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a E RIVY COUNCIL a aa e a a a A 
. : oh em s the conspiracy’ an acte- 
a aba TE the . under it.’ The common concert and agreement’ which - 
ea Eh a E 
4 i o one in pursuance ofit. [p. 5, cols. ng 
Lorp WRIGET, Loep ALN&sS, Lorn > kan A Se. as 
E ee eo : i The question whether it is enough if the con“ 
RoMER, SIR Suapt LAL AND SIR GEORGE dtar ie to be found in the accusation or must it 
RANKIN, 7 Sg be found in the eventaal result of the trial, 6. e, 
BABULAL CHOUKBHANI AND ANOTBRR~— whether. the relevant point of* time is- that of the 
APPRLLANT accusation, or ` that of the eventual result, is a 
: A question of principle, or, aa more „correctly, 
versus - - construction, The clause deals with three.mattes, 
EMPEROR — RESPONDENT accusation, charge, trial. It says nothing about 


Criminal Procedure Oode (Act V of 1898), s. 239 -verdict, The condition is expressedin the words 
(d)—Oosistruction of the Code—8. 239 (d)? is excep- “ persons accused of, different offences, &o.” It 
iion toa. 233—Construcigon of 8. 239 (d)—" Same does not say “ rightly accused” or, “ accused | and 
transactton, scope of—Conspiracy, whether should be convicted.” Itison the basis of what appears on 
found in accusation or tn eventual result of triai— the face of the accusation that the Oourt may pro: 
Privy Counct!—Criminal afpeals—Special leave ceed to charge and try. The accusation is neces 
granted—Jurisdiction, if can be invoked on sub- sarily anterior tothe exercise of the discretion to 

= stdiary matters—Hlectricity Act (IX of 1910), ss 44 charge and-try. These are stages subsequent to the 
(c), 39-Oharge under s. 39, and not under s. 44 (o), accusation This view is strengthened by reference 
legality—Proof of offence under s. 39—Nature of tos. 854, which.states the duty ofthe Magistrate ‘in 
~Charge held though defective did not prejudice warrant cases, The duty so stated is that the Magis- 
accused—Infringement of s. 239(d), Criminal Proce- trate, wheñ evidence has been taken or at any previous 
dure Code, whether illegality as to justify quashing stage of the case if of opinion that .there is groun | 
of conviction. : for presuming that the-acoused has. committed . an 

The language of the Oriminal Procedure Code, is offence tizable under Chap, KAI, which he is com- 
conclusive and must be construed according to or- petent totiy and which, in his opinion, could. be 
dinary principles, so as to give effect to the plain adequately.punished -by him, should frame in writing 
meaning of the language used. No doubt in the a chaige aguiast the accused. . Similarly in the cass 
case. of an ambiguity, that meaning ‘must be pre- of trials in the High Court or Oourts of Session 
ferred which is more in accord with justice and charges will be framed on. the accusation. It 15 
convenience, but in general, the words used readin true that the opmion/of the, Magistrate may ba 
their context must pievail. [p 4, col. 2, p.5,coL1.] - wrong in law asto there being a same transaction, 
, The cl. (d) of s. 239, Orminal Prccedure Code, - or the. evidence whicb led him .to think prime facts 
18 expressly an exception from s, 233_of the Code and - that this condition existed, may be insufficient cr 
enables a plurality of offéncea.to-"be,dealt with in’ may eventually ‘be falsified. It would result in any 
the same trial, But it does not iinport’ either ex- such events that. the: prosecution is enabled at the 
preasly or by implication the Limitation set out in trial to join: separate offences contraiy to the terms 
8.234 according to which not more than three of es. 234:and 235, And if improper advantage ix 
offences of the same kind committed within the taken of 6. 239 (d),. 80 as.to bring into one .pror 
Bpace of 12 months can be-tried together or the ceeding a great’ number of. accused and a great 
limitation contained in s. 335- (1), under whichmore miltiplicity of offences, with serious hardship and 
offences than one committed “by the same person injustice to the accused, it would be much to be 
can only be tried together if they are in one series regretted and ~might well be a ground for an 
of acts so connected together asto form the same amendment of the section by the Legislature, not- 
transaction, in which case there is no specific limit withstanding the warning ot the High Uourt and 
of number. Nor is there any limit of number. of:. their determination to see that accused are not being 
offences specified in s. 239 (d). The one and only unfairly dealt with and tc prevent any procedure by 
limitation there isthat the accusation should be of which cases which should be comparatively short and 
offences ‘ committed in the -course of the same simple become unwieldily complicated and lengthy, 
transaction.” Whatever scope of connotation may be But.even go that can be noground why the Court 
included in the words “ tlie’ same transaction,’ if should misconstrue the section. It must be hoped, and 
several persone conspire to commit offences, and indeed assumed, that Magistrates will exercise their 
commit overt acts in pursuance of the conspiracy discretion fairly and honestly., Such is the implied 
(a circumstance which makes the act -of one the act condition of the exercise of every discretionary 
of each and all the conspirators) these acts are power. If they do not, or if they go wrong in fact | 
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or in law, then the accused has prima facie a right 
of recourse tothe Superior Oourts by way of appeal 
or revision. These safeguards may well have ap- 
peared tothe Legislature to be suthclent. It may 
seem paradoxical that the prosecution should 
have the advantage of joining different offences 
and different accused simply because the allega- 
tion of a conspiracy seemed to the Magistrate 
to be prima face justified, whereas at the trial the 
allegation breaks down. But the charges have to be 
fhamed, for better or worse, atan early stage of 
the proceedings. lt would be paradoxical if no one 
could tell till the end of the tiial whether the trial 
was legal or illegal. So the relevant point af 
time at which the condition presoribed by cl. (d) 
of s. 239, must be fulfilled is that of the accusation 
and not that of the eventual result. That is the 
conspiracy -must be found in the acougation. 
King-bmperor v. Datio (3), approved, Gopal Raghu- 
nath v. King-Emperor (4), referred to, Gobind Koeri 
H re da AA (5),) distinguished. |p. 5, col, 2; p. 

, COL 1, 

The Judicial Committee of the Frivy Oouncil 
will not review or interfere with the course of 
criminal proceedings unless it is shown by a 
diaregard of the forms of legal process or by 
some. violation of the principles of natural justice 
or otherwise, substantial and grave injustice has 
been done. _ other words the Judicial Com- 
mittee is not a Oourt of Oriminal Appeal. These 
ordinary rules limiting the exercise of this juris- 
diction do not cease to apply, even where special 
leave to appeal has been granted on one point and 
the party wants to take recourse to the jurisdiction 
of the Judicial- Committee on subsidiary pots. 
Abdul Rahman v. Emperor (2), Ohanning Arnold 
6 A Eka (6),and In re Diller (7), referied to. 

.7, col. 1. 

{But the further points having been argued their 
Lordships shortly dealt with them. | 

The existence of s. 44(c), of the Electricity Act, 
does not prevent the charge being made under a. 39. 
Bection 3Y is in factthe major offence. user 
of electric current without the intention of paying 
is allthat 18 required under s. 39, which creates a 
statutory theft sufficiently established against who- 
ever dishonestly abstracts, consumes or uses 
energy. The technical rules applicable to proving 
the theftof a chattel donot apply to proot of this 
special offence : l 

Held, that the form of. the charge was most ir- 
Tegular and regrettable and one which should he 
avoided, ELut.this objection was not one which, in 
the circumstances of. this case, should receive efect, 
especially because no injustice was inflicted on the ac- 
cused. The specific offences of which they were accused 
were satisfactorily proved by competent evidence, and 
corroborated in ail necessary respects. There was no 
miscarriage ol justice. In addition the irregularity 
was such as could be, and was cured under as. 225 and 
537, Oriminal Procedure Code, by the finding that the 
accused had not been prejudiced. A minor pomt that 
the charge of theft was bad as not alleging thatthe 
thefts were committed ın pursuance of the conspiracy 
and, theiefore, not alleging a same transaction, was 
without substance. The specific charge was clearly 
to be read with the conspiracy charge. [p, 7, col. 2.} 

Obster,—The iniringement ot s 239 (4), Criminal 
Procedure Code, would, if made out, constitute an 
illegality, as distunguished trom an irregularity, so 
that the conviction would require to be quashed 
under tle rule stated in Subrahmanta Ayyar v. King- 
Emperor's case (1), as contrasted with the result of 
an irregularity, as to which Abdul Rahman's case (3), 
ig an authority, |p. 4, col. 2.) 
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Messrs. C. H. Carden Noad and J. M. 
Pringle, for ihe Appellants. 

Messrs. G. D. Roberts, K.C,, W. Wallach 
and John Megaw, for the Respondent. 


, Lord wright.—These two eonsolidated 
appeals depend substantially on the same 
issues of fact und involve Lhe same ques- 
tious of law. They were brought by special 
leave of His Majesty in Council in order to 
obtain a decision on the true effect of s. 239 
(a) of the Oriminal Procedure Code, 1898, 
which provide® ‘that persons who are 
accused of different offences committed in 
the course of the same transaction may -be 
charged and tried together. ‘lhe. question 
has been whether the correctness of the 
joinder which depends on the sameness of 
the transaction is to be determined by look- 
ing at the accusation or by looking at the 
result of the trial. Certain subsidiary 
questions have also been raised as affecting’ 
the validity of the -trial and conviction, 
These are not matters which would justify 
special leaveto appeal being granted upon 
the principles which this Board have 
adopted in guiding this discretion in 
criminal matters, and should not have been 
brought before this Board, but:as the ques- 
tions have been rgised, their Lordships will, 
in due course, shortly deal with them. 

The first appellant, Babulal Choukhani, 
has extensive business interests, including 
the ownership and operation under mana- 

era of the Bharat Lakbsmi Cinema at 

alcutta. He was convicted of theft of 
electricity under s. 39 of the Indian 
Electricity Act, 1910, and sentenced to fing 
and imprisonment. His conviction by the 
Magistrate for. conspiracy was quashed on 
appeal by the High -Court. The second 
appellant was convicted of aiding and 
abetting the first appellant, the conviction 
given against him for conspiracy being 
likewise -quashed. The separate thefts 
could only be treated ina case like this as 
forming part of the same transaction if they 
were unified as being overt acts done in 
pursuance of a conspiracy. ; 

The facts can be very shortly ‘stated. 
The Calcutta Electric Supply Corporation 
were inthe year 1934 concerned to find a 
discrepancy between units of energy 
generated and those accounted for by sales 
in excess of what would normally bs 
experienced by the regular causes of 
wastage, such as transmission or conversion 
lesses. Special inspectors of meter, were 
appointed, and in due coulse, evidence of an 
extensive system of thieving was obtained. 
The method adopted was to tamper with 
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the meters at consumer's premises in such 
& way as toconcealthe fact of tampering. 
The actual work was done by skilled 
operatives, but their activities were 
organised by’a number of individuals who 
approached the consumers and generally 
agreed to share with the consumers the 
amounts saved by the fraudulent altera- 
tion of the meter readings. They then 
employed and made terms with the actual 
tamperers. The second appellant was one 
of the organisers. The thefts which 
were charged against the first appellant 
were at his cinema. The facts asto the 
actual theft, were held to be proved both by 
the Magistrate and by the High Oourt. Jt 
is not now suggested there was no evi- 
dence to justify the findings on these 
matters. -= 


-In order to examine the main questien 
of law which was raised, viz., the cen: 
struction of s. 239 (d) of the Code of Oivil 
Procedure, it is necessary to trace in the 
briefest manner possible the course of the 
proceedings, On November 17, 1934, the 
Electritity Oorporatign having obtained 
sufficient prima facie materials to justify 
that course lodged acomplaint before the 
Chief Presidency Magistrate at Calcutta 
that their electricity was being stolen, with 
Particular reference to the first appellant's 
cinema and also to another cinema with 
which he was not connected. The Police 
investigated the matter, and on January 29, 
1935, made a report to the Ohief Presidency 
Magistrate naming 23 persons, including 
the. twò appellants, and accusing them of 
being parties to d criminal conspiracy at’ 
Calcutta, Howrah and other „places in 
British India to commit theft of the Oorpora- 
tion's electric energy and of dishonestly 
abstracting and using electricity in pur- 
suance of that conspiracy at the twocinemas 
end other places in British. India. Mr. 
Sinha, the Ohief Presidency Magistrate, 
who commenced the hearing on January 
29, 1935, framed charges against 12 
persons, of the 23 persons accused, after 
hearing evidence-in-chief from 36 persons,’ 
the most important witnesses being three 
approvers. The charges framed against 
the first appellant were as follows:—(1) 
jointly with the other accused, including 
the second appellant :— 

“That you between January 1934 and January 20, 
1935, at Zand 2/1 Chittaranjan Avenue ` Bharat 
Lekamie Picture House, Jupiter Cinema 66/?, 
Beadcn Street, Sealdah Hotel, £25, Harrison’ Road 
and other places in Calcutta, Howrah and 24- 
Perganag, along with Krishna Ohandra Shome, 
Bholanath Ohatterjese, Hardwar Singh, Aswini 
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Kumar Panja, Nanilal Ghosh alias Noni Mistri 
Putu, Md. Abdul Azim and Khudeb Ohandry 
Seth and others were parties to a criminal conspirdo.s 
to commit theft (dighonest consumption or user) 
ofelectrio energy. belonging to the Oaloatta Electric 
Supply Corporation, Limited, by tempering with 
meters at the premises of the consumers and that 
in pursuance of the said conspiracy, theft of electric 
energy was in fact committed at Bharat Lakemi 
Picture House,Jupiter Oinema and other places 
and thereby committed an offence punishable under 
s.120-B of the Indian Penal Oode read with s. 39 
of the Indian Electricity Aot and s. 379 of the 
ere Penal Code and within the cognizance of this 
urt." 

(2) against the firat appellant alone :— 

“That you besween April, 1934, and January 16, 1935, 
at Bharat Laksmi Picture situate af 2 and 
le Chittaranjan Avenue, Police Station Jorashanko,” 

alcutta, committed theft (by dishonest consumption 
or user) of electric energy belonging to the 
Calcutta Electric Supply Uorporation, Limited, 
and thereby committed an offence punishable under 
s. 3) of the Indian Electricity Act ( of 1910) read 
with s. 379 of the Indian Penal Oode, and within 
the cognizance of this Court.” 

Against the second appellant there.was. 
in addition to the joint charge against 
all the accused two .other charges of which 
one “is here material. This was as fol- 
lows :— , 

“That you between April, 1934, and January 16, 
1933, at Bharat Laksmi Pictare House abetted 
Babulal Chowkhani in the commission of the 
offence of theft (by dishonest consumption or user) 
of electricenergy belonging to the Calcutta Electric 
Supply Corporation; Limited, which offence was. 
committed inconsequence of your abetment and 
you have thersby committed an offence punishable 
under s. 109 of the Indian Penal Oode read with ' 
a. 39o0f the Indian Electricity Act (IX of 1910) 
and s. 379 ofthe Indian Penal Oode and within the, 
cognizance of this Court.” | ; | 

‘These charges having been. framed in, 
accordance with s. 204 of the Code of, 
Criminal’ Procedure, the trial proce eded , 
before the Chief Présidency Magistrate, 
who heard s great mass of evidence botu, 
forthe prosecution and the defence. On 
June 6, 1935, he delivered’ judgment, . 
finding. that the charge of conspiracy 
was proved against seven of’ the accused 


‘including the two appellants and acquitted 


the others. He found the charge of 
theft proved against the first appellant 
and sentenced him to one year’s rigorous: 
imprisonment and a fine of Rs. 1,000 on, 
that charge. Hepassed no separate sen- 
tence on the charge of conspiracy. The 
Chief Presidency Magistrate : found the, 
second appellant guilty of conspiracy and 
of abetment of theft, and sentenced him, 
to two years’ rigoroue imprisonment on the 
latter charge. He passed no separate’ 
sentence on the charge of conspiracy. 
On a further charge in respect of a 
cinema other than that of the first appe]- | 
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lant, the Jupiter Cinema, the second appel- 
lant was acquitted. Itis not relevant to 
discuss what was the result in respect 
of the other persons who -were con- 
victed. 

Both appellants appealed to the High 
Oòurt. Ona July 10, 1936, the judgment 
of tte Oourl was delivered by- Derbyshire, 
O.'J.and Oostello, J. So faras concerned 
the charge of conspiracy, the High Upurt 
beld, that the conspiracy. charge was nob 
proved and in that respect reversed the 
decision of the Magistrate and set aside 
the convictions on that count. The only 
ccnspiracy charged was one single 
conspiracy between all the accused, con- 
Bumers, organisers and ‘tamperers. The 


Court held that it might well be that. 


all kk the organisers end tamperers were 
acting in concert in sucha manner as to 
constitute a criminal conspiracy within 
the meaning of s. 120-B of the Indian Penal 
Code but that there was no evidence to 
justify the finding that all the consumers 
were acting in concert with ll: the 
organisers and tamperers so as to constitute 
the single embracing conspiracy which 
was charged. The charge could not be 
established merely because of an agree- 
ment between each consumer and the 
particular persons who carried out ‘the 
tampering operations in concert . with him 
and for his individual benefit. “But ‘the 
Court held on the construction 
adopted of s. 239d) of the Oode of Ori- 
minal Procedure that thé trial as a'whole 
was not vitiated by reason of misjoinder 
of persons and charges. They held that 
there was no reason to hold that the 
Magistrate in framing the charges was 
acting -with any evil motive but found that 
he was bona fide of opinion-that the evidence 
given in chief by the prosecution before 
him at ihe stage of the case when he was 
framing the charges prima facie warranted 
him in charging the conspiracy as he: did. 
However mistaken his view might tarn out 
to have been, he was judicially exercising 
the discretion given him by s. 239 (d) in 
framing the charges as directed by s. 254. 
They accordingly decided that the proceed- 
ings involved no breach of the provisions 
of 8. 239(d) and that they were not illegal 
or invalid. The Court further held at 
the form ofthe charges had caused no 
prejudice to the accused but that the 
“Chief Presidency Magistrate had dealt 
with the evidence against each individual 
accused carefully and conscientiously.” 
e This conclusion of the Court had reference 


they. 
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tothe specific charges of overt acts of 
theft or abetting. The Oourt finally 
said:— 


“If we had the slightest reason to suppose that any 
ofthe convicted persons had been unfairly dealt: 


- with by reason of the whole body of them having, 


been charged with conspiracy, we should have 
felt itour daty to quash the proceedings. Tt is 
fortunate for the prosecution that although we have 
given the closest attention and consideration to the 
points urged by the learned Advocates appearing 
forthe appellants, we have not come to any stich 
conclusion. The pieces of evidence which Mr. 
Oarden Noad said would not have been admissible 
but for the existence of the charge of conspiracy, 
and also those pieces of evidence: which Mr. 
Carden Noad declared would not be admitted in 
any event, none of these things have, in oar opinion, 
had anyinfluence adverse to the interests of the 
convicted persons or any of them.” 


. This conclusion -is one which their Lord- 


-Ships after a careful consideration of the. 


evidence find no reason to dissent from. 
They also agree with the views of the 
High Oourt on the construction and effect 
of s. 239 (d) and on ils application in the 
present case. Before explaining in detail 
their reasons for so agreeing, their Lord- 
ships observe that they will reserve for 
later discussion certain minor objections 
urged on behalf of the appellants, which 
have been likewise rejected by the High 
Court, rightly as their Lordships think. 

It has been taken as settléd law on all 
sides throughout these proceedings that 
the infringement of s. 239 (d) would, if 
made out, constitute an illegality, as dis- 
tinguished from an irregularity, so that 
the conviction would require to be quashed 
under .the‘ rule stated in Subramania. 
Ayyar v. King-Emeror (1) as contrasted 
with the result of an irregularity, as 
to which - Abdul. Rahman v, Emperor's 
case (2) is an authority. Their Lordships 
will assume that this is so, without thinking 
it here necessary to discuss.the precise 
scope of what was decided in Subramania’s 
case (1) because in their understanding of 
8. 239 (d) that question does not arise. 

The Code of Criminal Procedure contains 
a collection of statutory rules. Section 5 
(1) provides that all offences under the 
Indian Penal Code shall be investigated, 
inquired into, tried, and otherwise dealt 
with according to its provisions. The 
language of the Code is, therefore, con- 


(1) 28I A 257;25M 61; 11 M L J 233; 3 Bom LR 
Oo WN 866; 2 Weir 271; 8 Sar. P O J 160 


(2) 54 I A 96; 100 Ind, Oas. 227; AIR1997P O 
44; 31 OW N 2.1; 25 AL J 117; (1927) MWN 
103; 38 MLT 64; 8 PLT 155; 40 W N2383; 38 
Or. L J 259; 6 Bur. Ld 65;5 R 53; 52M Ld 585; 29° 
Bom. L R813;45 0 L J 441 (P O) : 
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clusive and must be construed according to 
ordinary principles, so as to give effect to 
the plain meaning of the language used. 
No doubt in the case of an ambiguity, 
that Meaning must be preferred which is 
more in accord with justice and con- 
venience, but in general the words used 
read in their context must prevail. 
Section 239 falls within Ohap. XIX, 
which deals with the form of charges and 
the joinder of charges. Under the latter 
division fall ss. 233 to 240- inclusive. 
Section 233 states the general rule that for 
every distinct offence of which any person 
18 accused, there shall be a separate charge 


and each charge shall be tried separately, 


except in the cases mentioned in ss. 234, 
235, 236 and 239. Sections 234, 235 and 


236 deal with the joinder and trial of differ- ` 


ent offences against the same accusad. 
Section 249 deals with the joinder in ane 
charge and trial of several persons. Sec- 


tion 239 (d), if written out in full, would 
read thus: 


“The ms accused of differant offences commit- 
ted in the course of the same transaction may be 
charged and tried togethe®, and the provisions con- 
tained in the former part ‘of this Chapter (that 
18 in regard to the form ands joinder of charges) 

ll, so far es may be, apply to all such charges.” 


The clause is expressly an exception from 
s. 233 and enables a plurality of offences 
to be dealt with in the same trial, But it 
does not import either expressly or by im* 
plication the limitation set out in s. 234 
according to which not more than three 
offences of the same kind committed within 
the space of 12 months can be tried to- 
gether or the limitation contained in s. 235 
(1), under which more offences than one 
committed by the same person can -only 
be tried together if they are in one series 
of acts so connected together as to form 
the’ same transaction, in which case there 
18 no specific limit of number. Nor is 
there any limit of number of offences speci- 
fied in s. 239 (di. The one and only 
limitation there is that the accusation 
should be of offences “committed in the 
course of the same transaction.” Whatever 
scope of connotation may be included in 
the words “the same - transaction,” -it is 
enough for the present case to say that if 
several persons conspire to commit offences, 
and Commit overt acts in pursuance of the 
conspiracy (a circumstance which makes the 
act of one the act of each and all the 
conspirators). these acts are committed in 
the course of the same transaction, which 
embraces the conspiracy and the acts 
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done under it, The common concert and 
agreement which constitute the conspiracy, 
serve to unify the acts done in pursuance 
of it. So far seems clear; but the point of 
difficulty which has been strenuously argued 
in this appeal relates to the point of time 
in the proceedings at which the condition 
prescribed by the clause must be fulfilled. 
To put it more exactly is it enough if the 
conspiracy, is to be found in the accusa- 
tion. or must it be found in the eventual 
result of the trial? Is the relevant: point 
of time that of the accusation, or that ‘of 
the eventual result ? For the former view 
there is an unbroken series of authorities 
in the Indian Courts, but the matter has 
not until now come before the Judicial 
Committee and must now be decided by 
them. It is 8 question of principle, or, 
perhaps more correctly, construction. 

Their Lordships are of opinion that the 
View adopted in India is correct, as the 
High Court have held in the present case. 
The clause deals with three ‘matters, ac- 
cusation, charge, trial. It says noring 
about verdict. The condition is expresse 
in the words “persons accused of different 
offences, &c.” It does not say “rightly ac- 
cused” or “accused and convicted.” It is 
on the basis- of what appears on the face 
of the accusation that the:  Oourt may 
proceed to charge and try. The accusation 
is necessarily anterior to the exercise of 
the discretion to charge and try. These 
are stages subsequent to the accusation. 
This view is strengthened by reference 
to g. 254 which states the duty of 
the Magistrate in warrant ‚cases, such 
as the cases in question here. The 
duty so stated is that the Magistrate, when 
evidence has been taken or at any previous 
stage of the case if of opinion that there 
is ground for presuming that’ the accused 
has committed an offence triable under 
Ohap. XXI, which he is competent to try 
and which in his opinion could be adequa- 
tely punished by him, should frame in 
writing a charge against the accused. Simi- 
larly in the case of trials in the High 
Court or Courts of Session charges will 35 
framed on the accusation. It is true that 
the ‘opinion of the Magistrate may be wrong 
in. law as to there being a same transac: 
tion. or the evidence which led him to 
think prima facie that this condition exist- 
ed, may be insufficient or may eventually 
be falsified. It would result in any such 
events that the prosecution is enabled at the 
trial to join separate offences contrary to 
the terms of ss. 234 and 235. And it hag , 


- as 
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been affirmed that improper advantage is 
taken of s. 239 (d) so as to bring, into 
one proceeding a great number of accused 
and a great mulliplicity of offences, with 
serious hardship and injustice to the accus- 
ed. If that were indeed the result of the 
section, as the High Court seem to be ap- 
prehensive it might be,it would be much 
to be regretted and might well be a ground 
for an amendment of the section by the 
Legislature, if such practice prevailed 
notwithstanding the warning of the High 
Oourt and „their determination to see that 
accused are not being unfairly dealt with 
and to prevent any procedure by which 
cases which should be comparatively short 
and simple become unwieldily complicated 
and lengthy. But even so that can be no 
see why the Court should misconstrue 
the section. Indeed itis difficut to think 
that such apprehensions are justified. It 
must be hoped, and indeed assumed, that 
Magistrates will exercise their discretion 
fairly and honestly. Such is the implied 
condition of the exercise of every discration- 
ary power, If they donot, or if they go 
wrong in fact or in law, then the accused 
has prima facie a right of recourse to the 
Superior Courts by way of appeal or revi- 
sion. The passage already quoted from 
the judgment of the High Oourt shows how 
vigilant and resolute that Court would be to 
see that the accused were not prejudiced or 
embarrassed by an improper joinder of 
charges or of persons accused. These 
safegusrds may well have appeared to the 
Legislature to be sufficient. It may seem 
paradoxical that the prosecution should 
have the advantage of joining different 
offences and different accused simply be- 
cause {he allegation of a conspiracy seemed 
to the Magistrate to be prima facie justified, 
whereas at the trial the allegation breaks 
down. Butthe charges have to be framed, 
for beiter or worse, at an early stage of 
the prcceedin It would be paradoxical 
if no one could tell till the end of the trial 
whether the trial was legal or illegal. 

Their Lordships decide the question on 
what they regard as the plain meaning of 
the language used. In doing so they are 
in agreement not merely with the careful 
judgment of the High Oourt in the present 
cases, but with the various authorities 
which are so fully quoted in that judg- 
ment that it is not necessary here to quote 
them again. Mr. Oarden Noad has, how- 
ever, contended that at least in the majority 
of the cases cited the conspiracy was esta- 
blished in the result of the trial so that 
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the charge was justified by the eventual 
verdict and it was immaterial whether ac- 
cusation or verdict were taken as the 
crucial stage. That ia true in some of the 
cases, but does not affect the construction 
of the section, which in one of the earliest, 
King-Emperor v. Datto (3) in 1909, Wad 
clearly and correctly explained in ths 
following words of Batty, J. at p. 54* :— 

“Section 238 admits of the joint trial when more 
persons than ome are accu of different offences 
committed in the Same transaction. It sufilces for 
the purpose of justifying a joint trial that the 
accusation alleges the offences committed by each 
accused to have been committed in the same transac- 
tion,” 

To refer to only one later case, Gopal. 
Raghunath v. King-Emperor (4) in 1928, 
the charge of conspiracy failed, but the 
convictions for dena nee were upheld. 

, J. at p. 3517 said — ` 
gr T E against all the accused 
persons in that ey Oe out a single scheme by 
successive acts, necessary ingredients of a 
charge regarding the one transaction would be ful- 
filled. and the fact that the conspiracy was not 
established, would not vitiate the trial as regards 
those acts for which the evidence was sufficient for 
roof,” e, 
P Mr. Carden Noad durther cited certain 
cases which he said supported his construc- 
tion of s. 239 (dy because in these cases 
convictions were set aside as not satisfying 
the requirements of the Code as to joinder 
of persons and offences, though, as he con- 
tends, the Oourts might have acted upon 
s 239 (d). Itis not necessary to refer to 
these cases in detail, because they seem to 
be essentially distinguishable in that no 
conspiracy or joint transaction was charged. 
To take one instance, in Gobind Koeri v. 
King Emperor (5), a boy was charged and 
soari of placing clods on a railway line 
and two other boys at ihe same trial were 
charged and convicted of rescuing "him 
from legal custody. The convictions were 
quashed because the three offences were not 
charged as committed in the same transac- 
tion and the placing of the clods and the 
rescue were on their face separate offences. 

In their Lordships’ judgment ths ap- 
peals fail in so far as they are based upon 
s. 239 (d). This is the groundon which 
it seems that special leave to appeal was 
granted. But in any case the further 
grounds argued on behalf of the appellants 

9: L R 8833. 

ta) 3 B Bal, Tie ind. Oas. 243; 31 Bom.L E 148; 
À IR 1929 Bom. 198; 30 Or. L J 588; Ind. Rul, (1929) 
Bom 339 í 

(5) 29 O 385. 
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are not such asin their Lordships’ opinion 
justify in a criminal matter recourse to the 
jurisdiction of the Judicial Committes. The 
nature of such grounds have often been 
stated. In Abdul Rahmaa v. King-Emperor 
(2) (supra) it was contended that inasmuch 
as special leave to appeal had been granted, 
the ordinary rules limiting the exercise of 
this jurisdiction ceased to apply. The 
Judicial Committee rejected that conten- 
tion, following Channing Arnold v. King- 
Emperor (6), where the language of In re 
Dillet (7), was alopted and repeated : — 
“The rule has been repeatedly laid down and 
has been invariably followed that Her Majesty will 
not review or interfere with the course of criminal 
proceedings unless it is shown by a disregard of 
the forms of legal process or by some violation of 
the principles of natural justice or otherwise, sub- 
stantial and grave injustice has been done”. 


In other words the: Judicial Committee 
is not a Court of Oriminal Appeal. But ‘as 
the further objections raised by the %p- 
pellants have been argued, their Lordships 
will shortly deal with them. 

It was argued that the specific offence 
was wrongly charged under s. 39 of the 
Electricity Act, and eould only legally be 
charged under s. 44 (c) of the Act, which 
makes it an offence (inter alta) wilfully 
or fraudulently to alter- the index of a 
meter or prevent a meter from duly 
registering. No doubt a charge could have 
been preferred under that section, if the 
condition of the jurisdiction of the Magis- 
trate that an order should be made by 
the Local Government consenting to the 
initiation of the proceedings (s. 196-A, 
Codes of Criminal Procedure), had been 
satisfied, as in fact it was not. But the 
existence of s. 44 (e) does not prevent the 
charge which was made unders. 39 from 
being properly made. Section 39 is in 
fact the major offence. That offence was 
clearly established, because the user of 
electric current without the intention of 
paying is beyond question a dishonest user. 

hat is all that is required under s. 39 
which creates a statutory theft sufficiently 
established against whoever dishonestly 
-abstracts, consumes or uses the energy. 
The technical rules applicable to proving 
the theft of a chattel do not apply to 
proof of this special offence. 


(6) 411 A 149; 23 Ind. Oas. 661;18 O W N 785; 26 
4 


M LJ 621; 15 Or. LJ 309;1 LW 461; 7 Bur. L T 
167; (1914)M WN 506.16 ML T 79; 12 A L J 1043; 
20 O d J 161; 16 Bom. L R 544; 8 LBR16; 41 O 
1023; (1914) A O 844; 83 LJ PO299;11 LT 324 
30 T L R 482; A I R1914 PO 118 (P 0). 

(7) (1887) 12 A O 459; 56 L T 615; 36 W R 8l; 16 
Oox O00 RL 
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Then it was contended thatthe charge 
of theft was not properly framed because 
it alleged a multiplicity of offences between 
April, 1934, and January 16, 1935, whereas 
the offences did not constitute a single 
continuing offence; they were separate 
offences committed on particalar dates and 
should have been separately charged. Their 
Lordships feel that the form of the charge 
was.most irregular and regrettable and 
one which should be avoided. But they 
cannot regard this objection as one which, 
in the circumstances of this case, should 
receive effect, especially because they agree 
with the High Court that no injustice was 
inflicted on the appellants. The specific 
offences of which they were accused were 
satisfactorily proved by competent evidence, 
corroborated in‘all necessary respects. 
There was no miscarriage of justice. In 
addition the irregularity was such as could 
be, and was, cured under ss. 229 and 
537 by the finding that the accused had 
not been prejudiced. A minor point that 


the: charge of theft was bad as not alleging . .. 


that the thefts were committed in pursuance 
of the conspiray and therefore not alleging 
a same transaction, is without substance. 
The specific charge was clearly to be read 
with the conspiracy charge. | 
In the result, their Lordships are of 
opinion that the points taken on the 
appeals on behalf of the appellants fail, 
and that the judgment of the High Court 
was right and should be affirmed. Both 
appeals should be dismissed. __ l 
They will humbly so advise His Majesty. 
D. i AD ni ni bin 
Solicitors for the Appellant:— Messrs. 
A. J. Hunter & Co. and Hy. S. L. Polak & 


Co. 
Solicitors for the Respondent:—The 
Solicitor, India Office. 
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Second Civil Appeal No. 333 of 1935 
November 18, 1936 
Boss, J. 
TOTARAM-—APPELLANT 
— DEFBNDANT 
versus ` 
HARISOHANDRA—PLAINTIFR— 
RESPONDENT | 
Registration Act (XVI of 1908), s. 17 (13 — Receipt 


_merely acknowledging payment— Whether falls within 


17 (1) — Endorsement in mortgage deed stating 
ee has ceased to have any right—Efect of— 
Whether requires registration — Extraneous io ea 
of contents—A dmissibility—~Doctrine of part per- 
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formance, if upplies—Transfer of Property Act (IV 
of 1882), s 92—Subrogation — Limitation for right— 
Contract Act (IX of 1872), s. 69— Right to retmburse— 
Limitation, when begins. 

A receipt which merely acknowledges payment and 
refers to the puyment as a naked fact does not 
fall within s. 17 (1) of the Registration Act unless the 
fact ig referred to as a consideration fora contractual 
engagement whereby the interest created hy the 
principal registered instrument is limited or extin- 
guished. jp.9,col 2; p. 10, col 1.] 

A mortgage deed contained an endorsement as fol- 
lowe; “ ived Rs. 1,200-0-0 paid by Seth 
Totaram Jawaharlalji tte total being made up of 
Rs. 943 11-0 due on this mortgage deedin all and 
Rs. 256-2-0 on account of the mortgage debt of 
November 8, 1926. 1 have now ceased to have any 
right to field No 172 under the mortgage deed.” 

eld, that in so far as the endorsement purported 
to extinguish the moitgage of Survey No. 172, 
it reqaired registration. Venkayyar v. Venkata- 
subhayyar (9), followed. U Tha Daung v Ma Cho 
(2), referred to. Gurdtal Mal v. Jauhrimal (7) and 
Ganga Bakhsh v. Jagannath (8), dissented from, 

Held, also thatthe dccument itself was intended by 
‘the parties, to embody the dctual release and no 
other evidence could be given of its terms. 

Held, farther, the doctrine of part performance did 
not apply as the parties acted on the strength of the 
endorsement and not onsome shadowy agreement for 
which no foundation was laid either in the pleadings 
or inthe evidence. There was no force in this con- 
tention, while it is essential for application of the 
principle, & written agreement is necessary and even 

efore that a definite agreement, specific in its terms, 
tô which the actings of the parties could be-unmis- 
takably referred, was essential Skinner v. Skinner 
ao, referred to. ip. 11, col. 1.] 
. The limitation for exercise of the right of sub- 
rogetion is that applicable to the origins incumbrance 
and doesnot depend on the date of payment. Sba- 
nand Misra v. Jagmohan Lal (17), Mamillapallé 
Kotappa v, Pamidipati Raghayya(18) and Mohamad 
Ibrahim Hussain Khan v. Ambika Pershad Singh (19), 
relied on. [p.11, col. 2 | 

The right to reimbureement arises under s. 69 of 
the Contract Act on a contract either express or im- 
plied to reimburse, and go the limitationis three 
years from the date on which the money was paid. 
Mamillapalli Kotappa v. Pamtdipats Raghayya (18), 
referred to, [tbid 

5. O. A. trom the appellate decree of the 
Oourt of the District Judge, Nimar, dated 
March 26, 1935, in Onvil Appeal No. 3-A 
of 19.5, modifying and postponing the 
passing ofa decree as provided therein, 
agairst the decree of the Court of the 
First Sub-J udge, Second Olass, Burhanpur, 
dated December 3, 1934, in O1vil Suit No. 
140 of 1933. 

Messrs. V. V. Kelkar and M. R. Bobde, 
for the Appellant. 

_ Mr. K. B. Tare, for the Respondent. 

Judgment.—The plaintiff sues on a 
mortgage, dated November 18, 1926, execut- 
ed by the first defendant, BalmuLund, in 
favour of the plaintiff's father Lala Har- 
kisanji, who is now dead. The mortgag~ 
ed property includes Survey No. 172 
which was purchased by the fourth de- 
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fendant, Totaram,on the understanding 
that the mortgagee would release it from the 
mortgage in the following circumstances: 
Lala Harkisanji had two mortgages over 
this property, one dated - August 26, 
1916, Ex.4D-1, and one dated November 
8, 1925, which is the mortgage in suit. 
Other properties were also mortgaged but 
we are not concerned with them except in» 
cidentally. Under a tripartite arrange- 
ment between these three parties the 
fourth defend&nt paid the mortgagee, 
Lala Harkisanji, Rs. 943-14-0 in full sa- 
tisfaction of the first mortgage, and a sum 
of Rs. 256-2 0 towards the second, making 
a total of Rs. 1,200-00. In consideration of 
this, the mortgagee released Survey No.\172 
from the mortgagein suit and the mort- 
gagor sold the field to the fourth defendant. 
This occurred on August 26, 1916, and the 
first question is whether this release can 
be legally proved. 

The mortgege deed of August 26, 1916, 
Ex. 4, D-1, contains the following endorse- 
ment dated June 15 1928: 

“Received Rs. 1,900-0-0 paid by Seth Jotaram 
Jawaharlalji the total being made up of 
Ra. 948-14-0 due on this mortgage deed in all 
and Rs 256-2-0 on account ofthe mortgage debt of 


November 8, 1926. b have now ceased to have aay 
right to field No. 172 under the mortgage deed.” 


It is not registered, and the plaintiff 
contends that it requires registration 
under s. 17 (1) (c) of the Indian Registration 
Act, while the defendant urges that it is 
exempt unders 17 (2) (11). 

There can beno doubt that the words 
which I have underlined contain a good 
deal more than a mere acknowledgment of 
money received in connection with a 
particular account. They -recite that the 
first mortgage has been satisfied in full 
by the payment of Rs. 943-120, and that 
by reason of the two payments taken to- 
gether, the mortgagee's rights in Survey No. 
172 have been completely extinguished. [b 
is, therefore, an acknowledgment of the 
receipt of consideration on account of the 
extinction of the mortgagee’s rights cver 
this field, anda consequent limitation of 
his rights under hismcrtgage The wcrds 
“due cn this mortgage in all” acknowledge 
the extinguishment of the prior mortgage 
as well. But Iwillleave that out of ac» 
count, since we are not directly concern- 
ed with that part of the endorsement, 
and, in any case, it would be excluded 
frm s. 17 (1) (e) by the first peragraph of 
s. 17 (2) (11). " ; 

I folly agree with the decision in 
Neelamani Patnaik Mussadi vy. Sakaduyu 
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Beharu (I) and U Tha Daung v. Ma Cho 
<2) that” a l 
“there is a clear distinction between é discharge of 
a debt and the extinguishment of a mortgage oon- 
tract, though one may be the result of the other.” 
But here we have a clear release of a part 
_ of the mortgaged property, and as such,it re- 
quires registration unless specially exempt- 
ed: Parsharampant v. Rama (3) and Gobar- 
dhan Sahiv. Jadunath Rai (4) (I confine 
myself to the words relating to the release of 
Survey No. 172). In myeopinion the matter 
falls within the purview of s 17 
(1) (e). NE 
The only guestion then is to see whether 
the endorsement is exempted under s 17 
(2) (11). The first part of thil clause reé- 
lates to an acknowledgment of the payment 
of the whole ora part of the mortgage 
money. It-can, therefore, have no’ applica- 
ion to the. clause in the endorsement which 
relates to Survey No. 172, but the latter half 
of snb-cl. 11 i3- not as clear. It runs 
' thus:— ~ A EN MANG ` 
“Any other receipt for payment of money due 
ander a mortgage when the receipt does not purport 
to extinguish tho mortgage ” 
- Ib is argued-thatsthe endorsement in ques- 
tion’ extinguishes~only a part of the 
mortgage and not the whole, and that, there- 
.fore, it is not covered by the words “when 
-thereceipt does not purport to extinguish 
the: mortgage.” Consequently, being “any 
. other receipt for payment of money due 
under a “mortgage,” it is exempt from re 
gistration, >s - i l 
- In my opinion-all that sub-cl. 11 exempts 
ie- a ‘receipt'for the payment of money 
“due under a - mortgage. The clause was 
introduced into the Registration Act be- 
cause of ‘the Full Bench decision in Jiwan 
Ali Beg v. Basa Mal (5). Edge, O. J., point- 
ed -out at- page 111* that 
“A receipt may certainly be framed and worded 
. 80 @s8.to profess or purport expressly to limit or ex- 
tinguish a right or interest in immovable property, 
in which case, it would be regarded as coming with- 
in the section, but unless on the face of them receipts 
‘operate or purport to create, declare, assign, limit, 
or extinguish, in present or future, some. right, 
title, or-.interest, vested or contingent, ofthe value 
of Rs. 100 and upward, to or in immovable property, 
they, in my opinion, would not come within sub- 
a, (b) of s. 17.” 
The learned Ohief Justice. also pcinted 
out that a receipt is ordinarily nothing but 
(1) 43 M 803; 60 Ind. Oas. $55;13L W269, |. 
12) 8 R 257; 126 Ind, Cas. 218; Ind. Rul, (1930) Rang. 
298; A-I R 1930 Rang. 277. l 
(3) 34 B 202 at p 208; 4 Ind, Oas. 688; 1 Bom. LR 


1321. ; i 
` 94) 35 A 202; 10 Ind Cas. “9 ‘1 ALJ 253. 
(5) 9 A 108; A W-N 1886; 310., 
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an acknowledgment of a payment: .: ` 

“A. receipt’ is not the payment. It is the actual 
part payment of the mortgage. debt and not the 
paper receipt which operates to limit the interset. 
of the mortgagee in.the property in : mort- 

age. | ês 
Ni so long as the document pur- 
ports to bea receipt and nothing else, it 
does not require registration, and that is 
all thatel. 11 recognizes. The concluding 
words “when the receipt does not purport 
to extinguish the mortgage’: have reference 
only to adocument which is not a receipt, 
pure and. simple, but whichis worded in 
sucha way asto extinguish the mortgage. 
It creates, ag it were, an exception to an 
exception, but leave the main body of tha 
exception itself untouched. . a 

Regarded in that light, and especially in 
view of the Full Bench ruling referred to 
that the distinction 
drawn bythe -appellant between the ex: 
tinction of the whole of the mortgage and 
of a part only does not exist. The whole 
ordinarily includes the part, and I can see 
no reason why it should not do so here. 

Now is the document in iquestion a re» 
ceipt? [nso faras it acknowledges pay- 
ment of the money due on the mortgage, of 
course, it is. But, as T have said, it does not 
stop there. It purports ini ‘addition ‘to ex- 
tinguish -the entire mortgage .over this 
particular field. It is not a pure discharge 
of the debt but is an extinguishment of the 
mortgage interest. and so falls within.the 
distinction drawn by Neelamant Patnaik 
Mussadi v. Sakaduvu Beharu (1) and'U Tha 
Daung v. Ma Cho (2). | 2 « 

The ratio dectdendi in.Sri Ramv. Kesri 
Mal (6) is against this view and so is that 
in Gurdial Mal v. Jauhrimal (7) and Ganga 
Bakhsh v. Jagannath (8). With the utmost 
respect [Lam unable to .agree with. these 
decisions. The view taken in them has 
been doubted in U.Tha Dating v Ma Cho 
(2), and although an examination of-this 
position .was_ strictly unnecessary in-that 
case in view of the: ultimate. decision, I 
am .in respectful agreement with the 


‘Rangoon criticism of the Allahabad: view. 


Sir Dinshaw Mulla -alsothinks that the 
Allababad view.is not the .correct one in 
his learned commentary on the Indian 
Registration Act, 3rd edition, page 100. 

In my opinion the true ale is stated in 
Venkayyar v. Venkatasubbayyar (9). ' 
‘A receipt which merely acknowledges payment 

(6) 18 A 338; A W N 1896, 92.. 02 u) l 

(T) 7 A 820; A W N 1885, 279. . i 

(8) 27 A 305; A W N 1904, 266; 1 A L.J 693. - 

(9) 5 M 58 at p ; 


4 
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and refers tothe payment ‘as a naked fact, does 
not .....fall within s. 17(1)of the Registration Act 
unless the fact is referred toasa consideration 
fora contractual engagement whereby the interest 
created by the Shae a registered instrument is 
limited or extinguishe 


I, therefore, agree with the lower Appel- 
late Court, and hold that the endorsement 
in so far asit purports to extinguish the 
mortgage lien- of Survey No. 172 requires 
registration. 

It was then argued that this endorsement 
is not the release itself, but is only a piece 
of evidence to prove it and consequently 
the fact of release, a transaction which 
does not require a registered document, 
can be proved independently. Here again 
I do not agree. The words in the endorse- 
ment are: “Received Rs. 1,200...1 have 
now ceased to have any right...” There- 
fore, the document itself was intended by 
the parties to embody the actual release, 
and of course no other evidence can be 
given of its terma. 

The next point taken was that an es- 
toppel arises, and I was referred to the 
decisions of the Privy Oouncil in Maha-m 
mad Musav. Aghore Kumar Ganguli (10) 


‘and Vyankayyamma Rao v. Appa Rao (11). 


I have searched in vain to find any tract 
of estoppel. The doctrine is a simple 
one andin its essence is just a rule of 
evidenc3. Ifa person makes a representa- 
tion of fact and induces another to 
belfeve it and to act on it, the law prevents 
the forner from denying the truth of his 
statement. As between the parties the 
statement has to be accepted as a correct 
representation of whatever it says. But 
for this there must be a statement and 8 
statement of fact not a mere promise to do 
something in the future. 

What is the statement of fact here? There 
is none. All thatthe learned Counsel for 
the appellant was able to urge was 
that his client paid the Rs. 1,200, on the 
underestanding that the field would be 
released. Where is the statement of fact 
there; It is a mere promise to do a 
certain actin consideration of somthing 
else. It may form a valid agreement if 
it can be proved, and if the law allows it 
but it can certainly not be called a state- 
ment of an existing fact. 

(10) 420 801; 28 Ind Oaa 930; 17 Bom. aaa o 


91:0 L323]; 28M LJ 548; 19 O WN 250: 13 
$29, MLT 143, 2 L W 258; (1916) 3M W N 621; 
1054; 14 


431 Al(P 

dl 30 ; 34 Ind. Oas. 921; 300 WN 
A L 31797; 3L M L J 58:(1916) 2 M WN 23; 
BU 4 L W 58; 18 Bom. LR ‘851; 240 
( 


. 
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This distinction was made by Lord 
Selborne in Maddison v. Alderson (12). 

“I have always understood .. that the doctrine cf 
estoppel by representation is applicable only to 
representations as to some statement of facts allowed 
to be at the time actually in existence and not to 
promises defxturo whichif binding at all must be 
binding as contract.” 


The same distinction was made. in an 
earlier decision of the house of Lords in 
Jordan v. Money (13) and then again later 
by Lord Macngghten in Whitechurch 
(George) Limited v. Cavanagh (14). It is 
obviously the distinction their Lordships cf 
the’ Privy Council had in mind in 
Ariff v. Jadunath Mojumdar Bahadur (15) 
where they state that they can find no trace 
of any statement upon which any estoppel 
can be grounded and continue: 

“In truth this case when the true facts are 
appreciated is simple enough. The acts of the res- 
pondent are all referable to a verbal contract. 

That is also the position here. : 

The earlier decisions of the Board in 
Muhammad Musa v. Aghore Kumar Gangula 
(10) and Vyankayyamma Rao v. Appa 
Rao (11) were distinguished on the ground 
that each of them rests on an actual’and 
provable contract, not on estoppel. In the 
former case there was no written convey- 
ance in pursuance “of the written agree- 
ment to convey. The law as it then 


‘stood did not require conveyances to be 


in writing and so the doctrine of part 
performance was applied and- the transac- 
tion upheld. The law did not then require 
registration Of an agreement to sell any 
more than it does now,- so there wes 


no hindrance to the proof of the agree- 
ment in that case. | 
In the other case the decision rested 


entirely on the fact thata valid contract 
had been made and was enforceable by the 
appellant. It was a: case of specific per- 
formance, pure and simple. There. was a 
promise dated October 12, 1893, that the 
property would be conveyed and possession 
given to the plaintiff on the death of the 
promisor Papamiya if she did certain 
things. She did them and so not only 


indicated her acceptance of the proposal 


but also performed her part of, the agree- 
Gracie. 52L J QB 737; 49 L T 303; 31 
son (1854) 101 R R 116 at p131; § H L O 185; 233 L 


"as jd a O 117 at p 130; 71 LJ K B40; 85 LT 
218; 9 Manson 351 
wis 58 O 1235 at p 1247; 131 Ind. Cas 762;-AT R 
1931 PO 79; 600 ML J 538; 33 L W 586; 530L J 59. 
35 0 W N 550; 15R D 3515 80 W N -739; (1931) M 
es Ind, Rul. (1931) P O 15; 33 Bom. LR 918 
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ment. There was, therefore, a completed 
ecatrack. Papamiya died on December 5, 


1599, and on -December 5, 1902, that is. 


within three years of her death the 
vieintiff sued for specific performance. 
(See pp. 512 and 517). Their Lordships 
held the contract could be enforced and 
stated that asthe mortgaged property was 
inthe hands of a Receiver, it would be 
enough merely to direct him to deliver 
possession to the plaintiffs.as from and after 
Papamiya’s death. Their Lordships evident- 
ly considered it unnecessary to direct 
the execution of a formal deed of - convey- 
ance in those circumstances, and of course 
their decision in itself was a good enough 
document of title. 

None of these considerations apply here. 
It is true a release- need not he in 
writing butif it is, it must be registered. 
If not, s. 49 of. the Registration “ Act 
excludes the document from evidencé and 
s.91 of the Evidence Act shuts out all 
oral evidence of its terms so the actual 
transaction of release is unprovable. But 
it was argued that the document can still 
be used to show that there must have been 
an agreement to release on which the 
actings of the parties must have been 
founded and so the doctrine of part 
performance or what was called equitable 
estoppel would still apply. 

This is a question which has been settled 
agaidst the appellants by their Lordships 
of the Privy Council in Skinner v. Skinner 
(16). The document cannot be used for such 
@purpore,and apart from this document 
there is nothing toindicate the existence 
of an independent oral contract upon 
which the actings of the parties can be 
founded and that. is essential for part 
performancë. In fact, under the present 
law as embodied in s. 53-A of the 
Transfcr of Property Act, a written agree- 
ment is necessary. But even before that 
a definite agreement specific in its 
terms to which the actings of the parties 
could be unmistakably referred was 
essential. In the present case it is abun 
dantly evident thatthe parties acted on 
the strength of the endorsement and not 
on some shadowy agreement for which no 
foundation was laid either in the plead- 
ings or in the evidence. There is no 
force in this contention. 


With a ee tothe plea of subrogation 
G6) 56 I A $63; 119 Ind. Oas-633;A I R 1929P O 
269; 6O W N 835; 30 L W 451; (1929) A L J 1080; Ind. 
Rul. (1929) P O 337; 57M L J 765; 50 G L J 487; (1929) 


M W N 937; 51 A 771; 32 Bom. L RIUPLTI 
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which was raised for the first time 
in this Oourt apart from the fact that it 
was not raised in the Courts below, it 15 
enough to stata that the right Is now 
barred by time. The matter is governed 
by s. 92 of the Transfer of Property Act, 
and under it the fonrth defendant in 
this case could be substituted for the 
prior mortgagee and would have the same 
rights against the subsequent mortgagee 
as the - prior mortgagee would have had, 
What are these rights? Only to foreclose 
or sell under the prior mortgage. The 
limitation for this is that applicable to the 
original incumbrancs and does not depend 
on the date of payment: Stbanand Misra 
v. Jagmohan Lal (17), Mamillapalli 
Kotappa v. Pamidipati Raghavayya: (18) 
and Muhammad Ibrahim Hussain Khan v. 

Ambika Pershad Singh (19). The right 
to enforce the prior mortgage is now 
long barred by time so whatever rights 
of subrogation the defendant may one 
have had are now all gone. 

The question of reimbursement... is 
governed bya different rule. As explained. 
by Das, J. in Sibanand Misra v. Jagmohan. 
Lal (17) the right arises under a. 69 of the 
Contract Act on a contract, either express or- 


‘implied, to reimburse, and so the limitation: 


is three years from the date on which the 
money was paid. I respectfully agree. 
In this case the money was paid on. 
June 15, 1928, which is more than three 
years before the suit and more than three 
years beforethe fourth defendant claimed 
the right in his written statement... So 
that right is also lost. n 

The parties are agreed that if this 
appeal fails as it does, then the house, 
property isto be sold first. Bat that isa 
matter for insertion inthe final decree 
if the mortgage isnot redeemed in the 
meanwhile. The result, therefore, is that 
the appeal is dismissed with costs. 


N., Appeal dismissed. 


(17) 1 Pat. 780; 68 Ind. Oas, 707; 3 P LT 533; (1922) 
Pat. 331; AIT R 1999 Pat, 499, 

(18) 50 M 626; 102 Ind. Oas. 316; 593M L J 538;A I 
R 1927 Mad. 631; 26 L W 501, . 

(19) 39 0587; 14 Ind, Oas. 498; 11 ML T 265: (191 
M W N 367; 9 A LJ 338; 14 Bom. L R 280; 16 OW 
50; 15 O'L J 411; 82 M L J 648; 39 I A 68 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 103 of 1937 
May 27, 1937 
CostsuLo, AG O. J. AND EDGLBY, J. 
KRISHNA PROSANNA LAHIRI AND 
ANOTHER—J UDG¥ ENT DRBTORS— 
APPELLSNTS 
versus 
SAROJINI DHBI-—DROREB-HOLDER 

—RESfONDBNT 

Civil Procedure Code (Act V of 1908), ss. 41, 38— 
Transferee Court dismissing execution and directing 
that decree Court should be. informed—Decree-holder 
applying to decree Court for transfer of decree to 
another Court—Certificate of order of executing Oourt 
dismissing execution attached — Whether sufficient 
compliance with s. 41~—Decree transferred to Deputy 
Commissioner of Garo Hills— Deputy Commissioner 
principal Court of civil surtsdiction — Provisions in 
Civil Procedure Code relating to execution in opera- 
tion in that district — Jurisdiction of decree Court to 
transfer decree for execution to such district —-Court 
of Deputy Commissioner of Garo Hills, whether 
“Court” within s 38, < 

Where a transferee Oourt withdraws the attach- 
ment order, dismisses the execution case and directs 
that the Court passing the decree, should be informed 
accordingly, and the deores-holder applies to the 
decree Guurt for an order directing the transfer of 
the decree to another Court for axecation, and attaches 
tothe petition a certified copy of the order of dismissal 
of execulion, there is sufficient compliance with the 
requirem-nts of s. 41, Civil Procedure Oode, [p. 73, 
col. 2. 
es ree wuere the decree was subsequently transferred, 
uponthe petition of the decree-holder, to the Deputy 
Commissioner of Garo Hills which was a Scheduled 
District und where some of the provisions of the 
Civil Prucedure Code, relating to execution were in 
operation and the Deputy Commissioner was the 
principal Oourt of civil jurisdiction : 

Held, that it was not necessary that the whole of 
Civil Prceedure Code, should be in operation in the 
District and that the transferring Court had jurisdic- 
tion to transfer the decree for execution to the Oourt 
of the Deputy Oommissioner of the Garo Hills, 
which was a “Oourt’” within the meaning of s, 38, 
Civil Procedure Oode, Prabhu Narain Singh v. 
Saligram Singh (1), explained. 


O. A. from the original order of the Sub- 
Judge, Rangpur, dated March 6, 1937. 


Messrs A. K. Ray, J N. Mazumdar, J. 
M. Chaudhury, N. C. Chaudhury and Sajani 
Kanta Nag, for the Appellants. 


Messrs. G. P. Sanyal and Sourindra 
Narain Ghose, for the Respondent.. 


Edgley, J.—In this case an appeal has 
been preferred against the order of the 
Subordinate Judge of Rangpur, dated 
March 5, 1937, under which he directed that 
& certain decree should be sent for execu- 
tion to the Deputy Commissioner of the 
Garo Hills in Assam. The facts of the 
case appear to be briefly as féllows: The 
respondent, Sm, Sarojini Debya, obtained 
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a decree in M. 8.No. 9lof 1936 in the 
Court of the Subordinate Judge of Rang- 
pur. During the course of the subsequent 
execution proceedings this decree was at 
the instance of the decree-holdar tYansferred 
for execution to the Oourt of the Subordi- 
nate Judge at Goalpara who attached a 
certain fund belonging to the judgment- 
debtor which happened to be in the hands 
of the Deputy Commissioner, Garo Hills. 
Admittedly this attachment was illegal on 
the ground that the fund which was 
attached was situated beyond the territorial 
jurisdiction of the Goalpara Court: so on 
February 6, 1937, the decree holder applied 
tothe Subordinate Judge of Rangpur for 
the issue of a precept under s. 46, Civil 
Procedure Code, for the attachment of the 
fundin question, and on the same day the 
Subordinate Judge issued directions that 
the prgcept should be sent to the Deputy 
Commissioner of the Garo Hills A few 
days later, viz., on February 25, 1937, the 
decree-holder filed a petition in the Goalpara 
Court to the effect that she did not wish to 
continue the execution proceedings in that 
Court, and she requestdéd that the requisite 
certificate of- non-satisfaction might be 
sent back tothe Oourt of the Subordinate 
Judge at Rangpur. On the following day, 
viz., on February 26, 1937, the Subordinate 
Judge of Goalpara withdrew the attach- 
ment order, dismissed the execution case 
and directed that the Subordinate Judge, 
Rangpur, should be informed accordingly. 
The next day, viz., February 27, 1937, the 
decree holder applied to the Rangpur 
Court for an order directing the transfer 
of toe decree to the Daputy Commissioner, 
Giro Hills, for execution, and she attached 
to her petition a certified copy of the order 
which the Goalpara Court had made on 
February 26, 1937. The Subordinate 
Judge of Rangpur heard the Pleaders for 
both parties atlength on March 5, 1937, 
granted the decrea-holder’s application 
and directed that the decree in M. 8. 
No. 91 of 1936 should be sent to the 
Deputy Commissioner, Garo Hills, for execu- 
tion. 

The first point raised by the learned 
Advocate-General on behalf of the appel- 
lants in this appeal is that the Oourt of 
Deputy Oommissioner of the Garo Hills is 
nota Oourt within the meaning of s. 38, 
Oivil Procedure Oode and that in these 
circumstances the learned Subordinate 
Judge of Rangpur had no jurisdiction to 
make -the order against which this appeal 
is directed. With reference to this point 
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it appears that the Garo Hills form a 
Scheduled District, and this being the case, 
under s. 6 of Act XIV of 1874 the Govern- 


ment of Assam are empowered (1) to 


appoint officers to administer civil and 
criminal justice within the district, (2) to 
regulate the procedure of the officers so 
appointed, and (3) to direct by what 
authority any jurisdicticn, powers or duties 


incident to the operation of any enactment 


for the time being in fome in such district 
shall be exercised or performed. In 
exercise of these powers the Government 
of Eastern Bengal and Assam issued a 
Notification on September 11, 1907, under 
which- rules were prescribed for the 
administration of justice in the Garo Hills. 
This Notification is reproduced on p. 252 
of the Manual of Local Rules and Orders 
made under enactments applying to 
Assam. Oivil r. 24 provides that the 
administration of civil justice in the -Garo 
Hills is entrusted’ to the Deputy Oommis 
sioner, his assistants and the laskars. 
Under r. 32 thére is an appeal from the 
decikion of the laskar or other duly 
appointed village authority to the Deputy 
Commissioner or his assistant duly ` au- 
thorized, and r. 35 proVides for an appeal 
to the Deputy Oommissioner against the 
decision of any of his assistants. It 
is, therefore, clear that the Court of the 
Deputy Commissioner is -the principal 
Civil Oourt in the Garo Hills, and we think 
that there is no substance whatever i in the 


arguments that have been put forward on 


this point. 


Itis next urged that in any T the 
order transferring the decree was made 
without- ‘Jurisdiction because the Civil Pro- 
cedure Codeis not in force in the Garo 
Hills. With regard to this point admittedly 
certain sections of the Oivil Procedure Gode, 
relating to the execution of decree, e. g. 
ss. 38, 39, 41, 42 and O, XXI, rr. 4 to 9, are 
in operation in the Garo Hills. Further, 
it is provided byr.36 of the Civil Rules 
prescribed under s. 6 of the Scheduled 
District Act that the Court of the Deputy 
Oommissioner shall be guided by the spirit 
but not be bound by the letter of the 
Oivil Procedure Code. It, therefore, appears 
that Government by virtue of the authority 
conferred upon them under the provisions 
= the Scheduled District Act, have placed 

* the disposal of: the Deputy Commis- 
ce adequate powers and the requisite 
legal machinery for executing any decree 

which may be transferred to- him for execu“ 
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ee and this being the case, it is not ë 

ecessary thatthe whole of the Oivil Pros 
ere Gods should be in operation in the » 
Garo Hills. In support of his argument. 
on this point, the learned Advocate-General 
placed, some reliance upon some observa-, 
tions contained ia the : judgment | of 
Mookerjee and Holmwood, JJ. in Prabhu. 
Narain Singh v. Saligram Singh (1) in. 
which the learned Judges stated that they. 
were disposed to hold that the necessary 
and sufficient test of the applicability of, 
6. 223, Civil Procedure Oode of, 1882, which: 
corresponds to s. 38 of the present Code, 
was whether the provisions of the Onoda. 
regulate the procedure of the Oourt which: 
makes the decree as also of the Court to, 
which it is transferred for execution.- 
However, frum the body of the judgment; 


‘in that case it appears that the learned, 


Judges were merely considering the effect 
of the axtension to the domains of the: 
Maharaja of Benares of the provision in- 
the Oivil Procedure Code relating to the: 
execution of decrees, and they held that as., 
Ohap. XIX. Oivil. Procedure Oode, which, 
relates to the execution of decrees, had- 
been made applicable to . those domains, - 
the inference was irresistible that a decree ; 
ofa Oourt established in the domain ‘of 
the Maharaja of. Benares might be trans- : 
ferred to and executed by the GOourt- 
of the Subordinate’ Judge at’ ‘Saran. To > 
our view the judgment in the case in ques-_ 
tion can certainly not be regarded as an; 
authority for the proposition that it is - 
necessary that the whole of the Code should - 
be in operation in the jurisdiction of the. 
transferring Oourt and in that of the. 
transferee Oourt. This contention, there- 
fore, fails. 


The next point which was taken. by T 
learned Advocate-General is to. the effect: 
that it has not been. showa that the condi-: 
tions of transfer prescribed - .by 8. 39, Civil . 
Procedure Oode, were. present in this case . 
and that the transfer.of the decree by the: 
Rangpur Court was, therefore, invalid. . The 
case for .the deoree helderiis to the effect ; 
that there was sufficient coropliance witb.. 
s. 39 (b) of the Code. In this connection. 
the learned Subordinate Judge seems to. 
have considered the petitions filed by.the. 
parties dated respectively February 27, 1937, 
and March 5, 1937, both. of which: were 
supported by affidavits. These affidavits- 
are not as satisfactory in form as one would. 
desire to see; but, ‘having regard: to, the” 


aa - * 


(1) 34 O 576; 11 O W N 622, - | e 


s 


circumstances of the case, we are not pre 


« pared to gay that the learned Subordinate 


Judge had insufficient materials before 


“him to enable him to decide that the con- 


ditions required by s. 59 (b) of the Oode 
had- been fulfilled. He apparently believed 
the facts disclosed in the decree-holder's 
petition dated February 27, 1937, and these 
facts certainly indicated that the judgment- 
debtor's property within the jurisdiction 
ofthe Rangpur Court was insufficient to 
satisfy the decree; and as regards the exist- 
ence of property belonging to the judg: 
ment-debtor within the local limits of the 
jurisdiction of the Deputy Commissioner, 
Garo Hills, it appears to have been admitted 
in the petition of the judgment debtor 
dated March 5, 1937, that such property in 
fact existed. We, therefore, think that there 
was a sufficient compliance with the re- 
quirements of s. 39 of the Code. 

In. conclusion, we have been asked;to hold 
that, as the Goalpara Coart had not actually 
sent a certificate of non-satisfaction to the 
Rangpur Court, it was not competent for 
the latter Court to transfer the. decree to 
the Deputy Oommissioner, Garo Hills, 
before the receipt of such certificate. Sec- 


tion 41, Civil Procedure Code, provides 


ge Court to which a deorea is sent for execution 
shall certify to the Oourt which passed it the fact 
of such execution or where the former Court fails to 
execute the same, the circumstances attending such 
failure.” - 

It will be observed in the case now before 
us that, when the Subordinate Judge of 
Goalpara : dismissed the execution case 
pending before him on February 26, 1937, 
he directed that the Subcrdinate Judge of 
Rangpur should be informed, and we find 
that a certified copy of this order was 
actually filed on the following day in the 
Rangpur Oourt with the decree-holder’s 
petition in which he asked that his decree 
might be. transferred to the Deputy Oom- 
missioner, Garo Hills, for execution. 
Learned Counse! for the appellant contends 
that the decree-hoider’s petition dated 
March 27, 1937, was not presented to the 
proper Court, and in support of his con- 
tention, he relies on the decision of the 
Privy Oouncil in Maharaja of Bobbili v. 
Raja Narasaraju (2) and on a judgment 
of this Court in Jatindra Kumar v. Mahen- 
dra Chandra (3). Those cases may, how- 

(2) 43 I A 238; 36 Ind. Oas. 682; AIR 1916 P O 16; 
39 M 640: 31M LJ 300; 18 Bom. L R 900;1L A LJ 
1129; 30M L: T 472; 240 L J 476; 4 L W 508; (1916) 2 
M W N 541; 21 O WN 162;1 P LW 26(P 0). 

(3) 60 O 1176, 149 Ind. Cas. 17; A IR 1933021. 908; 
8Q L J 192; 37G W N 1167; 6 R O 543, 
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ever, be distinguished on the facts from 
the present cise. They both relate to 
questions of limitation in connection with 
execution proceedings and in neither case 
does it appear that a certified copy of the 
order cf the transferee Oourt had been 
supplied to the Court which passed the 
decree. [The cases cited above were dis- 
cussed by Mukerji and Guha, JJ. in Rajani 
Kanta v. Golam Mahiuddin (4), in which 
the learned Judges pointed out that the 
date which is of ahy relevancy ina case 
of this kind is the date of the certificate 
of the transferee Court and not the date of 
its arrival in the Oourt which passed the 
decree, and thata petition for execution in 
the latter Court would be competent pro- 
vided that no other execution proceedings 
were pending elsewhere in respect of the 


decree even if the certificate of non-satis- 


faction had not arrived. : 

In dur view the order of the Goalpara 
Court dated February 25, 1937, contained 
all the essentials of a certificate of non- 
satisfaction of the decree, and we think 
that this order, implemented as it wase» by 
the production of a certvitied copy of this 
order before the Rangpur Gourt on Febru- 
ary 27, 1937, was a sufficient compliance 
with the requirements of s. 41, Oivil Pro- 
cedure Gode. In view of what is stated 
above the decision of the lower Oourt is 
affirmed and this app2al is dismissed with 
costs. The respondent is released from 
the undertaking given by Mr. Sanyal on 
his behalf on March 20, 1937. Hearing fee 
five gold mohurs. gi 

Costello, Ag. C. J.—I agree. 

D. Appeal dismissed. 


(4) 33 O W N 189; 154 Ind. Cas, 731; AIR 1935 Oal, 
99: 7 RO 620. 


LAHORE HIGH COURT 
First Civil Appeal No. 125 of 1936 
December 15, 1936 
ADDISON AND Din MonamMMap, Jd. 
KARTAR SINGH BEDI—Dzranpant— 
APPHLLANT 
1ersus 
DINGA SINGH—PLaintirs— RESPONDENT 
Practice—Stay of suit - Punjab—Sutt on mortgage— ` 
Contract by mortgagee to purchase part of mortgaged . 
property 1n considerution of mortgage debt alleged Sy 
defendant-——Sutt by defendant for specific performance 
oncontract, pending mortgage suit—Best course held 
was to stay mortgage sutt till decision of surtt for: 
specific performance. 
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The plaintiff brought e suit against the defendant 
for the recovery of certain amount on the footing of 
two mortgages. The main plea taken by the defen- 
dant was that the plaintiff by a letter, entered intoan 
agreement with him for the purchase of a part of 
the mortgaged property, the consideration of which 
would have wiped out the mortgage debt, and as he 
had failed to abide by the contract, he could not main- 
tain the present suit. The defendant brought a suit 
for specific performances of the contract. This suit 
was instituted while the appeal in the first suit was 
pending in the High Oourt. It was stayed pending 
the decision of the appeal. When, however, the mort- 
gage suit wasremanded for trial on the merits, the 
trial Jude ordered that thesdit for specific per- 
formance should be stayed as the issue involved in 
it was the same as the issue involved in the mortgage 


Bult : 

Held, that although in the Punjab the Transfer of 
Property Act is notin force, its principles were 
usually applied but as there were also decisions that 
the broad principles of equity and good conscience 
should be followed in preference to rules laid down 
in Transfer of Property Act, the best courge was to 
stay the mortgage suit till the decision of the defen- 
dant's suit for specific performance. Pir Bus v. 
Mahomed Tahar W, G. H.C. Arif v. Jadunath 
Majumdar (3) and Currimbhoy & Oo., Lid. v. L. A. 
Creet (3), referred to, 


F. O. A. from the decree of the Senior 
Sub-Judge, Montgomery, dated December 
18, 1935. e 

Mr, Jagan Nath Aggarwal, for the Appel- 
lant. ` = 

Mr. Mehr Chand Mahajan and Qabul 
Chaud for Mr. Dev Raj Sawhney, for the 
Respondent. . | 

Addison, J.—The plaintiff brought a 
suit against the defendant for the recovery 
of Rs. 2,32,296-12 0 on the footing of two 
mortgages, dated July 30, 1928, and Febru- 
ary 11, 1931, respectively. The execution 
of the deed’ was admitted and so were 
the terms. except that it was pleaded that 
the condition relating to the payment of 
compound interest in default was penal 
and unenforceable. The main plea taken 
by the defendant was that the plaintiff 
by a letter, dated August 21, 1931, entered 
into an agreement with him for the pur- 
chase of a part of the mortgaged proparty, 
the consideration of which would have 
wiped out the mortgage debt, and as he 
had failed to abide by the contract, he 
could not maintain the present suit. The 
plaintiff denied the authorship of this 
letter and in the olternative contended 
that even if it were admitted that he had 
written it, it was inadmissible in evidence 
an it was unregistered and offended against 
the, provisions of Proviso4 of s. 92, lividence 
Act. The trial Court held that the letter was 
inadmissible and decreed the suit. There was 
an appeal to this Court which was decided 


KARTAR SINGH BEDI v. DINGA sINaH (LAH) 
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on July 1, 19.4. The learned Judge who 
composed the Division Bench found that 
the letter was admissible in evidence, and 
accepting the appeal, sent the case back 
for trial on the merits. The case has now 
been tried. The trial Court has found that 
the letter was written by the plaintiff but 
that as it was only an agreement to pur-. 
chase and not an out-and-out gale. it had 
no effect upon the mortgage suit. The suit 
has accordingly been again decreed an 
the defendant has appealed. 
The learned Oounsel appearing’ for the 
appellant has asked us to stay or adjourn 
the hearing of the appeal for the following 
reasons: On April 11, 1933, the defendant 
hrought a suit for specific performance 
of the contract. This suit was instituted 
while the first appeal was pending in this 
Oourt. It was properly stayed pending the 
decision of the first appeal. When, however, 
‘the mortgage suit was remanded for trial 
on the merits, the trial Judge ordered that 
the suit for specific, performance should 
be stayed as the issue involved. in it was 
the same as the issue involved in the 
mortgage suit. When, however; he came 
to give his decision inthe mortgage suit, 
after finding that the contract to purchase 
was established, he held that this did not 
affect the result of the mortgage suit. This 
means, if his decision is correct, that the 
same issue will have to be tried in the 
second suit; and it was urged that we 
should. not, therefore, express any opinion 
on the merits as to the execution of’ the 
document in question until the second 
suit has been tried on the merits and 
decided. = a 
Under 8. 54, Transfer of Property Act, 
which was enacted in 1882, a contract for 
the sale of immovable property does not 
by itself create’ any interest in or charge 
on such property. Where the Transfer 
of Property Act, therefore, applies, it would 
seem to be correct that, antil the su:t for 
specific performance is decreed, the defence 
cannot be raised in the mortgage suit that 
it should be dismissed on the ground that 
there was an agreement for the sale of part 
of the immovable property which would 
wipe out the mortgage-debt. But the Trans- 
Property Act is notin force in the 
Punjab and the defence raised in the mort- 
gage sult was really based on this circum- 
stance. According tos. 13, Specific Relief 
Act, which was enacted ia 1877, five years 
before the Transfer of Property Act was 
passed, it is laid down that notwithstand- 
ing anything contained in s. 56, Contract 
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Act, a contract is not wholly impossible of 
performance because a portion of its sub: 
ject-matter, existing at ite date, has 
ceased to exist at the time of the per- 
formance. Illustration (a) of the section ia as 
follows: 
_ “A contracts to sella house to B for a lakh of 
rupees. The day after the contract is made, the house 
is destroyed by a cyclone. B may be compelled to 
perform his part of the contract . by paying the 
purchase money.” 
In Pollock ¢ 
Specitic Relief Act, Edn. 6, there is a 
commentary to the following effect: 
“Illustration (a) assumes that a contract for the 
sale of a house does, of itself transfer the beneficial 
interest in the house to the purchaser, and make 
him owner in equity in the English phrase This 
was also the law in India before the Transfer of 
Property Act, 1882, came into force, By s 51 
of that Act is provided that a contract for the sale 
of immovable property does not, of itself, create 
any interest in or charge on such property. 
By s. 55 (5)it is enacted that the risk of destrac- 
tion is borne by the purchaser only from the date 
when the ownership passes to him and the owner- 
ship appears ‘to pass on execution of a’ proper 
conveyance by the vendor: see s. 55 (D) (d). It 
would, therefore, seem thatthe lustration cannot 
now be applied where the Transfer of Property Act 


is in force. 

It is thus apparent that when the 
Specific: Relief Act“ was passed in 1877, the 
English Law was taken as the standard, 
under which a contract for sale made the 
purchaser’ owner in equity but, when in 
1882, the Transfer of Property: Act was 
passed, the English rule was departed 


‘from’ and: it was~ enacted that a contract 


for sale of immovable property did not of 
itself create any interest in or charge on 
such property: Here in the Punjab the 
question is even more complicated because 


the Transfer of Property Act is not in 


force in it. Its principles are usually 
applied though there are decisions to the 
effect that the broad principles of equity 
and” good conscience should be followed in 
the Punjab in preference to rules laid 
down in the Transfer of Property Act. In 


this state of doubt, there is no question - 


but that the best course will be to stay 
the hearing of this appeal or to adjonrn it 
until the suit for specific performance is 
decided. In fact it was this suit which’ 
should have been decided first. This is 


clear from three decisions of their Lord-. 


ships of the Privy Council. In Ptr Buz 
v. Mahomed Tahar (1) it was stated as 
follows [in head-note }: 

(1) 58 Aur 151 Ind. Oas. 828; A I R 1934 P O 235; 
611 A 388,7 R POG680; (1934) AL J 9123; 110WN 
1145; 40 L W 492; (1934) M W N 1037; 18 R D 469; 

9 OWN 31; 36 Bom. L R 1195; 60 O LJ 370; 67 M 

J885; 16 P L T'1;-1084 AL R 894; 1934 O L R769; 


S L R 74 @ O.) 
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and Mulla's Contract and. 
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“In a suit for ejectment instituted in 1921 by the 
registered proprietor of the land, which was over 
Rs. 100 in value, it was not a relevant defence that 
the plaintiff had agreed to sell the land in suit to 
the defendant, even if it was alleged that the def- 
endant was in possession under the contract. By 
8 4, Transfer of Property Act, a transfer by sale 
could only be made by a registered instrument and 
the contract by itself does not create any interest 
in or charge on the property. Lf the contract is 
still enforceable, the defendant may found upon it 
to have the suit stayed, and by suing for specific 
performance obtain ea title which would protect 
him from ejectment, ut if it is no longer enforce- 
aes part performance will not avail him to any 
arroek, 

Similarly the same principle was laid 
down in G, C. Ariff.v. Jadunath 
Majumdar (2) on pages 1245-46;* see also 
Gurrimbhoy & Co., Ltd. v. L. A. Creet 3). 
The rigbt course for the trial Oourt to 
have adopted, therefore, was, when the 
suit for specific performance was lodged, 
to Shay the hearing of the mortgage suit, 
pending the decision of the suit for. specific 
performance. If that suit is decreed and 
the property passed to the plaintiff, it 
will be a good defence in the mortgage 
suit whether the Transfer of Property Act 
applies or does not ap$ly. We, :herefore, 
accede to the request of the appellant's 
Council and direct that the hearing of this 
appeal be stayed till the suit for specitic 
performance is decided If there is an 
appeal from that decision, the two appeals 
can be heard at the same time. We further 
direct that the hearing of the suit for 
specitic performance ba expedited and that 
that suit should be decided on the merits, 
evén if the question of res’ judicata is 
raised by the plaintiff in it. ‘Of course, 
if that défence is raised, it must’ also be’ 
decided by tbe trial Court We also direct 
that a quarterly report be sent to` the 
Registrar by the trial Court, stating how 
fir the case his advanced Thisis done 
merely to’ ensure the expedition of the 
trial. | 

8. mo Appeal stayed. 


=> 
+ 


58 O 1235; 131 Ind. Oas. 762; A I R 1931 P O 79; 
91;60M L J 538;33L W 53:33 OLJ 359; 
550,15 R D 334; BO W N739, (1931) M 
480, Ind. Rul. (1931) P O 154; 33 Bom L R913 


O 930, L4t Ind Oas 209; A I R 1933P O29, 

60 I A 497; Ind. Rul. (1933) P O15; (1935), M WN 
10; 61 ML J 103; 37 O W N 265; 37 LW 253, 35 
L R 223, (1933 A L J 611; 57 O L J 2314 
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MADRAS HIGH COURT 
Special Bench. 
Original Petition No. 34 of 1937 


October 22, 1937 
Leao; C. J., VABADAOHAR TAR AND 


KING, JJ. ` 

TOARE Ti or INCOME-TAX, 

MADRAS 
VETSUS 
ANDHRA INSURANCE Co., LTD., - 

| MASULIPATAM—Assussun 

Income Tax Act (XI of 1922), ss. 22, 31, 59—Rules 
under s. 59, r. 25— Words ‘last preceding valuation’, 
meaning of—Rule is mandatory—Income-tax Officer. 
cannot depart from it and re-open assessment under 
a, 34— Held, return was on r basts. 

The words ‘last preceding valuation’ in r. 25 of 
the rules framed aide 8.59 of the Income Tax Act, 
mean the last preceding valuation at the time” of 
the return and not the valuation sakan a the last 
valuation period terminating before April 1 of the’ 
year of assessment, 

Rule 25 isof a mandatory- character and provides’ 
aA only manner in which the income, profits ®and 

ihe Gas life’ assurance companies can be 
or at and it is not open to an Income-tax Officer” to 
départ from its provisions: The Income-tax Officer’ 
cainot, therefore, re-open assessment under s. 34, 
Lasmi Insurance Oo.; Ltd., Lahore v. Commissioner 
aa ia Mia tax (1) appro 
- An Insurance Gee han ecided that the valuation 
should take place every four years. The first 
‘yaluation was made in Decemper 1930, and was for 
the period ended Desember 31, 1939. The next 
valuation took place in December 1931 and this was 
for the four years ended December 31. 1933. The 
return of the income which the Secretary of the 
Company fuinished to the Income-tax Officer on Jung 
30, 1934, was based on the valuation for the period 
anded Decamher 31, 1929: 
led that the return made’ in June 1934, was made 
on proper basis. 
Mr. M. Patanjali Sastri, for the Income- 
tax Commissioner. 


Mr. N. Rama Rao, for the ERTA 


` Leach, G. J.—The assessee in this case 
iš a life insurance company carrying on 
business ‘at Masulipatam, having been 
incorporated in the year 1925. Under the 
provisions of s. 4, Life Assurance Com- 
panies Act, 1912, a life assurance company 
is“ required once every five years, or at 
such shorter intervals as may be pres- 
cribed by the instrument constituting the 
company, or by its regulations or by 
laws, to cause an investigation to be made 
by anactuary into its financial condition, 
including a valuation of its liabilities. 
This company decided that the‘valuation 
should take place every four years. The 
first valuation was made” in December 
1930 and was for the period ended 
Decefaber 31, 1929. The ‘next valuation’ 
took place in December 1934 and this’ was 
for the four years ended Develnber 31, 1933. 
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ascertain- 
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Under s. 22, Income Tax Act, the princi- 
pal officer of every company shall prepare 
and on or before -June 15 in each year, 
furnish to the Income-tax Officer a return 
in the prescribed form and Verified in the 
prescribed manner of the totalincome of 
the company during the previous year. 
1934, the Secretary of the 
Company furnished the return contem- 
plated by this section. It was 15 days 
late, but the Income-tax Officer accepted: 
it and assessed the company to.income- 
tax on the basis of the return. Rule 25 of 
the Income Tax Rules provides that in the 
case.of Life Assurance Gom panies incorpo- 
rated in British-India, whose profits ara 
periodically ascertained by acturial valua- 
tion, the income, prolitg and gains of the 
life assurance business shall be the ave- 
rage annual net profits disclosed by the 
last preceding valuation. This Rule was 
framed under the provisions of 8. 59 of 
the Act and has effect as if enacted in the 
Act, 

The return which the Secretary fur- 
nished to the Income-Tax Officer on June. 
30, 1934, was based on the valuation for. 
the period ended December 31, 1929, and 
on this basis the income of the company. 
for the account year 1933 was Rs. 3,294. 
The company paid the amount of the tax; 
but when the valuation for the four years 
ended December 31, 1933, was published. 
in December 1934, it was found that the 
profits had greatly increased. If the 
assessment had been based on this return, 
the amount of the income would . have, 
been Rs. 39,755 instead of Rs. 8,294. 
When this was discovered by the Income: 
tax Officer, he issued a notice unders 34: 
of the Act intimating his intention to 
assess the company in respect of the 
year 1933 on the further sum of Rs. 31,461 
(the difference between Rs. 39,755 and. 
Rs. 8,294) on the ground that ‘this was 
income which had escaped assess. 
ment. Ths company objected and asked, 
the Commissioner of Income-tar to refer 
the matter to this Oourt under the provi», 
sions of s. 68 (2). The Oommissioner 
has’ accordingly referred the following 
question: - 

‘Whether ` the ‘last preceding valuation' 
surplus of the company for the purposes of the 
assessment to be made for the year of assessment 
1934-35 was in the circumstances ofthe case that 
covering the years 1926—29 or that covering the 
years 1930 33." 

The Income-tax Oommissioner in his 
reference has expressed the opinion that 
the Ineome-tax Officer is entitled to ree 


of tha. 


mt: 


open the assessment under 6. 34, not- 
withstanding tbe wording of r.25. He 
contends that the expression ‘the last 
preceding valuation’ must be taken to 
mean the valuation covering the last 
valuation period terminating before April 
1 of the year of assessment. This con- 
tention ignores the wording of r. 22, The 
wording is perfectly clear, and says that 
the income of a Life Assurance Company 
shall be the average annual net protits 
disclosed by the last preceding valuation, 
that is the last preceding valuation at the 
time of the return. The return must be 
Made by June 15 after the end of the 
year of account, unless tne Income-tax 
Officer extends the time at the instance 
of the assessee. In this case the last 
preceding valuation when the return was 
submitted was the valuation made in 
December 1930 for the period ended Decem- 
ber 31, 1929. As I have said, the words 
of the Rule are perfectly clear and they 
must be given their plain meaning. Giving 
them their plain meaning, the return 
made in June 1934 was made on the proper 
basis. 

In these circumstances the Income-tax 
Authorities had no right to serve a notice 
under s. 34 of the Act, as no income had 
escaped assessment. The return had been 
made in accordance with the statute and 
the tax had been paid. In Laxmi Insurance 
Co., Ltd., Lahore v. Commissioner of Income- 
tax (l), ıt was pointed out that r. 25isofa 
mandatory character and provides the 
only manner in which the income, profits 
and gams of Life Assurance Companies 
can be ascertained and that itis not open 
to an Income-tax Officer to depart from its 
provisions. With this opinion we are in 
entire agreement. It follows that the 
answer to the reference is that the last 
preceding valuation of the surplus of the 
company of the purposes of the assess- 
ment for the year 1934-35 was that 
covering the years 1926—29. As the com- 
pany has succeeded, it will be entitled to 
its costs which we fix at Rs. 250. 

N.-B. Answer accordingly. 


' (1) 12 Lah. 757; 136 Ind. Cas. 725; A IR 1931 Lah. 
441; 33 PL R 357; Ind. Rul. (1933) Lah, 261, 
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RANGOON HIGH COURT 
First Civil Appeal No. 157 of 1936 
May 19, 1937 
Roserts, O. J. AND LEACH, J. 
K. SWAMINATHA PADIAOHI— 
APPELLANT 
VETEUL 
SAMBASIVAM PADIAOCHI AND ofungs— 
RasponDENTS 

Oivil Procedure Code (Act V of 1908), O. XXI,r.2 
—Application by judgment-debtor and decree-holder 
to record adjustmen® of decree—Court erroneously 
refusing to record—Property obtained under adjusi- 
meni and sold by decree-holder—Decree-holder tf can 
execute decree for balance dus. l 

Once the decres-holder has certilied the fast of an 
adjustment, anerror of the Court in refusing or 
neglecting to record the same cannot be held to pre- 
Judice the parties. 

Where, therefore, the decree-holder and the judg- 
ment-debtor make a joint application to the Oourt to 
record the adjustment of the decree butthe Oourt 
erropeously retuses to do so and the decree-holder 
obtains the property which he was to receive under 
the adjustment and sells it, he cannot subsequently 
make an application to execute the dearee fur the 
balance of the decretal amount irrespective of the 
adjustment. Tarak Nath v. Natabar Mondal (|) and 
Pitchakkutttya Pillat v. Doraiswams Moppanar (2), 
relied on, e 


F. O. A. against am order of the Dis- 
trict Oourt, Moulmejn, dated September 
19, 1936. e ; 

- Mr. Hay, for the Appellant. 

Mr. K. C. Sanyal, tor Respondent No. 1. 

Roberts, C. J.—This matter has become 
narrowed down toa very small point. The 
appellant obtained afinal mortgage decree 
against the respondents in February 1935, 
and some ot the respondents fileda sult 
to set it aside on the ground of fraud, and 
failing to get satistaction in the District. 
Court, they appealed to the High Uourt. 
During the pendency of the appeal there 
was an agreement between these respon- 
dents and the present appellant and it 
was followed by a joint application to 
record the agreement on January 31, 1936. 
Acting quite erroneously, the Districs Court 
refused to record the agreement, and the 
question has arisen as to the effect of 
that. 

It is clear from the authorities which 
have been cued to us, Tarak Nath 4. 
Natabar Mondat (1) and Pitehakkuttiya 
Pillat v. Dorarswamt Moppanar (2) at 
p. 9004, judgmeat of Wallace, J., that 
once the decree-holder has certihed tue 
fact of an adjustment, an error of the Court 


(1) 810L J 632; 30 Ind. Ons, 45; A IR 1915 Cal, 
744, ° 


(2) 47 M LJ 498; 82 Ind. Oas. 588; AIR 1925 
Mad. 230; (1924) M W N 815. 
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in Tefusing or neglecting to record the 
same cannot be held to prejudice the 
parties. The position now is that- under 
the agreement for adjustment the plaintiff, 
the present appellant, ob‘ained and sold 
seven items of property which he was to 
receive, and he applied in July 1936 fer the 
execution of the balance of the mortgage 
decree by sale of the remaining mortgaged 
properties without taking into account the 
compromise that had been c&rtified by him. 
The position now is that the present execu-- 
tion proceedings cannot continue, and there- - 
fore, the appeal is dismissed with costs ten 
gold mohurs. 

Leach, J.—I agree. 

8, Appeal dismissed. 


y spatare mna 


NAGPUR HIGH COURT ° 
Oivil Revision Application No. 773 


of 1936 
July 31, 1937 
PoLLooK, J. 
Syed FAIZUDDIN—AppLioan? 
ver 
N. V. INTERNATIONAL CONTINENTAL 
COMPAN Y—Non-APPLICANT f 
Insolvency—Sole ietor of firm adjudicated 


insolvent for debts before he took kis brother as 
partner—Brother subsequently retiring leaving in- 
solvent sole tetor—Such brother, if can prove his 
debte—Partnership Act (IX of 1932), s. 31 (H— 
Contract Act (IX of 1872), s. 39,48. ‘ 

A partner in a firm against which a commission- 
of bankruptcy issues shall not prove in competition 


with the creditors of the firm, who arein fact his 


own creditors, and shall not take part of the fund 
to the prejudice of those who are not only creditors 
of ths sagen i but of himself; but it 18 essential 
for application of this rule that there should be some 
creditors proving under the bankruptcy-for a debt 
or debts in respect of which the presént or former 
partner, whose proof is excluded, 
were jointly liable. 


ceedings against the sole proprietor of a firm were. 
debts incurred before his brother became a partner, 

who, however, subsequently retiree, léaving the™ 
insolvent a sole proprietor by s. 3L-(2) of the 

Partnership Act, he, by becoming & partner, does not 

thereby become liable for those debts and he should 

be allowed to prove his debt against the insolvent firm 

if he is not defeatmmg his own creditore. But the 

brother must show what debt if any, was dueto him 

from the firm when he retired. In re Douglas (1), 

applied, 


O. R. App. against the order of the Court 
of the District Judge, Nagpur, dated Sep- 
tember 11, 1936, in M. A. No. 53 of 1835. 


Messrs. J. R. Mudholkar and Y. V. 
Jakatdar, for the Applicant. eo 

Mr. N. T. Mangalmvorti, for the Non- 
Applicant. l : 


= 


PAIZUDDIN ¥.-INTHRNATIONAL OONTINENTAL Go, (NÀG.) - 


and the bankrupt 
Where the debts that led to the insolvency pro- z 


6. 
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Order.—Syed Hussain was adjudged. 
insolvent on a petition presented by him- 
self on May 4, 1933. He was at that time 
the sole proprietor of the Auto Stores Com- 
pany and the debts which led to the in- 
solvency proceedings were debts inourred 


by that business. His brother Faizuddin - 


was a Partner in the business from October 


20, till November 7, 1932. On his become ' 
contributed - 


ing a. partner Faizuddin 
Rs. 2,250, and when he withdrew from the 
business, Syed Hussain gave him a promis- 
sory note for that amount. The question 


is whether Faizuddin can prove that debt : 


in the insolvency proceedings. The learn- 
ed District Judge has assumed that Faiz- 
uddin cannot prove that debt, of which 
Rs. 250 has been paid, because he advanc- 
edit asa share of the capital to the part- 
nership. The debts that led to the insol- 
vency proceedings were debt incurred 
before Faizuddin became a partner, and 
bys. 31 (2) of the Indian Partnership Act 
Faizuddin, by becoming a partner, did not 


. thereby become ljable for those debts, and 


I agree with the learned District Judge 
that it has not been shown that Faizuddin 
before becoming a partner represented 
himself to be a partner so as'to become 


liable under s. 28 of the Act. Faizuddin, - 
therefore, is not jointly liable with ‘Syad - 
Hussain for those debis, and there seema | 
should not be. 

against Syed - 
Hussain if he- is not defeating his own- 


to be no reason why he 

allowed to prove a debt 
ereditors. The rule in English Law is that 
a partner in a 
commission of bankruptcy issues shall not- 


prove in-competition -with the creditors of ` 
the firm, who are in fact his own creditors, , 
not take part of the fund to the. 


and -shal 
prejudice of those who- are not only-credi-. 


tors of the partnership, but of himself; but ~ 


it is essential for its application that there 
should be some creditors. proving 


respect of which the present or- former 


partner, whose proof is excluded, and the. 


bankrupt were jointly liable: see In re. 
Douglas (1). Yn the present case, there-: 
fore, I hold that Faizuddin is entitled to- 
prove his debt. — j ji 

lt remains, however, for Faizuddin to 
show what debt, if any, was due to him’ 
from the firm when he retired. When 


Faizuddin retired, Syed Hussain became ` 


the sole partner, and there was, therefore, 
a dissolution of partnership between all 


(1) (1930) 1 Ch, D 348 at pp. 348, 349; 99 L J Qh. 
97: (1929) B&OR 76; 148 LT 37%, - 


firm against which. a- 


under. 
the bankruptcy for a debt or, debts in- 


kal 


20 - 


the partnersof the firm, which is called 
the “dissolution of the trm“: see s. 39 of 
the Act. On the. dissolution of a firm 
the accounts had to be settled according 
to the mode prescribed by s. 48 of the Act, 
and in accordance with the provisions of 
that section, it will have to be seen what 
was dueto Faizuddin when the firm was 
dissolved. If anything was then due to 
him, he can prove for that bearing in mind 
that Rs. 250 has since been paid to him. 


The application for revision is, there-. 


fore, allowed but there will be no order for 
costs. 


D. Revision allowed. 


Ry 


. MADRAS HIGH COURT 
Oivil Kevision Petitions Nos. 329 of 1935 
and 1543 of 1935 
March 12, 1937 
VBNKATARAMANA Rao, d. 
_CHUNDURI PANAKALA RAO— 
l PETITIONER 


versus . 
PENUGONDA KUMARASWAMI— 


OPPOSITE PARTY 

Stamp Act (II of 1899), ss. 29, 33, 44, 61—858. 29, 
applicability Document produced and tendered in 
evsdence—Hecovery of penalty tsonly under sa. 44— 
For recovery of such amount tt must be included in 
costs of decree — Document admitted in evidence and 
acted upon—Penalty not levied at tumeof admisston— 
Judgment delsavered—Court, if can re-open matter and 
impound document — lisadmisston, whether can be 

toned in proceedings under 8. 61. 

Seetion 29, Stamp Act, will only be applicable to 
a case where the document is not produced before the 
Oourt: but when once the document has been pro- 
duced before the Court and tendered in evidence, the 
right of recovery is only by virtue of s. 44, Stamp 
Act. But inorder to entitle the plaintiff to recover 
under that section, the amount must have been in- 
cluded inthe costs at the time of the passing of the 
decree, or eise he has no might to institute any pro- 
ceeding in 1egard thereto. 

Where a document is filed and proved, admitted in 
evidence and acted upon by the Oourt but at the 
time of the admission the Oourt has not chosen to 
levy any penalty and a judgment inthe suit is 
delivered, it ig not open to the Uourt subsequently to 
re-open the matter and impound the document since 
after the judgment the Oourt becomes functus officio. 
The admission of the document oan only be called in 
question ina proceeding under g, 61, Stamp Act. 
K heira Mohan Saha v. Jamini Kanta (1) and Refer- 
ence under Stamp Act, s. 46 (2), relied on. 

O. R. P. from the decree of the District 
Munsif, Narasapur, in 8.0. 5. No. 983 of 
4334 and decree of Sub-Judge, Narasapur, 
iu 8.0. 8. No. 173 of 1932. 


Mx. M. Appa Rao, for the Petitioner. 
Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastry, for the Opposite Party. 
Order.—'lhese two revision petitions 
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arise out of an order made by the learned ` 
Subordinate Judge of Narasapur impound: , 


ing 8 document, Ex. A., which was filed in 


8. C. 3. Ne. 173 of 1932 on the file of the. 


Sub-Oourt, Narasapur. The suit was upon 


a promissory nole and the document was. 


tendered in evidence, filed and proved in 
proof of the consideration for the note on 
October 21, 1932 and on the very same day 
the learned Judge delivered judgment 
decreeing the smt. On February 15, 1933, 
the office of the Subordinate Judge brought 
to his notice that Ex. A was not properly 
stamped and thereupon he impounded the 
document, and sent it to the Collector with 
a letter bearing date February 24, 1933. 
Thereupon the Uollector levied a penalty of 
Rs. 185 and recovered it from the plaintiff 
in that case. ‘This was on March 29, 1933, 
and the document was returned to the Court 
on*April 23, The plaintiff thereupon inati- 
tuted a suitout of which O. R. P. No. 329 
of 1935 arises for the recovery of the said 
sum of Rs. 185 with interest thereon. The 
District Munsif gave a decree in favour of 
the plaintift on the, ground that “ under 
s. 29, Stamp Act, the penalty was payable 
by the detendant who executed the bond. 
It seems to me that this order of the 


District Munsif is unsustainable. Section 29, , 


Stamp Act, will only be applicable to.a case 


where the document is not produced before . 


the Court ; but- when once the document 


has been produced before the Court and’ 


tendered in evidence, the right of recovery 


is only by -virtue of s. 44, Stamp Act. But- 


in order to entitle the plaintiff to recover 
under that section, the amount must-have 
been included in the costs at the time of 


the passing. of the decree; or else he has. 


no right to institute any proceeding in 
regard thereto. 


During the hearing of O. R. P. No. 329 


æ 


The civil revision petition , 
is, theretore, allowed and the order of the’ 
lower. Court set aside but-.in the circum-- 
stances each party will bear his own Costs. 


of 1935, ıt struck me that the order of the’ 


learned Subordinate Judge impounding the 


document is illegal. I, therefore, admitted: 


the civil revision Petition’ against the said 


order and directed notice to the Sub-Ocllec- | 


tor of Narasapur and notice was served upon 
him. He has not chosen to appear before 
mein support of the said order. As has 
been already pointed out by me, the docu- 
ment was filed and proved in Court on 
October 21, 1932, admitted in evidence and 
acted upon by the learned Subordinate 
Judge. Atthe time of the admission of the 


document, he has not cacsen to levy any. 
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penalty. Having failed todo so and the 
judgment having been delivered in the 
suit, he has become i functus oficio and it 
is not, therefore,; open to him to re- 
open the matter and impound the 
document: vide Khetra Mohan Saha vV. 
Jamini Kenta (1). The only remedy of 
the Oollector, if any, is to move under 
8. 61, Stamp Act, and he has not done so. 
This is clearly pointed out in the Full Bench 
. decision reported in Reference under Stamp 
Act,s. 46 (2), where under exactly simi- 
lar circumstances their Lordships consider- 
ed the levy to be illegal. Inthe course of 
the judgment their Lordships observed as 
follows : 

“He had admitted thedocument in evidence and 
proceeded to judgment on September 18, and he 
was functus oficio. When an instrument has been 


admitted ın evidence and judgment delivered, its 
. admission can only be called jin question in a 


paced under s, 50, (corresponding to a 61, 
‘Stamp Act). We accordingly quash the order of Sep- 
tember 26.” ` 


: Itseems to me, therefore that the order 
of the learned Subordinate Judge impound- 
‘ing the document is illegal and ought to 
be set aside. I makegio order as to costs. 
_It is open to the petitioner to apply tothe 
Revenue Authorities for the refund of -the 
‘said amount. 
NB. Order set aside. 
` ea O 445; 100 Ind. Oas. 630; AIR 1927 Oal. 


(2) 8 M 564 (F B). 





- LAHORE HIGH COURT 
“ Oivil Revision Application No. 721 of 1935 
November 11, 1936 
Tex Onanp, J. 
PIARE LAL AND ANOTHER —PLAINTI PRS 
—-PRTITIONBRS 
veETSUS 
GOPI RAM AND ANOTHRR-—DREENDANTS 
—Oppositg PARTIES. 

Oivil Procedure Oode (Act V of 1908), 8. 149, 

Sch II, para. -17--Objection to award—Mtatake in 
_affizing court-fees due to bona fide mistake of Coun- 
: sel—Defictt made good at earliest opportunity —Court 

should act under s. 149. 

Where the mistake in not affixing court-fesstamp 
on the memorandum of objections to an award was 
due to inadvertence owing toa bona fide mistake of 
the Counsel but the requisite court-fee is paid at 
the earliest opportunity, the Judge should act under 

-g. 149, Oivil Procedure Oode, and accept the re- 
quisite court-fee and not dismise the objections. 
Hari v. Ghisu (1), relied on. : 

O. R. A. from an order of.the Bub- 

S maee lst Olass, Ferozepore, dated June 11, 
"193 


k Mr. Qabul Chand, for the Petitioners. 
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Order.—The parties to this litigation had 
appointed an arbitrator out of Court to 
settle certain disputes between them. On 
November 23, 1934, the plaintiff made an 
application under Sch. II, Para, 17, Oivil 
Procedure Oode, for filing the agreement of 
reference and directions to the arbitrator 
to proceed with the arbitration and file the 
award-in Oourt. This application was 


- granted and the arbitrator directed to pro- 


ceed . with the arbitration. On March 25, 
1935, the arbitrator filed the award: in 
Court. The hearing was adjourned to 
April 15, 1935, the parties being directed to 
file objections, if any, within the prescribed 
period. On April 4, 1935, the plaintiff filed a 
Memorandum of objections in the Court but 
did not affix a court-fee of Re. 1 on it as 


“he should have done. Atthe next hearing 
„it was urged on behalf of the opposite 


party that the objections were unstamped and 
therefore should be rejected. Thereupon the 


_plaintiff filed an application, supported by 


an affidavit, that the court-fee on the 
memorandum of objections was not paid 
inadvertently, owing to a bona fide mis» 
take on the part of the plaintiff's Oounsel, 


and that the deficiency was being made 


good, and a court-fee stamp of Re. 1 
filed. The Subordinate Judge rejected this 
application and holding that the objections 
were not properly stamped, dismissed 


-them and passed a decree in terms of the 


award. 

There is little doubt that the mistake in 
not affixing court-fes stamp on the memo- 
randum of objections was due to inadver- 
tence andin the circumstances the learned 
Subordinate Judge should have acted 
under s. 149 and accepted the requisite 
court-fee, which was paid at the earliest 
opportunity. In this connection reference 
may be made to Hart v. Ghisu 117 Ind. Oas 
223 (1), where under somewhat similar 
circumstances the necessary court-fee wag 
allowed to be supplied after the expiry of 
the period prescribed in Art. 158, Limita- 
tion Act I accept the petition for ree 
vision, set aside the order of the Oonrt 
below and holding that the objections 
were properly stoped, remand the case 
for disposal io accordance with law, 
As the respondent has not appeared to -op- 
pose this petition, there will be no order ag 
to costs. - : 

D. Pp" Petition accepted. 

(1) 117 Ind. Oas. 223; A I R1929 Nag. 117; Ind, Rul, 
(1929) Nag. 207. ` an 


æ 
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MADRAS HIGH COURT 
Second Oivil Appeal No. 704 of 1935 
March 19, 1937 
VENKATARAMANA Rao, J. 
MANAPALI KRISHNAYYA—APPRELLANT 


VETSUS 
KAZA SEETHARAMAYYA AND ANOTHAR— 


RESPONDENTS 

Recetver— Powers of —Acknowledgment by~Suit for 
dissolution of partnership — Defendant partner ap- 
pointed Receiver with consent of plaintiff to realize 
assets, to pay debts and to do other acts—Such Receirer, 
sf oe pouer tomake acknowledgment of partnership 
debt—Such acknowledgments, tf save time against 
other partner. 

In a suit for dissolution of partnership, the defen- 
dant partner was appointed Receiver for collecting 
the assets due to the partnership from other and for 
‘payment of the debts due to others and to do other 
acts and tothisthe plaintiff partner agreed. During 
the course ofthe office of anch Receiver a creditor 

essed for payment on ground that thedebt would 

e barred by limitation and the Receiver made an 
‘acknowledgment of the debt due to partnership to 
prevent the creditor from filing a suit and to avoid 
unnecessary expense to the partnership: i 

Held, that the order appointing Receiver distinctly 
authorised the Receiver to make payments of the debts 
due to others by the firm and it was certainly within 
the scope of his authority to make acknowledgment 
-on behalf of partnership though the effect of it might 
~ be to stop the statute of limitation from running. Such 
acknowledgment, therefore, saved the suit of the 
_ ereditor from ae barred even against the other 

ner. In re Hale ; Liltey v. Foad a a a Braja 
under Deb v. Bhola Nath (2), and Lakshumanan 
Ohetty v. Sadayapya Chetty (3), relied on. Abdulallt 
Bardruddin v. Ranchodlal Trikamlal (8), referred to. 
Kilgour v. Finlyson (4) and Abel v. Sutton (5), dis 
tinguished. 

S. O. A. against the decree of the Sub- 
ieee Ellore, in A. 8. Nos, 29 and 33 of 
19 


Mr. P. Somasundaram, for the Appellant. 

Messrs. V. Suryanarayana, V. Govin- 
darajachart and M. Srinivasa Rao, for the 
Respondents. 


Judgment.—The main question argued 
in this second appeal is one of limitation. 
The sait is to recover asum cf Rs. 1097-0 
due in respect of dealings had with 
defendants Nos. 1 and 2 who carried on 
business under the name of Seetharaman- 
japeya Rice Mill- The claim would be 
admittedly barred by limitation but for 
‘an acknowledgment of liability contained 
in the letter, Ex. F, executed by defen- 
dant No. 1 on October 28, 1926. Defen- 
dant No. 2, who is the appellant in this 
second appeal, resists the claim on the 
ground that Ex. F is not binding on him 
on two grounds: (1) The letter was intend- 
ed to be executed by both the defen- 
dants but it is only signed by defendant 
No. 1 and, therefore, inoperative as aguinst 
him (defendant No. 2); (2) On the date 
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of Ex. F there was a decree for dissolution 
of partnership made in O. 8. No. 244 of 
1923 and defendant No. 1 could no longer 
act for him. - 

The first contention can be easily dis- 
posed of Though the document was in- 
tended to be executed by two persons, at 
the time of the execution, it was agreed 
that it would be enough if defendant 
No. 1 executed it as he was the Receiver 
appoinied in the said suit and the letter 
was signed by him as Receiver. The view 
taken by the lower Court in this behalf 
is correct and I see no reason to differ 
from it. 

To appreciate the second contention a 
few facis may be necessary. Original Suit 
No. 244 of 1923 was a suit for dissolution 
of partnership of the said Seetharaman~ 
janeya Rice Mill and in that suit an ap- 
plication was made on September 5, 1923, 
for the appointment of a Receiver by 
defendant No. 2 who was the plaintiff in 
the said action. The petition ran thus: 

“For the reasons set forth in the affidavit filed 
herewith, the plaintiff prays for the appointment 
of a Receiver for colleSting the assets due to the 


suit rice mill from others and for payment of the 
debts due to others gnd do other acts.” 


Defendant No. 1 in para. 3 of his counter- 
affidavit filed therein stated that in the 
matter of recovery of the assets due to the 
firm and in the matter of the payment of 
the debts due by the firm, he would care- 
fully attend tothem without allowing them 
to be barred by time and he would recover 
the debt by filing suits, ete. On the 
strength of the undertaking given by de- 
fendant No.1 the plaintiff agreed to the 
appointment of defendant No. 1 as Recei- 
ver. The order of the Court was: ‘‘defen- 
dant No.1 appointed Receiver according- 
lv,” 4. e. in accordance with the terms of 
the petition. Therefore, the effect of this 
appointment was that defendant No. 1 was 
appointed Receiver for collecting the assets 
due to the suit rice mill fram others and 
for payment of the debts due to others 
and todo other acts, which 1 interpret ds 
meaning all acts necessary and incidental 
for the realization of the assets and for 
the payment of debts due by the firm. 
This was on October 5, 1923. Defendant 
No. 1 was discharged from the office of 
the Receiveron February 19, 1929. It was 
during this interval that Ex. F came into 
existence. The recitals in Ex. F are to 
the effect that the plaintiff pressed for 
payment of the debt on the ground that 
it would be barred by limitation but as 
defendant No.1 had not the account books 
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before him, he could not verify the amount 
due and as soon as the account books 
were received from Court, he would pay 
the principal and interest which may be 
found: due in accordance with the account 
-without having any regard to limitation. 
There dan be no doubt that this letter 
operates as an acknowledgment of liability. 
The question is whether defendant No: 1 
88 Receiver is entitled to poknowledge this 
debt, and if so, would it save the suit 
from being barred by limitation even as 
against defendant No. 2? The order 
appointing Receiver distinctly authorises 
the Receiver to make payments of the 
debts due to others by the firm. If the 
Receiver had made a part payment, it 
would certainly be within the scope of his 
authority though the effect of it might 
be to stop the statute of limitation ao 
running. In In re Hale ; Lilley v. Foad 
(1) a question arose whether a part pay- 
ment made by areceiver who was authorized 
to make payments under a statute towards 
the debt due in respect ‘cf the estate of a 
mortgagor would sav® an action to recover 
“the debt from the barof limitition. The 
Goart of Appeal held ine that case that it 
would and Sir F. H. Jeune, one of the 
learned Judges who took part in the appeal, 
remarked thus: | 

“It seems to me that this Receiver, in making 
this payment, was acting properly, that is within 
the scope of his authority. Then the diffloulty in 
‘the case vanishes. It is impossible to draw a dis- 
tinction between a payment as a payment, and a 
payment as an act from which an inference of a 
| kan iz to be drawn—that ig a legal inference, 
ayment of part of a debt is an acknowledgmant 
that it is part of a debt which has to be paid. It 
is impossible to draw a distinction between a pay- 
ment as a pa t, and a payment with regard to 
which there arises the legal inference of a promise 
to pay the whole debt,” l 

U the Receiver can make a part payment 
and take the case out of the statute, I do 
not see any reason why he should not 
have power to acknowledge the debt. As 
observed by their Lordships of the Judicial 
Committee in Raja Braja Sunder Deb v. 
Bhola Nath (2) where an agent was autho- 
rized to pay the amount of the claim, “he 
could plainly also arrange to prevent time 
from becoming a bar to it”. In that case the 
agent executed a renewed promissory note 
which was held sufficient to save the suit 
from being barred by limitation. In this 
case, the Receiver must, therefore, be deemed 
to hate made the acknowledgment.-for and 
(1) (1899) 2 Oh, 107; 68 L J Oh. 517; 80 LIT 887,147 
W R 579: 15 T L R389. PI aed FERES 
(2)12 L W 288; 55 Ind, Oas. 543; AIR1919PO 
120; 24 OW N 1583; 2 U P L R @ 0)1 (P 9). 
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on behalf of the partners of the firm. In 
Lakshumanan Chetty v. Sadayappa Chetty 
(3) it was held that where a receiver in 
an action for dissolution of’ partnership 
had authority to do all things necessary 
for the preservation of the assets of the 
firm, an acknowledgment of liability made 
by him in respect of a claim against the 
partnership was held a sufficient acknow- 
ledgment within the meaning of s. 19, 
Limitation Act, to prevent the claim being 
barred against the partners. Their Lord- 
ships observe that in many cases an acknow- 
ledgment of a debt may be necessary to 
save the estate from loss and thus neces: 
sary for the, preservation of the estate. 
The learned Subordinate Judge in this 
case find that the acknowledgment was 
made to prevent the creditor from filing 
a suit and to avoid unnecessary expense 
to the partnership. Therefore, I am of 
opinion that. Ex. F would avail as an ac- 
knowledgment of liability even as gagainet 
defendant No. 2. 

I shall now deal with some of the cases 
‘Telied on by Mr. Somasundaram Kilgour 
v. Finlyson (4) was one of the cases relied 
on by him. In that case on the dissolu- 
tion of a partnership one of the partners 
was authorized to receive all debts owing to 
and pay those owing from the partnership. 
He indorsed a bill for exchange in the name 
of the partnership. It washeld that he had 
not authority to doso and it was conceded 
in argument that the action op the bill 
could not be supported against the other 
partners. Abel v. Sutton (5) was a case 
where on the dissolution of a partnership, 
one of the partners was authorized to settle 
the affairs of the partnership but this 
power was held insufficient to negotiate 
a bill of exchange and the reason assigned 
was that no one might make another his 
debtor against his will. The distinction 
between these cases and the present is 
this : the partner in the said cases was in- 
curring a fresh liability, whereas in the pre- 
sent case, the Receiver was acknowledging 
a liability already existing. This distinc- 
tion was noticed inthe case in Abdulalli 
Badruddin v. Ranchodlal Trikamlal, 38 Ind. 
Cas. 873 (6) at page 876*, decided by the 
Bombay High Oourt. In Brayant Powis 


3) 35 M L J 571; 48 Ind. Cas. 179, A I R1919 
usd. 816; 8L W 594; (1918) M W N 877;25 MLT 


871. 
1789) 1 HB L155; 126 ER 92. 
B f Tap 108; 170 E R 556; 6 RR 818. 
(8) 38 Ind. Oas. 873, A I R1916 Bom. 119; 19 Bom. 


I, R86. , 
` #Page of . Cas,—( Hd.) 


94 SAKA DULA V. BAI JIVI 


° .& Bryant, Ltd. v. La Banque de Peuple (7) 


.an agent of a company who was authorized 
to makea contract of sale and purchase 
under the express terms of a power of 
attorney was held not to have the power 
to borrow money or bind the company 
by a contract of loan. This case only 
illustrates the general principle that a 
power to bind a principal by a particular 
act of an agent who was authorized to 
transact the affairs of the principal under 
84 power of attorney must be derived from 
the instrument and where the power is 
not expressly conferred or would not arise 
by necessary implication, the principal 
would not be bound. In the present case 
under the order of appointment, the Receiver, 
by necessary implication, had the power 
40 acknowledge the debt. The view of 
the lower Oourt that the claim against 
‘defendant No.2 is not barred by limita- 
tion is correct. In the result, the second 
appeal fails and is dismiseed with costs 
of respondent No. 1. Leave refused. 
N.-S. peal dismissed. 


: Ap 
(7) (1893) A 0170; 68 LJ PO 68: 1R 338-68 LT 
546; 41 W R 600. 
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= BOMBAY HIGH COURT 
-First Civil Appeal No. 328 of 1932 
March 12, 1937 
RANGNEKAR AND MAOKLIN, Jd. 
JEKA DULA—PLAINTIFF— APPELLANT 


vETSUS 
BAI JIVI AND ctusrs—Dsrenpants— 


RESPONDENTS. 

. Specific Relief Act (I of 1877), s3. 39, 42—Principle 
of 3. 39—Mere speculation as to unknown or vague 
complication arising in fuiure, if can bea ground 
of action—EHesentials for relief under s. 42—Hindu 
widow surrendering her right in favour of reverstoner 
who is party to 1t—Suchreverstoner, if can ask for 
declaration that surrender is void — Hindu Law— 
Widow—Surrender — Widow alienating portion of 
property — Subsequent surrender of whole —Rever- 
sioner, if can get possesston of property alienated 
rie La — Grantor, tf can dispute his own 
title, 

The relief as to cancellation of an instrument is 
founded upon the administration of the protective 
sees for fear that the instrament may be vexatious- 
y or injuriously used by the defendant against the 
pee whenthe evidence to impeach it may be 
ost or that it may throw acload or suspicion over 
his title or interest. Section 39, Bpecific Relief Act, 
is based upon the same principle Mere speculation 
.8tounknown and vague complications arising in 
the future is hardly any ground to tako action 
under the section, i 

For a relief under s. 48 of the Specific Relief Act, 
following conditions should be satisfied. these are: A 
the plaintiff.must be entitled toa legal character at the 
time of the suit or” (2)toa right to property, ( 


* d&fendant should have denied thess or be interes 


his own title with either the grantee or 
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in denying this character or right, and (4) the plain- 
tiff should not be in a position to ask for relief con- 
sequential upon declaration sought. The third con- 
dition is importsnt. Even if the plaintiff has a 
present existing interest, no cause of action accraes 
to him until there is some infringement or threatened 
infringement of his right, in other words, a cloud 
must be cast on his title before he can ssk for its 
removal. He must allege and prove hostility on the 
part of the defendant, for no Oourt will move on merely 
‘speculative grounds, 

Where 2 Hindu widow surrenders her rights in 
favour of a reversioper to which that reversioner isa 
party, such reversioner cannot ask for a declaration 
that the surrender is void. The principle is that 
a reversioner can question the acts of the Hindu 
widow without waiting for her death because evidence 
to show thatthe act was unauthorized may by lapse 
of time be not available for that purpose. Butit is 
obvious that the reversioner who complains of such 
acta must be a stranger to the acts themselves and not 
a party to them as in this case. A surrender is after 
all a kind of alienation and a reversioner who con- 
rents to an alienation by the widow is precluded from 
disputing the validity of the alienation thongh he 
may have received no consideration for his consent, 
It is immaterial ifthe alienation is by way of gift. 
The actual reversioner may avoid such a transaction 
on the widow's death. E 

Where a widow alienates a portion of the estate 
inherited by her from her husband without legal 


- necessity, and subsequently surrenders the*whole of 


-her intereat in the estat& to the next reversioners, 
the reversioner is not entitled to immediate posees- 
sion of the portion,so alienated, butmust wait for 
possession until her death. The reason is that 
though the alienation is not binding on the rever- 
sioner, itis binding on the widow for her life, and 
ae alienes is entitled to possessicn during her life- 
ime 
“ A grantor or a lessor cannot be allowed to dispute 
the lessee. 
A person cannot be allowed to maks contradictory 
allegations or to blow hot and cold and to affirm at 
one time one thing and to disaffirm it at another time 
80 as to found a claim on it. | 

F.O. A. from the decision of.the First 
Olass, Sub Judge, Broach, in R. O. 8. No. 106 
of 1929. 

Messrs. G. N. Thakor, H. D. Thokor and 
M. K. Thakore, for the Appellant. 

Mr. R. J. Thakor for Messrs. T. M. 
Chokst (for Nos, 1 and 2) and M. B. Dave 
and N. N. Majumdar (for No. 3), for the 
Respondents. l 

Rangnekar, J.—This appeal arises out 
of an action, the like of which is not to be 
found in the books; in form, it was to set 
aside an alleged deed of surrender made 
by a Hindu widow in favour of the plain- 
tiff and to set aside two deeds of sale 
executed thereafter by the plaintiff in 
favour of certain persons. The suit was 
directed against the widow, who executed 
a deed of surrender, and against defen- 
dauts Nos 2, 3 and 4, who were thb pur- 
chasers under the alleged deeds of sale. 
Defendant No. 5 was joined as being the 
widow of one Shiva, in whose favour the 
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_. plaintiff alleged the widow had executed ‘a 
. deed of sale relating to a portion of the 
: properties The properties in question are 
` reosgnized portions of bhagdart property 
. and they are numbered as 9/14, 9/15 and 
. 7/1. Then there is another property 7/2. 
< All these properties except the last original- 
- ly belonged to one Ramsing and his son 
’ Obhita. After the death of Ramsing, Obhita 
_ succeeded to the properties by survivorship 
and died on August 14, 1907. At that time 
_the family consisted of his widow Bai 
` Jatan, his mother Bai Jivi, defendant No 1, 
and his sister Bai Chanchal, defendant 
. No. 2. The widow Bai Jatan succeeded to 
the properties. She re-married in 1910, 
` and it is clear that her interest in the 
_ properties on remarriage came to an end. 
Before re-marriage, however, she and defen- 
` dant No. 1, Bai Jivi executed a deed of 
sale to Shiva Ranchhod, husband of defen- 
“dant No. 5, relating: to two properties, 
_ 9/14 and 9/15. ‘In July, 1917, Bai Jivi who 
‘on remarriage of Jatan succeeded to the 
| property executed a deed of gift with regard 
“to the property 7/1 in favour of her 
* daughter, defendant No. 2, and a fortnight 
thereafter defendant No. 2 gifted away the 
; property to Shiva Rarchhod. On Septem- 
. ber 10, 1998, Bai Jivi executed a deed of 
surrender in favour cf the plaintiff who ° 
.was the next -reversioner. The deed which 
"was duly registered recited that Bai Jivi 
relinquished her life-estate in properties 
7/1, 9/14 and 9/15 and conveyed the same 
to the plaintiff for a consideration of 
. Rs. 4,999 asa provision for her mainten- 
ance and the maintenance of her daughter, 
‘defendant No. 2- Two days thereafter, 
i.e, cn Beptember 12, 1928, the plaintiff 
gold. the: property 7/1 to defendants Nos. 3 
and 4 forasum of Rs. 6,999. Defendant 
No. 3 was the step-brotheT of the husband 
‘of defendant No. 2, and defendant No. 4 
_was his wife. On November 17, 1928, the 
plaintif sold the property 9/15 to defen- 
dant No, 2, the consideration in the deed 
being stated to -be the sum of Rs. 1,499. 
aa present suit was instituted on April 7, 
19 
The plaintiff in the plaint referred to the 
various transactions, which I have set out, 
‘and alleged that ‘all those transactions 
were by way of a device to divide Obhita’s 
properly among the nominees of defen- 
‘dant No. l'and pleaded that the deed of 
sifrrender was not binding on him and he - 
had no right to execute the deeds of sale 
in favour of defendants Nos. 2, 3 and 4. 
‘His case was that if he had been aware of. 
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his own rights he would not have executed 
these sale deeds and that he became a 
party to these transactions as it was 
represented to him that all the properties 
of Chhita were given to him, and that if 
the declaration sought was not made, the 
properties would be wasted and his rights 


-affected. The actual prayers in the plaint 


-were for a declaration that the deed of 
surrender, Ex. 58, and the two deeds of 
gale, Fxg. 63 and 54 were not binding. on 
the ‘plaintiff. In the body of the „plaint, 
however, the plaintif pleaded in- “the 
alternative that if the deed of surrender 
was operative and binding on him, he / was 
entitled to take possession of the properties, 
and as the properties were throughout 
in the possession of defend ints Nos. 1 and 2, 
an injunction should issue against them 
by preventing them from recovering posses- 
sion from the tenants of those properties. 
‘In an exhaustive judgment, the learned 
“First Class Subordinate Judge of Broach 
came to the conclusion that the plaintiff 
had failed to proye the case of fraud set up 
.by him in the plaint as also in establish- 
‘ing the case that these transactions were 
a device as alleged by the plaintiff. He 
held that the sale deeds were for considera: 
-tions and were binding on the plaintiff, 
-and that under the surrender deed the 
‘plaintiff became the owner of the proper- 
ties, and dismissed. the suit. Although 
there was no prayer in the plaint -speci- 
fically for cancelling these three. .deeds, 
the plaintiffs case really was that he was 
entitled to a declaration that they | were 
void or voidable and were not binding on 
him, and it ison that footing that the case 
has been argued before us on behalf of the 
“appellant. The learned Counsel who argued 
on behalf of the appellant contended that 
‘the case fell under s 39, Specific Kelief 
‘Act, as regards the relief ‘by way of cancel- 
“lation of these deeds and under s.. 42 of 
that Act as regards the declaratory relief 
sought. 

ow the relief as to cancellation of an 
insirnment is, a8 pointed out by Story, 
‘founded upon the administration ‘of the 
protective justica for fear that the instru- 
ment may be vexatiously or injuriously, 
used by the defendant against thé Plaintiff 
-when tha evidence to impeach it may be 
lost or that it may throw a cloud or suspi- 
cion over his title or interest. Section 39, 
Specific Relief Act, is based upon the same 
principle, and under that section three 
points have to be borne in mind; (I) “The 
written instrument io question” is either 
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‘void or voidable as against the plaintiff, 
(2) who may reasonably apprehend serious 
-injury from the instrument being left out- 
standing, !3) in view of all the circum- 
stances of the case, the Oourt considers it 
reasonable and proper to administer the 
‘ protective and preventive justice asked for. 
The relief the Oourt can grant is of a 
limited character. The reliefs are; (1) ad- 
judge, that the instrument 18 void or void- 
-able (2) order it to be delivered up and 
cancelled. | 
The question then is whether the plain- 
Hff's case satisfies these three conditions. 
I will assume that the deed of gurrender 
ig void, though the point is debatable. 
But what is the serious injury which the 
Gourt can say was reasonably apprehended 
‘by the plaintiff? I put this question to the 
plaintiff's Counsel in the course of discus. 
sion but got no answer. Mere speculation 
as to unknown and vague complications 
‘arising in the future is hardly any ground 
to take action under s. 38. Then again 
is this a case in which the Court in its dis- 
eretion should, under the circumstances of 
the case, grant the relief the plaintiff wants? 
The plaintiff attempted to make out a 
ease for this purpose by alleging that the 
surrender and the subsequent deeds of sale 
by him were designed by Bai Jivi to keep 
the property among herself and her 
nominees. That case was rejected by the 
learned Judge and wê think rightly. The 
‘plaintiff failed to prove the fraud he set 
up and failed to prove that all these deeds 
were part of the same transaction. By 
‘the deed admittedly he got one property. 
In fact he got three, two of which he 
promptly sold fora valuable consideration 
on which he is suing. True, he alleged 
that he, too, parted with Rs. 4,000 odd by 
way of consideration for the surrender, but 
he failed to prove it and because he failed 
to pay it to Bai Jivi that he agreed to 
transfer one of the properties to her 
daughter in part payment of the sum he 
had agreed to pay for the surrender. The 
widow was not pound to surrender. She 
did so, however, and thereby the plaintiff 
was at least benefited to some extent. 
Where is the injury ? It seems to me difi- 
cult to hold under the circumstances of the 
case that the plaintif really had a cause 
of action apart from fraud, which, how- 
aver, he failed to establish. Apart from 
that, it is dificult to hold that the case 
comes within s. 39, Specific Relief Act. 
- The next relief sought is one for declara- 
tion under s. 42 of the Act. The ¥question 
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is whether the conditions under that sec- 
tion were satisfied. These are: (1) the 
plaintif must be entitled toa legal charac- 
ter at the time of the suit, or (2) to a right 
to property, (3) defendant should have 
denied these or be interested in denying 
this character of right, and (4) the plain- 
tiff should not be in a position to ask 
for relief consequential upon declaration 
sought. The last condition may be left 
out of considergtion in this case. I will 
assume that the first exists. The second 
is clearly wanting and the third, it is com- 
mon ground, does not exist. The third 
condition is important. Even ifthe plaine 
tiff has a present existing interest, no 
cause of action accrues to him until there 
is some infringement or threatened infringe- 
ment of his right, in other words acloud 
must be cast on his title before he can ask 
for ifs removal. He must allege and prove 
hostility on the part of the defendant, for 
no Court will move on merely speculative 


grounds. ls that the position here? We 
think not. The defendants all swear by 
the deeds They accept the surrendet and 


the subsequent transactions entered into 
by the plaintiff voluntarily on the strength 
of the surrender. ° There is no hostility so 
far as they are concerned. Apart from 
surrender, the plaintiff has no legal charac- 
ter or noright to any property. It is really 
dificult to appreciate the plaintiff's grie- 
vance. A reversioner uudoubtedly has 
such an interest in the property held by. a 
Hindu widow as would entitle him to sue 
under s. 42 to challenge an improper aliena- 
tion made by the widow or an adoption 
made by her. Illustrations (e) and (f) tos. 42 
make the position clear. It is important 
to note that the relief sought in Illus. (e) 
is for a declaration that the alienation was 
void beyond the widow's lifetime. Bat 
nobody has heard of e case where a rever- 
sioner has been allowed to ask for a decla- 


-ration that a surrender in his favour and 


to which he is a party is void. Undoub- 
tedly when the reversion falls in, the 
actual reversioner other than the plaintiff 
may perhaps complain of tne act to which 
the plaintiff was a party. The principle 
is that a reVersioner can question the acts 
of the Hindu widow without waiting for 
her death because evidence to show that 
the act wes unauthorized may by lapse of 
time be not available for that purpose. 
But it isobvious that the reversioner Who 
complains of such acts must be a stranger 
to the acts themselves and not a party to 
them asin this case, A surrender is after 
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all a kind of alienation and a reversioner 
who consents to an alienation by the 
widow is precluded from disputing the 
validity of the alienation though he may 
have received no consideration for his 
consent. It is immaterial if the aliena- 
tion is by way of gift. The actual rever- 
sioner may avoid such a transaction on the 
widows death. In our opinion, it is 
difficult under the circumstances of: the 
case to sustain the suit under s. 42, 
Specific Relief Act. 

But assuming that the plaintiff had a 
cause of action, the questionis whether he 
has succeeded in establishing it. The case 
put before us on his behalf is that the deed 
of surrender was invalid and void, firstly, 
on the ground that it was for a considera- 
tion paid by the plaintiff for it to the 
widow relinquishing her interest in the 
property, and, secondly, on the ground that 
it did not comprise the whole of the life 
interest of the widow in the whole of the 
estate held by her. It is argued therefore 
that the plaintiff got no title and therefore 
the sale deeds exeguted by him in favour 
of defendants Nos 3 and 4 and subsequently 
in favour of defendant, No. 2 are not bind- 
ing on him. The deed of surrender, if it 
was for consideration—and that is the 
plaintiff's case—may be defective as a deed 
of surrender, but it is difficult to see how 
the plaintiff can question a deed under 
which he himself derived benefit and to 
which he was a party. The case that the 
widow had precluded herself from surren- 
dering her interest in the whole of Chhita’s 
estate as she had parted with her life- 
interest in regard to two of the three pro- 
perties included in the deed cannot be 
accepted. It is common ground that in 
spite of the alienation of 1909 in favour 
of Shiva Ranchod the property hag all 
along been in the possession of Bai Jivi. It 
was not, therefore, necessary for her to sue 
to set aside the alienation. Shiva’s widow, 
who was defendant No. 5, has disclaimed 
all her interest in the property. As to the 
gifts of 1917, defendant No. 2 wasa party to 
the surrender and she accepted it. This 
property also was in the possession of Bai 
Jivi and as far as the widow of Shiva, who 
was defendant No. 5 is concerned, she lays 
no Claim to it. Apart from this it is clear 
law that: 

“Where a widow slienates a portion of the estate 
inflerited by her from her husband without legal 
necessity, and subsequently surrenders the whole 


of her interest in the estate to the next rever- 
sioner, the reversioner is not entitled to imme- 


diate possession of the portion so alienated, but 
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must weit for possession until her death Ths 
reason is that though the alienstion is not binding 
on the raversivoer, it is binding on the widow for 
her life, and the alienee is entitled to possession 
during her lifetime: Mulla's Hindu Law, para. b, 
p. 212." 


Itis for that purpose that the plaintiff 
came tothe Court with the case that all 
these transactions formed part of one and 
the same transaction and were entered 
into by way of a device to retain the pro- 
perty for the benefit of defendant No. 2 and 
Bai Jivi and their nominees. We have 
been referred to the evidence on this point, 
and we have no hesitation in holding that 
the conclusion reached by the learaéd 
Judge that the plaintiff had failed to 
establish the case of fraud and the allega- 
tion that it was a: device is perfectly 
correct. As ta the subsequent sale deeds, 
the position of defendants Nos. 3 ‘and 4 
again is very simple. By these deeds the 
plaintif represented that he had a title to 
the properties and he received considera- 
tion from them. It is difficult, therefore, 
to see how the plaintiff can come to the 
Ocurt and say that he had no title. at the 
time he executed the deeds of sale. “A 
person cannot be allowed to make con- 
tradictory allegations or to blow hot and cold 
to affirm at one time one thing and to 
disaffirm it at another time so as to found 
a claim on it, and it is clear law that a 
grantor or a lessor cannot be allowed to dis- 
pute his own title with either the grantee 
or the lessee. Therefore the learned Judge 
was right in dismissing the plaintiff's action 
so far as it related to the deeds of sale. ~ 


“Ag I have said at the outset, we have 
not been referred to a single precedent as 
far as thig case is concerned, and it is 
difficult, in my opinion, to support an action 
of this nature where the plaintiff had 
nothing to lose but clearly stood to gain ag 
a result of the transactions. Itis for that 
purpose that he cama to the Oourt again 
with ths story of fraud regarding the 
execution of the sale deeds and the allega- 
tion that he had received no consideration. 
That story has been disbelieved by the 
learned Judge, and we think that his deci- 
sion is right. With regard to property 7-2 
which eame to defendant No. 1 asa gotraja 
sapinda and not as the mother of Obhita, 
it was argued that this property was not 
included in the deed of surrender. We 
have not got any materials before us ‘to 
express any definite opinion as regards 
that property or asto the rights of the 
parties with reference to it, THe appegl 
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therefore must be dismissed with costs. 
There will be two sets of costs. 

'- Macklin, J.—I agree. | 

D - Appeal dismissed, 
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LAmitation Act (IX of 1908), as. 14,19, Sch. I, Art. 182 
(5)—Decree onJuly 28, 1928—Ezecution application 
presented by person having no authority — Part pay- 
ment pleaded admitted by Court on September 18, 1931 
—Subsequent application by same personon November 
25, 1933-—-Court discovering defect in previous petition 
— Previous application held did not save tims, under 
Art. 182 (5) not being in accordance withlaw—S 14 
held did not apply—Judgment-debtor held was not 
estopped from pleading that -previous petition was not 
according to law— Recording of part payment was not 
admission by Oourt on behalf of judgment-debtor 
within meaning of s. 19. 
c A decree was passed on July 28, 1928. An execu- 
tion petition was filed on July 24, 1931, which was not 
presented either by the party or by a Vəkil duly 
authorized on his beh A notice went on the 
petition and the judgment-debtor pleaded a payment 
of Rs. 50 on September 18, 1931, and payment was 
admitted by the Oourt. Thereupon three months’ time 
was granted and the petition struck off. On Janua 
22, 1932, another execution petition was filed in whi 
the judgment-debtor, without notice was arrested. He 
paid Ra. 25, part satisfaction was recorded and he was 
released. en the present execution petition waa 
filed on November 25, 1933, the Court discovered that 
the gentleman who had been conducting the two prior 
execution petitions was not in possession of a vakalat 
and it therefore held that the two former petitions 
were not in accordance with law and that as the 
this execution petition was filed more than three 
years afterthe decree, it was oat of time: 

Held, (4) that reading O. Lr 1 andO XXI,r.10, 

ivil Procedure Oode, together, an application, i. e., 
the moving of the Court to do an act, must be either 
by the party himself, by a recognized agent or by a 
Pleader. . The prior applications were not made in ac- 
cordance with law under Art. 182 (5), Limitation Act 
and therefore whether the subsequent acts of the Court 
were void or not, the present application was out of 
time Ananga Bhima Deo v. Modono Mahono Deo (1) 
and Jagadisan Pillai v Narayanan Chettiar (3), 

erred to. |! ; i 

(#4) that the executing Gourt in this case was not one 
that, did not have jurisdiction to exesute this decree. 
It had jurisdiction; but the dearee-holder failed to 
move the Court in accordance with law. Section 14, 
therefore, had no application to a case like the 
th: 


(iiif that the judgment-debtor was not estopped by 
the principle of constructive rea fudicata from con- 
tending inthe present application that the earlier 
applications were not madein accordance with law. | 
_, (iv; that the Court in recording payment of Rs. 50 as 
‘admitted’ was not making an admission within 
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meaning of s. 19 on behalf of the judgment-debtor. 
It was merely recording au admission made by th 

judgment-debtor or somebody appearmg on his 
behalf. Inany event, this admission was made on 
September 18, 1931, which was more than three years 
after the decree and did not save limitation, Govinda- 
sami Pillai v. Dasat Goundan (8), distinguished. 


O. R.P. from an order of the District 
Munsif, Tindivanam, dated February 2, 


1934. 
Mr. S. Narasimha Ayyangar, for the 
Petitioner. . 


Mr. T. E. Ramabhadrachariar, for the Op- 
posite Parties. 


Order.—The decree was passedon July 
28,1928. An execution petition was filed 
on July 21, 1931, which was not present- 
ed either by the party or by a Vakil duly 
authorized on his behalf A notice 
went on the petition and the jadgment- 
debtdt pleaded a payment of Rs. 50. There- 
upon three months’ time was granted 
and the petition struck off. On January 
22 1939, another E. P. was filed in which 
the jdgment debtor, without notice, was 
arrested. He paid Ræ 25, part satisfac- 
tion was recorded, aud he was released. 
When the present. E. P. was filed on 
November 25, 1933, the Oouart discovered 
that the gentleman who had been conduct- 
ing the two prior execation petitions was 
nut in possession of vakalat and it theres 
fore held that the former petitions were not 
in accordance with law and that as the 
Present execution petition was filed more 
than three years after the decree, 1b was 
out of time. It was accordingly dismissed. 
In revision itis argued (1) that all these 
three petitions should pe considered as 
one which was interrupted by the District 
Munosif for statistical purposes and that 
the vakalat filed in the present application 
must be deemed to Validate all the earlier 
proceedings ; (2) that although the Vakil, 
Mr. Narasimhachari, wao had not been 
given a proper vakalat, wasnot therefore, 
authorized to condact the proceedings, yet 
nevertheless he was a person wh»), within 
the meaning of O. XXI, r. li (2), was 
a person acquainted with the fasts of the 
cag and entitled to make those applications; 
(3) that on September 18, 1931, in the 
first E P, the judgment-debtor acknowledged 
a payment of Seplember 2, 1929, within 
three years of the decree, and that this 
therefore saves-time; and (4) that the 
judgment-debtor is- precluded by the prin- 
ciple of.constructive res judicata from raising 
any objection: to ‘the validity of the earlier 
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Proceeding as he did not do so during 
the currency of thcse proceedings. g 


With regard to certain questions of limita- 


iion, especially as to whether execution 
petitions could be filed more than 12 years 
after the decree, it has been held that where 
previous execution applications ofthe same 
nature have been struck off and time given 
to the judgment-debtor, such acis are 
merely for statistical purposes and that it 


must be presumed that the petitions struck 
off were in law left pending until a fresh, 


application to continue the same proceed- 
ings was filed. If, however, the first pre- 
sentation was not one in fact and the 
order of the Judge was not made in 
pursuance of an application made in accord- 
ance with law and was, therefore void, I 


do not see how a vakalat filed at a later 


time can validate the earlier proceedings. 
Whether or no the application was ope in 
accordance with law and whether the acts 


of the Judge were in pursuance of an- 


application made in accordance with law, 
will be presently considered. If all these 


points are decided against the decree holder,. 


the subsequent filing ofa vakalat will not 
be of any avail. ` 


It is contended that añ execution applica- 


tion need not be presented by the decree- 
holder or by any person specially authorized 
on his behalf and that the presentation by 
any person acquainted with the facts is 


sufficient. It has been contended that the, 


presentation is not an act contemplated 
by the Civil Procedure Ocde and is a 
mere formality. This argument is, based 
upon the wording of O. XXI, r. 1L. (2) 
but that rule only describes the form of 


the application. It is. necessary to dis-: 
tingauish between an application proper;. 
Court to. 


which is a request to the 
take certain proceedings, and the form 
in which that request is framed mm a 
document which, aithough very diferent, 


is. also spoken of ag an application. Order- 
“Where the holder of 
he shall 


XX1, r. 10, says: 
a decree desires to execute it, | 
apply to the Court which passed the decree’ 


whereas O. XXI, r. 11 (2) merely sets out 


the forms in which the application is to 
be dratted. Any person acquainted with 
the facts can sign or verify the written 
application; but only ‘the holder of the 
decree can apply to the Qourt under 
O. XXL, r. 10. Urder IIL r. 1, however , per- 
mfts acts to be done by persons who are 
not parties if they are the recognized 
agents or Pleaders acting cn behalfof the 
party; so that reading O. Ll, r.l and O. 
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XXI, r. 10-together, it-is clear that an appli-: , 
cation, i. e., the moving:of the O-urt to do: 
an act, must be either by the party himself, 
by a recognized agent or by’ a Pleader.. 
None of these persone made the present 
application. The .application was madet 
by a person who had no authority at all 
and was, therefore,.as stated by the learned! 
Judges is Anonga Bhima Deo v. Modono: 
Mahono Deo (1), no application at all.. In: 
that case the proceedings before the Court! 
ended by the execution petitions being! 
struck off without anything fruitful having: 
been done; but in this case, in both the: 
earlier proceedings, some act was done 
during the course of the invalid proceed’ 
ings. For example, the defendant came: 
into Court and pleaded a payment of 
Rs. 50 and he was granted three. months’ 
time for payment of the remainder. Im 
the second execution application he -wasi 
arrested and he deposited asum of Rs, 25: 
into Court, Oertain expressions used by: 
Burn, J. in his judgment in Amanga’ 
Bhima Deo v. Modono Mahono Deo (i), 
have given rise to the contention: that as: 
the executing Court took. action, it ig: 
a matter of little or no consequence that 
the proceedings. were not properly initiated. 
They are : s | 
“Mr. Jagannadha Das has contended that since. 
upon the applications of 1932 the executing Oourt 
took action, issuing notices to the judgment-debtors, 
posting the case for the vurious dates of hearing, 
on some dates ordering costs to be paid and the like.’ 
therefore, the execution petitions cannot, after all- 
that has been done, be treated as mere waste paper 
or as if they had not been presented “at all,’ 
This: argument, we think, would have giest force’ 


if anything had really been done upon - these- 
execution petitions. .... ir 


, Thë question whether the proceedings: 
of a” Court would “be valid in case: 
something substantial was done, did. not 
of course arise in that case and. so the. 
above, quoted sentences are obiter. In; 
a case heard by the same Judges in: 
Jagadisan Pillai v, Narayanan Cheitiar (2), 
an execution petition was filed against the- 
insolvent without the permission of the 
Insolvency Court. It was held that- the. 
execution proceedings could not have been- 
legally instituted and the subsequent orders» 
of the Judge in the executing. Oourt were: 
void. ‘No doubt some distinction can.~ beż 
made between that case and the present, 
in that those proceedings were institutep, 

(1) 44 L W. 526; 165 Ind, Oas, 659; A I R1937 Mack’ 
239; I L R (1937) Mad, 320; 71 M LJ 604; (1936) M. We: 
N 957; 9 R M 280. - Si fe ive 

(3) AIR 1936 Mad 284; 182 Ind. Oas, 376: bP N 
188; 3 M L J 180; (1936) M W N 364; 8-R-M 985; 44 T}? 
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. in direct contravention of the law, where- 
as.in the present case all that can be 
said is that they were not properly 
instituted. It is not, however, necessary to 
decide whether the acts of the execut- 
ing Oourt have become null and void because 
we are merely considering the questicn of 
limitation, and in deciding whether this 
application is in time, ib is necessary to 
refer only to the provisions of the Limita- 
tion Act. Clause 5 of Art. 182 states 
that the time from which limitation begins 
to run in an execution application is the 
date of the final order passed on an applica- 
tion made in accordance with law to the 
proper Oourt for execution, or to take some 
Btep-in-aid of execution of the decree or 
order. The present execution application 
was filed on November 25, 1933. Ihave 
already pointed out that the prior applica- 
tions were not made in accordance wi 
law and, therefore, whether the subsequent 
acts of the Court were void or not, the 
present application is out of time, in that 
it was not filed within three years of a 
final order passed on an application made 
in accordance with law. 

It has been argued that s. 14, Limitation 
Act, prevents this application from being 
‘time-barred if the time occupied in con- 
ducting the previous applications be exclud- 
ed. Section 14 excludes in computing the 
period of limitation, the time taken in prose- 
cufing with due diligence another civil 
. proceeding where such proceeding is pro- 
‘secuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it. The 
executing Oourt in ‘this case was not one 
that did not have jurisdiction to execute 
this decree. It had jurisdiction; but the 
decree-holder failed to move the Gourt in 
accordance with law. Section 14, there- 
fore, has no application to a case like 
the present. It is next argued that the 
judgment-debtor, because of his having 
failed to raise any objection in either of 
the earlier proceedings to the continuance 
of the proceedings, is estopped by the 
principle of constructive res judicata from 
contending in the present application 
that the earlier applications were not made 
in accordance with law. It is contended 
that-a duty was Cast upon the judgment- 
debtor of ascertaining by an examination of 
the records and otherwise whether the 
application was in proper form. But I 
am certainly of opinion that that duty is 
not cast upon the judgment-debtor, nor 
upon any party to any proceeding. The 
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execution of a vakalat is necessary for 
the initiation of proceedings, -and it is 
the duty of the Oourt to see that the 
person who presents the petition is a4 
person who is entitled under the law to’ 
do so. When another party -appears in 
these proceedings, heis entitled to assume 
that the Gourt has done its duty and 
assured itself that the application was 
properly male by a person authorized to 
make it. In execution proceedings one is - 
even more reluctant toapply the principles 
of constructive tes judicata, because these 
principles are applied tosuch proceedings - 
only by acalogy. 

The last argument is that the writing 
by the executing Court on September 18,- 
1931, of “Rs. 50 pleaded is admitted. N. 
Ramachandra Ayyar wants time,” was 
an admission which, by virtue of s. 19, Limi-- 
tation Act, saves time—it being argued 
that in recording this the Oourt acted as 
the agent of the judgment-debtor. I cannot, 
however, agree that the Court was making 
an admission on behalf of the judgment- 
debtor. It was merely,recording an “ad- 
mission made by the judgment-debtor or’ 
somebody appearing on his behalf. In this 
particular case the admission was pre- 
sumably not made by the party at all, but 
by-somebody who may nos have been 
authorized on his behalf; but even if the- 
person who made that statement was 
authorized to do so, it was he who made 
the admission on the judgment-debtor's. 
behalf and not the Court. The Oourt only 
recorded the admission and s. 19, Limitation 
Act, fequires that the admission in order 
to save limitation, must be made in writing- 
by the party or some person or agent‘ duly 
authorized on his behalf (See Expln. 2).: 
Govindasami Pillai v. Dasai Goundan (3), 
was quoted in support of this argument.’ 
There, Coutts-Trotter, J. pointed out that: 

“Where money is paid by the person who is 
bound to pay, requesting the Gourt to do so, the 
Court must be deamed to be acting on behalf of 
the person who js to make the payment.” 

I am unable to draw any analogy bet-' 
ween the case of payment of money by’ 
the Oourt, where the payment by the Oourt 
is the only method of payment, and the’ 
recording of an admission. Section 20, re- 
quires a writing to be made by the person 
who makes the payment, aud if the Gourt, ' 
acting asthe agent of the person bound to 
pay, records that the: money had “been 
paid by him, the provisions of s. 20, are 


(3) 44 M 971; 68 Ind. Oaa 100; A IR 19231 Mad. 
ee 44 ML J 423; H L W 320; (1921) MWN, 
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compiied with. In any event, this admis 
sion was made on September 18, 1931, 
which was more than three years after 
the decree. As I have held that in any 
case this is not an admission which would 
save time, it “is unnecessary to consider 
whether the request of the learned Counsel 
for the petitioner should be complied with 
that this petition should be referred back 
for a finding whether there was an acknow- 
ledgment ; but Iam certainly of opinion, 
that when he filed the present execution 
petition, or at any rate as soon ‘as the ob- 
jection was raised, he should have drawn 


the attention of the Uourt to this earlier 


admission and asked for an opportunity of 
owing how his petition was in time. 
would certainly not be willing to give him 
an Opportunity in a revision application. 
In the result this petition is, therefore, dis- 
missed with costs. ° 
N.S. Petition dismissed. ` 





< CALCUTTA HIGH COURT 

Civil Appeal No. 321 of 1936 
August 14, 1936 

Hpe@.ey, 9, 

KRISHNA KANTA GHOSE AND 

OTHERS—DHFENDANTS—-A PPHLLANTS 
versus 

RAJESWAR GHOSH AND ANOTHER 


— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), «8 48-0, 
Proviso 1 (2)—Lrabslity of under-raiyat for eject 
ment—When begins—Period of 13 years’ continuous 
possession—Period covered by  ejectment notice, if 
should be-excluded. 

It is quite clear from the language ofa. 48-O (d), 
oe Tenancy Act, that subject to what is stated 
in the proviso to` the section, an under-raiyat's 
liability to ejectment begins as soon as his tenancy 
has been terminated by the ejectment notice re- 
quired by the law, thutis,as econ as the notice 
expires. Having regard, therefore, to what is stated 
in the proviso tos. 48-U, if the under-ratyat claims 
that he ıs not liable to ejectment owing to the fact 
that he has been in continuous possession of the 
land for a period of 13 years, it must be seen whe- 
ther or not he has held possession of such land con- 
tinuously for the 12 years immediately preceding 
the date on which his liability to ejectment would 
arise, unless the conditions required by the proviso 
had been fulfilled. In other words, the date from 
which his liability or non-liability to ejectment 
must be calculated isthe date on which the eject- 
ment notice expires, Neither s. 16 (2), Limitation 
Act, nor anything contammed ins 185, Bengal Ten- 
ancy Act, would appear to operate so as to oxclude 
from the benefit of the proviso to m 48-0, Bengal 
Tenapoy Act, any period covered by the ejectment 
noti These sections would only come into opera- 
tion in calculating the period of limitation within 
Which a suit to eject an under-raiyat should be filed, 
but if the under-raiyat's right as regards non- 
mability to ejectment has already accrued, the 
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landlord's right to institute an oejectment suit 
against him is effectively barred whenever such suit 
may be instituted. Jiban Krishna v. Abdul Kader (1), 
referred to. Ni 

U A. from the appellate decree of the 
Sub-Judge, Dinajpur, dated December 21, 
1935. 


Messrs. Girija Prosanna Sanyal and 
Gopendra Krishna Banerjee, for the Appel- 
lants. l 

Messrs. Hemendra Chandra Sen and’ 
Nirmal Kumar Sen, for the Respondents, 

Judgment.—In the suit out of which 
this appeal arises, the plaintiff sought td 
eject the defendants from an under-ratyati 
holding under s. 48-0, Bengal Tenancy Act. 
The main defence of the defendants was 
that they had been in continuous posses- 
sion of the land in suit for more than 12 
years and this defence was accepted in the’ 
Court of first instance. The lower Appellate 
Court held that the period of 12 years“ 
continuous possession by which an ander- 
raiyatis protected from ejectment on the 
grounds specified in cls. (e) and (d) of- 
s. 48-0, Bengal Tenancy Act, must exclude 
period covered by the ejectment notice 
andin this view of the case, the learned 
Subordinate Judge reversed the decision of 
the first Court. 

Tt appears from the facts as stated: in 
the judgments of the Oourts below that 
on May 2,1%20, Kisto Bandhu Ghose, the 
father of the present defendants died. It- 
had been contended in the first Court on 
behalf of the defendants that the possea- 
sion of Risto Bandhu Ghose in respect cf 
the disputed land before his „death should 
acerue to the advantage of the defendanis 
in order to give them the benetit of the 
Proviso to s. 48-O, Bengal Tenancy <Act.- 
But in this Court no argument was 
advanced before me on this point, in view 
of the fact that the learned Advocate for 
the appellants admits that the legal posi- 
tion would be doubtful with regard to the 
possession of the disputed land prior to the 
death of Kisto Bandhu Ghose and he bases 
his case entirely on his argument to the 
effect that the lower Appellate OCourt's- 
interpretation of s.48 O (d), Bengal Tenancy- 
Act, is wrong. 

It .would appear that the plaintiff served! 
the defendants with an ¢jectment notice 
on January 20, 1932. This notice admit- 
tedly expired at the end of the following 
agricultural year, namely, on April 17, 
1933, and the suit, out of which this 
appeal arises was instituted on May 8, 
1933. : l l s is 
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'Fhe Jearned Advocate for the respon-- 


dents -contended faintly that in any event 
the “defendants had not been in possession 


of, the land in suit for a continuous period - 


of 12 years even on the date on which the 
suit was filed, but he based this argument 
on the assumption that the possession of 
the defendants commenced on April 11, 
1923, which is the date of one of the early 
dakhilas filed hy them. It seems to be 
clear, however, that the defendants must 
have been in possession of the disputed 
land as under-raiyats with effect from the 
date of the death of their father on May 2, 
1920.- There is a clear finding to this effect 
in. the judgment of the learned Munsif, 
which. appears to have been based on the 
evidence in the case and this finding was 
not reversed by the learned Subordinate 
Judge, and in fact, it appears to have been 
accepted by him. This being the osse, it 
Would appear that the ejectment notice 
which was served on the defendants was 
served a few months before they had been 
in possession of the disputed land for a 
continuous period of 12 years andin these 
circumstances I think thatthe defendants 
could get the benefit of the Proviso to 
s, 48-0, Bengal Tenancy Act, if they were 
allowed to include the period after the 
service of the ejectment notice underjs. 48-0 
(d) of the Act. This being the case, the 
only point for consideration which arises 
in connection with this appsalis whether 
or not any period covered by the’ notice 
should be included cr excluded from the 
computation as regards the period of con- 
tinuous possession. 


Je seems to be quite clear from the 
language of s. 48-O (d), Bengal Tenancy 
Act, that subject to what is stated in the 
Proviso to the section, an under-ratyat's 
liability to ejectment begin3 as soon as his 
tenancy has been terminated by the eject- 
ment-notice required by the law, thatis as 
soon as the notice expires. Having regard, 
therefore, to what is stated in the Proviso 
to s. 48-0, if the under-ratyat claims that 
he.is not liable to ejectment owing to the 
fact. that he has been in continuous posses- 
sion of the land fora period of 12 years, it 
must be seen whether or not he has held 
possession of such land continuously for 
the 12 years immiediately preceding the 
dute on which his liability toejectment would 
arise, unless the conditions required by the 
Proviso had been fulfilled. In other words, 
tHe date from which his liability or non- 
liability to ejectment must be' calculated’ 
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is the date on which the ejectment notice. 
expires. 

Neither g. 15 (2), Limitation Act, nor any- 
thing contained in s. 185, Bengal Tenancy 
Act, would appear to operate so as to &x- 
clude from the benefit of the Proviso to s. 4u- 
O, Bengal Tenancy Act, any period covered 
by the ejectment notice. These sections 
would only come into operation in calculat- - 
ing the period of limitation within which a 
suit to eject an, under-raiyat should be 
filed, but it seems to be clear that, if the 
under-ratyat's right as regards non- 
liability to ejectment has already ac-- 
crued, the landlord's right to institute 
an ejectment suit against him is effectively 
barred whenever such suit may be in-. 
stituted. 

The learned Advocate for the respondents 
places some reliance upon some observations 
of Mitter, J. in Jiban Krishna v. Abdul 
Kader (1) in support of his contention that 
the right to evict an under-ratyat accrues 
at the time of the service of the ejectment 
notice. In the case above cited, there 
were some differences of opinion beeen 
Mitter, J. and M. 0O.” Ghose, J. with the 
result that a Letters Patent Appeal was filed 
and, with regard to the observations made 
by Mitter, J. on the question of the inter- 
pretation of cl. (6) of the old s. 49, Bengal 
Tenancy Act,the learned Ohief Justice 
pointed out that the new s. 48-0 is expressed 
differently from el. (b) of- the olds. 49. 
With regard to this point, his Lordship 
stated : 

“Section 49 did not prescrible that the notice 
should bea notice for any given period as long’ as: 
lt was a notice to quit, and whether it specified’ 
any period or not, the landlord would be entitled 
at the end of the following agricultural year. to 
eject the tenant, but ın no circumstances, could: 
the tenant be ejected before that time. A-com+ 
plete failure to specify the period within which ` 
the under-raiyat was required to-quit did not 
make the notice bad.. It seems to me that the 
new Act cannot safely be interpreted in the same 
way. 

His Lordship proceeded to point out ; 

“On this point I desire to say that, when that 
question comes up for decision, I am not, as at 
pressat advised, prepared to say that the reasoning. 
of Mr. Justice Mitter in the present case will conclude 
the matter.” 

In my view if it had been the intention- 
of the Legislature to provide thaf an: 
under-ratyat’s liability to ejectment should- 
accrue from the time when the ejectment*. 
notice was served on him or that any. 
period between the date of the servicg of 


(1) 370 W N 689; 143 Ind. Oae. 164; AIR 1933: 
Oal.-435; 60 O 1037; 57. O L J 477; Ind. Rul. (1933y 
Oal, 356 (SB) - | 


t 
= 


1938 


the notice and its expiry should .be ex- 
cluded from the pericd of 12 years’ con- 
tinuous possession required for the purpose 
of conferring upon him the right of non- 
liability to ejectment, this would have 
been specifically stated in the 


statute. This has not been done, so I must 


hold that in the case out of which this 
appeal arises asthe defendants had been 
in continuous possession of their holding 
for more than 12 years on tha date on which 
the ejectment notice expired, they are 
protected by Proviso (t) (2) to s. 48-0, 
Bengal Tenancy Act and are not liable to 
ejectment. | 

In view of the consideration mentioned 
above, this appeal must be allowed. The 
judgment and decree of the lower Appellate 


Court are cet aside and those of the Court. 


of first instance are restored, with costs in 
this Court as well as in the lower Appellate 
Court. Leave to appeal unders. 15, Letters 
Patent, is refused. 


D. Appeal allowed. 
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LAHORE HIGH COURT 
Sscond.Oivil Appeal Ng. 774 of 1936 
December 4, 1936 
SKEMP, J. 
DIAL SINGH—PuaintTigr—A ppRLLANT 


: VETSUS 

SURAIN SINGH—Venpasgz AND ANOTHHR— 
VaNDOR — DEFEN DANTS— RESPONDENTS 

Custom (Punjab)—Alienation— Necesstty—Sale of 


ancestral land tn presence of elder son—Money spent : 


to buy land in Gwalior—Held, it was anact of 
good management and sale was for necessity. 

Where the father sold ancestral land, the ‘sale 
consideration being paid before the Sub-Registrar 
and his elder son was present and attested the deed 


and some money was utilised to buy lend in Gwa-. 


Lor State, in a suit by his minor son for declara- 
tion that the sale was withont necessity : 
Held, that the sale in the presence of his elder 


son was for necessity and was an act of good manage- » 


ment. Jat Singh v. Darbara Singh (1), Mohamad 


Chiragh v. Fatta (2), Nur Din v. Fazal Din (3) and . 


Muhammad Bashir v. Sawal Singh (4), relied on. 


8.0. A. from a decree of the Additional’ 
District Judge, Ferozepore, dated May 7,- 


1936. ` 
Mr. J. L. Kapur, for the Appellant. 


Mr. - Krishan Swarup for Mr. Jhanda - 


Singh, for Respondent No 1. 


Judgment.—The sole point 
second appeal is whether 4 sale of ances- 
tral land was for necessity. It has been 
found ey the Courts below that on April 3, 
1934, Bhagwan Singh.sold ancestral land 


for Rs. 1,500, the.entire consideration being ` 
paid to him before the Sub-Registrar. : 
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Bhagwan Singh’s elder son was present 
before the Sub-Registrar and attested the 


< 


deed. The object of the sale was the . 


States and actually since the sale, Bhagwan 
Singh spent Rs. 160in buying about 100 
bighas of land in Gwalior: The suit was 
brought by Bhagwan Singh's younger son, 
a minor, through his mother, on Febru 
ary 12, 1935. The lower Courts concurrent- 
ly found thatthe sale was for necessity. 
Before the District Judge it was urged 
that the money had not been actually spent 
on the purpose for which it- was raised. 
But the learned District Judge held and 
this is admitted to be correct, that all the 
alienee has todo is to see that the money 
is required for a legitimate purpose. Fur- 


ther, the elienor was not given very much . 


time between the alienation andthe suit 
to carry out that purpose. The sole ques- 
tion, therefore, is whether his sale in order 
to buy land in Gwalior and Bikaner ig 


an act of good management which is- 


regarded as necessity. Ef 
Several rulings were quoted-not all of 
which are relevant. In Jat Singh v. Dar 


bara Singh (I)a Division Bench held that - 


` purchase of land in Bikaner and. Gwalior . 


oe mw g 


“¥sP lbw r ~} +? 


an item of Ra. 1,000:in a sale to enable. ` 


the vendor and his family to - proceed to 


’ Ohina was for necessity. In Mohammad 


Chiragh v. Fatta (2) Bhide, J. held - that 
it wasan act of good management where 


"a resident of the Multan District sold land 


situate in the Ferozepore District which 


had long been under mortgagé and was. , 
in V. Fazal 
“Din (3) a Division Bench in peculiar cir-, í 


dificult to manage. In Nur 


cumstances upheld the sale of ancestral 


land for the purpose ` of investing thé. 


purchase money in mortgagés, They held 


2 


+ 
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that ordinarily this would not be justili- - 


able but in that case again there was a 
change of residence justifying the parti- 


cular sale. A Division Bench in Muhammad ` 


Bashir v. Sawal Singh (4) held that where 
two squares were situate 


rene 


pal 


in the same © 


village, one ancestral and one non-ancestral, ` 


it was not an act of necessity to sell the 
ancestral square to pay off the mortgage 
of the non-ancestral one. 
in this case no sufficient reason has been, 


In my opinion | 


i 


shown for dissenting from thé concurrent _ 
(1) 6 Lah. 137; 89 Ind. Oas. 302; AIR 1935 Lah, : 


(2A IR 1934 Lah. 452; 118 Ind. 
Leh, 694; 36 E L R 525; 6R L 519. 


. Cas, 209; 15 


3) 34 PL R 161; 144 Ind, Oas. 266, AIR 1933 ° 


Lah) 338; Ind. Rul (1933) Lah. 486. 
(4). A I R 1935 Lah. 927; 16} Ind. Oas, 361; 38 P 
LR367;-8RL788, ---- 2. «- - : 


kanan 
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findings of the Oourts below that the sale 
of the land by Bhagwan Singh in the 
presence of his elder son was for necessity. 
I reject this appeal with costs, 

D. - Appeal dismissed. 
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PATNA HIGH COURT 
Oivil Appeal No. 351 of 1936 
October 29, 1937 
WORT AND VARMA, JJ. 
Raja SHYAM SUNDER SINGH— 
J UDGMENT-DEBTOR—APPRLLANT 
VETEUB 
DHIRENDRA NATH OHANDRA AND 
~ OTHERS—DEORBER- HOLDRERS— 
, RESPONDENTS 
Civil Procedure Code (Act V of 1908), s 51—Hze- 
cution, forms of—Rights of decree-holder—Appoint- 
ment of Receiver by consent order as equitable form 
of executton—Decree-holder, if can proceed agatnst 
rty not subject to such order. 
ere is no reason why the decree-holder should 
not take out anyor all the forms of execution 
which the Code of Oivil Procedure entitles him to 
pursue against various items of the judgment- 
debtor's property, treating the appointment of Re 
ceivers where they are appointed by consent order 
ase form of equitable execution, there is no reason 
why the deeree-holders should not proceed against 
the properties which were notthe subject-matter 
ofthe order appointing Receivers, Rameshwar Singh 
Bahadur v. Hitendra Singh (l), Re Bonds; Catal 
& Oounties Bank, Ha parte (2), and Inre Follows 
(3), distingui 
O. App. from an order of the Sub-Judge, 
Dhanbad, dated September 16, 1936, 
Messrs. Janak Kishore and Bindhyeshwari 
Prasad, for the Appellant. 
- Mr. Abani Bhusan Mukharji, for the 
Respondente. 


Wort, J.—This is an appeal from the deci- 
sion of the Subordinate Judge of Dhanbad 
given on September 16, 1936, in an objec- 
tion taken by the judgment-debtor to an 
execution by the respondents. It would 
appear that the respondents whu were the 
decree-holders, obtained their decree for 
something in excess of a lakh of rupees on 
February 29, 1932. There were applications 
for execution and eventually at the instance 
of the judgment-debtor a Receiver of his 
estate was appointed. The question of his 
discharge appears to have come before this 
Oourt cn January 11, 1935, a consent order 
was made. ‘The consent order provided for 
the appointment of two Receivers of the 
estate of the judgment debtor excluding 
seven villages; the order was stated in these 
terms : 

“The order of the Subordinate Judge, dated 
December 5, 1933, is hereby eet aside and Mr. 
, Purendra Narain Roy and Mr. Praboth Kumar 


(2). 
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Chandra, Pleaders, are appointed joint Receivers of 
the estate of the judgment-debtor excepting the 


properties mentioned in Order No, 66, dated January 
22, 1334.” 


The properties mentioned ‘in Order 
No. 66 are the seven villages to which I 
have referred. ‘The execution taken out 
by the decree holders is against those 
seven villages. The learned Judge in the 
Court below, as I have already indicated, 
has dismissed the objection of the judg- 
ment-debtor. Ie is now contended by Mr. 
Janak Kishore that the decree-holders are 
estopped by their consent to the order 
of January 11, 1935, par: of which 1 have 
read. I must say I am unable to follow 
that argument unless it could be’ said 
that the consent order not only excluded 
the seven villages from that part of the 
estate which was to be taken possession 
of by the Receivers, but also excluded 
tham from any future execution. Mr. Janak 
Kishore frankly admits that the consent 
order of January 11, 1985, cannot be con- 
strued in that way, that is to say can- 
not be construed in a manner which would 
exclude the seven villages from exécution. 
When once that admission is made, it 
seems to me that the matter is quite 
clear. There is ño reason why the decree- 
holder should not take out any or allthe 
forms of execution which the (ode of 
Civil Procedure entitles him to pursue 
against varions items of the judgment- 
debtor’s property. In this case, treating 
the appointment of Keceivers as a form of 
equitable execution, there seems to be 
no reason why the decree-holders should not 
proceed against the properties, which were 
not the subject-matter of the order dated 
January 11,1935. The case in Rameshwar 
Singh Bahadur v. Hitendra Singh (1) has 
been relied upon. That wasacase, however, 
in which the application was forthe dis- 
charge of the Receiver to enable the decree- 
holder to proceed in execution, and the only 
point decided in that case was that, by 
consenting to that form of execution, that 
is to say, the appointment of the Receiver, 
the decree-bolder was bound. Reference 
was made during the course of the argu- 
ment in that case to the decision in Re 
Bond: Capital & Counties Bank, Ex parte 
In that case a Receiver had been 
appointed of the judgment debtor's property 
and a bankruptcy notice had been served 
upon him. The contention on behalf of 


g wa 2 Pat. L J 208; 62 Ind.0Oas. 469; A I R1921 
at, , 
To (1911) 3K B 988; 81 LJK B 112; 19 Monson 
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the judgment-debtor was that the appoint- 
ment of the Receiver acted as a stay cf 
execution and therefore, the issue of bank- 
ruptcy notice wasbad. Reference was made 
both in the argument in that case and in 
the judgment to In re Follows (3). The 
contention was that as the writ of fieri 
facias operated ag a stay of execution, 
therefore, likewise the appointment of a Re- 
celver also operated as a stay. Phillimore, 
J. (as he then was) pointed gut that although 
the common law rule with regard to a writ 
of fi. fa. operated as a stay, the property 
of the judgment-debtor was being seized 
and the judgment-debtor was placed in a 
position in which he would be unable to 
find the means to pay his debts. But the 
learned Judge there pointed out that the 


rule was confined to the writ of fi. fa. 
and did not operate in the case of the ap- 
pointment of the Receiver. That indeed is 


a much stronger case than the one which we 
have before us. We are not concerned in 
India with the common law writs of execu 
tion, but we are concerned with the appoint- 
ment of a Receiver which is spokenof as 
equitable execution. 

. We are not called upon in this case to 
decide the perhaps somewhat difficult ques- 
tion whether the decree-holders could exe- 
cute against these very properties with re- 
gard to which the Receivers were appointed. 
We are only concerned with the question 
whether they could execute against those 
properties which are excluded from the ope- 
ration of that consent order, and it seems 
to. me that the obvious answer both in law 
and in fact is that they are so entitled. 
For these reasons it seems to me that the 
decision of the learned Judge in the Oourt 
below dismissing the objection was right 
and this appeal, therefore, fails and must be 
dismissed with costs. 

Varma, J.—I agree, The appeal is direct- 
ed against the order of Subordinate Judge 
of Dhanbad who has disallowed the 
objection of the appellant. The present ap- 
peal has been pressed on the ground that the 
decree-holders should not be allowed to go 
against the consent order which was passed 
_by this Court on January 1], 1935. But 
a reference to the facts of the case will 
make it clear that the decree-holders are 
making no such attempt. By the consent 
order of this Court, two Receivers were 
appointed with regard to certain properties 
and dy that very order seven villages 
were excluded from its operation. The 


(3) (1895).2 Q B 521; 65L JQ B 15,1 a 
LT 232;3 Manson 495. Q B 15, 15 R 681; 73 
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decree-holders are at present trying to exe- 
cute their decree against those seven villages. 
No question of estoppel arises, aud there- 
fore, the order of the learned Subordinate 
Judge isright andI agree that the appeal 
should be dismissed with costs. 

D. Appeal dismissed- 


RANGOON HIGH COURT 
First Civil Appeal No. 16 of 1937 
May 17, 1937 
Bossets, O. J. AND Laon, J. 
V. MUTHUSWAMY NAIDU —APPHULLANT 


versus ` 
O. HURRY KRISHNA PILLAY AND ofages 
— RESPONDENTS 

Civil Procedures Code (Act V of 1908), a. 104, 
O. XLIII, r. 1—Order on application for appoint- 
ment of trustees for Hindu cemetery ta not judgment 
and is not appealable—Appeal—J udgment. 

An order made upon an application for appoint- 
ment of new trustees for the Hindu cemetery is 
plainly an order merely and is not within the defini- 
tion of as Say Such order, therefore, is not ap- 

alable Dayabhai Jiwandas v. Murugappa Chetitar 
1), relied on. 

-"F.O, A. against an order of the 
Court, dated January 18, 1937. 
- Mr. Kale,- for the Appellant. 

Messrs. J. R. Chowdhury acd J. Ghosh, 
for Respondents Nos. 2to 5. 

Roberts, C. J.—In this case Mr. Chow- 
dhury on bshalf of respondent No.2 has 
taken the preliminary point that this is 
an attempt to appeal against a non-appeal- 
able order which is not a judgment at all, 
Mr. Kale for the appellant agrees that if 
the ‘order of the learned J udge, from: which 
he was sought to- appeal, is an order 
merely, then it is non-appealable as he 
cannot bring it within the ambit of s. 104, 
Civil Procsdure Oode, or of O. XLIII, r. L: 
but he contends that the order of the learned 
Judge is a judgment. In order to see 
whether that contention is correct or not, 
it is unnecessary in this High Oourt to 
o further than the decision in Dayabhai 
Siwandas v. Murugappa Chettiar (1) which 
was a decision of a Full Bench of seven 
Judges and which laid down clearly what 
were judgments and what were ordera 
merely. 

In our opinion the order which was 
made upon the application for sappoint- 
ment of new trustees for the Hindu’ ceme- 
tery was plainly an order merely and was 
not within the definition of judgment in 
Having arrived at that conclu- 

(1) 13 R 457; 187 Ind. Cas, 1107; A IR 1985 Rang, 
967; 8R Rang. 185 (F B). E 
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sion, the-only decision which we can reach 
is that the appeal does not lie. It must, 
therefore, be dismissed. There will be 
erate sets of costs, five gold mohurs 
each. 


Leach, J.—I agree. 
5. Appeal dismissed. 


CALCUTTA HIGH COURT 

Criminal Appeals Nos. 236 and 
237 of 1937 
GUBA AND Biswas, JJ. 
HARENDRA KUMAR MANDAL 
AND OTHRRS—APPELLANTS 
veT SUS 

EMPEROR-— Oppcerts Party 

Oriminal Procedure Code (Act F of 1898), sa. 221, 
222— Prosecution can charge abetment generally—Such 
charge, ri suficient notice under 8. 222 (1)—Kvidence 
Act (I of 1872), s. 32 (1),157—Oharge of abetment 
of murder— Statement of deceased made several 
months before murder about proposal of accused to 
murder sought to be proved as corroboration of such 
evidence—Statement held inadmissible under s. 3801) 
—Oriminal trial—Evidence — Corroboration — Oon- 
sptracy to commit murder — Evidence of A that ac- 
cused had approached him to secure men to commit 
murder a week before murder — Corroboration sought 
from evidence of B who stated that onthe morrow of 
murder A gave out to people that accused had ap- 
proached him with euch object — Held this was no 
corroboration of statement of approach of accused— 
“Former statement’, ın 3. 157, meaning of. 

It is open to the prosecution to Bak abebment 
generally, and then, if the evidence did not establish 
abetment other than in one particular form, to rely 
on this partioular form for aconviction, The charge 
would amount to notice to the accused that they had 
to meet a case of abetment inoneor more of the 
different ways indicated in s. 107, Penal Code, 

Accused were charged with abetment of murder. 
Evidence of the conspiracy to commit murder was 
given by a witness A who was a bad character and 
to corroborate his evidence a statement made by the 
deceased several months before the murder as to the 
proposal of the accused to such witness to commit 
murder was sought to be proved, A gave evidence 
that the accused had approached him a week before 
murder to secure men forthe purpose. The corrobora- 
tion of this testimony was sought in the evidence of 
another witness B who deposed that on the morrow 
of the murder A gave out to the people assembled 
near the dead that the accused had approached him 
to secure men for the purpose, 

Held, having regard to the fact that the statement 
was said tohave been made months before the alleged 
murder, it could haidly come within the terms ot sa. 32 
(1), Evidence Act. The evidence of B might be cor- 
roboration of the fact that A had made that state- 
ment in the presence of others on the day following 
the murder, but was certainly not corroboration of 
A's statement that accused had approached him in 
the manner suggested. Imperatriz v. Rudra (1) and 
Autar Singh v. Emperor (2), relied on, 

The words “former statement” in s. 157, Evidence 
a Act, Mean & previous statement of the witness who is 
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to be corroborated made on another occasion, 4. 6, an 
occasion other than that at which the subsequent 
statement requiring corroboration is made. 


Messrs. N. K. Basu (in No. 236) and 
Sudhansu Sekhar Mukherji (in both), for the 
Appellants. 


Mr. Manindra Nath Mukherji, for the 
Crown. 


Biswas, J.— These two appeals have been 
heard together. There are three appellants 
before us, Harendra Kumar Mondal, Amulya 
Bagdi and Ratan Paramanik. Appeal No. 236 
is by Harendra and Appeal No. 237 is by 
the other two. The appellants were charged 
with abetment of murder. The charge 


weas in these terms: 

“That an unknown person or persons on the night 
of June 18, 1936, et Simulia, P. 8. Mongalkote 
committed, the offence of murder of Khudiram, an 
thaw you at Simulia, P. 8. Mongalkote, abetted 
the unknown person or persons in the commission 
of the said offences of murder of Khudiram Mandal 
which was committed in consequence of your sabet- 
ment, and thereby committed an offence punishable 
under ss. 109-302, Indian Penal Code, and within 
the cognizance of the Court of Session.” ° 


They were tried befŝre the Sessions Judge 
of Burdwan, Mr. M. H. B. Lethbridge, 
by a jury, whoe returned a unanimous 
verdict of guilty against all the accused, 
and the learned Judge agreeing with the 
verdict sentenced each of them to trans- 
portation for life. The prosecution case 
briefly is that the deceased was a gomostha 
of the local zamindars, and that for some 
months past, Harendra and Amulya had 
been contriving to get him killed. On the 
night of the alleged murder, these two 
accused with Ratan wereseen together in 
Hairendra’s battakkhana, and overheard to 
say, “The work must be finished to-night”, 
meaning the work of murdejing Khudiram. 
It is said that Khudiram held a saltsh 
that evening at his Kutcherry or batiak- 
khana at which Ratan was present, and 
that after the salish he went home at 
about 11 pr. Įm., for his meals. He ate a 
few pieces of bread in his house, and 
while returning from there to his battak- 
khana to sleep, was murdered on the 
way. The prosecution caunot say who 
committed the murder, but their case is 
that the deceased was escorted by Ratan 
on the way from the bitakkhana to his 
house and back. They have also given 
evidence that Amulya and Ratan were 
seen together on the night of the murder 
near the scene of the crime, hurrying 
from south to north with their clothes 
tucked upin malkochu fashion, and further 
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that Amulya and his son were seen washing 
their clothes in a tank nearby very late 
at night. The dead body was discovered 
in Kashi Nath’s khamar the next morn- 
ing, and was identified to be that of Khudi- 
ram Mandal. 

The appellants have assailed the Judge’s 
charge to the jury on various grounds 
of misdirection. A preliminary point is 
taken that the charge as framed was too 
vague, thereby prejudicing the accused 
The complaint is that the charge did not 
specify the particular species of abet- 
ment of which the appellants were accused. 
Section 107, Indian Penal Code, shows 
that abetment may be by instigation, or 
by engaging in a conspiracy to commit 
the offence abetted, or by intentionally 
aiding a person to commit it. From the 
Judge's summing up, it is clear that the 
prosecution case was one of abetmens’ in 
the second of the three ways mentioned, 
but the appellants argue that this had 
not: been indicated to them at the com- 
mencement of thetrial, and that the sum- 
ming“up cannot, therefore, be regarded as 
having cured the prejudice that had been 
already occasioned. We do think that the 
accused have really mdde out a case of 
prejudice on this head. It was, in our 
opinion, Open to the prosecution to charge 
abetment generally, and then, if the evi- 
dence did not establish abetment other 
than in one particular form, to rely on this 
particular form foraconviction. The charge 
would amount to notice to the accused 
that they had to meet acase of abetment 
in one or more of the different ways 
indicatedins 107. Section 221 (2), Criminal 
Procedure Oode, says that if the law which 
creates the offence gives it any spacific 
name, the offence may be described in the 
charge by that. name only, and s, 222(1) 
requires that the charge shall contain such 
particulars as are reasonably sufficient to 
give the accused notice of the matter with 
which he is charged. It cannot be said 
that the nature of the case here was such 
that the non-particularisation of the spe- 
cies of abetment charged resulted in with- 
holding such reasonably sufficient notice 
as the appellants were entitled to. It 
would no doubt have been better, having 
regard to the evidence which the prosecu- 
tion had at their disposal, to have made 
the charge more specific. 

‘Phe next complaint is that the medical 
evidence in the case was not put fairly or 
properly before the jury, and that in parti- 
cular, this evidence was not placed before 
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them in relation to other evidence, speci- 
ally to that of P. W. No. 1, the deceased's 
widow. and of P. W. No. 5, the local zamin- 
dar. We think there is substance in this 
complaint. Prosecution witness No. 1 said 
that the deceased came bask to the house at 
about 11 P. m. on the night of the murder 
to take his meals, and that he actually took 
One or two pieces of bread and some milk. 
She denied that she had stated before the 
Police that the deceased had taken four 
pieces of bread and some vogetables. Prose- 
cution witness No. 5's evidence is that there 
was a feast athis house on the day of 
occurrence, and that the deceased took a 
meal of chira jack-fruit, mangoes, plan- 
tains and other things at the feast at 2-30 
or 3 p.m. The doctor, 5. P. Roy Chowdhury; 
could not be examined in the Sessions 
Court, but his deposition before the Oom- 
mitting Magistrate was put in, His evi- 
dence is a8 follows: 

“Abdomen:—Stomach healthy, contained about 
13 pound of semi-liquid gruel-like brownish coloured 


food with few particles of undigested jack-fruit 
and few particles of chira.” 


In cross-examination he said this : 

“The food found in the stomach was probably 
taken by the deceased about an hour before his 
death. Ordinary roti takes about threa or four 
hours to be digested by a man of normal health.” 

Now, if the medical evidence is taken 
along with that of P. W. No.1, the murder 
must have taken place at least three or 
four hours after 11 P. m. when the decaased 
is said to have taken his evening meal of 
“one or two pieces of bread.” This would, 
however, be inconsistent with the evidence 
of P. W. No. 4 (Umapada Mondal) who said 
that he saw Ratan and Amulya walking 
with hurried steps with mulkocha on at 
about midnight. If, on the other hand, 
the medical evidence is taken with that of 
P. W. No. 5, the murder must have taken 
place about an hour after the deceased had 
taken his meal of jack-fruit and chira at 
the feast at the house of the witness that 
afternoon. In either case, the medical evi- 
dence would falsify the prosecution story 
as to the time of the occurrence. It doeg 
not appear that the learned Judge put the 
matter in this way before the jury, as 
undoubtedly he should have done, having 
special regard to the fact that the evidence 
on this patt of the case was circumstancial. 
The learned Judge no doubt drew atten- 
tion to the defence argument that the 
medical evidence belied the story that 
Khudiram went home on the day of the 
murder at 11 p. m. for his evening meal, 
but he went on to tellthe jury: — 

“Tf either the prosecution or the defence want to 
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make an argument like that, they should put that 

uestion directly to the doctor In this case they 
ald put the question in this way: If Khudi- 
ram had eaten three or four pieces of bread at 
about 11 o'clock in the night, would you expect 
to find them still undigested in the stomach.” 


This was a clear suggestion tothe jury 
that the defence had not put such a case 
to the doctor, but, as we have shown, this 
is directly negatived by the cross-examina- 
tion of this witness which is on record. We 
are of opinion, that this was a serious mis 
direction in the case. 

The next point relates to the admissibility 
of certain evidence which.was given to 
corroborate the testimony of the witnesses 
who spoke to the alleged conspiracy to 
murder Khudiram. These witnesses were 
Obed Sheikh (P. W. No. 7), Solai Sheikh 
(P. W. No. 8), Gholam Molla (P. W. No. 12) 
and Elahi Sheik (P. W. No. 13), They were 
all bad characters and three of them were 
registered dagis under the Criminal Tribes 
Act. The learned Judge warned the jury 
that these werenot men whose words they 
could trust, but pointed out that in the 
case of two of them, Obed and Solai, there 
was some corroboration. It is the evidence 
of this corroboration that is objected to. 
In the case of Obed, the corroboration is 
said to be that of the zamindar, P. W. No. 5, 
and in the case of Solai, the evidence of 
Bhabani and Bhupati, P. W. Nos. 15 and 
16, among others. 

Obed speaks to an incident which took 
place in Aswin 1342, i. e. several months 
before the murder, when accused Haren 
and Amulya approached him with an offer 
to hire his services for Rs. 200 or Rs. 400 
for killing Khudiram. He reported the 
matter the next morning to Khudiram, who 
brought it to the notice of the zamindar, 
P. W. No. 5. The zamindar then sent for 
the witness as well as for Harendra and 
Amulya. At this meeting Haren and 
Amulya were questioned as to what Obed 
had reported against them to Khudiram. 
The gamindar has given evidence about 
the statement which Khudiram had made 
to him on the subject, and this is said 
to corroborate Obed. The appellants object 
that Khudiram's statement cannot be proved 
in this way as it could not be brought with- 
in e. 32 (1), Evidence Act, and they rely on 
the cases in Imperatrix v. Rudra (1) and 
Autar Singh v. Emperor, 25 Or, L. J. 1140 
(2). It seems to us, having regard to the fact 
that the statement is said to have been made 
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months before the alleged murder, it could 
hardly come within the terms of s. 32 (1). It 
could not be regarded as a statement as 
to the cause of Khudiram’s death, and it 
would be straining the language of this 
sub-section very much, to hold that it came 
within the words, “statement as to any of 
the circumstances of the transaction which 
resulted in his death.” On the evidence of 
Obed as well as ofthe zamindar, it is clear 
that the death of Khudiram was not brought 
about as the result of what had been pro-, 
posed by the accused to Obed and what 
the deceased is said to have reported to the 
zamindar. 

Then, as to the evidence of Solai, who 
speaks to Amulya having sent for him 
about a week before the murder and asked 
him asto whether he could secure men 
to do the killing, andto his having refused 
to de so. The corroboration is sought to be 
found in the evidence of Bhabani and 
Bhupati, among others, who say that on the 
morrow of the murder, Solai gave out to 
the people who were assembled near the 
dead body that he had been approached by 
Amulya a fewdays ago with that object. 
This is really tryjng to secure confirma- 
tion of Solais statement by evidence of 
witnesses who had heard him make that 
statement. [In our opinion, this might be 
corroboration of the fact that Solai had 
made that statement in the presence of 
others on the day following the murder, but 
is certainly not corroboration of Solai’s 
statement that Amulya had approached him 
in the manner suggested. There is no 
evidence that Solai had made any statement 
regarding this matter any whore else at any 
previous time, and so there was no “former 
statement” by him on the subject within 
the meaning of s. 157, Evidence Act, which 
could corroborate his present and subse- 
quent statement. The words “former state- 
ment’ ins. 157, mean a previous statement 
of the witness who is to be corroborated 
made on another oceasion, 7. e. an occasion 
other than that at which the subsequent 
statement requiring corroboration 18 made. 

We think, therefore, that much of the 
evidence which the learned Judge relied 
upon as corroboration of Obed and Solai 
was really not admissible, and there was 
thus a material misdirection in this res- 
pect. There is otber corroboration, however, 
of the evidence of these witnesses,,and 
we cannot say that if the inadmissible evi- 
dence is left out, there wonld be no case 
to go tothe jury. The corroboration of these 
Witnesses may fail as regards particular 
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matters, but if the jury think that their 
evidence is generally corroborated, it would 
be for them to say what value to attach 
to their testimony on the particular points. 
We need not say more, specially as we 
have come to the conclusion that there is 
evidence to go to the jury in the case, and 
must consequently order a re-trial. The 
learned Advocates strongly pressed for an 
acquittal, but we think that would not be 
in the interests of justice. We accordingly 
set aside the convictions “and sentences 
passed on the accused, and direct that they 
be re-tried by the Sessions Judge before 
another jury on the charge of abetment of 
murder, and suggest that at such re-trial 
the charge be made more specific, if the 
prosecution really seek tomake out a case 
under only one af the clauses of s. 107, 
Indian Penal Code. The appellants areon 
bail now and will continue to be on the 
same bail. ii 
Guha, J.—I agree. 


8. Re-irtal ordered. 


saenu n 


RANGOON HIGH COURT 
Second Oivil Appeal No. 357 of 1936 
May 26, 1937 
Sparao, J. 
MA WAING MA GYI—ApPPBLLANT 
VETEUSE 
MA BU GYI AND ANOTHAR — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VI, r.17 
—Sutt for partition if can be turned into one for 
administration by amendment. 

A suit for administration of an estate is a differ- 
ent kind of suit from a suit for partition of a piece 
of land. Different considerations arise in the two 
cases. A saitfor partition, therefore, cannot be 
turned into a suit for administration by amending 
the plaint and tried as such. 


S.C. A. from the decree of the Assistant 
District Court, Sandoway, dated Septem- 
ber 24, 1936. 

Mr. R. M. Sen, for the Appellant. 

Mr. P. K. Basu, for the Respondents. 

Judgment —This is a second appeal in 
a suit which was described inthe plaint 
as a suit for partition of a piece of “paddy 
land which is inheritance’. The plaint 
set forth that there were three heirs and 
also mentioned that there were certain 
debts and wound up by suggesting that 
the piece of paddy land should be divided 
into three parts and that the plaintiff 
should be ordered to pay her share of the 
liabilities, oamely Rs. 12-8-0. The defen- 
dants raised the defence that there were 
certain parts of the estate left by Daw 
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Ohet Sa that had been left out of the 
plaint. It is true that these parts were 
comparatively insignificant but, neverthe- 
less, they do exist and have been admitted 
in the first Appellate Court to exist. The 
trial Oourt dismissed the suit on the 
ground that a suit for partition of part of 
an estate isnot maintainable and referred 
to Ma Mya v. Ma Mya (1). The first Ap- 
pellate Oourt confirmed this decision for 
the same reasons. Mr. Sen for the appel- 
lant in this Court argues that the Court 
should have brought the five baskets of 
paddy and the two earthenware pots into 
hotch-pot and then made a proper divi- 
sion, Alternatively, he suggests that the 
suit should be sent back to be tried as a 
suit for „administration after the plaint has 
been amended. 

Mr, Basu for the respondents points out 
that neither in the Original Court nor in 
the lower Appellate Court was there ever 
any application for permission to amend 
the plaint. This does not even appear in 
the grounds of second appeal. He admits 
that the dismissal of this suit does not 
prevent the sppellant from filing a suit 
for administration and he says that if that 
were what the appellant had done instead 
of appealing and then bringing it up to 
second appeal, his case would have gone 
very much better than it has. It is impos- 
sible to discern in this case anything in 
the decision which is contrary tolaw and 
it is impossible to see that there has been 
any substantial error or defect in the pro- 
cedure provided by this Court. It may be 
that the plaintiff was, by the pressure of 
the facts of this case, forced to include in 
his plaint facts which would be relevant if 
he were filing a suit for administration, 
but the fact remains that he did file a suit 
for partition and the fact also remains 
that asuit for administration of an estate 
is a different kind of suit from a suit for 
partition af apiece of land. Different con- 
siderations arise inthe two cases. I can- 
not see, therefore, that it ia possible that 
the suit should be sent back to be tried 
asa suit for administration after the plaint 
has been amended. I am of opinion also 
that there is no obstacle to the filing of a 
proper suit for administration I am, 
therefore, of opinion that this appeal must 
be dismissed and itis dismissed with costs 
in all Oouris; Advocate’s fee two gold 
mohurs. 

8. Appeal dismissed. 

(1) (1897-1901) 2 UB R 229. 
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PATNA HIGH COURT 
Appeals from Original Order No. 14 and 
Appellate Decree No. 955 of 1936 
October 22, 1937 
Wort AND VARMA, JJ. 

Mir WAJID ALI—Dsgrenpant— 

APPRLLANT 


vergus 
 FAGOO MANDAL AND OTHERS —PLAINTIFFS 


= 


: appeslable. 
, Hussain (4), relied on, Akkas Mia v, Abdul Aziz 


AND OTARRS— DEFEN DANTS— 
RESPONDENTS 

Appeal—Abatement—Setting aside of—-Notics 
served on respondent—Duty of appellant to inquire 
thereafter whether he ie deador alive—Refusal to 
set aside abatement—Appeal, if maintainable. 

No doubt the appellant is required to be diligent 
in prosecuting his appeal, but after he gata the 
notice served upon the respondent he is not required 
to watch the movements of the respondent and as to 
whether he is dead or alive. Mir Nanoo v. Muni 
Lal (1) and Sadhu Saran Pandey v. Nand Kumar 


` Singh (2), relied on 


An order refusing toset aside an abatement is 
Hari Saran Singh v, Mohammad Eradat 


Bepari Au dissented from 

A. from the order of the Sub-Judge, 
Purnea, dated September 20, 1935. 

Messrs. M. N. Pal and K. P. Upadhya, for 


the Appellant. 


Messrs. R. S. Chatterji and R. Misra, for 


, the Respondents. 


‘the order of the 


_ Wajid Ali, the present 


" lower 


Varma, J.—This isan appeal against 


Subordinate Judge of 
Pornea who dismissed the appeal before 
him on the ground that the appeal had 
abated. Itappears that the appeal before 
the Subordinate Judge was filed by Mir 
appellant, and 
Karu Mandal happened to be one of the 
respondents and that he died on January 
4, 1933. But before his death, notice of the 
appeal was servedon him on November 
28, 1932, and he appeared in Oourt cn 
December 16, 1932. The formal information 
of his death was given by his brother on 
July 25, 1933, and on August 1, 1933, a 


petition was filed by the present appel- 


lant for setting aside the abatement. The 
Appellate Court has held that the 
reasons given by the appellant for his 
inability to come before the Court earlier 
are not satisfactory. He has disbelieved 
his evidence and come to the conclusion 
that he must have known the date cf death 
of Karu Mandal much earlier than the 
appellant professes to do. 

The case for the appellant was that he 
was informed that his father-in-law was 
seriously ill and that he went to see him 
at village Sanba in the Sub-Division of 
Beguserai in the District of Monghyr. He 
also says that he usually lives at Sahid- 
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ganj, a place whichisat a distance of 
about four miles from the residence of 
Karu Mandal, the. name of the village 
being Barbari. The learned Judge hag 
disbelieved the evidence of the appellant 
on the ground that from the records of the 
case if appears that he appeared in the 
Purnea Oourt on March 4, 1933, on April 
1, 1933, and on May 8 1933. Even ac- 
cepting that he was at Purnea on the 
dates mentioned by the Court below it is 
not difficult t? imagine that a man could 
come to Purnesa without koowing all that 
was going on in the house of Karu Mandal 
at Barhari. Moreover, when thse opposite 
party came out with a story thatit was 
not only that Karu Mandal was aà very 
big man in the locality but that. the 
appellant was actually invitel to his sradh 
the lower Appellate Court has clearly come 
to the conclusion that this story is rather 
fet-fetched. Moreover, when the Appellant 
hid already succeeded in serving the 
notice of the appeal on Karu’ Mandal 
before his death he had done allthat was 
expected of him to do in connection with 
the appeal. It woufd not be reasonable 
to expect that he would be inquiring about 
the health of various respondents from 
day to day and to find out as to how 
they were getting on. The lower Appellate 
Court has also held that as Kara was 
suffering from pthisis, the appellant ought 
to have known that he was ina weak 
state of health and any day he might pass 
away. But thelearned Judge does nct say 
as to what type of pthisis he was suffer- 
ing from or that his condition was so bad 
that there was imminent danger of Karu 
Mandal passing away. Inthis connection 
I would like torefer to two decisions of 
this Court in which ithas been pointed 
outas to what the responsibilities of an 
appellant areinthe case ofan appeal 
about..finding out the condition of the 
respondent. The first case is Mir Nanoo 
v. Muni Lal, 118 Ind Oas. 326 (1) where 
a Division Bench of this Oourt remark- 
ed 


“The most that can be said on behalf of the 
respondent isthatin the circumstances the appellant 
should have known of the death of the respondent. 
But it has been held on more than one occasion 
that an appellant having served notice on the res- 
pondent isnot bound to inquirefrom day today 
as tothe state of the health of the respondent or 
whether he is dead oralive ` 


There is an earlier decision of thig Court 
in Sadhu Saran Pandey v. Nand Kumar 


(1) 118 Ind. Cas. 326; A IR 1929 Pat. 738, Ind. Rul. 
(1929) Pat. 518. 
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“No doubt the appellant is required to be dili- 
gent in prosecuting hié appeal but after he gets the 
notice served upon the respondent, he is not require 
to watch the movements Of the respondent and as to 
whether he is dead or alive.” - 


In this view of the matter L am of opinion 
that the lower Court has erred in holding 
thatit was proved tbat the appellant 
knew that Karu Mandal was dead 
long before the notice of his death was 
givento the Oourt by, his brother. A 
preliminary objection was taken by Mr. 
R. 8. Chatterji for the respondents to the 
effect that no appeal lay against an order 
refusing to set aside an abatement. He 
refers to O. XLITI, r.1 (k which runs as 
follows: 


. “an order under r. £, of O XXII refusing to set 
‘aside the abatement or dismissal of a suit.” 


Mr. Chatterji emphasizes the word “suit” 
and says that it does not apply to an 
appeal. ln support of tbis conténtion 
he has referred to a decision of the 
Calcutta High Court in Akkas Mia v. 
Abdul Aziz Bepart (3) where their Lord- 
shigs of tre Oalcutta High Court observed : 

“There is nothing m O. XLII, r. 1 (k) which 
enables us toapply the word ‘suit’ toan appeal.” 

But looking at cl. (k) which I have just 
now reproduced, we find a reference to 
O. XXIL, r 9. When we refer toO. XXII, 
we find ‘that r. 11 lays down that : 

“In the application of this order to appeals, so 
far as may be the word ‘plaintiff’ shall “be held 


to include an appellant the word ‘defendant a 
respondent and the word ‘suit’ an appeal.” 


If r. 11 appliestor. 9 I, fail to see how 
we can: read QO, XLII, r. 1 (k) without 
reference tor. 11. Ineed not pursue the 
matter any further for it appears thatin a 
casein this Court Hari Saran Singh v, 
Muhammad Hradat Hussain, 85 Ind. Oas, 
1010 (4) it was held that an appeal lay from 
an order refusing to set aside an abatement, 
No case of this Court has been aited 
before us which has, in any way; differed 
fromthe decision in Hari Saran Singh v. 
Muhammad Aradat Hussain, 85 Ind. Oas. 
1010 (4) on this point. For the reasons that 
I. have given above and the fact that this 
seems to bethe acknowledged opinion in 
this Court, I hold that this objection 
cannot prevail. |, would therefore, allow 
these appeals with costs against respon- 
dents first party. 

Wort, J.—I entirely agree. I should 

(2) 7P L T 746; 94 Ind. Oas. 209; A IR 1926 Pat. 
216; (1926) Pat. 97. mn 

$) 49 OLJ 538; 121 Ind. Oas. 584; AIR 1929 
Oal, 532; 33 O W N’ 881; Ind. Rol. (1930) Oal. 148. 

i B 5-Ind. Oas, 1010; A I `R 1925 Pat. 168; 2 Pat. 
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like to add one word on the question of 
preliminary objection to make my remarks 
with tke judgment just pronounced quite 
definite.- In my opinion when O. XLIII, 
r. 1, ck (lo), Civil Procedure Code is read 
with reference toO. XXII, r. 9, it seams 
tome, with great respect to the decision 
of the learned ‘Judges of the Calcutta 
High Oort in Akkas Mia v. Abdul Aziz 
B:pari (3) quite obvious that the con- 
struction which the Oode itself places on 
O. XXII, r. 9, cannot be disregarded in 
construing O. XLIII, r. 1, cl. (Je) otherwise 
quite an anomalous, and, if [ may say Bo, 
ridiculous position would arise. It is 
admitted, and indeed the Oode provides 
thut there is an appeal from an order 
refusing to set aside an abatement in 
a suite How csn it besaid ona parity 
of reasoning that there is no appeal 
in a similar order in an appeal? Ses 
what wauld ‘happen? If there was no appeal 
from anorder refusing to set aside an 
abatement, nothing more can be done, 
‘andthe Legislature has given a right of 
appealin that particular case. Ifno right 
of appeal exists in an appeal, then’ the 
same result would happen, and no further 
proceeding could be taken in that appeal. 
Imagine what would happen in this case. 
If, as Mr. Chatterji contends, there is no 
:right of appeal because the matter can 
be raised when the appeal comes before 
the Court on merits, the first point he 
would take will be that the appeal has 
abated, andif we hold that the appeal 
has abated, there is nothing to be done. 
That seems to me to be a reason, for if I 
may respectfully say go, disagreeing with 
-the learned Judges the Oalcutta 
High Court in tbe conclusion which they 
have arrived on this point. It seems-to me 
‘consonant.with the view of Kulwant Sahay, d. 


in Hari Saran Singh v. Muhammad Eradat 
Hussain, 85 Ind. Cas. 1010 (4) where it 


appears to have been admitted by the Bar 
that so long as it was - an application 
for refusing to set aside an abatement, an 
appeal would lie. For these reasonę, 
expressed in my own way, I entirel 
agree withthe, jndgmept of my learned 
broter. Iagree also that the appeals 
‘should be allowed with costs with the 
result thatthe abatement will-be set aside 
nd the heirs of respondent No.3 will be 
substituted as parties -to the appeal in 
the Court below. There will be one set of 
costs. The costs will he paid ‘by theres- 
pondents first-party. 


wa 


- Bhall be done. 


NAGPUR HIGH COURT 
Miscellaneous Judicial Case No. 81 of 1935 
November 12, 1936 

Strong, O. J. AND NIYOGI, J. 
Musammat CHAMPI—APPLIOANT 
VE"SUS 
Mrsses. SHAW WALLACE & Co.— 

í RRSPONDAHNT 

Workmen's Compensation Act (IIT of 1923), s. 3 (L)— 
Employer, when absolved from liability—Act for- 
bidden by safety regulation—Fatal accident—Hm- 
ployer, if exempt from Liabtlity—Test in such cases 


ated, 

oi a fatal accident case where the fatality was due 
to an accident occurringin an inclined roadway in 
a cosl mine wherein the deceased was employed as 
signalling trammer, in determining whether the aot 
done srose out of the employment, it is irrelevant to 
consider whether it was or was not forbidden by a 
Regulation which formed no part of the contract of 
employment but was a safety measure provided by 
Government to secure the well-being of the employed. 
To regard breach (i. e., wilful disobedience) of such 
-a rule as itself sufficient to take the act, and the con- 
sequential accident, out of the employment would be 
to make the limitation “not resulting in death" con- 
tained in s. 3 (I) proviso (b) of the Workmen's 
Oom pensation Act meaningless, for if the dis- 
obedience takes the workman outside the employ- 
ment it would follow that the accident did not arise 
out of the employment. If it did not arise out of the 
employment, it isnot a personal injury within s. 3 (1) 
aa the employer is not liable whether the accident 
be non-fatal or fatal. 


In considering breaches of rules the distinction is 
of importance between rules which define what work 
shall be done and rules which define how the work 
The former, if employers’ rules, would 
normally be regarded as delimiting the sphere of 
employment ; the latter as not relating to the sphere 
of employment bat the mode of working. The latter 
might let in a defence based on disobedience: the 
former oan found the argument that the act was out- 
gide the employment. Plumb v. Carden Flour Mills 
Co (2), referred to. | l 

Whether in any given case an accident arises on 
the one hand out of the injured person's employ- 
ment, although he has conducted himself in it care- 
lessly or improperly, or on the other hand, aries 
not out of his employment but out of the fact that he 
has}gone outside the pe of it, or has added to it 
soñe extraneous peril of his own making, or has 
‘temporarily suspended it while he pursues some ex- 
cursus of his own, or has qaitted it altogether, are 
all questions which often as they arise, are suscepti- 
‘ble of different answers by different minds and are 
always questions of some nicety. One test applicable 
is, was ib part of the injured person's oap ment to 
hazard, to suffer, or to do that which caused his injury? 


“Tf yes, the accident arose out of his employment, If 


„ine 


nay, it did not, because what was not part of the em- 
ployment to hazard, to suffer, or to do cannot well be 


-tho cause ofan accident arising out of the employment, 
“The test may be applied in a case where the fatality 


was due to an ucoident occarring in an inclined 
roadway in acoalmine wherein the deceased wag 
employed as signalling trammer, andthe deceased's 
«duty would not end unless the tubs were pulled up the 
e and had reached the surface, bearing in mind 
that the act isnot excluded from the employment 
merely because of a safety regulation and bearing 
also jn mind the fact that a practice will include acts 
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which would otherwise be exaluded, Stephen v. 
Cooper (1) and Lancashire and Yorkshire Ry. v. 
Highley (4), relied on. [p. 44, col. L] 

Ref. made by the (Commissioner for 
Workmen's Compensation, Chhindwara, in 
Oase No. 3 of 1935. 

Order.—This reference by the Gom- 
missioner for Workmen’s Oompensation 
under s. 27 of the Workmen's Compensa- 
tion Art, comes to us in an unfortuate form. 
It is not clear what question of law the 
learned Commissioner desires to have 
answered. The matter apon which he feels 
a doubt appears to be whether on the facts 
of this case the accident arose out of the 
employment or whether it arose from an 
added risk and accordingly outside the 
sphere of his employment. A reference is 
made to Stephen v. Cooper (1) from which it 
will be seen that this question was treated 
as essentially a question of fact, and one 
member of the House of Lords intimated 
that he would have found difficulty but he 
could not say that the learned Sheriff sub- 
st tute had misdirected himself on the law. 
What would, therefore. appear to be sought 
are the principles whjch should be Borne 
in mind in considering whether the accident 
arose out of the employment, 

Again we find odrselves somewhat handi-= 
capped as the learned # Commissioner 
observes the point is new in India and is 
of importance.’ We have, however, not had 
the advantage of any argument by Oounsel 
on either side. 

However, there is a point of law, the 
learned Qommissioner is entitled to refer it, 
and being referred, it i3 necessary to deal 
with it. 

The relevant facts found may be shortly 
stated. This is a fatal accident case. The 
fatality was due to an accident occurring 
inan inclined roadway in a coal mine 
wherein the deceased was employed as 
signalling trammer. It took place at 
7-30 p,m. Ths deceased's duty ended at 
8p.m.though it would appear, as found 
by the learned Commissioner, that his duty 
would not end even then unless the tubs 
were pulled up the incline aud had reached 
the surface. We now quote from the re- 


ference: 

“Tf the manager liked he could permit signalling 
trammers to rideon tubs while they were being 
hauled up, in order that traffic might not be dis- 
organised by any derailment in the middle of the 
haulage, provided the gradient is easy. No man 
had been authorised under the- r. 95 of the Mining 
Regulations to ride on tubs. There had geen 


(1) (1929) A O 570; 98 L J PO 97; 1989) WOI 
Rep. 233; (1929)8 O (H 1) 85; (1989) Sc, LT 300; 141 
L T 800; 73 8 J 268; 45T LR 413. 
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several breaches of that rule and also accidents, 
but prior to the accident in question the only 
penalty imposed for breach of the rule was a fine 
ranging from 8 annas to Rs. 2-8-0 according to the 
paying capacity of the offending workman; none 
had been prosecuted " 

Rule 95 of the Indian Ooal Mines Regu- 
lations, 1925, provides as follows: 

“No person shall ride on any tub, truck or wagon 
either under ground orabove ground except with 
the written permission of the manager.” 

Section 3 of the Workmen's Compensation 
Act, absolves the employér from liability 
even in cases of accident arising out of and 
in the course of the employment in certain 
cases. One class of excluded case is “when 
the accident is directly altributable to” “the 
wilful disobedience of the workman to an 
order expressly given, or, to 2 rule express- 
ly framed for the purpose of securing the 
saftey of workmen”. 

This exemption from liability is, however, 
in turn the subject of an exception. Wfiful 
disobedience to a safety regulation, etc, 
does not exempt the employer from liabili- 
ty in the case of a fatal accident. 

Weare accordingly of the opinion that 
the fact that the af done, getting on a 
tub, does not take the act outside the em- 
ployment merely because it was a prohibited 
act. 

We are, asa consequence, of the opinion 
that in determining whether the act done 
arose outof the employment, it is irrele- 
vant to consider whether it was or was not 
forbidden by a Regulation which formed 
no part of the contract of employment but 
“was a safety measure provided by Govern- 
ment to secure the well-being of the em- 
ployed. To regard breach (i. e. wilful 
disobedience) of such a rule as itself suffi- 
cient to take the act, and the cunsequential 
accident, out of the employment would be 
to make the limitation “not resulting in 
death” contained in s.3(1) proviso (b) 
meaningless. for if the disobedience takes 
the workman outside the emplyment, it 
would follow that the accident did not arise 
out of the employment. If it did not arise 
out of the employment, it is not a personal 
injury withins. 3 (1) and the employer 
is not liable whether the accident be 
non-fatal or fatal. As is observed by the 
learned author of Willis’s Workmen’s Oom- 
pansation, 29th edition, page 58. 

“So long as itis found that the workman is per- 
forming his legitimate work, the manner in which 
he performs it is immaterial, except for the pur- 
pose ®f discussing the defence of serious and wilful 
misconduct.” 


It is observed that s. 1 of the (English) 
Workmen's Compensation Act, 1925, is 


recognized practice. 
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somewhat differently drafted from s.3 of 
the (Indian) Workmen’s Oompensation Act. 
In England the employer is nt liable if 
the workman is shown to be guilty of 
serious and wilful misconduct unless it. 
is shown that the injury results in death or 
serious snd permanent disablement. 
Again by s.1 (2) it is expressly provided 
that in the case of a workman who is fatally 
injured or who suffers serious and permanent 
disablement by an accident, such accident 
shall be deemed to arise out of and in the. 
course of the employment notwithstanding 
that he was necting: , 
“(1) in contravention ‘of any statutory or other 
regulation applicable to his employment; or ay. 
(2) in contravention of any orders given by or 
on behalf of his employer; or | 
(3) without instructions " 
if the act which resulted in the accident 
was done by the workman for the’ pur- 
poses and in connection with his employer's 
trade or business. In consequences of the 
important differences between the two Acts 
on this particular point we feel that 
English decisions have to be used with 
caution. : . 
In considering breaches of rules the 
distinction is of importance between rules 
which define what work shall be done and 
rules which define how the work shall be 
done. The former, if employers’ rules, 
would normally be regarded as delimiting 
the sphere of employment: the latter as 
not relating to the sphere of employment 
but the mode of working. The latter 
might let in a defence based on disobe- 
dience: the former cin found the argument 
that the act was outside the employment, 
ay Plumb v, Corden Flour Mills Co. Ltd. 
Even if the rule restricts the employment 
by forbidding the doing of certain acts 
at all, there is a long chain. of cases, of 
which Richardson y. Denton Colliery (3) 
ig the nearest on the facts to this case, 
where defendants have succeeded by show- 
ing that the act, though in violation of 
express rules, was in accordance with a 
This has been so held 
Where the act has been expressly pro- 
hibi:ed by the employer (aud thereby at 
least prima facie excluded from the duties 
the-workman was employed to do). The 
effect of a statutory rule is, of course, on 
such a question of the ambit of employment 
very such weaker. 


(2) (1914) AO 63; 83 L J KB197; 191M) WO & 
I Rep, 48; 109 L T 759; 58 SJ 184; 30 TLR 
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. This is a case whieh depends not on 
breach of a safety regulation but upon 
the question whether the deceased at the 
time of the accident was acting within his 
employment. As Lord Sumner observed 
in Lancashire and Yorkshire Ry. v. Highley 


3 

“Whether in any given casa an accident arises 
on the one hand out of the injured person's employ- 
ment, although be has conducted himself in it care- 
lessly or improperly, or on the other hand, arises 
not out of his employment but out of the fact that 
he has gone outside the scope of it, or has added 
to it some extraneous peril of his own making or 
has temporarily suspended it while he pursues some 
excursus of his own, or has quitted it altogether, 
are all questions which, often as they arise, are 
susceptible of different answers by different minds 
and are always questions of some nicety ...I doubt 
if any unjvereal test can be laid down in the 
last analysis each cage is decided on its own facts. 
There is, however, in my opinion, one test which 
is, always at any rate, applicable...... It is this; 
Was it part of the injured person's employment to 
hazard, to suffer, or to do that which caused his 
injury ? If yes, the accident arose ontlof his em- 
ployment. If any, it did not, because what was 
not part of the employment to bazard, to suffer, 
or to du cannot well be the cause of an accident aris- 
ing out of the employment.” 

That test was applied by Lord War- 
rington in Stephen v Cooper (1), acase which 
Ka A marks the high water mark of the 
“added peril” group of cases. 

That test might usefully we consider be 
applied here bearing in mind that the act 
is not excluded from the employment 
merely because of a safety regnlation and 
bearing also in mind the fact that a prac- 
tice will include acts which would other- 
wise be excluded. 

If the man’s duty requires him to follow 
the tubs and be with them his duty 
caused him to be with the tubs, how he 
should be with the tubs, whether on or by 
their side, behind or in front may be con- 
sidered to belong to mode rather than 
scope or vice versa according to this mind 
or that, these circumstances or those. It 
would, we feel, be improper for us to 
usurp the functions of the Commissioner 
as regards finding facts for this is a case 
which might come up in appeal. 

' We accordingly send back the case with 
the above directions for dispogal. 


N. Case remanded. 
(4) (L917) A O 353; 86 L J K B71: Q91ID WOe 
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MADRAS HIGH COURT 
Special Bench 
November 30, 1937 
Lusog, O. J., VaRADAGHARIAR AND 
Panprana Row, JJ. 

In the matter of L, a PLEADER, RAJAM. 
M. NARAYANAMURTI—ComPLaInaNnt 
Legal Practitioners Act (XVIII of 1879), e. 13—~ 

Misconduct—Decree for accounts obtained by ann 
against mother—Decree obtained by mother against 
son for maintenance—Pleader L acting for mother 
in her suit—L thes acting for son in execution of 
his decres against mother—L held not guilty of 
professtonal misconduct—Purchase of decree from 
client in contravention of r. 16 framed by Madras 
High Court and executing tt for larger amount than 
due amounts to grave misconduct. 

A son sued his mother for an account of the 
management of his estate during his minority, and 
obtained a money decree against her. The mother 
subsequently sued the son for the recovery of main- 
tenanes due to her and for future maintenance The 
suit was decreed. A Pleader L acted for the mother 
in the suit against the son and was in fact her 
legaf adviser; he subsequently agreed to act for the 
gon, and filed an application in execution proceed- 
ings arising out of the decres obtained bythe son 
against the mother. The question having arose as 
to whether this amounted to professional miscon- 


uct : e 

Held, that L was not @uilty of professional mis- 
conduct in filing the petition in execution of the 
son's decrees The son's suit had nothing to do with 
the mother's suit. I would have shown a spirit 
more in keaping with the traditions of the profes- 
sion if L had not acted for the son, but there was 
nothing professionally wrong in so doing. 

If a Pleader purchases a decree from his client in 
contravention of r. 16 of the rules framed by the 
Madras High Oourt under the Legal Practitioners 
Act, he commits professional misconduct and the 
offence grows more in seriousness when he dis- 
honestly suppresses the payments made in reduction 
of the decrees and practises frauds on the Oourt and 
then executes the decree fraudulently for the larger 
amount than is actually dus. 


The Advocate-General, for the Orown. 

Mr. B. Jagannadha Doss, for the Pleader. 

Mr. Kasturi Seshagiri Rao, for the Com- 
plainant. 


Leach, C. J.—We are called upon to 
consider the report of the District Judge 
of Vizagapatam on charges of profes- 
sional misconduct made against Mr. L, 
a Pleader practising in the District 
Munsif’s Court at Rajam. The peti- 
tioner is the son of one Mantripragada 
Kondamma, and in O. 8. No. 657 of 1919 
of the Conrt of the District Munsif of 
Rajam he sued his mother for an account 
of the management of his estate during 
his minority, and on December 15, 1920, 
obtained a money decree against her. In 
O. 8. No. 834 of 1924 of the same Court 
the mother sued the son for the recovery 
of maintenance due to her and for future 
maintenance. The suit was decreed, but 
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the petitioner appealed first to the Dis- 
trict Court and then to the High Oourt. 
The appeals were dismissed. Kondamma 
had sued in forma pauperies and in dismis- 
sing the second appeal, this Court directed 
that half the court-fee should be paid by 
her and half by her son. 

The petitioner paid his half of the 
court-fee, but his mother failed to pay her 
half and Government attached the decree 
which she had obtained against her son. 
The respondent acted for the mother in 
the suit against the son and was in fact 


her legal adviser during the years 1924-25.. 


In 1925 he agreed to act for the son, and 
on December 14, 1932, he filed an appli- 
cation in execution proceedings arising out 
of the decree obtained by the son against 
the motherin O. S. No. 657 of 1919. This 
application was filed the day before the 
12 years’ period of limitation expired. 
The fact that the respondent was acting 
for the son against the mother did not 
prevent him from acting for the mother 
against the son in matters connected with 
her suit for maintenance. On January 18, 
1935, he filed in O.°S. No. 834 of 1924 
a memorandum which purported to show 
what payments had beene made by the son 
towards the decree obtained by the mother. 
The payments mentioned in the memoran- 
dum were Rs. 3755-0 on June 28, 1228, 
Rs. 83-12-0 on March 20, 1928, Rs. 469-13-6 
on December 21, 1932, and Rs. 94-1-2 
on November 1, 1933. The memorandum 
concluded with a statement to the effect 
that after giving credit for these pay- 
ments. the amount due to the decree- 
holder, that is to the mother was Rs. 282-9-8 
This was not correct because the figure 
Rs. 469-13-6 against the date Decem- 
ber 21, 1932, should have been Rs. 639 2-2. 
In other words there was an under- 
statement of the position by Rs. 163-4-8. 
There was not due by the son the sum 


of Rs. 282-9-8 but only the sum of 
Rs. 113-5 0. 
On July 21, 1935, the respondent 


bought the mother’s decree against her 
son. The deed of transfer is Ex. 13. It 
stated thet there was due Rs. 376-10-0 
by the son to the mother under her decree 
and the decree was transferred to the res- 
pondent for this amount. Having got the 
mother’s decree transferred to him, the 
respondent then proceeded to execute it 
against the son. He attached a house 
belonging to the son and bought the prop- 
erty in at the Gourt auction. The sale, 
however, was set aside on the son paying 
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into the Court the amount due under the 
decree. In the execution proceedings, the 
respondenti did not make the adjustment in 
respect of the Rs. 1869-4-8 bat treated it as 
being owing by the petitioner which of 
course was not the case. 

As a resull of these execution proceed- 
ings, the petitioner preferred the complaint 
in respect of which the charge was framed 
by the District Munsif of Rajam. There 
were two charges which may. be sum- 
marized as follows: (1) The respondent 
had been guilty of professional miscon- 
duct in acting for the petitioner when he 
had acted for the petitioners mother 
against the petitioner. (?) He had with 
dishonest intent obtained an assignment 
of the mother’s decree and in executing 
it had suppressed payments made in 
reduction, thereby committing a breach of 
trast against the petitioner and a fraud on 
the Oourt. The District Munsif held that 
the charges had not been proved and con- 
sequently found for the respondent. The 
record and the report of the District Mun- 
sif were then submitted to the District 
Judge who made his own report thereon. 
The District Judge considered. that the res- 
pondent had been guilty of unprofessiona 
conduct in acting for the son in the cir- 
cumstances of the case and that he also 
had been guilty of unprofessional conduct 
in purchasing the mother's decree and exe“ 
cuting it for a sum in excess of what was 
due. These are the findings which, we 
have to consider. 

We consider that the respondent was 
not guilty of professional misconduct in 
filing the petition in execution of the peti- 
tioner’s decree. The petitioner's suit had 
nothing to do with the mother’s suit. It 
would have shown a spirit more in keeping 
with the traditions of the profession if the 
respondent had not acted for the petitioner, 
but we cannot say that there was any- 
thing professionally wrong in so doing. 
There was no necessity for him to obtain 
the consent of the petitioner's mother, and 
there wes no likelihood of having to make 
use of anything obtained by him when 
acting for the mother. 

The second charge, however, stands on an 
entirely different footing. Rule 16 of the 
Rules of this Oourt framed under the Legal 
Practitioners Act, 1879, states that practi- 
tioners of Courts subordinate to the High 
Court are strictly prohibited from pur 
chasing from their clients or from any other 
person, apy interest in any decree passed 
by the Oourt in which they practise. The. 
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rules were published on December 10, 
1934, but as long ago asJune 9, 1870, the 
High Oourt had issued a circular to the 
same effect. Section 136, Transfer of Prop- 
erty Act, prohibits legal practitione:s from 
purchasing or trafficking in any actionable 
claim and states that no Court of Justice 
shall enforce at the instance of the legal 
practitioner any such actionable claim. A 
decree does not come within the category of 
actionable claims, but the principle involv- 
ed isthe same. The respondent therefore 
knew or must be deemed to have known 
that he was acting contrary to the directions 
ofthis Court when he purchased the mother’s 
decree against her son. The learned Dis- 
trict Judge expresses the opinion that a 
Vakil with sound professional ideas would 
have revolted instinctively at the idea of 
taking such a transfer, and I am in agree- 
ment with this statement. Not cnly did 
the respondent purchase this decree from 
Kondamma, but he executed it knowing 
that there was a mistake in the suit regis- 
ter, and that he was not entitled to the 
sum of Rs. 376-100 but that sum less 
Rs. 169-4-8. That he knew the true posi- 
tion is shown by Ex. B, a letter written cn 
October 11, 1933, at the instance of the 
respondent to the petitioner. In this letter 
he specifically refers to the sum of 
Rs. 638-2 2. which was the amount which 
should have been recorded on Janu- 
ary, 18, 1935, instead of the sum of 
Rs. 469-13-6. In this letter it is stated that 
“If you psy the said amount (Rs. 123-9-9) 
accordingly, your decree in full, as well as 
Rs. 762-11-11 due by you to her up-to-date, 
will be satisfied”. This shows that he 
‘knew the exact position on October 11, 
1933, andthat the petitioner had only to 
pay Rs. 1239-9 to clear off his liability 
under the mother’s decree at that date. 
That sum of Rs. 123-8-9 was admittedly 
paid on October 30, 1933. 

| The respondent has denied the genuine- 
ness of Ex. B, and it has been suggested in 
the course of the argument that it was 
forged for the purposes of these proceed- 
ings. The respondent denied all know- 
ledge of the documents, but he culled his 
clerk who said that it was in the hand- 
writing of his (the clerk's) son-in-law. The 
son-in-law was then called and he admit- 
ted having written the letter and said that 
he did so at the instructions of the peti- 
tioner. If the petitioner were wishing to 
forge a letter for the purposes of there pro- 
ceedings (which would in itself be an ex- 
traodinary thing to do), I do not consider 
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that he would cause a letter of the nature 
of Ex. B to be fabricated; moreover, Ex. B 
Sets cut in great detail information whicb 
Could only have been in the possession of 
the respondent or of his clerk. The letter 
18 a very lengthy one and was written for 
the purpose of obtaining payment of fees 
due by the petitioner to the respondent. 
It was referred to in the complaint itself 
and I consider that the suggestion that the 
petitioner induced the son-in-law of the 
respondent's clérk to fabricate it is too 
grotesque for serious consideration. We 
have no hesitation in regarding Ex. Basa 
Senuine document, which means that the 
respondent instituted execution proceedings 
against his own client with full knowledge 
of the real position and obtained from him 
a larger sum than was in fact due by him. 
This in itself amounts to unprofessional 
conduct. But when it is coupled with the 
fact’ that he was executing the decree 
which he himself had bought in direct 
contravention of the rules framed by this 
Court under the Legal Practitioners Act, 
the offence grows in seriousness The res- 
pondent is guilty of grave professional 
misconduct, and we are unable to accept 
the recommendatien of the District Judge 
that he should be suspended merely for a 
period of one month and twenty-two days, 
the period during which he was actually 
prevented from practising by the adminis- 
trative orders of this Court. We consider 
that the offence is one which should be 
punished by suspension from practice for a 
much longer period than this and we direct 
that the respondent be suspended from 
practice from now until the end of the 
next summer vacation of the District 
Munsif'’s Court of Rajam. 

We also direct that the respondent 
should pay to the petitioner the sum of 
Rs. 180, representing the amount of 
Rs. 164-4-8 which he recovered from the 
Petitioner in excess of the true amount 
and interest thereon. ‘The respondent's 
sanad will not,in any event, be issued to 
him until he has paid this amount. 

N. B. Order accordingly. 
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PRIVY COUNCIL 
Appeal from the Court of Appeal for 
New Zealand 
February 14, 1938 
Lorp Weient, Lcrp ROMER, 
Siz LanogLot SANDRESON, SIR SIDNEY 
RoWLATT AND SIR GRoRGB RANKIN. 
CHARLES FRANOIS MARTIN 
DE BUEGER—APP ALLANT 
versus 
J. BALLANTYNE & COMPANY, LTp. 
— RESPONDENTS 


Oontract— Construction—Agreement made in Eng- 
land—Party to be employed 1n New Zealand and to 
be paid in New Zealand—Payment to be made in 
pound sterling—Party held entitled to payment 
according to English pound. 4 

Where under an agreement which was entered into 
in London, between C and A, the latter was to 
poe to New Zealand, there to be employed by 

former as a tailor cutter for a period of threes 
ears from his arrival at a remuneration of seven 
undred pounds sterling a year: 

Held, that ıf the word ™‘starling” had not been in- 
serted, the salary would have been payable in New 
4ealand currency, that being the place of payment. 
The word “sterling” is an express term intended to 
exclude and infact excluding, the prima facte rule 
according to which New Zealand pounds would be 
meant, as being the currency of the place of pay- 
ment. It was impossible to regard the word as in- 
dicating simply legal tender atthe place of payment, 
i e, New Zealand. The agreement was clearly on 
tts face a formal and studied document, A was, 
therefore, entitled to be paid the agreed salary in 
such amounts of New Zealand currency as would 
be the equivalent of sterling according to the rate of 
exchange current at the time of each payment Adelatde 
Electric Supply Co., Ltd. v. Prudential Assurance Oo., 
Lid. (1), explained, Payne v. Deputy Federal Commis- 
stoner of Taxation Si Auckland Corporation v. 
Alliance Assurance Go. (3) and Westralian Farmers, 
Ltd. v. King Line, Lid. (4), referred to, 

Quaere.— Whether the constraction of the agreement 
would have been the same if it had bean made and 
entered into in New Zealand. 


Messrs. J. D. Casswell and A. Lloyd, 
for the Appellant. 


Messrs. Alexander Ross and Paul Tyrie, 
for the Respondent. 


Lord Wright.—This appeal raises a short 
but interesting question of the construc- 
tion of an agreement about which the deci- 
sions in theCourts of New Zealand have ex- 
hibited differences of opinion. The agree- 
mert was made in London on August 2, 
1932, between the respondents, described 
as “a company incorporated in New 
Zealand, whose London office is at 117, 
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Wool Exchange, Basinghall Street, in the 
Oity of London”, and the appellant, des~ 
cribed as “Charles Francis Martin de 
Bueger, of 139, Albany Street, Regents 
Park, in the County of London”. Under 
the agreement the appellant was to prcceed 
to New Zealand, there to be employed by 
the respondents as a tailor cutter for a 
period of three years from his arrival at a 
remuneration of seven ‘hundred pounds 
sterling a year. The sole question is 
whetherthe appellant is entitled under 
that agreement to be paid according to the 
English or the New Zealand value of the 
pound. Atthedate of the agreement the 
latter was at about 10 per cent. discount 
as compared with the former, later during 
the period of the service the discrepancy 
rose to 24 or 25 percent. A special case 
was submitted tothe Court. It states that 
the appellant had always consistently claim- 
ed to be paid the agreed salary, “in such 
sums of New Zealand currency as should 
be the equivalent at the time of each pay- 
ment of the same amount in sterling" 
and that the respondents had refused to pay 
the £700 ctherwise than in New Zealand 
currency. The case stated three questicns 
for the opinion of the Court, of which the 
answer to the first is decisive of the dis- 
pute. Itis (1) “Was tke plaintiff-(appel- 
lant) entitled to be paid the agreed salary 
in such amounts of New Zealand, currency 
as would be the equivalent of sterling 
according to the rate of exchange current 
at the time of each payment ?” No point ia 
raised on the phrasing of this question 
which might seem to suggest the answer. 
Question No. 2is whether, if the appellant is 
right in his claim, the deficiency on each 
periodical payment carries interest? 
This is not now disputed. Question No. 3 
is whetker the payments actually made ih 
New Zealand currency of £700 were a full 
discharge of the agreed salary? The 
answer to that question obviously must 
follow the answer which is given to the first 
question. . bi 
Northeroft, J, in the Supreme Court 
decided in favour of the appellant. He 
held in effect that the question was purely 
one of construction: of this particular 
contract. The use of the word “sterling” 
could not, in his opinion, be regarded as a 
mere habit of speech not meaning anything 
more than legal tender. In this contract 
he thought the word must be construed. 
as signifying English currency in contrast 
with -currency of other countries, and in 
particular with that of Australia or New 
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Zealand. He referred to recent cases in 
which this contrast between sterling and 
other currency was plainly recognised. 

In the Court of Appeal that decision was 
reversed by a majority. Reed, A. O. J., 
who dissented, held thatinthe absence of 
the word “sterling” thesalary would have 
been payable in New Zealand currency 
because it was the currency of the place of 
performance. But the use cf the word 
“sterling”, which was not common form 
in- a contract of service, in a commercial 
contract drawn and executed in London, 
must, in his opinion, be taken to express 
‘the intentions of the parties as to the 
currency in which the remuneration should 
be paid.” He held that “sterling” here 
meant British currency and was in constant 
use in that sense. ; 

Ostler, J., as also Kennedy, J., with 
whose judgment Blair, J., agreed, took the 
opposite view Ostler, J., held that as in 
August, 1932, the New Zealand pound 
was cnly at a discount of 10 percent. and 
was not depreciatedto 25 percent. until 
January 1933, the appellant wes not likely 
to have'exchange questions in his mind, 
and if he had, should have insisted on 
less ambiguous language than the word 
“sterling, which he said was used both in 
England and New Zesland as meaning 
the currency which has now taken the 

lace of gold as legal tender. He would 
rave come toa different conclusion if the 
New Zealand pound had been a different 
unit éf account when the contract was 
made; but held that it followed from 
Adelaide Electric Supply Co., Ltd. v. Pru- 
dential Assurance Co., Ltd. (1) that the 
English and New Zealand pound were the 
same and hence that payment in New 
Zealand currency was a sufficient perform- 
ance, since in New Zealand the word 
“sterling” atleast until the Reserve Bank 
of New Zesland Act, in 1933, meant 
nothing more than paper money which had 
kakên, the place since August 1914, of the 
govereign as legal tender. Kennedy, J; 
also émphasises as the ground of his 
decision that “thé English pound or the 
pound sterling, as the unit of account, is not 
only idéntical with the English pound 


: 


uséd in England for so many years, but 
it is also one and tke same as the New 
Zealand pound.” “The pound in New 
Zealand is,” he held, “the same unit of 
account a8 ihe pound in England, not 
merely a unit of account with the same 

. 123; 103 LJ Oh. 85;150L T 281; 
9 Your ove. 119; 778 J 913; 50T L R147. 
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name"; hence he concludes ‘the obligation 
to be discharged by payment in New 
Zesland is expressed in a money of account 
common to New Zealand andto England 
and will be discharged by tender of that 
which is legal tender at the place of per- 
formance.” Thus, in his judgment, the 
word “sterling” adde nothing. It merely, 
he adds, “emphasises what is already clear; 
that the money of account is English.” 
He seems to use, interchangeably unit of 
account and money of account ihough the 
former should refer toa denomination and 
the latter to a currency. 

Their Lordships, with the greatest res- 
rect, find themselves unable to agree with 
the majority of the Oourt of Appeal. It isim- 
portant to realise but the Adelaide case (1) . 
(supra) actually decided. The decision was 
that a sum in “pounds” payable under a con- 
tracte made in England but parable in 
Australia was payable notin sterling but 
in Australian currency. The difference in 
money value was very substantial, so that 
to a practical mind it would seem wrong to. 
say that the English pound and the Aus- 
tralian pound were the same. They were 
only identical in name, and as a matter of: 
words, though up to 1914 they had been 
the same both in name and in fact, both- 
being linked to gold, and based ón the’ 
ssme gold coin, the sovereign. This identity: 
in words, ccmbined with practical difference 
in value was expressed by Lord Warrington- 
of Clyffe in the Adelaide case (1) (supra) af 
p. 198", where he said :— 

“I have come to the conclusion that merely as- 
a unit of account, the pound symbolised by the £, 
is one and the same in both countries, and that 
the difference in the currencies merely concerns. - 


the means whereby an obligation to pay so many 
of such units is to be discharged.” 


Jt was just this difference in the “means”. 
of discharging the obligation, that is, the 
actual currency, which was the essence of’ 
the case. = : 

This practical difference was again 
emphasised in Payne v. Deputy Federal. 
Commissioner of Taxation (2), where an 
Australian taxpayer was objecting to 
convert income received in English sterling: 
and left in England into Australian cur- 
rency when making his tax returos. The 
figure of income, if so converted, was sub- 
stantially higher than it would have been’ 
if he could have brought in his sterling 
income at its face amount. It was held. - 
that he was bound to convert the Engish 


(2) (1936) A O 497; 105 L JP 098; 155 LT 309: 
80'S J 508; 52T L R 627. , 
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pounds into Australian pounds. The name 
of the measure of the obligation might be 
identical, but the measure of the value 
connoted or of the means of discharging it, 
was different. f 

It is clear that under a contract like 
that in question what matters to the parties 
is the means {that is, the currency) in 
which the obligation is to be discharged. 
In their Lordships’ judgment the word 
“sterling” was added in the agreement in 
order to define what means of discharge, 
that is, what currency was being stipulated. 
The necessity for adding the word was 
simply because the “unit of account” the 
word “pound” or symbol £, is the same 
both in England and in New Zealand. If 
the word “sterling”. had,not been inserted 
-the salary would have been payable in 
New Zealand currency, .that being, the 
Place of .payment, on the principles laid 
down in the Adelaide case (1) (supra). I'he 
effect of that: decision was recently sum- 
‘marised by this Board in Auckland 
Corporation v. ‘Alliance Assurance 


(3) at p. 604% :— 
“It, i8 quite clear thag the whole problem [in 


that case] arose because of the divergence in value 
of the two currencies, and it was solved as a ques- 
tion of construction by determining what currency 
in the true construction of the contract, was con- 
noted by the use of the word ‘pound.’ It was held 
that in the absence of express terms to the -con- 
trary, or of matters in the contract raising an 
Inference: to : the contrary, the currency of the 
country in which it was stipulated, payment was to be 
made was the currency meant. OUontracts are 
‘expressed in terms of the unit of account, but the 
anit of account is only a denomination connoting 


the appropriate currency.” 

In thezagreement here .in question, the 
sword “sterling” in their Lordships’ judg- 
zment is‘an express term intended to exclude 
and in fact-excluding, the prima facie rule 
according to which New Zealsnd pounds 
would be meant, as being the currency of 
the. place of. payment. , {t is impossible in 
“their judgment to 1egard the word as 
indicating simply legal tender at the place 
of: payment, New Zealand. ,The agreement 
-is :clearly on its face a formal and studied 
‘document. It is drawn up, and executed in 
London between the respondents’ London 
house and the appellant, a London resident. 
‘The insertion. of the word “sterling” 1s not 
common.form in a,service agreement like 
this. If itis used in any business docu- 
ment:in London, it naturally means “British 
sterling” and nothing else. itis used in 
‘this: gense habitually in exchange quota- 


(3) (1937) A O 587 at p. 604. 
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tions and in documents dealing with in- 
ternational transactions, in which it ig 
necessary to define the currency intended, 
including transactions with the Dominions, 
The contrast between sterling (sc., British 
sterling or currency) aod Dominion or 
Oolonial currency is familiar, Ihe con- 
trasted use of these terms isto be found 
in seventeenth and eighteenth century 
authorities, of which some are cited in the 
Adelaide case (1) (supra) at p. 153*. Tae 
contrast between sterling and other currency 
is also illustrated in the Westralian 
Farmers, Lid. v. King Line, Ltd. (4);-where 
the charterparty distinguished between 
British sterling and Australian currency, 
and .also passim in recent judgments in 
this country such as the Adelaide case (1) 
(supra)-and the Auckland case (3) (gupra). 
Having regara tothe place where, andthe 
parties “between whom, this contract was 
made, their Lordships are satisfied that the 
appellant's claim is wellfounded. Ibis not 
to ‘be forgotten that in -August, - 1932, 
exchange questions wera ma.ters of busi- 
ness .moment. The appellant who. wad 


.going- to New Zealand might ‘naturally 
. desire to be assured: that he would -be paid 


in the currency with which be was famihar. 
Their Lordships do not desire to éxpress 
any opinion on the question whether the 


‘construction of the -agreement -would have 
‘been the same if it had been made and 


entered into in New Zealand: “On ‘this 
question eminent Judges in New Zealand 


‘seem to differ and their Lordships noed 


not decide it on this occasion. But it would 
not, in their Lordships’ judgment, be right 
to attribute to ‘the appellant, or idest to 
the respondents’, London house, or to thósè 
who drafted the agreement, any fariillarity 
with the law and practice of New Zedland 
in matters of currency, or any intention to 
import that law or practice, ‘whatever ‘it 
might be, into the agreement, which’ was 


‘obviously drafted wita the idea ot eliminate 


ing any doubt or dispute that the appellant 
would be paid the same amount of salary as 
if he were working in England. oe 

For these reasons, taeuw Lordships are 
of opinion that the appeal’ should ‘He 
allowed and the judgnient of Northerofs, J: 
restored. Lf the parties are unable to agree 


t 


on ‘tne sum to which the appellant 1s 


eatitied, there must be an order tor á refers 


ence to tne Supreme Uourt to fix in The 
appellant will nave his costs of tnis AD peal 
and his cosis in the Courts below.” kd 
, (4) 43 Lloyds List R 378. | 
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Their Lordships will humbly so advise 
His Majesty. 

D. Appeal allowed. 
Solicitors for the Appellant:—Messrs. 
Lloyd & Lloyd. 

Solicitors for the Respondents :—Messrs. 


Wray Smith & Halford. 





ALLAHABAD HIGH COURT 
Oivil Revision No. 584 of 1936 
November 12, 1937 
BENNET AND MOHAMMAD ISMAIL, JJ. 
PUTTU LAL—APPLICANT 
VETEUS 
BHAGWAN DASS AND OTHERS— 
OPpPosITB PARTY 
Limitation Act (IX of 1908), s. 12 (2)—Applica- 
- bility—Judgment delivered on last working day~ 
Limitation Jor filing appeal expiring during vaca- 
_tion—Application for copies of judgment and decree 
not on opening day but later on—Limitation, if 
extended. 

Where a judgment is delivered on the last work- 
ing day before vacation the period of limita- 
tion for filing appeal will not be extended if the 
‘application for copies of judgment and decree is 
‘not made onthe opening day after the vacation but 
later on, ifthe period has already expired during 
the vacation. It is only in casethe application for 
“copy is made on the opening day that s 12 (2), Limita- 
‘tion Act, can be applied. Debt Oharan Lal v. Mehdi 
‘Hussain (3) and Munshi Mahton v. Lachhman Lal (4), 
dissented from, Saminatha Ayyar v. Venkata Subba 
Ayyar (1), Subramanyan v. Narasimham (2) and 
Bihi v. Ahsan UUah Khan (5), relied on. 


, 


' O. R. against an order of the District 


Judge, Cawnpore, dated September 12, 1936. 

Mr. S. N., Seth, for the Applicant. 

Mr. a. S. Pathak, for the Opposite 
Party. ; 

Bennet, J.— This is a civil revision from an 
order of the learned District Judge of Cawn- 
pore holding that an appeal filed in his 
Court was filed beyond time and dismissing 
it on that ground and also dismissing an 
application to apply s. 5, Limitation Act. 
The trial Gourt delivered judgment on June 
2, the last working day before vacation, 
and the Courts re-opened on July 4, which 
was a Saturday after vacation. No ap- 
plication for copy was made on that date 
by the appellant and it was not until July 
7, that he made an application fcr copies 
of the judgment and decree and these 
were received on July 11, and the appeal 
was filed on July 18. The period of limita- 
tion is 30 days for an appeal to the District 
Court. Two points were urged before the 
lower Court and have been urged in revision. 
One point was that under the provisions 
, of B. 12, sub-s. (2), Limitation Act, this 
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appeal should be held to have been filed 
within time, and the second argument was 
that even if this be not so, there are facts 
existing in the present case on account 
of which the Court should have extended 
time under s. 5, Limitation Act. As regards 
the application under s. 5,the Court below 
held that there were two affidavits one by each 
party and that as the case was one of oath 
against oath, the Court could not hold that 
the appellant had proved any facts which 
would warrant*the application of s. 5 of 
As this is a civil revision, we 
consider that we cannot interfere with 
this conclusion of fact of the learned Judge 
of the Oourt-below and therefore it is not 


“a case where we should pass any order 


under s. 9 extending the pericd for filing 
the appeal. The question for our con- 
sideration which has been argued-in this 
Oourt is the interpretation to be placed 
on $. 12 (2) which states as follows : 

“In computing the period of lumitation, prescribed 
for an appeal, an application for leave to appel and an 
application for a review of judgment, the day on 
which the judgment complained of was proncunced 
and the time requisite for obtaining a capy of the 
decree, sentence or order appealed from or sought 
to be reviewed shall be excluded.” 


Now for the applicant in revision, -it 
is contended that the time requisite for 
obtaining a copy of the decree is not to 
be computed from the date on which 


-the application for copy was made-up 


to the time when the copy was granted. 
In the present case the’ application for 
copy was made on July 7, and the period 
of limitation had already expired op July 
4, and therefore, as the application was 
made after the limitation period had 
expired, the period of limitation could not 
be extended; but learned Counsel contend- 
ed that the words “time requisite’ shoald 
bear in the circumstances of the present 


-case a different meaning than the period 


between an application and the granting 
of the application. He contended that 
because the judgment .was pronounced on 
the day on which the Oourta closed, a 
copy could not have been obtained during 
Vacation even if an application had been 
made on the closing day as the copying 
department does not work during the 
vacation, and therefore, he contended that 
the whole period of the vacation should 
be excluded. The -result of granting of 
such an argument would be that a fresh 
start for limitation would begin frem the 
opening day and the period within which 
an spplication for a copy could be made 
would apparently be. 30 days from. that 
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date. We do not think that the Limita- 
. tion Act intended that any such provision 
should apply. 

There are certain cases in which an ap- 
plication for a copy has been made on the 
opening day after vacation and it has been 
held that under those circumstances under 
s. 12 (2) the period of limitation may be ex- 
tended by the period requisite for obtain- 
inga copy, 1. e., the period between the 
date of the application and the period 
of granting the copy. ft was held in 
Saminatha Ayyar v. Venkata Subba Ayyar 
(1) that an application for copy made on 
the opening day did extend the period of 
limitation under s. 12(2). A later ruling 
in Subramanyan v. Narasimham (2), held 
that it was only in case an application 
for copy was made on the opening day 
that s. 12 (2) could be applied. It is 
true that in certain rulings of the Patna 
High Court a wider view has been taken, 
1. e. in Debi Charan Laiv. Mehdi Hussain, 
35 Ind. Cas. 888 (3), (Patna 1916) and in 
Munsht Mahion v. Lachman Lal (4). Oa .he 
other hand it is pointed out that this Court -as 
not taken that view an@thatin Bechi v. Ahsan 
Ullah Khan (5) at pp. 470,471 and 472* 
there are observations contrary to this view 
by the late Mahmood,J We-consider that 
we should not follow the view which has 
been held on two occasions by the Patna 


High Court because that view would lead ` 


to a very considerable extension of the 
period of limitation and that view has not 
been followed in any ruling of this High 
Qourt and the ruling quoted of this High 
Court and the Madras rulings take.a con- 
trary view. Accordingly we dismiss this 
application for revision with costs. 
D. Application aismissed. 
(1) 27 M21; 13 M L J 300. 
(2) 43 M 640; 56 Ind. Oas 67; A I R 1920 Mad. 
359; 38 M L J 485; 11 L W483; (1920) M W N 393. 
(3) 35 Ind. Oas. 888; A I R 1916 Pat. 317;1PL J 
485; 1 P L W 209; 200 WN 1303. 


2 AIR 1939 Pat. 615; 120 Ind. Cas. 765; 10 P 
L T 545; Ind. Rul, tad Pat. 77, 


(5) 12 A 461; A W N 1890, 149 (F B). 
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CALCUTTA HIGH COURT 
Civil Rule No. 900 of 1937 
July 14, 1937 
OosTBLLo, AG. O. J. AND EDGLEY, J. 
BHAGAWAN DAYAL RAHU——DBEFENDANT 
r No. 1—PATITIONER 
VETSUB . 
OHANDULAL AND otaggs—OppuositH PARTY 
Bengal Agricultural Debtors’ Act (VII of 1938), 


d 


BHAGAWAN DAYAL BAHU 1. OHANDULAL 


of India Act, 1935 


(OAL) - si 


aa. 2 (8), 9, 34—Notice under 8. 31—Question whether 
debtor comes within Act— Board and not Court 
should decide it—Stay order under s. 3i—Court in 
district where Act is not in force cannot be compelled 
to issue 41. 

Where a notice ander s. 34, Bengal Agricultural 
Relief Act, is sent, it is not open to the Oourt to 
decide or even consider whether the debtor comes 
within the Actor whether he does not; that ques- 
tion rests solely with the Board. The Debt Settle- 
ment Board would be able to hold up a suit 
started in the Oourt of a Subordinate Judge in 
which a sum of over Rs 26,000 is in dispute, and if 
the Board comes to the conclusion that the debtors 
are in fact debtors within the meaning of the Act, 
it can completely oust the Oourt and adjudicate in 
effect upon a claim for Rs. 26,000 and the only appeal, 
against their decision, would be to a Manaif whose 


ordinary powers might be limited to cases involving. 
not more than one thousand rupees. 3 

[In order to avoid this awkward situation, amend- ~ 
ment ofthe Act suggested. | 

No Oourt, situated in a district in which the 
Act has not been brought into force can be com- 
pelled to iasue stay order contemplated in the 
latter portion of s. 34, Bengal Agricultural Debtors 
Act, and, in order to obtain a stay order of the 
nature contemplated bys 31, it follows that the Acs 
must bein operation bothin the district in which 
the Board is situated to which an application— is 
made for the settlement of a debt and algo in the 
district in which the Oourt is situated to which ths 
notice under s. 31 of the Act is actually sent, 


C. R. against an order of the Subordi- 
nate Judge, Darjeeling, dated May 29, 1937. 

Messrs. Girija Prosanna Sanyal and 
Madan Mohan Malhotra, for the Petitioner. 

Messrs. Gopendra Nath Das and Kshetra 
Mohon Chatterjee, for the Opposite Party.. 


Costello, Ag. C. J.—This is an applica- 
tion challenging an order made by the 
Subordinate Judge of Darjeeling on May 29, 
1937. The matter is intituled as an ap- 
plication under s. 224, Government of India 
Act, 1936 and s. 115, Oivil Procedure Oode. 
As regards that, we desire to say at the 
outset that although s. 224, Government 
(not 1936 as stated) 
contains im effect a reproduction of the 
terms of s. 107 of the previous Government 
of India Act, it also contains a Proviso 
which makes it clear that gs. 224 has 
no application of itself to legal proceedings 
at all. It follows, therefore, that if any 
relief is to be obtained in revision, it must 
be obtained under s. 115, Oivil Procedure 


. Code, or not at all 


The order. complained of- was ons refus» 


- ing to stay a suit which has been started 


by a number of persons of the name of 
Shaha in the Court of the Subordinate 
Judge of Darjeeling against a number of 


persons by the name of Agarwalla. All 


the plaintiffs and originally all the defend- 
ants, so we are tolc, resided and carried , 
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on business at Kurseong in the District of 
Darjeeling. The suit was one for the 
Tecovery of a sum of Rs. 26,855-15-0, It 
was instituted ab long ago as Novem- 
ber 16, 1935, and pursued its ordinary course 
until May 3, 1937, when the defendants 
prayed for time to compromise and succeed- 
ed in getting an adjournment until May 31, 
1937, and it was, then intimated that no 
‘further time would be granted. It seems 
that one of the defendants Bhagawan 
Dayal, who 1s the petitioner before us, had 
quarrelled with his co-sharers, the other 
(defendants, “and was no longer in alliance 


„with them. It appears, that he went off 


and claimed to reside at Maldah and on 
“that. basis presumably he made an appli- 
„cation on May 25, 1937, under the provi- 


„Sions of the Bengal Agricultural Debtors’ 
, Act, 1935, to.a.Board established under the 


: provisions of the Act at Parbatipore, claim- 


“ing apparently that he was a debtor within 
‘the meaning of the Act, and so entitled to 


the, benefit of the. Act—despite the fact 
‘that the amount which had been claimed 


‘in ‘the suit-in the Court of the Subordinate 


Judge of Darjeeling was a sum of over 
Res. 26,000. The Ohairman of the Board 
forthwith, and as it seems without the 
‘matter being formally brought before the 


- Board at -all, on the very same day by a 
‘letter of that date, namely May 95, 1987, 


sent a notice to the Subordinate Judge of 
Darjeeling requiring under the provisions 


of 8. 34 of the. Act a stay of the suit then 
‘pending in that Judge's Court.. There- 
upon this remarkable situation arose that 
. an Agricultural Board was being invited to 
-take and indeed was already taking (by its 


hairman) action which had the effect of 


holding up a.suit involving a claim to over 


Ra. 26,000 solely upon. the ex parte state- 
ment of one of the defendants that he was 
8 “debtor” within the meaning of the Act. 


„On May 29, 1937, the notice which had 


been served upon the Subordinate J udge of 
Darjeeling by means of the letter of May 25, 

937, was considered by the Subordi- 
nate Judge, and we find that the order 
recorded on that date begins thus: 


“Received notices under s. 34, Bengal 


tural Debtors’ Act, se 


1936, from the President, Par- 


. batipore Debt Settlement Board, District Maldah, 


for ‘stoppage’ (quoting the words of th i 
obviously) of this suit,’ uc 


The learned Judge refused to consider 
himself bound by that notice on several 
ounds; the first of which was that the 


efendants were not debtors within the 
meaning 


stated; — 
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-Bays this: “This 


of s. 2(9). The learned Judge - 
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“From the notice, it does not appear if all the 
defendants joined in the petition to Debt Settle 
ment Board under s. 9 of the Act”, 

Lastly 

“As the defendants do not ordinarily reside in 
Maldah, the Debt Settlement Board of Parbatipore 
has no jurisdiction regarding the debts in suit, 
under s,8(1) of the Act,” 


lt is to be observed that although the 
alleged debt was as much as Ra. 26,000, it 
yet does not seem open to the Court to 
decide cr even consider whether the debt- 
or comes withfo the Act or whether he 
does not; that question rests solely with 
the Board. If therefore there were no 
other matters to be taken into considera- 


tion, there would have arisen this amazing 


situation: that the Debt Settlement Board 
of Parbatipore would have been able to 
hold up a suit started in the Court of the 
Subordinate Judge of Darjeeling in which 
a sumof over Rs. 26,000 was in dispute, 
aifd if that Debt Settlement ‘Board had 
come tothe conclusion that the defendanis 
were in fact debtors within the meaning 
of the Act, the Board might have ccm- 
pletely ousted the Court and adjydicated 
in effect upon a cl@im for Rs. 26,000 and 
the only appesl, against their decision, 
would have been to a Munsif whose ordi- 
nary powers might be limited to cases 
involving not more than one thousand 
rupees. It seems clear, therefore, that the 
Bengal Debt Settlement Act in its present 
shape is likely to entail consequences of a 
fantastic description which obviously could 
not have been fully realized or even 
dimly foreseen when the Act was drafted 
or when it was passed into law. Fortu- 
nately, however, in the present case, we 
are able to say that the learned Judge 
was right as regards one other conclusion 


at which he arrived, or rather one other 
ground,on which he. refused to recognize 


the notice as being effective. _That ground 
is stated by himin this way: “Act VII of 
1936 has not been brought into force in 
Darjeeling District under s.1(3).” 

It has been admitted by the learned 
Advocate appearing for the petitioner here, 
who, as I have said, is one of many 
defendants in the suit, that in fact the Act 
has not been put into force in the Darjee- 
ling District. There seems to be a curious 
inconsistency with regard to the manner 
in which this Act is described. Section 1 (1) 
Act may be called the 
Bengal Agricultural Debtors’ Acte 1935”. 
It also seems to be described as “Bengal 
Act VII of 1936". There is a notification of 
June 26, 1936, which gives a list of cer 
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tain districts in which the Act is to be 
operative. That list does not include 
Darjeeling. In these circumstances, it 
seems quite clear that the Court in Dar 
jeeling was not in any way subject to the 
provisions of the Act and the learned 
Judge was quite entitled to take no notice 
of the letter which was sent under date 
May 25, 1937. In any event, this is 
clearly ‘not a matter which comes within 
the scope of s. 115, Civil Psocedure Code. 
The result is that this Rule must be dis- 
charged with costs; hearing fee two gold 
mohurs. 

Edgley, J.—I entirely agree with the 
observations which have been made by 
my Lord the Acting Ohief Justice ‘with 
regard to the situation which may arise 
having regard to certain provisions of 
the Bengal Agricultural Debtors’ Act, 
and I doubt whether these consequences 
were foreseen by the Legislature at the 
time when the Actin question was passed. 
I also agree that in this particular case it 
is impossible for us to interfere; because 
the Act Admittedly hasenot béen brought 
into force within the Darjeeling District 
under 8. 1 (3) of the Act. 

The learned Advocate for the petitioner 
argued at some length that because the 
Parbatipore Board had jurisdiction ‘to 
entertain’ the pétitioner’s application, it 
had also jurisdiction to issue a ‘notice 
under s. 34, Bengal Agricultural Debtors’ 
Act, on a Court situated in Darjeeling and 
that on receipt of such a notice, the Dar- 
jeeling Court was bound to comply with 
it. In my view, however, this ig 8 con- 
tention which cannot possibly be upheld. 
Section 34 of the Act lays down that ins 
case in which an application has been made 
toa Board for the settlement of a debt in 
respect of which a suitor other proceed- 
ing is pending before a Civil Oourt or 
Revenue ‘Oourt, the Board should give 
notice thereof to such Court in the pres- 
cribed manner. The section goes on to 
say that on receipt of such notice the suit 
or proceeding in question shall be stayed 
in the Oourt in which such” suit or pro- 
ceeding is: pending. It is, however, clear 
that no Court, 
which the Act has not been brought into 
force’ can be compelled td issue the stay 
order ‘contemplated in the latter portion 
of s. 34; Bengal Agricultural Debtors’ Act, 
ahd, in érder'to obtain‘a stay’ order of the 
niture ‘contemplated by 8. 34, ib follows 
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that the “Act must be in operation both in. 


the district in ‘which the Boatd'is situate 
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to which an application is made for the 
settlement of a debt, and also in the dis» 
trict in which the Oourt is situated to 
which the notice under s. 34 of the Act is 
actually sent. In my opinion, the order 
of the learned Subordinate Judge is quite 
correct and we cannot possibly interfers 
with it under s. 115, Civil Procedure Coda. 
D. Application dismissed. 





ALLAHABAD HIGH COURT 
Execution First Civil Appeals Nos. 393, 
394 and 395 of 1935 i 
October 29, 1937 
`  BBNNET, d. 
GIRDHAR DAS — Daorgs-HoLDBE— 
| APPELLANT 
VvETSUs 
TRILOKI NATH AND ofusRrs—J UDGMBNT- 
' pgatTors— RESPONDENTS 

Civil Procedure Code (Act V of 1£03), 0. XXI, rr. 
18, 16, s. 73—R having decres agawat T, assignee of. 
decrees against R—R executing his decree—T claiming - e 
set-off—R.16, ‘if a bar—G another decree-holder 
against R, if can claim rateable distribution, ~? 

In execution of decree by R against T, who was 
the assignee of the certain decrees against: R, T 
claimed to set-off the assigned decree under O. i 
r. 18, Civil Procédure Code, One G, holder of another, 
decree against R without allowing’ set off-to T; 
claimed rateable distribution : 

Held, that set-off could be granted under O. X i 
r. 18, and r. 16 was no bar to the application of r. 18 


j of T, 
T eld also, that no rateable distribution could be 


G. = < < 
age P O. A. from the decision of the 


Sub-Judge, Ghazipur, dated July 20, 1935: 
Mr. Shiva Prasad Sinha, for ihe Appel- 


lant. i 

Mr. Shah Jamil Alam, for the Respon- 
dents. 

Judgment.—These are three execution 
first a brought by Girdhar Das 
against Trilcki Nath from -three orders 
dated July 20, 1935, July 30, 1935 and 
July 20,1935. The case is in regard to 
the execution of decrees and whether a set- 
off should be allowed under O. XXI, r. 18; or 
whether such ee - barred by 5 16 to 
an assignee. The decree in question is 
Decree No. 45 of 1929, Rajnet v. Nageshar 
Ram and Triloki Nath. This decree was 
attached by the appellant Girdhar Das on 
January 19, 1934, when over Rs. 5,000 
remained due cn the decree. Girdhar Das 
has five decrees against Rajnet and it was 
in execution of one of those decrees that he 
attached this decree. The position of Tri- 
loki Nath is as follows: Decree No. 106 of 
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1928 was held by Musammat Phula Kuar 
v. Ramet, and Triloki Nath purchased 
this decree from Musammat Phula on April 
3, 1935, and a sum of Rs. 751-2-0 remains 
due on it. Décree No. 507 of 1932, Mon 
Chand v. Rajnet was purchased by Triloki 
Nath on April 4, 1935, and Rs. 409-15-6 
Temain due onit. Decree No. 176 of 1928, 
Binack v. Rajnet was also purchased by 
Triloki Nath and Rs. 1,745 remain due on 
it, Triloki Nath claimed that under O. KAI, 
r. 18, he could set-off these three decrees 
against the amount of over Rs, 5,000 due 
from him and Nageshar Ram to Rajnet. 
The claim made by the appellant is that 
under r. 16 of O. XXI, 

“the decree may be executed in the same manner and 


subject tothe same conditions as ifthe application 
were made by such decree-holder”, 


and it is argued that a transferee does not 
have any further right or title than the 
transferor ofa decree had. That maybe 
so, but in the present case it is not claimed 
for Triloki Nath that he has any right and 
title which the decree-holders from whom 
he purchased did not have. Itis not a case 
of his rights but a case of his liabilities, 
Triloki Nath has a liability for over 
Rs. 5,000 on the decree against Rajnet, and 
for ‘'riloki Nath, lhe case is that he is 
entitled to lessen his liability under that 
decree by setting off decrees which he has 
now acquired against Rajnet. This is not 
a case of the title of the decree-holders 
from whom he purchased but of lessening 
his own liabilities and for that reason I do 
not think that r. 16 is any bar to the appli- 
cation of r. 18 in favour of Triloki Nath. 
No authority has been shown by learned 
Counsel for appellant for the proposition 
that r. 18 will not apply to the case of an 
assignee of a decree. The contrary has 
been held in Triloki Nath v. Nageshar Ram 
First Appeal No. 126 of 1935 by me 
sitting singly in regard to this very decree 
in Buit No. 45 of 1929, Rajnet v. Nageshar 
and Alopi, the order being dated February 
12, 1937. For these reasons, I consider 
that Triloki Nath was entitled to set-off 
under r. 18. 


Another argument which was made by 
learned Counsel is that the rights of Triloki 
Nath were limited to those granted by 
s. 73, Oivil Procedure Code, to decree- 
holders who held decrees against the same 
judgment-debtor. It-is alleged that ‘Triloki 
Nath held these three decrees against 
Rajnet and that Girdhar Das held five 
decrees against Rajnet and therefore their 
rights were limited to rateable distribution 
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and by one of the orders dated July 30, 
1935, the Court below has held that Triloki 
Nath is entitled only to rateable distri- 
bution. In general s. 73 does provide for 
rateable distribution between a number cf 
decree-holders who hold decrees against the 
same judgment-debtor but it appears to 
me that when the question of cross decrees 
arises as it does in the decree on which 
Girdhar Das relies, being one which Rajnet 
holds against STriloki Nath, the provisions 
of O. XXI, r. 18, cannot be ignored. If it 
were merely a question of the appellant 
and the respondent executing their decrees 
against other property of Rajnet.8 73 would 
apply, but the appellant desires to execute 
his decree against Rajnet by the attachment 
in execution of the decree which Rajnet 
has against Nageshar Ram and Triloki Nath 
and that is the purpose of his application. 

ab being so, he comes under the parti- 
cular rule O XXI, r. 18, and set-off must 
be allowed. I consider, therefore, that in 
the two orders of July 20, 1935, the Oourt 
below was correct in allowing set-off. In 
the order of July 34, 1935, the Court below 
was incorrect in allowing rateable dis- 
tribution. Am appeal was brought by 
Triloki Nath against this order and that 
appeal was allowed by me and Girdhar 
Das was a party to that appeal. The appeal 
of Girdhar Das against that order has, 
therefore, no meritsand ig not pressed and 
is dismissed with costs. Idismias all three 
appeals with costs. 

D. Appeals dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 786 of 1936 
December 8, 1936 
SKEMP, J. 
ABDUL QADIR anp OTHRRE— PLAINTIPRS— 
APPELLANTS 


versus 
MUNICIPAL COMMITTEE, GUJRAT 


— DBFANDANT— RESPONDENT 

Punjab Municipal Act (III of 1911), s. 188—Scope 
of—Octroi, levy of—Levy of octroi on animals” 
brought into town for slaughter authorized—Octrot 
o animals already slaughtered—Whether can be 
levied—Refund of octroi recovered illegally. 

Section 188 (g), Punjab Municipal Act, is purely 
permissive, It does not presume that octroi on animals 
can only be levied on entry into the Municipality. 
If the Committee is entitled to charge octroi on 
animals brought into the town for slaugMter but 
not on animals already in the town either born 
there or not brought here for slaughter, it can rea- 
lise octroi on animuls already slaughtered at the 
shops of licensed butchers, where there is no Muni. 


-cipal slaughter house. 
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There is no warrant for the proposition that it 
Would not bein accordance with law for the Oom- 
mittee to grant a refund on any article except that 
exported, 

S.C. A. from the decree of the Senior 
Sub-Judge, Gujrat, dated April 8, 1936. 

Mr. Mohammad Husain (Malik), for the 
Appellants. 

Doctor Tassaddaq Hussain, fur the Res- 
pondent, 


dudgment.—The plaingiffs who are 
butchers of Gujrat sued the Municipal 
Committee of Gujrat for an injunction to 
restrain the Oommittee from realizing 
octrol from the plaintiffs on account of 
animals slaughtered at their shops. It 
appears that at Gujrat there is no Muni- 
cipal slaughter house for bullocks and 
cows and that animals of this class have 
for very many years been slaughtered at 
licensed private slaughter honses at the 
Plaintiffs’ shops. The Committee pleaded 
that there was a contract enabliag it to 
realize octroi on animals already slaught- 
ered but this was found against it by the 
trial Court, and it ig now admitted that 
this finding is correct. The other sab- 
stantial issue was: “Is the defendant 
entitled to realize octroi orf animals already 
slaughtered ?” Both the lower Courts 
found on this point against the plaintiffs 
and dismisaed the suit. 

The plaintiffs have come here on fur- 
ther appeal. Their learned Oounsel Khan 
Bahadur Malik Mohammad Hussain has 
referred to 8 138 (g), Punjab Municipal 
Act, which he says presumes that octroi 
on animals can only be levied on entry 
into the Municipality. "This is not 39. 
This section is purely permissive. He also 
referred tos. 78 but this is merely a penal 
section. The tax is levied under the 
Punjab Government Notification No. 19192, 
dated June 28, 1934, which lays down 
that the Municipal Oommittee with the 
previous sanction of Government hasim- 
posed the rates of octroi shown in the 
sched ule appended below. This includes 
class II, animals of a class for slaughter. 
This does not carry the discussion much 
farther. Tne Courts below decided the 
suit on the assumption that the Committee 
was entitled to charge octroi on animals 
brought into the town for slaughter but 
not on animals already in the town either 
born there or not brought there for 
slaugMter. They held that unless the pre- 
sent method levying octroi were continued, 
there would be smuggling on a consider- 
able scale, the animals intended for 


KALYAN DAS V. KASHI PRASAD 


(ALL) 55 ` 


slaughter being mixed up with the herda 
that went out for grazing every day. The 
trial Judge said that tho plaintiffs could 
sue the Committee for every item of octroi 
illegally realized; the learned Appellate 
Judge, that the plaintifs could claim 
a refund on such cattle. The appellants’ 
QCounsel says that it would not be in 
accordance with law for the Oommittee 
to grant a refund on any article except that 
exported but I cannot find warrant for 
this proposition. 

In conclusion, it was suggested that I 
should grant the plaintiffs an injunction 
restraining the Oommittee from realizing 
octroi on animals not brought into octroi 
limits for purposes of slaughter, but this 
was not the relief which the plaintiffs 
sought and in practice, it would give rise 
to grave difficulties. There are no sulficient 
reasons for interfering with the judgments 
of the Courts below and this second appeal 
is dismissed with costs. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Firat Civil Appeal No. 230 of 1931 
October 28, 1937 
Haeeins AND RAOHHPAL SINGH, JJ. 
Pandit KALYAN DAS —PLaIntize— 
APPELLANT 
VET8UB 
Babu KASHI PRASAD AND otagRs— 
DEFENDANTS — RgesPONDENTS 


Civil Procedure Code (Act V of 18908), O. XIV, 
r, $—~Issue decided by trial Oourt cannot be re- 


agitated by it at later stage. 
Once the Court has delivered its judgment upon 


an issue and has signed its judgment, then as far 
as thetrial Oourt is concerned, that issue cannot be 
re-agitated. If the trial Court is permitted at a 
later stage to re-consider findings recorded on issues 
decided earlier, there woald really be no end to 
litigation. Hook v. Admintstrator-General of 
Bengal (l) and gpa ete wa Sır Rameshwar 
Singh Bahadur v. Hitendra Singh (2), relied on. 

F. U. A. from the order of the Sub-Judge, 


Agra, dated October 27, 1934. 
Messrs. G. S. Pathak and K. D. Malaviya, 


for tha Appellant. | 
Mesars. S. N. Sen and B. Malik, for the 


Respondents. 


Harrles, J.—Tais is a plaintiff's first 
appeal from an order returning a plaint 
for presentation to the proper Uourt. Tne 
learned Judge who passed the order, viz. 
Mr. Raghunath Prasad Trivedi, Oivil Judge 
of Agra, held that he had no jurisdiction to 
entertain the suit and passed the order now , 
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under appeal. However, he proceeded to 
determine the other issues of fact in case 
his decision was appealed against. It is 
against these findings that an objection 
a O. XLI, r. 22, Civil Procedure Code, 

as been filed by the defendant-respon- 
dents. The suit out cf which the appeal 
arises was brought by the plaintiff to re- 
cover possession of a certain piece of land. 
‘In the plaint it was alleged that the defen- 
dant had formerly been tenants of this piece 
of land but that they had ultimately repu- 
diated the plaintifi’s title. It was pleaded 
that a notice had been served upon the 
defendanis claiming possession of the land 
-and accordingly it was said that the de- 
fendants were nothing more that trespass- 
| ere. The plaintiff valued the suit at 

-Rs. 5,100. They treated the suit asa title 
suit which has to be valued for the purposes 
of the court-fee and jurisdiction at the 
value of the land in dispute. Having 
valued the suit at Rs. 5,100, it was. ac- 
cording to the plaintiff, a suit cognizable 
only by the learned Civil Jadge. 

The defendants in the suit raised a 
question of jurisdiction and contended that 
the suit was not cognizable by the learned 
-Oivil Judge but wasa suit which should 
have been brought in the Court of the 
learned Munsif. On behalf of the defen- 
dants it was said that the plaintiff had 
deliberately over-valued his suit in order 
to bring it within the jurisdiction of the 
Court of- the learned Oivil Judge. Ac- 
cording to the defendants this was really 
A suit fo recover possession of property 
from a tenant holding over and therefore 
the suit should have been valued for the 
purposes of court-fee and jurisdiction at 
one ‘year’s rental of the property. If the 
defendant's contention be correct, there 
can be no doubt that this was a suit 
- cognizable by the learned Munsif and not 
a Suit which shoald have been brought in 
the Court of the learned Civil Judge. 

When the case came before the learned 
Civil Judge, he at once realised that there 
‘was a question of jurisdiction in the case 
which would have to be determined, and 
it must have been obvious tohim that a deci- 
sion upon the question of jurisdiction might 
put at end to the case as fur as his Court 
was concerned. At that time the learned 
Civil Judge was Mr. Nomani and he 
ordered’ tnat this issue on the question of 
jurisdiction be decided separately. This 
order was passed on July 20, 1933, and 
‘on July 3], 1933, -after the parties had 
: .beéh given an opportunity to put-forward 
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their contentions, the learned Judge 
passed an order deciding this issue of 
jurisdiction. ‘That order is printed at. 

. 8 of the paper book. Mr. Nomani 
held that the suit was a suit brought on 
the basis of title and that it had been 
properly valued at Rs. 5,100 and consequent- 
ly the Oourt of the learned Oivil Judge 
of Agra had jurisdiction to hear and deter- 
mine the same. 

After this owder had been passed, Mr. 
Nomani was transferred and Mr. Raghu- 
nath Prasad Trivedi was appointed Civil 
Judge in his stead. The case eventually 
came before Mr. Raghunath Prasad Trivedi 
and on October 27, 1934, he passed the 
order now under appeal. Ja that order he 
held that the suit was not a title suit and 
was a suit which should have been valued 
for court-fee and jurisdiction at one year's 
reat. That beingso, he came to the con- 
clusion that it was a suit which should 
have been filed in the Court of the learned 
Munsif and he accordingly returned the 
plaint for presentation to the _ proper 
Qourt. Mr. Raghunath Prasad Trivedi’s 
order is a comparatively lengthy one. He 
deals at considerable length with this 
question of jurisdiction but nowhere does 
he mention the previous order passed by 
his predecessor Mr. Nomani deciding the 
issue in favour of the plaintiff. Mr. Raghu- 
nath Prasad Trivedi proceeded to decide 
the whole case as if Mr. Nomani had 
never passed any order upon this issue of 
jurisdiction. We have very little doubt 
that this question of jurisdiction was 
argued before him but for some reason, he 
decided the question entirely afresh with- 
out paying any regard whatsoever to what 
his predecessor had done. i 

It has been argued strenuously on be- 
half of the plaintiff appellant that it was 
not open to Mr. Raghunath Prasad Trivedi 
to consider ihe question of jurisdiction 
because that question had been once and 
for all decided by Mr. Nomani and could 
not, therefore, be re-agitated at any later 
stage before the trial Court. On the other 
hand, it has been argued on behalf of the 
defendants that this qustion of jurisdiction 
had never been finally decided asfar as 
the trial Oourt was concerned, and accord- 
ingly it was quite opento Mr. Raghunath 
Prasad Trivedi to re-consider the matter 
and to come to a conclusion contrgry to 
that of his predecessor. In our judgment 
if was not opento Mr. Raghunath Prasad 
Trivedi to consider this question of juris- 
diction, because in our view, the matter as 
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far as the trial Court- was concerned, was 
finally decided by Mr. Nomani. It must. 
be remembered that the Oivil Procedure 
(ode expressly provides for the decision of 
some particnlar issue if such decision may 
dispose of the whole case. Order XIV, r. 2, 
Oivi Procedure Code; is in these terms : 

-“Where issues both of law and fact arise in the 
game suit, and the Court is of opinion that the 
case or any part thereof may be disposed of on 
the issues of law only, it shall try those issues 
first, and for that purpose my, if it thinks fit 
postpone the settlement of the issues of fact unti 
after the issues of law have been determined.” 

In short, this Rule provides that a case 
may in certain circumstances be decided 
piecemeal. The learned trial Judge may 
first. decide one issue, and if the decision of 
that issue does not finally dispose of the 
case, he may then go o2 to decide the 
other issues in the case. As the Gode pro: 
vides for the decision of a single issyp, it 
must, in our view be implied, that as far as 
the trial Court is concerned, that issue is 
decided once and for all. If a Coart 
having decided 8 preliminary issue is 
entitled to re-considey its decision, it might 
go On altering and altering its decision any 
number of times at the invitation of the 
parties. In our judgmedbt, once the Court 
has delivered its judgment upon that issue 
and has signed its judgment, then as far as 
_ the. trial Court is concerned, that issue 
cannot be re-agitated. If the trial Oourt 
was permitted ata later stage to re-con- 
sider findings recorded on issues decided 
earlier, there would really be no end to 
litigation. There must be some finality to 
decisions and in our view having regard to 
the provisions of the Code which expressly 
permit the decision of preliminary points 
and issues, we must hold that once such 
issues have been decided, they have been 
decided once and for all as far as the trial 
Gourt is concerned, and that such cannot 
be re-considered by the Oourt. 

_ There appears to be no case of this 
Court or indeed of any Court precisely in 
point, bat in our view the present case 
is governed by the principles which have 
been laid down by the Privy Oouncil in 
two comparatively recent cases. In Hook 
v. Administrator-General .of Bengal (1) 
their -Lordships held that when a question 
at issue between the parties to a suit ig 
heard and finally decided, the judgment 
given on it is binding on the parties at 

(MAMI A L J 368; 60 Ind. Qas. 681; A IR 1991 
P O 11; 481 4187; 48 0499: 40 MLJ 423,39 M 
LT 336; (1°81) MW N 313;33 OLJ 405:30 PL 
R Œ O 17; 23 Bom. LR 648; 35 O WN'915;14 L 
W .281-(P O), 
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all subsequent stages.of the.suit. . Its binde 
ing-force depends not upon the Oivil Pro- 
cedure Code, `s. 11, but upon general 
principles of law; if it were not binding; 
there would be no end to litigation. That 
case raised questions as to the.constraction 
of a will The matter eventually ca 

before Chaudhri, J. on the Original Side of 
the Calcutta High Oourt. He decided. a 
number of questions in the case, but he 
made it clear that he was not, disposing. 
finally of the whole matter. The. conclad- 
ing words of the decree which was, drawn 


up hv the Court are as follows : a 
“And this Court does, not think fit at present, to, 


determine the destination of the income of: the said, 
Residuary Trust Funds or of the corpus thereof or 
the rights of parites therein and theréto respective 
ly after the death of the, said Eliza Humphreya 
and does deder the determination of the said queg- 
tions until after the death of the said, Eliza Hym- 


phreys. i A . 
After the death of Misa Eliza Hum- 
phreys, the proceedings were revived and 
continued and the previous decision of 
Ohaudhri, J. on some of the points was 
challenged. It is clear that, the case 
had never been finally decided and ji 
was arguad that, as such was the casa, 
there was no finality about the decisions 
already given by Ohaudhri, J. and that if 
was open to the Court to re-consider the 
matter and to come to a contrary conclusion. 
Eventually, their Lordships of the Privy 
Qouncil held that though the case had 
not been finally decided, yet the decisions 
already given by Ohandhri, J. in the suit 
bound the parties in any subsequent pro- 
ceedings in that suit. Their Lordships 
point out that s. 11, Oivil Procedure Code, 
can have no application to the case because 
thal section contemplates two suits, “but - 
in spite of that they held that upon general 
principles the parties to the suit were’ bound 
by decisions given in the snit on varioug 
issues and that euch could not be re-agitats 
ed in that same suit. The case in -Hook 
v. Administrator-General of Bengal (1), 
was considered and the principles enuncjaf- 
ed therein were affirmed by their Lordships 
of the Privy Council in Maharejadhtraj 
Sir Rameshwar Singh Bahadur v. Hitendrg 
Singh (2). , In that case during the pro 
gress of a suit a Receiver had been 
appointed by consent of the parties. One 
of the parties regiled and attempted t 
obtain a discharge of the Receiver an 


(8) 22. A L J968; 81 Ind: Osa. '576;A IR 2 
poh eb Tigh i MT 2 a oT fae 
35 M ; #8 Bom.. ; 2 J 968; 
; | R6A PO 116; '29'O WN 418; 1 6 
Lah. Gas. 457: 3Pat. L.B.180(P O), ah 


58 BRINDABAN OBANDRA DUTT & Oo. v. BISSRSSWARLAL (CAL.) 


failed. At a later stage, another attempt 
was, made to obtain a discharge of the 
Receiver. Their Lordships held that the 
decision previously given though not given 
in a former suit was binding between the 
parties and operated by way of res 
judicata. 

In our judgment no valid distinction 
can be made between these two cases 
and the present case. There has, in the 
case before us, been a decision given by 
a. competent Judge on a matter in issue. 
He was entitled by the provisions of the 
Code to decide that issue at the time he 
did, and in our judgment his decision 
is binding between the parties in all sub- 
sequent proceedings before the Court of 
first instance. The proper stage to chal- 
lenge Mr. Nomani’s decision upon this 
question of jurisdiction will be when the 
decree of the Court below 1s under appeal; 
then 16 will be open to the parties to 
challenge the issue of jurisdiction as well 
as the decision upon all other issues in the 
case. In ourjudgment, Mr. Raghunath Pra- 
gad Trivedi had no fright to re-consider 
the decision given by Mr. Nomani and that 
decision, a8 far asthe Court of first instance, 
binds the parties. 
. lt has been argued on behalf of the 
chin arse by Dr. Sen that Mr. Reghu- 
nath Prasad Trivedi’s order is in the 
nature of an order. reviewing Mr. Nomani’s 
judgment, but quite clearly no application 
was made to him to review Mr. Nomani's 
judgment and he does not purport to do so. 
Mr. Raghunath Prasad Trivedi was of opi- 
nion that the matter was entirely at large 
and that he could decide the question of 
jurisdiction afresh, apart from anything that 
had happened in the case. We wish to 
make it clear that we do not express any 
Opinion whatever upon the merits of the 
decision upon this question of jurisdiction. 
We have purposely refrained from hearing 
argument upon that question. All we decide 
is that it was not open in the circumstances 
of this case to Mr. Raghunath Prasad Trivedi 
tó decide the question of jurisdiction at 
all. That matter having been decided by 
Mr. Nomani, the case had to proceed. 
Whether the decision of Mr. Nomani is 
right or wrong, is a matter which will 
have to be considered later in the event 
of an appeal against the decree. 

For the reasons which we have given, we 
hold that the Coart below was wrong in 


returning the plaint and should have pro.. 


ceeded to hear-and determine the case. We, 
“therefore, allow this, appeal, set aside the 
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order of the Court below and remand the 
case tothe Oourt of the learned Oivil Judge 


at Agra to be heard and determined 
according tolaw. The costs of this appeal 
will abide the event. The objections 


filed by the defendant-respondents refer 
to certain findings of the learned Judge 
upon other issues. These findings can- 
not be considered by us at this stage, 
because all we cin do is tobe set aside 
the order retuming the. plaint and to 
direct the lower Oourt to hear and deter- 
mine the case. These objections are, there- 
fore. premature and we do not think it 
necessary to pass any order on them. 


D. Case remanded. 
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CALCUTTA HIGH COURT 
Application in Suit No. 1163 of 1936 
September 25, 1936 
R. O. Mı Ttr, J. 
BRINDABAN CHANDRA DUTT & Oo. 

—APPLIOANT > 


Ter 
BISSESS W ARLA L——OPPosITE 


e PARTY 

Arbitration—Agreement to refer—Words in clause 
“with regard to this indent or to relative goods “— 
Words held included non-delivery -Clause held was 
e as defined in Arbitration Act (IX of 

). 

The test as to whether a clause in an agreement 
fulfils the definition of ‘submission’ as given in the 
Arbitration Act, is whether both the parties are 
bound by that clause and not whether aright has 
also been expresaly given tothe opposite party to 
initiate arbitration anana 

A contract was contained an indent with pro- 
Vision for arbitration. One of the clauses ran: “if any 
dispute arises with regard to this indent or to rela- 
tive goods, it shall be optional to you (seller) to 
release me/us from the contract and take the goods 
back or to refer the dispute in respect of Japanese 
goods to the arbitration of Japanese Oommercial 
Museum and in respect of other goods to the arbi- 
tration of the Bengal Uhamber of Oommerce or to 
two merchants, one to be nominated by each party, 
and I/we agree to accept the decision of the arbi- 
tration as Anal. " The purchaser filed a suit for 
damages for breach of contract on the ground that 
the articles tendered for delivery were not of ths 
contract quality and there was no delivery of the 


rest ; 

Held, that the words “ with regard to this indent 
or to relative goods “ occurring in the clause were 
sufficiently comprehensive to cover the subject-matter 
of the suit. The case of non-delivery would be iu- 
cluded therein. Ghamandi Lal Narayan Dass vy. 
Churanjilal Pokhar Mal (1), relied on : 

Held, further that the clause fulfilled the defini- 
tion of “submission.” as given in the Arbitsation 
Act. Maritima Italiana Steamship Oo. v. Burjer 
Framroze Rustomy (2), distinguished. 

Order.—This is an application by Messrs. 


Brindaban Ohandra Dutt & Oo. under 
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3.19, Arbitration Act, for stay of the afore: 
said suit which has been instituted on July 
6, 1936, by the opposite party, Bissesswar- 
lal, on his own behalf and as karta of 
a joint family against the applicant. In 
the said suit, Bissesswarlal claims damages 
for breach of contract. Ths contract is 
contained in indent No. 04:0, dated Febru- 
ary 20, 1936, by which the opposite party 
agreed to buy from the, applicant water- 
proof rain coat cloth described in three 
items. According to the applicant, he offer 
ed delivery of the goods described in item 
No 3, but the opposite party refused to 
accept delivery on the pretext that they were 
not of the quality contracted for. The 
rest of the articles were not tendered to 
the opposite party. The plaint proceeds on 
the footing that the artices which were 
tendered for delivery by the applicant 
was not of the contract quality and that 
the defendant failed to deliver the rest. 
There is a provision in the said indent 
for arbitration. It runs thus: 

“Clause 6.—If any dispute arises with regard to 
this indent or to relati¥e goods, it shall be optional 
to you (seller) to release me/us from’ the contract 
and take the goods back or to refer the dispute 
in respect of Japanese goéds to the arbitration 
of Japanese Commercial Museum and in respect 
other goods to the arbitration of the Bengal amber 
of Commerce or to ‘two merchants, one to be 


nominated by each party, and I/we agres.to accept 
the decision ofthe arbitration as final.” 


Although there is nothing specific in 
the said indent, it is clear from the cor- 
respondence that the goods contracted for 
are of Japanese make. On the receipt 
of the invoice (No. 3395 dated April 
22, 1936) in respect of three cases, the 
applicant presented the same to the party. 
The goods covered by the said invoice 
had not arrived then. The plaintiff refused 
to accept the same, taking up the position 
that the said invoice did not relate to 
the goods contracted for by him, An 
invoice relating to five other cases was 
also presented, but the same objection 
was taken. After the arrival of the goods, 
the applicant on May 22, 1936, wrote a 
` letter to the opposite party indicating his 
intention.to refer the matter to the arbitra- 
tion of the Japanese Oommercial Museum. 
That letter was replied to on May 26, 1936. 
The opposite party maintained that there 
was no organization as “Japanese Oom- 
mercial Museum”, and offered to refer the 
dispute to the arbitration of twc merch: 
ants of the Oity. The applicant in reply 
pointed out that ‘Japanese Oommercial 
Museum” is an abbreviation of the Indo- 
Japanese Oommercial Museum which was 
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located at No. 135, Oanning Street. On 
the materiuls on the record, especially 
the letter of the President of the Indo- 
Japanese Commercial Museum, dated May 
98, 1936, I have no doubt that by ic. 6 
of the contract, that .body was meant, 
and by the said clause the parties agreed 
to the arbitration by that body. I am 
also of opinion thit H. K -Dutt who ie 
connected with the Indo Japanese Museum 
ig not a relation of Maniklal Dutt, the 
sole proprietor of- Brindaban Datt & Oo. 
This disposes of one of the three points 
raised by Mr. Chatterjee, Counsel for- the 
opposite party. i; 
Mr. Ohatterjee raises two other points, 
namely (i) that cl 6 ‘of the contract 
does not amount to a “submission” within 
the meaning of the Arbitration Act, and 
(ii) that the scope of the swt . instituted 
by his cilent is wider than the scope of 
the submission. [ do not see any point: 
in the second contention. The words 
“with regard to this indent or to relative 
goods’ occurring in cl. ô, in my judgment, 
are sufficiently comprehensive “to cover 
the subject-matter of the suit. The case 
of non-delivery would be included there- 
in. If any authority is needed, the case 
in Ghamandi Lal Narayan Dass v. Charan- 
jilal Pokhar Mal (1), is such an authority, 
T cannot also accept the first contention 
of Mr. Ohatterjee. The applicant had 
under cl. 6 the option of either releasing 
the opposite pariy from the contract or 
to proceed by way of arbitration if there 
was any dispute. When he elected not 
to release the opposite party from- the 
contract, he was bound to refer the matter 
in dispute to arbitratjon. The opposite 
party had agreed to refer disputes covered 
by cl. 6 to arbitration. The contract binds 
him. That clause fulfils the definition of 
“submission” a8 given in the Arbitration 
Act. The test is, in my opinion, whether 
both parties are bound by that clause 
and not whether a right has also been 
expressly given to the opposite party to 
initiate arbitration proceedings. The case 
cited by Mr.. Ohatterjee, namely Maritime, 
Italiana Steamship Co. v. Burjor Pramroze 
Rustomji (2)—the passage 1s at page 281" 
—has no application to this case. I accord- 
ingly grant the application: made before 
me by Brindaban Ohandra Dutt & Oo. 


(1) 4 ‘Lah. 168; 73 Ind. Oas. 459; A I R1923 Lah. 


8- 5 Lah LJ 148. - hers 
att 54 B 278; 124 Ind. Cas. 797; AI R 1930 Bom. 
185: 42 Bom. L R43; Ind.Rul. (1930) Bom. 391. : è 


*Page of 54 B.— [Ed] 
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The result is that the opposite party's 
suit and all proceedings thereunder are stay- 
ed. The applicant must have the costs of, 
this application from the opposite party. 

8, Application allowed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. £0 of 1936 
November 1, 1937 _ 

Bennet, J- 
SHEOMURAT SINGH AND oTunes— 
DEF&NDANT3—A PPRLLANTS 
rersus 
DIP NARAIN SINGH—Pratntise— 
RESPONDENT 

Oo-sharer—Suit for profits—Co-sharer mortgaging 
part of.share or specific plots—Decree, tf can, be 
passed against mortgages also—Landlord and tenant 
m - Rzeproprietary tenancy — Creation of such tenancy— 
Tenant’ becomes tenant of all co-sharers. 

“When á makes amortgage of part of 
his as or of specific plots of which he is in ex- 
clusive, pogsession, @ Court in a suit for profite 
should regard the co-sharer and his mortgagee as a 
single unit end a decrees can be passed against the 
mortgagee also. Jadunath Singh v. Hanuman Singh 
(1), followed. 
an ex-proprietary tenancy is created, the 
rieta tenant becomes a tenant ofall the 

and not nierely of his vendor, 


0. A. from the decision of the District 
ge, Mirzapur, dated September 30, 1935. 

Tages . N. Verma, for thè Appellants. 

Mr. N. Upadhia, for the Respondent. 


Judgment .—This is a second appeal by 
seven defendants who are mortgagees of 
8 ecific plots from a co-sharer. The plain- 
tiff is the owner of a share of two annas 
nine piés in a village and he brought a 
suit for profits against certain co sharers 
and the mortgagees of specific plots of those 
co-sharers and the Courts below have 
decreed the suit of the plaintiff for profits. 
One of the points argued in appeal is 
ground No. 3 that the appellants are only 
transferees of specific plots of land and 
cannot be legally regarded as cod-sharers 
and no decree under s. 227, Agra Tenancy 
Ast, of 1928. ‘can be passed against them. 
This point: has been the subject of a de- 
cision’ “of ' Bench of this Gourt reported in 

adunath Singh y. Hanuman Singh (1) and 

e “Bench of which I was a member held 


Te a ome 


JE 
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unit. It would indeed -be impossible to do 
otherwise as the calculation should not be 
made on any other grounds in any other 
manner. If a co-sharer transferred“ the 
whole of his share to mortgagees of specifie 

plots, it is obvious that the cosharer could 
Hee alone be sued for collecting excess 
profits and that he must be joined with the 
mortgagees. In the Transfer of Property 
Act, s. 76 (c) provides that in the absence 
ofa contract to the contrary, a mortgagee 
must pay the Government revenue or other 
charges of 8 public nature and all rent. 
In Agra Tenancy Act of 1926 it is provided 
that the word ‘‘co-sharer” includes the 
adsighees or mortgagees of a co-sharer and 
therefore ' they are included in the term 
‘“‘co-sharer” for the purposes of that chapter; 
but as they have not chosen to take è mort- 
gage of a portion of the share but only of 
pete numbers, therefore they’ must be 
included with the ‘co-shater who mortgaged 
to them the plots in suit. The next point 
which was argued is expressed in ground 
No 5 of the appeal : 


“Because the str ‘owned by the predecessoss-in- 


interest of the plaintiff-resBondent having- become 
the subject’ of ex-proprietary tenanoy, the plaintiff 
respondent cannot claim proportionste share in the 
remaining area ownel bY other oo-sharers,” 

Now there are ‘a number of fallacies in 
this ai'gument. ‘In the first place when an 
ex-proprietary tenancy i is created, the @X*Pro- 
prietary tenant becomes a tenant of all the 
co-sharers and not merely of his vendor. 
The proposition, therefore, fails on this 
ground aloné. Moreover, it is not shown 
that there was any decrease in the profits of 
the village as a result of the ex-proprietary 
tenancy being created. Learned Counsel 
assumed that the income from sir must 
always be greater than the income from 
ex-propristary tenancy. It is n> doubt true 
that the person who holds str as a co-sharer 
derives a greater benefit from doing so 
than the amount of the ex-proprietary rent 
bat that benefit goes to the co-sharer who 
is cultivating the sir and he does not share 
that benefit with the other co-sharers. In 
general, co sharers among themselves in 
arrangements for profits assess their sir 
cultivation at a low rate, lower than tle 
ex-proprietary rate, and therefore by creat- 
ing an ex-proprietary tenancy, the general 
profits of the mahal would be raised and 
not lowered. I find no merits in this second 
appeal and dismiss’ it with costs. No 
ground has been shown for a Letters 
Patent Appeal ‘and, Lherefore, permission “is 
refused d. 

D. Appeal dismisse d. 
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NAGPUR HIGH GOURT 
Oivil Revision Application No. 320 of 1936 
February 11, 193% 


f i PoLLOCK, J. i 
SITARAM BAJIRAO BHALERAO 


—APPRLLANT 
LET8US 
AMRUT RAO AND ANOTHAB— 


- Non-APPLICANTS 

Provincial Insolvency Act (V of 1920), ss. 34 (2), 8 
{c)— Creditor filing ‘petition—Debtor not examined— 
Subsequent proceedings, whether invalid—Fraudulent 
preference—Held on facts that the act amounted to 
fraudulent preference. 

The object of 8. 24 (2), Provincial Insolvency Act, 
is to obtain information at as early a stage as possible 
of the property and the whole conduct of the.debtor 
in relation to the insolvency proceedings, and failure 
to examine the debtor when the petition is presented 
by a creditor does not invalidate the subsequent 
proc eling unless it can be shown that the debtor 

as been prejudiced by -the omission. Where the 
debtor files a written statementand gives evidence on 
his behalf, he obviously is not in any way, pregudiced. 
Maung Chitv.8.P. Y. &. P. Chettyar (4), followed. 
Gangadas v Percival (1) and Popa Ram v. Bara 
Khan (3), not followed. Rala Ram v. Gayan Stngh (3), 


distinguished. : 
An insolvent sold a houseto Wand for an 
ostertsible considerationgof Rs, 3,861 due on a promis- 


sory note for Ra. 3,343, At that time he owned fields 
which had been previously mortgaged and have been 
subsequently foreclosed. The. only other property 
eft to him was not worth more than about 
and he had 


admitted debts amounting to about 
Rs, 10,000 


. There was no satisfactory evidence to 


show that any pressure was brought to bear on 


him A f 

Held, that the dominent motive was to prefer his’ 
creditors Wand L and that therefore the sale to them 
was anact of fraudulent preference within the mean- 
ing of s. 6 (¢) of the Act. i 


App. for:revision of the order of the 
Oourt of the Additional District Judge, 
Amraoti, dated February 2, 1936,in M. A. 
No. 38 of 1935, 

Mr. E. M. Joshi, for the Applicant. 

Mr. R. G. Pande, for the Non-Applicant. 

Order.—Chisis an application to re- 
vise an order adjudging the applicant 
Sitaram ‘insolvent. The applicant was 
adjudged insolvent on a petition present- 
oe one of his creditors on January 25, 

The first point taken is that Sitaram was 
not examined by the Insolvency Court. 
as: required by s. 24(?) of ‘the Pro- 
vincial Insolvency Act, and that, therefore,- 
the subsequent order of adjudication was 
null and void. The decisions in Gangadas 
v. Percival (1), Rala Ram v. Gayan Singh 


(2) and Popa Ram v. Bara Khan (3) have 


A I R1927 Oal. 82; 97 Ind. Oas, 792 


A I R 1930 Lah, 748; 126 Ind. Oas. 489; Ind. Rul. 
(1930) Lah. 727. . 


.. 3) A LR 1935 Pesh. 139; 168 Ind, Oas. 269; 8 R 
Peah. 49 (9). 
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‘frandulent. 


. left to him 
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been cited in'supporb of that view. The 
decision in Rala Ram v. Gayan Singh . ‘2) 
may be distinguished on the’ ground'that 
there the insolvency petition was present- 
ed ‘by the debtor and he was adjudged 
insolvent without being examined. ‘The 
other cases, however, do support the ‘view 
thatthe provisionsofs. 24are mandatory 
-and that the failure to comply with the 
provisions invalidates the subsequent pro- 
céedings. Provisions of law requiring a 
certain procedure have been divided into 
two classes, mandatory and directory; abd 
it bas been frequently held that failure to 
follow a mandatory provision invalidates 
the subsequent proceedings. I have riêver 
been much impressed by the use ‘Of the 
word “mandatory”, andI have never been 
able to see why it “should be easier to 
decide whether a provision of law 16 
mandatory or directory than -to decide 
whether failure to follow it invalidates the 
subsequent proceedings or not. TLe.object 
of s. 2! (2) is toobtain information at as 
early a stage as possible of the property 
and the whole conduct of the debtor in re- 
lation to the insolvency proceedings, and I 
entirely and respectfully agree with the 
decision in Maung Chit.y. 5. P. Y, 8S. P. 
Chettyar (4};‘that failure to. examine 
‘the ‘debtor:when ‘the -petition’-is* presént ed 
“by a, Creditor dés ‘not’ invalidate the" Bub- 
‘sequent proceedings unless it can be,sho 
that the debtor has been. prejudiced: by -the 
“omission. In-the - present case the: debtor 
“filéd’a written'statemént'and giyd'ëviäënce 
on his behalf and he, obvioubly was not in 
“any way prejudiced. I, therefdre; hold that 
the, order ‘adjudging him “insolvent cannot 
be’ set aside on this ground. Sa ite! 
he next question is whether there “has 
been an act of insolvency as defined ‘in-cl. 
(e) of. 6 of the Provincial Insolvéncy~ Act. 
“On, November 10, 1933; Bitara sold a House 
to. Waman and Laxman, for an ostensible 
consideration of . Rs.:3,861 -due. on-a pro- 
'miasory’note for Rs. 3,343; and‘ this‘has béen 
held “by the” lower (Court td bean “ast * of 
preference. At” that” ‘time 
Sitaram owned fields.which: had : been pre- 


e ʻa 


viously mortgaged ‘and have “been ‘subse- 


a 


“ dièatiy foredlosed, ~The dhly other prdperty 


a. | 


‘left is ‘not worth more, dhan about 
Rs. 3,000 and -he -has admitted: debts 
amounting to about Rs. 10,000. Phe‘learned 
Additional District Judge ‘has “held “that 
‘there is no` satisfactory: evidence ‘to “show 
that any pressure was brought to bearson 
““(4)10.B'187; -137 ‘Irid. Oaa: 6717 A” I RMO32-Rang 
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$67; Ind. Rul. (1932) Rang. 138, 
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him and that as he was so heavily involved 
he obtained no advantage from this sale. 
From that it would follow that the dominent 
motive was to prefer his creditores Waman 
and Laxman and that, therefore, the sale to 
them was ən act of fraudulent prefer- 
ence. 

Lastly, it has been contended that there 
was other sufficient cause in the words of 
s. 290f the Act for not adjudging him 
insolvent. As he is hopelessly involved, 
there is obviously no other sufficient 
cause. 

The application for revisicn is, there- 
fore, dismissed with costs. Oounsel's fee 


D. Revision dismissed. 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 28 of 1936 
October 18, 1937 
Tsom, Ae O. J. AND Nramat ULLAM, J. 
Chaube SHESUDARSHAN LaL— 
DBFENDANT— APPELLANT 

VETEUS 
BALMAKUND AND OTARRS—P LAINTIFFS— 
ae RESPONDENTS 
Civil Procedure Code (Act V of 1908), 8. 11— Deci- 
on guesiton of proprietary 
right under N.-W. P. Rent Act (XII of 1881), whe- 
ther res judicata in subsequent suit under Agra 
Tenanoy Act (III of 1928), involving same tion— 
General principles of res judicata — Assistant Col- 
lector, Second Olass, dectding in 1919 on question of 
ary title—Whether res judicata in subsequent 


propriet e 
, suit under s. 83, Agra Tenancy Act (III of 1926), in- 


volving same question. 

A decision of a Revenue Oourt under N-W. P. 
Rent Act XXH of 1881 on a question of proprietary 
right is no bar to the Revenue Court adopting the 
procedure under Agra Tenancy Act II of 1901, nor 
18 ite bar to such Court taking action under Agra 
Tenancy Act Ill of 1926and deciding the same ques- 
tion. 

‘Under s, 11, Civil Procedure Code, the Court decid- 
ing the former suit should have been competent not 


. ohly to decide the issue which arises in the sub- 


-its decision is binding on 


sequent suit but the subsequent guit itself, Where 
a Court has exclusive jurisdiction to decide a question, 
on all Uourts under the 
general principles of res judicata. For example, if 
8 Revenue Oourt decides the question as to which 
Glass atenant belongs, its decision is binding not 
énly on the Revenue Court but also onthe Civil 
Gourt, though the Revenue Vourt deciding such 


_ question is not competent to decide the civil suit in 


~ 
tY 


-r 
X 


which the question subsequently arises. Section 11, 
Oivil Procedure Oode, applies where the two Ooarts, 
whose decisions are in question, have concurent 
jurisdiction 

In cases arising under Agra Tenancy Act II of 
1901, the Oivil Courts and the Revenue Courts 
had concurrent jurisdiction as regards questions 
of proprietary mght where they arise between 
landlord and tenant. The role of res judicata 


“-,applicable to that class of cages is a. il Oivil 


SHRODARSHAN LAL V. BALMAKUND (ALL) 


174 10 


Procedure QOode. Unless therefore, the Oourt 
which decided the former suit was competent to 
decide not only the issue which arose inthe sub- 
sequent suit but also the subsequent suit itself, the 
decision in the former suit ofthe question of pro- 
prietary right will not be res judicata in the sub- 
seguent suit on the same question: Applying this 
rule the decision of 1919 by the Assistant Collector, 
Second Olass, on the question of proprietary right is 
not res judicata in a subsequent suit under s, 62, Agra 
Tenancy Act (IIT of 1928), 4 e. asuit for eject- 
ment of a tenant on the ground that he has sub-let 
his holding in contravention of the provisions of 
that Act ince the previous decision of 1919 by 
Assistant Oollector Wasa decision of a QOivil Court 
which was not competent to try the suit under s. 82 of 
Act IH of 1926. Bed Saran Koer v. Bhagat Deo (4), 
distinguished. 
L. P. A. against the decision of Mr. Justice 
Harries, dated October 1, 1936, reported in 


166 Ind. Oas. 807. 


Mr. Din Dayal, for the Appellant. 
Mr. Panna Lal, for the Respondents. 


Niamat Ullah, J.—This is a Letters 
Patent Appeal from an orderof remand 
passed by a learned Single Judge of this 
Court in a second appeal fromthe decree 
of the Additional District Judge of Agra 
The appellant in thiseOourt wasa defend- 
ant inthe suit which has given rise to 
this appeal. He was sued by the plaintiff- 
respondent in the Court of an Assistant 
Collector, First Olass, for ejectment under 
8.82, Agra Tenancy Act (III of 1926) -from 
a four bigha 18 biswa land situate in 
village Datoji, mahal Daya Kishan, dis- 
trict Agra. The plaintiffi-respondent isthe 
proprietor and lambardar of the aforesaid 
mahal and alleged in his plaint that the 
defendant-appellunt was an occupancy 
tenant of the land referred to and 
had sub-let his holding in contravention 
of the provisions of the Tenancy Act which 
fact rendered him liable to ejectment. 
The defendant pleaded that he was notan 
occupancy’ tenant but a proprietor, and 
therefore, not liable to ejectment for the 
reasOn alleged by the plaintiff. The prin- 
cipal question in the case was whether 
the defendant was a proprietor as alleged 
by him. In proof of his allegation the 
defendant produced copies of three orders 
of Revenue Courts. One was passed as 
far back as 1879 by an Assistant Settle- 
ment Officer in proceedings for assessment 
of rent. The defendant (or his predeces- 
sor) pleaded inthat case that he was a 
proprietor. The Assistant Settlement 
Officer upheld that plea and refused to 
agsess rent. In 1891 the plaintif (or his 
predecessor) instituted against the defend- 
ant (or his predecessor) a suit for arrears 
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of rent inthe Court of an Assistant Collector, 
First Class The suit was dismissed on the 
defendant's plea based on the decisioa of 

‘1879, that he was a proprietor. In 1919 
the plaintif sued the defendant in the 
“Oourt of an Assistant Collector, Second 
Olass, for arrears of rent. This suit was 
also dismissed on, the defendant's plea 
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Act If of 1901 empowers the Revenue Oourts 
either to decide a question of proprietary 
right raised before it or to direct: one of 
the parties toobtain a declaration of his 


‘right from a Civil Court and stay the pro- 
' ceedings before it. The Tenancy Act IIL 


of 1926 whichis now in force, empowers 
the Revenue Court to remit an issue to a 


competent Civil Court for the decision- of 
the question of proprietary right raised 
‘before it and to decide the question finally 


that he was not atenant buta proprietor. 
‘There was a controversy before us that 
-inthe second and third cases the Oourt 


did not definitely hold thdt the defendant 
was a proprietor We have referred to the 
judgments in those cases and are of opinion 
-that the Court did hold tbe defendant to 
be proprietor on the strength of the 
Assistant Settlement Officer's order of 1879. 
-In the suit which has given rise to this 
appeal the defendant as already said again 
` pleaded that he was a proprietor and that 
‘the decisions in the second and third of the 
‘above three cases operated as res judicata 
so that as between the parties to this liti- 
gation the defendant must be keld to be 
proprietor and not e tenant. 
_ The Assistant Collector and on appeal 
the Additional Distrfct Judge upheld the 
plea of res judicata and dismissed the 
' plaintiffs suit. In second appeal the learned 
‘Single Judge, whose decision is now in ques- 
tion took a contrary view, holding that 
neither of the two decisions relied on by 
the defendant operates as res judicata. 
Accordingly he set aside decrees of the 
‘first two Oourts and remanded the suit for 
, decision of the question - of proprietory 
‘right’ on the merits. The defendant 
has appealed under the Letters Patent and 
reiterates his plea of res judicata. The 
only question we are called upon to decide 
.is whether one orthe other of the two 
decisions above referred to concludes the 
question of proprietary right in: favour of 
the defendant. 

The question whether the decision of 
1694 operates as res judicata presents no 
difficulty. It was given at a time when 
N.-W. P. Rent Act (XII of 1881) was in 
force. That Act did not empower the 
Revenue Oourts to decide any question of 
proprietary right, except incidentally, nor 
was an ejectment suit of the nature 
contemplated by s. 82 of the present Agra 
‘Tenancy Act provided for by Act XII of 
1881. The decision of 1894 cannot operate 
as res judicata now when Revenue Vourts 
hava been empowered by the Tenancy Act 
to decide conclusively a question of pro- 
prietary right arising between the parties 
toarent suit. Section 199 of the Tenancy 


on receipt of the finding of the. Civil 
Court. Itisclear to usthat the decision 
of a Revenue Court under Act XII of 1881 
on a question of proprietary right was no 
bar to the Revenue Court adopting: the 


‘procedure under Act, II of 1901. nor is ita 


bar now to such Court taking action under 
the Tenancy Act IIT of. 1926. Accordingly 
we hold that the decision of 1894; .does not 
operate asres judicata on the: question of 
proprietary right. We may note that this 
decision. was not relied on before the 
learned Single Judge who heard the second 
appeal as a bar of res judicata. 
As to whether the’ decision of 1919 
operates as res judicata is. somewhat com- - 
plicated by certain decided cases of this 


,Court. Untrammelled by these cases and 
‘viewing the matter in the light of the plain 
- provisions of s. 11, Civil Procedure Code 
‘thereis little difficulty in holding that that 
. decision does not operate a8 res judicata, 
‘According to s. 11 unless the Court which 
- heard and decided the former suit was 
..competent to decide also the subsequent 


suit orthe suit in which such issue has 


_ been subsequently raised, ita decision can- 


not operate as res judicata in the subse- 
quent suit on the issue subsequently raised. 


. The Court deciding the former suit should 


have been competent ‘not only to decide 
the issue which arose in the subsequent 
suit but the subsequent suit itself. This is 


‘perfectly clear from the language ofs. 11. 


This was emphasised by their Lordships of 
the Privy Council in Gokul Mandar v. Pud- 
manund Singh (1). Applying this proposition 
to the case before us, it will be found 
that the decision in 1919 was that of. an 
Assistant Collector, Second Olass, who was 
not competent to decide ejectment suits 
of any kind which were cognizable 
by an Assistant Oollector, First Olass, 
under the Tenancy Act Il: of 1901. The 
lawin that respect has not undergone any 
change, and ‘under the Tenancy Act LI 
of 1926, which is nowin force, the position 


a 290 707; 39 I A 196;6 O W N 825; B Sar, 393 
). oe Ai 
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is- the-same. It follows that the decision of 
the Assistant Collector, Second Olags, in 
& suit for arrears of rent inter partes, that 
‘the defendant was a proprietor, is no bar 
to the Assistant Collector, First Olass, be- 
-fore whom the present suit under s 82 of 
Act III of 1926 has been instituted, refer- 
‘Ying -an issue to the ‘Civil Court and de- 
‘ciding it on ‘the merits. In any case, the 
‘Oivil Couit, to whom the issue of prop- 
-.Tietary right is-to be referred, is not bound 
‘By the decision of the Assistant Oollector, 
‘Second Class, given in 1919. 
‘On behalf of‘the defendant reliance was 
‘placed on Amin-ud-: Din v, Abdul Shakoor (2). 
“A lédrned’ Single Judge of this Gourt held 
‘that ‘the decision df an Assistant Collector, 
“Second Glass, òn a question of proprietary 
"Wight opetates'ds res judicata in a'subse- 
quént ejéctment suit before an Assistant 
‘Collector, First Olass, on the same question. 
‘The'learned Judge ‘observed that, as the 
‘Assistant Collector, Second Class, was em- 
` -powered, under s. 189 of Act II of 1901, 
= _tō decide a-question of proprietary right, 
his decision should be considered to be 
‘that of a Munsif and that in the subsequent 
“guit, if the ‘Assistant Oollector, First Olass, 
“decided the question of proprietary right 
“himself, his decision would also be that of 
“a'Munsif ; it followed that the decision of 
“the Assistant Collector, Second Class, ae 
‘aduivalent to that of the Munsif, operate 
hs “Fes judicata in the second suit, in which 
also: the decision of the question of prop- 
rietary ‘right would be that of a Munsif. 
.Thelearned Judge went on to say that in 
‘déciding the question of proprietary right, 
¿the “Assistant Collector, whether of the 
-First Class or of the Second Olass, didnot 
-got asra Revenue Court but as a Oivil 
<“Oourt. It is possible to ‘argue that the 
‘Revériue Court acted as such, though the 
“special provisions of Act If cf 190] gave the 
‘game effect to-its decisions on the question 
~of- proprietary- right as theMunsif’s deci- 
“gion “would' have had. As against this, 
a contrary wiew ‘was taken by Sulai- 
Dian, J. in Kumari v. Adit Misir (3). 
LNeitherof théese:décisions is binding on us 
Sitting in ‘Division Bench ; but there is a 
+ Fall Bench” case, Wiz, ‘Bed Saran Koer v. 
“‘Bhagai Deo (4), which strongly relied upon 
. by- the: learned Advocate for-the appellant. 
“We cèhsider otitselves bound to follow it, 
put aré of opinion that it is distinguishable 
. \ (2J AIR 1993 All. 556;73 Ind. Oas 460; L R5 A 26 


‘Rev : 
i a IR 1926 AN. 34; 89 Ind. Oas. 879; LRBA 
athe v. 
-+ > (4)-33 A 453, 10 Ind. Oas. 924; 8 A LJ 341. 
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from the case before us. The plaintiff in 
that case sued the defendant in the Court 
of an Assistant Collector, First Class, for 
ejectment. The defendant pleaded that he 
was not a tenant but:had proprietary right 
inthe land in dispute. Act II of 190]-was 
then in force. The Assistant Oollector 
chose, under s. 199 of that Act, to decide 
the question of proprietary right himself 
instead of directing one of the paities to 
institute a civil suit. The suit was dis- 
missed. The Plaintiff did not appeal but 
applied to the Revenue Court-for- correction 
ofthe entries in the revenue records.’ His 
application was dismissed. Hee-then insti- 


tuted asnit in the Oivil Court for eject- 


ment of the defendant and for a declaras- 
tion of his proprietary right. It was held 
by the Full Bench thatthe decision of .an 
Assistant Oollector, who had jurisdiction.to 
decide the question of proprietary right 
unter s. 199, operates as res judicata in 
the subsequent civil suit. It was observed: 
“The decreas was pronounced, it is trae,. by -a 
Revenue Court, but by a Revenue Court which, as 
we have held in previous decisions, and as we 
now hold, is pro tanto Oivil Court of cempetent 
jurisdictirn to decide the “question of title.” 
On the authority of tbis Full Bench rul- 
ing, we must hold that when the Revenue 
Oourt decided the question of proprietary 
right under s. 199, in a case arising under 
Act If of 1901, the decision should: be 
assumed to be the decision of a Civil Oourt. 
This view may present difficulties in some 
cases; but in the circumstances -of the 
present appeal no difficulty can arise, 
Where a QOourt has exclusive jurisdiction 


to decide a question, its decision is binding 


on all Courts under the general principles 
of res judicata. For example, if a Revenue 
Court decides the question as to which 
class a tenant belongs, its decision is bind- 
ing not only on the Revenue Court but 
also on the Civil Oourt, though the Reve- 
nue Court deciding such question is not 
competent to decide the civil suitin which 
the question subsequently arises. Simi- 
larly, where a question of proprietary 
right was decided by the Oivil Court þe- 
fore the passing of Act II of 1901, its deci- 


“sion was binding on- the Revenue Oourt 


on the same question, even though the Oivil 
Oourt, which decided such question,-was not 
competent to decide the case in the Reve- 
nue Oourt. This result is arrived at not -by 
the application of s. 11, Civil Procedure 
Code, which is not in terms applicablg,.but 
on general principles of the rule of res 
judicata. Section 11, Civil Procedure Code, 
applies where the two Oourts, whose. de- 
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cisions are in question, have concurrent 
jurisdiction. In cases arising under Act II 
of 1901, tae Civil Courts and the Revenue 
Courts had concurrent jurisdiction as re- 
gards questions of proprietary right where 
they arose between landlord and tenant. 
The rule of res judicata applicable to that 
class of cases is 8. 11. Unless, therefore, 
the Court which decided the former suit 
was competent to decide not only the issue 
which arose in the subseqtent suit itself 
the decision in the former suit of the ques- 
tion of proprietary right will not be res 
judicata in the subsequent suit on the same 
question. Applying this rule to the case 
before us, we have totake it that the deci- 
sion of 1919 by the Assistant Collector, 
Second Clase, on the question of proprietary 
right raised before him should be taken to 
be the decision of a Civil Court. Now,a 
suit under s. 82, Agra Tenancy Act (MII 
of 1926), 4. e. a suit for ejectment of a 
tenant on the ground that he has sub let his 
holding in contravention of the provisions 
of that. Act is not within the competence of 
the Civil Court. It méy be that the issue 
of proprietary right arising in the present 
case should have been decided by the 
Assistant Collector, Second Olass, but, as 
already stated, one of the important require- 
ments of s. 11, Civil Procedure Code, which 
is applicable, is thatthe Court which decid- 
ed the former suit was competent to decide 
the subsequently instituted suit. This being 
so, the decision of the learned Siugle Judge, 
challenged in appeal, is right. The result 
is that the appeal fails and is dismissed 
with costs. 

D Appeal dismissed. 





LAHORE HIGH COURT 
Oivil Revision Petition No. 169 of 1936 
December 1, 1936 
TRK CHAND, J. 
L. P. VERMA—DsrenpaNntT—PsRririloNnEee 


VET SUS 
DYER MEAKIN BREWERIES, Lro.— 
PLAINTIFF AND ANOTEER—DBEFENDANT— 
Opposits PARTIES 

Panjab Excis Manual, Vol. II, r. 27—Haception 
under—Licensee's power toaliow another to conduct 
sale of liquor—Such person selling without license— 
hele of purchase of liquor made by him, if un- 

awful. i 
Under the Sp to r. 27 (Vol. II ofthe Punjab 
Excise Manual, Chap. 5.89, p. 19) it is permissible 
for the licensee of a Bar to allow another person 
to conduct sales without previously submitting his 
name to the Collector for approval. Therefore, such 
a person as the contractor of the Bar can sell liquor to 
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persons visiting the Bar, and it cannot be. said. that 
8 


‘Simla, brought a suit for 


63 


contract for the purchase of liquor was unlawful on. 
the ground that he did not hold a license to sell 
retail liquor. ; 

O. R. P. from the decree of the Small 
Sey Oe Judge, Simla, dated December 

t etre A 

Mr. Kartar Singh for Mr. R. L. Anand- IF, 
for the Petitioner. 

Mr. S. K. Ahmad, for the Opposite Party 
(Plaintiff). 

Order.—Dyer Meakin Breweries, Lid. 
recovery of 
Rs. 236 against L. P. Verma as the owner 
of the Roxy Theatre Bar alleging that the 
aforesaid sum was due to them as balance 
of the price of liquor supplied. L. P. 
Verma pleaded that Le was not the pro- 
prietor of the Roxy Theatre Bar, which 
was Owned by one Beli Ram Sri, but that 
he was a contractor of the Bar under the 
proprietor who alone held an excise license 
in his own name. On this Beli Ram Sri 
was also impleaded as a defendant.. He 
set up the defence that he had given-the 
contract of the Bar to L. P. Verma, that 
he never gave any order for liquor to the 
plaintiffs and: had no knowledge of the 
claim at ail. L. P. Verma did’ not deny 
the correctness of the amount: due, but 
pleaded that. the contract with him was 
void as he held no license for'the sale of 
liquor in his-own name and, therefore, it 
was unlawful for him to purchase liquor 
from the plaintiffs. _ | 


‘The Judge, Small Cause Court, held 
that Beli Ram Sri was not liable,ag he 
gave no order to the plaintiffs and had no 
account with them in 1933 when the sup- 
plies in dispute were made. “He held 
defendant No. 1 liable, finding that the con- 
tract by him with the plaintiffs was not 


“unlawful. He accordingly passed a decree 


for the sum claimed against L. P. Verma 
only, dismissing the suit against Beli Ram 
Sri. L. P. Verma has come up in revisidn 
and on his behalf it has been contended 
that no decree should have been passed 
against him as the contract was unlawful. 
After hearing Counsel and examining the 
record, I see nv force in this contention, 
The petitioner was admittedly the con- 
tractor of the Bar under its proprietor 
Beli Ram Sri, who held a license in form 
L. 12 B for the retail vend cf liquor at the 
Bar. Under the exception tor. 2 (Vol. II 
of the Punjab Excise Manual, Chap. 5°39, 
p. 19), it is permissible for the licensee of a 
Bar to allow another person to conduct 
galeo without previously submitting his 
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name to the Oollector for 
Therefore, the petitioner L.P. Verma as 
the Contractor of the Bar could sell liquor 
to persons Visiting the Bar. aiid it cannot 
be said that his contract with the plain- 
fits for the purchase of liquor was unlaw- 

|. The petition fails and is dismissed 
with costs. 


N. Petition dismissed. 


approval. 
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ALLAHABAD HIGH COURT 
Civil Revision Petition No. 409 of 1937 
November 26, 1937 
BENNET, J. 

KEDAR PRASAD AND crazres— 
APPLIGANTS 


VETSUS 
SURAJ NARAIN SINHA—Opeosrra 
: _ Party 
U. P. Agriculturists’ Relief Act (XXVII of 1934), 
88. 2 (f), 3—“ Person” in s. (f), if includes joint 
Hindu bel nes nstalment decres, if can be passed. 
Under the U. P. General Olauses Act, a‘ “person” 
includes an association of individnuale and therefore 
includes a Hindu joint family. So the term “person” 
in 8. 2 (7), U, P. Agriculturists' Relief Act includes a 
joint Hindu family. Where such a family holds an 
agricultural holding the rent of which is only Rs. 5 
per annum, the joint family should be eiad as an 
agriculturist, and the whola family is entitled to 
instalments under s. 3. The mere fact that the name 
P or me members is not recorded makes no 
nce. 18 unnecessary to jai 
of Expl. 3 of s. 3 in such sae E eee 
O. R. P. against the order of the Small 
gre Court Judge, Benares, dated March 
$ « 


Mr. Shiva Prasad Sinha, for the Appli- 
ae ‘3 
r.. Parashu Ram Tiwari for Mr. B. 
Maltk, for the Opposite Party. ji 
Order.—This is a Civil revision fled by 
the defendants against ‘an order of the 
Judge of the Small Cause Court of Benares, 
dated March 13, 1936, refusing to grant 
instalments to the defendants under s. 3 
U. P. Agriculturists’ Relief Act. The 
plaintiff brought a suit on a promissory 
nole dated January 6, 1935, for recovery of 
Rs. 946-8-6 and the Court found that the 
Plaintiff was entitled to a decree. There 
were three defendants members of a joint 
family and they produced a copy of the 
Khatauni which showed that two of them 
were entered as tenants in 1342 Fasli 
(1935-36) of an occupancy tenancy. The 
point was raised that defendant No. 3 was 
not an agriculturist as his name was not 
recorded. In the trial Court reliance was 
placed upon Explanation 2 of s. 2, 
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U. P. Agriculturists’ Relief Act. That Ex- 
paredon, however, does not apply to Ohap. 

, 8.93 

It is, however, not necessary to resort to 
tke provisions of that Explanation because 
in the present case the joint family holds 
this agricultural holding and ths rent of 
the agricultural holding is only Rs. 5 per 
annum. Section 2 (f) defines as an agricul- 
turist a person who pays rent for agricul- 
tural land ae exceeding Rs. 500 per 
annum (with the exception of a thekadar 
or under-proplietor in Oudh holding under 
a sub-settlement, with which we are not 
concerned). Now under the U. P. General 
Olauses Act, a “person” includes an 
association of individuals and, therefore, 
includes a Hindu joint family. The Hindu 
joint family in question is an agriculturist 
under this definition. It is only in the 
case of a Hindu joint family where the 
rent paid by the joint family exceeds 
Rs 500 in this sub-s. (f) that recsurse is 
necessary under Explanation 2, and if an 
individual member of Hindu joint family 
does not exceed the,limit of Rs. 50% for his 
share of the rent, then he would he 
entitled tothe benefit of the various sec- 
tions of the Acteother than those excepted 
by Explanation 2. Inthe present case 
the Hindu joint family of the defendants 
is entitled to be treated as an agricul- 
turist under s. 2 (f) and, therefore, the 
family is entitled to instalments under s. 3,__ | 
U.P. Agriculturists’ Relief Act. Learned 
Counsel for the plaintiff points out that the 
decree of the trial Oourt stated: “I will, 
however, ‘give instalments if sufficient 
security is given in a month,” and he 
argues that as instalments were granted 
there is no need for this Court to interfere ° 
in revision. But the granting of instal- 
ments by the trial Oourt was conditional 
on security being furnished and as a matter 
of fact Counsel admits that the security was 
not furnished. 

Accordingly, therefore, I consider that 
the case should be remanded to the trial 
Court and that Court should grant instale 
ments in accordance with the provisions 
of s. 3, U. P. Agriculturists' Relief Act, 
and I, therefore, remand the case for this 
purpose. The defendants instead of apply- 
ing in revision to this Oourt filed an appeal 


- and obtained an order from the Appellate 


Oourt and that order was brought in revi- 
sion before this Court and I have æt the 
appellate order aside to-day as the Appellate 
Court had no jurisdiction underthe U. P, 
Agriculturisie’ Relief Act. It was in this 
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connection that the defendants filed an 
application in revision in this Court. Under 
these circumstances, I direct that the 


Parties shall pay their own costs in this 
revision. 
D. Case remanded. 


BOMBAY HIGH COURT 
First Civil Appeal No. 205 of 1936 
January 11, 1937 
BROOMFIBLD AND Wassoopew, JJ. 
PARSHOTTAM JETHALAL SONI 
AND OTABRS— PLAINTIPRS— APPELLANTS 


VETEUS 
SECRETARY or STATE AND ANOTARR— 
Derenpants Nos. | and 2— 
RESPONDENTS 
Land Acquisition Act (L of 1894), 3s. 4, 8—Scheme 
for construction of road—Part of land acquired 
intended for recouping cost of scheme — Notificati 
under s.4—Scheme cancelled and revised schame tn- 
troduced— Persons allowed to build on land included 
in nottfication—Nottfication under 8. 6, without fresh 
notice under s,4—Notices held not illegal —Munict- 
pality held not estopped from proceeding with acquist- 
tion WA pa wadah ir by allowtng persons to butld on 
land—-Costs—Advocats's fees@in such cases—Bombay 
Municipal Boroughs Act (XVIII of 1925), ss. 114, 71 
(a)—" Purchase", ins. 111, if includes compulsory ac- 
quisition. ° 
A scheme for the construstionof an arterial road 
was approved by the Standing Oommittee of the 
ane greed and afterwards by the resolution of the 
General Board. An attempt was made to get the 
resolution rescinded but it failed and the Government 
issued a notification under s. 4, Land Acquisition Act, 
which was amended in some respects by later notiñ- 
cation, By the scheme certain land was. a at to 
be acquired for that purpose. Part of the land was 
intended for the purpose of recouping the cost of the 
scheme. Later on, on the persistent opposition, 
the scheme was cancelled and a revised scheme was 
introduced. This scheme was approved by the 
Standing Committees and passed by the General 
Board.’ In May 1934, some five years after. the first 
notification, Government issued notifications-under 
g. 6, Land Acquisition Act. No fresh notice onder 
8.4 was issued. Meanwhile in some of the notified 
areas the Municipality granted permission to certain 
ns to erect buildings, and make repairs to 
uilding already existing therein. Certain persons 
instituted a representative suit for a declaration that 
notifications under the Land Acquisition Act issued 
by Government at the request of the Municipality 
were ultra vires and for an injunction restraining 
the defendants, the Secretary of Statefor India and 
the Municipality, from going on with the acquisition 


proceedings : 

Held (4), that at the material time, thatis to say, 
when the notifications were issued, the Municipality 
approved of the scheme and had moved Government 
to take action. The fact that at sometime between 
the dates of the two notifications it was ot a different 
opinion was irrelevant, The notices, therefore, were 
valid. ‘he Act nowhere postulated identity m the 
scheme by means of which the public object was to be 
cairied out. What was necessary was that the lands 
should be notified first unders. 4 and then under 
5.6. No fresh notification under s. 4 was necessary. 
[p. 70, col, 1.] 


- fact but one de futuro in respec 
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(ii) thatthe validity of the acquisition proceedings 
depended upon the existance of the public purpose and 
not upon whether the whole cost of the scheme could 
legally be debited to the Municipality. Therefore 
the notification under s 6 was not illegal on the 
ground that part of the land was required to recoup 
the oost of the scheme. , 

(tii) that there was no estoppel on the part of the 
Municipality on the ground that after the cancella- 
tion of the original scheme, certain persons were 
allowed to build on the land. The Municipality 
could proceed with the acquisition proceed 
because at best the representation that could . be 


inferred from its conduct was not asto praia 


t of which no estoppe 
could arise Jethabhai v. Nathabhai (2), referred to. 

(19) that even if it had to be held thatthe delay 
between the two notifications was unreasonable, it 
could not be ssid that it was open to the Oourtto treat 
the proceedings as illegal and void. [p. 72, col. 2.] 

(v) that under the circumstances this was a case in 
which the value of the subject-matter wus not capable 
of ascertainment. Therefore the Advocate's fes must 
be the minimum prescribed by r. 6 in Appendix E of 
the Appellate Side Rules. [p. 73, col 2. 

The word “purchase” in s. 114, Bombay Municipal 
Borovets Act, includes compulsory acquisition. [p. 
73, col. 1. 


F. O. A. from the decision of the. District 
Judge, Ahmedabad, in O. 8. No. 1 of 1936. 
_ Messra. G. N. Thakor and J. C. Shah, 
for the Appellants. 

Mr. K. Mel. Kemp, Advocate-General and 
Mr. P. B. Shingne, Government Pleader, 
for Respondent No. 1. 

Mr. U. L. Shah, for Respondent No. 2. 

Broomfield, J.—The plaintiffs appellants 
are the ownere of properties in the 
Kalupur ward of the City of Ahmedabad. 
They brought this suit which has been 
dismissed by the District Judge of Ahmed- 
abad for a declaration that certain 
notifications under the Land Acquisition 
Act issued by Government at the request 
of the Municipality are ultra vires and 
illegal and for an injunction restraining 
the defendants, the Secretary of State for 
India and the Municipality, from going 
on with the acquisition proceedings. The 
notifications in question relate to a scheme 
called the Kalupur Relief- Road Scheme 
for the construction of a new arterial road 
through the city from the Fort of Bhadra 
to the neighbourhood of the railway 
station. Proposals in this connection origi- 
nally a part-of a larger improvement 
scheme had been under consideration 
for some years before 1923.. In that year 
Mr. Mirams, the then Consulting Surveyor 
to Government at the request of the Oom- 
mittee of Management then temporarily 
in charge of the affairs of the city, sub- 
mitted a detailed report on the subject 
(Ex. 89). There was considerable opposi- 
tion tothe proposal and nothing was done 
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for several years. In 1928 Mr. Miram’s 
scheme was approved by tne Standing 
Committee of the Municipaliiy and after- 
wards by the resolution of the General 
‘Board on June ‘7, 1928 An attempt 
was Made to get the resolution rescinded 
-but it failed and in August, 1928, Govern- 
ment issued a notification under s. 4, Land 
Acquisition Act I of 1894, which was 
amended in some respects by later notifi- 
cations in February and November, 
1929. The oppcsition to the scheme persist- 
ed, however, and in view of certain 
representations made and of the advice 
of the Legal Remembrancer, Government 
by a memorandum issued in May 1930, 
informed the Municipality that parts of the 
scheme as proposed were beyond its powers 
and that the scheme required radical revi- 
sion. On July 19, 1930, the Municipality 
Passed a resoluticn cancelling that of 
June 27, 1928, and requesting Govern- 
mentto withdraw the notifications . and 
drop further proceedings. The notifications 
were not, however, withdrawn. 

In June, 1932, certain councillors moved 
the Municipality to re-consider the matter. 
Arevised scheme which had in the mean- 
time been prepared by the Oonsulting 
Surveyor to Government was approved by 
the Standing Oommittee and passed by 
the General Bosrd on August 4, 1933. 
In May 1934, Government issued notifi- 
cations under s, 6, Land Acquisition Act. 
The suit from which this appeal arises 
was instituted on August 9, 1935. It 
was heard by the District Judge. He 
framed 11 issues, of which two are general 
issues. - Some have been decided in favour 
of the plaintiffs but-on the material points 
he decided against them. Of the issues 
decided against the plaintiffs, their learned 
Counsel has dealt with Issues Nos. (2), 
(3), (6) and (7) which are as follows : 

' 23 Did the notification issued by Government under 
‘gs. 4, Land Acquisition Act, in 1928-29 in accord- 
ance with Resolution of the Municipality No. 286 of 
June 27, 1928, cease to have effect as soon as 

Resolution was cancelled by the Municipslity by 
‘its subsequent Resolution No. 479 of July 19, 1930 ? 
(3) Are the defendants estopped from treating the 
said notification of 1928-29 as subsisting ın spite 
of the Municipality’s resolution No 478 on duly 
19, 1930, by the conduct of the Municipality in 
granting permits to construct on the land notified 
to be acquired? (6) (a). Is it open to the Oivil 
Court to enter into the question whether the acquisi- 
tion is being made for a public purpose? (b) If 
Bo, do the plaintiffs prove that the purpose the 
acquisition is not a public purporse? (e) lf ao, 
are not the acquisition proceedings ultra vires and 
illegal? (7) Are the acquisition proceedings illegal 
and void by the reason of the lapse of more than 
five years between the notjfication under s. 4 of the 
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Land Acquisition Act and the notification under 
§ 2” 


But for the most part, the learned Counsel 
argued the case for the appellants on lines 
which though generally covered by the 
issues framed, are not specifically set out. 
His case briefly is this. The acquisition of 
these lands is for and on behalf of the 
Municipality. The purpose for which the 
lands are to be acquired is only to 
be regarded as a public purpose because 
they ‘the Municipality) wanted the lands. 
In July 1930, the Municipality decided 
to drop the scheme, and there was then 
no public purpose remaining. There is 
no power. to acquire land for the Muni- 
cipality if that body does not need it. 
The notifications issued prior to that date 
on the basis that the Municipality required 
the lands automatically ceased to have 
effect. The subsequent resolution of the 
Municipality required a fresh notification 
under s. 4, Land Acquisition Act. As the 
original notification ceased to be effective, 
it could not be made the basis of a final 
notification under æ 6. Weare concerned 
not with Mr. Miram’s original scheme 
revised but with a newscheme altogether. 
There having been no notification under 
8. 4 in respect of it, all the proceedings 
now being taken are ulra vires. That is 
the learned Uounsel's first and main point. 
His second point is this. Assuming that 
the notification under s. 6 is otherwise 
legal, it is illegal in so far as it seeks 
to acquire lands not actually reqnired 
for the road but required for the purpose 
of recouping the cost of the scheme. I think 
the answer to these contentions is-to be 
found in the relevant provisions of the 
Land” Acquistion Act and the Bombay 
Municipal Boroughs Act. Section + of 
Land Acquistion Act (Iof 1894) provides 
in the sub-s, 1: 

“(1) Whenever it appears to the Local Government 
that land in any locality is needed or is likely to 
be needed for any public purpose, a notification to 
that effect shall be published in the Oficial Gazette, 
and the Oollector shall cause public notice ofthe 
substance of such notification to be given at 
convenient places inthe said locality." 

The second clause goes on to provide that 
after the publication of this notice, Govern- 
ment officers may enter upon the lands 
for various purposes connected with the 
acquistion. Section 5-A of the Act pro- 
vides for the hearing and disposal of 
objections made by persons intereBted in 
any land which has been notified. Section 
6, sub-s. (1),is in the following terms: 

“8, (1) Subject to the provisions of Part 7 of 
this Act, when the Local Government is satisfied, 
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after considering the report, if any, made under 
s. 5-A, sub-s. (2), that any particular land is 
needed for a public purpose, or for a Oompany, 
a declaration shall be made to that effect under 
the signature of a Secretary to such Government or 
of some officer duly authorized to certify its 
orders: Provided that no such declaration shall 
be made unless the compensatin to be awarded for 
such property is to be paid by a Company or wholly 
or partly out of public revenues or some fund con- 
trolled or managed by a localauthority.” 


In subs. (3) of s. 6, it is provided 
that the said declaration shall be con- 
clusive evidence that the land is needed 
for a public purpose or for a company, 
as the case may be: and, after making 
such declaration, the Local Government 
may acquire the land in manner herein- 
after appearing. It is not disputed that 
in the present case the notifications issued 
under s. 4 and s. 6 of the Act complied 
with the formal requirements of those 
sections. I may also referto s 48, syb- 
s. (1), which says that except in the 
case provided for in s. 36 (with which we 
are not concerned), the Government shall 
be at liberty to withdraw from the 
acquisition of any | of which possession 
has not been taken. Section 50, sub-s. 
(1) provides as follows: 

“Where the provisions of bhis Act are put in 
force for the purpose of acquiring land at the 
cost of any fund controlled or managed by a local 
authority or of any company, the charges_of and 
incidental to such acquisition shall be defrayed 
from or by such fund or company.” 


The most important provisions of the 
Bombay Municipal Boroughs Act (XVIII of 
1925) for our purposes are s. 71 (a) and s. 114, 
They are as follows: 

“71. A Municipality may, at ite discretion, pro- 
vide, either wholly or partly, out of the Munici- 
pal property and fund for—(a) laying out, whether 
in areas previously built upon or not, now public 
streets, and acquiring the land for that purpose, 
and the land required for the construction of build- 
ings or curtilages thereof, to abut on such streats 

114. (1) It shall be lawful for a Municipality to 
lay out and make new public etreets; to construct 
tunnels and other works subsidiary to public 
streste; to widen, open, enlarge or otherwise 
improve, and to turn, divert, discontinus or stop 
up any public street; and, subject to the provisions 
of sub-s (2) of s. 48 to lease or sellany such land, 
therstofore used or acquired by the Municipality 
for the purposes of such streets, as may not be 
required for any public street or for any other pur- 
poses of this Act. (2). In laying out, making, turn- 
ing, diverting, widening, opening, enlarging or 
otherwise pees: any public atreet, in addition 
to the land required for the carriage-way and foot- 
ways and drains thereof, the Municipality may 
purchase the land required for the construction of 
houses and buildings to form the said street; 
subject to the pro TIMON contained in subs. (3) 

s. 48, may sell and dispose of such additional 
land in perpetuity or on lease for a term of years, 
with such stipulations ag to the class and descrip- 
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tion of houses or buildings to be erected thereon 
as it may think fit" 

I may refer also tos. 52 which says that 
when there is any hindrance to the per- 
manent or temporary acquisition by a 
Municipality upon payment of any land or 
building required for the purpzses of this 
Act, the Governmeut may, after obtaining 
possession of the same for itself under the 
Land Acquisition Act or other existing law, 
vest such land or building in the Munici- 
pality. Thisthen isthe law governing the 
case and the question is whether it can be 
said that there is any legal flaw in the 
procedurs which he has been followed. In my 
view, there is no ground whatever for hold- 
ing that there has been any illegality. 
What is required for a valid notification 


-unders. 4, Land Acquisition Act, is that it 


should have appeared to the Local Gov- 
ernment that the land in question was 
needed or likely to be needed for a publio 
purpose. It cannot be suggested and has 
not in fact been suggested that Government 
did not take that view. Similarly, what is 
required for a valid notification under s. 6 
is that the Local Government should have 
been satisfied that the lands notified ware 
needed fora public purpose. There is not 
the faintest reason to doubt that in the 
present case the Local Government was 
so satisfied. And as provided by sub-s. (3) 
of s. 6, the declaration which has been 
made by the Local Government on that 
occasion is conclusive evidence that the 
land in question was needed for a public 
purpose. The conditions laid down by 
the Land Acquisition Act ara, therefore, 
satisfied. 


Mr. Thakor contends that Gevernment 
was deprived of the power to goon with 
the acquisition proceedings because in the 
interval between the issue of the first noti- 
fications and the issue of the final notifica- 
tions, the Municipality changed its mind as 
to the necessity for the scheme. I cannot 
agree. There is no need to consider hypo- 
thetical questions, e. ge whether Govern- 
ment could legally have gons on with the 
acquisition if the Municipality had per- 
sisted. in its opinion. Cases may easily 
be imagined where after irrevocable action 
has been taken and expenditure incurred 
on the requisition of a local body, it could 
not be permitted to change its mind and 
drop the proceedings or escape liability 
for payment. Under the Land Acquisition 
Act, it iathe Local Government which has 
to be satished as to the existence of a 
public purpose. But as a matter of fact -, 
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we are not concerned with any such ques- 
tion. At the material time, that is to say, 
when the notifications were issued, tke 
Municipality approved of the scheme and 
had moved Government to take action 
and the Municipality still approves of it. 
The fact that at some time between the 
dates of the two notifications it was of a 
different opinion is in my View irrelevant. 
There has been much argument in the 
lower Court and here as to whether the 
present scheme is a new scheme or the old 
scheme revised. Mr. Mirams in his original 
report proposed to acquire a total area of 
1,04.575 square yards out of which 33,517 
square yards were required for the road 
width. The surplus land was to be used 
partly for the erection of buildings to house 
the people evicted under the scheme. Part 
of it was to be acquired for recoupment cf 
the cost of the seheme. The estimated rea- 
lizations from the surplus land amounted to 
Rs. 58 lakhs, givinga profit of about rupees 
five lakhs In addition, it was proposed to 
levy a contribution for “betterment” on the 
owners of properties in the vicinty which 
were likely to be enhanced in value. 
' Government, on the advice of the Legal 
Remembrancer, intimated in their memo- 
randum of May, 1930, that the Municipality 
was not,in their opinicn, legally competent 
tocarry out the following operations: (a) the 
acquisition of lands for housing the dis- 
housed; (b) the acquisition of lands which do 
not abut on the new public street; (c) the 
adoption of the principle of recoupment of 
the cost of the scheme (by which was 
meant apparently the acquisition of lands 
for the purpose of recoupment, pure and 
simple, and (d) the proposal to levy better- 
ment charges. Accordingly in the revised 
scheme, the acquisition of surplus land for 
housing purposes and for recoupment, 
pure and simple, was dropped. The pro- 
posal tolevy betterment contribution was 
also dropped. The area to be acquired for 
the road under the revised scheme was 
32,008 square yards. The surplus land 
which was described as being forthe par- 
pose of formation of the street (obviously 
with reference to 8. 114, Municipal Boroughs 
Act) was 30,622 square yards. The net 
realizations from the sale of frontages were 
estimated to amount to Rs. 36 lakhs, 


leaving a net loss on the scheme of rupees 
five lakhs. 


í Apart froma slight change 
in the alignment the proposed road 
remained as before. The area to be 


acquired for it was almost exactly the 
same, | 
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The public purpose also apparently 
remained the same. The main object of 
the original scheme was to make an 
arterial road through the city with a view 
torelieve heavy traffic on the Kalupur 
Road, open up congested areas in the 
heart ofthe city and provide necessary 
relief for cross traffic roads—see the 
evidence of Mr. Kazi (Ex. 179) and the 
introduction to Mr. Mirams'’ report 
(Ex. 89). This object is unchanged. ‘ What 
was changed wasthe method of carrying 
out the scheme and financing ite No doubt 
Mr. Mirams attached considerable im- 
portance tothe housing of the dishoused 
andthat part of the scheme had to be 
dropped as being in the opinion of the 
Goverment Law Officer beyond the powers 
of the Municipality. But that wasonly an 
incidental feature which did not affect 
the main object of the relief road. I 
thifk the learned trial Judge is justified 
in saying that the scheme remained 
essentially the same. In any case this 
is really a dispute about words and of 
no vital importance., The Land Aequisi- 
tion Act postulates a public purpose as to 
the existence of which Government is the 
judge. I will assume for the sake of argu- 
ment without’ admitting or deciding that 
the public purpose must remain substan- 
tially the same throughout the proceedings. 
That was so in the present case. The 
Act nowhere postulates identity in the 
scheme by meas of which the public 
object isto be carried out. All that 1s 
legally necessary is that the lands which 
it is intended to acquire for a public 
purpose should be notified first under 
s. 4 and then unders. 6, Land Acquisition 
Act. That hasbeen done. I think there 
is no substance in the argument that a 
fresh notification under s. 4 was necessary. 
The requirements of the Act are satisfied 
and it cannot be said that any of the 
notifications are illegal and ultra vires. 

Coming then to Mr. Thakors second 
main argument, vig, that the notification 
under s.6 is illegal because it seeks to 
acquire lands for the purpose of recoup- 
ing the cost of the scheme, the first 
answer is that tbe validity of the acquisition 
proceedings depends upon the existence 
ofa public purpose and not upon the 
question whether the whole cost of the 
scheme could legally be debited to the 
Municipality. Sofar as defendant Wo. l 
is concerned, at any rate, the latter question 
is not strictly relevant. But having regard - 
tothe provisions of ss. 71-and 114, Bom- 
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bay Municipal Boroughs Act, there can 
be no doubt in my opinion that tha 
scheme as revised is within the powers 
of the Municipality. The language used 
is sub-s. (2) of 8. 114 suggests that for the 
purposes of that section, land adjacent to 
the roadway is to be regarded as included 
in the street, the roadway and the adja- 
cent land and buildings together forming 
the street. However, that may be, power 
to acquire adjacent land fog the construc- 
tion of buildings andto dispose of that 
land is specifically given and that power 
being there the facton which Mr. Thakor 
lays so much stress, viz., that the ‘scheme 
isto be financed or partly financed out of 
the proceeds cannot make the acquisition 
illegal. The only question is whether ad- 
ditional lands to a maximum depth of 
60 feet (except in exceptional cases on 
either side of the roadway, those being the 
limits of the proposed acquisition in the 
present case can be said to be reasonably 
required for the formation of the street. 
As to that, we have the evidence of the 
Special Land Acquisitign Officer, Mr. Kazi. 
He says : 

“Sixty feet will be road width, 60 feet on either 
side will bethe approximate measurements of lard 
to bs acquired and divided into plots as shown in 
orange colour for building houses by private owners 
so as to abut on the road”. 

The witness referred toa plan which he 
had prepared showing the adjacent land 
divided into plots. Then he says; 

“Two successive Consulting Surveyors Messrs, 
Mirams and Stamper, have held that a depth of 
60 feet on either side of the actual road would be 
suficient forthe formation of the street. I hold 
the same view. There is not anything in Ex 89 
to support this but there are separate instructions 
in the matter. They are not published. Ordinarily 
a larger depth than 60 feet beyond the road would 
not be required but there may be exceptional 
cases like the one in which there might be a little 
excess of the property to be acquired going beyond 
the 60 feet and in that casa necessity would arise to 
acquire the whole holding,” 

Further on he says: 

“It would be necessary to acquire all sites within 
the depth of 60 feet but there would be exceptions 
to this also, They are (1) buildings of religious 
significance and graveyards, (2) betterment pro- 
perties notified originally as such.....The third 
exception would ba where substantial buildings 
suitable to the formation of the new street already 
exist. Where the formation of the road doeg not 
Tequire a depth of 60 feet; we would acquire leas 
area and this would be the fourth exception. 


I can see no good reason why Mr. Kazi’s 
evidence on this point should: not be ac- 
ceptede We are dealing mth a main 
arterial road in a great city, and it cannot 
be said that a maximum depth of 80 feet 


on each side of the road is excessive for the : 
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reasonable requirements of such a street. 
The average depth of the land acquired is 
evidently considerably less than 60 feet. 
Mr. Thakor says that the principle followed ' 
by the officers concerned in the acquisi- 
tion has been recoupment of the costs and 
not the formation of the street. I cannot, 
however, see any good reason to believe 
this. It has been pointed out that only 
the cheaper properties have been acquired. 
Mr. Thakor drew our attention to the fact 
that whereas the cost of acquisition of the 
lands required for the road width is rupees 
twenty four lakhs, the cost of acquisition 
of the lands required for the formation of 
the street is only about rupees thirteen 
and a half lakhs. But why should not that 
beso? The formation of a street in a pro- 
per manner presumably depends on having 
substantial and well constructed buildings 
abutting on it. The local bodies are given 
powers under s.‘114, Bombay Municipal 
Boroughs Act, to make stipulations as to the 
cost and description of houses and buildings 
to be erected on such lands. Where suitable ` 
buildings exist already, there can obviously 
be no object in acquiring them. Mr. Kazi 
says in the course of his deposition that 
this principle was followed. He has been 
exhaustively cross examined, and in my 
opinion, it has not been in any way shown 
that the properties to be acquired have not 
been notified in the bona fide exercise of 
the powers of the Municipality under the 
Act. That disposes of the two main points. 
Then there is the point of estoppel raised 
by Issue No. 3. Mr. Thakor's argument in’ 
this connection is that the Municipality 
dropped the Kalupur Relief Road Scheme 
by their resolution in July 1930, and: ~- 
ceeded to act on the basis that it h d 
been dropped. The Chief Officer gave 
permission to certain persons to erect 
buildings and make repairs to buildings on 
some of the notified lands. Certain per- 
sons who had brought suits against the 
Municipality in that year were informed of 
the Municipal resolution and in consequence 
withdrew the suits, ‘the Municipality pay- 
ing the costs. It is argued that the Muni- 
cipality is, therefore, estopped by its con- 
duct from proceeding with the acquisition ` 
and that any estoppel which binds the 
Municipality must bind Government ‘also, 
as Government are et eat the lands for 
the benefit of the Municipality. Under 
these circumstances, it is contended that 
it is no longer open to the defendants to 
say that the acquisition proceedings .can 
continue on the footing that the notifica- 
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tions under s. 4, Land Acquisition Act, are- 
still in force. 

It is difficult to see how these acts of tho 
Municipality and of its Chief Officer can 
bind the Local Government which did not, 
in any way, authorize or acquiesce in them. 
I have already referred to s. 48, Land 
Acquisition Act, under which Government 
and Government alone has powerto with- 
draw from acquisition proceedings. In 
the notification issued under s. 4, it is 
expressly recited that if the Local Qov- 
ernment is satisfied that the said lands 
are needed for the aforesaid purpose, a final 
notification to that effect under s. 6 will 
be published in the Bombay Government 
Gazette, and that if the acquisition ig 
abandoned, wholly or in part, the fact will 
be duly notified in the Bombay Govern- 
ment Gazette. Exhibit 159 isa specimen 
of the notice issued under s. 4 (1), Land 
Acquisition Act, which -appears to have 
been sent to persons interested in the lands 
to be acquired. It contains the clause: 

“You are further informed that after the date of 
the above-mentioned notification, no notice will be 


taken of all the agreements actually antered into 
or to be entered into without my consent (i. e, 


without the consent of the Special Land Acquisi-- 


tion Officer) with the intention cf selling the 
rights in or over the lands above notified in any 
way whatever, and that you will not get any 
compensation for the expenses and improvement 
made in connection with the aforesaid land.” 


In order that there may be an estoppel 
within the scope of s. 115, Evidence Act, 
there must be some representation as to 
an existing fact. Mr. Thakor was not, 
I thought, very clear on this particular 
part of the case ; but as I understand him, 
his suggestion was that the Municipality 
by their conduct suggested that the scheme 
for the acquisition of these lands would, 
under no circumstances, bé proceeded with. 
It is difficult to see how any such repre- 
sentaticn can be inferred from the conduct 
which bas been proved by evidence. In 
any case, it would appear to be represen- 
tation not as to an existing fact but one 
de futuru, in respect of which it has been 
held that there cannot be an estoppel. In 
that connection I may refer to Rivette 
Carnac v. New Mofuasil Co. (1), at p. 699 
and to Jethabhat v. Nathabhai (2), at 
p. 4077. We are not concerned in this case 
with any question of the rights of any per- 
sons, who received permission fron the 
Ohief Officer to build or to make alterations 


9 26 B 54; 3 Bom. L R 848. 
2) 28 B 399; 6 Bom. LR 438, 
` *Page of 46 B.Ed] 
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to their buildings, in respect of compensa- 
tion on the acquisition of their lands. It 
may be, as the learned trial Judge suggests. 
that they may be entitled to extra com- 
pensation inview of the conduct of the 
Municipality in allowing them to suppose 
that their lands would not be required or 
not immediately required For our purposes, 
it is sufficient to say that there is no foun- 
dation for the contention that there is 
anything in tge nature of an estoppel 
which prevents either Government or the 
Municipality from exercising their legal 
powers. 

Issue No, 7, which Mr. Thakor dealt with 
next, raises the question whether the ac- 
quisition proceedings areillegal and void 
by reason of the lapse of more than five 
years between notification under s. 4 and 
the notification under s. 6, The argument in 
this connection is that as this delay might 
cause injustice,—though as a matter of fact, 
there seems to be no evidence suggesting 
that it has in fact caused injustice—the 
law shorld be interpreted in a way to 
prevent injustice agd it was snggested 
that the Courts ought to treat a notitication 
under s.4, Land Acquisition Act, as being 
invalid, or as bécoming invalid, unless it 
has been followed within a reasonable 
time by a final notification under s. 6. We 
were referred to the case in Richmond 
v. North London Ry. Co. (3). Oases like 
this, under English Acts dealing with 
corporations invested with powers which 
have tobe exercised within a prescribed 
period are not, in my opinion, of such 
assistance. Even if it had to be held 
that the delay in this case was unrea- 
sonable, I doubt very much whether it 
could have been said that it was open to 
the Court to treat the proceedings as illegal 
and void. In our View, however, that ques- 
tion does not really arise because we are 
not satisfied that the lapse of time was 
under all the circumstances of the case un» 
reasonable. Ib is an elaborate and com- 
plicated scheme. The detailed revision of 
the scheme necessarily took up much time. 
Most of the delay, however, was obviously 
due to the fact, for which Govornment 
Cannot in the least be held responsible, 
that the. Municipality changed its mind in 
the interval between. the first and final 
notifications. Wethink the learned trial 
Judge was obviously right in refusing to 
hold the notifications to be illegal and void 
by reason ofthis lapse of time. 


(3) (1868) 5 Eq 352: $71, J Oh. 273;18 L T 8; 16 W 
MEYA DP Eg oan 


= 
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There is only one other point which 
need be mentioned. By s 114, Bombay 
Municipal Boroughs Act, the Municipality 
is given power to purchase the land re- 
quired for the construction of houses and 
buildings to form a street. It was con- 
tended in the lower Court, and Mr. Thakor 
has repeated the argument, that “purchase” 
here means to acquire by private negotia- 
tions and does not include acquisition by a 
compulsory process under the Act. This 
point has been consideréd by the learned 
trial Judge in para. 42 of his judgment 
and we need only say that, considering 
the terms of as. 71, 114 and 52, Bombay 
Municipal Boroughs Act together, we feel 
no doubt at all that “purchase” in s. 114 
does include compulsory acquisition, if 
necessary. For the above reasons, we hold 
that the appeal fails and must be dismissed 
with costs in two sets. The learned Gov- 
ernment Pleader raised the question of the 
valuation of the appeal for Advocate’s fees 
and cites Nur Mahomed v. Secretary of 
State (4) and Kasanji v Surat Municipality 
(5). elt is clear, I think, on these 
authorities that for the purpose of Adyo- 
cate’'s fees, the appeal should be valued 
according to the value cfethe subject-matter 
of the appeal, which is the same as the 
subject-matter of the suit. The question 
is, however, what is the value of the subject- 
matter of the suit? The position is by no 
means the same asin the cases cited. In 
Nur Mahomed v. Secretary of State (4), 
which was a suit by a claimant in land 
acquisition proceedings to restrain Gov- 
ernment from acquiring his land, on a 
point «f procedure, the value cf the 
subject-matter could, under the circum- 
stances of that case, reasonably be held to 
be the value of the property of which 
Government sought to take possession. In 
Kasanji v. Surat Municipality (5), which 
was a suit to restrain a Municipality 
from spending certain amounts of money 
it could reascnably be’said that the 
value of the subject-matter was the amount 
of money involved. Here also one may 
say that the- value of the subject- 
matter of this litigation is the amount 
of money involved in it. But what is the 


- amount of money involved ? Obviously it 


is not the gross amount of money which it 
is estimated the Municipality will have to 
spend in consequence of the notifications 


(8 28 Bom. L R 58%; 96 Ind. Oas. 329; A I R 1926 
3 


om 369. 
(5) i L R 678; 111 Ind, Qas. 8&6; AI R 1928 
47, 
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in o For it is an essential feature 
of this particular land acquisition scheme . 
that some of the properties to be acquired 
are tobe disposed of in such a way as to 
recoup the expenditure, at least to a econ- 
siderable extent According to the state- 
ment attached to the Ounsulting Surveyor's 
first report on the revised scheme, the net 
loss to the Municipality should not exceed 
Rs. 5,27,000. That it seems to me fwould 
be the maximum amount to be affected by 
the decree in this suit and appeal, leaving 
aside for the moment that it is a representa- 
tive suit. But it cannot even be said 
with any reasonable degree of certainty 
that even this amount of rupees five lakhs 
is involved in the litigation. There is on 
record a subsequent report by the Oongnlt- 
ing Surveyor to Government (Ex. 8x) 
which suggests that the scheme may be 
proceeded with gradually as funds are 
forthcoming and that ultimately there may 
be no loss at all. However that may be, 
even if I am wrong on this particular 
point, we are faced here with a further 
difficulty that tbis is a representative suit 
and as the learned Counsel for the appel- 
lanis says, there is no community of interest 
between the plaintiffs and the other 
persons represented by them in respect of 
the properties with which we are concerned. 
The community of interest by reason of 
which it has been allowed to be treated as 
a representative suitis only in respect of 
the validity of the notifications. Under 
the circumstances we are of opinion that 
this is a case in which the value of the 
subject-matter is not capable of ascertain- 
ment. The point was not raised in the 
trial Ccurt. If it had been raised, we 
might possibly have had more satisfactory 
data. Asthe case is not governed by any 
other rule, the Advocate’s fees must be the 
minimum prescribed in Rule 6 in Appen- 
dix E of the Appellate Side Rules. 
Wassoodew, J.—I agree. 
D. Appeal dismissed. 
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Sanction given to guardian to execute mortgage FA cer- 
tain purposes—Circumstances changing—Mortgage 
executed for lessor amount—Held change in circum- 
stances required fresh sanction and that, therefore, 
mortgage was not valid. 

The mother of the minor who was his certified 

ardian made an application to the District 
Fide asking under s. 29, Guardians and Wards 
Act permission to execute a mortgage of the pro- 
perty of the minor for a sum of Rs. 550, for 
thres items : F. gaona ceremony of the sister of 
the minor; (2) for necessary expenses; (3) the up- 
keep of the minor, and stating that she had 
arranged with the plaintiff, to lend the money and 
that some land would be leased to the mortgagee 
to pay the interest on the loan. The District 
Judge passed a brief order: “Sanctioned as pray- 
ed.” But subsequently the circumstances changed 
andthe guardian did not require the money for 
the gaona which was not to be held, Accordingly the 
guardian executed a mortgage deed for Rs 350, 
and not for Rs. 650, for the other items of nec 
expenses and costs of the upkeep of the minor and 
the lease of the land in lieu of interast was not 
made. No fresh sanction was obtained before 
such mortgage. 

Held, thatthe subsequent circumstances and trans- 
action were so entirely different that the original 
permission did not cover the transaction and that 
a fresh permission was necessary. Therefore, the 
mortgage was not valid. 


8.0 A. from the decision of the Addi- 
tional Sub-Jndge, Budaun, dated January 
31, 1935. 

i Mr. Shiva Prasad Sinha, for the Appel- 
ant. 

Mr. P. M. L. Verma, for the Respon- 
dents. 

Judgment.—This is a second appeal on 
behalf of a minor through his certified 
guardian against a preliminary decree of 
the lower Appellate Court in a suit for 
sale on a mortgage. The trial Gourt had 
dismissed the suit. The facts are that the 
mother of the minor, Musammat Maharaj 
Kunwar, was formerly his certified guardian 
and on January 13, 1922, she made an ap- 
plication to the District Judge asking 
under s. 29, Guardians and Wards Act, 
Permission to execute a mortgage of the 
property of the minor for a sum of Rs. 550, 
for three items: (1) “gaona” ceremony of 
the sister of the minor: (2) for necessary 
expenses; (3) the upkeep of the minor, 
and stating that she had arranged with 
the plaintiff, Bhola, to lend the money at 
Re. 1-12-0 per cent. per mensem and that 
some land would be leased to the mort- 
gagee from the month of Jeth following 
to pay the interest on the loan and there- 
fore the arrangement would be for the 
benefit of the minor. On January 16, 1922, 
the District Judge passed a brief order: 
“‘Sancticned as prayed”. This order was no 
doubt defective as it should have specified 
the details under s, 31 (2). But that is not 


171 10 


the main point. Now the circumstances 
changed and the guardian did not require 
the money for the gaona which was not 
to beheld. Accordingly on June 13, 1922, 
the eo execnted a mortgage deed 
for Rs. 350, not Rs. 550, for the other 
items of necessary expenses and cosis of 
the upkeep ofthe minor and the lease 
of the land in lieu of interest was not 
made. Shortly after this the guardian, 
Musammat Maharaj Kunwar, eloped with 
s0me maaand tRe present guardian, the 
step-mother of the minor, was appointed 
by the Court. 

The question is whether the provisions 
of s. 29, Guardians and Wards Act, have 
been complied with, and whether permis- 
sion was obtained from the Oourt for the 
mortgage deed in suit. I am of opinion 
that when the District Judge gave his 
permission on the application of Janu- 
ary 13, 1922. he had in view the fact that 
money for the gaona for the sister of the 
minor is a legal necessity under the Hindu 
Law for which the estate of the minor is 
liable. The application did not specify 
that a certain portion only of the money 
required was due for the gaona and the 
District Judge may well have thought that 
as it was put first, the greater portion of 
the money was required for that purpose. 
Moreover, the District Judge must have 
been induced to grant permission on the 
view that no interest was to accumulate 
as the fields were going to be let in lieu of 
interest The actual mortgage deed involves 
neither of these conditions. 

I am of opinion that under the changed 
circumstances it was necessary for a new 
permission from the District Judge to be 
obtained and that for the mortgage deed 
in question, it cannot be said that there 
was any permission of the District Judge. 
The circumstances were so entirely differ- 
ent and the transaction was so entirely 
different that the former permission did 
not cover the transaction. The language 
of 8. 29, Guardians and Wards Act, is 
imperative and it is stated that the guar- 
dian “shall not without the previous per- 
mission of the Court execute 4 mortgage.” 
The permission being imperative under the 
section, the absence of permission renders 
the mortgage voidable and the minor can 
plead in the present suit that it should 
be treated as void. I consider, therefore, 
that the Court below was incorrect dn 
treating this mortgage as valid and pass- 
ing a decree on it. .I allow this second 
appeal with costs throughout and 1. dis- - 
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miss the suit of the plaintiff with costs 
throughout. The cross-cbjection is not 
pressed and it is dismissed with costa. 
No point has been shown for permission 
for a Letters Patent Appeal; permission is, 
therefore, refused 


D. Appeal allowed. 
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VETSUS 
JANARDAN GOVIND NERLEKAR 
AND ANOTHRR—DEFBNDANTS— 
RESPONDENTS 

Specific Relief Act (I of 1877), sa. l4, 15, 16— 
Vendor unable to transfer whole of property agreed 
to be sold—Purchoser held entitled to relief only 
tf he agreed to buy remaining portion for stipulated 
constderatton—Ss 14,15, 16, held not applicable— 
Ss. 14, 15, whether confined to case where liability 
to complete contract ts dus to legal defect. 

The owner cf four pMts (a), (b), (c) and (d) 
agreed to sell plot (d) to B for 3,000. 
Rs. 200 were paid as earnest money and the bargain 
paper provided thatthe sale-deed was to be execut- 
ed in about a fortnight Later on, the owner a 
to sell all the four plots t the plaintiff for 
Ra. 7,000. The bargain paper recited that the prop- 
erties had bean mortgaged to one P, that the ven- 
dor was to pay off the amount of the deores obtain- 
ed by the mortgagee and execate 4 sale-deed in the 
plaintiff's favour within 15 days. There was are- 
ference to the prior agreement with B in that it 
would not be allowed to affect the plaintiff as B had 
not paid the balance of the price and taken sale- 
deed. B filed a suit for specific performance of agree- 
ment to sell plot (d) to him and after some days 
the plaintiff fled a suit, praying that the vendor 
should be ordered to execute a sale-deed in favour of 
the plaintiff, that in case offeilare to pay off the 
amount to P the amount of the mortgage dearee 
should bs kept aside and the balance, if any, 
ordered t> be paid to the vendor that in case the 
vendor fails to execute the sale-deed a sale-deed 
may be ordered to be executed by the Court, and 
that if the Court finds that specific performance 
cannot be granted in respect of some part, damages 
to that extent may be awarded to the plaintiff. In 
the suit filed by B a consent decree was passed 
which provided that the plaintiff was to receive 
Rs. 1,800 and execute a sale-deed in B's favour 
within 15 days. The plaintiff was unwilling to 
purchase plots (a, ib), (e) only without com- 
pensation for the vendor's inability to convey 
plot (dito him: 

Held, that the plaintiff had notice of the agree- 
ment wih B and was, therefore, bound by it. The 

uestion whether the plaintiff was entitled to relief 
claimed by him depended on the application of 
ss. lá to 17, of Specifice Relief Act. By reason of 
the prior agreement with B, the vendor was just 
as much unable tocarry out the whole of his part 
of the original sheer within the meaning of 
as. 14 and 15, as if he had no legal title to plot No. (d) 
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and as this plot did not bear only a small propor- 
tion to the whols, 8. l4 had no application Since 
the plaintiff refused to pay the agreed price for 
plots, excluding the plot (dj, s. 15 did not ap- 
ply As there was only one contract for sli ths four 
plots, s. 16 also had no application. Nothing to 
the contrary had been shown against .the ordinary 
presumption thatit was an entire contract intend- 
ed tobe dealt with as awhole and not piecemeal, 
Graham v. Krishna Chunder Dey (1), referred to. 

Sections 14 and15, should not be confined to the 
case where the inability tocomplete the contract 
is due toa legal defect suchas want of title, [p. 
76, col. 2.] . 

F. O. A. from the decision of the First 
Olass Sub-Judge, Sholapur, in O. 5. No. 926 
of 1930, 

Messrs. G. N Thakor and G. B. Chitale, 
for the Appellant. 

Messrs. S. C. Joshi and B. G. Modak, for 
Respondent No. 1. 

Mr. T. N. Walawalkar, for Respondent 
No. 2. 

Broomfield, J.—Thisis an appeal from 
a decree dsmissing the plaintiff's suit for 
speciic performance of an agreement by 
defendant No. | to sell four plots of land at 
Kurdawadi with buildings thereon describ- 
ed in the plaint as (a), (b), (c) and (d). 
The material facts are : On October 
21, 1929, defendant No. l, who isthe owner 
of these four plote had agreed to sell plot 
(d) to defendant No. 2 for Rs. 2,000. 
Rs. 200 were paid as earnest money and 
the bargain paper provided that the sale- 
deed was tobe executed after Divali, that 
is to say, in about a fortnight. On April 18, 
1930, defendant No. l agreed to sell all 
the four plots to the plaintiff for Rs. 7,000. 
The bargain paper recited that the pro- 
perties had been mortgaged to one Dr. 
Patki; tbat the vendor, defendant No. 1, 
was to pay off the amount, of the decree 
obtained by the mortgagee and execute a 
sale-deed in the plaintiff's favour within 15 
days. Tnoere was a reference to the prior 
agreement between defendant No. 1 and 
defendant No. 2: 

“About six months ago, I have taken Rs. 200 as 
earnest money from one Shankar Gangaram 
Salunke and had agreed to sell to him the last 
plot out of the aforesaid property, measuring 90 
feet in | h and 48 feet in wid aod have 
passed to him a receipt in writing. But accord- 
ing to the terms in the said receipt, he has 
not paid to me the remaining amount and 
has not t the sale-deed executed. As ' 
has not fulfilled the terms, his receipt has 
become null and void. I will not allow the same to 
affect you,” 


In May 1930, the plaintiff sent a notice to 
defen lant No. 1 calling upon him to com- 
plete the agreement. He also published a 
notice ina newspaper. On June 6, 1930, def- © 
endant No. 2 filed a guit for specific perform-* 


ki; 


ance of defendant No. IS agreement to 
sell plot (d) to him and on June 25, 1930, 
the plaintiff filed the suit, from which 
this appeal arises, praying that defendant 
No 1 should be ordered to execute a sale- 
deed in favour ofthe plaintiff, that in case 
defendant No 1 fails to pay off the amount 
to Dr. Patki, the amount of the mortgage- 
decree should be kept aside and the balance, 
if any, ordered to be paid to defendant 
No, 1, that in case defendant No. 1] fails 
to execute the sale-deed, a sale-deed may 
be ordered to be executed by the Court, 
and that if the Court finds that specific 
performance cannot be granted in respect 
of some part, damages to that extent may 
be awarded to the plaintiff. Notices of 
this suit were served on the defendants in 
July 1930. In the suit filed by defendant 
No. 2 a consent decree was passed on 
September 1, 1950, which provided that the 
plaintiff was to receive Rs. 1,600 and execute 
a gale-deed in defendant No. 2s favour 
within 15 days. The plaintiff's suit for 
specific performance has been dismissed 
because the trial Judge held that s. 15, 
Specific Relief Act, applied and the 
plaintiff was unwilling to purchase plots 
(a), (b) and (e) without compensation for 
defend:nt No. l's inability to convey plot 
(d) toh:im. It has been argued by the 
learned Oounsel for the appellant, though 
not l think very strenuously, that the plaint- 
iff is not bound by the agreement between 
defendant No. 1 and defendant No. 2. He 
says that this agreement ceased to be bind- 
ing owing to the long delay and failure to 
implement it. But the plaintiff had notice 
ofthis agreement. Ib was mentioned in his 
own bargain paper. He was put upon 
inquiry therefor, and he admits that he 
made no inquiries. There is nothing at all 
to show that time was of the essence of the 
contract. A decree for specific performance 
has actually been obtained, and though 
the plaintiff vaguely alleged collusion he- 
tween the defendants, there is no proof of 
anything of that sort. Olearly, therefore, the 
trial Judge was right in holding that the 
agreement of October 1929 is binding on the 
plaintiff. 

That being so, the question whether the 
plaintiff is entitled to the relief claimed by 
him depends on the. application of.as. 14 to 
17, Specific Relief Act, which, as Lord 
Sumner says in Graham v. Krishna Chunder 
Dey (1), “constitute a complete code, within 

(1) 52 I A90; 86 Ind. Ons, 332; A I R 1995 P O55; 59 
0335: 48 M L J172; (1995) M WN 138; LR6A PO 
38; 21 L W 390; 3 Pat. L R 93; 27 Bom LR 740; 93 
AI, J 709; 39 O W N 919 (P O}, 
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the terms cf which relief of the character in 
question must be brought if it is to be 
granted at all.” These sections are as 
Tollows : 

“l4. Where a party to a contract is unable to 
perform the whole of his part of it, but the part 
Which must be left unperformed beara only a 
small pioportion to the whole in valne and 
admits of compensation in money, the Gourt may, 
at the suit of either party, direct the specific per- 
formance of so much of the contract ag can be per 
formed, and award compensation in money for the 


deficiency. 

15. Where a pafty to a contract is unable to 
perform the whole’ of his part of it, and the part 
which must be left unperformed forms a considerable 
portion of the whole, or does not admit of compensa- 
tion in money, he is not entitled to obtain adecree 
for specific petformance, But the Oourt may, at 
the suit of the other party, direct the party in 
default to perform specifically so much of his 
part of the contract as he can perform, provided 
that the plaintiff relinquishes all claim to further 
performance, and all right to compensation either 
for the deficiency or for the loss or damage 
sustained by him through the default of the defend- 
8 


nt. 

16. When a part of a contract which, taken b 
itself, can and ought to be specifically performed, 
stands on a separate and independent footing from 
another part of the same contract which cannot or 
ought not to be spegifically performed, the 
Court may direct specific performance of the former 


art, 
j 17. The Court pra! not direct the specific per- 
formance of a part of a contract except in cases 
coming under one or other of the three last preced- 
ing sections,” . 

_ Mr. Thakor has contended that ss 14 and 
15 have no application. According to him, 
there is nothing to prevent the Court from 
decreeing specific performance of the 
whole contract as against defendant No. 1. 
The position of defendant No.2 will be 
unaffected because under s. 27 of the Act 
he can, in his turn, obtain specific perform- 
ance against the plaintif. Defendant 
No. 1 may be ordered to convey the whole 
property to the plaintiff and the plaintiff to 
reconvey plot (d) to defendant No. 2. 
Sections 14 and 15, Mr. Thakor says, should 
be confined to the case where the inability 
to complete the contract is due to a legal 
defect such as want of title, whereas, here 
defendant No.1 has not parted with any 
legal interest in plot (d). There are 
merely equities arising in favour of 
defendant No. 2. Whether this is sə asa 
matter of fact the record does nat show. 
As I have mentioned, the decree of Septem- 
ber 1, 1930, directed a sale-deed to be 
executed within fifteen days. But, apart 
from that, this argument, although un- 
doubtedly ingenious, is, in our opigion, 
unconvincing. The question before the 
Court in such a case must always be 
whether the contract can be executed jn 
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substance. Assuming that defendant No. 1 
could still convey plot (d) to the plaint- 
iff, subject to equities, and under condi 
tions, it would not be the same contract, 
Defendant No. 1 by reason of his prior 
agreement with defendant No. 2 is just 
as much unable to carry out the whole of 
his part of the original agreement within 
the meaning of s. l4 and s 15 asif he 
had no legal title to plot (d). The wide 
and simple language of these sections can- 
not, in our opinion, be limited in the manner 
suggested. 

It cannot be said that plot (d) bears 
only a small proportion to the whole, 
therefore, s. 14 does not apply. Under s. 15 
the plaintiff can only get specific perform- 
anca if he is prepared to pay the agreed 
purchase price for the properties minus 
plot (d. He has expressed his unwilling- 
ness todothis. The suit must fail, there- 
fore, unless it can be brought under s. 16, 
- which the learned trial Judge has not con- 
sidered. In view of the observations of 
their, Lordships of the Judicial Oommittee 
in Graham v Krishna Chunder Dey (1) this 
section must be applied with great caution. 
At p. 93* of the report we find these observa- 
tions: 

“Their Lordships think (1) that before a Oourt 
can exercise the power given by s, 16, it must have 
before it some material tending to establish these 
propositions, (the propositions are those stated in 
the section, viz., that there wasa part of the con- 
tract, which, taken by itself could and ought to be 
specifically performed and which stood on a 
separate and independent footing from the other 
part of the contract), and cannot apply the section 
on a mere surmise that, if opportunity were given 
for further inquiry, such material might be forth- 
coming and possibly might be found to be sufi- 
cient; and (2) that the wordsof the section, wide 

-Bs they are, do not authorize the Oourt to take 
action otherwise than judicially, and in particular 
do not permit it to make for the parties or to 
enforce upon them a contract, which in substance 
they have not already made for themselves.” 


It is suggested that the part of the con- 
tract which could and ought to be specif- 
cally performed is the contract to sell plots 
(a) (b) and (e). But at what price was it 
agreed to sell them? The Court is asked 
to assume that as there was an agreement 
by defendant No 1 tosell plot (d) to defend- 
ant No. 2 for Rs. 2,000, therefore, an agree- 
ment to sell plots (a), (b) and (co) tothe 
plaintiff fur Rs. 5,000 (the difference bet- 
ween Rs. 7,000 and Rs. 2,'00) may be 
inferred. But is that so? ‘The considera- 
tios pointed out by the Privy Oouncil in 
the case just referred to at p. 94* of the 
report may apply here also. It may well be 


*Pages of 52 I, A.—[Hd.| 
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that because the four plots were sold 
together, the total price was less than it 
would have been if the four plots had been 
sold- separately or plot (d) separately from 
the others. And then what about the 
mortgage-debt? Ihave set out the reliefs 
claimed in the plaint in respect of that. 
How could the Court possibly deal with 
the matter without in effect making anew 
bargain between the parties? Is is very 
far from clerr, therefore, that there was 
any partof the contract which taken by 
itself could and ought to be specifically per- 
formed. 

Then as tothe agreement about plot (d) 
standing on a separate and independent 
footing. There is nothing in the bargain 
paper to suggest it. No doubt plot (d) was 
referred to separately, but only for the 
purpose of showing that the previous agree- 
ment was invalid or had lapsed and, there- 
fore, plot (d) could be treated as on the 
same footing asthe rest of the properties. 
All the four plots had been mortgaged. 
Defendant No. 1 was to pay off the mortgage- 


debt on all four and execute one sale-deed 


for the four. The plaintiff has made 
precisely the same casein the plaint and 
‘n his evidence. It is not his case that 
there was a separate bargain about plot 
(di. Itis true that defendant No. 1 has 
stated that the plaintiff was to make his 
own arrangements about plot (d) and 
either settle with defendant No. 2 or give 
it up. But defendant No. l's version of 
the whole affair is contradicted by the 
written contract and has been quite rightly 
disbelieved by the trial Judge. There was 
only one contract fır the four plots. The 
ordinary presumption is that it was an 
entire contraet, intended to be dealt with 
as awhole and not piecemeal, unless and 
until the contrary is shown. In our opinion, 
the contrary has not been shown in this 
case and s.16 cannot be said to apply. 
The plaintiff did not claim damages for 
the total breach of the contract. Having 
regard to s. 19 of the Act, damages for 
breach might nevertheless have been 
awarded, but the point has not been pressed 
before us, presumably because there is no 
evidence whatever of material damage 
having been suffered by the plaintif. We 
hold that the trial Judge was right and 
dismiss the appeal with costs. There will 
be two sets of costs. l 
D. Appeal dismissed, 
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l ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 1141 and 1142 
of 1935 
September 29, 1937 
GANGA Nata, J. 

L. SHANKER LAL DAHANIA 

—~DBFENDANT—APPHLLANT 
Tersus 
L BALKISHAN— PLAINTIFF AND 
ANOTHER — DereNDANT—RESPONDBNTS 

U. P. Municipalities Act (II of 1916), ss. 74, 76— 
Municipal servants—Whether stand on same footing 
as Crown eervantse—-Dismissal of Municipal serrant~ 


Remedy. 
The Munioi 1 servants stand on the same footing 
as other public and Government servants. They 
are under the same disability as other publio ser- 
vants. Unless in special cases, where it is otherwise 
rovided, servants of the Orown hold their offices 
ian the pleasure of the Crown, not by virtue of 
any special prerogative of the Orown but because 
such are the terms of their engagement asia well 
understood throughout the publio service. The con- 
ditions of service are regulated by the rules which 
are framed to regulate the procedure of vue 
and dismissal The tenure of office though at 
pleasure, isnot to be subject to capricious or arbitrary 
action but is tobe regulated by such rules. Pro- 
visions for appeal are also made in the rules to get 
redress in cases where dismissals are made in con- 
travention of the prescribed rules of procedure. The 
remedy of the person aggrieved in case of non-com- 
liance of the rules does not lie by a suit in Court 
Put is by way of ape: of official kind prescribed 
in the 1ules. R. T. Rangachari v, Secretary of 
State (1) and Municipal Board of Benares v. Behari 
Lal and Brothers (3), relied on, | 
S. 0. A, from the decision of the Addi- 
tional Sub-Judge, Bulandshabr, dated May 
21, 1935. 


Mr.C. B. Agarwala, for the Appellant. 

Mr. S. N. Seth, for the Respondents. 

Judgment.—sSecond Appeal No, 1142 of 
1935 has been heard ard disposed of with 
this appeal. Both are defendant's appeals 
and arise out of two suits brought by the 
plaintifi-respondents against him and the 
Municipal Board, respondent No. 2, for 
damages and arrears of pay. This appeal 
arises out of Suit No. 386 of 1933 which was 
brought by Sunder Lal who was Toll 
Superintendent. The other appeal arises 
out of Suit No. 383 of 1933 which was 
brought by Muhammad Mustaqim who was 
Assistant Toll Olerk. In April 1933 Sunder 
Lal completed his 60 years and Muhammad 
Mustaqim’s age was above l years. On 
March 20, 1¢33, the Municipal Board of 
Secunderabad gave one year’s extension 
from April 1, 1933, to March 31, 1934, to 
both under resolutions Nos. 33 and 34. The 
appellant who is the Chairman of the 
Board wrote tothe Commissioner to whom 
, the resolutions had been sent that these 
persons were anfit for service. On an 
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enquiry being made by the Commissioner 
through the District “Magistrate, the 
Commissioner wrote to the Municipal 
Board on May 28, 1933, to dispense with 
their services. On receiving the letter 
from the Oommissioner, Shanker Lal, 
appellant, asked the plaintiffs to hand over 
charge without consulting the Board. 
They handed over charge on Jane 14, 1933. 
They were reinstated by the Board on 
October 28, 1993. They brought these 
guits for salary by way of damages from 
June 1, 1933, to October 28, 1933. A 
decree for salary from June 1, 1933, to 
June 14, 1933, was passed against the 
Municipal Board and for salary from 
June 15, 1933, to October 28, 1933, aginst 
the appellant. The appellant went up in 
appeal but his appeals in both the suita 
were dismissed by the learned Oivil 
Judge. He has come here in second appeal. 
‘Sunder Lal has since died and his legal re- 
presentative Balkishan has been brovght on 
the record. 

It has been urgedon behalf of the ap- 
pellant that he acted in exercise of his 
powers under ss. 74 and 78, Municipalities 
Act, and is not liable for any damages. 
Under these sections,a Ohairman has the 
power to dismiss a servant on a monthly 
salary exceeding Rs. 30 orin a city Rs. 75 
subject to an appeal tothe Local Govern- 
ment. Section 76 deals with the powers of 
an executive officer to dismiss a servant «n 
a monthly salary not exceeding Rs. 15 or 
in a city Rs. 30 and it provides that in 
case where there is no executive officer, 
the powers couferred by the section may be 
exercised’ by the Chairman. There was no 
executive officer in this Municipal Board 
and consequently the powers of the execu- 
tive officer were exercised by the Ohair- 
man. Certain rules have been framed by 
the Municipal Board regulating the pro- 
cedure of dismissal under which charges 
have to be framed and an explanation has 
Lo be called for from the official concerned 
before his dismissal is ordered. In this 
case it is admitted that no such procedure 
was followed in spite ofthe rules framed 
by the Municipal Board. 

The Municipal servants stand on the 
same footing as other public and Govern- 
ment servants. They are under the same 
disability as other public servants. Unless 
in special cases, where it is otherwise pro- 
vided, servants of the Crown hold their 
offices during the pleasure of the Crown 
not by virtue of any special prerogative of 
the Orown but because such are the terms 
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of their engagement as is well understood 
throughout the public service. The condi- 
tions of service ate regulated by the rules 
which are framed to regulate the procedure 
of appointment and dismissal. ‘he tenure 
of ‘office though at pleasure, is not to be 
subject to capricious or arbitrary action but 
is to be regulated by such rules. Provi- 
Bions for appeal are also made in the 
Tules to get redress in cases where dis- 
missals are madein contravention of the 
prescribed rules of procedure. The remedy 
ofthe person aggrieved in case of non- 
compliance of the rules does notlie bya 
suit in Oourt but is by way of appeal of 
official kind prescribed in the rales. Reli- 
ance has been placed on R. T. Rangachant 
V. Secretary of State (1). There the dis: 
missal was against the statutory provisions 
of s. 96-B, Government of India Act (1919) 
which laid down: . 

“That no person in that service (the Oivil 
Service of the Crown) may be dismissed by any 
authority subordinate to that by which he was 
appointed.” 

The. appellant there had been appointed 
by the Inspector-Gereral but he was dis- 
missed by an official lower in rank. Their 
Lordships were of opinion that the dismissal 
was by reasonof ite orfgin bad and in- 
operative. Their Lordships observed : 

“It is manifest that the stipulation or proviso as 
to dismissal is itself of statutory force and stands 
on a footing quite other than any matters of rule 
which are of infinite variety and can be antes 
from time to time. It is plainly necessary t 
this statutory safeguard should be observed with 
the utmost care and thata deprivation of pension 
based upon a dismissal purporting to be made by 
an official who is prohibited by statute from 
maang it rests upon an illegal and improper founda- 
lon,” 


exercised his power in contravention of the 
provisions of s, 77, U. P. Municipalities 
Act. Section 77 (1) lays down: 

“The provisions of ss. 71, 73, 74, 75 and 76 shall be 
subject to the ae bors of (a) s. 78, and (b) any 
rale, in particu of any rule imposing any condi- 
tions on the appointment of persons to ces, or 
any particular office requiring professional skill, 
end on the suspension or dismissal of person so 
appointed," 

On the strength of the Privy Council 
case cited above, ithas been urged that 
inasmuch as the diemissal was against the 
provisions of cl. (b), the act of the appellant 
was illegal for which an action would be 


(i) AIR 1937 P O 27; 168 Ind. Cas. 513; &@ I A 
40; E b R (1987) Mad. 517; 1937 O L R 53; (1937) A 
L k 96; (19310 W N 109, SRPO 153;3 B R 266, 
(1937) M W N 100;18 PLT 139; 45L W 139; ad 
ALJ 280; 410 W N 645; (1937) 1M LJ5l5; 3 
Bom. LR 688 (P 0). 


It has been argued that the appellant” 
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brought in the Oivil Court. This conten- 
tion is withcut any force. If the procedure 
for dismissal which is prescribed in the 
rules which have been framed by the 
Municipal Board had been prescribed in 
el. (b), it might have been urged with some 
force that inasmuch as the procedure which 
had been prescribed by the statute in s.77 
had not been complied with, the action 
was illegal. The rules which have been 
framed by the Municipal Board have no 
statutory force and can be changed from 
time to time. As a matter of fact, there is no 
distinction in principle between the provi- 
sions of s. 77 (1), U.P. Municipalities Act, 
and s. 96-B, Government of India Act (1919). 
Section 96-B (1) Government of India Act, 
reads as follows: 

“Bubject to the provisions of this Act and of the 
rules made thereunder, every person in the civil 
service of the Orown in India holds office during 
His Majesty's pleasure and may be employed in 
any manner required by a proper authority within 
the scope of his duty, but no person in that 
service may be dismissed by any authority subordi- 
nateto that by which he was appointed and the 
Secretary of State in Council may (except in so far 
as he may provide by rules to the contrary) reinstate 
any person in that service who has been die- 


Section 77 (1) also similarly lays down 
that the provisions of ss. 71, 73, 74, 75 and 
76 shall be subject to the provisions of any 
Tule imposing any conditions on the 
suspension or dismissal. Where there is a 
dismissal in contravention of any rules 
framed to regulate the procedure of dis- 
missal, the remedy of the person aggrieved 
is by way of appeal for which a provision 
has been made in the rules. In R. Venkata 
Rao v Secretary of State 2) the appellant 
R. Venkaia Rao had been dismissed and he 
brought a suit for damages on the ground 
that the dismissal was contrary to the 
statute inasmuch as it was not preceded 
by any such enquiry as is prescribed 
by r. 14, Civil Service Olassification 
Rules, made thereunder. Their Lordships 
observed : 

“Counsel for the appellant nevertheless contended 
with most logical consistency that on the appel- 
lant’s contention an action would lie for any breach 
of any of these rules, as for example, of the rules 
as to leave and pensions and very many other 
matters. Inconvenience is not a final consideration 
ina matter of construction but it is at least worthy 
of consideration and it can hardly be doubted that 


the gu procedure of control by the Oourts 
over Government in the most detailed work oz 


(2) AIR 1937 PO 31; 168 Ind. Cas. 516; 64 I A 
55; ILR (1937) Mad. 582; 1937 OL R 49: 1937 
A L R 91, (1937) OWN 116; 9 R P O 148 (2);3 B 
R 241; (1987) M W N 103; 18 P L T 1323: 45L W 
146; (1937) ÁL J 213; 41 O W N 554; 1937) 1M L 
J 529; 39 Bom, L R 699; 65 0 LJ 231 (P O), 
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managing its services would cause not merely in- 
convenience but confusion. There is another consi- 
deration which seems to their Lordships to be of the 
utmost weight. Section 96-B and the rules make 
eareful provisions for redress of grievances by 
administrative process and it isto be observed that 
subs. (5) in conclusion reaffirms the supreme 
authority of the Secretary of State in Oouncjl over 
the oivil service. There considerations have 
irresistibly led their Lordships to the conclusion that 
no auch right of action as is contended for by the 
appellant exists It is said that this is to treat the 
words ‘subject to the rules’ appearing in the section 
as superfluous and ineffective. Their Lordships 
cannot accept this view and have already referred 
to this matter in their Judgment in Rangachart's 
case (1). They regard the terms of the section as 
containing statutory and solemn assurance that 
the tenure of office though at pleasure will not be 
subject to capricious or urbitrary action but will be 
regulated by rule. The provisions for appeal in 
ae rules are made pursuant tothe principle so laid 
own.” 

The plaintiffs’ suits, therefore, for damages 
against the appellant on the ground that he 
acted in contravention ofthe rules which 
were framed regulating the procedure of 
dismissal were not maintainable. The 
appellant has not acted in contravention of 
any statutory provision.: It has been 
urged thatthe appellant ected maliciously 
and, therefore, he was liable. The appel- 
lant as stated above acted in exercise of 
his powers under ss.74 and 76 and no 
action wculd, therefore, lie in the Civil 
Gourt on the ground that he acted through 
malice. In Municipal Board of Benares 
v. Behari Lal £ Brothers (3) a suit was 
brought for damages against the Municipal 
Board for an alleged omission to complete 
repairs quickly and the closing of the road 
at both ends by ita servants out of malice. 


It was held that the power given toa local > 


authority to do a certain act cannot be 
questioned in a Civil Court on the ground 
of its having been exercised through malice. 
There the following instinctive passage 
from the judgment of Vaughan Williams, 
L. J., in the King’s Bench Division, Davies 
v. Mayor of the Borough of Bromley (4) was 
quoted which may be reproduced here : 

“In my opinion, where a statute vests in a local 
authority sach a duty and such a power, no 
action will lie against that authority in respect 
its decision, even if there is some evidence to 
show that the individual members of the authority 
were actuated by bitterness and some other in- 
direct motive. The intention of the Legislature 
was that there. should not be an opportunity of 
setting aside or getting rid of the decision of a 
local authority by bringing an action against the 
authority, and it is obvious that a jury would not 
be a convenient tiibunal for the trial of such sn 
action.” 

(3) A IR 19236 All, 538; 95 Ind. Cas. 1030; 48 A 580; 
24 AL J 682. a 
(4) (4908) 1K B170;77L JK B51:97 LT 705; 
71 J P 613,5 LGR 1230; 51 6 J 833, 34 TURI. 


In the present caso, there is also a remedy 
by way ofappeal to the local authorities. 
It is, therefore, ordered that both the appeals 
be allowed, and the decrees of the lower 
Court against the appellant be set aside. 
In view of the high-handed manner in 
which the appellant acted, I make no ordér 
as to cos's. Parties shall bear their own 
costs throughout. 

D. Appeals all wed. 


—EE— 


CALCUTTA HIGH COURT 
Givil Rule No. 742 of 1937 
June 24, 1937 


M. O Guoss,J. 
SANTA PROSAD SAHA—DEREFENDANT — 
PETITIONER 


5 VETEUB 
Srimatt MRINALINI SAHA AND ANGTABR—- 
OPPOSITES Parry. 

Court Fees Act (VII of- 1870 as amended in Bengal 
in 1935), s.8-O—Suit wrongly valued—Court’s duty 
to hold tnquiry—Decree—V alue of, for court-fgea. 

Section °-O, Court Fees ct, beinga section in the 
taxing statute, it is the duty of the Court when the 
defendant pleads that the suit has been wrongly 
valued by the plaintif, to holda necessary enquiry 
and come to a decision after necessary enquiry whe- 
ther the suit has been wrongly valued. Jt is true, 
where there is no objective valuation, it is not possible 
to say that the plaintiffs valuation is wrong but 
every case must be judged on its own facts. Umatul 
Batul v. Nauji Kuer (1), In re Kalipada Mukerjee 
(2) and Narayungunj Central Co operative Sale and 
Supply Society, Ltd. v. Mafijuddin Ahmed (3), 
referred to. 

The value of the deeres isthe value of what can be 
realized from the assets of the debtor. Narayangunj 
Central Co-operative Sale and Supply Society, Lid. Y: 
Mafijuddin Ahmed (3}, relied on. 


C. R. from an order of the 3rd Gourt of 
the Munsif, Dacca, dated April 17, 1937. 

Messrs. Atul Chandra Gupta and Suren- 
dra Mohan Das, for the Petitioner. 

Mr. Rajendra Chandra Guha, for the Op- 
posite Party. i 

Order.— This is an application under 
a. 115, Oivil Procedure Oode, in the matter 
of a title suitin the Court of the Munsif 
at Dacca. The facts are that the plaintiff 
opposite party No. 1 filed a suit in the 
Court of the Munsif at Dacca against the 
petitioner and another person opposite 
party No, 2 for a declaration that three 
documents, namely a registered deed of 
sale of certain immovable propeity for 
Rs. 15,000, a registered mortgage bond for 
Rs. 10,000, and a promissory note fcr 
Rs. 4,000 which purported to be executed by 
the plaintiff and opposile party No. 2 were 
fraudulent, without consideration, vitiated 
by coercion and undue influence and ine 


~~ 
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Operative against them, and for setting 
aside and cancellation of the same. She 

‘Stated that her suit wasone for a dec- 
luration with consequential relief under 
8. 7, ol. (iv) (e) and valued it at Rs. 150. 
The defence of the petitioner was that the 
documents in question were genuine, that 
the consideration for the same was a 
previous existing debt of Rs. 30,000 by 
‘he petitioner's deceased husband and 
opposite party No. 2, that the subjectematter 
of the suit, being Rs. £9,000 was beyond 
the jurisdiction of the Munsif. The Gourt 
heard the parties on the preliminary point 
and came to the conclusion that on the 
state of the law existing at present, it could 
not be said that the plaintiff had wrongfully 
valued the subject-matter of the suit. It is 
urged in this Court that the learned Munsif 
failed to appreciate the effect of the newly 
added s. 8-0, Court Fees Act, that on a 
proper consideration of that section it should 
be held that the suit has been under-valued 
by the plaintiff and the Gourt ought to 
correct the valuation. Section 8-O came into 
operation in 1935. Before that, the relevant 
Section was in these terms: 

“The amount of fee payable under this Act in the 
suits next hereafter mentioned shall be computed as 
follown:... (D) (e) in suits to obtain a deolarato 
decree, where consequential relief is prayed,’ accord- 
Jag to the amount at which the relief sought is 
valued in the plaint - -> j 

There is æ section in the Gode of Civil 
Procedure reling to the matter, namely, 
O. VII, r. 11, the relevant portion- of which 
18 a8 follows: - 

“The.plaint shall be rejected in the following cases 
....(b) whore the relief claimed is under-valued, and 
the plaintiff, on being required by the-Court to cor- 
rect the valuation within a time to be fixed by the 
Oourt, fails to do go " os i 


- In Umatul Batul v. Nauji Kuer ` (1), 
Mookerjee and Holmwood, JJ.‘ held’ that 
the Oourt had jurisdiction to ` ascertain 
whether the valuation made by the plaintiff 


was proper. In that case there was a morte ~ 


gage decree of Rs. 10,000 in, respect of 
property of which the. value was stated to 
be Ks. 80,000. The plaintiffsued for a de- 
Claration that the mortgage ‘decree - was 
fraudulent and lor an injunction that the 
decree might never be executed and the 
Sut was valued at Rs. 100. It was held 
on the facts that the suit must be valued 
at Rs. 10,000. ‘Ihe view taken in Umatul 
Batul v Nauji Kuer (1), cited above, was 
criticised by Rankin, O. J. in Ià re Kali- 
pada Mukerjee (2). Is was observed that 


(1) 11 O W N703;60 L J 437. P 
(2) 58 O 281; 131 Lad. Cas. 587; A I R 1930 Oal. 688; 
340 W N 870; Ind. Rul. (1931) Oal. 475, 
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‘QO. VIL r. ll, was mere procedure; ib was 


not meant to enlarge any taxing section 
but only to ensure the proper application 
of the Oourt Fees Act and other Acts; that 
there was no such provision in the Oourt 
Fees Act itself; further that in cases falling 


‘under a. 7 (i) (e) no real objective basis 
“of valuation will in general be possible. 


Both the cases were considered in the Full 
Bench case in Narayangunj Central Co- 
operative Sale and Supply Society, Ltd. v. 
Mafijuddin Ahmed (3). In that case 
two questions were referred to the Fall 
Bench : (1) Whether in suits to obtain a 
decree ur order where consequential relief 
is prayed for, ani in suits to obtain an in- 
junction where the Court finds the relief 
claimed is under- valued, it is entitled under 
O. VIL, r. 11, Oivil Procedure Oode, to re- 
quire the plaintiff to correct the valuation 
stated by him in accordance with the 
provisions of s. 7, O ur Fees Act? and 
(2) whether the case in Umatul Batul v. 
Nauji Kuer (1), was correstly decided ? 
Mukherjee, J. in his judgment in the 
Full Bench case answered both the ques- 
tions in the affirmative, but observed as to 
question No, 1: l 

“But so long as there are no rules framed under s. 9 
Suita Valuation Act (VII of 1887), the Court would 
have no standard before it on which it may regard 
the plaintifs valuation as an under-valuation, and its 

rs of correction would have to be exercised an 

that footing.” | i , : 

As to question No. 2 his Lordship obsery- - 
ed: ` 

“The case was correctly decided in so far as it laid 
down that it is within the power of the Oourt tore- 
vise the plaintiff's valuation, but the valuation made 
by the Court, though it may have not been unreason- 
able, was not a valuation made in accordance with a 
standard having the force of law.” OO, y 

Costello, J , agreed with that judgment and 
observed: pea 

“Having regard to the unsatisfactory position 
which, in my opinion, exists in matters of this kind 
and having regard to the necesaity forthe framing of 
some kind of rules which will serve as a criterion 
for valuing the suits, it sems to be highly desirable 
that the attention of the Legislature should be aalled 
to this matter and the Legislature ought to declare 
what they really meant to be done in cases such as in 
the present.” 

‘Jack, J. observed: 


- “There may be cases in which the valuation ig 


perfectly. obvious on the face of it, and in that case 
it -would be open to the Gourt to correct a clearly 
wrong valuation even before the framing of the 


rules ; 

The learned Munsif thought that the 
Legislature under s. 8-O gave the same 
power as thse Oourt previously possessed 
under O. VII, 1, 11 (b) of the Code. Ip 


3) 61 O 796; 149 Ind, Oas. 3; A IR 1934 Oa), 448; 
oWN 589; 59 O L J 233; 6 R O 533 (F.B). 3g 
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this he was in error. In the Oivil Procedure 
Oode the words ‘are to be taken as matters 
of procedure, but the new s. 80, which 
was enacted by the Legislature after the 
Full Bench case stated, in the taxing 
statute in s. 8-0, is as follows: 

“If the Court is of opinion that the subject matter 
of any suit has been wrongly valued, it may re- 
vise the valuation and determine the correct valu- 


ation and may hold such ingairy as it thinks fit for 
such purpose.” 


This being a section in the taxing statute, 
itis the duty of the Court when the defen- 
dant pleads that the suit has been wrongly 
valued by the plaintiff, to hold a necessary 
enquiry and come to a decision after neces- 
sary enquiry whether the suit has been 
wrongly valued. It is true, where there is no 
objective Valuation, it isnot possible to say 
that the plaintiff's valuation is wrong but 
every case must be judged on its own 
facts. In the present cage the plaintiff has 
sued toset aside three documents. Take the 
last one of them, the promissory note of 
Ra. 4,000. As there is no objective value 
of & promissory note, the plaintiff may put 
any value. Suppose the defendant obtains 
a decree of Rs. 4,000 upon the promissory 
note and the plaintiff has no assets what- 
soever. The decree will be worthless. 
The value of the decree will be the value 
of what can be realized from the assets 
of the debtor. This was the fact in the 
Full Bench casein Narayangunj Centeral 
Co-operaitve Sale and Supply Society, Ltd. 
v. Majfijuddin Ahmad (3), where the plaintiff 
sought for a declaration that decree 
of’ Ks. 11,000 against him was inoperative 
and he valued the suit at Rs. 49. The 
Gourt held that the value would depend 
upon the assets of the plaintiff. - 

But in the case of the mortgage deed of 
Rs. 10,000, there is an objective, namely the 
immovable property which is the subject 
of the mortgage. If it be found cn 
enquiry that the market value of the im- 
movable property is Rs. 10,000 or more, 
then clearly the value of the declaration 
sought by the plaintiff is Rs. 10,000. Lf 
the market value of the property be 
less than Reg. 10,000 then the value of the 
declaration would be the market value of 
the immovable property. Similarly, with 
respect to the deea of sale of the .im- 
movable property at Rs. 15,000, if the 
property transferred by this document 
hasa market value of Rs. 15,000 then the 
value of the declaration sought by the 
plaintif is clearly Rs. 15,000. It the 
market value of the immovable property 
covered by the deed of sale be less than 
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Rs. 15,000 the value or the suit will bethe 
market value. In these two cases the 
Court can come to a conclusion even 
though norules have been framed under 
s. 9, Suits Valuation Act. The Rule is 
made absolute and the trial Court is direct- 
ed to make an enquiry on the lines stated 
above as to the correct valuation of the 
suit, and if it finds tha: the value is such 
that it cannot try the suit, it will return the 
plaint for filiag it in the proper Oourt. The 
Petitioner will get his costs of this Court; 
hearing fee two gold mohurs, 
D. Rule made absolute. 





ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1186 of 1936 
October 26, 1937 


° MOHAMMAD ISMAIL, Jd. 
RAM ADHAR MISIR — APPBLLANT 
versus 
JAGNOO MISIR AND otagrs—DgreNnpDANTs 
—RESPONDENTS 


Hindu Law—Alienction—Widow—Legal necessity 
—Altenation of husband's property to pay off father- 
in-laws debis—Validity—Reverstoner transferring 
property during her lije time—Reasonable expenses 
in challenging transfer by litigation, tf can be in- 
curred—Transfer of property for pilgrimage generally 
—Limttuttons—Second appeal—Question of fact—If 
can be challenged in second appeat. 

it isa religious duty of a Hindu widow to pay 
off the debts of the deceased owner, namely her hus- 
band orher father-in-law. She can transfer her 
deceased husband's property to pay off the debts of 
her father-in-law. Ashutosh Stkdar v. Ohidam Mondal 
(5), relied on. 

Where a reversioner transfers the property durin 
the lifetime of the widow, she is perfectly ontitl 
to protect her right by challenging this transfer and 
proving her title to remain in possession during her 
lifetime. Reasonable expenditure to protect her 
intereat by litigation 18 perfectly valid and is 
recognised by law. Karimuddin v. Govind Krishna 
Narain (6), relied on, 

A Hindu widow is not entitled to transfer her 
husband's property for pilgrimage generally. She 
may, however, incur: reasonable expenditure for the 
performance of religious or charitable acte which are 
supposed to conduce tothe spiritual welfare of the 
deceased owner, and for this purpose, may alienate 
a small portion of the property. Sardar Singh v. 
Kunj Behari Lat (T), relied on. 

In second appeal ıt ig mot open to the appellant to 
challenge the finding on a question of fact which is 
supported by evidence, however weak. 


8.0. A. from the decision of the Ses- 
sions and Sub-d udge, Jaunpur, dated April 
22, 1930. 

Mr, K.N, Malaviya, for the Appellant. 

Mr. Lalta Prasad, forthe Respondents. 

Judgment.—Tuis is a plaintiff's appea 
arising out ofa suit brought for the can 
cellation of a sale deed executed by 
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limited owner, Musammat Sonkali deceased, 
in favour of defendant No.1 for Rs. 300. 
The plaintif claims to be the- nearest 
reversiouer of one Padarath.who died some 
years ago. After the death of Padarath, 
Musammat Sonkali, his widow, assumed 
possession of the property in dispute. The 
defendants contested the suit and alleged 
that the plaintiff was not the reversioner, 
that the transfer was for legal necessity 
and that the svit was barr by limitation. 
The learned Munsif upon a consideration 
of the evidence held that the plaintiff is 

nearest reversioner of Padarath, that 

the suit is within time and that the trans- 
fer was for legal and valid necessity and 
consequently dismissed the suit. The learn- 
ed Judge affirmed the decree of the trial 
Oourt. The judgment cf the lower Appel- 
late Court, as usual, is brief to a degree 
and itis not possible to ascertain the real 
facts of the case from the perusal of that 
judgment. In order to appreciate the evi- 
ence, and tne facts of the case, it was 

necessary to refer to the judgment of the 
trial Court. At one stage I was of opin- 
lon that the appeal should be sent down 
to the learned Judge to be re-beard, but 
having regard to the small valuation of 
the suit and the expense to which the 
parties will be put,’ I have gone into the 
matter myself. The main point that was 
in issue before the learned Judge and was 


argued before me in appeal is whether. 
the alienation of the property by Musammat. 


Sonkali is supported by legal necessity. 
The details of the-sale consideration are 
as follows : (1) Rs. 100, left with the vendee 
for payment of a previous mortgage exe- 
cuted by Jai Lal, the - father-in-law of 
Musammat Sonkali; (2) Rs. 140, received 
In Gash before the Sub-Registrar; (3) 
Res, 60, left with the. vendee, to be received 
with interest later, - 

l. The learned Counsel for the appel- 
lant has strenuously argued that the Gourt 
below has not recorded a proper finding 
on-the binding nature of this item. He 
has contended that the position of a 
widow is analogous to that of a manager 
of an infant's estate as defined by their 
Lordships of the Judicial Committee in 
Hanuman Pershad v. Bubooee Mundraj 
Koonweree (1). It is contended tnat if is 
not sufficient forthe alienee to prove the 
existence of a previous debt for the pay- 
ment of which the ahenation was made. 
It is urged that it must also be proved 


q) 6MIA 393, 18 WR 8ln; 2 Suther 29; 
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that there was ‘pressure on the estate, 
the damage to be averted, or the beneht 
to be cunferred upon it”.- On the authority 
of Ramsumaran Prasad v. Shyam Kumari 
(2) at page 340", ıt is argued that the word 
‘necessity’ when used in connection with 
the transfer by a widow has a somewhat 
special, almost tecnnical, meaning. It doeg 
not mean actual compulsion, but it does 
mean ‘that kind of pressure which the 
law recognizes as serious and sufficient”. 
In the present case, the property was hypo- 
thecated by Jai Lal, father of Padarath, 
and in order to redeem it, money had to. 
be raised. Although there is no proof that 
there was sufficient income from the pro- 
perty in the hands of the widow, it is 
alleged by the respondent that she was 
not bound to pay the debt incurred by 
her husband's father out of the income of- 
the estate, for the income belonged wholly 
to her: Ramasumi Chetii v. Mangatkarasy 
Nachtar (3) and Debi Dayal Sahu v. Bhan 
Pratap Singh (4). It seems to me that the 
argument of ths learned Oounsel for the 
appellant is not well-founded and the 
authorities cited ‘by him have no applica-. 
tion to the factsof the case. It is the 
religious daty. of a widow to pay off the 
debts of the deceased owner, namely her 
husband or her father in-law. In Ashutosh 
Sikdar v. Chidam Mondal (5) the following- 
observations were made: 

“ Payment of barred debt left.by her husband is 
a pious duty on the part of the widow and amounts 
to legal necessity. It is not necessary that there 
should. be any danger tothe estabe inorder toen- 
title the widow to incur debt or alienate the prop- 
erty ot her husband in order to pay off barred 
debts. She may alienate the whole of the estate in- 
herited ıf she cannot raise sufficient money for the 
purpose by alienating a part.” ii 

The Uourts below have come to- the 
concurrent finding that alienation was 
made partly to pay off the debt due b 
the widow's father-in law. After the deat 
of the father-in-law, the widow's husband 
was bound to pay this debt. Tne liability 
on the estate existed when the widow 
came in possession. Tne payment of this 
debt was essential and obligatory. It was, 
therefore, within her authority to transfer 


her husband's property to pay off the debt. 


. (8) 49 I A 342; 69 Ind. Oas. 71; AI R1922 P O 
355, 1 Pat, 141; 3L M LT 200, 3P LT 749; 16 LW 
956; 21 AL J1@,90ALR 175,270 W N 
969; 37 O L 3-496; 41 M LJ 751; 25 Bom. LR 634 
(P C). i 7 ii 

(3) 18 M 113. 

(4) 310 433; SO W N 408. - 

(3) 57 U 904; 126 Ind, Oas. 263; A Ik 1930 Oal 
35]; 34 OW N 153; Ind. Rul (1930) Ual 711- 
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I agree with the findings of the Courts 
below as to this item. 
~ 2, The judgment of the learned Judge is 

by no means illuminating on this point. 

By reference to the judgment of the learn- 
ed Munsif it appears that Rameshwar and 
others, as reversioners, had transferred this 
property fora consideration of Rs. 500 to 
one Ganga Singh. A litigation followed 
this transfer, and Musammat Sonkali was 
perfectly entitled to protect her right by 
challenging this transfer and proving her 
title to remain in possession during her 
lifetime. Reasonable expenditure to pro- 
tect her interest is perfectly valid and is 
recognized by law: Karimuddin v. Govind 
Krishna Narain (6). The amount spent, 
i. e. Rs. 140, is by no means excessive. I 
afirm the finding of the Court . below as 
regards this item. 

3. The learned Munsif was of opinion 
that Rs. 60 was never paid. The learned 
Judge apparently disagrees with the find- 
ing of the Oourt of first instance although 
he does not say soin so many words. The 
learned Judge has held that Rs. 60 was 
taken for pilgrimage andthe pilgrimage 
is an act of virtue for a Hindu widow., 
The proposition of law has been put a 
little too broadly by the learned Judge. 
A Hindu widow is not entitled to trans- 
fer her husband’s property for pilgrimage 
generally. She may, however, incur rea~ 
sonable expenditure for the performance 
of religious or charitable acts which are 
supposed to conduce tothe spiritual wel- 
fare of the deceased owner, and for this 
purpose may alienate a small portion of 
the property: Sardar Singh v. Kunj Behari 
Lal (7). Evidence has been led to prove 
that Musammat Sonkali made a pilgrimage 
to Gaya some months after the execution 
of ihe deed. With this object in view she 
had left Rs. 60 with the vendee who paid 
it later. The learned Munsif has given 
good reasons to reject the evidence. The 
learned Judge apparently was satisfied 
with the evidence on this point and accept- 
ed the genuineness of the defendant's 
version. It is unfortunate that scarcely 
any leason is given for his conclusions, 
but ın second appeal it is not open to the 
appellant to challenge the finding on a 
question of fact which is supported by 
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evidence, however weak. The amount 
spent on pilgrimage bears a small propor- 
tion to the entire consideration. I affirm 
the finding of the lower Appellate Court. 

The learned Munsif in dealing with the 
value of the property has held that the 
alienation was for adequate amount and 
he has referred to the earlier transaction 
made by the reversioners in favour of 
Ganga Singh which was for the sum of 
Rs. 500. In véew of the concurrent find- 
ings of the Courts below in support of 
legal necessity and the validity of the 
transfer, I see no reason to interfere with 
the decree of the Court below. The appeal 
fails and is dismissed with costs. Leave 
to appeal under the Letters Patent 18 
refused. 


D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Miscellaneous Oivil Appeal No. 238 of 


1936 
September 10, 1937 . 
PoLLoos, J. 
DIGAMBAR—J upamgent Destor— 
“APPELLANT 


versus 
KISHANDAS GOVERDHANDAS 
GUJARAT HI— Deoben HoLpsr— 


RRSPONDENT 

Berar Inam Rules, r. V, cls. 3,5, r. VJ, ob. 4 
-Interpretation — Abandonment of reversionary 
interest by Government in mam in cl. 4, r. VI, con- 
notes grant of freehold estate to inamdar—Held, 
person held freehold right in fields and they were his 
assets. 

The words“ a sufficient compromise for the right 
of 1eversion possessed by Government” in r, V, 
cl. 3, and “in commutation of the rights of Gov- 
ernment ” in cl.5 mean that the tnamdar gets & 
freehold estate. Its not possible to interpret the 


words “the reversionaly interest d by 
Governmentin the snam “ in ci. 4 of rt, VI im any 
other way. 


The natural interpretation of ol. 4,r. VI, is that 
the abandonment ot the reversionary interest pos- 
sessed by Government in the inam-connotes the 
grant of a freehold estate to the inamdar. 

Where certain fields were granted to the ancestor 
of A m return for the services he rendered but the 
services ceased to be rendered after the cession of 
Berar and the recommendation of the Oommissioner 
was as follows: “In consideration of possession 
extending over 200 years i would continue this 
service grant in perpetuity at one-half rates of assess- 
megt: 

Held, that A belda freehold right in the fields and 
they were, therefore, his assets. 


Mis. O. A. from an order of thd Court 
of the Additional District Judge, KWichpur, 
dated September 8, 1926, ia C.A. No. oB 
of 1936 contirming the order of the Court 


1938 


of the Sub-Judge, Second Class, Ellichpur, 
ae April 18, 1936, in M. J. O. No. 87 of 
Mr. K. V. Brahma, D. B. for the Appel- 


lant. 

Messrs. V. K. Rajwade and F. D. 
Kale, for the Respondent. 

Order.—This judgment will also 


dispose of Miscellaneous Appeal No. 259 
of 1937. 

Certain fields, which are described 
as service inam fields, hav& been attached 
in execution of a decree against Ambadas, 
now deceased, the father of the appellant 
Digambar. He contends that these fields 
are not the assets of the deceased Ambadas 
in his hands and are not attachable. The 
lower Oourts have held that the land 
in question is alienable and attachable. 


The fields were originally granted to the 
ancestor of Ambadas in return for the 
services that he rendered as sabnavia. 
These services ceased to be rendered 
after the cession of Berar in 1853. The 
Inam Investigating Officer recommended 
in 1865 that the lan@shonuld be continued 
in rent-free for the life of the claimant and 


that of his cosharer and at quarter 
assessment to their descendants, The 
recommendation of the Oommissioner 


was as follows: “In consideration of posses- 
sion extending over 200 years I would 
continue this service grant in perpetuity 
at one half rates of assessment” and it was 
so continued. .The question what rights 
were actually conferred upon the family 
depends upon the interpretation of the 
Berar Inam Rules, 

Rule II classifies the various classes of 
mams and the present inam obviously 
falls under “lass 4th—Grants by former 
Governments for service— 

First: —As Pargana service grants, 
whether by money or land whether now 
rendered or partially rendered or discon- 
tinued.” 


Service inams are ‘dealt within r. VI. 
Assuming thatcl.2 ofr. VI applies, that 
would make cl. 2 of r. V applicable. Clause 
2 of r. V is as follows :— 

“2. Ifthe present incumbent is a descendant of 
the original grantee the inam will be 
continued to him hereditarily subject to the 
following conditions : Tsi 


First ccessions limited to direct 
heirs and undivided brothers; 
Gecond. —The inam escheates to Government 
on failure of such heirs; 
Third.—Foture alienation of the inam is pro- 
hibited.” , 
(We-are not concerned with the- fourth 
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condition as that has been subsequently 
abrogated.) l 

Olause 4 of r. VI, which undoubtedly 
applies to the present case runs as 
follows :— 

“Tt shall bs optional with the Government to 
require the services of these classes as originally 
intended or to dispenas with them. If wholly 
dispensed with, the inam shall nevertheless be 
confirmed to the holders as inam subject to the 
payment ofa quit-rent, not exceeding the highest 
rate above provided for personalinam. This quit- 
rent will be charged in commutation both of the 
service thus discontinued, and of the reversionary 
interest possessed by Government in the inam." 


The decision of this case turns mainly 
on what is meant by the reversionary 
interest possessed by Government in the 
inam. D B.K. V. Brahma for the appellant 
contended that this merely means that . 
the first and second conditions in cl 2 
of r. V would be abrogated but the 
third would remain. If so0,it is difficult 
to see how cl. 2and cl. 4 of r. VI can be 
reconciled; cl. 2 states that the conditions 
in cl. 2 of r. V would apply and cl. 4 
states thattwo oat of three of them would 
not apply. i 

Olause 2 of r. V is subject to the qualifi- 
cation contained in c¢l.3 and the following 
clauses which give an option to the 
inamdar to convert this restricted tenure 
into a freshold, with the full powers of 
alienation by gift, sale, adoption, or 
otherwise by consenting to the payment 
ofthe annual quit-rent. It then goes 
on to say: 

“If theinamdar isa youth with reasonable pros- 
pect of having lineal heirs an annual quit-rent 
amounting to one-eighth of the estimated agsess- 
ment of the land will be considered a sufficient com- 
pome for the right of reversion possessed by 

vernment.” 

Similarly cl. 5 ofr. V provides that if the 
present incumbent is not a descendant of 
the original grantee, he will be allowed to 
benefits of cl. 2, r. V, but without the option 
of refusal, and in commutation of the 
rights of Government, a quit-rent will be 
imposed onthe inam varying from one- 
eighth to one-half ofthe estimated assess- 
ment, As pointed out by Macnair, A. J.O, 
in Syed Abdul Razak v. Mansingh Rao (1) 
“the bengis of cl, 2, r, V” appear to be a 
mistake for “the benefits of cl. 3, r. V.” In 
such a case the incumbent is obliged to pay 
a quitrrent which may vary from one eight 
to one-half of the estimated assessment in 
order to acquire a freehold estate. 


The words “sufficient compromise for 
the right of reversion possessed by 


(1) 25 N.L R 107; 118 Ind, Cas. 878; Ind. Rul. 
(1929) Nag. 302; A I R 1930 Nag. 24. 
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Government” in r. V, cl,3.and “in com- 
Mutation of the rights of Government” 
in cl. 5 appear to mean that the inamdar 
gets a freehold estate. I do not think that 
1618 pcssible to interpret the words “the 
reversionary intersst possessed by Govern- 
ment in the inam" incl. 4 ofr. VI in any 
other way. 

Olause 2of r. VI provides that inams 


granted in lieu of lands or money 
stipends, commonly called hugs and 
russums of offices, such as Deshmukh, 


Desbpandia and others the service of 
which has either been dispensed with or 
otherwise discontinued, shall be disposed 
of according tocl.2of r.V. It is dificult 
to gather what is meant by “in lieu 
of lands or money stipends.” Rule VIII, 
explains the term ‘inam’ as applying to all 
land held entirely free of land rent or on 
a favourable quit-rent and cl. V of r. 1X 
gives the Government power to determine 
whether grants for pargana or Village 
service shall be wholly commuted into 
land inams or wholly into Percentage on 
tne revenue payable in money, or partly 
by inam and partly by money. The term 
appo e to be used as meaning a grant 
of land and I must confess I find it 
difficult to understand what is meant by 
‘imams granted in lien of lunds’. It 
cecurred tome that it might mean inams 
granted a the ao of lands, but I can 
see no re justification for inte in; 
it in that way. The fields now in Na 
kin granted for past services and were 
nok, ın my opinion, an inam granted i 
lieu „of land. Ifthat is so, the Na 
of having to reconcile the conflicting 
provisions of cls. 2 and 4 of r. VI disappears. 
Once it is held that cl. 2, r. VI, does not apply 
and, therefore, that cl. 2, of r, V does not 
apply, the natural interpretation of 
cl. 4 is that the abandonment of the 
reversi nary interest possessed by Govern- 
ment in the inam connotes the grant of a 
freehold estate to the inamdar. 

1 have been referred to cl, 2, r, XIV, which 
provides thut service grants are not liable 
to be alienated by purchase or otherwise 
In Berar Revenue Book Oircular, vol II, 
8. 1, serial No. 2, instructions are given 
tothe Taksildar and Naib-Tahsildar how 
todeal with alienations. It is stated ‘‘Ser- 
vice grants are inalienable under r. XIV 
(2) of the Inam Rules and, if a grantee 
glienstes his grant, Government is entitled 
to resume it. “This seems to contemplate 
that service inam feldsmay be alienated 


. #nd all that the Government will ordinarily 


BISHRSHAR v. GAYA BUX SINGH ( ALL.) 


17410 


do in such cases is to resume the grant 
or in other words impose the full assess- 
ment. Whether Government is entitled 
to impose the full assessment, in this case 
isnot a matter now before me. 

For these reasons I hold that Ambadas 
held a freehold right in the fielde 
attached and that they are, therefore, 
Ambadas’s assets in the hands of his son 
Digambar, the appellant. The appeals, 
thererore, fail and are dismissed with coste, 
Counsel's fee Rs. 20. 

5 Appeals dismissed. 
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ALLAHABAD HIGH COURT 
Miscellaneous Onse No. 355 of 1937 
November 19, 1937 
COLLISTBR AND BAJPAI, JJ. 
s BISHESHAR—AppLicantT 


VE TEUS 
GAYA BUX SINGH —Opposita Party 

U. P. Temporary Regulation of Hzecutton Act 
(XXIV of 1934), sa. 6, G—Appltcation for relief 
under 3. 8—Some judgmegt-debtors not agriouliurists 
under Act—Relief, how granted. 

Where only some and not all the judgment-deb- 
tors are cultivators, the benefit of the U. P. Tempo- 
rary Regulation of Mxecution Act, under s. 8 shall, 
if possible, be granted only to sach of the judgment- 
debtors as sre cultivators within the meaning 
the Act and shall be granted only sofar as their 
share of liability is concerned; but if it is not 
feasible so to separate their liability, then all the 
judgment-debtors will be entitled tothe benefit of 
the Act. 

Mis. Case on reference by the Munsif, 
East Allahabad, through the District Judge). 
Allahabad, dated April 12, 1937. 

Mr. Rama Shankar Prasad, for the Appli- 
cant. 

Mr. H. P. Sen, for the Opposite Party. 

Order.—-This is a reference under 
s. 113, Oivi: Procedure Code, by a Munsif 
of Allahabad. A mortgage decree was 
passed against nine persons. The judg- 
ment-debtors subsequently applied under 


s. 6, U. P. Temporary Regulation of 
Execution Act (Local Act XXIV of 
1934) for relief under s. 8 ofthe Act. 


Acccrding to the learned Munsif's state- 
ment of the case, only two of the nine 
judgment-debtors are cultivators within 
the meaning of the Act. The Munsif has 
referred the following question to this 
Oonrt : 

“Where some, but not all, the jadgment-debtors 
are cultivators within the meaning of thg Act, 
can those judgment-debtors alone, who are cultiva- 
tors, reap the benefit or all of them, and in the 
former case whether the benefit will be granted 
so far as their share of liability alone is concerned?” 


“ 
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The Munsit’s own opinion is in -the---may be presumed, having regard to the 
affirmative. Section 6 ofAct XXIV of 1934. scheme and“purpose. of the Act that a 
reads as follows: zZ provision t0_the above effect would have 

“Any person against whom a decree to which- ‘been incotporat ed therein. 


giana melee sia ened ae ae The T at which we have arrived 
A > ; i Jbt a pi’ %44 k + 

year following the commencement of this Aet; ~ 18 that if itt 19. possible to eines the 
apply to the Court passing such decree or, if the ‘liability of the’cultivator judgment-debtors, 
decree is being executed, the Court in which ere- the Act should apply to them alone and 


cution pro ing, to give him the” the benefit. should be given so far only as 


ingg are pending, ae. 
benefit of the provisione of this Act, provided that 


no person shall maks such application unless -he 
is a cultivator on the day on which this Act came 
into force and isa cultivator on ethe date of the 
application.” | oa, eee 

The Act is silent on the point which-has- 
been referred to us, but learned Counsel’ 


their shareof-liability is concerned But 
if this is-impracticable, we must consider 
what the position will be. It is remark- 
able that--the-framers of the Act did not 
envisage. thé possibility of a decree being 
Passed against several persons, some of 


for the decree-holder pleads that in such- 
a case none of the judgment-debtors’ ig- 
entitled to the benefit of the Act. He 
points out that in the U. P. Agriculturists’ _ 
Relief Act (Local Act XXVIII of 1934)— 
there is a provisoto s 2 tothe effect that- 
‘Sf a non-agriculturist joins with an agricul 
in any transaction of loan, save for the purpose 
of adding his name as security, the agriculturiat- 


shall not be considered as such for the purpose-of: - 
that transaction ;" Mes ease 


and he,argues that by analogy, the same - 
principle should be apBlied in cases aris- 
ing out of Act XXIV of.1934. From- the- 


— a y w l r 


whom are ¢ultivators and others not, and 
that it did not provide for such a likely 
contingency, but it is clear that the inten- 
tion of the Legislature was primarily to 
give relief to cultivators and we must 
endeavour tointerpret the Act according 
to its spirit. Ifthe Courts have to decide 
whether. the cultivator judgment debtors. 
should lose the benefit of ihe Act by rea- 
son of their association with non-cultiva- 
tors or whether the non-cultivators judg-, 
ment-debtors should enjoy the benefit of 
the Act by reason of their association with 
cultivators, we are of opinion that in the 
absence ofan express provision to the 
contrary, the. Act should be construed so 

as not to deny tothe cultivator jadgment- ` 
debtors their. rights under the Act. . In 
other words all the jadgment-debtors will,. 


~ eee 


to apply toloans taken after the passing: - 
of that Act; andin any case we think it. | 
would be unsafe to apply the analogy. - 


There is, however, one difficulty which we 
have noticed. Section 8 of Act XXIV of 
1934 provides that any person against whom 
a decree to which this Act applies has been 


pason is competent to apply for relief; . 
at s.4 (1) lays down that tke Act shall - 


not apply to any decree passed against 
any person other than a cultivator. 
this it may be argued and it was so argued. 
after we had pointed this out to learned - 
Oounsel for the decree-holder that since” 
it is clear that the decree in the present 
case was, giocad seven of the judgment- 

debtors a decree against persons other than: 
cultivators, it must be held that the “Act 
is totally inapplicable to this transaction. 
The contention is not without some force 

but it is equally clear that, quoad two of 

the judgment debtors, the decree in ques- 
tion was also a decree against persons who 
are cultivators. If the Legislature had in- 
tended that when, some of the judgment- 
debtors ina proceeding under Act XXIV 
cf 1934 are cultivators within the meaning 
of the Act and others are not, the benefit 
of the Act should he denied ta all, if 


Erom- 


in such. a- case, be entitled to benefit 
under the Act. This ruling may appear 
to operate. somewhat harshly on the decree- 
holders “in the present case, having regard 
to the fact that no less than seven of the 
nine judgment-debtors are non-cultivators 
but a case. might well arise in which 
out of a- large number of judgment- 
debtors only. one is a non-cultivator and 
it would-be unfortunate if the cultivators 
should lose their right tə benefit from the 
Act by reason of the fact that a non- 
cultivator was associated with them from 
a time when this legislation was not yet 
in contemplation. Ib may be mentioned 
thit Act XXIV of 1934 applies only to 


`- decrees which were passed before this 


Act came into force. 

Our answer to the reference is that the 
benefit of the Act shall, if possible, be 
granted.only to such of the judgment- 
debtors as are cultivators within the mean- 
ing of the Act and shall be granted only 
so far as their share of liability is con- 
cerned * but if it is not feasible so to 


separate their liability, then all the judg- 


i i | 
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ment-debtors will be entitled tothe benefit :Dr, S. C. Basak Mr. and Narendra 
of the Act. : Krishna Basu, for ihe Appellant. 

D. Answer accordingly Messrs Brojo Lal Chakravarty, Kali 
Kinkar Chakravarty, Hiralal Chakravarty 
and Rabindra Nath Bhattacharjee, for the 
Respondents. 

Judgment.—This is an appeal by defen- 
_ dant No. 1 Aing out T any A a 

Tan t: possession of about 15 bighas of land lying 
Nasu a RO. Mires, JJ. : ie Moisa Damra in the District of Bankara. 


PRAMATHA NATH BHATTAQOHARJER— “The late Tara Prosanna Basu, the father 





CALCUTTA HIGH COURT 
Civil Appeal No. 1819 of 1984 


. 1934, 


we ae ; , of defendant No. -5 in the suit, held tzie 
Panah DANG No. 1 —ASSqRIANT Mouza along with several other mougas in 
patni right. He mortgaged by conditional 
sale the entire patni to Bepin Behari 
Benerjee and Jagannath Marwari on 
May 2, 1912. Defendant No. 5 was ad- 
judicated en insolvent on February 21, 
1914. Bepin and Jagannath instituted a 
suit for foreclosure on the basis of the 
mortgage in their favour by Taraprosanna 
if the year 1915. During the pendency of 
this suit, Taraprosanna died leaving defen- 
dant No. 5 as his only. legal representa- 
tive. The latter was substituted in place 
of the original mortgagor, but the Receiver 
of the estate of defeidant No. 5, appoint- 
ed inthe insolvency proceeding, was not 
made a party jn the mortgage suit. On 
September 19, 1919, the moritgagees took 
possession of the mortgage properties on 
the basis of the final foreclosure decree 
obtained by them in the suit on the basis 
of the mortgage. Thereafter the interest 
of Jagannath passed by transfer to Bepin. 
In 1919 the Receiver in insolvency brought 
a suit for redemption of the mortgage pro- 
perties. This suit was decreed by the first 
Court on February 5, 1923. An appeal was 
taken by Bepin against the decree of the ` 
trial Court to this Court and this Court 
ultimately dismissed the redemption suit 
on February 25, 1924. The Receiver applied 
for leave to appeal to His Majesty in 
Council on January 15, 1925, and leave 
was granted by this Court on February 16, 
of that yesr. On May 4, 1926, Bepin granted 
a mokarari raiyati lease of the disputed 
lands to the defendant-appellant. Their 
Lordships of the Judicial Committee allow- 
ed the Receiver’s appeal and restored the 
decree of the first Court on March 3, 1927. 
Thereafter the Receiver deposited the mort- 
gage money in Court and obtained posses- 
sion of the mortgage properties on Febru- 
ary 21, 1928, and realized rent from the 
tenants including the defendant-appellant 
after taking certain directions from the 
Court. The Receiver conducted all these 
litigations with the fund supplied by the 


Versus ae : 
SASHI BHUSAN BANERJEE—PLaintige 
AND OTABRS—-RESPONDBNTS. 

Transfer of Property Act (IV of 1882), ea. 76 (a), 
53, 8—Morigagee in possesston—Sutt for redemption— 
Mortgagee, tf can lease out mortgaged ty during 
period of his possession-~Rtght to lease, tf affected by 
s. 52—Lessee, if can cultivate land under s. 8 till 
redemption —Bengal Tenancy Act (VIII j 1885), ¢ 91 
—Applicabtlity —Suit by mortgagee for forzclosure— 
Mortgagor dying pending suit—His insolvent son 
mads party — Foreclosure — Buit by Receiver for 
redemption — Property leased by mortgagee pending 
suit — Receiver accepting rent from lessees even after 
getting ston after redemption—Lease by Receiver 
D third party—Suit by such third party for possession 
-—Lessees held acquired occupancy rights under s. 21 
and were entitled to remain as tenants. 

Section 5?, Transfer of Property Act, does nottake 
away the rights of mortgagee in possession under 
8, 76, cl. (a), of the Act, after the redemp- 
tion suit is instituted The mortgagee, there- 


< fore, has a right to lease the lands in ordinary 


ratyati right for the period of his possession after the 
suit for redemption is instituted. By s 8, Transfer of 
Property Act, this transfer confers upon the lessee 
such right asthe mortgagee in possession wag then 
capable of conferring. The lessee, therefore, acquires 
a right to cultivate these lands as a raiyat from the 
mortgagee at least for the period during whioh the 
latter would continue in possession as mortgagee. 
Azis Fatma v, Mukund Lal (1), relied on. Madan 
Mohan Singh v. Rajkishori Kumari (2), distin- 
guished. 

A mortgagor died while the suit bythe mort- 
gages for foreclosure was pending. Mortgagors’ son 
who was an insolvent was then substituted but the 
Receiver was not mades party. A foreclosure decree 
was passe] and the moregagee took- possession of the 

perty. The Receivar subsequently brought a suit 
tor sademption and while appeal arising out of this 
suit was pending, the mortgagee leased out the land 
and the lessee took possession, The Receiver after 
redeeming the property and taking possession realized 
rent from the lessee forsometime. The Receiver 
subsequently leased the same. lands to thirdperson 
who brought a suit for ejecting the : 

Held, tl at the lessee was in possession as aratyat 
till the mortgage was redeemed and therefore he was 
not liable to be ejected as he had acquired occupancy 
right in the lands under s. 21, Bengal Tenancy Act. 
He was also notliable to be ejected on account of 
the recognition of his tenancy by the Receiver after 
obtaining possession through Court. ne 


O. A. from the appellate decree of the 
District Judge, Bankura, dated May 22, 


- 
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plaintif. On January 20, 1929, he. gold 
12 annas share of the patni and granted 
dar patni settlement lease of the remain- 
ing four annas share to the plaintiff. --On 
August 21. 1930, the present suit for eject- 
ment was raised by the plaintiff. 

The defence of the defendant-appellant, 
so far asit is relevant for the purposes of 
the present appeal, are tworfold: (1) that 
he is a settled raiyat of Mouza Damra and 
consequently he has acquired occupancy 
right in the disputed latd and cannot be 
ejected, and (2) that-the Receiver from 
whom the plaintiff has derived his title 
having recognized him as a raiyat by 
receipt of rant, the plaintiff is bound to 
recognize him as a raiyat aud cannot eject 
him The trial Oourt dismissed the plain- 
tiffs claim for khas possession The plain- 
tiff appealed to the lower Appellate Court. 
The learned District Judge bas allowed 
the appeal and has passed a decrée for 
ejectment against the appellant. Hence 
this second appeal. 

The only pcint for determination in this 
appeal i3 whether the defendant-appellant 
is liable to be eje&ted from the disputed 
lands. It is an admitted fact that the 
appellant is a settled ratyat of Mouza 
Damia. Unders 21, Benga! Tenancy Act, 
every person who isa settled ratyat of a 
Village within the meaning of s. 20 has a 
right of occupancy in all land for the time 
being held by ‘him as a raiyat of that 
village. The question then is whether the 
appellant was in possession of these lands 
as aratyat after obtaining lease of these 
lands frem Bepin in the year 1926. The 
lease which was granted by Bepin in fayour 
of the appellant was alease in perpetuity 
ata fixed rate. The finding of the lower 
Appell..te Court is that the transaction is 
not an act of prudent management as the 
mortg. gee in possession received a large 
amount as selami and reduced the rent 
which would be ordinarily payable for the 
lands cf this class by cultivating raiyats. 
Again, this mokarart lease was granted 
during the pendency of the redemption 
suit. Jt is, therefore, hit bys. 52, Trans- 
fer of ] r. perty Act. But this section does 
not take away the rights of morigagees in 
possession under s. 76, cl. (a), Transfer 
of Property Act, after the redemption suit 
is instituted. Bepin, therefore, had the 
right to lease the lands in ordinary raiyati 
right for the period of hie possession after 
the suit for redemption was instituted. It 
is true that he granted a mokarari lease 
and it cannot be operative as a mokarari 
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lease... But’ by s. 8, Transfer of Property 
Act, this transfer conferred upon the defer- 
dant such-rigLt as the mortgagee in posses- 
sicn was then capable of conferring. The 
appellant,.therefore, acquired a right to 
cultivate these lands as a raiyat from Bepin 
in the year 1926, at least for the period 
during which the latter would continue in 
possession as mortgagee. He was in fact 
in possession as a raiyat till the mortgage 
was redeemed. He is, therefore, not liable 
to bé_ejected as he has acquired occupancy 
right-in-the lands under-s, 21, Bengal 
nor ee Act. 
is view is supported by the decis} 

of the Allahabad High Oourt I Aziz Faina 
v. Mukund Lal (1). Much reliance was 
pluced by the learned Advocate for the 
respondents on a decision of this Gourt in 
Madan Mohan Singh v. Rajkishori Kumart 
(2). That- case is an authority for the 
proposition that a lessee from the mort- 
gagor pending the mortgage suit is not 
entitled to resist the claim for possession 
of the auction-purchaser in execution of 
the mortgage decree. In that case, how- 
ever, the rights of a mortgagee in posses- 
sion under s. 76,cl. (a, Transfer of Prop- 
erty “Aot, to execute ordinary raiyati lease 
on usual terms in the ordinary course of 
management during the pendency of a 
redemption suit did not arise for considera- 
tion. Further, the question of the effect 
of the provisions ofs. 21, Bengal Tenancy 
Act, was neither raised nor decided in the 
case. Again it appears that after the 
Receiver obtained possession of the property 
through Oourt, and after he received direc- 


tions from the Oourt to realize rent from 
the tenants of the patnt mehal, he actually 


realized rent from the defendant-appeliant 
stating -in the rent receipts that the defen- 
dant was atenant inthe disputed lands. 
It is" true that in the rent receipt he notéd 
that he was not aware of the real state of 
affairs so far as the area of the tenan 

and the amount of rent payable for the 
tenancy are concerned. But these remarks 


do net indicate that he was not receiving 


the money payable by the defendant 
anj thing but rent for the lands in Bail, 
inasmuch as in the receipt it ‘is Clearly 


was 


who was. paying the rent was the tenan 
in respect of that jote. The defendant 


(1) AT R 1932 All. 480; 139 Ind. Oas. 166; 
L 3 573; Ind. Rul. (1932) AN, 541; 16RD AT 
Əv. ' 
(2) 17 O, L-J 384; 17 Ind, Cag 1. f 
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appellant- is, therefore, entitled to remain 
On the lands as a tenant not only by 
Virtue of s. 21, Bengal Tenancy Act, but 
also on account of the recognition cf his 
tenancy by the Keceiver after he obtained 
possession through Court. But the plaintiff 
will be entitled to get fair and equitable 
rent settled for these disputed lands in an 
appropriate proceeding on the footing that 
the appellant is an ordinary occupancy 
raiyat in respect of the disputed lande. 

The result, therefore, is that this appeal 
18 allowed, and the judgments and decrees 
of the Courts below are set aside. Plaintiff's 
title to the disputed lands is declared. 
His prayer for khas possession is dis- 
allowed. The plaintiff will get a decree 
for rent for the lands in suit at the rate of 
Rs. 15 per year for two years, namely 
1335 and 1336 B. S., but this will not 
preclude the plaintiff from having fair 
and equilable rent settled for these dis- 
puted lands on the footing that the defen- 
dant isan occupancy raiyat in respect of 
these lands for subsequent periods subject 
to the law of limitation. The defendant- 
appellant will get his costs in the Oourts 
below but the parties will bear their own 


costs in this Court. 
S Appeal allowed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 56 


of 1936 
. November 19, 1936 
POLLOOS, J. 
RAO SADASHEORAO — APPLICANT 
7 '  persus 
VASANTRAO AND oTagrs—Oppositrs Party 


Court Fees Act (VII of 1870), 8. 7 (iv) (c)—Suit 
for declaration that decree to which plaintif was 
not party was null and votd and for refund of money 
obtained by defendant by rateable distribution—W he- 
ther falls under s. 7 (iv) (c)—Court-fee paid ad valorem 
on amount of refund claimed—Suffictency of. 

A suit for a declaration that a certain decree to 
which the plaintiff was not s party is null and void as 
against him and fora refund of the amount obtained 
by the defendant by rateable distribation in respect 
of the same decres is a suit for a declaratory decree 
with consequential relief, and therefore, would fall 
within s. 7 (42) (e) of the Court Fees Act. Where the 
plaintiff pays an ad valorem fes on the amount claimed 
as reind, the value is not an unreasonable one and 
must be accepted. Sundarabat v. Collector of Bel- 
gaum (5), relied on Hakam Rat v. Ishar Das Gorakh 
Rai(l)aod Baldeo Prasad v. Seth Ghasiram (2), distin- 
guished. Arunachalam Chetty v. Rangaswamy Pillai 
(3) and Pandharinath v. Maroti (4), referred to. 

App. for revision of the order of the 
Uourt of the Additional District Judge, 
Saugor, dated November 4, 1935,in M. A. 


No. 6 of 1935. 
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Messrs. T. L. Sheode and W. W. Bhole, 
for the Applicant. 

Messrs. W. B. Pendharkar and R. R. 
Dandige, for the Non-Applicant. 

Judgment.—The plaintiff obtained a 
decree for about Rs. 16,000 against the 2nd, 
3rd and 4th defendants, and subsequently 
the first defendant obtained a decree 
against tbe same persons for about 
Rs 30,009. Certain property was sold in 
execnticn of the plaintiff's decree, and the 
first defendant applied for ratable distribu- 
tion. He eventually obtained Rs. 3,795 5-6 
out of the sale proceeds of Rs. 5,€00. The 
plaintiff then brought the suit giving rise 
to this application, claiming (a) a decla- 
ration that defendant No. l's decree was 
nul and void and not binding on the 
plaintiff, and (b) a refund of Rs. 3,795-5 6. 
An ad valorem court- fee on Rs. 3,795-5-6 
has been paid. The suit was filed in the 
Coum cf a Subordinate Judge of the first 
Olass, and the lower Oouris-: have held that 
it had no jurisdiction. 

The plaintiff asks, as Ihave said, for a 
declaration that a ceitain decree to which 
he was not a party ® nulland void as 
against him and for a refund of 
Rs. 3,795-5-6. This seems to me to be 
clearly a suit fora declaratory decree with , 
consequential relief and, therefore, would 
fall within s. 7 (iv) (c) of the Court Fees 
Act. This, I understand, is not disputed. 
The suit must, therefore, be valued ac- 
cording to the amount on which the relief 
sought is valued in the plaint. The lower 
Appellate Court has held that where the 
plaintiff seeks to set aside a decree he 
must value his suit atthe amount of the 
decree and for this it has relied on cer- 
tain decisions to which I will refer. The 
decisions in Hakim Rat v. Ishar Das Gorakh 
Rai I) and Baldeo Prasad v Seth Ghasi- 
ram (2) are not directly in point, because 
in those cases the plaintiff was a party 
to the decree which he was seeking to have 
set aside and he was, therefore, seeking to 
get rid of a liability that equal to the 
amount of the decree. The decision in 
Arunachalam Chetty v. Rangaswamy Pillar 
(3) is, in the plaintiff's favour, because it 
was held that a suit for a declaration that 
a mortgage-decree was not binding on 
the plaintiff and for an injunction res- 
training the defendant from executing it 


1) 8 Lah. 531; 102 Ind. Oas. 46; A IR 1927 Lah, 
499; 9 Leh, L J 400. 
2)16 N LR 84; 56 Ind, Oas. 360; A I R 1920eNag. 


243. 
©) 38 M 923; 28 Ind. Oas. 79; 28M L J 118; (1915) M 
WN 118; 17 ML 154. 
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wasa suit for a declaratory decree with 
consequential relief and that an ad valorem 
court-fese was payable on the valuation fixed 
in the plaint. The decisionin Pandhari- 
nath v. Maroti (4) is more in point. That 
also wasa suit under s. 73 of the Oivil 
Procedure Oode, in which the plaintiff 
claimed a declaration that a decree obtain- 
ed by one defendant against another was 
void and asked that the defendant who 
had obtained the decree should be per- 
manently restrained fronf executing it. 
It was held in that case that ad valorem 
court-fees must b3 paid on the amount of the 
decree. ` It is not necessary forme to say 
whether I agree with that decision or not, 
as the claim for a consequential relief 
restraining all execution of the decree 
distinguishes it from the present case. 

The following dictum was cited by the 
Privy Council with approval in Sundarabai 
v. The Collector of Belgaum (5): ° 

“Where a plaintiff sues fora declaratory decree 
and asks for consequential relief, and puts his 
own valuation upon that consequential relief, then 
for the purposes of court-fea, and also for the pur- 
poses ofsjurisdiction, it is the value that the plaintiff 
puts upon the plaint that determines both.” . 

It is n9 doubt not open tothe plaintiff 
to -put an arbitrary valye on his claim. 
If there is nu other property belonging to 
the 2nd, 3rd and 4th defendants that can 
be taken in execution, the claim is worth 
tothe plaintif only Rs. 3,795-5 6, which 
has been taken away by the first defend- 
ant. If the property of the 2nd, 3rd and 
4th defendants available in execution is 
sufficient to satisfy both decrees, then 
the present claim of the plaintiff is worth 
no more. [t is only if the property avail- 
able is not sufficient to satisfy both dec- 
rees in full, that the plaintiff's claim may 
be worth more than the value he has put 
on it The -value that he has put upon 
the claim is not ar unreasonable one,. and 
must, therefore, be accepied. It, therefore, 
follows thitthe valuation of the suit both 
for court fees and  jnurisdiction is 
Rs, 3.79556 and that the Court of the 
Subord:nate Judge in which the suit was 
filed hed jurisdiction to entertain it. 

The applieaticn for revision is allowed 
with costs, aud the suit is remanded to the 
Court of the Subordinate Judge for trial. 
Counsel's fee in this Court Rs. 50. 

N. Case remanded. 
ee A I R 1933 Nag. 214; 145 Ind. Oss. 206;6R 


(5) 4@ B 376; 52 Ind. Oas. 897; (1919) M W N 254; 23 
O W N 753; 21 Bom. L R 1148; 46 I A IS ¢P O). 
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CALCUTTA HIGH COURT 
Civil Appeal No, 25 of 1936 
March 10, 1937 
: CoBTELLO AND PANOKRIDGE, JJ. - 
ANIL KUMAR BHATTACHARYA— 
PLAINTIFP—ÀPPELLANT - 


7 vETSUS | 
CORPORATION or CALCUTTA— 
DBEFENDANT— RESPONDENT 
Calcutta Municipal Act (III of 1923), ss 71,72, 74 
—Scope—Resolution passed by District Committee 
with regard to matters not delegated by Corporation 
—Validity—Caleutta Muntcipai Act (III sh 1889), 
s. 559 (52)—Bye-law No. 13 framed under s. 559 (59)— 
Held void and inoperative—Repeal of Act by Act 
III of 1923 whether makes bye-law operative by 
virtue of 8. 25, Bengal General Clauses Act (I o 
1899)—S 8 of Bengal General Olausés Act, applicadii- 
ity of—Practice—Court assuming there ts going to be 
appeal and evading definite conclustons—Attitude 
deprecated—Interpretation of Statutes —'Ejuadem 

Generis rule—Applicabtlity. 

From the provisione of s. 71 read with a, 72, Oal- 
cutta Municipal Act of 1933, it follows that a District 
Oommittee is a Standing Committee, a particular 
kind of Standing Oommittee of the Oorporation 
and therefore can onl deal with such matters ay 
have been each year, that is to say, year by year, 
delegated to them by the Corporation. The Dis- 
trict Committee can only deal with such matters 
as are delegated to them under the provisions of 
s. 73, Even then the proceedings of a District 
Committee are subject to confirmation or revision 
of the Corporation itself unless, as indicated in 
the proviso tos. 71, at the time of the delegatio 
he Corporation has directed that the decision of 


“the District Oommittes shall be final Consequently 


where the resolutions regarding matters not delegated 
to the District Oommittee by the Corporation, are 

ssed by the District Oommittee and by its Bub- 
awanan A and confirmed by the District Committee, 
the resolutions are void and inoperative. [p. 98, col. 3.] 
‘A bye-law tobe valid mast be (1) intra vires the 
authority who makes it; (2) certain in its ‘terms 
and positive; (3) not repugnant to the general law, 
and lastly. (4) reasonable. |p. 104, col 3; p. 105, col. L] 

Section. 559 (52), Calentta Municipal Act (I 
1898), does not give the Oarporation the power to 
maks bye-laws for regulation of public parks vested . 
in the corporation or of the tanks and bathing 
places situated therein. Therefore the bye-law No, 13 
and the rest of the byelaws which purported to 
have been made under s. 559 (52) of the Act of 
1899 are void and inoperative. Such a bye-law 
being void and inoperative since the time it was 
framed, s. 25 Bengal General Olauses Act has. 
no application, Such a bye-law is not made operative 
by the repeal of Act (III of 1899), by the new 
Calcutta Municipal Act (III of 1923). Kruse v. 
Johnson (3), referred to. 


The Oaloutta Municipal Act, 1899, by virtue of 
the provisions contained in s. 461, operated to 
take away the “right to swim.” Sestion 8 of Bengal 
General Olauses Act, 1899, has this effect that the 
repeal of the Oalcutta Municipal Act of 1899 does not 
occasion & revival of a right which hud been 
taken away by that Act. [p 1 2, col. 2; p. 103, col. 1.] 

An attitade of mind which ‘appears to result 
in the evasion of a definite statement of conclusions 
either on questions of fact or of law and-one 
which”seems to assume that as a matter of course” 


there is*bound to he an appeal to higher’ authority e 
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and therefore it is unnecessary for the trial Judge 
to go out of his way to give a careful and definite 
decision should be deprecated [p. 97, col 3.] 

The ejusdem generis rule not only applies where 
there is more than one thing mentioned and then 
an expression of general import and intent added 
to the end but also where there is only one thing 
mentioned. Williams v Golding (2), relied on. [p. 104, 
col. 2.) mM 

GO. A. from the original decree of Ameer 
Ali, J., in Suit No. 1048 of 1935, dated Jan- 
uary 27, 1936. 

Messrs. N. Barwell, J. A. Clough, J. P. 
Mitter and A. Rarua, for the Appellant. 

Megsre. S. M. Bose, N.C. Chatterjee and 
K.K. Basu, for the Respondent. 


Costello, J.—The facts of this case are 
fully stated in this judgment of Ameer 
Ali, J., dated January 27, 1936. It is the 
judgment against which this appeal has 
been brought. It is not necessary, I think, 
that I should re-capitulate the factsin any 
great detail. But in order to understand 
the ease, it is necessary that I should 
briefly refer tothe facts. The suit, though 
in form, it was brought by an individual 
Anil Kumar Bhattacharya, was really 
brought by the National Swimming Aso. 
ciation of which Anil Kumar Bhattacharya 
was one of the joint secretaries. There- 
fore, the contest with which we are 
concer! ed, is one between the National 
Swimm'ng Association and the Oorpora- 
tion of Galcutta who are the defendants in 
the suit. The National Swimming Asso- 
ciation was formed in the year 1924 and 
was registered under Act XXXI of 1860 
and it i3 stated in the plaint that the regis- 
tered office of the Association is at the 
pavilion in Cornwallis Square in the city of 
Oalcutta, and this suit is concerned with 
swimming in the tank which. is situated 
within that Square. . 

In the year 1924 a resolution was passed 
by the District No. 1 Standing Oommittee 
of the defendant Oorporation on July 15, 
1924, and was confirmed by the District 
Committee on August 7,1924. The Parks 
Gommittee, we are informed, is the Sub- 
Committee of the District No 1, Standing 
Committee of the Corporation. By that 
resoluticn it was resolved that certain 
clubs should be ranged into two groups 
and that these groups should be restricted 
to the northern half and the southera 
half of the tank, respectively. The mem- 
pera of the clubs were allowed to swim 
across the boundary and to use the whole 


length of the tank one day each in the’ 


week. The clubs were grouped in accord- 
‘ance with the schedule attached. to the 
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resolution and the clubs included in what 
is called the North Group were the 
National Swimming Association which, as 
I have said, to all intents and purposes is 
the plaintiff in the present suit, the 
Hatkhola Club and the Capital Swimming 
Olub. The two last mentioned clubs havs 
since died out and we are not concerned 
with them. It was determined by the: 
resolution that the clubs forming -the 
North Group should be allowed to erect a 
Platform, a tenf, a goal on their side of 
the ‘tank subject to the approval of the 
District Engineer. It was also provided 
that the constituents of each group should 
share the proportionate cost of maintain- 
ing the platform and other appurtenances 
on their side. Having regard to the fact 
that the Hatkhola Club and the Oapital 


‘Swimming Olub disappeared, the position 


eventually was that at the northern por- 
tion of the tank the chief users were the 
National Swimming Assocation who had 
originally erected a tent but subsequently 
erected what has been described as a 
temporary shed but which is ereally 
the pavilion referred to in para. 1 of 
of the plaint. The shed was erected as a 
result of some correspondence which began 
on February 4, 1925, and was erected in 
accordance with a plan sanctioned by the 
proper authorities of the Corporation. 

All seem to have gone well up to the 
year 1931, when there was a resolution of 
the District Committee of the Corporation 
reserving the Oornwallis Square for the 
use of ladies only from 5a. Įm. to 6-304. M. 
during the summer months and from 
6a mM. to 7-30 a. M. during the winter 
months. By ‘reason of the Square having 
been reserved in that way, it seems to 
have occurred to the National Swimming 
Association to inaugurate a ladies’ section: 
of the club in order that ladies might 
swim inthe tank during the hours when 
the Square was closed to persons of the 
other sex. 

In the year 1933 the National Swim- 
ming Association wrote to the District 
Eagineer with regard to an arrangement 
to be made for giving swimming facilities 
to ladies of the Women Athletic Olub dur- 
ing what was described as purdah hours 
und it was then slated that the Women’s 
Section of the National Swimming Associa- 
tion would be opened as from January l, 
1933. In connection with that, pegmis- 
sion was sought by the National Swim- 
ming Assocation to screen the northern 
half of the tank. There seems to have 
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been some delay on the part of the Cor- 
poration and the local District Committee 
in replying to the letter of the National 
Swimming Association, dated May 20, 1933, 
and on the 29th of that month a re 
minder was sent by Mrs. B., Roy, Pre- 
sident of the Women Athletic Olub. In 
that letter which was addressed to the 
Ohief Exesutive Officer of the Corporation, 
Mrs. B. Roy pointed out that the National 
Swimming Association had applied on 
May 20, for the permission of the Corporation 
to erect two or three posts und a wire on 
the Beadon Street side to screen off ladies’ 
swimming in the Cornwallis Square Tank 
and that a large number of girls were 
awaiting to avail themselves of the privi- 
lege and that considering the urgent neces- 
sity of this arrangement the Oorporation 
should be so good as to grant permission 
at an earlier date as the club intended to 
start it on Jane 1, 1933. Eventually, on 
June 8; the District Engineer of District 
No. 1, wrote a letter to the National 
Swimming Association saying that tbere 
was nO objection to dhe proposed screen- 
ing off the northern portion of the tank, 
and accordingly on the same date, there 
was atresolution passed” by the National 
Swimming Association which was designed 
to putinto operation the scheme for faci- 
litating swimming by the ladies who 
belonged to the Women’s Section of the 
. National Swimming Association, and on 
July 1, the Women's Section was duly 
opened. Some few days later, there was a 
resolution of the Parks Committee to this 
effect: `. . 

“That ladies be allowed to swim in the Cornwallis 
Square during period reserved for women, pro- 
vided that a committeo composed entirely of 
women be formed to manage the Ladies’ Section 
and that two ladies nominated by the Parks Oom- 


mittee be taken as representatives of the said 
Committee." 


It seems that a committee of some kind 
was set up and began to function. The 
National Swimming Association held a 
meeting about that time in which they 
complained that the Women's Section cf 
the National Swimming Assccialion was 
not conforming to the rules and regula- 
tions of the Association but was entering 
into obligations whereby the credit of the 
Association was being pleaded and wes 
undertaking liabilities on behalf of the 
National Swimming Association which they 
had*never been authorized by the govern- 
ing body of the Association to do and 
which at the time it was not within 
t:e province of the Women’s Committee 
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to do. The result was, to put the matter 
shortly, that in the end the National Swim- 
ming Association found itself in the posi- 
tion of having to take steps to dissociate 
itself from the Women's Committee and 
eventually they wrote to the individual 
members of it saying, in erect, that 
the Women’s Committee could no longer 
be recognized as constituting any commit- 
tee for which the Natitional Swimming 
Association owas responsible. In other 
words, the National Swimming Association 
sought to dissolve the committee which 
had been functioning as the Women's 
Oommittee. 

It appears that there was an organiza- 
tion which was called the “Ail India 
Women Conference” which had been taking 
an active interest in the question of 
women having facilities for swimming in 
the tank. The ladies connected with that 
Conference were intervening in a way 
which did not commend itself to the 
National Swimming Association with the 
result that trouble was commenced and 
there was friction not only because the 
Women’s Committee in the way I have 
indicated had been incurring liabilities 
and entering into obligations which were 
affecting the credit of the National Swim- 
ming Association but also because they 
were seeking to compel the National 
Swimming Association to accept, as mem- 
bers cfthe Women's Section, persons who 
were not prepared to pay the proper sub- 
scriptions and-who were not conforming 
to the relevant rules and regulations of 
the National Swimming Association with 
legard to subscriptions. The letter to 
which l have referred, that is to say, the 
letter written by the National Swimming 
Asscciation to the individual ladies who 
had compcesed originally the- Women's 
Committee, was dated May 23; 1934, and 


‘though it was couched in courteous terme, 


it was intended, as I have said,. to bring 
about the dissolution or, at any rate, cessa- 
tcn of the functioning of the Committee 
which was at that time purporting to manage 
the swimming by the ladies in the Corn- 
wallis Square Tank. The effect of that 
letter was, if | may use the. expression 
“to add fuel to the fire’, at any rate it 
brought matters to a bead. It had this 
unfortunate result that some of the ladies 
appeared to have taken steps to bring 
the matters into controversy to the attention 
ef the local tarks Oommittee or rather 
the Local District Ocmmittee and more, 
than that an organization was formed out- 
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side the National Swimming Association 
which gave itself the name cf Women’s 
Athletic Olub. That club was obviously 
an association of, if I may use the expres- 
sion, the dismissed members of the original 
Women's Committee or at any rate, those 
ladies who were the moving spirits in that 
Committee. The club having been formed, 
proceeded to make an application to the 
Corporation behind the back of the National 
Swimming Association. This application 
was addressed to the Chief Kxecutive 
Officer through the District Engineer of 
District No.1 and in it there was this 
request that the ladies might be allowed 
to swim in the Cornwallis Square Tank 
during the hours reserved for the ladies 
and that their Glub and Executive Com- 
mittee should be recognized by the Oor- 
poration as the proper committee to which 
the management of the swimming by ladies 
should: be entrusted. In other words, this 
Women's Athletic Olub sought recognition 
of the Committee as the committee con- 
templated in the Resolution of the Parks 
Committee of August 5, 1933, and there is 
no doubt that what was aimed at by the 
Women’s Oommittee was an acquisition 
of a monopoly with regard to the manage- 
ment and control over swimming by ladies 
in the tank in the Cornwallis Square; 
here seems to be no doubt that from 
that time onward the Women's Athletic 
Olub proceeded to wage a somewhat under- 
hand warfure against the National Swim- 
ming Association. OnJune 1, 1934, the 
District Engineer of District No. 1 wrote 
from the Engineer's Department of District 
No. l to the QOorporation of Calcutta a 


letter in which he said this: 

“With reference to your application of the 26th 
ultimo (letter addressed to the Joint Seoretaries of 
the Women's Athietic Club) asking for temporary 
permission to swim in the above tank during hours 
for which-the Park is reserved for ladies, I am 
desired to inform you that the Ohief Executive 
Officer has been pleased to grant the same as you 
have been doing till the opinion of the District 
No. 1 Standing Committee 18 obtained as regards 
the recognition of your club and the Executive 
Oommittes as well ae the payment of proportionate 
cost by you towards the Maintenance and up-kesp 
of the pavilion.” 


As I have already indicated, from the 
time the Hatkhola Olub and the ‘Capital 
Swimming Olub had disappeared, the 
pavilion in question had bscome more or 
less the property of the. National Swim- 
ming Uub aloue or at any rate it had 
come entirely under their domination and 
«control, On June 8, 1934, the District Engi- 
nesr ‘demanded the removal of a certain 
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portion of the apparatus, if I may ss 
describe if, of the ‘National Swimming 
Association on the ground that ıt consti- 
tuted an unauthorized structure. On 
June 30, a letter was sent to the Oor- 
poration purporting to be signed by ten 
citizens of Oalcutta pointing ont that it 
was objectionable that a Ladies’ Swim- 
ming Ulub should be attached to and 
managed by an association mainly managed 
by young men.* Bat an examination of 
the names of the signatcries on the docu- 
ment indicates that this was another move 
in the conflict which was being carried on 
by the Women’s Athletic Olub, and on 
August 6, that club sent a letter to the 
Ohief Executive Officer of the Oorporation 
of Calcutta in which they made several 
requests, namely : 

- “1. That our club may be permitted to swim in 
the Pornwallis Square Tauk during tha hours for 
which the said Square ia reserved for ladies, 2. 
That the Corporation Representatives may be 
asked to serve in our Executive Oommittee (three 
of the representatives are already on our Execnu- 
tive Oommittes), 3. That our clab may be per- 
mitted to erect a tent ongs suitable plot of {and in 
the said squaie, for the use of our members. 4. 
That a suitable portion of the tank and waters of 
the tank may be reserved for the use of our club 
sole with permision to erect a platform and 
other structures and appurtenances necessary or 
convenient for swimming and water games. b That 
our club may be permitted to pu’ up screens during 
the swimming hours.” f i 

Then lastiy, there was a request for 
temporary permission beiag given to use 
the tents and other appurtenances by 
both the clubs and for apportionment of - 
costs for maintaining the same as between 
them. Tnis request is in these terms : 

“That until the requests mentioned in paras. 3 and 
4 are gianted and the tent and platform, eta, are 
erected, we may be permitted to use the existing 
northern platform, tent and other appurtenances on 
payment of proportionate cost of maintaining the 
same, and that the opinion of the District Stand- 
ing Oommittee might be obtamed as to the 
amount.” 

That letter was signed by Mrs. B. Roy, 
President, to whom I have already 
referred, and by Kamala Sengupta and 
5. Biswas, desciibed as Joint Secretaries of 
this Club. As a result of the receipt of 
that letter, the Parks Oommuttee on Sep- 
tember 22, 1934, passed the first of a series 
of resolutions which are the resolutions 
complained of in the suit. 1L--hall refer 
to them in detail later on. On October 
l, the District Engineer again demand- 
ed the removal of the structures to whieh 
he had referred in his previous letter. 
The National Swimming Association 
replied on October 10 and explained the 
position with regard to all the struciures 


a 1938 


‘and the necessity for. their existence and 


asking for formal sanction. To that 
letter, there was no answer. A few weeks 
later, by a letter of December 6, 1934, 
the National Swimming Association wrote 


to the District Engineer pointing out in 


considerable detail why it was un- 


- desirable and why they objected to the 


action of the Parks Committee in having 
assigned the northern end of the tank to 
the Women's Athletic Olub as being that 
portion of the tank in which the members 
of that club should swim. The attitude 
taken up by the National Swimming 
Association was that it would be more 
reasonable if the Parks Oommittee had 


decided that the Women's Athletic Club 


should use the southern end of the tank in 
order to leave the northern end of the 
tank free for the use of the members of 
the National Swimming Association. * The 
view of the National Swimming Associa- 
tion was that the recognition of the 
Women's Athletic Olub in the way it had 
been, recognized would shut out from the 


„enjoyment of swinfning amenities in the 


tank, so far as the northern end was 
ecneerned, those women who were not mem- 
bers of the Women Atheltic Club but 
were members of the National Swimming 
Association. In spite of the letter of 
December 6, 1934, resclutions were passed 
by the Parks Oommittee and on Sep- 
tember 22, 1934, were confirmed by the 
District Ocmmittee thugh they were not 
communicated to the members of the 
National Swimming Agscciation until sore 
months later, ‘nathely on March 11, 1935. 
A few days afier the letter dated March 


"16, 1935, scme servants of the Corporation 


removed the padlock and the chain 
which were being used to close and 
fasten tke gate leading to the diving 
apparatus which tbe National Swimming 
Association had installed years before at 
the northern end of the tank. The reason 
for this, apparently, was that it was con- 
sidered that the presence of the lock and 
chain fastened to the gate would form an 
obstruction so astomake it more difficult 
for the members of the Women Atheltic 
Club to come tothe tank and swim there. 
Some days after that, that is tosay on 
March 26, there was a further demand 
by the District Engineer with regard to 
the, removal of certain structures, and two 
days later, according to the case of the 
National Swimming Association, there was 
demolition by the servants of the Oorpo- 
ration of what were described as “various 
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improvements” at the bathing place of 
the northern end of the tank where there 


‘were in fact two platforms, one situated 


on the east side at the northern end of 
the tank, and one onthe west side and 
which had been erected after the diving 
platform had been put up in a place where 
originally there was a longitudinal plat- 
form across the exireme north end of the 
tank. On the same day: that is to say, 
on March 28, the Corporation removed 
certain bamboo hurdles and planks which 
had been placed onthe gangway leading 
from the edge of the tank to the high 
diving board. These bamboo hurdles had 
been used for the purposé of screening-off 


.a portion of the water at the extreme 


northern end of the-tank. The allagation 
made by the defendant Corporation was 
that these bamboo hurdles bad -been 
placed on the gangway leading to the 
diving board solely for the purpose of res- 
tricting the coming and going of the mem- 
bers of the Women’s Athletic Club. Appa- 
rently it was cn that basis that the bamboos 
‘were removed. | 

The next event of impoltance is this: 
ihat on March 30, 1935, there was another 
set of resolutions passed by the Standing 
Committee of District No. 1 which ‘were 


‘designed to have the effect of stopping the 


members of the National Swimming Associa- 
tion from using the tank for the purpose of 
swimming. The two resolutions passed by 
the Standing Committee of District No. 1 
on; March 30, 1935, and another resolution 
are now complained of in this ‘suit. 
There was another event to which I have 
referred earlier, on May 29, 1935, a letter 
was written bythe District Engineer- ot 
District Nc. 1 tothe Secretary of the National 
Swimming Association in which he stated 
this : 


uke Secretaries, Women’s Athletic Olub, have 
complained that by not allowing them the use of. 
the pavilion, you are obstructing the members of 
the olub from practising swimming in the above 
tank. You know that this Corporation have 
allowed the Women's Athletic Olub to manage 
swimming in the tank by the ladies, and have 
authorized them to use the pavilion on payment of 
a cartain amount to you. As you of your own choice 
refused to receive the sum sent to you by the 
Women's Athletic Club, you cannot now resist them 
in their authorized use of the pavilion. As by your 
conduct you are disobeying: the orders of ‘tha 
Corporation, I hereby request you for the last time 
to instruct your members and employees not to 
put obstacles in the ways of the ladies, and to allow 
them to smoothly enjoy the privilege that the Oorpora- 
tion have granted them. I am to add if any turther 
complaint is received in this office that your 
Association has been acting against the Resolutions e 
of the District No. 1 Standing Committee already 
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communicated to you, I have been instructed and 
ordered to ses that these Resolutions are carried 
out.” 


So there was a final attempt made on 
behalf of the Corporation to stop the 
National Swimming Association entirely 
from asing the tank for the purpose of 
swimming. To that letter there was a 
reply by the National Swimming Associa- 


tion to tke effect that the Oorporation were > 


not acting in this behalf within tke powers 
conferred upon them by the Municipal Act. 
The interchange of those two letters really 
brought the whole matter tua head and a 
few days later, that is to say, on June 4, 
1935, the present suit was brought. The 
resolutions complained of to which I have 
sofar only briefly referred are set out in 
extenso in para. 27 of the plaint. They are 
in these terms. Those which were passed 
bY the Parks Committee cn September 22, 
1934, and confirmed by the District 
Committee on. December 8 are as 
follows ° 

“That the Women's Athletic Club be recognized 
‘as belonging to the no group of clubs and that 
the club be permitted to use the existing northern 
platform, tent and other appurtenances on payment 
of a proportionate cost of maintaining the same of 
Rs, 25 for a full session but Rs. Sfor the remain- 
ing portion of the present Seseion: (vide Resolu- 
ro of the Parks Sub-Oommittes dated August 2, 


ide resolutions of District No. 1, Parks 
Committee, dated September 22, 1934; that 
is to say, the resolutions to which I referred 
at the outset. Resolution No. 4 runs as 


follows: . 

“That the National Swimming Association or any 
of its Committee be not granted any permission to 
manage the swimming of ladies in the Oornwaliis 
Square Tank.” 


Resolution No. 5 runs as follows: 

“That the National Swimming Association be 
informed acccrdingly and directed to allow the 
Women's Athletic Olub to use the platform, tent 
and other appurtenances without any further 
elay.” | | , 

The resolutions passed by the District 
No. 1 Standing Committee on March 30, 
1935, are in these terms: 


“That .in view of the fact that the National 
Swimming Asgociation have been deliberately act- 
ing against the decision pf the District Committee 
with the set purpose of obstructing the Women’s 
Athletic Olub from using the tank in Oornwallis 
Square by all possible means and also in view of 
the fact that they have not complied with the 
BIN legitimate ordérs of the Corporaticn 

ecutives to remove the unauthorized’ construction 
caused by them in the tank, the permission given to 
the said National Swimming Association for swim- 
ming in the tank be entirely withdrawn and their 
, Swimming stopped and that they be informed ac- 

cordingly at once.” 


The comment I would make on thatin 
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passing is that swimming was not stopped 
immediately. But the pcsition remained 
the same up to May 29, 1935. 

Resolution No. 2: ` 

“The Chief Executive Officer be requested to have 
the unauthorized structures and obstructions caused 
by the National Swimming Association in the tank 
removed immediately and that the above resolution 
be strictly enforced.” 

The whole controversy between the 
National Swimmjng’ Association and the 
Corporation muy be summarised in this 
way: The National Swimming Associa- 
tion had enjoyed the right toswim in the 
northern end of the tank for a number of 
years—from 1924 to 1934. The National 
Swimming Association ‘wished to start 
Women's Section of the Association in 
order to afford facilities for swimming to 
adolescent and adult females, in particular 
to those who had originally learnt to swim 
under the auspices of the National Swim- 
ming Association. The Corporation through 
its local Committees seemed originally to 
have been sympathetic and so they made 
only the one stipulatiqn that’ the swintming 
of women inthe tank should be managed 
by a committee of women and that the 
Corporation should be represented on that 
committee. For some reason or other, as 
events turned out, the control over the 
women’s section with the concurrence and 
connivance of the local Committees of the 
Corpcration passed into the hands of a 
body which wasentirely separate from the 
National Swimming Asscciation entailing 
the result that-no female was allowed to 
swim in the tank unless she was a member 
not of the National Swimming Association 
but of the Women's Athletic Club. What 
really aroused the ire of the National 
Swimming Association was that the 
Women's Athletic Club. were, s9 to speak, 
authorized to thrust themselves into the 
premises and to use the structures which 
the National Swimming Association had 
regarded rightly or wrongly as their own 
property. Eventually tre parties concerned 
became so much at loggerheads and the 
position became so embittered that the 
Corporation by its District Standing Gom- 
mittee on March 30, 1935, expressed its 
wrath against the National Swimming 
Association and sought to penalise that 
Asscciation by revoking the permission 
given to them for suimming in the tank 
and by ordering the removal of the sguc- 
tures constructed by them in the tank by 
passing the resolution of March 30, 1935. 
The resolutions complained of, which I 
have read, are altogether five in number. 


4 
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It so happens that these, passed on Septem- 


ber 22, 1934, and confirmed on December 8, 
1934, -were numbered: 3, 4 and 50n the 


agenda of the meeting and those passed on - 


March 30, 1935, by the District No. 1 
Standing Committee happened to be num- 
bered resolutions Nos. l and2. It will be 
convenient to-retain that notation. The 
reliefs which the plaintif claims in this 


suit are as follows: 

“(1) A declaration that the Resolutions of the 
Parks Sub-Committee (Districts Nagi) of the Caloutta 
Corporation, namely Resolutions Nos, 3, 4 and 5 
eee at the said Sub-Committee meeting on Septem- 

22, 1931, were and are void and inoperative 
and are not binding upon the plaintiff Association ;_ 
(2) a declaration that the Resolution passed by 
District No.1 Standing Committee of the Oalcutta 
Corporation on December 8, 1934, purporting to 
confirm the said resolutions of the gad, Parks Sub- 
Committee of September 22, 1934, were and are 
void .and inoperative and not binding upon the 
laintiff Association; (3) a declaration that 

lotions Nos l and 2 passed by District No. 1 
Standing Oommittee of the defendant Oorporatién 
on March’ 30, 1935, were and are void and in- 
operative and are not binding upon the plaintiff 
Association ; (4) a declaration that the orders of the 
District Enpineer conveyed in his several letters 


to the ganne Association of June 8, 1934, 
October 1934, and Maic® 26, 1935, respectively, 
were and are ultra vires; (5) a decree for 


Rs. 6,000 being the aggregate of the two sums 
in para. 33 hereof mentioned or for such other sum- 
as thes Oourt may allow as damages; (6) an 
injanction restraining the defendant Oor poration, 
its servants and agents from giving effect to or 
in any way acting -upon the said resolutions 
of September 22, 1931, and/or the said resolu- 
tions of March 30, 1935, or upon any of them 
or from passing any other resulutions or orders 
of like intent and purpose or from otherwise 
imposing upon the plaintiff Association any 
unreasonable restrictions or restraints in the 
matter of the user of its property at Oornwallis 
Square in the town of Calcutta; (7) an interlocutory 
(and; if necessary, an ad interim) injunction in the 
like or in suh other terms as tothe Court may seem 
meet.” 


The lea ‘ned Judge in the Oourt below 
having heard a certain amount of evidence 
dismissed the suit, and against tnat dis- 
missal, the plaintiff has appealed. Mr. 
Barwell on behalf of the appellant has 
&fgued that most ot the relevant tindings 
of the learned Judge are in favour of the 
plaintif, and accordingly, the learned Judge 
ought not’ to have dismissed the suit but 
should have given judgment for the plaint» 

“Tam bcund to confess that I find iba 
l little difficult to understand what the views 
of the learned Judge really were. Itis a 
‘matter of regret that the judgment given 

y the learned Judge is somewhat prolix 
and c@uched in such language that it is 
pot at all easy fo understand upon what 
he ‘based his conclusions. One cannot help 
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deprecating an attitude - of mind which 


appears to result ın the evasion of a definite . 


statement of conclusions either on questions 


of fact cr of law and one which seems. 


to assume that as a matter of course, 
there is bound to be an appeal to higher 
authority and, therefore, it is unnecessary 
for the trial Judge to go cut of his way 
to give a careful and definite decision. I 
make these observations because I observe | 
at the end of the judgment the learned Judge 
gaya: 


“On the one hand, although I have decided. 


against the plaintiff on a point of law. which will 
require further investigation, I consider, humanly 
speaking, that Association has a grievance." 


It is extremely difficult to gather what 
precisely the learned Judge meant by those 
observations exvept perhaps that he thought 
that from the view he had taken of- the 
case, there was bound to be an appeal to 
s me other judicial authority which would 
have to undertake the task of giving a final 
decision In the case. It does emerge, how- 
ever, from an examination of the judgment. 
that the learned Judge did think that the 
action taken by the Oorporation througn 
its local committees was not altogether 
reasonable and certainly was not entirely 
free from bias or prrtiality, though it can- 
not be gathered what materials the learned 
Judge had before him on waich he could 
come to the conclusion that the committee 
which passed the resolution complained of 
by the plaintiff were not acting with com- 
plete bona fides. In this connection I would 
only refer to the observations which appear 
at p. 174 of the judgment where the learned 
Judge says : 


“The Committees (Iam conscious of the generaliz- 
ation) appeals unreservedly to have adopted the 
women’s point of view as to the constitutional die- 
pute. Itcame at once to the conclusion that- the 
Association had been contumacious; that the women 
had been badly treated, and that its own dignity and 
status were involved, Tt, therefore, took sides. The 
executire arm was used to enforce its views. 
became convinced, or convinced itself; that the 
Women's Athletic Ulub was ‘the Olub intended’ by 
the Oorporation by resolution of August 5, 1933, 
words which were repeated in the resolution of 
September 1934. This culminated in the trial of 
September 1934, which, having regard to the proceed- 
ings, gives the impression of a political trial ofa 
by-gone century. 

The only "thet finding of the learned 
Judge to which I may iefer is that con- 
cerning the construction of the bye law 
which was referred to in the course of the 


argument as bye-law No. 13. It is actually 


-ne of a series of bye-laws said to have 


been made under s. 559 (52), Oasloutta 
Municipal Act, 1899 (Bengal Act IIT of 1899) 
for the regulation of the use of squareg 
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or gardens vested in the Corporation. These 
bye-laws were sanctioned by the Local 
Government in Notification No. 469, dated 
Mey 25, 1907, published in the Calcutia 
Gazette of May 29, 1907. With regard to 
bye-law No. 13, the learned Judge says this : 

“I pass on to the next point argued by the standing 
Counsel, viz., the actual power which the statute has 
vested inthe Oorporation with regard to this parti- 
cular matter; in other words, the construction of 
bye-law No. 13. He hasrefer:red me inthis connection 
to the sections of the old Act, 459, 480, 461, and to 
interpretation of documents at p. 459. Now at first 
sight the bye-law does read as if there was an 
absolute probibition against bathing; but so to read 
it would be to naricw the effect of the main section 
and I consider that the proper constzuction is to 
make all the matter mentioned dependent upon the 
authority of the Ohairman”; 


and his comment on bye-law No. 13 is: ‘As I 
say, none has been framed under the sec- 
tion of the new Act, s. 377." It isto be 
observed that the plaintiff in his memo- 
randum of appeal has not challenged the 
decision of the learned Judge tvcuching the 
construction which ought to be placed on 
that bye-law. Our task in deciding this 
appeal bas been simplified, at any rate, 
has been shortened by the attitude adopted 
by Mr. Bote on behalt of the respondent, 
the detendant Coiporation, and by ithe 
admissions which Le very frankiy made as 
regards celtain, or ratLer all the resolutions 
wich are the subject-matter ot the main 
complaint in the proceedings. Mr. Bose, 
has conceded that all the hve resolutions 
complained of by the plaintiff appellant, 
each and every one of them, were passed 
in such circumstances or rather :by a body 
which was not authorised or empowered to 
pass any such resolution, or rather three of 
them were cophrmed snd iwo ot them were 
passed by a bcdy, thatis to say, District 
No. 1 Standing Committee, which had no 
authority of its own inherent powers to 
coniirm or pass and which had never been 
propeily authorized in that behalf by the 
Corporation of Calcutta either to contim 
or puss any such resolutions, The powers 
of the District Standing Committee are 
regulated by the prcvisions oi p 7) and 
8.72, Caiculta Muncipal Act, 1823 (Bengal 
Act 1U of 1923). Section 71, Calcutta Muni- 
cipal Act, 1923, in sub-s. (1) provides; 

: "The Corporation may each year appoint Standing 
Committees, and, by specific rcsolution, delegate any 
of their functions, puwers or cuties to such Oom- 
mittee and may also, im time to time, by a hke 
xesoluticn, reler to them tor inquiry and report, or 
fur opinion, such subjects relating to the functions, 


powers or duties of the Oorpoiation as the Corpora- 
tion may think ft,” si 


Sub-section (2) deals with the constitution 
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of the Standing Committee, Sub-s. (3) says: 

“Ivery Standing Committee shall conform to any 
instructions that may from time to time be given to 
them by the Oorporation.” ; 

Sub-section (4) says : 

“The Corporation may at any time dissolve or, 
subject to the provisions of sub-s. (2) alter the 
constitution of any Standing Oommittee and may 
also at any time withdraw from any Standing 
Oommuttes any of the functions, powers or duties 
delegated to them under sub-s. (1)." 

Tne next three’ sub-sections are not 
material for ouf present purpose. Sub-s, 
8 says : 

“All the proceedings of every Standing Oommittee 
shall be subject to confirmation or revision by the 
Qorporation provided that ifin delegating any of 
thei1 functions, powers or duties to «a Standing 
Committee under sub-s. (1) the Uorporatien direct 
that the decision of the Standing VUommittee shall 
be final then so much of the proceedimps of the 
Standing Committee as relate to such functions, 
powers or duties shall not besubject to confirmation 
by, the Corporation.” l 

‘Bab-section Yis not material for our 
present purpose. Section 72 (1) says: |. 

“The Corpolation may fiom time tw time divide 

Calcuttainto such districts consisting of difterent 
wards as they may think fit and appoint È btand- 
ing Committee tor eachesuch Disti16t and” delegate 
to such Uommuttee such functions powers or duties 
of the Corporation us the Corporation may think 
fit relating to matters affecting their respective 
distiicts, and may alsofrom time to tıme by specific 
resolution, iefer to them for inquiy anda report or 
for opinion such mutters relating to such districts 
asthe Uorporation may think fit.” _ 
- lt toliows, Lhe1erule, tiom the provisions 
oÍ s, 71 reaa with s. 72 thab a Listrict 
Committee is a Standing Commiutlee, a 
particular kind of Standing Commuttee of 
the Ocrporation and therefore can only 
deal with such matters as have been each 
year, that is to say, year by year delegated 
tothem by the OUorporation. They can- 
not deal with any matter which bas not 
been properly delegated to them under one 
or other ot those sections. ‘Lhe District 
Committee can only deal with such 
matters as ure deleguied to them under 
tue provisions of s. 12. Even when the 
pioceedings of a District Committee are 
subject toconlirmation or revision of the 
Oorporation iiselt unless as imdicaced in 
the proviso tos. 71,at the ume of the 
delegation the Oorporation has directed 
that the decision oi tne Districte Committee 
shall be hnal. Section 74 (1) of the Act 
provides : 

“Any Standing Committee of the Oolpolation 
may appoitone or more sub-committees ior any 
purpose reterred to them which, in their opmmon, 
can be more usefully carried vut by a @ub-Oom- 
mites,” 

By sub-s. (4) to that section, all pro- 
ceedings of any sub-committee shali be 
subject to connrmation by the Standing 
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Committee appointing it. -It appears that 
the Parks Oommittee whose resolutions 
were concerned, was a sub committee 
appointed by a District Committee under 
the provisions of s. 74. Therefore, the 
proceedings of the Parks Committee were 
subject to confirmution by the District 
Oommittee’ and the proceedings of the 
District Committee were subject to con- 
firmation by the Oorporation unless 
the Corporation had otherwife directed. 
The admission ‘made by Mr. Bose on 
behalf of the defendant Oorporation comes 
to this: that there is not only no record of 
any delegation cf the relevant powers but 
it appears tobe the fact that there never, 
was any delegation by the Oorporation to 
the Standing Committee of District No. 1 
of any functions, powers or duties con- 
cerning matters of the kind which they 
purported to deal with in the  resolutijn 
we are examining. Mr. Bose referred to 
the document which is headed “Delegation 
of Powers by the Oorporation,” “Services 
Standing Oommittee Decisions of the 
Standing Committee to be final.” That 
document shows that has been delegated 
to the various Standing Dommittees. At 
p. 26 there is heading “District Committee, 
Decisions of the Qommittee to be final 
where marked”. Nowhere in the list of 
matters delegated tothe District Oom- 
mittee is anything which would enable 
the District Committee to deal with tre 
question of swimming inthe tank in Oorn- 
wallis Square, and even if there had been 
any such delegation, it seems reasonably 
clear that this would probably not have 
been one of the matters where the decision 
of the District Committee would be final. 
Mr. Bose has, therefore, conceded for the 
purposes of this appeal that the resolutions 
complained of by the plaintiffs-appellants, 
namely resolutions Nos. 3, 4 and 3 of 
September 22, 1934, confirmed by the 
-District Committee on December 4, 1934, 
are void and inoparative. Mr. Bose 
has further conceded that resolutions Nos. 
“land 2 passed by the District No. 1 Stand- 
ing Committee on March 30, 1935, are 
also void and inoperative tor the reasons 
I have indicated. Ifthe matter had rested 
there, it would necessarily have followed 
that the plaintiff was entitled to some, 
at any rate, of the reliefs which he has 
Claimed. Mr. Bose has, however, said that 
the plfintiff had uo locus standt and was 
not ina position to take advantage of 
the fact that all the five resolutions are 
. actually invalid and it is really that con- 


— 


beads of the reliefs claimed were 
-and . inoperative as conceded by the 
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tention which we have to examine and 
upon which we have to give our decision. 

Mr. Bose’s contention that the plainiff 
could not take advantage of the fact that 
all the five resolutions were void and in- 
operative, was based upon this: that the 
plaintiff has no right of action because he 
was not a person who could bring himself 
within the provisions of s. 42, Specific Relief 
Aci, or the provisions of s. 54 of that Act. 
Section 42 is in these terms : 

"42, Any person entitled to any legal character 
or toany right asto any property may institute a 
suit against any person denying or interested to 
deny his title to such character or right, and the 
Court may, ın 1ts discretion, make therein a declara- 
tion that he 18 so entitled, and the plaintiff need 
not, in such a suit, ask for any further relief: pro- 
vided that no Court shall make any such declara- 
tion where the plaintiff being able to see further 
relisf than a mere declaration of title, omits to 


do go.” 

Is isto be borne in mind that of the 
reliefs claimed by the plaintiff, as set out 
ut pages ll and 12 ofthe paper-book, no 
less than four of them are in fact claims 
for declarations. Tne learned Standing 
Gounsel contended that the declarations 
asked for by the plaintiff were not decla- 
rations of the kind contemplated by. the 
provisions of 8. 42, Mr. Bose argued that 
une plaintiff was not asking for a decia- 
ration that he wos entitled to any legal 
character nor was he asking for a declara- 
tion of any right to any property, and that, 
therefore, the matter does not fall within 
the provisions of s. 42. I pointed out to 
Mr. Barwell in the course of the argument 
that the objection raised by Mr. Bose on 
the basis of the provisions of s. 42 might 
be obviated by the plaintiff-appellant 
abandoning his claim for declarations, 
that is to say, the first four of the claims 
get out inthe prayer at page ll of the 
paper book save and except in so far as 
declarations of the character asked for were 
preparatory tothe grant of the injunctions 
asked for under heading (6) of the prayer 
at page 12 of the paper-book. Mr. Barwell 
saw the force of the suggestion which was 
made to him and realizing that the adopt- 
ing of such a course would extricate him 
from any difficulty that might have arisen 
by reason of the point put forward by 
Mr. Bose, assented to the view that it would 


be sufficient for his purpose if the Court 


merely grants him an injunction upon the 
basis that, in the opinion of the Oourt, the 
resolutions referred to in the first four 
void 


learned Standing Oounsel, and -that,. there- 


PF 


‘of property, 
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fore, the plaintiff appellant was entitled to 
an injunction restraining the defendant 
from acting on the - resolution. There is 
mo doubt that tne Oourt is in a position 


. to make a declaration as indeed Mr. Bose, 


himself has made a declaration with re- 
gard to resolutions Nos. 2,3,4 and 5, be- 
cause those resolutions do touch questions 
and if carried into effect, 
would cause interference with such rights 
asthe plaintıf has with regard to the 
pavilion, the diving board and other ap- 
purtenances situated at the northern end 
oi the tank. As regards those resolutions, 
we can say that they are void and inopera- 
tive and should not be acted upon and we 
grant himthe injunction ‘in the terms 
asked for which are these: “The defendant 
Oorporation, its servants and agenta be res- 
trained irom giving effect to or in any way 
acting upon the resolution of September 
22,1934, and/or the resolutions of Decem- 
ber 8, 1934". Imay here observe in pass- 
ing that as regards the second half of the 
injunction asked tor under heading (6), 
Mr. Barwell ccnceded that he was not in 
a position to ask the Court to make any 
order in the terms which they have been 
asked ior in ihat part ot the planit. 
What was askéd fol was an injunction Tes- 
training the defendant Corporation from 
passing any other resclutions or crders of 
like intent and purpose or from otherwise 
imposing upin the plaimtiff Association’ un- 
reasonable restrictions or restrainte in the 
matter of user of its property at Oorn- 
wallis Square in thetown of UOaslcutta. It 
must be quite obvidus to any one else 
who has tolluwed the- course of the 
arguments put forward in this case that 
it was not within the province of this 
Court in the circumstancesto make any 
such order. © 


Now as regards the rest of the claim for 


injunction that relates to the two resolu- 


tions of March 30, that is to say, resolu- 
tions which are numbered l and 2, reso- 


lution No. 2 can be dealt withcn the 


same footing as iesclutions Nos. 3,4 and 


'5; und they can be put within the scope 
‘ol tLe injunction which we 


plopose to 


make. But as regards resolution No. 1 


‘3 further point arises because tue objec 


ticon put forward by-Mr. Bose is founded 


‘on the previsions of 8.954, Specific Relief 


‘Act: ‘hat section, so far as 1s material, 


‘reads as follows; ; 


“54, bubject tothe other provisicns contained in, 
or referred to by this chapter, a perpetual injunction 
‘may be.granted to prevent the breach of an obli- 


‘the plaintifi has no locus stand. 
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gation existing in favour ofthe applicant, whether 
expressly or by implication. When such obl 
tion arises from contract, the Court shall be guided 
by the rule and provisions contained in Ohap. II of 
this Act When the defendant invades or threatens 
to invade the plaintiff's right-to or enjoyment of pro- 
perty, the Oourt may grant a perpetual injanction in 
the following cases... .” 

‘Then there are set out a number of cases 
the (b) of which is this: “(b) where there 
exists no standard for ascertaining the 
actual damage caused or likely to be 
caused by the, invasion”. Therefore, it 
was competent for the Court to grant an 
injunction where there is an invasion or 
threatened invasion of the plaintiff's right 
to or enjoyment of property, and if there 
exists any actual damage caused or likely 
to be caused bythe invasion. By reason 
of those provisions we are able to grant 
the mjanction with regard to the resolu- 
tions Nos. 2, 3, 4 anda because, as was 
conceded by the learned Standing Counsel, 
there woulu be an invasion of the plaintiff's 
right concerning the pavilion, tre diving 
boaid and other appurtenances if those 
four resolutions were carried inip effect, 
for the Nation Swimming Associaticn has 
ut least a right to take up the attitude that 
“We will not have the pavilion or the 
diving board of other appurtenances ins 
terfering with our rights such as thcse re- 
lating tothe injunction except as a result 
ot a Jawiully constituted process or by way 
of resolutions passed by the Oorporation 
or otherwise.” 


The whole matter comes to this. With 
regard to those four resolutions, s. -42, 
Specific Relef Act, can be left out of 
account, altogether and an injunction can 
be ‘granted under the provisions of s. 94, 
Specitic Relief Act. 

I now come back 10 what was the main 
matter of contention st the hearing of this 
appeal, namely the plaintui’s position ‘as 
regards the fret resolution of March 30, 1589, 
the gist ot which was the permission 
given tothe Naticnal Swimming Associa- 
uon for swunming in the tank be entirely 


‘withdrawn, and they swimming stopped. 


Mr. Bose argued very strenuously that 
although he had to concede that the reso- 
lution itself was void and inoperative for 
the reasons l have already stated, never 
theless the passing cithe i1esclution ene 
talled no invVasion ot any rights which the 
plaintift haa, so as to enaple the Oourt to 
Bay that the resolution ought noteto be 
acted upon. In short, Mr. Bose urged that 
That 
raises the whole question whether the 
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National Swimming Association had a right 
to use the tank in the Oornwallis Square 
for the purpose of swimming or bathing 
in the sense of going into the water of the 
tank for the purpose of recreation. It is 
obvious that it will not be putting the 
matter sufficiently wide by merely putting 
it in this way: “Had the plaintiff, that is to 
say, the National Swimming Association, 
the right to swim in the tank?” Because 
it is clear that, it is a °part of the 
Plaintiff's case that there were members of 
‘the Association who cannot in fact swim. 
Some became members of the Association 
forthe purpose of learning to swim. There 
were a number ofmembers who at the out- 
set of their career in the National Swim- 
ming Association went into the water 
without being ableto swim. Therefore it 
would appear that the plaintiff must base 
his case upon a right wider thana mere 
‘right to swim’ which was the expression 
which was used in the course of the 
argument in the Court below and by the 
learnel Judge in tha} part of his judgment 
where he dealt with on the point wehave 
now to consider. To determine the matter, 
we have toconsider whetker the National 
Swimming Association had aright to bathe 
in the tank situated in the Cornwallis 
Square. Mr. Barwell has argued at great 
lenglh and cogently that there is a sort 
of natural and inherent right vested in 
every citizen of Caleutta to bathe in the 
sense of going into water for the purpose 
of recreation or exercise or amusement and 
that the National Swimming Association 
was possessed of a right of that character. If 
that proposition of Mr. Barwell is a sound 
one,'it follows that the plaintiff would be 
In a position to say: “I come within the 
purview of s. 54, Specific Relief Act, that I 
am entitled to object tothe resolution of 
March 30, and sol am entitled to ask the 
Oourt to grant me an injunction restraining 
the defendant Corportion from putting that 
resolution into operation™. We are dis- 
posed to take the view that there is 
considerable force in the proposition put 
forward by Mr. Barwell It is admitted by the 
defendant Corporation in para. (3) of their 
written statement that the assertion con- 
tained in para.4 of the plaint that 
Cornwills Square is a recognised public 
park is correct, The admission is in these 
words; 


“With reference to para, 4 of the plaint, the 
defendant Oorporation states that the Cornwallis 
Squars is a public square vested in the défendant 
Oorporation.” 
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At the outset of his argument the 
learned Standing Oounsel was disposed to 
argue that when land is vested in the 
Municipal Corporation by virtue of the 
provisions of the Municipal Act, the Corpo- 
ration are, for all intents and purposes 
and to the fullest possible extent, the 
owners of that land. But on a further 
consideration of the matter and after con- 
sulting varioug authorities, the learned 
Standing Counsel had found that that was 
an untenable position to take up. He 
admits that the rights of the defendant 
Corporation touching the land vested in 
them in some respects and for some pur- 
poses, fall short of the rights of full owner- 
ship. Therefore, his reply to Mr. Barvwell’s 
contention was, I think, of a somewhat 
half-hearted character and Mr. Bose was 
not really very seriously contesting the 
position that originally as regards land 
which constituted a public park, the publio, 
that is to say, the citizens of Oalentta’ 
had a right to use that park in all reagon« 
able ways, and, therefore, they had a right 
to enter into the water which is situated 
in the public park and to bathe jast as 
thev havea right to enter upon the paths 
or the grass or whatever else it may be 
which constitutes the dry land of the park. 
If, therefore, the position is that the mem- 
bers of the public can g> into the water, it 
naturally and necessarily follows that they 
can also bathe in the water and can swim 
in the water. We do not think it neces- 
sary to pause to consider whether bathing 
is the same as [only ?] bathing or whether 
it is only by the stretching of language 
that it can be said that the use of the 
word ‘bathing’ doas include bathing and 
swimming. All that is necessary for the 
purposes of this appeal is for us to give 
our views upon the question of whether 
the members of the public, and therefore, 
the members of the National Swimming 
Association, but for intervening events, 
would have had a right to bathe and swim 
in the tank in the Cornwallis Square. We 
are of opinion that they had originally 
that right. Mr. Bose says that whether 
they had that right originally or whether 
they had not two subsequent events have 
deprived them of that right and that, 
therefore, the members of the National 
Swimming Association have no longer an 
absolute indefeasible right to enter into 
the water of the tank in Cornwallis Square, 
and that they can only doso upon condi- 
tions laid down and in circumstances pre- 
scribed by the defendant Oorporation. The 


na 
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two events upon which Mr. Bose rests his 
case are these: In the year 1899, there 
paseed a Mnnicipal Act. It is that Act 


‘Ihave already mentioned, Oaleutta Muni- 


cipal Act (Bengal Act IU of 1899.. It is 
the precursor of the present Oalcutta 


‘Municipal Act. which is the Bengal Act I 


of 1923 In subs. “l\ofs. 461 of the 1899 
Act. we find this enactment : 

“Except as permitted by an order or notices 
issued unders 459 or s 460, no person shall (a) 
bathe in or Dear any tank, reservoir, fountain, 
cistern, duct, stand-post, stream, well or other 
source of water supply or any place vesting in the 
Corporation." 

Therefore, said Mr. Bose and we agree 
with him, this wae an absolute prohibi- 
tion against bathing in any place vested in 
the Corporation. I am not sure that in the 


' course of the argument sufficient stress 


was laid down on that last sentence of 
that sub-section. The argument centres 
round the word ‘bathing’ and the expres- 
sion “in any place vesting in the Oorpora- 
tion”. Putting the two together and not 
attempting to differentiate the word ‘bath- 
ing’ from the word ‘bathing’ or to dis- 
tinguish it from the word ‘swimming’ but 
taking it that ‘bathing’ includes entering 
into water for the purpose of recreation 
or exercise of ablution. it becomes clear 
that.whst is indeed contained in that enact- 
ment is an absolute prohibition against 
bathing in any place vesting in the Corpo 
ration. It follows. therefore, that by s. 461 
to which T have just referred, the right to 
batbe in a tank situated in any public 
park of Oalcutta was taken away definitely 
and completely. That enabled Mr. Bose 
to say whether there was originally vested 
in the National Swimming Association 
any right to swim or a right to bathe, 
such right disappeared in the year 1899. 
Mr. -Barwel]’s answer to that is this: 
that would be all very well if the matter 
had ‘rested there; but in the year 1923 
Game the Caleutta Municipal Act of 1923 
(Bengal Act ITI of 1923). By this Act, 
the Act of 1899 was repealed, not as is 
usual by mention in a schedule, but direct 
enactment in s. 2 of the Act of 1923, Sub- 
s (l)to s. 2 says: 

“The following enactments are hereby repealed, 
namely (a) the Calcutta Municipal Act, 1899, 
the Oalcutta Municipal (Loana) Act, 1914, and (o) 
the Oalentta Municipal (Amendment) Act, 1917.” 

Therefore, says Mr. Barwell, the Act of 
1899 has gone out of the statutes. It has 
disappeared altogether and in its place 
have come the provisions of s. 461. Thus, 
the position in the year 1923 and onward 
was the same as regards the right to 
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bathe as it had stood prior to 1899 and 
the right to swim once mcre existed. In 
other words, the repealing of the Act of 
1899 caused a revival of the right to bathe 
and the right to swim. So, from the 
year 1923 onwards, the National Swim- 
ming Association were entitled to bathe and 
swim in the tank in the Cornwallis Square, 
and the passing of the resolutions on 
March 30, 19°5, consti{uted an interference 
with and invasion of that right end so the 
plaintiff was afthe time cf action brought 
a “person” coming within the purview of 
s. 54, Specific Relief Act of 1877. 

Now what is the position under the law? 
Mr. Bose's rejoinder to Mr. Barwell’s argu- 
ment was that the matter falls to be dealt 
with in the light of the provisions of s. 8, 
Bengal General Olauses Act, 1839. The 
section reads thus: 

“Where this Act or any Bengal Act made after 
the commencement of this Act repeals any enact- 
ment hitherto made or hereafter to be made, then, 
unless a different intention appears, the repeal shall 
not fa) revive ee not in force or existing at 
the time at which the repeal takes effects or (b) 
affect the previous operajgion of any enactment g0 
repealed or anything duly done or suffered there- 
under.” j 

The rest of the provisions are not ma- 
terial for our present purpese. The learned 
Standing Counsel on behalf of the defen- 
dant Oorporation argued that the Oalcutta- 
Municipal Act of 1899 had divested the 
members of the public of all the rights 
which they otherwise would have had to 
bathe or swim in tanks vested in the Oor- 
poration, and although the Oalcutta Muni- 
cipal Act of 1899 was repealed by the Act 
of 1923, the repealing of the 1899 Act did 
not cause a revival of the right to bathe 
and the right to swim, as Mr. Barwell 
argued, because s. 8, Bengal General 
Olauses Act of 1899, expressly provides 
that the repealing of an enactment shall 
not revive anything which was not in 
force at the time the repealed Act ceased 
to exist. In our opinion thisis a sound 
argument, particularly having regard to 
the provisions of s. 8 (b) which, read with 
the opening words of the section, gives us 
this doctrine: Where any Bengal Act 
repeals any enactment previously made, 
that repeal does not affect the previous 
operation of the Act so repealed. Apply- 
ing that to the present case, we get this: 
The Calcutta Municipal Act, 1899, by virtue 
of the provisions contained in s. 461, ope- 
rated to take away the “right to swim. Sec- 
tion 8 of Bengal General Olauses Act, 1899, 
has this effect that the repeal of the Oal- 
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cutta Municipal Act of 1899, does not occa- 
Sion arevival of a right which had been 
taken away by that Act. The position 
therefore at the time of the institution of 
the suit out of which this appeal arises 
was that there was no absolute and inde- 
pendent right to bathe upon which the 
National Swimming Association or the 
plaintiff could hase a case. 

The other event referred to and relied 
upon by the learned Standing Counsel on 
behalf of the respondent was that in the 
year 1907 the defendant Corporation avail- 
ed themselves of the powers conferred upon 
them bys. 509, Oalentta Municipal Act of 
1899 and made the series of bye-laws which 
are stated to have been made under 
sub-s. 52 of s. 559 for regulating the use 
of squares and gardens vested in the 
Corporation These bye-laws, it will be re- 
membered, were sanctioned by the Local 
Government by Notification No. 469 T. M., 
dated May 25, 1907, published in the Cal- 
cutta Gazette on May 29, 1907, Part 1-B, 
pp. 7l and 72 Bye-law No. 13 is the only 
one whch is pertinent to our present dis- 
cussion. It is of corse the bye-law re- 
ferred to in the judgment of the learned 
Judge as previously noted earlier in this 
judgment. The learned Judge described 
the bye law as “not a very satisfactory one.” 
It re ds 8 follows: 

“No person shall bathe in any tank, pond or 
other ornamental water in sach square or garden 
or wash clothes or any articles in, or foul or pol- 


lute any such water; nor shall n person fish 
in any such water withont the authority of the 
irman.” 


I have previously pointed out that the 
learned Judge accepted the view that the 
words “without the authority of the Ohair- 
man” qualified both bathing and fishing, 
in other words, the bye-law did not con- 
tain an absolute but only a qualified prohi- 
bition. Mr. Bose contended that it does 
not very much matter whether the bye- 
law contained an absolute prohibition or 
only a qualified prohibition, because at the 
time when this suit was instituted, the 
National Swimming Association was not 
in possession of any authority from Ohair- 
man or from the person who has succeeded 
to the functions of the Chairman as re- 
gards the giving of an authority of this 
kind, namely the Chief Executive Officer 
of the Corporation. So, in no view of 
the matter can it be said that the National 
Swimming Association had aright to swim. 

Mr? Barwell on the other hand says that 
the bye-law does contain an absolute pro- 
hibition, for, upon a proper construction 
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of the phraseolegy of the bye-law and by 
reference to the method of drafting em- 
ployed in the other bye-laws of the seriss, 
it becomes obvious that the words “without 
the authority of the Chairman” only qualify 
fishing and not bathing. Wo, says Mr. 
Barwell, there is an absolute prohibition 
for bathing in the bye-law, and that being 
so, the bye law is inherently unreasonable 
and ultra vires the Corporation. As I indi- 
cated in the earlier part of this judgment, 
there is nothing in the memorandum of 
appeal which challenged the decision of the 
learned Judge upon this point, and so we 
are disposed totake the view that it was 
not open to Mr. Barwell to put in issne 
before us the question whether or not there 
was an absolute prohibition, and Shereforel 
whether or not the bye-taw itself was 
unreasonable. We must I think, take it 
that the decision of the learned Judge on 
this matter was correct and unchallenged. 
The question then arises as to whether 
bye-law No. 13 was still in existence and 
effective at the time when the suit was 
brought. As I have already stated, this 
bye-law was originally made under the 
provisions of s. 559, sub-s. 952, Oalcutta 
Municipal Act, 1899. That Act, as we have 
seen, was repealed by the Oalcutta Muni- 
cipal Act of 1923. What offect had the 
repealing of the 1899 Act upon the bye:laws 
madeunder that Act? Mr. Bose in this 
connection relied upon the pr-visions of 
s. 25 of Bengal General Olauses Act, 1899, 


which is as follows : 

“Where any enactment is, after the commencement 
of this Act, repealed and re-enacted by a Bengal Act 
with or without modification, then, unless it is other- 
wise expressly provided, any order, scheme, rule, b 
law, notification or form issued under the repealed 
enactment shall, so far as it is not inconsistent with 
the provisions re-enacted, continus in force, and be 
deemed to have been issued under the “provisions so 
re-snacted, unless and until sapsrssded by any order, 
scheme, rule, bye-law, notification or form issued 
under the provisions 50 re-enacted. 

The leatned Standing Oounsel said that 
g. 559, subs. 52, was in its terms wide 
enough and appropriate enough to justify 
the making of a bye-law such as bye-law 
No. 13. Section 559, sub-s. 52, is in these 
pe General Oommittes may make bye-laws for 
the regulation of theatres and other places of public 

a) rt, recreation or amusement. 


r. Bose argued that although the whole 
sf es Onli Municipal Act of 1899 was 
repealed by the Act of 1923, that provision 
was in effect re-enacted in 8. 478 (43), 
Calcutta Municipal Act of 1923. Sub-s. 43 


‘taken in Oonjunction with the opening 


~ 
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words of s. 478 gives us the proposition : 
The Oorporation may make bye-laws 
generally for carrying out the provisions 
and intentions of this Act and in particular, 
and without prejudice to the generality of 
the foregoing power, they may make bye- 
laws regulating the inspection, supervision 
and control of theatres, circuses and other 
places of public resort, recreation or amuse- 
ment and prescribing the terms and 
conditions subject to which licenses may 
be granted for keeping open such places. 

Mr. Bose in support of his argument 
that s. 559 (52) of the Act of 1899 enabled 
the Corporation to make byelaw No. 13 
Cited the case Hinde v. Chorlton (1), at 
p. 160*, in order to demonstrate that a pub- 
lic park is a place of public resort. As- 
suming the initial validity of bye-law 
No. 13, Mr. Bose proceeded to say that as 
in effect 8. 559 (52) was re-enacted in s. 478 
(43) of the 1923 Act, the matter came 
under the operation of s.25 of the Bengal 
General Clauses Act, 1899, the result being 
that bse-law No. 13 being originally valid 
continued to subsist despite the repeal of 
the 1899 Act and was still in force atthe 
time the suit was instituted, and indeed 
is still in force at the present moment. 

Mr. Barwell on the other hand said that 
the whole of the bye laws which purported 
to have been mads under s.559 (52) in- 
cluding of course bye-law No. 13, were 
hot validly made and consequently 
never had any effect in law at all. Mr. 
‘Barwell based this contention upon the 
wording of s. 5:9 (52) arguing that that 
must be read as referring only to theatres 
and other places of public resort, recrea- 
tion or amusement of a like character, 
and that the provisions of this sub clause 
were intended to do more than to give 
powers to the Oorporation to make bye- 
laws with regard to supervision and con- 
trol of places kept by third persons for 
the entertainment or amusement of the 
public and this is made clear from the 
wording used in the sub-clause of s. 478 
of the Act of 1923 which Mr. Bose says 
is the analogue of the old s 559 (52). Section 
478, cl. 43, reads as follows : 


tie braves the inspection, supervision and con- 
trol of theatres, circuses and other places of public 
resort, recreation or amusement and prescribing 
the terms and conditions subjectto which licenses 
may be granted for keeping open such places.” 

The last part of that sub-clause obvi- 
ously indicates that at any rate with 
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regard to s. 478 (43) it was the clear 
intention of the Legislature thatit hoad 
only be used for the purpose or making 
bye laws regulating pleces of amusement 
kept by third persens. In my view it is 
not open to us orto anyones to endeavour 
to construe the provisions in an Act 
passed in 1899 by reference to provisions 
contained in an Act which came into 
existence in the year 1923, even though the 
provisions are tontained in corresponding 
section or sub-section. But Mr. Barwell 
had another argument directed against the 
validity of bye-law No. 13 as being passed 
under 8. 509, cl. 52, and this argument is, 
in my view, as of considerable weight and 
indeed is convincing. The argument was 
that s. 559 (52) must be interpreted and 
construed in the light of ejusdem generis 
rule, for it makes no difference that there 
is *merely one place specifically mentioned 
and not a number of places. In other 
words, the ejusdem generia rule not only 
applies where there is more than cne 
thing mentioned ang then an kani Se 
of general import and intent added to the 
end but also where there is only one. The 
authority for that proposition is the case 
in Williams v. Golding (2), at p 78*. 

In am of opinion that the argument put 
forward by Mr. Barwell is correct, and 
I am quite disposed to hold that bye-law 
No. 13 and the rest of the bye-laws which 
purported to have been made under 
8, 559 (52) of the Act of 1899 are void and 
inoperative. In this convection it is perhaps 
not out of place to recall the words of 
Lord Russell of Killowen, Lord Chief 
Justice of England, in Kruse v. Johnson 
(3), at p. 96T. His Lordships said: 

“First it seems necessary to consider what iss 
bye-law. A bye-law ofthe class we are here con- 
sidering (he was considering a bye-law made by 
the Oounty Oouncil under the authority given 
to them by section of the Local Government Act 
1888) I take to be an ordinance affecting the 
public, or some portion of the public imposed by 
some authority olothed with statutory powers 
ordering something to be doneornot to be done, 
and accompanied by some sanction or penalty for 
ite non-Observance, It necessarily involves res- 
triction of liberty of action by rsons who coms 
under its operation as to acts which, but for the 
bye-law, they would be free todo or not to do as 
they pleased. Further, it involves this consequence 
that, if validly made, it has the force of law 


within the sphere of its legitimate operation. It 
follows, therefore, that a byelaw to be valid 
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must be (1) intra vires the authority who makes 
it; (2) certain in ita terms and positive ; (3) not 
repugnant to the general law, and lastly (4) 
reasonable,” 

As I already mentioned that Mr. Bar- 
well would have liked to argue that this 
particular bye-law (No. 13) did not fulfil 
any of these conditions, and in particular 
did not fulfil the last condition, in that 
it wasnot reasonable. It is sufficient for 
me to say as I have already said that it 
is not necessary for the” purpose of de- 
ciding this case to argue so. I am, how- 
ever, quite prepared to hold that the bye 
law as made inthe way ib was made was 
not intra vires any authority and therefore 
not operative. If it had been a valid 
bye-law, in my opinion, Mr. Bose’s conten- 
tion with regard to its survival after the 
repeal of the Act of 1899 would have 
been correct. If the bye-law had started 
by being a good byelaw, it would have 
remained a good bye-law down to the 
present day. 


Having regard to the view which I 
have &xpressed withe regard to the effect 
of the provisions of s. 46], Calcutta Muni- 
cipal Act of 1899, even though that Act 
was repealed by the Osicutta Municipal 
Act of 1923, it follows that the plaintiff 
was not at the time of the institution of 
the suit in a position to ask the Court to 
give him an injunction as regards the 
resolution No. l of March 30, 1938, 
although as I have stated more than once 
that resoluticn wes not in fact valid and 
Operative in law. It is clear, I think, 
that, however, many void and inoperative 
resolutions the Corporation cf Caleutta 
cr any of its Committees may have passed, 
it is not open tc every or any Citizen 
of Calcutta to ventilate the matter in a 
Court of law. That ferscn alone can 
come to a Oourt of law and ask for relief 
whose own personal rights are affected 
and no one else- 


There is one other matter I have to deal 
_with, and it is sufficient for me to do so 
quite briefly. There is the claim contained 
in head five of the relief sought in the 
suit as appearing in p. 2 of the printed paper- 
book. That is a claim for damages, and 
is in these terms: “a claim for Rs. 6,000 
being the aggregate of the two sums in 
para, 32 hereof mentioned or for such other 
sum as the Court may allow as damages”. 
Thaf claim for damages was based on 
the allegation that the National Swimming 
Association had suffered virtual ouster from 
ite bathing place and had lost all control 
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over its properly there situated. The claim 
also comprised an allegation that one, at 
any raie, of the platforms installed by 
the National Swimming Association in the 
tank had been destroyed or at any rate 
damaged by the servants of the Corpora- 
tion, and that subsequently the planks of 
which the platform was constructed had 
been removed from Cornwallis Square and 
stored awsy in come place belong ng to 
the defendant Oorporation, together with 
the bamboo hurdles to which I referred 
earlier as having constituted, so it was 
alleged, an obstruction on the gangway 
leading to the diving platform. These 
hurdles were also removed by the servants 
of the defendant Corporation. 

The claim for damages from tte very out- 
set appeared to rest on rather a shadowy 
foundation and upon a close examination 
there seems to be no real justification 
for the somewhat inflated claim amounting 
to Rs. 6,000. In course of the argument 
before us, I suggested to Mr. Barwell 
that if the defendant Corporation are pre- 
pared to return, and if they do return the 
malerjals and articles which they lave 
removed, that would be sufficient to meet 
the plaintiff's grievances with regard 1) 
them. Mr. Bcse on behalf of the defen- 
dant Corporation has undertaken to return 
everything which has beenremoved. Upon 
that undertaking Mr. Barwell abandoned 
the claim for damages. 

The result of our judgment is this: 
that the appeal will be allowed in part. 
There will be an injunction in these terms: 
that the defendant Corporation and ite 
servanis and agents are restrained from 
giving effect to or in any way actin 
upon the resolution No. 2 passed on March 
30, 1535, and resolutions Nos. 3, 4 and 
9 passed on September 22, 1934, and 
confirmed on December 8, 1934. The 
plaintiff-appellant will have one-half of 
the taxed costs up to the judgment in 
the Court below, and also one-half of the 
taxed costs of the interlocutory applica- 
tions in connection with appeal. Each 
party will bear their own costs in the 
appeal itself. l 

Panckridge, J.—I agree and I have 
very little toadd. I was at one time inclin- 
ed to the view that the word ‘bathing’ 
in s 461, sub-s. (1) (a), Calcutta Munici- 
pal Act, 1899, should be confined to bath- 
ing for purposes of ablution and should not 
be extended so as to cover the use of tanks 
as swimming baths. Although as a general 
rule thé word “bathe” in my opinion 
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covers entering water both for purposes 
of ablution and for purposes of recreation, 
yet the language of sub-s (1) (a) appeared 
to me to require -a narrow construction. 
But on looking at s 462(b) I have come 
to the conclusion that the wider construc- 
tion must prevail. Under that sub-sec- 
tion : 

“No persons shall, while suffering from any contagi- 
ous or loathsome disease, bathe on, in or near any 
bathing platform, tank, reservoir, fountain, cistern, 
duct, stand-post, stream or well.” 


It appears to me to be absurd to 
suppose - that the Legislature intended 
that persons suffering from a contagious 
or loathsome disease should be pre- 
vented from performing their ablutions 
in public tanks and at the same time 
should be permitted to enter public tanks 
for purposes of recreation. I am fully in 
agreement with what my learned brother 
has said as to the construction to be put 
upon s. 8, Bengal General Olauses Act. 
The language of sub para. (a) is extremely 
wide. It provides that a repeal shall not 
revive anything which was not in force 
or in existence at the time when the 
repeal took place. Thit appears to me to 
be wide enough to cover the right to bathe 
in a public tank. 

With regard to the bye-law, I am also 
of opinion that if it was originally a 
valid bye-law, it remained in force after 
the passing of the Calcutta Municipal Act, 
1923, by reason of the provisions of s 25, 
Bengal General Olauses Act. If bye- 
law No. 13 was effective to give the 
Chairman a right to make regulations 
with regard to bathing in public tanks, 
I consider that that power was re-enacted by 
s. 472, sub-s. 30, Calcutta Municipal Act 
of 1923, which inter alia gives the Oor- 
poration power to make bye-laws for the 
regulation and control of public bathing 
and washing places. In my opinion, how- 
ever, 8. 559, sub-s. 52, Calcutta Municipal 
Act, 1899, did not give the Oorporation 
the power to make the bye-law. I was 
at one time of opinion that the ejusdem 
generis rulecould not be applied unless the 
general words were preceded by more than 
one special word. 

I am of cpinion, however, that Williams 
v Golding (2) shows that the application 
of the rule is necessarily limited in this 
way,'and I cannot see any reason why 
the Legislature should have used the word 
“theatres” in the sub-s. if it was not the 
intention of the Legislature thereby to 
* control the words “other places of public 
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resort, recreation, and amusement”. In 
my opinion the sub-section gave the power 
to make bye-laws with regard to places 
of amusement and entertainment owned 
or conducied by third parties. It did 
not give the power to make bye-laws for 
the regulation of public parks vested in 
the Oorporation or of the tanks and bath- 
ing places situated therein. I desire to 
add nothing further. 
D, Appeal partly allowed, 


' ALLAHABAD HIGH COURT 
Oivil Miscellaneous Oase No. 613 of 1936 
October 7, 1937 
NiaMat? ULLAH AND ALLS 9p, Jd. 

RAM PRASAD— APPLIOANT 
v2T8uSs 
“ TIRLOKI NATH — Opposits PARTY. 

U. P. Agriculturtsts’ Relief Act (XXVII of 1933), 
s. 5(1)—Order under, whether decree—Appeal from 
such order—~Oourt-fee payable—Court Fees Act (VII 
of 1870), Sch. II, Art. 11. 

To determine whether a certain order hdj a force 
of a decree an important %est is where the relief 
pee in a particular case is such as can be given 

y execution whether it is the order which ran be 
executed or whether eit is the decree which ic amand- 
ed in terms of it which alone can be executed. An 
order under s 5 (1), U P. Agriculturists’ Relief 
Act, is not by ita own force capable of execution. 
The order has not the force of a deciee and in an 
appeal from the order, whether refusing to grant 
instalments or granting inadequate relief, the court- 
fees of annas eight, under Sch. IL, Art. 11, Oourt 
Fees Act, is sufficient. 


O. Mis. Oase referred by the District 
Judge, Cawnpore dated August 5, 1936. 

Niamat Ullah, J.—This is a reference 
by the learned District Judge of O.wnpore, 
and though it does not purport to be under 
O. XLVI, r. 1, Civil Procedure Code, we treat 
it as such, as it raises the question of court- 
fee in an appeal which was pending when 
the reference was made. The appeal had 
been filed by a judgment-debtor under 
s. 5 (1), Agriculturists’ Relief Act. He paid 
the court-fee of eight annas, under Sch. II, 
Art. 11 of the Court Fees Act, under which a 
court- fee of eight annas is to be paid on an 
appeal from an order not having the force 
of a decree. It was contended before the 
learned District Judge by the Stemp Ins- 
pector that the order in question had the 
force of a decree and therefore ad valorem 
court-fee was payable. 
- Section 5, U. P. Agriculturists’ Relief Act, 
entitles the judgment-debtor to apply to the 
Court passing a decree for money or a pres 
liminary decree for sale or foreclosure that 
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the same be converted into a decree for pay- 
ment by instalments. It goes on to provide 
that, if the Court refuses to grant instal- 
ments or grants, a number or period of in- 
stalments which the judgment-debtor consi- 
ders inadequate, the order of the Oourt shall 
be appealable to the Oourt to which the 
Court passing the order is immediately 
subordinate. It seems tome that an order 
under s. 5 (D, U. P. Agriculturists’ Relief 
Act, has not by itself tha force of a decree. 
If it converts a decree for maney into a de- 
cree for money payable by instalments and 
the judgment-debtor complains in appeal 
that inadequate relief has been given to 
him in that respect, he is appealing not 
from the amended decree but from the order 
itself under s. 5 (2}. To have the force ofa 
decree, an order must possess all the cha- 
racteristics of a decree. The word ‘decree’ 
has not been defined in the Court Fees Act 
or in the General Olauees Act; and it is safe 
to assume that that word has been ased in 
the Oourt Fees Act in the sense in which it 
is used in the Civil Procedure Code, under 
which afl the decrees are passed and which 
defines ıt as meaning ° 

“the formal expression of adjudication which, so 
fár as regards the Gourt expressing it, conclusively 


determines the rights of the paries with regard to 
En or any of the matters in controversy in the 
t 1 


- An order under s. a, U. P. Agriculturists’ 
Relief Act, if it converts a money decres 
into a decree for payment by instalments, 
does not contain ‘the formal expression of an 
adjudication’, but itis in pursuance of that 
order that the decree is amended. It is 
the decree which is capable of execution, 
and not the order itself. The order, apart 
from the decree which it amends, has not 
the force of a decree. The case is ana- 
logous toonein which an application fcr 
review is made and the Court passes an 
order amending its decree on review. Order 
XLVIL r. 7, Civil Procedure Oode, allows 
an appeal from an order granting a review 
where the Oourt alters a decree, Such an 
order has not the force of a decree, though 
in pursuance thereof the decree is amended 
An important test, in my opinion, is where 
the relief granted in a particular case is 
such as can be given by exe- 
cution whether it is the order 
which can be executedor whother it is the 
decree which is amended in terms of it 
which alone can be executed. I have no 
doubt that an order under s. 5 (1), U. P. 
Agridtlturists’ Relief Act, is not by its own 
force capable of execution. The decree- 
holder can recover his money, which has 
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become payable by instalments by execut- 
ing the decree which has been corrected in 
pursuance of the order. 

An order under s. 5 (1), Agriculturists’ 
Relief Act, may well be considered to be 
supplemental to the judgment of the Court 
and were it not fors. 5 (2), which expressly 
allows an appeal from it, no appeal would 
have lain from it but from the amended 
decree, and in that case ad valorem court-fee 
would have been payable on the subject- 
matter of the appeal. Another reason for 
thinking that such an order has not the force 
of a decree is that it does not conclude the 
matter. The finality attaches to the decree 
and not to the order preceding it. The 
essential feature of the decree, according 
to its definition, is that, so far as the 
Court deciding the matter is concerned, 
it does the last act in determining the 
rights of the parties. 

Ib may be said that this view can hold 
good where instalments are allowed by the 
Gourt under s. 5 (1), and the question 
raised in appeal is whether inadequate 
relief has been granted; and that, where 
the Court refuses to act under s. 5 (1) the 
same considerations do not apply. But, 
I think, refusal to take action under 
8. 5 (1) is an order passed in the suit, whic: 
is re-opened and should be considered to 
be interlocutory. When an application is 
mede under s. 5, the Court is bound to ree 
open the suit, and will either vary the 
decree or rəfuse to do so. In either 
case the order is one passed in the suit it- 
self and not apart from it. Since an ap- 
peal has been allowed from such an order 
bys.5 (2 ib should be considered to be 
an addition to the list of appealable orders 
given in O. XLII, r. 1, Oivil Procedure 
Oode. Section 104, Oivil Procedure Code, 
clearly covers an order of the kind con- 
templated by s. 5, U. P. Agriculturists’ 
Relief Acs 

The order of reference does not show 
whether the appeal preferred by the 
judgment-debtor was from an order refus- 
ing to grant instalments or was one grant- 
ing inadequate relief in that respect. In 
either view, I think, the order has not the 
force of a decree, and the court fee of 
eight annas paid was sufficient. 

Allsop, J.—I agree. 

D. Answer accordingly. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 123 of 1935 
May 28, 1937 
Guna AND R, O. Mirrae, JJ. 
KUNJA BEHARI DAS —Praintirer— 
APPRLLANT 


VETSUS 
RAMAN BEHARI DAS AND OTHERS— 


TEPA A PaT RN 

fotdence Act o 72), s. 92, proviso (H— 
Principle of appitcabtltty—In oral jaki dan 
mortgages agreeing to accept lands mortgaged in full 
satisfaction of mortgage-debt and other sums due— 
Such agreement dealing with mode of payment not 
mentioned tn mortgage-deed—If admissible as distinct 
and collateral matter. 

The principle determining the question as to the 
applicability of the proviso (2) to s. 92, Evidence Act, 
is that if a separate oral agreement sought to be 
established isona distinct and collateral matter, al- 
though it might have been a part of the same tran- 
saction, the agreement would be one which would 
come within proviso (2), ifthe original instrument 
is silent on the point which is the subject-matter of 
the agreement, Nagendra Nandini Dassi v. Bhola- 
te (1), relied on. i 

a suiton mortgage by a mortgagee, the mortgagor 
alleged and song to prove a subsequent oral aoa 
ment by which the mortgagee had agreed to accept 
the lands mortgaged to him in full satisfaction of the 
amount due on the mortgage and also other debts due to 
him from the an ag and other persons, The 
agreement dealt with the mode of payment and 
satisfaction of the mortgage-debt. The mortgage- 
deed only provided that the mortgagor should pay 
the entire principle amount and interest within 
specified period and provided that on default the 
interest would be paid at certain rate till recovery 
of amount, It did not provide for any mode of pay- 
ment of the mortgage money : 

Held, that the oral agreement was admissible 
under s 92, proviso (2, as it wasa distinct and 
collateral matter dealing with the mode of payment 
not mentioned in the mortgage-deed. 

(Oase-law discussed ) 

© <A. from an original decree of the 
Sub-Judge, Additional Court, Sylhet, dated 
January 31, 1935. 

Messré. Gunada Charan Sen, Priyanath 
Dutt, Hemansu Chandra Choudhury, Amiya 
Kumar Shome and Govinda Charan Dutt, 
for the Appellant. 

Messrs. Nares Chandra Sen Gupta, 
Biswanath Roy, Krishna Kishore Basak 
and Amiruddin Ahmed, for the Respon- 
dents. 

Guha, J —This appeal has arisen out of 
a suit for enforcement of a mortgage. On 
February 19, 1926, one Nabin Chandra Das 
executed a mortgage bond for Ra. 2,500 
in favour of the plaintif, appellant 
in this Oourt. The plaintiff's claim in 
suit is based on the aforesaid mortgage. 
The plaintiff wanted to realise from the 
legal representatives of the deceased mort- 
gagor, Nabin Chandra Das, the amount 


* due on the mortgage executed by Nabin 
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Chandra Das on February 19, 1926. It 
was Mentioned in the plaint that besides 
the amount due on the mortgage in suit, 
there were other amounts due to the plain- 
tif on a hand-note from Nabin Chandra 
Das, debtor, defendants Nos. 1 and 2, and 
Mathura Nath Das, and on a mortgage 
bond in the name of defendants Nos. 1 and 
2and Mathora Nath Das and on another 
bond which was not a mortgage bond exe- 
cuted by deferfdants Nos. 1 and 2, executors 
under the will of the late Nabin Ohandra’ 
Das, by Brojonath Das and by Mathura 
Nath Das and others. 

The claim in suit was resisted by defen- 
dants Nos. land 2. In their written state- 
ment filed in Court, the contesting defen- 
dants admitted execution of the mortgage 
bond on the basis of which the plaintiff's: 
cluim in suit was made. The contesting 
défendants also admitted liability for the 
amount which the plaintiff mentioned in 
the plaint. It was pleaded, however, in 
defence that there was an amicable settle- 
ment between the plaintiff aid the 
answering defendants and that the plaintiff 
had instituted the suit in contravention. 
of the said settlement. It was asserted by 
the defendants in their written statement 
that the suit as instituted by the plaintiff 
was not legally maintainable. The ar- 
rangement of the amicable settlement, as 
mentioned in the written statement of the 
contesting defendants, was ofthis descrip- 
tion that the plaintiff at the earnest 
request of the defendants and other res- 
pectable gentlemen agreed that by taking 
the lands mortgaged to him he would 
give up in favour of the defendants his 
claim for the entire amount due for prin- 
cipal and interest from these defendants 
and from their brother, the late Mathura 
Nath Das, from their uncle, the late Nabin 
Ohandra Das, and from their cousin 
(uncle's son), the late Brojonath Das, on 
different bonds, of whicb mention was 
made by the plaintiff in the plaint filed in 
Court. On the pleadings of the parties, 
a number of issues were raised for deter- 
mination in the case. Issue No. 2 was 
relating to the question whether the suit was 
maintainable in its present form. Issue 
No. 7 related tothe maintainability of the 
same in law. The issue raised on the 


merite of the case was Issue No. 8: 

“Is the contract alleged by the defendants to 
have been entered with the plaintiff true, hd is 
the plaintiff bound by it”? 


The learned Additional Subordinate 
Judge of Sylhet who tried the suit gave 
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his decision in favour of the defendants, 
after having coms to the conclusion that 
the claim on the mortgage as made by the 
plaintiff in the suit was satistied on a 
rafa (adjustment). The trial Court dis- 
missed the plaintiff's suit; and it was 
directed that the defendant must execute 
a kobala for the mortgaged lands in favour 
of the plaintiff within a fortnight, and 
deliver the same to the plaintiff either 
amicably or in a registered cover addregs- 
ed to him, and the plsint#f would be in 
possession of the property thereby. The 
further direction contained in the decree 
passed by the trial Court was that in 
default, tke plaintiff will enforce the 
contract in due course. ‘The plaintiff 
appealed to this Court from the decision 
and decree passed by the trial Court, to 
which reference has been made above. 

The first question argued in support of 
the appeal, which was not indicated*by 
any of the issues in the case, and which 
was not raised in the trial Oourt was that 
the trial Court should have held that the 
alleged oral agreement to accept a convey- 
ance in satisfaction “of the mortgage was 
not admissible in evidence at all. 1 do not 
propose to deal witn the question thus 
raised in any detail, as i am in entire 
agreement with the judgment my learned 
brother Mutter will deliver dealing with 
the same exhaustively. Tne only observa- 
tion that I want to make in this connection 
is that the oral agreement set up by the 
contesting defendants in the suit in the 
case before us, to accept a conveyance in 
satisfaction of the mortgage in suit, was 
admissible in evidence, regard being had 
to the terms of the mortgage on which 
the plaintiff's claim in suit was based, and 
to the nature of the arrangement which 
was sought to be proved by oral evidence. 
‘Fhe oral evidence sought to be adduced on 
-behalf of the contesting defendants in the 
‘suit was admissible under s. 92, proviso (2), 
Evidence Act. 

The question raised in the case, so far as 
the merits of the same are concerned, as 
indicated by Issue No. 8, was whether the 
‘contract alleged by the defendants to have 
been entered with the plaintiff was true, 
‘and whether the plaintift was bound by it. 
Un this part of the case, the contesting 
-defendants led evidence in support of 
‘the arrangement pleaded by them in 
‘theig written statement. The defendants 
examined witnesses on their side whose 
testimony we are unable to reject. Two 
Of the witnesses, Banwari Lal. Das and 
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Birendra Lal Das, appear to us to be 
persons who could be relied upon to the 
fullest extent so far as their statements 
before the Court in support of the defen- 
dants’ case were concerned. One of the 
defendants, Sitanath Das, gave his evidence 
before the Court, and set out the arrange- 
ment that was made for satisfaction of 
the mortgage debt. That evidence has 
been supported and has been amply 


corroborated by the evidence of the wite - 


nesses referred to already, Banwari Lal 
Das, the Chairman of the Sylhet Munici- 
pality, and Birendra Lal Dus, Ohairman of 
the Sylhet Local Board, who was a 
member cf the Legislative Assembly, 
Assam. The evidence adduced on tke side 
of the defendants has received our careful 
consideration, and on that evidence it ig 
not possible for us to come to any conclu- 
sion other than the one arrived at by the 
trial Court that ihe plaintiff agreed to 
take a kobala of the mortgaged properties 
in full satisfaction of his dues from the 
defendants on several bonds, including the 
dues on the mortgage bond in suit. On 
the evidence before us we have no hesita- 
tion ın expressing agreement with the 
decision arrived at by the trial Oourt that 
there was a rafa (adjustment), and that 
tne debts were satisfied by such adjust- 
ment. As has been obeerved by the trial 
Court in its judgment, there was no reason 
for supposing trat the two respectable 
gentlemen, the late Banwari Lal Das and 
Birendra Lal Das, would come to support 
the case of the defendants in the suit, 
which, according to the plaintiff, was a 
concocted one, so far as the arranzement 
for satisfaction of the mortgage debt with 
which we are concerned, was concerned. 
As has been mentioned above, we accept 
the conclusion of the trial Court as far as 
the merits of the defendants’ case are 
concerned, and hold that it has been made 
out that the claim based on the mortgage 
in suit was satisfied by the arrangement 
come to between the plaintiff and the 
defendants. 

It appears that evidence was led on the 
side of the defendants, for the purpose of 
establishing that there was reason for the 
Diaintiff, in spite of the arrangement, to 
institute the suit giving rise to this appeal, 

It is not necessary for us to deal with the 
question of the motive for the ‘institution 
of the suit, But it is necessary, in view 
of the nature of the case before the Court, 
to consider the other question, to which 
Teference has been made in the judgment. 


~ 
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of the trial Gourt, namely that the pro- 
perty which, according to the arrangement 
come to between the plaintiff and the 
defendants, was of sufficient value for ths 
purpose of satisfyingthe mortgage debt in 
question, so far as the present suit was 
concerned, and for satisfying the other 
debts to which reference has been made 
by the plaintiff himself inthe plaint. The 
evidence led on this part of the case is 
one sided. The plaintiff. merely asserted 
in his deposition in Oourt that the pro- 
perty sought to be conveyed by the kobala 
was not of sufficient value for the purpose 
of satisfying the debts in question. Tnat 
assertion could not be accepted on the face 
of the definite evidence, documentary and 
oral, placed before the Court on behalf of 
the contesting defendants in the suit; and 
we are in a position to hold, in agreement 
with the conclusion amived at by the trial 
Court, that the plaintiff was not in any 
way a loser by having agreed totake the 
conveyance in respect of the mortgaged 
properties in satisfaction of the mortgage 
debt as also the other debts mentioned 
in the plaint by him. As has been held 
by the trial Court, the property was more 
than Rs. 8,000 in value, and it covered the 
mortgage debt as well as the other debts 
to which reference has been made above. 

{t remains to notice that the plaintiff 
and his son gave evidence before the Court 
in support of their case that there was no 
arrangement come to between the plaintiff 
and the defendants for satisfaction of the 
mortgage debt in question ‘and for the 
satisfaction of the other debts referred to 
above. The evidence coming from the 
plaintiff and his son cqnsisted merely of 
denials and assertions which cannot mini- 
mise the effect of the definite and positive 
evidence coming from the side of the 
defendants on which, as indicated already, 
we have no hesitation in holding that by 
the arrangement between the plaintiff and 
the defendants, the debts were satisfied, 

Reference has been made to a previous 
part of the judgment with regard to the 
nature of the decree passed by the trial 
Gourt. The learned Advocate appesring 
for the plaintiff-appellant, Mr. Sen, took 
exception to the direction contained in the 
decree as passed by the trial Uourt. In 
our judgment, for the purpose of prevent- 
ing further litigation, the direction con- 
tained in the decree of the lower Court 
should not be interfered with, although 
e we are not satisfied that. the directions are 
quite in order in View of the scope of the 
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suit in which this appeal has arisen. It 
has to be mentioned that the direction 
contained in the decree to the effect that 
in default, the plaintiff would enforce the 
contract in due course cannot be allowed 
to stand, and it hag not been supported by 
Dr. Sen Gupta appearing for the defen- 
dants-respondents in this appeal. Jn super- 
session of the aforesaid direction contained 
in the decree of the lower Court, we direct 
that in default? the Court will execute a 
conveyance in favour of the plaintiff on 
behalf of the defendants in the suit. It 
goes Without saying that before the execa- 
tion of the conveyance the parties will be 
heard in connection with the title sought 
to be conveyed to the plaintiff by the 
defendants in the suit. 

The result is that the decision and the 
decree of the trial Court are sffirmed with 
thé variation mentioned above, and the 
appeal is dismissed, subject to the said 
modification. The plaintiff-appellant is to 
pay the costs of uhis appeal to the defendante- 


respondents. Hearing fee in this Oẹurt is 
assessed at five gold mohurs. 
R. ©. Mitter, J—I agree with ni 


learned brother ,and desire to deal wit 

one point in some detail. That point, 
though not raised in the Oourt of first 
instance, is one which involves a pure 
question of law and has been argued at 
some lengih before us. The question is 
whether the evidence relating to the oral 
agreement recited in detail in the judg- 
ment which has been delivered by my 
learned brother is admissible. This involves 
the consideration of provisos (2) snd (4) 
to s. 92, Evidence Act. If the said oral 
agreement has the effect of modifying any 
of the terms ofthe mortgage instrument, 
it would come within proviso (4) to that 
section ; and inasmuch as the mortgage 
instrument is required by law to be in 
writing and has been registered, the evi- 
dence relating to the said oral agreement 
which is a subsequent agreement, would 
be inadmissible. The scope of para. 1 of 
s. 92, Evidence Act, as well as of proviso (2) 
has been the subject-matter of an exhaus- 
tive examination by my learned brother 
in the judgment pronounced in Nagendra 
Nandini Dasi v. Bholanath (1), to which 
Bartley, J. concurred. The principle which 
has .been laid down in that case and 
which would determine the questiqn as 
to the applicability of the said proviso is 


- (D 4. OW WN 734; 169 Ind, Oas. 1002:65 OL 4 
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set aside at p. 736* of the Report. It 
is that if a separate oral agreement 
sought to be established was on a distinct 
and collateral matier, although it might 
have been a part of the same transaction, 
the agreement would be one which would 
come within proviso ;3(2), if the original 
lnstroment is silent on the point which 1s 
the subject-matter ofthe agreement. In 
Support of tois proposition, my learned 
brother relied upon the cases noticed there 
and in particular, on the observation of 
Erle, O.J. and Byles, J. in Lindley v. 
Lacey (2); at p. 17f. With the principle 
laid down by my learned brotherin that 
case, | respecifuliy agree. The question 
therefore before us is waether the oral 
agreement which is pleaded in the case 
before us is on a distinct matter which is 
not provided for in the mortgage instrument. 
This question must be determined in each 
Case on its Own facts. For the purpose there- 
fore of deciding the question about the ad- 
mussibility of tne evidence relating to the 
oral agreement pleaded inthe case before 
us, We must, in the *tirst instance, look to 
the terms of the mortgage instrument. 
The material term on which Mr. Sen 
reed und which, according to him, i8 
sougut to be Varied by the oial agreement, 
rung as follows : 

“I shall pay off the entire amount including 
principal and interest within a period of one year 
stipulated herein, Iti fail to do that, interest 


will runat the rate mentioned inthe bond till 
realization,” 


‘Lous clause in the mortgage instrument 
provides for two distinct matters; the urst 
tor the payment of the entire amount 
including principal and interest at the 
Blipulated rate within a year of the date 
of the bond, and if there ıs a failure 
in tus respect, then secondly, interest 
would run at the rate mentioned in the 
bond, 1. e. at the rate of 13 per cent. 
per annum till the mortgage monies are 
realized. In my judgment, by the frst 
part of this clause the parties only in- 
tended to define the time for redemption, 
and by the second part of that clause 
they only provided tor contingency about 
payment of interest, after expiry of the 
year mentioned in the bond. ‘Lhis clause 
does not, in my judgment, deal either with 
-bhe mode ot payment or satistaction of 
the -debt aue under tLe bond. I'he oral 
agreement which is pleaded in the case 
“ (8) (865) 341L.J OP 7;170B (xs) 878; 10 Jur. 
ms Kos. ll LT 373; 13W R go. 
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before us deals with the mode of satisfac- 
tion of the debt which, on my reading of 
the mortgage instrument, has not been 
dealt with therein at all. Itis a matter 
on which the mortgage instrument is silent 
and is, in terms of the judgment of my 
learned brother, a distinct and collateral 
matter, although it has relation to the 
mortgage transaction. In this view of the 
matter, [ am clearly of opinion that the 
case comes within proviso (2) to s. 92, 
Evidence Act, and the evidence relating to 
the oral agreement is, as my learned 
brother has already observed, admissible 
in evidence. 
Against this view, Mr. Sen has cited 
before us a number of cases. They are 
Muhammad Niaz Ahmad Khan v. Nannhe 
Lal, lla Ind. Oas. 1€7 (3), Malappa v. Naga 
Chetty, 48 Ind. Cas. 158 (4), Bapanamma v. 
Kismamma (5) and Karampalli Unni 
Kurup v. Thekku Vittil Muthorakutts (6). 
It is necessary to examine these cases in 
some detail. In Muhammad Niaz Ahmad 
Khan's case (3) the suit was brought 
by the mortgagee toenforce his security 
by sale of the mortgaged premises. The 
defence that was raised was that subse- 
quent tothe mortgage, there was an oral 
agreement between the mortgagor and the 
mortgagee by which the mortgagee agreed 
to take a conveyance of some shops and 
certain payment in cash in entire satisfac- 
tion of his mortgage. The question raised 
and decided in that case was whether the 
evidence of this oral agreement was admis- 
sible in evidence or not. As the mortgage 
instrument was in writing and registered, 
the learned Judges held that the said agree- 
ment was hit by proviso (4) to s, 92, . 
Evidence Act. Mr. Sen says that this 
case 18 exactly on all fours with that case, 
and on the authority of the same, the evi- 
dence relating to the oral agreement in the 
case before us ought to be excluded from 
evidence. I would observe, in the first 
instance, that the terms of the mortgage 
instrument are not set out in that judg- 
ment. It is a very short one; and the only 
thing the learned Judges say is that they 
give their decision in that way because they 
agree with what was held in Malappa Y. 
aga Chetty, 48 Ind. Cas. 158 (4), It is, 
therefore, necessary to examine the last- 
119 Ind. Oas, 107; A I R1929 Lah, 615; (1929) 
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mentioned case. In that casea suit was 
brought on a mortgage. The defence was 
that some common friends: intervened and 
an oral agreement was arrived at between 
the mortgagor and the mortgagee by which 
the mortgagee agreed to receive Rs. 1,000 
to be paid immediately and Rs. 400 to be 
paid within three months and agreed to 
give up the balance of his dues. There was 
another minor term which it is not neces- 
sary for me tonotice for the purpcse of the 
question we have to decide here. The: 
sums of Rs, 1,000 and Rs. 400 were duly 
paid by the mortgagor to the mortgagee 
in time; and the question was whether this 
agreement was & complete defence to the 
mortgage-suit. The question was -raised 
whether this subsequent oral agreement 
could be proved; in ‘view of the provisions 
of s. 92, Evidence Act. Seshagiri Aiyar, J. 
on whose judgment reliance is placed by 
Mr. Sen held that the agreement was not 
admissible in evidence. The material por: 
tion of his judgment runs as follows: 

i l a(the mortgagor's Advocate) drew 
sao NE Ball relate ATN sere under 
documents which discharge the liability thers- 
under and the agreement which in future will have 
the effect of putting an end to the liability must 
be regarded ass su sequent agreement modifying 
the original contract. Iam im entire agreement 
with the view enunciated by Boddam, J. in 
Goseti Subba Row v. Varigonda Narastmham (7). 
The learned Judge says, referring to proviso (4) 
tos. 92, Evidence Act, ‘the words of the proviso are 
perfectly clear, and in my opinion, apply to any 
agreement, whether executory or executed’, I am 
unable to see any justification in principle for not 
applying the proviso in all cases other than those 
in which there has been a perfect discharge by pay- 


“Te effect of this judgment is that if a 
mortgagee orally agrees to release either 
the whole or'a part of his claim due under 
thé mortgage, the evidence relating to the 
said agreement would be hit by proviso 
(4) to s. 92, Evidence Act. This view 
mulitates against the view ofa series of 
cases decided by this Court, where it was 
held that evidence relating to such oral 
agreement by which the mortgagee promised 
to receive a part of his dues only and release 
the mortgagor from the rest, 18 admissible 
in evidence, and is not hit by proviso 
(4) to b. 92, Evidence Act. I may only 
mention in this-connection the cases in 
Mahim Chandra Deyv. Ramdayal Dutia 
(8), Ramranjan Roy Y. Jayanti Lal (9) and 


$71; 91 Ind. Oas. 757; A'I R1926 Oal. 
10; 96 Ind. Cas, 11; A I RB 1926 
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(8) 300 WN 
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Ram Chandra v. Kailash Chandra Patra 
(10) to which my learned brother was a party. 

Mr. Sen makes -an attempt to reconcile. 
ths cases of this Oourt with the view 
taken in. the Allahabad Court andin the 
Madras Court in the cises cited above, by 
Placing reliance upon the decision of 
Bhashyam Ayyangar,J. sitting singly in 
Karampalli Unni Kurup v. Thekleu Vittil 
Muthorakutti (6). Toere a suit was institut- 
ed for arrears of rent and the claim in the 
plaint.was laid at the rate of Rs. 50-2-6 per 
annum on the basis of a registered lease. 
A payment of. Rs. 35 2:6 per year for the 
years in suit was admitted. The defend: 
ants case was that the rent suit ought 
to be dismissed, bacause the plaintiff had | 
orally agreed to reduce rent by Rs, 15 
a year and that accordingly Rs. 35-2-6 
was paid each year for the years in suit 
and that that was accordingly a full 
satisfaction of the claim in suit. Ayyan- 
gar, J. held that the oral agreement to 
alter the rent payable under the register- 
ed lease from Rs. 50-2 6a year to Rs, 35-2-6, 
a year was inadmissible, because @t had 
the effect of varying® one of the essential 
terms of the lease. This view, in my judg- 
ment, is quite correct and is supported 
by a Full Bench decision of this Oourt in 
Lalit Mohan v. Gopalt Chauk Coal Co. (11). 
Then Ayyangar, J. held that although the . 
said Oral agreement could not b=: proved 
in View of -the terms of-s. 92, Evidence 
Act, the plaintiff's sait must be dismissed 
on the ground that he gave a discharge 
for the yess in suit on receiving annually 
a gum of Rs. 35-2-6. This passage in the 
judgment has some bearing on the question 
before us. It is as follows: l 

“Under s 63, Oontract Act, a promises may remit 
in whole or in part the performance of the promise 
made to him or may accept instead of it any 
satisfaction which he thinks fit. The fact that hs 
did so in pursuance of an alleged prior oral agree- 
ment is immaterial and the discharge, as such, will 
take effect: under s. 63, independently of the prior 
oral agreement,-which certainly is not illegal, though 
it cannot be proved under s. $2, Evidence Act.” . 

It is rather difficult to follow this last part 
of this passage. But if it means that the 
agreement pleaded could be regarded as 
an agreement releasing the plainuiff's claim 
to the balance for tne years in suit, the 
case. certainly does not support Mr. Sen, 
but lends considerable support to the cases 
of our Court which I have already noticed 
above, the last tbeing Ram Chandra v. 
Kailash Chandra Patra (10). The casein 


(10) 58 0,538; 133 Ind, Oas. 701; AI R 1931” Oal, 


667; Ind, Rul: (1981) Oal. 749." 
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Bapanam ma ve Kistnamma (5), cited be-- 
fore us is ofadifferent character. There 
the written agreement was to pay a 
` certain sum of money every month as 
maintenance and the oral agreement that 
was pleaded was that’ that agreement had 
been superseded and in lieu of thatthe 
maintenance holder had agreed to take 
Some land. That clearly comes within 
proviso (4), which alsó speaks of subse- 
quent oral agreement which has the effect. 
of rescinding the written agreement, There 
the agreement pleaded was an ngree- 
ment which had the effect of rescinding 
the entire written contract and there 
cannot be any doubt that proviso (4). 
would be applicable to such a case.. l 

As cases on the question raised before us 
have been cited and which, as I have already 


stated, would not be generally of grest help, : 


inasmuch as the question which has been 
raised, can only be answered with regard 
to the particular terms of the written in- 
lage which is in question and 
the particular natures of the oral agree- 
ment set up, may refer to-a case 
which has been decided in this Court, 
namely the case in Sas? Bhusan Das 
v. kam Chandra Das (12). There in the 
mortgage instrument there was a term 
which is almost similar, if not exactly 
similar, to the terms of the mortgage 
bond . which we have before us and 
which I hare noticed in the earlier part of 
my. judgment, namely a term providing 
for payment of the mortgage money with- 
in a certain date and payment of interest 
after the said date, if the money be not 
paid within the specified date. Subse- 
quent to the execution of the mortgage 
deed, there was an oral agreement between 
the, mortgagor and the . mortgagee, by 
which the mortgagee agreed to. take -pay- 
‘Ment in instalments: it ‘was- contended 
before this Court that the evidénce relat- 
ang to the said oral agreement was not 
admissible in evidence, because-it-had the 
efect of modifying theterms-of the mort- 
gage instrument. That contention “was 
overruled by Subrawardy and Graham, JJ. 
they holding that the-. case came. within 
‘proviso (2) to s. 92, Evidence Acb. It 
Maly remains for me to add that although 
the agreement pleaded by the defendant 
in Muhammad Niaz Ahmad Khan v. 
Nannke Lal, 119 Ind. Oas. 107. (3) was 
of & similar nature to the -agreement 
pleaded.before us,.that case is of no help 


(12) 350 W N 861; 135 Ind, Oas. 871; A I R 1938 
Oal. 136; Ind. Rul, (1933) Cal. 167. ; 
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for determining the question, because we 
do not Know the terms of the mortgage 
instrument involved “in that cise. which | 
the oral agreement set up was said to 
have modified. No reasons have been given - 
in the judgment; it only followed the 
casein Malappa v. Naga Chetty, 48 Ind. 
Oas. 159 (4), the- view taken in which, as 
I have pointed out, is incoasistent with the 
view taken in a series of cases of this Court. 
I would accordingly hold, in agreement- 
with my learned brother, that the evidence 
relating to the oral agreement set up in- 
this case is admissible in evidences, coming 
as it does within proviso (2) to 6. 92, 
Evidence Act. . 


S. Appeal dismissed, 
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Bengal Tenancy Act (VIII of 1885), s. 115-B—~Re- 
view—Bona fide mistake in entry of Recordsof Rights 
—Revenue Officer, tf can review such entry—Bona file 
mistake, what is— Second appeal—Questtons of fact — 
Appeliate Court netthéer considering evidence nor giving 
party benefit of statutory presumption — Finding: of 
fact, tf binding in second appeal. < 
| Section 115-B, Bengal Tenancy Act, authorizes review 
of the entry. That review, however, can be made only 
when the Kevenue Officer is satisfied that the entry 
was made owing to a bona fide mistake. Bona fide 
means good faith. If. the entry is. admitted by the 
parties to be wrang, it may, be taken to have been dus 
toa bona fide mistake If theentiy contains clerical 
or arithmetical mistakes which -in spite of due care 
and osution are bound to eresp in, or where there nre 
accidental omissions,.the error may be taken to be 
due to bona fidemistake. In such cases the kovenue 
Officer can review the entry. Ifthe Settlement Off er 
ona-consideratinon of the evidence before him 
deliberately comes to a-particular conclusion regs: d- 
ing the righta of the parties and makes an entry to 
that effect in the records, however much his judgment 
might be wrong or the deaision erroneous, it cannot 
be said that thera was a bona‘ fide mistake vitiating 
the 1ecords, On the other hand, ifthe conclusion 
drawn by the Settlement Officer does not follow from 
his own premises, or one part of the record con- 
tradicts the other, there may be in such and gimilar 
cases bona fide mistake and there may bé scope for 
re-consideration of the matter on the-merits, Kaj 
Mohan Guha v. Alam Gazı (1) and Baluchandra Sen v. 
Sirishchandra Sen 12), reliod on. l i 

Where in a case the Appellate Court while dealing 
with the-question of possession of the disputed lands 
did not at all take into consideration all the evidence 
in the case on which- the lower. Oouzt relied - in-sup- 
port.of its finding that the defendants were in pogseg- 
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publication of the Recordof Right and had not also 
given the defendants the benefit of the statutory 
presumption under s. 103-B, Bengal Tenancy Act: 

Held, that the finding of the Appellate Oourt 
regarding the possession ofthe disputed lands was 
not binding in second appeal. 

©. A. from the Appellate decree of the 
District Judge, Ohittagong, dated August 
15, 1935. 


Mr. Chandra Sekhar Sen, for the Appel- 
lants. 
Messrs. Suresh Chandra Talukdar and 


Mahendra Kumar Ghose, for the Respond- 
ent. 


Nasim All, J.—This appeal arises out of 
an application filed by the respondents 
under s. 115-B, Bengal Tenancy Act, for 
correction of an entry in the finally 
published R., 8. record relating to Mouza 
Bhangachar No. 171 under Thana Patiya 
in the District of Ohittagong. The dis- 
puted lands were recorded in Khatian 
No. 5382 of the R. B. records as being in 
the possession of ihe appallants as apper- 
taining to their Sadharan Noabad Taluk 
No. 56 under Government. The rent for 
the taluk was settled at Rs. 95-8-0 under 
Part 2, Oh. X, Bengal Tenancy Act, after 
the final publication of the Record of 
Rights. The bona fide mistakes alleged by 
the respondents are these: (1) althougn 
the respondents are the proprietors of the 
disputed lands, Government has been 
wrongly recorded as proprietors; (2) al- 
though the lands were in the khas possession 
of the respondents, they were not recorded 
in their khas khatian, namely Khatian 
No. 252 but were wrongly recorded as 
being in the possession ot .the defendants 
asp noabad talukdars under the Govern- 
ment. The respondents accordingly prayed 
that the disputed lands should be trans- 
ferred to their khas khatian.from the 
appellants khattan namely Khatian No. 
öz. The Assistant Settlement Officer 
who heard the application on a considers- 
tion of the evidence in this case, came to 
the conclusion that the respondents- were 
the proprietors of the disputed lands but 
the appellants were in actual possessicn of 
the lands at the time of the revisional 
survey as appertaining to their Sadharan 
Taluk No, 56. He also hela that he was 
not competent to alter the rent ot the 
appellants’ taluk as tne rent had become 
conclusive under s. 104 J, Bengal Tenancy 
Act. He accordingly ordered the entry 
to be recorded in the following manner: 


“A (new) alugi khatian should be opened in the 
names of the possessors mentioned in Khatian 
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“enhanced,” 
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No. 532 subordinate to Khatian No. 252 of Mousa. 
Bhangachar No. 171 under Thana Patiya simular to. 
the said khatian, and in the ‘remark column’ af 
the said new katian should be entered “inclusive. 
of the jama of Khatian No : 
Rs. 9.-+-u" and in the column for “incidents 
should be written “tenure, meadi, rent liable to be 
The Dags Nos, 1731, 1734, 2780, 2784, 
2791, 2782, 2788, 2707, 3769, 2793 and 2796 (i. 4, 
the disputed lands) ahould be excluded from the 
Khatian No. 582 and included in the said new 
khatian, In the remark column of khatian in 992. 
should be mentifmed “including the jama of the said 
new khattan.” a 


The respondents appealed tothe Special 
Judge. The learned Special Judge onthe, 
evidence has come to the conclusion that 


533, total jama 


$ 


the detendants never exercised any PoB8esè' 


Bion over the disputed lands and have not 
any right or title to them. He agreed 
with the Assistant Settlement Officer that 
the rent of the defendants’ taluk could not 
he altered but he was of opinion that the 
defendants’ remedy was to apply for and 
enforce by a suit necessary reduction of 
the jama on the ground of diminution of 
the area. He accordingly alldwed the 
appeal and directdtl the transfer of the 
disputed lands to the respondents’ Khas 
Khatian No, 252. The detendants appeal 
to this Court. “I’'wo points have been raised 
in support of this appeal: (1) that s. 115-B, 
Bengal ‘l'enancy Act, 18 not at all attracted 
to the fact of this case; (2) that the find- 
ing of the Special Judge that the deien- 
dants were not in possession of the dis- 
puted lands at any time 18 nota proper 
finding at all and is erroneous. Before 
1906 entries in the finally published Record 
ot Rights could be corrected only by suite 
under s. 100, Bengal ‘Tenancy Act. din 
that year a new section, namely 1U8-A, was 
introduced into the Act and that section 18 
now 8.115-B which 1s ın these terms: 

“Any Revenue Officer specially empowe1ed by the 
Local Government in this behali may,on the appli- 
cation or of his own motion within two years fom 
the date of the certificate of the final publication 
of the Kecord of Rights under sub-s. 2 of s. 103-A 
corect any entry in any such Record of hights 
which he ıs satisfied has been made owing to 4 
bona fide mistake provided that no such correction 
shell be made if an appeal affecting such entry 
has been fled under s. 115-O or until reasonable 


notice has been given to the parties concerned to 
appear and be heard in the matter.” 


The entry in question shows that the 


detendants huld the disputed lands as 
noabad talukdars under Government. The 
rent whicn bas been sssessed under 
Part 2, Ch. X, Bengal Tenancy act, in 
respect ofthis land 18 payable to Govern- 
ment. Goveinment, therefore, is interested 
inthe entry. No notice, however, appears 
to have been given to Government in the 
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‘Present case. The Proviso to s. 115-B 
imposes a duty on the Revenue Officer 
exercising power under s. 115-B to give rea- 
sonable notice to all the parties interested 
in the entry to appear and be heard in the 
matter. In 
Gazi (1) this Court observed: 

“Section 108-A has a much wider scope than the 
correction of obvious errors or incidental slips in 
the Record of Rights. It entitles the Settlement 
Officer to correct the record whereethere has been 
bona. fide mistakes. Such mistake need not neces- 
sarily be the mistake of the Settlement Officer. It 
may very well be a mistake by one of the parties 
concerned. Section 108-A in substance authorizes 


& Settlement Officer to re-consider the matter on 
merits,” 

These observations imply that s. 115-B, 
authorizes review of the entry. That 
review, however, can be made only when 
the Revenue Officer is satisfied that the 
entry was made owing to a bona fide 
mistake. Bona fide means good faith. 
If the entry is admitted by the parties to 
be wrong, it may be taken to have been 
dus to af bona fide mistake. If the entry 
contains “clerical or arithmetical mistakes 
which in spite of due care and caution are 
bound to creep in, or where there are 
accidental omissions, the error may be 
taken to be due to bona fide mistake. In 
such cases the Revenue Officer can review 
the entry. Where, however, there is no 
such mistake and there is a serious dis- 
pute as to whether the entry is wrong 
and the decision on that dispute depends 
upon the weighing of the evidence before 
the Revenue Officer, can it be said that 
the entry has been made owing to a bona 
fide mistake ? In view of my conclusion on 
the second point raised by the appellant, 
I express no final opinion on the first 
Point raised by the learned Advocate for 
the appellants. 

- The learned Special Judge while dealing 
with the question of possession of the 


defendants did not at all tuke into con-. 


sideration all the evidence in the case on 
which the Assistant Settlement Officer 
relied in support of his finding that the 
defendants were in possession of the dis- 
puted lands at the time of the final pub- 
lication of the Record of Rights. He has 
not also given the defendants the benefit 
of the statutory presumption under s. 103-B, 
Bengal Tenancy Act. The finding of the 
learned Special Judge that the defendants 
never a@xercised any act of possession 
over the disputed land is, therefore, not 
binding on us in second appeal. As the 


u 16 O L J 339; 17 Ind. Oas. 379; -1-0:W N 
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evidence about possession which the res- 
pondents adduced to rebut the presump- 
tion is short, we asked the learned 
Advocates on both sides in this case to 
Place before us the whole evidence to 
enable us to come to a finding as to the 
question whether the defendants were in 
possession of the disputed lands at the 
time of the final publication of the Record 
of Rights. The evidence of the two wit- 
nesses examined on the side of the 
Tespondents is not sufficient to indicate 
that the defendants were not in possession 
of the disputed lands when the Record of- 
Rights was prepared. 

I, therefore, accept the finding of the 
trial Oourt that the defendants were in 
possession of the disputed lands at the 
time when the record was prepared. It 
cannot be said, therefore, that the entry 
about defendant's possession was made 
under a mistake. The result, therefore, is 
that this appeal is allowed, the judgment 
and decree of the Special Judge are set 
aside and those of the Assistant Settle- 
ment Officer are restored with costs in 
this Court as well as in the lower Appel- 
late Court. Hearing-fee in this appeal is 
assessed at two gold mohurs. 

B. K. Mukherjea, J —I agree with my 
learned brother in the order that has been 
passed and I desire to add a few. words.. 
Section 115-B, BengalTenancy Act author- 
izes the correction of entries in a Record of- 
Rights which has been made owing to a bona 
fide mistake. It isobviously a different thing 
from deciding a dispute and correcting an. 
entry on that basis as is contemplated by 
s. 106, Bengal Tenancy Act. The Legis. 
lature hag allowed four months’ time from. 
the date of the certificate of final publica- 
tion of the Record of Rights for any. 
aggrieved party to come before the Revenus- 
Officer and pray for a decision of a dispute- 
regarding an entry that has been made in 
or omitted from tne record. When no pro- 
ceeding under s. 103 is instituted and the 
records become final, it may still appear 
that there are bona fide mistakes whica. 
have crept into the records. They may. 
not be in the nature of clerical errors or- 
accidental slips of omissions merely, as is 
held in Raj Mohan Guha v. Alam Gazi 
(1). But in my opinion they cannot include 
cases where the entries are coallenged as 
erroneous by one parity and regarding 
which disputes do exist which might have 
beed decided under s. 106, Bengal Tenancy 
Act. The Legislature cannot be taken to 
have intended to give the same rights to. 
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the parties under s. 115 B, Bengal Tenancy 
Act, which have been given to them already 
under s. 106 of the Act and that. after 
the lapse of a period of limitation laid 
down in the latter section. 

It has been held in Raj Mohan Guha 
v. Alam Gazi (1) and in Baluchandra 
Sen v. Sirishchandra Sen (2) that the 
section authorizes the Revenue Officer to 
Te-consider his decision on merits, but the 
re-consideration must be conhned 10 finding 
out as to whether there was a bona fide 
mistake or not. Bona fide mistake, in my 
Opinion, Means a genuine mistake which 


18 possible even after due care and caution.. 


li the Settlement Officer cn a consideration 
of the evidence before him deliberately 
comes to 8 particular conclusion regarding 
the rights of the parties and makes an entry 
to that effect in the records, however 
much his judgment might be wrong or the 
decision erroneous, it cannot be said that 
there was a bona fide mistake Vitiating 
the records. On the other hand, if the 
conclusion drawn by the Settlement Officer 
does not follow frcm his own premises, or 
one part of ihe recoid contradicta the 
other, there may be in such and similar 
cases bona fide mistake and there may be 
scope for re-consideration of the matter on 
the merits. In the case before us, so far 
as the superior title ie concerned, it cannot 
be disputed that the entry was due to a 
bona fide mistake as is apparent ‘from the 
admissions of, both sides and it was within 
the competency of the Assistant Settlement 
Officer to correct it under s. 115-B of the 
Act. So far as the question of the appel- 
ants’ possession and tenancy right is con- 
cerned, I have very great doubt as to 
whether it can be said to be a bona fide 
mistake at all. It is a matter which has 
to be settled on a consideraticn of the 
relative weight of two sets of evidence 
adduced on both sides after the final 
publication of the Record of Rights. But 
as I agree with my learned brother in 
setting aside the unding of the lower 
Appeliate Oourt, and restoring that of the 
Assistant Settlement Officer, there can be 


no question of any mistake either bona fide. 


or otherwise coming in after our decision, 
Under the circumstances, | 
appeal should be allowed, the judgment 
and decree of the lower Appellate Court 
Set aside and that of the Assistant Settie- 
ment Officer restored. 
B. Appeal allowed. 

7s 19 0 L J251; 19 Ind, Oas. 916; A I R 1914 Oal: 
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AND OTHE&S—DEFENDANTS—RR&SPONDENTS 

Gril Procedure Code (Act V of 1908), s. 17—Ap- 
plicabiusty—British Indian Oourts, if can pass dec- 
ree in respect of property in Berars—Transfer of 
Property Act (IV of 1882), 8. 6—Widow tn posses 
ston of husband's Property as widows estate— 
Daughter relinquishing reverstonary interest in 
her favour in constderatton of retarning portion of 
property— Release held invalid—Lis pendens— Has 
no application where Oourt has no jurisdiction to 
entertain sutt. 

Section 17, Civil Procedure Code, cannot give a 
Oourt jurisdiction unless the defendants are in pos- 
session of some property within the jurisdiction of 
that Oourt. [p. 117, col. 1] | ; f 

Application of 8.17 1s limited to Courts in British 
India and ina foreign territory. The Berars are 
foreign territory and the Uouits in British India 
have no jurisdiction to pass s decree inrespect of 
property in the Beraıs which is a foreigh territory. 
The fact that the VivilePiocedure Oode, apples in 
the Berars under the Foreign Jurisdiction. Act, 
makes no difierence. Ntikanth Balwant v. Vidya 
Narastnha Bharojs(1), Bazırao Vithoba v. Sardar- 
mal (3), Gangaram Tekchand v. Dharamsi Jetha 
Co. of Bombay (4) and Anant Padmanabkaswami v. 
Ojieral Hecesrer, Secunderabad (8), relied on. |p. 119, 
col. 1. A 

A Hadi died leaving behind hima widow and 
a aaughter. Widow succeeded taking widow's estate 
but subsequently the daughter executed a deed of 


-relinquishment in tavour of the widow, relinquish- 


ing all he. rights in the propeity, in consideration 
of her getting a portion of the property from the 
widow : 

field, that the transaction was nothing but relin- 
quishment by the daughter of her reversionary rights_ 
and came within the mischief of s. 6, Transfer 
Property Act, and the release deed was invalid. 

Las pendens does not apply im case where the 
Court in which the suit is pending has no jurisdic- 
tion to entertain 15, 


F. C. A. from a decision of the First Class 
Sub-Judge, Sholapur,in O. 8 No. 2602 of 
1927. 

Messrs. G. N. Thakor and P. B. Gajen- 
dragadkar, tor the Appellant. 

Mr. P. V. Kune, ior the Respondents, 

broomfleid, J.—This is an appeal irom 
a decree of the Fnst Olass Subordinate 
Judge of Sholapur allowing the plaintiff- 
respundent's suit for possession of two 
items of property: (a) a temple and house 
at Pangri in tbe Barsi Taluka of the Shola- 
pul District, aud (b; two hleds at Ratan- 
par in Amraoi District, Berare ‘Lhe 
plaintiff has alleged, and it is admitted, 
that these properties belonged to her 
father Balkrispna Vyankatesh who died 
without other issue in 1205. His widow 


1938 


Haribai, plaintiff's step-mother, died in 
1927, and the plaintiff claims to have 
become entitled to the properties on her 
death. This appeal has been brought by 
defendant No. 9, who purchased the Ratan- 
pur lands from defendant No. 1 pendente 
lite. Defendant No. 1 is Haribai’s brother's 
son and the Ratanpur lands are in his 
possession from 1908 when Haribai gave 
them up to him by the ordinary revenue 
process of rajinama and kabuliyat. The 
principal defences to the suif, which arise 
also in this appeal were: (1) that the Court 
at Sholapur had no jurisdiction because none 
of the defendants was in possession of the 
properly at Pangri and the property in 
the Berars is not in British India, and (2) 
that the plaintiff's claim is barred by 
reason of her having relinquished all her 
rights In respect of the Ratanpur lands to 
Haribai In 1912. The question of juris- 
diction depends on the application of 8. 14 i 
Oivil Procedure Code, which provides: 

8 suit is to obtain relief respecting, or 
sih ngari Ween for wrong to, immovable property 
situate wil the jurisdiction of differant Oourts, 
the suit may be instituted ein any Gourt within 
the local limits of whose jurisdiction any portion 
of the property is situate.” 

It is obvious, to begin with, that this 
section cannot give a Court jurisdiction 
unless the defendants are in possession of 
Some property within the jurisdiction of 
that Uourt. The appellant's case is that 
the temple at Pangri is a public one and 
none of the defendants was in possession 
at the time of the suit. His learned Coun- 
sel relies on certain admissions made by 
the plaintiff herself in cross-examination. 
Though in her examination-in-chief she 
had asserted that the temple belonged to 
her father and that it was in the posses- 
“sion of defendant No. 1 and defendant 
No. 8, who was placed there by defendant 
No. 1, in cross-examination she said: 

“The panchas look to the management of the temple 
at Pangri. There are lands which are givento the 
temple. Those lands are given by my father himself. 


it has become 
e panchas that were appointed 
Were given the possession of the temple.” 


Immediately after; etill in cross-exami- 
nation, she said that Tanubai (1. e., defend- 
ant No. 8) had been in possession for two or 
three syears up to the time of the suit: 
and in her re-examination, when-her at- 
tention was drawn to the inconsistency of 


her statements, she said. that her memory” 
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had failed her and that’ defendant No.1 
had been in the possession. The plaintiff 
is a very old lady—seventy years old atthe 
time when ber evidence was taken on 
commission She has also lost her sight. 
The learned trial Judge was not disposed 
to attach any importance to the admis- 
sions which were elicited from her in 
cross examination. He thought that these 
Statements were made “in confusion and 
ignorance’ and relying on the other evi- 
dence in the case, he found that defend- 
ant No. 1 and defendant No. 8 were in pos- 
session of the Pangri property at the date 
of the suit, and that the temple is not a 
public temple. As the learned Judge has 
pointed out, defendant No.1 in his written 
statement did not unequivocally deny his 
possession of this property. In his deposi- 
tion he did no doubt deny having ever been 
in possession of it, but he made a number 
of statements which seem to be fairly 
obviously untrue. He asserted that Bal- 
krishna's brother Narayan was in posses- 
sion, but though this man was available 
and actually attended the Court on one 
occasion, defendant No. 1 did not call him as 
a witness. His statement that he got the 
Ratanpur lands from Narayan and his 
attempt to show that Narayan and Bal- 
krishna were joint indicate that he is not 
a witness who can be trusted. The plaint- 
if has examined two witnesses who ap- 
pear to be independent and reliable per- 
sons to prove the fact of the possession 
of the Pangri property by defendant No. 1 
and defendant No.8. Exhibit 12, Pandu- 
rang, is a relation of defendant No. 3. He 
deposes that the temple was built by Bal- 
krishna, that Huribai lived in it after his 
death, that both the temple and the house 
were afterwards occapied by defendant 
No. L for 7-8 years, that No. 1 manages it 
and that defendant No.8 resided in it ‘with 
defendant No. ls permission. Digambar, 
Ex. 14, also deposes to the possession of 
defendant No. 1. There is also the evi- 
dence of the plaintiff's son. On the wicle 
we see no good reason for differing from 
the conclusion of the trial Judge ontb’s 
question of fact. : 

But the appellant is on much firmer 
ground, in our opinion, when he contends 
that the Oourt had no jurisdiction as to 
the property in Berar. It bas been held 
by the Privy Council in Nilkanth Balwant 
v. Vidya Narasinh Bharati (1) that it is 

(1) 57 IA 194; 126 Ind. Oas “417; A I R1930 PO 
188; 54 B495. HOW N 854; Ind. Rul. (1930) P Q 
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necessary for the application of s. 17 
that the Courts should be Oourts in British 
India, “British India” is defined in the 
General Clauses Act (X of 1891), s. 3, 
cl. (7). as meaning all territories and 
places within Her Majesty’s dominions 
which are forthe time being governed by 
Her Majesty through the Governor-General 
of India crthrough any Governor or other 
officer subordinate to the Governor-General 
of India. The definition is the same as 
in s. 18, Interpretation Act (LILI & LIII 
Vic. e. 63). The history of the territory 
known asthe Berars ia given in the judg- 
ment of ihe Privy Oouncil in Dattatraya 
Krishna v. Secretary of State (2). There 
was first of all a treaty in 1853 by which 
His Highness the Nizem assigned a num- 
ber of districts including the Berars to the 
exclusive management of the British Resi- 
dent at Hyderabad. In 1860 there was a 
further treaty between Her Majesty Queen 
Victoria and His Highness the Nizam, by 
which it was provided that the Berars 
should be held by the British Government 
in trust. In 1902 a permanent arrange- 
ment was made between the Government 
of India and His Highness the Nizam, 
whereby the Berars were leased to the 
British Government in perpetuity. Effect 
was given to this arrangement by an 
Order in Oouncil made under the Foreign 
Jurisdiction Act of 1890. The question 
before the Court in this case was whether 
a certain law promulgated by the Governor- 
General in Council called the Berar 
Tenancy Act was ulira vires. The effect 
of the decision is that the Government of 
India have power to legislate in the Berars 
by virtue of the authority given by the 
Foreign Jurisdiction Act. Lord Atkin at 
p. 322* says : 

“There can be no doubt at all thatthe King in 
Council has power in respect of foreign territory 
within Lhe definition of that clause, either to legislate 
himself by Order in Oouncil or to make provision 
for legislation by delegating that legislative authority 
to such a person or body as he may denote in the 
Order ın Oouneil,” 

At p. 324* the learned Judge pointed out 
that the legislation in question does not 
purpoit to affect His Majesty's subjects 
at all, but has relaticn to persons who 
are nct subjects of His Majesty but sub- 
jects of His Highness the Nizam of Hyder- 
abad. The case, therefore, is the clearest 
possible authority for holding that the 


(2) 57 I A 318; 128 Ind. Cas. 664; AITR1930P O 
267, 26 N L R 326; 60M LJ 7; 38 Bom L Reg: 
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Berars are foreign territory and the inha- 
bitants thereof are the subjects of the 
Nizam. Inthe course of the argument of 
this appeal, it was pointed out to us that 
in 1913 the Governor-General in Oouncil 
issued a notification by which a large 
number of statutes including the Oivil 
Procedure Code was extended to the 
Berars. But this was done in the exercise 
of the powers conferred by the Foreign 
Jurisdiction Order in Council of 1902, and 
the issue of the Notification under those 
powers was in itself an indication that the 
Berars are foreign territory and not included 
in British India. It has been held by the 
Judicial Commissioner’s Oourt in Nagpur 
that the Courts in British India have no 
jurisdiction to pass a decree in respect of 
property in the Berars which is a foreign 
territory: Bajirao Vithoba v. Sardarmal 
63) and Gangaram Tekchand v. Dharamst 
Jetha Co. of Bombay (4). Under the circum- 
stances, it is sufficiently clear that the 
Berars are not within the definition of 
“British India” in the General Clauses 


-Act, and Mr. Kae who appears for the 


respondent has conceded that that is the 
position. 

Mr. Kane'a érgument is that even though 
the Berars do pot form part of British 
India, nevertheless, this suit is competent 
under s. 17, Civil Procedure Code. In 
support of his argument he relies on the 
definition of a foreign Oourt in s. 2, cl. (5) 
of the Code. “Foreign Court” means & 
Oourt situate beyond the limits of British 
India which has no authority in British 
India and is not established or continued 
by the Governor-General in Council, It is 
conceded that the Courts in the Berars are 
situated beyond the limits of British India 
and also that they can have no authority 
in British India, but as they are established 
and continued bs the authority of the 
Governor-General in Council, the argument 
is that all the requirements of the definition 
are not satisied and strictly speaking 
Courts in the Berars are not foreign Courte, 
The difficulty in Mr. Kane’s way is the case 
in Nilkanth Balwant v. Vidya Narasinh 
Bharati (1) to which I have already re- 
ferred. What was held in that case was 
not that 6.17 does not apply in the case 
of foreign Ccurts but that its application is 
limited to Oourls in British India. It isa 
urged that that case should be confined 


© 
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to its own facts. The Court was there 
dealing with the Kolhapur State, the 
Position of which, it is argned, may be 
different from that of Berars, and reliance 
is placed on the fact that the Civil Proce- 
dure Code applies in the Berars. It has 
been pointed out in Syed Imam y. Muham- 
mad Shikandar (5), that although the Code 
applies, it does not apply proprio vigore but 
is only a replica of the Code set up by 
the executive order of the Government of 
India, Although their Lordships of the 
Privy Council in their judgment in 
Nilkanth Balwant v. Vidya Narasinh 
Bharati (1) say thatthe words in s. 17 
‘within the jurisdiction of different Courts” 
must mean within the jurisdiction of 
different Oourts to which the Code applies, 
that is to say Courts in British India, it 
is clear from the reasoning which precedes 
that statement that what was meant was 
the Oourts to which the Code applies pre- 
prio wgore, andthe mere fact that the 
Code has been applied under the Foreign 
Kn Act would make no difference 
to the Application of 8.17 of the Oode. 
What their Lordships*relied on was the 
Preamble to the Code and the provisions 
ofs.1. In our opinion, therefore, the learn- 
ed Advocate has not been able to dis- 
tinguish this case. 

His argument that the Courts in the 
Berars are not foreign Courts is also ap- 
parently opposed to another Privy Council 
case: Anant Padmanabhaswami v. Official 
Receiver, Secunderabad (6). That was con- 
cerned with the Court of the District Judge 
at Secunderabad. Presumably that Oourt 
is alsoa Court established and continued 
by the authority of the Governor-General 
in Council, Mr. Kane at any rate didnot 
‘suggest the contrary. But what their Lord- 
. Ships-say at p. 172* ig: 

oe eee ace na in oora ja still 

Q ere $ 
ot the Nizam. The administration of justice acoord. 
ing to British enactments by the District Court 
estallished there, does’ not render the orders of that 


Court anything but the orders ‘of a forei Oourt 
- in relation to the Courts of British Inda” = 


Oa this point of jurisdiction, therefore, 
the appeal succeeds and the finding on 
this point is enough to dispose of the ap- 
- peal, forthe appellant is only interested 
- in the Ratanpur property, with which 
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according to our view the Sholapur Oourt 
had no jurisdiction to deal. Itis not really 
necessary to consider the effect of the plain- 
tiffs relinquishment in 1912, but as the 
question has been discussed by the trial 
Judge and argued by the learned Counsel 
for the appellant here, it may be referred 
to briefly. What happened was that in 
1912 the plaintiff in consideration of the 
delivery to her of one survey number 
at Ratanpur relinquished her right in 
respect of three survey numbers in favour 
of Haribai. She executed a formal deed 
of release, which is Ex. 19, in which it 
was recited that Haribai might deal with 
the property thereafter without any objec- 
tion by the plaintiff. The deed was attes- 
ted by the plaintiff's husband. The trial 
Judge has disposed of this point very 
briefly. He says: 

“The release is not binding on plaintiff as itis 
invalid under s. 6, Transfer of Property Act. Haribai, 
the widow of Balkrishna, succeeded to the property 
as heir of her husband. Plaintif was then the 
next reversionsr and had nothing more than spes 
successionis. That document is accordingly invalid 
vide Dayaram Premji v. Bechardas Doongersey (7 
Annada Mohan Roy v. Gour Mohan Mullick (8) an 
Bhagwati Kuer v. Jagdam Sahay (9).” 

Mr. Thakor for the appellant has relied 
on Basappa v. Fakirappa (10) and Akkawa 
v. Sayadkhan Mithekhan (11). Inthe former 
case a gift made by a Hindu widow of 
a portion of her husband's property in 
favour of her husband's brother's grandson 
with the consent of the next reversioner 
was held valid on the principle of estoppel 
as against the particular reversioner who 
consented to it. Inthe latter case, which 
is a decision of a Full Bench, it was 
decided that where a Hindu widow sells 
a part of her husband's property without 
legal necessity, but with the consent of 
the next presumptive reversioner 88 evi: 
denced by his joining in the deed, the 
reversioner cannot, having regard to his 
election, impuga the validity ofthe sals. 
Marten, O.J. who delivered the judgment 
of the Full Bench agreed with the conclu- 
sion arrived at in Basappa v. Fakirappa 
(10) but said that he preferred to base his 


(T) 24 Bom. LR 351: 67 Ind. Oas. 936; AIR 1922 
Bom. 43 


_ 437, 
50 G 999; T4Ind Oas. 499; A IR 19233 P O 

18 DLA 939. 2LA L J718; 4P L T 809; (L933) 
M WN 803: 45M LJ617; 35 Bom. L R 1289; 
M LT 365: 830 W N 713; 40 0L J 10(P 0), 

(9) 6 P L J 604; 68 Ind. Oas. 933; A I R1821 Pat. 
360, 2P L T 471. 

(10) 46, B 209; 61 Ind. Ons. 914: A IR 1992 Bom, 
102; 28 Bom. L R 1040. | 

(1) 51 B 476;'102JInd. Oas. 232; A IR 1927 Bom. 


$60: 29 Bom, L-R 388. 


120 


decision on the ground of election and 
not on the ground of estoppel. 

In my opinion these authorities do not 
help the appellant in any way. They are 
eases of alienation by a Hindu widow 
consented to by the next reversioner. A 
Hindu widow is owner, though a limited 
owner, of her husband's estate, and has 
power of alienation subject to certain res- 
trictions. An unauthorized alienation may 
be set aside hy the reversioner but it is 
voidable and not void ab initio.. If the 
next reversioner makes himself a party to 
the alienation, then on the authority of 
those cases he cannot impugn it, and it 
is binding on him because in cases of this 
kind considerations of estoppel or election 
arise which are entirely independent of or 
not inconsistent with s. 6, Transfer of Pro- 
perty Act. There is, in fact, no transfer 
by the reversioner of his interest. By 
eonsenting to or taking part in the transac- 
tion by the widow, he gives legal effect 
to that with the result that his own interest 
never materializes at all. But that is not 
at allthe position here. The transaction 
in 1912 cannot be treated as anything else 
than arelinquishment by the plaintiff of 
her reversionary interest in the properties 
in suit in favour of Haribui. It comes 
within the mischief of s. 6, Transfer of 
Property Act, and the cases relied on by 
the learned trial Judge govern the case. 
Mr. Thakor triesto bring the case within 
the ambit of such cases as Akkawa v. 
Sayadkhan Mithekhan (11) and Basappa v. 
Fakirappa (10) by treating the relinquish- 
ment of 1912 as part and parcel of tke 
rajinama and the kabuliyat transaction 
four years earlier. He argues that in effect 
the plaintiff consented to the alienation 
by Haribai to defendant No. 1. But in 
fact no connection between’ the two trans- 
actions has been proved and there does 
not appear to be any evidence that the 
plaintiff was even aware of the rajinama. 

There is no ground for holding, there- 
fore, that the plaintiffs right to sue is 
barred. 

There is one point taken by Mr. Kane 
which sl ould be briefiy referred to. Defen- 
dant No. 9 was not originally a party. He 
purchased the .Ratanpur lands from defen- 
dant No.1 in January 1928, the suit hav- 
ing been filed in December 1927. ‘Mr. Kane 
says that he is bound by the doctrine of 
lis pendens and as defendant No. 1 has 
not appealed, defendant No: 9 has no right 
of appeal. He relies on s. 52, Transfer of 
Property Act, which, at the material time, 
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provided that during the active prosecntion 
in any Court of a contentious suit or pro- 
ceeding in which any right to immovable 
property is directly and specifically in 
question, the property cannot be transferred 
or otherwise dealt with by any party tu 
the suit or proceeding so as to affect the 
rights of any other party thereto under 
any decree or order which may be made 
therein. Itis sufficiently obvious that the 
transfer from defendant No.1 to defen: 
dant No. 9 dees not affect the plaintiff's 
right in any way. The Court not having 
jurisdiction to deal with the Ratanpur 
lands, the plaintiff has no right which she 
can assert in the Oourts in this Presidency. 
As defendant No. 9 was made a party and 
as a decree has been passed against him 
it is clear that he has a right of appeal. 
The result of our findings is that the de- 
cree must be limited to the property at 
Pangri. The trial Court's decree so far as 
it is for possession of that property only 
is hereby confirmed as against defendant 
No. 1 and defendant No. 8. he suit 
against the other defendants whl stand 
dismissed with costs. There will be an 
inquiry as to mesne profitas to the Pangri 
property only from the date of the trial 
Oourt’s decree* till delivery of possession 
or three years from the date ofthis de- 
cree. The plaintiff and defendant No. 1 
and defendant No. 8 will pay their own 
costs in the trial Court. The appellant will 
get his costs of the appeal from respon- 
dent No. 1. 


D. Order accordingly 


LAHORE HIGH COURT 
Civil Reference No. 29 of 1936. 
December 1, 1936 
Jat Lat, J. 
Qazi NUR HUSSAIN AND ofsars— 
PLAINTIFFS 
VETSUS 
Musammat OHANANI AND ofapes— 
P DA 
Jurisdiction—Oiril Court—Transfer by occupancy 
tenant—Transferes obtaining bar | Court decree for 
mutation—Landlord’s suit to declare such decree nuli 
and void—Jurisdiction of Civil Court to entertain. 
Where onan occupancy tenant transferring his 
Tight and the transferee obtaining a (ivil Court 
decree for mutation of his name as occupancy tenant, 
the landlord brings a suit for declaration that the 
decrees obtained by the transferee was null and void, 
the Civil Courts alone are competent to hear the suit, 
O. Ref. made by the Commissioner, Rawal- 
Pindi Division, dated August 29, 1936. 
Mr. Atit Ram, for the Plaintiffs. 
Mr. M.M. Aslam Khan, for the.Defen- 
dante. - 
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Order.—One Bir Wali was.the occupancy 
tenant of the land in dispnte. 
death his widow Musammat Obanani suc- 
ceeded to his rights but she had a muta- 
tion of such rights effected in favour of 
one Boota and Ohanu, Subsequently this 
mutation was set aside on appeal by the 
Oollector. Boota, however, instituted a suit 
in the Court of a Subordinate Judge for 
a declaration that he had the occupancy 
sights in the land and not the defendants, 
she defendants being Mifammat Chanani 
and Chanu. The landlords were not par- 
ties to that suit. Ona confession of judg- 
ment the suit was decreed, There- 
upon Beota, basing his title on the decree 
of the Civil Ocurt, applied for mutation 
in his favour and tke occupancy rights 
were mutatedin hisfavour. The landlords 
then instituted the present suit for A 
declaration that “the decree obtained by 
Boota was fraudulent and collusive and is nuli 
and void as against tbem.” Thissuit was 
Originally instituted in tke Court of the 
Saas bie Judge, but the plaint was 
returned on the ground that the suit was 
cognizable by a revenue Ccurt. When it 
was instituted in the revenue Court, the 
Assistant Collector was qf opinion that the 
Oivil Court alone had jurisdicticn to enter- 
tain the suit because ihe only prayer in 
the plaint was to declare null and void 
a decree granted by the Civil Court and 
consequently this reference has been made 
by the Commissioner, Rawalpindi. 

I have heard Oounsel on both sides and 
am of opinion that the suit as framed is 
cognizable by the Civil Courts alone. [Ít 
18 nota suit between a landlord and a 
tenant. The proprietors of the land are 
the plaintiffs but they do not admit that 
thé defendants are their tenants. I do 
not knew what their contention with regard 
to Musammat Chanani is, but the prayer 
is not to declare the rights of the plain- 
tifs as landlords or to negative the rights 
of the defendants as tenants. It is merely 
to declare a decree granted by a Oivil 
Court nulland void. It may be that the 
effect of the decree, if granted in favour 
of the ; laintiffs, would be to gettle the 
rights of the parties as landlords and ten- 
aunts, respectively, but this is not the direct 
prayer made in the plaint and I express 
no opinion that this would necessarily be 
the effect of the decree. The prayer being 
merely to declare null and void the decree 
of the Civil Court, the Civil Courts alone 
are competent to hear the suit. I aceord- 
ingly hold that the suit is cognizable by 
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a Civil Court -and direct the Assistant 
Collector of Riwalpindi to return the plain’. 
to the plaintiffs for being presented in the 
proper Court. There will be no order ag 
to the costs of this reference. 

N. , Order accordingly. ` 





, RANGOON HIGH COURT . 
Special Second Civil Appeal No. 318 of 1936 

,May 25, 1937 ; i 

BPARGO;, J. 
MAUNG SAW PE— APPELLANT 
versus — 

MA DAN SEIN PYU-—Ruasponpant 
Husband and wife—Restitution of conjugal ` rights. 
-Suu by husband—Wife already living apart getting 
maintenance under order of Court—Husband married 
again—Letter to wife that they covld not live together 
— Held, suit was to evade payment of maintenance— 

Wife couldrefuse to go to husband. 

he considerations which determine whether 
maintenance should be awarded to a wife or not are 
different from those that govern the question whe- 
ther restitution of conjugal rights should be grant- 


a husband brought asuit for the restitution of 
conjugal rights. The wife lived apart some years 
after marriage andthe husband persuaded her~to 
divorce him, but on refusal, married again. Husband 
wrote to the wife that they could not live together in 
future and also charged her of having given away 
household things to others. The wife was receiving 
maintenance by the ofder of the Oourt : - 

Held, that the suit was filed merely to avoid the 
payment of maintenance and the wife had reasonable 
cause for refusing to return to her husband. The 
Court ought notto compel her to live with him 
against her will 

8.8. O. A. against the decree of the As- 
sistant District Gourt, Akyab, in ©. A. 
No. 27 of 1936. ` 

Mr. Sein Tun Aung, for the Appellant. 

Mr. Hla Tun Pru, for the Respondent. 

Judgment.—This was a suit for restitu- 
tion of conjugal rights brought by a 
husband. The parties were spparently 
inarried about five years ago. After they 
had resided together for some years, the 
wife went back tolive at Kanthi. Subse- 
quently the husband tried to persuade her 
to divorce him but she refused. The wife 
then obtained an order for maintenance 
against the husband. She was awarded 
Rs. 12 a month for herself and Rs 3 a 
month for her child. The husband's defence 
in that Oriminal Miscellaneous cass was 
that there had been a divorcee between them 
which was found not proved. 

The learned Township Judge of Myebon 
found that the plaintiff was the husband 
of the defendant and that the plaintiff had 
not ill-treated: the defendant while they 
lived together at Dalet Myauk Ywa snd 
granted the decree. The learned Assistant 
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District Judge found . that, although the 
union was atill subsisting, the wife had 
the right to resist the claim on the ground 
of cruelty and he allowed the appeal and 
set aside the jadgment and decree of the 
Township Oourt. 

In this Court it has been argued that 
all that has been proved to have taken 
place between Maung Saw Pe and his wife 
Ma Dan Sein Pyu is mere pique and differ- 
ences between husband and wife which did 
not amount to cruelty or such conduct as 
to entitle a wife to separate maintenance 
and that, as the marriage tie still subsists, 
the right of consortium cannot be denied 
to appellant under his personal law. 

Mr. Hla Tun Pru referred to J, P. Dragon 
v. Emelie Mi Taik Dragon, 13 Or. LJ 55 (1). 
This case, however, has not much bearing on 
the present case because it was one in which 
the maintenance was being claimed. The 
considerations which determine whether 
maintenance should be awarded to a wife 
or not are different from those that govern 
the question whether restitution of conjugal 
rights should be granted. 

It is clear that the husband, after his 
wife had gone back to live at Kantha, 
tried to persuade her to divorce him sọ 
that he could marry a second time. In 
fact it is proved that he did marry a 
second time. After she had gone, he wrote 
her alctter in which he explained to her 
that “there is no more chance in future for 
you and me to continue to live together.” 
He assigned reasons; as for example, that 
she had given away things from the house, 
some to her parents, and some to her 
sister-in-law. When this letter is taken 
in conjunction with the fact that the wife 
has obtained an order for maintenance 
against him, it is quite obvious that the 
reason that this suit was filed was not 
what it purports to be onthe surface. It 
was not filed because Maung Saw Pe 
wanted the consortium of his wife. Rather 
was it because he wanted to avoid paying 
the maintenance that he had been ordered 
to pay to her. I am of opinion that 
the respondent had reasonable cause for 
refusing to return to her husband and that 
the Court ought not to compel her to 
resume cohabitation with the appellant 
against her will. The appeal is, therefore, 
dismissed with costs: Advocate’s fee two 
gold mohurs. 

s. Appeal dismissed. . 

(1) 13 Or. Ju J 55; 13 Ind. Oal. 891. 


— 


PANOBEKARI ROY V. AMODE LAL BARMAN (OAL.) 


17410 


CALCUTTA HIGH COURT 
Civil Appeal No. 1717 of 1935 
June 4, 1937 
B. K. MUKHERJRA, J. 

(Sree Sree BANKU BEHARY TRAKUR 
AND SHALGRAM SHILA THAKUR py Tagin 
PARICHARAK AND SABBATT) 
PANOCHKARI ROY—- APPELLANT 
VETEUS 
AMODE LAL BARMAN AND OTAEBRS— 
RESPONDENTS 

Hindu Law—RePigtous endowment—Alienation— 
Who can set aside—Famtily endowment—Person not 
member of family, if can sue to set aside alienation 
—De facto shebait—Whether can matntatn suit for 


recovery of debuttar property—-Mere custody of 
idols, whether sufficient to make son de facto 
shebait—Devolution of rights of de facto shebait— 
Whether devolves upon his heirs. 


Any person interested inthe endowment may sue 
to set aside an improper slienation of its property 
by the manager. In cases of private debuttar or 
family endowment, all members of the family, either 
male or femals, who are entitled to participate in 
the worship, can be said to be persons interested, 
bata person who is not a member of the famil 
does not come under that description, however mu 
otherwise he might be interestedin the welfare of 
the idol. None but a member of the family can 
have a legal right to woghip the deity in the case 
of family endowment and no such person can asus 
on behalf of the deity for recovery of property be- 
longing to it unlessthe founder hasexpressly given 
such power. Girish Ghandra v. Upendra Nath (3), 
referred to, Maharaja Jagindra Nath Roy v. Rant 
Hemanta Kumari Debi (1), relied on. 

Powers of a de facto and ds jure Manager are the same 
provided he is in actual possession. In order to make 
a person a de facto shebatt, it is necessary, however, 
that he should be in actual possession of the o 
and the debuttar estate. De facto shebatt oan, there- 
fore, file a suit for recovery of debuttar property, The 
de fasto shebatt is one who exercises all the functions 
of a shebait and is im possession of the debuttur 

roperty though the legal title may be lacking, 

he mere fact that he has been able to acquire the 
custody of the idola is not enough to make him a 
de facto shebatt, even where he worshipped these 
idols along with his own in his native village, 
Girish Ohandra yv. Upendra Nath (3), referred to. 
aaa Prasad Singh v. Karia Bharti (5), explain- 
ed. 

There cannot ba any devolution of the right of a 
de facto shebavt upon his heir unless he succeeds in 
proving independently that he was a de facto shebart 

imse 


Messrs. Bankim Chandra Mukherjee -and 
Sanat Kumar Chatterjee, for the Appellant. 

Mr.: Apurbadhan Mukherjee, for the Res- 
pondents. 


Judgment.—This appeal is on behalf 
of ihe plaintif -and arises out of a suit 
commenced by him as paricharak and 
shebait of certain deities for declaration 
of title to the property in suit and for a 
permanent injunction restraining the d®fen- 
dants from interfering with the possession 
of the deities. The original plaintiff whos, 


an 
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nams was Bhaktaram Roy having died after 
the institution of the suit, his nephews 
Panchkari Roy was substituted in his place 
and isthe appellant before me. 

The facts which are for the most part 
undisputed may be briefly stated as fol- 
lows: One Ramdas Mobunt who was 
admittedly the owner of the property in 
suit died in February 1915, leaving behind 
him a will by which he dedicated this 
property to certain idoleenamed Bankube- 
hari Jew, Salgram Sila and others. His 
youngest daughter Arunbala was made the 
shebait and the direction was that Golap 
Sundari, his widow, would manage the 
property so long as Arunbala remained an 
infant.. There was no provision in the will 
a8 to who would succeed Arunbala as she- 
bait and the only provision was that in 
case there was misappropriation of the 
idol's property, five gentlemen would” be 
entitled to remove the shebait and take 
steps for the protection of the debuttar 
F In July 1426, Golap Sundari, who 
ig found to have become unchaste even 
during the lifetime? of Ramdas, took out 
probate of the will on behalf of her infant 
daughter Arunbala, and in November 1916, 
she herself sold the property in suit to one 
Satish, who is defendant No. 4 in this suit, 
treating it as secular property and one 
which had devolved upon her by inheri- 
fance. In March 1928, Arunbala who had 
in the meantime attained majority sold 
this property to defendant No 1 on tke 
footing that it was secular propeity which 
she had got under her father's will. There 
was & litigation then between these pur- 
chasers, which ultimately ended in this 
Oourt which held on July 7, 1933, that 
- defendant No. lhad the preferential title 
and was entitled to get the property in 
prefercnee to defendant No. 4. 
_ovorly after that, the present suit was 
Institut. d by the plaintiff Bhaktaram and 
his caso wasthat the property in suit 
was a debuttar property of the deities to 
woom 1b was validly dedicated by Ramdas 
and that he was the shebait of the idole 
as being the spiritual preceptor of Ramdas. 
He fuither alleged that Golap Sundari had 
made overtohim the idols after the death 
' of Ramdasand he removed these idols to 
his own place and was worshipping them 
there since thea. The property according 
to the plaintiff was in possession of Satish, 
défendant No.4 as atenant of the debut- 
tar estate, and as the decree obtained by 
. defendant No.1 against defendant No. 4 
had thrown a cloud on the title of the 
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deities the present suit was instituted. 
Defendant No 4 did not contest the suit 
which was contested by the other three 
defendants who contended inter alta that 
the property was not debutiar, that the 
suit was a mala fide one being instituted 
at the instance of defendant No. 4 who 
being defeated in his suit against defen- 
dant No. 1 hadnow set up the plaintiff; and 
that the plaintiff was not the spiritual guide 
of Ramdas nor was he a shebatt or wor- 
shipper of the deities, if any such existed. 
As I have said before, Bhaktaram Roy 
died pending the hearing of the suit, and 
Panchkari, his nephew and alleged heir, 
wad substituted in his place. Lhe trial 
Oourt dismissed the plaintiff's suit. It held 
inter alia that the property was debuttar, 
but the plaintiff Bhaktaram wag neither 
the spirilual guide of Ramdas nor was he 
a shebait or even a worshipper of the dei- 
ties and had no right to institute the suit. 
It further held that Panchkari was not the 
heir of Bhaktaram and the suit was not 


-maintainable at his instance. The lower 


Appellate Court affirmed the decision -of 
the trial Court thongh it did not accept 
all its findings. It held that the property 
was debuttar and that the idols were 
actually in possession of Bhaktaram who 
removed them to his house at* Galigram 
and worshipped them. It held, however, 
that both Bhaktaram and Panchkari were 
pujaris and not shebaits, either de jure or 
de facto, and consequently had no right 
to sue. It is against this decision that 
this second appeal has been preferred, 
and the whole controversy centres rourd 
the point as to whether Bhaktaram or 
Panchkeri has any right to represent the 
deities and institute a suit on their behalf, 
Mr. Bankim Ohandra Mukherjee who 
appears for the appellant does not press the 
point that Bhaktaram was a spiritual guide 
of Ramdas, and as such, was entitled to 
be a shebait of the déities under the 
will of Ramdas. His contention is that 
both Bhaktaram and Panchkari were wor- 
shippers of the deities and they wera 
persons interested in the endowment which 
ent'tled them to institute the suit on behalf 
of the deities as against trespassers. At 
any rate they were de facto shebaits and 
could maintain this suit for establishment 
of the title of the deities to the property 
in suit. Now, as Sir Arthur Wilson said 
in Maharaja Jagindra Nath Roy v. Rani 
Hemanta Kumart Debt (1): 
81 I A 208; 330129; 8 Sar, 698; 6 Bom. L Re 


| 
105: 1 A Ld 585; SO W N 809 (P O). 
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“The right to possession and management of the 
dedicated properties belongs to the shebait and 
this carries with it the right to bring whatever 
suits are necessary for the protection of the pro- 
perty; every such right of suit is vested in the 
ghebait and notthe idol.” 

‘When the shebait himself is negligent 
ot alienates debuftar property in breach of 
srust, not only a prospective shebait under 
the terms of the grant but any member 
-£ the family in case of a family endow- 
ment may maintain the suit on behalf of 
ube deities to recover that property from a 
treapasser: vide Girish Chandra v. Upendra 
Nath (2). Dr. Gour in his Hindu Code 
lays down the law as follows: ` 

“Any person interested in the endowment may 
sue to set aside an improper alienation of its pro- 

rty by the manager: See Gour’s Hindu Oode, 
Fan. 3, p. 1205." 

‘The question, therefore, is as to whether 
Bhaktaram and Panchkari could be said 
to .be persons interested in the debuttar, 
In my opinion in cases of private debuttar 
or family endowment, all members of the 
family, either male or female, who are 
entitled to participate in the worship, can 
be said to be persons interested, but a 
person whois not a member of the family 
does not come under that description 
however much otherwise he might be in- 
terested in the welfare of the idol. The 
case in Pramatha Nath v. Pradhymna 
Kumar (3) upon which reliance has been 
placed by Mr. Bankim Ohandra Mukherjee, 
really strengthens this view. It is not 
-becauss the female members actually wor- 
shipped the deity thatthe Judicial Oom- 
“mittee recognized their right to be con- 
sulted in the matter of location of the 
deity butit was because as members of 
the family. they hada right to participate 
in the worship, though, being females they 
were excluded from the managership of 
‘the idols. None but a member of the 
family can have a legalright to worship 
the deity in the case of family endowment 
and no such person can sue on behalf of 
the deity for recovery of property belong- 
“ing to it unless the founder has expressly 
- given such power. In the present case 
the testator did not give any such 
. authority to Bhaktaram or his heirs 
even if we assume tbat Bhaktaram 
was his spiritual guide; and as they 
could not be said to be members of the 

» 35 O WN 768; 135 Ind. Oas, 278; AIR 1931 

aa 176; 54 O L J 544; Ind Rul. (1932) Cal. 81. 

($) 521 A 245: 87Ind Oas. 305; A I R 1985 P O 


“189. 58 O 809: 23A L J537: 49M LJ 30,995) M 
WN 481 410LJ 551; 20 W N 557;87Bom L R 


1064; 22 L W 4923:30 CW N25; 3 Pat. LR 315 
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family in any sense of the word, in my 
opinion, they could not be said to be persons 
interested in the endowment. This cone 
tention, therefore of Mr Bankim Cnandra 
Mukherjee, cannot be sustained. : 

The next question is whether they can 
be said to be de facto shebaits. The 
Judicial Committee, in Ram Charan Das 
v. Nourangt Lal (4) and again in Mahadeo 
Prasad Singh v. Kuria Bharti (5) laid 
down that a pergon in actual possession cf 
the Math is entitled to maintain a suit to 
recover property appertaining to it not for 
his own benefit but for the benefit of the 
Math, Mr. Apurbadhan Mukherji whe 
appears for the respondent contends that 
the said principle does not apply to pro- 
perty dedicated to an idol. There may be 
and in fact there is difference between a 
Math and an idol, but I do not seeany 
reagpn why a de facto shebatt cannot be 
allowed to sue in case of family endow- 
ment or private debuttar. The power 
ofa de facto shebait to act on behalf of 
the idols has been recognized in ¢many 
cases of which the anase Girish Chandra 
v. Upendra Nath (2) referred to above, 
may be cited as an instance, and in that 
case the learned Judges, besides citing 
earlier authorities, referred to a certain 
paragraph in Gour’s Hindu Code which 
laid down that powers of a de facto and 
de jure Manager are the same, provided 
he is in actual possession.” In order to 
make a person a de facto shebait, it is 
necessary, however, that he should be in 
actual possession of the office and the 
debuttar estate. In Mahadeo Prasad Singh 
v. Karia Bharti (5), Karia had been manag- 
ing the affairs ofthe institution since 1904 
and was treated as mohunt by all the 
persons interested. His name appeared in 
the revenue records and he wasin posses- 
sion of all the endowed property. Under 
these circumstances the Judicial Committee 
held that he was entitled to institute a 
suit even though he was held not to have 
a legal title in him. The de facto shebatt 
would, in my opinion, be one who exercises 
all the functions of a shebatt and is in pos- 
session of the debuttar property though 

(4) 60IA 124; 142 Ind. Oss. 214; A IR 1933 PO 
75, 12 Pat 251; Ind. Rul. (1938) PO 58; 14PL T 
185; 37 L W 512; 64M LJ 505; (1933) M WN 273; 
10 O WN 455: 87 OW N 541; (1933) A L J 327; 57 
OL J 329: 35Bom. L R5830; 17 RD 754(P 0) 

(9) 62 I A 47;153 Ind Cas. 1100; AI R 1935 PU 
44: 57 A 159;7 RP O 135: (1935) O W N 247; (1935) 
MW WN 163; 41L W 291; 39 G W N 433; hu 
J 499; 61 OL J 122: 37 Bom; L R $33; (1933) ALJ 


678; 37 P L R 311; 1935 OL R 137; 1935 A I R 191; 
1BR 319 (PO). 
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the legal title may be lacking. The mere 
fact that he has been able to acquire the 
custody of the idols is not enough to make 
him a de facto shebait, In this case 
Bhaktaram alleged that the idols were 
delivered over to him by Golap Sundari, 
tne widow of Ramdas, Golsp Sundari had 
herself no shebait right. 
guardian of her minor daughter and she 
- herself ignored the debutar character of 
the property and the will altogether and 
sold this very property te defendant No. 4 
aù secular property which she obtained by 
succession from her husband. If under 
such circumstances she had made a gift 
of the idols to Bhaktaram, it cannot be 
said that Bhaktaram became a de facto 
shebait, and even if he worehipped these 
idols along with his own in his native 
Village, he cannot be endowed with ethe 
Capacity of a shebait. As the trial Court 
pointed out, the name of Bhaktaram does 
not ere in any document or in rent 
receipt nor even in the municipal register, 
and the name of S&tish appears in this 
connection all through. i 

I am unable to hold that under the cir- 
cumstances Bhaktaram could be regarded 
as a de facto shebatt entitling him to 
institute a suit for recovery of possession 
of certain property on behalf of the deity, 
Panchkari, who is Bhaktaram’s nephew, 
purports to come in as heir of Bhaktaram. 
The Oourts below heve found that he is 
not the heir but even thai is immaterial, 
for there could not be any devolution of 
the right of a de facto shebait upon his 
heir unless he succeeds in proving inde- 
pendently that ke was a de facto shebatt 
himself. As I have ssid above, except 
the fact of his getting possession of the 
idols from his deceased uncle, there’ is 
nothing proved which endowed him with 
the rights of a shebait. Under the cir“ 
cumstances I hold that the Court of 
Appeal below was perfectly right in the 
view that it took, and the appeal must 
stand dismissed with costs one gold mvhur. 
Leave to appeal under s. 15, Letters 
Patent, is asked for and israfused. 


D, App al dismissed. 
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MADRAS HIGH COURT ` 
Civil Revision Petition No. 237 . 
of 1936 
April 5, 1937 
BrasLpy, O. J. ; h 
RAMATH KAPPALLI KELU KARUP 
— PBTITIONÉR . 

VETEUS 
EAOHARAMBATH MADATHIL 
SUBRAMANIA AYYAR AND anotage 
—OPPOSITS PARTY 

Revision High Court, powers of —Wrongly trying 
original sutt on Small Cause Side or acting converse- 
ly—But decree correct—Interference in revision, 
propriety of. 

The High Oourt isnot bound to interfere in revi- 
sion, where the District Munsif has wrongly 
tried an original suit on the Small Cause Side 
or. conversely has tried a Small Oause suit on 
oe eee Side if the decree of the trial Court is 
co b 


O. R. P. from a decree of the District 
Munsif, Badagara, dated October 31, 1935. 
Mr. K. K. Sridharan, for the Petition- 


r. = 
Mr. C. K. Viswanatha Iyer, for the Op- 
posite Party. 
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Order.—The point’ that is constantly 
being agitated in the High Oourt is again 
before me, 3. e., the question whether the: 
High Oonurt is bound to interfere in’ revi- 
sion when the trial Court had no jurisdic- 
tion to try the suit,t.e, whérethe Digt- 
rict Munsif bas wrongly tried’ an original 
Buit on the Small- Cause Side or conver- 
sely has tried a Small Oanse Suit on the 
Original Side. This point as to jurisdic- 
tion is constantly taken for the first time 
in the High Oourt and I am satisfied 
from the cases which have been put before 
me that the majority opinion in this High 
Court is that the High Oourt is not bound 
io allow the point under such circumstances: 
to be taken or if it is- allowed to be taken, 
the High Oourtis not bound to interfere 
in revision if it-ig satisfied that the lower 
Oourt’s -decree was correct. Thys latter 
point put in the following way, ‘I think, 
seems in justice and reason to be capable 
of only one answer. If the District Munsif 
sitting on the wrong side of his Oourt, 
passes a decree which is correct in the 
opinion of the High Court, to whom a civil 
revision petition is presented, must - the: 
High Court set that decreeaside merely 
because he has passed it on the wrong side 
of the Court thougu the High Ooprt would’ 
have upheld it had it been passéd on the 
right sideof the Oourt? The answer to 
this question seems to me to be clearly in 
the negative, namely that the High Oourt is 
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hot bound under such circumstances to 
interfere in revision. In the present cage, 
the point was taken in the lower Oourt 
and even if the District Munsifin holding 
that the suit was one of a Small Cause 
nature may have been wrong, a point upon 
which I express no opinion, I see no 
reason for holding that the decree passed 
was incorrect or unjust. Under these cir- 
cumstances this civil revision petition 
must be dismissed with costs. 
A.-D. Petition dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1943 of 1935 
-December 1, 1936 
Jal LAL, J. 
JIWAN DAS—Darrsnvant—ApPBLLANT 
DETSUS 

HIRA DAS—PLAINTIPR—RESFONDENT 
Custom (Punjab) —Religious endowment—Succession 
— Thakardwara of Bairagis — Mahant nominating 
successor—-Oonjirmation by Bhek and Sewake—Neces- 


Oy Pe case of Thakardwara of Batragis ths a 
intment ofa successor ultimately rests with the 
hek and the Sewak, and strong evidence is requir- 

ed to establish a custom which is contrary to the 

lly recognized custom of this character. This 
is go even where the Mahant nominates hie succes- 

BOT, 

S. 0, A. from a decree of the District 

Judge, Hoshiarpur, dated July 26, 1935. 
Mr. Achhru Ram, for the Appellant. 
Messrs. Mehr Chand Mahajan and Yash- 

pal Gandhi, for the Respondent. _ 
Judgment.—The dispute in this case 

relates to the Thakardwara of Bairagis 
in village Sahri in the Hoshiarpur district. 

The previous Mahant Bansi Das having 

died, a dispute arose between Hira Das, 

respondent and Jiwan Das, appellant, as 
to the right to succeed him. The latter 
claimed by virtue of nomination by the 
deceased Mahant; the former by appoint- 
ment by the Bhek. The learned District 

Judge has held that the respondent was 

duly elected by the Bhek aiter the death 

of Mahant Bansi Das; he has also held 
that the appellant had been appointed by 

Bansi Das as his successor during his 

lifetime, but he has decreed the suit on 

the ground that even the appointment of 

a successor by a Mahant of this shrine 

must be followed by confirmation by the 

Bhek. In other words the ultimate appoint- 

ment isin the hands of the Bhek though 

a Mahant can nominate his successor and, 

as a rule of practice, the Bhek respects his 

nomination and repudiates it only if there 

are- good reasons for doing 80. 
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The shrine in question belongs to ‘Ram 
Kabir” sect of the Bairagis, and the only 
question that has been agitated on this 
appeal and which could be agitated, in 
view of the certificate granted by the 
District Judge under s 41, Punjab Courts 
Act, is, whether, according to the custom 
applicable to the shrine in question, it is 
open to the Mahant to nominate his suc- 
cessor, and if so, such nomination completes 
the title of the nominee without confirma- 
tion by the Bhek and the Sewaks. The 
learned District Judge has held that elec- 
tion and confirmation by the Bhek and 
the Sewaks is essential in order to estab- 
lish title to the gaddi. The evidence led 
for the plaintiff on the question of custom 
involved is overwhelmingly strong. There 
is only one witness Prahlad Das, produced 
by fhe plaintiff who has not fully support- 
ed his case; otherwise the statements of 
Mahant Lachhman Das (P. W. No. 7), 
Mahant Raghbir Das of Hajipur (P. W. 
No. 9), Mahant Raghbir Das of Rant Tut- 
wali (P. W. No. 12),Janki Das (P. W. 
No 12-A) Thakar Das (P. W. No. 13), Prem 
Das :P. W. No. 14) and Nandu Lal (P. W. 
No. 15), are defintte that confirmation by 
the Bhek and the Sewaks is essential. 
These witnesses have stated, and this state- 
ment has been relied upon by the appel- 
lant’s Oounsel, that a successor nominated 
by the Mahant can be removed only for 
immorality or some other good cause, 
These statemenis, however, do not militate 
againt their effectof this testimony that 
election and confirmation of a nominstion 
by the Bhek and the Sewaks is essential. 

Against this evidence, statements have. 
been made by six witnesses on behalf of 
the defendant, They are (D. W. No. 3), 
Kishore Das (D. W. No. 4), Sadhu Das 
(D. W. No. 5), Raghbir Das ID. W. No. 6), 
Balbhadar Das (D. W. No. 7), Bhagat Ram 
and (D. W. No. 20). Lala Ajudhia Prasad, 
an Advocate of Hoshiarpur, whois a Sewak 
of the Thakardwara. The evidence of these 
witnesses is that a nomination once made 
by the Mahant confers a title on the 
nominee to succeed to the Mahant and 
such nominee cannot be rem ved frem 
office by the Bhek afterwards. These 
statements, in my opinion, are opposed to 
the essential character of the status of a 
Mahant in relaticn to the ehrine. The 
well-recognized custom among all ethe 
shrines of this nature is that the appoint- 
ment ultimately rests with the Bhek and 
the Sewaks, and strong evidence is requird 
to establish- a custom which is contrary 
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to the genétally recognized custom of this 
character. In myopinion the learned Dis- 
trict Judge has reached the correct con- 
clusion on the question of the custom and 
agreeing with his conclusion, I dismiss the 
appeal, but make no order as to the costs 
of this appeal. ; 
N. Appeal dismissed. 





MADRAS HIGH COURT 
Criminal Appeal No. 316 of 1937 
November 11, 1937 
HOoRWILL, J. 

PUBLIO PROSECUTOR-—APPELLANT 

versus 
OapraIn R. RAJVAQGOPALAN—Acovsep 


RASPONDENT 

Motor Vehicles Act (VITI of 1914), 8. 16—Mdiraa 
Motor Vehicles Rules, r. 30 (a)—Owner of private 
vehicle carrying goods on one occasion for reward 
without ‘G’ permit— Offence under r. 30 (1), if com- 
mitied, 9 | 

It may be true that r. 30 (a), Madras Motor Vehi- 
cles Rules, was primarfly intended to apply to 
motor vehicles which are used for the express pur- 
pose of letting for hire; bat even if a motor vehi- 
cle is used only once for su purpose, then on 
that one occasion itis nonetheless let for hire be- 
cause the owner doesnot ordinarily use his lorry 
for purposes of reward. If, therefore, a person under- 
takes to convey goods for reward in his 
private vehicle even on a single occasion without 
‘Œ permit, he has let that vehicle for hire and so 
commits an offence under r. 30(1), Madras Motor 
Vehicles Rules. 


Or. A. from an order of the Sub-Divisional 


Magistrate, Coimbatore, in Criminal Appeal. 


No. 28 of 1937. 

Messrs. N..R..Govindachart and S. Ran- 
gachart, for the Respondent. 

Judgment.—The accused entered into a 
contract with the District Forest Officer of 
the Nilgiris to convey quantities of sandal- 
wood from the Seigur Range in the Nilgiris 
District to Satyamangalam in the Ooim- 
batore District. For the purpose of ful- 
filling his contract, he used his registered 
private lor1y andon one of his trips to 
Ooimbatore, the lorry was stopped within 
that district by the Sub-Inspector of Police, 
Annur, and when the driver was asked for 
the “Q” permit, it was found that he had 
none; and he and the owner were, therefore, 
charged by the Ccimbatcre Police under 
s. 16, Motor Vehicles Act. The owner was 
convicted by the Sub-Magistrate of 
Mettpalayam. In appeal the Sub Divisional 
Magistrate cf Coimbatore held that the car 
was actually Jet for hire within the 
Nilgiris District and that tketofore the 
Qourts of Coimbatcre District had no juris- 
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diction to try theoffence, the Sub-Divisional 
Magistrate holding that under r. 30 (a), the 
motor vehicle ia prohibited from being let 
for hire without a “G” permit, and as the 
accused's lorry was let for hire in the 
Nilgiris, he could not be tried at Coimbatore. 
He, therefore, allowed the ‘appeal and 
acquitted the accused. 

The Crown have appealed against this 
acquittal. The order of acquittal is sought 
to be sustained in this Oourt not on 
the ground of jurisdiction, but on the 
ground that the Legislature did not in- 
tend to campel the owner of a private 
vehicle, who ordinarily use his vehicle for 
his own purposes, totake out a license 
merely because on one occasion he conveyed 
goods for hire in his private lorry. It may 
be true that çr. 30 (a) was primaril 
intended to apply to motor vehicles whi 
are used forthe express purpose of letting 
for hire; but -ven if a motor vehicle is’ 
used only once for such a purpose, then, 
on: that ons occasion it is nonetheless 
let for hire because the owner does not 
ordinarily use his lorry for purposes of 
reward. A number of cases have come 
before this Oourt in which the owners of 
private cars who acquired their cars for their 
own professional purposes have been. con- 
victed because they have received a reward 
from persons carried in their cars. It has 
been held that by so doing the owner was 
guilty of letting the car for hire. Similarly, 
if a person undertakes to convey goods for 
eward in bis private- vehicle, he has let 


that vehicle for hire and so commits an 


offence under r. 30 (1), Motor ‘Vehicle 
Rules. The conviction of the Sub-Magis- 
trate of Mettupalayam was, therefore, right 
and the order of the Sub-Divisional 
Magistrate, Coimbatore, allowing the appeal 
and acquitting the accused was wrong. 
The Government appea! will, therefore, be 
allowed. 

It is urged that this is a technical 
offence, in that the accused did not wilfully 
infringe ary rule and probably honestly 
believed that he was under-no obligation 
to take out a “G" permit; and that he 
should, therefore, be ined only some nominal 
sum.; It seems probable, however, that the 
amount of fine that has been levied from 
him is appreciably less than the’ amount 
he would have been compelled to pay for 
taking out a“Q”" permit for the period for 
which he was conveying sandalwood from 
the Seigur Range to Satyamangalam. In 
restoring the order of the Sub Magistrate, 
the fine inflicted bythe Sub-Magistrate, 


at 4 


128 
will be re-imposed, not so much as 4 
punishment for innocently infringing 4 


technical rule, but as a sum to be paid to 


“orema towards the loss of license 
een. 


N.S. Appeal allowed. 
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2 PRIVY COUNCIL 
. Appeal from the Patna High Court 
February 17, 1938 
LORD ROMER, SIR Sgap LaL AND 
Sie Groras RANKIN. 
KARUNAKAR TIKAIT SAMANTA 
‘AND OTHERS—APPELLSNTS 


l versus | 
PURNA CHANDRA BIDYADHAR 
MAHAPATRA AND oTHEBS—RESPONDENTS. 
Adverse possession—Eldest brother filing suit for 
possession of entire estate on ground of alleged rule 


` of primogeniture — Compromise — Younger brother 


givensome portion as maintenance and separate 
enj tfrom generation to generation—Younger 
r and descendants enjoying for 50 years and 
not claiming any share—Held elder brother in adverse 
possession. 
`P appas to the Collector in 1879 for the registra- 
tion of his name as the sole proprietor of an estate 
on the ground that the succession to the estate was 
governed by the ı1ule of primogeniture, and that he 
being the elder son of his deceased father, was entitled 
to succeed to it to the exclusion of his younger bro- 
ther N. N was a minorat that time, and hia mother, 
acting as his guardian, challenged P'sright. The 
dispute between the brothers was settled by the in- 
tervention of certain persons. N got only a small 
rtion of the whole estate, while theelder brother,’ 
D ac recognised to be the owner of the remaining 
estate which was, at that time, in his possession. The 
termsofthe settlement were set out in a petition 
submitted by the elder brother on September 22, 1879, 
to the Collector of the district, in which he stated 
that. he had given the property specified therein for 
the maintenance of his -brother “who will enjoy and 
hold the said mousa and lands from generation to 
generation” and that the latter's} mother and 
guardian Had given her consent to the applicant's 
name being entered in the revenue register as the 
sole owner of the rest of the estate This settlement 
of the dispute remained in force for nearly 50 years 
without any demur by the younger brother, when 
N's descendants, commenced an action to recover one 
moiety of the whole estate on the allegation that the 
estate being paitible in title belonged to the two 
brothers P and N in egaal shares, and thatthe 
plaintiffs were entitled to one-half of the estate: 

Held, that P and his descendants had been in ex- 
clusive possession of the remaining estate for nearly 50 
years, andthat they never recognised the right of the 
plaintifis to any share in that estate The defen- 
dants’ possession had been adverse to the plaintiffs 
for more than the period of 13 years prescribed by 
the law of limitation, and had ripened into owner- 
ship. T separate possession of the properties 
allotted to each brother in 1879 was not merely an 
arrangement forthe mode of enjoyment of the profits 
‘of the estate without affecting their title toit. The 
evidence adduced by the parties, documentary as 
well as oral, left no doubt that the settlement of 1879 
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was intended to be a permanent division of the 
estate, and that each party had been in exclusive 
possession of the properties assigned to him at that 
N The claim now made by the plaintiffs must 
a 


Mr. J. M. Pringe, for the Appellants. 

Messrs. J. P. Eddy, K. C. and W. 
Wallach, for the Respondents. 

Sir Shadi Lal.—The dispute in this 
appeal relates to an estate called Killah 
Kalkala, whicheis sifuated in the Cuttack 
district of the Province of Orissa. The 
estate was not originally recognised as a 
separate revenue-paying unit, but was 
included for the purpose of the payment 
of land revenuein a larger estate called 
Killah Durpam. It was in 1805 that one 
Ram Ohandra, who was the owner of Killah 
Kalkala at that time, was authorised to- 
pay the revenue assessed on it direct to the 
collectorate. 

Ram Chandra died in 1844, and the 
present claimants of the estate are the 
descendants of his grandson Pitamber on 
the one side, who are in possession’ of the 
estate, and the desc@hdants of Pitamber's 
younger brother Niladri on the other side. 
The latter lay claim to a moiety of the 
estate. The trial Judge allowed their 
claim, but his judgment has been reversed 
by the High Court of Judicature at Patna. 

It appears that Pitamber, after the 
death of his father Sripati, applied to the 
Collector in 1879 for the registration of 
his name asthe sole proprietor of Killah 
Kalkala on the ground that the succession 
to the estate was governed by the’ rule of 
primogeniture, and that. he, being the 
elder son of Sripati was entitled to succeed 
to it tothe exclusion of his younger brother 
Niladri. Niladari was a minor at that time, 
and his mother, acting as his guardian, 
challenged Pitamber'’s right to inherit the 
whole cf the estate and urged that her son 
was entitled toa moiety of it, ‘The dis- 
pute between the brothers was ultimately 
settled by the intervention of certain per- 
sons. who acted either as arbitrators cr 
mediators. The result, however, was that 
Niladri got only a small portion of the 
whole estate, namely, a vi'lage called 
Baunsmuli, a house and certain other 
lands; while the elder brother Pitamber; 
was recognised to be the owner of the 
remaining estate which was, at that time, 
in his possession. The terms of the settle- 
ment were set out in a petition subnstted 
by the elder brother on September 22, 1879, 
to the QOollector of the d.strict,” in which 
he stated that he had given to his younger 
brother the village Baunsmuli and certain 
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other properties by way of maintenance, 
and that the latter's mother and guardian 
had given her consent to the applicant's 
name being entered in the revenue register 
as the sole owner of the rest of the estate. 
_ This settlement of the dispute remained 
in force for nearly 50 years without any 
demur by the younger brother ; and it was 
not until January, 1928, that Niladri’s 
descendants, who are the appellants before 
their Lordships, commenced® the present 
action to recover one moiety of the whole 
es'st3 on the allegation that the estate being 
people in title belonged to the two 
rothers Pitamber and Niladri in equal 
shares, and that the plaintiffs were entitled 
to one-half of the estate. 

Their claim was resisted by Pitamber'’s 

descendants on various grounds including 
the plea of limitation, On issue No. 5 
which was founded on this plea, the High 
Oourt gave their judgment against the 
plaintiffs, holding thatthe defendants had 
een in adverse possession of the estate 
Since 1879, and that thg plaintiffs’ title, if 
any, tothe property claimed by them had 
been extinguished by lapse of time. Their 
Lordships after examining the arguments 
advanced on behalf of the parties have no 
hesitation in concurring in the conclusion 
reached by the High Oourt. It is clear 
that Niladri obtained possession of only 
those Properties which were allotted to 
him in’ 1879, and that neither he nor any 
of his descendants was ever in possession 
of the rest of the estate. There can be no 
doubt that Pitamber and his descendants 
bave been in exclusive possession: of the 
Temaining estate for nearly 50 years, and 
that they never recognised the right of the 
plaintiffs to any share in that estate. The 
defendants’ possession has been adverse to 
the plaintiffs for more than the period of 
12 years prescribed by the law of limitation, 
and has ripened into ownership. 

Their Lordships cannot accede to the 
suggestion that the separate possession of 
the properties allotted to each brother in 
1879 was merely an arrangement for the 
mode of enjoyment of the profits of the 
estato without affecting ther title to it. 
This contention rans counter to all the 
known circumstances of the case. That the 
allotment of the properties made in 1379 
was intended to be a final and permanent 
Settlement of the dispute between the 
brothers is clear from the petition of Sep- 
tember 22, 1579, in whicn Pitamber de- 
clared in unequivocal language that he had 
liven the properiy specitied therein for 
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the maintenance of his brother who will 
“enjoy and hold the said mauza (namely, 
Baunsmuli) aud lands -from generation to 
generation.” This was, as stated above, 
done with the consent of Niladri’s ‘mother 
who agreed on his behalf that the rest of 
the estate should be recorded as the prop- 
erty of the elder brother. The fact that 
each brother regarded himself .as the ex- 
clusive owner of the -property allotted to 
him was emphasised in an award made by 
the arbitrators in December, 1899, when 
there was a dispute between Niladri, wh» 
was in possession of the village Baunsmuli, 
and Pitamber’s son Raghunath, who had 
‘inherited the estate from his father,-as-to 
whether certain lands were included in 
Baunsmuli or not. It is to be observed 
that the award deseribes Raghunath as the 
Raja in possession of the estate, and Niladri 
as holding the village in question in’lien- 
of maintenance. This description wag in 
accordance with the rights conferred upon 
them by the settlement of 1879, and.-it ‘is 
clear that it does not lend any support to 
the argument that the settlement wag 
merely a temporary arrangement -which was 
to hold good until there was a partition -of 
the wiole estate. os i 
‘It is significant that not only Niladri, 
after attaining majority, accepted the 
settlement and acted upon-it, “but also-his 
gon “Karunakar recognised Pitamber:s right 
to succeed to the estate. In 1922, Karunakar 
stated- as a witness. in another- cage, -that 
“in Killah Kalkala -if-the Raja diés, his 
eldest son gots the estate’and the younger 
son gets maintenance allowance. My father, 
as the younger brother, got maintenance.” . 
“The evidence adduced -by the- parties 
documentary as‘ well as oral, leaves no 
doubt that. the settlement of 1879 was 
intended to-be a permanent division of the 
estate, and that each party has been in 
exclusive, possession of the properties asi 
signed to him at that time. The claim nor 
made -by .the.-plaintifis. must. fail on the 
preliminary - ground that itis barred by the 
law of limitation. Sts es 
The appeal, therefore, fails, and must be 
diamissed with costs. to the first respon- 
dent, who alone has appeared. Their Lord- 
ships’ will humbly ‘advise His Majesty 
accordingly.. are | 
D. Appeal dismissed. 
Solicitors for the Appellants :---Messre, 
W. W. Box & Co. 
Solicitors for the Respondents :—Mesars, 


Nehra & Co. 
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PATNA HIGH COURT 
Appeal from Original Decree No. 105 of 


1934 
December 14, 1937 
WORT AND MANOHAR Lat, Jd. 
MANGOBINDA SADHU AND OTEBB8— 
DEFENDANTS—APPRLLANTS 


VETSUL 
Kumar BRAHMA NIRANJAN 
CHAKRAVARTY— PLAINTIFF AND 
MURLIDHARI MARWARI AND ANOTBBR— 
DureNDANTS— RESPONDENTS 

Lease—Liability of lessee— Lease of land—No lease 
of underground minerals—Lessee working coal—Suit 
by lessor for declaration and injunctton— Lessee 
Siebel sub-lease pending suit for uorking coal— 

b-lease tn nature of speculation — Declaration and-, 
injunction granted—Subsequent sutt against both 
lessee and sub-lessee for price of coal wrongfully 
taken— Lessee and sub-lessee held joint tort-feasors 
and jointly liable—Bona fide belief of right to work 
mine, held went only to determine damages. 

A lease of certain land was grantedto 8. The 
lease did not contain any covenant relating to the 
mining of the underground minerals. The lessor filed 
a suit for declaration of their rightsto the minerals 
and a permanent injunction restraining 8 from work- 
ing the coal, which it appeared they had been doimg. 
Whilst this action was pending & granted mining 
rights to M. The sub-lease was of a speculative 
nature, Magreeing to bear all expenses of the case 
and the wrongful extraction of the coal was bound to 
continue. The declarationand the injunction asked 
for were ted. A suit was brought subsequently 
against S and M for an account to ascertain the 
amount ofcoal cut and wrongfully taken away from 
the Mousa. Thecontention of Swas that he was 
not liable at all forthe coal extracted by M simply 
because a sub-lease was executed by him : 

_ Held, that the sub-lease which enabled M defendants 
to extract coal was granted by 8 during the pendency 
of the suit in which the right of immovable property 
was directly in question and therefore there was a 
prohibition against any transfer by any parties to the 
suit so as to affect the rights of the lessor. On the 
constiuction of the sub-lease and the kabultyat, it 
was clear that the sub-lessees wereaware of the risk 
in entering into this transaction and S and M entered 
into this transaction more in the nature of a specula- 
tion than as & bona fide sub-lease. Upon the facts, 
therefore, § was joint tort feasor with M in view of 
the circumstances stated above and that it was no 
excuse for him to say that hehad not extracted coal 
inthe relevant period. Thecase was exactly the 
sameas if M and 4 jointly started to plunder the 
lessor of his coal and each plunderer helped himself 
to different portions of the plunder in unequal 

rtions. Aseem Khanv. Ameerun (3), referred to, 

gh v. Ashutosh a), explained and distinguish- 
ed. [p. 133, cols. 1 & 2] 

Heid, also (Obiter: Per Wort, J.), that the question 
of the existence ofa bona fide belief of his right to 
extract the coal only went to the measure of damages, 
If there were no bona fide belief, S would be liable 
` to the gross value of the coal; if otherwise, then 

the lessor would beentitled only to the net value of 
the coal. [p. 13], cols. 1 & 2.) 


~ Appeal from a decision of the Magistrate, 


Subordinate Judge at Jamtara, dated J 
30, 1934. ii ka 
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Sir Manmatha Nath Mukharji and Mr 
U.N. Banarji, for the Appellants. 


Messrs. S. M. Mullick and J.C. Sinha, for 
the Respondents. 


Wort, J.—The question in this appeal is 
whether defendants Nos. 1 to 7, who for the 
sake of convenience may be called the 
Sadhu defendants and who are the appel- 
lants before us, are liable for the wrongful. 
extraction of eoal by their lessees, defend- 
ants Nos.8 and 9, who may be described 
as the Marwari defendants ; in other words 
whether the Sadhus are liable as joint tort- 
feasors with the Marwaris. 

The facts are these. In the year 1261 
Fusli being 1854, the plaintiffs granted a 
paini lease to the predecessors of the de- 
fendants, of whom the Sadhus are the 
successors, of Mauza Palasthali appertain- 
ing to taluk Kendua Kasta in parganah 
Kundahit Kareya bearing tauzi No. bol of 
the Santal Parganahs. In the year 1915 
the plaintiffs commenced an action against 
the Sadhus une: declaration of their 
rights to the minerals and a per-, 
manent injunction restraining the Sadhus 
from working the coal, which it ap. 
pears they had been doing. This action 
after a varied history was ultimately 
decided by the Subordinate Judge in 1924, 
granting the declaration and the injunction 
prayed for; an appeal to the High Court 
by the defendants failed in 1928. Whilst. 
this action was pending, the Sadhus in the. 
year 1921, granted mining rights to the, 
Marwari-defendants, and in this action, the — 
Sadhus filed a petition to the Court pray- 
ing that the Marwari defendants should , 
be joined. This prayer was refused and 
in 1929 the suit out of which this appeal 
arises wascommenced against the Sadhus. 
and on April 1, 1930, at the instance of the 
plaintiffs, the Marwaris were joined as party. 
defendants. Their claim in this action was , 
for an account to ascertain the amount of 
coal cut and wrongfolly taken away from | 
the Mauza, during the period from August 
6, 1926, till March 31, 1929, the date upon. 
which they ceased working. The Judge 
granted a decree against the defendants for 
asum of Ks.15,030; a decree as against 
the Sadhu defendants for a sum of Re. 4,028 _ 
for the period from August 6, 1926, till, 
March 31, 1927, holding that the Marwari 
defendants were not liable for this amount 
as they were not joined until April’, 1930. 
The Judge held that as regards the balance 
that is to say, Rs. 11,002 all the defendant 
were liable jointly and severally. Interest, 


= 
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was also awarded from the date of the 
decree till realization. 4 

But in this appeal we are not concerned 
with the quantum of damages. The only 
question is whether the Sadhus could be 
held liable for Rs. 4,028 and ‘for the 
‘balance of Rs. 11,002. It is the Sadhus’ 
contention that they did not themselves 
extract the coal (which is a fact) and 
that they are not liable for the acts 
of their sub-lessees, the Marwaris. As 
regards this question, the learned Judge 
in the Court below has held the Sadhus to 
‘be joint tortfeasors with their sub-lessees, 
and, for the purposes of this decision has 
relied upon the terms of the sub-leage bet- 
ween the Sadhus and the Marwaris. The 
sub-lease, as I have said, was granted 
pendente lite; the’ premium paid by the 
Marwaris was Rs. 33,000 and a sum gf 
Rs. 1,500 per annum was reserved as the 
minimum royalty. There were certain 
other benefits under the sub-lease accruing 
to the Saghus, but with those we are not 
concerned. In the lenge, the facts of the 
litigation, which 1 have stated was come 
menced in 1915, was recited, and under 
the lease the Marwaris had agreed to béar 
all the expenses of the case and to con- 
duct an appeal upto the Privy Council, 
the Sadhus being bound to render all 
assistance to the Marwaris in the matter. 
It was-‘agreed that if the litigation failed, 
there should be a‘refund of the premium 
of Ra’33,000. As the learned Judge has 
painted out, by the terms of the lease the 
-Marwaris were bound to work. the coal 
and ths wrongfal extraction of the coal was 
bound to continue. The Badhus, if they 


had called upon the Marwaris to stop work’ 


after the- injunction had been granted, 
would have been liable to return the pre- 
mium and of course would not, in those eir- 


cumstances, receive their minimum royalty; 
on: the other hand, the Marwaris felt con- 


strained to go on in order to recoup them- 
selves as far as possible the premium which 


they had paid for the right of extracting. 


the coal. 


One of the arguments addressed to us ia 


that at the time that this lease was granted 
(4. e. in 1921) the view taken of the law in 
India was that lessees (being the Sadhus 
in’ this case) had a right 
minerals a view which was shown to be 
wrong by a later well-known decision of 
their LErdships of the Judicial Committee 
‘ofthe Privy Oouneil. But this argument 
does not avail the defendants. The qués- 
tion of the existence of a bona fide belief of 
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their right to extract the coal only goes to 
the measure of damages. If there were no 
bona fide belief they would be liable to the 
gross Value of the coal; if otherwise, then 
the plaintiffs would be entitled only to the 
net value of the coal. But as I have already 


stated this question does not arise as the 


matter of damages is not a question arising 
ia this appeal. l 
The main argument in support of tae 
defendants’ contention, is based upon the 
decision of their Lordships of the Judicial 
Committee of the Privy Ovuuncil in Pugh v. 
Ashutosh Sen (1). The passage relied upon 
in the opinion ‘of their Lordships as 
expressed by Lord Warrington was. as 
follows : 
“In their Lordships’ opinion the ‘learned Judges 
in both Courts have misapprehended the question 
they had to try, namely, whether the appellant was 
a joint tortfeasor with Bagchi and Pilcher 4 Oo, Ltd, 
respectively. Neither the fact that he was their 
lessor——assuming, contrary to their Lordships’ view, 
that he was a lessor in the proper sense of the term 
nor that he baga gett the wrong-doers, whatever 
this may mean, would be sufficient by itself to sup- 
port a finding that he was a joint tortfeasor”. 
For the application of the statement just 
read, it will be necessary to observe the 
facts of that case. The suit was against 
the appellant Pugh. The right in dispute 
was coal in an area called Gaurigram 
under the mining lease of April 3, 1914, 
ranted by the Raja. The appellant Pugh. 
Fad purchased certain mining rights which 
had been granted by the Raja to the 
Kohinoor Oo3l Company, Lid. These mine 
ing rights related to an area called Pathar- 
garda, adjoining part of~the western boune: 
dary Of Guurigram.. Included in this pur- 
chase was the benefit, if any, of a sanad of 
September.16,: 1913. This sanad was 
given by the Raja to the Kohinoor Coal’ 
Oompany by which he promised to grant- 
to tha. Kohinoor Goal Company mining 
rights over 20 bighas of land . within’ 
Gaurigram. But there was clause in tho 
sanad saying that “if the mining lease is 
not executed and registered within the said’ 
four months”, the Raja would be competent 
to settle the land with any other person,” 
The condition was not performed by the’ 
Kohinoor Company, and so, at all material 
times, Pugh although having the benefi 
of the sanad in fact acquired no interest” 
in the 20 bighas of coal land in Gaurigram. - 
Tnen on September 3, 1917; the appel- 


(1) 56 I A 93; 114 Ind. Oas. 601; A IR 1929P O 69; : 
SG WN 3232) L W 419: 10 P LEI 60WN. 
151; 490 L J 415;-31 Bom. L R 708; 8 Pat, 516: (1930) . 

116 ` 


132 MANGOBINDA SADHU v. BRAHMA NIRANJAN (PAT) 


lant granted and demised his’ interest to 


‘the defendant in the action named Bagchi. 


Pagen then assigned his interest in 1919 
to Pilcher & Co., Ltd. The conveyance to 
Pugh recited the sanad and said that no 
lease had `ever been granted; but the 


.conveyance included the benefit, if any, 


of the sanad, and Pugh apparently under 
the belief that he had certain -rights worked 


coal in Gaurigram up to January 1917. 


The suit by the plaintiff was begun in 
June 1920. So as regards the claim against 
Pugh ‘himself, it was barred by limitation. 
The Courts sought to make Pugh liable 
by -reason of his grant to Bagchi and 
Bagchi's sanad to Pilcher & Co, Lid. 
Their Lordships of tLe Privy Council, as 
indicated by the passage to which I have 
referred, stated that the grant by Pugh 
to Bagchi was not a lease but an assign- 
ment of the whole of his rights. -There 
was no evidence that Pugh had extracted 
the coal for the period in suit and he 
could be held Hable only by -1eascn of 
his assignment. Their Lordships held in 
the circumstances of the case that even 
if Pugh had been a lessor, he would not 
have been liable, and (as I understand 


the case) for the reason that Pugh had 


made no grant of specific rights in 
Gaurigram but had merely given them a 
grant of such rights as he possessed. ‘The 
facts of that case are entirely different 
from those in the present case. It would 
perhaps be impossible in this case to hold 
that the Sadhu defendants were responsible 
merely because of the relationship of lessees 
and gub-lessees- between them and the 
Marwaris. The Sadhus would not be res- 
ponsible for a trespass in the sub-soil 
committed by their sub-lessees and with 
regard to the sub soil not demised,’ nor 
would they be liable iftheir acts merely 
encouraged the Marwaris. But the facts 
here are entirely different. Here the Sadhus 
entered into a definite contract with regard 
to this specific coal which was in dispute 
in the action of 1915, and if the Marwaris 
are trespassers, so are the Sadhus. It 
would be surprising if it were necessary 
to hold in this case that if the Sadhus 
had extracted the coal themselves, they 
would be liable, yet they would not be 
liable if by this contract with their sub- 
lessecs they agreed that their sub-lessees 
should extract the coal and that they were 
to share in the profits. This is not a 


- question of relationship between the parties, 


mor is it a question of encouragement by 
the Sadhus of the Marwaris, but it is a 
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question of a contract between the parties 
to extract the coal, the subject-matter of 
the former suit and this sujt. There 
seems to be no more to be said about the 
case. Quite clearly in those circumstances 
defendants Nos. 110 7 are joint tortfeasors 
with the Marwaris. No other question 
arises in the appeal. 

For those reasons; in my opinion, the 
appeal fails and must be dismissed with 
costa. 

Manohar Lalli, J.—It has been strenu- 
ously argued on behalf of the appellants, 
defendants Ncs. 1 to 7, that they are not 
liable as joint tortfeasors because they them- 
seives did not extract any coal belongir g to 
the plaintiffs during the period for which the 
deciee has been passed against them. 
The facts necessary to decide this question 
are no longer in dispute. It appears that 
a suit was filed by the present plaintiff 
in 1915 against defendants Nos. 1 to 7 
or their predecessors (members of, the same 
family) who were in possession of certain 
lands by means of a paint grant of the 
year 1261 Fasli which did not contain 
any express authority to extract minerals, 
In that suit the plaintiffs also claimed 
for a declaration of their rights to the 
minerals and further asked for a perma- 
nent injunction restraining the defend- 
ants-appellants from working the coal mine, 
and claimed damages on account of coal 
extracted by the appellants for a certain 
period. While that suit was. pending, the 
defendants Nos. 1 to 7 (who may be termed 
as the Sadhus hereafter) gave a sub-lease 
on October 21, 1921, for a period of 999 
years to defendants Nos. 8 to 9, who will 
be referred to ds the Marwaris hereafter. 
The Sadhu defendants failed to get an 
order from the Oourt for adding the 
Marwaris as party defendantsin May 1922 
and the suit was ultimately decreed against 
the appellants in December 1924. The 
appeal by the appellants failed in July 
1928 and thereafter the plaintiffs took formal 
delivery of possession (whatever that may 
mean) on March 2, 1929. By the present 
action which was raised by the plaintiffs 
on August 15, 1929, they claimed damages 
against the appellants for the period 
August 16, 1926, to March 2, on the basis 
of the actual tonnage of coal removed from 
the plaintiff’s coal field. The Marwaris 
were made defendants on April 1, 1930, and 
June li, 1930. The learned Subordinate 
Judge has decreed the suit against the 
appellants only for the period from 
August 16, 1926, to March 31, 1927, for 9 
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total som of Rs. 4,028 and has passed a 
joint decree for the balance about Rs. 11,178 
besides interest and costs against the 
appellants and the Marwari defendants for 
ee from April 1, 1927, to March 2, 


The critical question, as indicated above, 
in this case is whether the appellants: are 
liable for the coal which was extracted 
by the Marwari defendants on the strength 
of a sub-lease executed by, the appellants 
in favour of the Marwari defendants in 
October 1921. Ib is strongly argued by 
the learned Advocate for the appellants 
that in view of the authoritative decision 
of the Privy Oouncil in Pugh v, Ashutosh 
Sen (1) his clients are not liable at all 
for the coal extracted by the Marwari 
defendants simply because a sub-lease 
was executed by his cliefits in October 
1921 and he submitsthat there is no other 
circumstance established in this case. 


Before considering the applicability of that 


decision it is necessary to find the facts 
which #ppear to have been established in 
the present case. Iteseems clear to my 
mind that the sub-lease which enabled 
the Marwari defendants to extract coal 
was granted by the appellants during 
the pendency of the suit in which the 
right of immovable property was directly 
in question, and therefore, there was a 
prohibition against any transfer by any 
parties to the suit so as to affect the 
rights’ of the plaintiffs: see, s. 52 of 
the Tranefer of Property Act. On the 
construction of the sublease and the 
kabuliyat which is printed at page 3, it 
is also clear to my mind that this was 
not a lease in the ordinary course of 
business. The Marwari sub-lessees were 
aware of the risk in entering into this 
transaction and the appellants and the 
Marwaris entered into this transaction 
more in the nature of speculation 
than as a bona fide sub-lease. The 
appellants obtained immediately a salami 
of Rs. 33,000 for selling the right to ex- 
tract coal from the lands of the plaintiff 
which right was seriously in jeopardy. 
They also reserved to themselves a minimum 
royalty of Rs. 1,500 ayear thus forcing 


the Marwari defendants to work the coal 


mines in order to make up for their 
liability for recurring and continuing 
minimum royalty. The appellants tried 
in Mgy 1922 to add the Marwaris as 
defendants in the suit obviously because 
they wanted to share the liability with 
them. The present case ig not a case of 
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mere granting of lease by one party to 
another but something more was done. 
The appellants granted a sub-lease at a 
time when they had no right to grant 
this sub-lease. They immediately took the 
sum of Rs. 33,000 as salami which they 
had no right to take. ‘They entered into 
speculative transactions with the Marwaris 
securing to themselves a permanent 
minimum royalty of Rs 1,500 a year and 
forcing the Marwaris to work the coal 
mines which belonged to the plaintiff only. 
The question whether the defendants are 
joint tortfeasors is a question which depends 
entirely upon the facts of each.case. Upon 
the facts of this case, I am inclined: to 
hold, that the appellants were joint tort- 
feasors with the Marwari defendants in 
view of -the circumstances stated above 
and that it is no éxcuse for them to say, 
that they have not, extracted coal in 
the relevant period. They had already 
obtained a salami of Rs. 33,000 and 
reserved a minimum royalty of Rs. 1,500 
a year which wasin one sense an advance: 
realisation of a part of the sale proceeds: 
of the coal (to which they had no right) 
during the period in suit. It 1s, therefore, 
no answer to say that for the periods in 
suit they have not extracted any coal, 
nor realised anything but only had a right 


to realise some royalty. The case is exactly . 


the same as if the Marwaris and the 
appellants jointly startet to plunder the- 
plaintiff of his coal and each plunderer 
helpad himself to’ different portions of the 
plunder in unequal portions: see Azeem 
Khan v. Ame2run (2). l 

T now consider the case strongly relied 
upon by Sir Manmatha Nath Makharji 
on behalf of the appellants, viz., Pugh Ve 
Ashutosh Sen (1). That casa was decided 
upon the finding that the appellant was 
not the lessor of the defendants who had 
been found working the cal fields with- 
out authority and upon the assamption 
that éven if the appellant was their lessor 
or if he encouraged the wrong-doers, still 
there was nothing else in that casé to 


support the 


tortfeasor. 
ont that the case of Doe v. Harlow (3) 


settled no principle at all bat the Oourt - 


simply held in that case that there was- 
evidence- upon which the Jury might pro- 
perly find that Warren had made himself 
a party to the tort. I 
4 


A kad 


finding that he was a joint : 
Their Lordships also pointed \ 


take this debtision - 
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by itself to support a finding that the 
lessor has become a joint tortfeasor. In 
the present case, as I have indicated 
already, there are a number of circum- 
stances which are conclusive in my view, to 
show that there is sufficient evidence to 
justify the finding at which the learned 
Subordinate Judge has arrived, namely 
that the appellants are joint tortfeasors 
with the Marwaris. 

' Bir Manmatha Nath Mukherji next 
argued thatthe learned Subordinate Judge 
was in error in decreeing the suit against 
the appellants only for the period August 
1926 to March 1927, and thereby depriving 
him of -his right to have contribution from 
the Marwari defendants, It is enough to 
Say that the learned Subordinate Judge 
has not decided that the appellants have 
no right to contribution against the Marwari 
defendants for this amount. This question 
will be determined if and when an occasion 
arises. The plaintiff has a right to sue 


any joint tortfeasor and to recover the - 


decree against him and it is no defence 


to say that the decree should have been 


ae also against another joint tort. 
easor. 


I, therefore, agree that this appeal fails 
and must be dismissed with costs. - 


DR, ~ Appeal dismissed, 


CALCUTTA HIGH COURT 
{Givil- Appeal No. 242 of 1934 
March 20, 1937 
Gua AND BARTLEY, JJ. 
ABDUR RAUFF—-DEFRNDANT— 
: —ÅPPRLLANT 
7 versus ; 
Musammit AYMONA BIBI—Puatntire — 
RESPONDENT. 
Contract Act (IX of 1872), s. 16—Undue tnfluence— 


` Burden of proof—Person, when said to dominate will 


of another-—Transaction unconscionable — By 
of that there wasno undue ideni Onn 7 
considered by Oourt in dealing with such cases, 

A. person is in a position to dominate the will of 
another where he holds & real or apparent authority 
over the other, specially in the case in which the 
other person is one whose mental capacity is affected 
by reason cf age, illness or bodily or mental distress. 
If the transaction in question appears, on the face of 
it, or on the evidence adduced, to be unconscionable 
the burden of proving that such transaction was not 
induced by undue influenre, lies upon a person in a 
position to dominate the will of the other, 

The Court, in dealing with cages of undue influence, 
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‘Of the Privy Oouncil to mean no more 
than what it says, namely, that the mere 
fact that a lessor executes a lease in 
favour of a wrong-doer is not sufficient 
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has to consider four different questions connected 
with each other: (1) whether a transaction isa 
righteous transaction, 4. e, whether it was a thing 
which a right-minded person might be expected ts 
do; (2) whether it was improvident, that is to say, 
whether itshowsso much improvidence as to suggest 
the idea that the donor was not master of himself and 
not ina state of mind to weigh what he was doing ; 
(3) whether it was a matter which reqaired- lega 
advice ; and 14) whether the intention of making the 
ift originated with the donor. Muhammad Bakhsh 
han v. Hossinee Bibi (3), followed. 

O. A. from tBe original decree of the Ad- 
ditional Sub-Judge, lst Court, 24-Parganas, 
dated October 5, 1934. 

Messrs. Amrendra Nath Bose, Narendra 
Nath Choudhury and Ashutosh Ghose, for 
the Appellant. 

Messrs. Sarat Chandra Basak and 
Rashidul Hassan, for the Respondent. 

Judgment.—This isan appeal in a suit 
for partition and accounts. The plaintiff 
in*the suit, the respondent in this Court, 
elaimed partition of properties on decla- 
ration of her title to the same which she 
asserted fhe had inherited from her® father, 
Sheikh Ramjan Ogtagar, who died on 
November 7, 1932, leaving the plaintiff and 
her step-brother, appellant in this Couri, 
defendant in the suit in which this appeal 
has arisen. The plaintiff's case was that 
two deeds of gift and a wakfnama said to 
have been executed by her father on 
September 4, 1929, were invalid, void and 
ineffective in law. One of the two deeds 
of gift, it may be noticed. was in favour 
of the plaintiff ‘herself, while the other was 
in favour of the defendant; the wakfnama 
purported to be for religious and charitable 
purposes and for the maintenance of the 
settlor and his descendants. The deeds of 
gift and the wakfnama were according tc 
the plaintiff absolutely fraudulent and 
fictitious documents, and were not acted 
upon or intended to be acted upon and 
there was never any change in ths characte. 
of the management of the properties or 
their possession even after the dates of tna 
aforesaid deeds or at any time thereafter; 
and the plaintiff and the defendant tad 
all along been possessing he said prc» 
perties jointly as secular properties in- 
herited from their father, the said Sheikh 
Ramjan Ostagar. The plaintiff asserted tn 
her plaint that she was not aware of and 
did not admit the execution of the said 
deeds by the ssid Sheikh Ramjan Oatagar, 
and further that even if the said three 
deeds be proved to have been actually 
executed by the plaintiffs father, they were 
absolutely invalid and inoperative in lax 
havinggbeen brought about by the defen- 
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dant to defraud the plaintiff and to deprive 
her of her just and legitimate share in her 
father's estate and they were vitiated by 
fraud and undue infiuence of the defendant 
practised on the plaintiffs extremely old 
and imbecile father at a time when he 
became physically infirm, was incapable of 
understanding anything properly and was 
suffering from extreme ill-health and had 
not a sound disposing mind nor a fit mental 
capacity to execute such deeds validly 
and had no independent legal advice to do 
so. On the above basis, prayers made in 
the suit for partition were thatthe plain- 
tiff might be given a decree for partition 
of her one-third share in all the proper- 
ties mentioned in Schs. A, B and O to the 
plaint and that a decree for accounts 
might be passed against the defendant, 
and also for other reliefs ancillary to the 
game, ® 

The claim, as made in the plaint, was 
resisted by the defendant and the allega- 
tions of gfact made in the plaint were con- 
troverted in the written statement filed in 
Court. On the pleadifiga of the parties, 
three distinct issues were raised on the 
merits of the case for the plaintiff. Issue 
‘ No. (7): Is the deed of *wakfnama exe- 
cuted by Ramjan Ostagar valid and legal? 
Issue No. (8): Are the properties mention- 
ed in Sch. ‘ka' of plaint wakf properties ? 
Issue No. (9): Are the deeds of gift execut- 
ed by Ramjan Ostagar valid and legal? 
The learned Subordinate Judge in the trial 
Court desided the issues mentioned above 
and passed a decree in favour of the 
plaintiff. It was declared by the trial 
Oourt that the deed of wakf and ‘the two 
deeds of gift purported to have been exe- 
cuted by deceased Ramjan Ostagar were 
null and void and inoperative in law: and 
it was directed that a Pleader Commis- 
sioner he appointed for effecting the parti- 
tion of immovable properties described in 
Schs. A and B ofthe plaint and another 
Pleader Commissioner be appointed for 
settlement of account between the parties 
from November 1929 up to the date of 
the institution of the suit in July 1933. The 
` defendant appealed to this Court from the 
decision and decree of the trial Oourt. 

The main controversy in the case before 
us related to the real character of the 
transactions evidenced by the two deeds of 
gift and the wakfnama by Sheikh Ramjan 
Ostafar on September 4, 1929: Did the 
documents represent the real intention of 
the party executing them, .or were they 
brought into existence under undue influ} 
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ence exercised by the defendant Sheikh 


Abdul Rauff on his father Sheikh Ramjan. 


Ostagar ? The question of execution of the 
three documents appears to have been 
raised before the trial Court, but on mate- 
rials on record, regard being had to the 


evidence of execution and the evidences 


relating to the registration of the docu- 
ments, no importance could be given to 
the plaintiff's case that the deeds of gift 
and the wakfnama were not executed by 
Sheikh Ramjan Ostagar, so far as his put- 
ting his signature to the same was con- 
cerned The real question was whether 


sach undue influence was exercised upon . 


Sheikh Ramjan Ostagar by his son Sheikh 
Abdul Rauff in the matter of bringing about 
the transactions in question represented 
by the two deeds of gift and the wakfnama 
as would make them invalid and inopera- 
tive. There can be no question that the 
principles embodied ins. 16, Contract Act, 
must guide Courts in coming to the conclu- 
sion in acase in which the issue as to exercise 
of.undue influence is raised. A document 
of gift or forthe matter of that, a wakf- 
nama, may fail for any of the reasons 
which may go to invalidate the contract, 
such as domination, undue infiuence, or 
coercion: see Musa Fida Rasul v. Yakub 
Beg, 87 Ind. Oas. 702 (1). According to the 
rules enacted in the statutory provisions 
referred to above, where the relations sub- 
sisting between the parties are such that 
one of them was in a position to dominate 
the will of the other and used that position 
to obtain an undue advantage over the 
other the question of exercise of undue 
influence comes in. oe | 

A person is in 4 Position to dominate 
the will of another where he holdsa real 
or apparent authority over the other, 
specially in tho case in which .the other 
person is one whose mental capacity is 
affected by reason of age, illness or bodily 
or mental distress. If the transaction in 
question appears, on the face of it or on the 
evidanes adduced, to be unconscionabie, the 


burden of proving that such transaction ` 


was not inducad by undue influence lies 
upon a person in a position to dominate 
the will of the other. This is 1a conson- 
ance with the principles adopted by Oourts 


in England, and as it has been said, as no © 


Oourt has ever attempted to define fraud, 
go no Court has ever attempted to define 
undue influence, which includes one of its 
many varieties. There are cases in which 


(1) 87 Ind. Cas, 702; A I R 1925 PO 101;370 O 346; 
19 01998; LRGA (PO)55@0), | sr 
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‘there has been some unfair and improper 
- conduct, seme ecercion from intention, some 
‘over reaching, some form of cheating, end 
generally, though not always, some personal 
‘advantage obtained by one placed in some 
close and confidential relation to another. 
‘There’ may be cases also where it is neces- 
sary to show that the party concerned had 
“independent advice and was removed from 
-the influence of the other party: Allcard 
v. Skinner (2, at p. 181*. As their Lord- 
ships of the Judicial Committee of the Privy 
Council have observed, the Court, in deal- 
jig: with cases of undue infiuence, has to 
consider four different questions connected 
with each other : (1) whether a transaction 
is ‘a righteous transaction, i. e., whether it 
if a thing which a right-minded person 
might bé expected todo; (2) whethér it 
was improvident, that is to say, whether it 
shows so much improvidence as: to suggest 
the idea that the donor was not master of 
himself and not in a state of mind to 
‘weigh what'he was doing; (3) whether it 
was a matter which required legal advice ; 
and “(4) whether the intention of making 
the gift originated with the donor: Mu- 
hammead Buksh Khan v. Hossinee Bibi (3). 
(After discussing the evidence the judg- 
ment- went’ on). On a consideration of 
the materials “on the record which have 
received our careful consideration, we ex- 
, preps our agreement with the conclusion, 
on evidence arrived at by the trial Court, 
that’ the deeds of gift and wakfnama 
purported to have been executed by Sheikh 
Ramjao Ostagar on September 4, 1929, were 
not-acts of his free will. They were, ag 
found by the trial Judge, brought into 
existence by Sheikh Abdul Rouf during a 
state’of imbecility on the part of his father. 

We are further of opinion that the Judge 
in the Court below is right in holding that 
the wakfnama in question was a mala fide 
document and was brought into existence 
by undue influence exercised over Sheikh 
Ramjan Ostagar by his‘ son Sheikh Abdul 
Rauff ‘with the intention of depriving the 
plaintiff, his step-sister, of her just and 
legal share in her paternal properties, and 
Was in\alid and inoperative as such. The 
&bóve decision arrived at hy us, concludes 
the cese for the appellant in this Oourt. 
Qhésticns on the construction of the wakf- 
gama exectted by Sheikh Ramjan Ostagar, 
benting” upon the nature of the disposi- 


_ (2) (1887) 36 Oh. D 145; 56 L J Oh. 1059; 57 L T 61; 
86 W x 251. i : 

13) 51520 684; 15 T.A 81: 5.Sar, 175 (P. O): 
*Pago of (1887) 36’ SABAN 
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tion made by the document, were raised 
before the trial Court, and were argued in 
the appeal before us. If is not neceréaty 
to give any decision on those questions, 12 
view of our definite conclusion that the 
wak nama was not an operative document ; 
But we may express our opinion on the 
document which was considered by us in 
all its details. The document conveys pro- 
perties to the mutwalli. There is no clear 
dedication of properties by way of wakf 
as contemplated by Muhammadan Law to 
God ; there was no provision for applica- 
tion of the income of properties dealt with 
by the wakfnama, after the death of the 
settlor, Sheikh Ramjan Ostagar; there was 
no substantial or definite dedication of the . 
income of properties to religious or charite 
able purposes nor was there any disposi- 
tion of any part of the income for the 
purpose of maintenance of the descendants 
of the settlor’s family or children, as cone 
templated by s. 3, Musalman Wakf Vali- 
dity Act, 1913. Ona careful cond&deration 
of the recitals and, the dispositive cluses 
of the wakfnama, we are left with the 
impression that what was said of the 
document by the plaintiff in her plaint . 
filed in Oourt was right, namely that the 
deed was ambiguous and incomplete, and 
was a mere fictitious document. In the 
result, the decision and decreé of the trial 
Court, against which this eppeal is directed; 
are affirmed, and this appeal is dismissed 
with costs. The hearing-fee in this appeal 
is assessed at ten gold mohurs. 
D. Appeal dismssed. 





LAHORE HIGH COURT ) 
Second Oivil Appeal No. 627 of 1936 
November 5, 1936 
c Jal LAL, d. , 
Lala RAM RUP-—PLAINTIFE— APPRLLANT 


VETSUS 

DALIP SINGH AND OTABRS-—DBFBNDANTS-- 
RBSPONDENTS NK 

Punjab Pre-emption Act (I óf 1913), s. 3—Question 
whether property forms part of village or urban im- 
movable property—Whet question of law—Deter- 
mination of questton—Finding of fact—Second ap- 
peal, if lies. ` 
Although the question whether a property ic 7il- 
lage immovable property or urban immovable prop- 
erty within the definition in s, 3, Punjab Pre-emp- 
tion Act, is one of law, the determination of the ques- 
tion wholly depends on a finding of fact and the 
legal definition necessarily follows from this ffidirig 
of fact. Oonsequently no second appeal lies on the 


question : : 
8.0.A.from an order of the District 


Judge, Delhi, dated January 18, 18836- ~* 


i838 o: 


Messrs. Mehr Chand Mahajan and Bishen 
Narain, for the Appellant. o 

Messrs. Manohar Lal and I. K. Kaul, 
for the Respondents. l 

Judgment —This isa plaintiff's appeal 
in a suit for preemption. He sought to 
pre empt the sale on the ground of vicin- 
age. Buch a right existsin the case of 
urban immovable property but notin the 
case of agricultural land or village im 
movable property. Tre ‘learned District 
Judge has held that the property in suit 
is not wban immovable property but 
that it is either agricultural land or more 
probably village immovable property, and 
therefore the right of pre-emption by 
Vicinage does not exist. A preliminary 
objection is raised on behalf of thé 
respondent that no second appeal lies 
because the conclusion of the District J 1080 
is one of fact. On behalf of the appellant 
it is urged that the conclusion is not 
one of fact but one of law because the 
questibn is whether the propery in suit 
comes within the definition, as contained in 
s..3, Punjab Preemption Act, the village 
immovable property or urban immovable 
property. It is true that to that extent 
the question might be one of law but the 
' determination of this question wholly 
depands upon whether the property forms 
part’ of the town of Delhi or whether it is 
Village immovable property and has not 
yet become part, of the town of Delhi. 
The learned District Judge has held-that 
the property has not become part of the 
town of Delhi. That, in my opinion,is a 
finding of fact and the legal definition 
rag ily follows from this finding of 
act. 

I accordingly hold that this appeal 
under the circumstances disclosed in the 
case, i3 nob competent, and I dismiss it 
with costs. 

Ñ. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 395 of 1937 
November 1, 1937 
A.monp, J. O. AND MIBR Aumap, J. 
IBRAHIM—Acovssp — APPELLANT 
VETSUB 
EMPEHROR-—RxgsPonpsatT | 
Ortminal trial~Oross-cases—Oircular No. 5? issue 
by Judicial Commissioner's Court, N-W. F. Province 
—Intention of — Penal Code (Act XLV of 1860), s. 304, 
Part II— Accused going to deceased's place and pickin 


up quarrel—Free fight —Deceased struck on head with’ 
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stick dying—O fence held was committed under s. 304, 
Part II. | 
It is intended by Oircular No. 58! issued by the 
Oourt of the Judicial Commissioner, N.-W. F, 
Province that in cross-cases arising out of same 
transaction, the trial Judge should bring on each 
record separately the whole story complete by itself 
and should give findings on the issues involved in 
that case independently from those which aris in the - 
other. But it is never intended that alpart/fof the 
story should beadmitted in each case and the other 
part shut out. : 
Where the accused went to the place of the deceased - 
in order to pick up a quarrel and in! a'free fight 
which took place between them, thel accused struck 
the deceased on the head with a stick causing there- 
by his death : | ; 
Held, that the accused had no right of private 
defence. The accused did not intend to commit 
murder because he used only a stick. He, however, 
knew that he- was striking on a vital part ot the 
body and his act, therefore, fell within the mischief of 
ths second part of s. 304, Penal Code. Ig ise 
Or. A. from an order of the Additional 
Sessions Judg*, Peshawar, dated August 


27, 1937. 


Mir Ahmad, J.—Guldad of village Thathi 
Nasrati (Karak Police Station in the Kohat 
District) was-converling one of-the rooms of 
his hujra into a shop. The shop lies on 
the way from the houses of Ibrahim, 
Mohammad Din and Khelim Shah. They 
objected to the shop being opened because 
their womenfolk passed it en-route to the 
fields. At about noon onthe morning «if 
March 11, 1937, Moin Shah, a cousin. of 
Guldad, was struck on the head near. this 
shop, and after making. three dying-de- 
clarations died in hospital. In the-.dying 
declarations the deceased charged Ibrahim 
with having come in company with Khalim 
Shah and Mohammai Din. and having 
struck two blowson his head. . In the first 
two dying declarations the deceased. said 
that Ibrahim used a stick. In the third 
he alleged that it was a hoe.: In this latter ~ 
dying declaration, he also -stated that the 
assailants had a row .with- him on-the 
question of the opening of the shop before 
they attacked him, that, after the quarrel 
they went back bome and. then returred 
armed to strike him. . As a result of ‘the 
charge, the -three persons were sent-up-e1.d 
committed to the Court of Session whera 
they were tried under s. 302-34, Indian 
Penal Code, for the. murder of Moin 
Shah. . ae 

The dying declarations were duly; prov- 
ed. Three witnesses were produced to 
establish the prosecution case, viz., Guldad, 
Malli Khan and Mir Nawaz. The medica] 
evidence showed that the deceased- had 
received a very severe blow on: the head 


which had: fractared:the skall-and-catised 
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death. The doctor was of opinion that 
. there was a possibility of two blows having 
been struck, The accused pleaded that 

ey were set upon by Moin Shah and his 
party and injured, and that they had not 
killed Moin Shah. Ibrahim added that 
the party of the deceased was angry with 
the accused because the latter were build- 
ing a wall near the house of Sikandar Shah 
to which they objected and that the party 
of the deceased had, therefore, attacked 
them. Two witnesses were produced in 
defence, one Nabiullah who is related to 
the accused and another Din Mohammad 
who isa kinsman ofthe accused. Both of 
them said: that the deceased and his rela- 
tions attacked the accused with ,sharp- 
edged weapcns and wounded them. 

Three of the assessors were of the view 
that Ibrahim was guilty of culpable 
homicide not amounting to murder and 
that the otker two accused were innocent. 
The fourth agreed with them that the 
other two accused were not guilty but held 
that Ibrahim was guilty of murder. The 
learned Additional Sessions Judge opened 
his judgment by ‘saying that this case was 
a crose case to Crown v. Guldad and others 
but did not, give any more information 
about that case, He rejected the testimony 
of the three eye-witnesses but accepted the 
dying declarations. He held that the de- 
ceased was all alone at the time when he 
was attacked, and that it was proved that 
Ibrahim had struck him twice with a stick 
on the head. He considered the act of 
Ibrahim to be murder because he twice hit 
the deceased on a vital part of the body. 
_ He, therefore, found him guilty under s. 302, 
‘Indian Penal Code, and sentenced him to 

transportation for life. 
` -The accused has appealed to this Oourt. 
The Counsel, who has appeared for the 
appellant, put fcrward the following alter- 
native arguments for our consideration: 
Firstly, that his client .and the two other 
accused who were acquitted, were wounded 
with’ sharp-edged weapons as is shown by 
the medical evidence in the cross-case 
referred to by the trial Judge, and that 
consequently ‘the plea of the accused should 
be accepted that he was set upon by the 
party of the complainant and had a right 
of private defence. Secondly, that some of 
the reldtions of the deceased had also been 
wounded -with blunt weapons, who were 
accused in the cross-case, that it showed 
_thatthere was a free fight between ‘the 
parties over the building of the shop, and 
_ that Exception 4to s. 300, Indian Penal 
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Code, applies to the case, reducing the 
offence of the accused to s. 304 (Part J), 
Indian Penal Oode. Thirdly, that at eny 
rate by striking the deceased on the head 
with a stick, the accused did not -intend 
to cause death but was only voluntarily 
causing grievous hurt with a blunt weapon 
or if the extreme view be taken, he knew 
that death would ensue in consequence of 
his act Counsel, therefore, suggested that 
his client was dither guilty under s. 325, 
Indian Penal Oode, or s. 304 (Part 2), Indian 
Penal Code. 

With regard to the wounds on Ibrahim 
and his co-accused on one side and on the 
relations of the deceased on the other, we 
have got nothing on this record except the 
Btatements of the accused and his two 
defence witnesses which prove that Ibra- 
him aod his co-accused were wounded. 
The doctor has not been questioned about 
the injuries on the other wounded persons. 
In fact neither the Public Prosecutor nor 
the Counsel for the accused have atemp- 
ted to bring on this record the evidence 
relating to the charge brought by the ac- 
cused against the complainant's party in 
the cross case and it appears that the 
learned Additional Sessions Judge inter- 
preted Oirecnlar No. 52 of this Court to 
mean that excepting a reference to the 
cross-case by number, no mention should 
be made in one case of the facts of another 
even though both of them relate to the 
seme transaction. This has obviously pre- 
judiced the accused because one transac- 
tion has been split into two parts with the 
result that legally we cannot take into 
consideration what has been provided in 
the ercss-case. 

We' want to make it clear that this was 
not the intention of Oircular No. 52. It 
was intended that in cross-cases the trial 
Judge should bring on each record sepa- 
rately the whole story complete by itself 
and should give findings on the issues 
involved in that case independently from 
those which arise inthe other. But it was 
never intended that a part of the story 
should be admitted in each case and the 
other part shut out. In this case, only one 
part of the incident has been taken in one 
judgment, that is to say, the striking of the 

low which fell on the head of Moin Shah, 
but the other part, namely the general 
melee, has been absolutely kept back. In 
future we expect that the trial Ju@ges 
will take care that’in cross-cases, which 
arise out of the same transaction, each file. 


in-itself is complete with regard to the 
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whole story and not with respect to only one 
part of it. - ; 

Turning to the arguments of the learned 
Oounsel, we think that the accused and his 
partisans had no right of private defence 
‘because they themselves went tothe place 
where Moin Shah was struck, in order to 
pick up a quarrel, a place close to the 
shop in controversy. We are of opinion 
that the accused struck the deceased ina 
free fight which took placé between the 
parties over the building of the shop, and 
that the accused did not intend to commit 
murder because he used onlv a stick. He, 
however, knew that he was striking on a 
vital part of the body and we are satisfied 
that his act, therefore, fell within the mis- 
chief of the second part of s. 304, Indian 
Penal Oode. The question whether 
Exception 4 to s. 300, Indian Penal Uods, 
applies or not, does not arise because this 
excepticn comes into play where there is 
an intention to commit murder and the 
offenceYis sought to be reduced to the 
first part of s. 304, elndian Penal Code. 
We accept the appeal to this extent, that 
we alter the conviction of Ibrahim to one 
under s. 304 (Part 2), Indian Penal Oode, 
‘and reduce the sentence to 10 years’ rigo- 
rous imprisonment, 


5. ; l Conviction altered. 
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LAHORE HIGH COURT i 
Oivil Revision Petition No. 686 of 1936 
February 3, 1937 
s Tuk CHAND, d. 
SOHNA MaAL -—DRORBRB-HOLDHR— - 
P BTITIONBR - 


é VE TEUS 
OFFIOI\L RECEIVER, SHEIKHUPURA 
AND ANOTHER, SURETY—-UEFENDANTS— 
Oppositg PARTIBS 

Jurisdiction—High Court's notification under s. 39 
(3), Punjab Courts Act (VI of 1918), directing ap- 
peal tobe filed in certain Court—Appeal filed in 
wrong Court—Acqutescence, tf can give that Court 
jurisdiction—Decssion of such Court, whether liable 
to be set aside in reviston. 

Though the High. Oourt notification under s. 39 (3), 
Punjab Qc urts Act, directed an appeal from the 
Gourt of first instance to be filed before the Sanior 
Sabordinata Judge, it was filed in the Court of the 
District Judge who decided it On revision : 

Held, that the consent and acquiescence of the 
parties to the appeal could not give jurisdiction to 
the Oourt in which the appeal did not lie and that, 
therefore, the appeal was wrongly presentedin the 
Distri Oonrb and that it had no jurisdiction to de- 
cide it Jiwan v. Sant Singh (1), relied on. 

(The decision was set aside on revision and the 
appeal returned for presentation to proper Court.) 

O.°R. P. from-an order of the ‘Addi 
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tional District Judge, Sheikhupura, dated , 
May 15, 1936. 7 | 
Sardar Hazara Singh, for the Petitioner.’ 
Mr. Mohsin Shah, for the _Oppcsite 
ies. ; 
a ahe petitioner Sohna Mal had . 
obtained a decree for Rs. 365 and costs 
against Sardara. In execution of the decree 
he applied for the arrest of the judgment- , 
debtor who, when brought before the Court 
asked for an adjournment to enable him to 
apply for his adjudication a3 insolvent. 
The adjouruament was granted on condition 
of furnishing security. Muhammad Shah 
furnished the requisite security on July 6, 
1934. Subsequently the decree-holder ap- 
plied that the judgment-debtor had com- 
mitted default and that the surety be called 
upon to pay the decretal amount. The 
executing Oourt granted the application 
holding that the surety bond had stood 
forfeited and thatthe surety was person- 
ally liable to the decree-holder for- the 
amount of the decree. l 
From this order the surety Muhammad 
Shah preferred-an appeal to the District 
Court, on June 17, 1936, which was heard 
and accepted by Khan Sahib Mirza Abdul 
Rab; Additional District Judge. The deċree- 
holder has come up in revision, and. the 
first contention raised on his behalf is. that 
in view of the High Court Notification 
No. 170 G/XXI-C-6, issued under the -pro- 
visions of s. 39 (3), Punjab Oourts Act on 
May 16, 1935, the appeal lay to the Senior 
Subordinate Judge, Sheikhupura, and not 
to the District Court, and that the learned 
Additional District Judge acted without 
jurisdiction in entertaining and deciding 
the appeal. This identical point has 
recently been dacided by a Division Bench 
of this Court in Jiwan v. Sant Singh (1), ° 
where it has been held that itis a defect 
of jurisdiction ifthe District Judge enter- 
tains an appeal from the Oourt of: “first 
instance which, under the aforesaid 
Notification, lay to a Senior Subordinate 
Judge’ and that the consent and acequies- 
cence of the parties to the appeal, cannot 
give jurisdiction to the Oourt in which the 
appe:l did not lie. Following the afore- 
said ruling I hold that the appeal was 
wrongly presented in the District Oourt and 
that the Additional District Judge bad no 
pe o PE 
eept the petition Ly S€ 
side the order of the learned Additional 
District Judge and direct that the memo». 
(1) A-IR1938 Lah. 375; 164 Ind, Oas, 440; 38 PL. | 
R-990; 9 R L139.. Í ia C t> Wi E 
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randum of appeal presented by Muhammad 
Shah in the District Court be returned to 
him for presentation in the proper Court. 
As the question of jurisdiction was not 
raised before the Additional District Judge, 
I leave the parties to bear their own costs 
ofthis revision. 
2 Petition allowed. 


d 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Reference No. 152 of 1935 
February 16, 1937 
i RUPOHAND AND Meuta, JJ, 
- -COMMISSIONER or INOOME-TAX, 
BOMBAY PRESIDENOY anp ADEN— 
: REFERRING OFPiogR 
l versus - Ê- 
LOKUMAL BHOJOMAL op SUKKUR~ ` 
E A ASSBSSHR l 
- Income Tax Act (XI of 1922), 3 34—Scope— 
Section covers case of assessee evading liability by 
making return not containing true statement of ac- 


counts. E 4 f 
.- The words ofe, 34, Income Tax Act, are very wide 


and “inter alia provide that when an income has 
escaped assessment, whatsoever be the reason, pro- 
cesdings may be taken against the assessea under 
that section within'the presoribed period. The sec- 
tion covers the cabe of an assesses evading his liabi- 
lity to pay the tax by makinga return which does 
not contain afull and proper or true statement of 
his accounts and thus escapes assessment. Rajen- 
dra Nath oneal ig „Commissioner of Income-iax 
(1), distinguished, Amir Stngh-Sher Singh v. Com- 
missioner of Income-taz, Punjab (2), referred to. 


C, 0, Ref. made by the Commissioner of 
Income-tax, - Bombay Presidency and 
Aden, dated November 26, 1935. 

-Mr. Partabrai D. Punwani, for the Appli- 
GANG.  . : 

: Mr: Dipchand Chandumal, for the Oppon~ 
ent. , 


Rupchand, J.—This is a reference under 
B. 66, cl. (2), Incom2 Tax Act. The facts 
giving ` rise to it are as follows: The 
assesses made a return for the year 
193233 showing that he had suffered 
a nêt loss of Rs. 20,397 during the previ- 
ous -year ending with March 31, 1939, 
The Income-tax Officer examined the 
account books of the ass°ssee and held that 
the assessee had suffered a-loss of Rs, 19,297 
diiring that year. He accordingly passed 
an order, dated October 25, 1932, exempting 
the asseiscé from income tax for the year 
1932-33. The assessee made a return for 
the‘ following year, thatis, for the year 
1938 ty and-showed. that-he had -again 
suffered a loss of Rs. 12,045 forthe: year. 
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ending with March 31, 1933. This time 
the Income-tax Officer examined the ac- 
counts with greater care and discovered 
that notwithstanting the alleged loss 
sustained by the sassessee for two succeed- 
ing years, the account books showed 
& substantial increase in the capital invest- 
ed by the assessee in his business which 
the assessee could not satisfactorily 
account for. He came to the conclusion 
that the real profits made by the assessee 
from his business had been concealed by 
making false entries in the account books, 
and accordingly rejected the account books 
of the assessee and taxed him on an income 
of Rs. 11,000 calculated upon a certain 
percentage basis on the turnover. 


The assessee filed an appeal against 
that order but subsequently withdrew it. 
The Income-tax Officer then proceeded. to 
revise the decision given by him exempt- 
ing the assessee from income-tax for the 
year 1932-33. He purported to do this 
by taking ‘proceedings under s, 34 of the 
Act. On February b7, 1934, that isto say, 
within the period of one year prescribed 
by that section for taking action he called 
upon the assesses to make a fresh return 
for that year. The assessee avoided sub- 
mitting a return during the time allowed 
to him by the notice and was assessed on 
an income of Rs. 30,000. He then sub- 


(SIND) 


mitted a return showing a loss of 
Rs. 7,459 as against the loss of Rupees 
20,397 previously shown by him in his 


first retarn. The Income-tax Officer then 
again went intothe question and fixed 
the income of theassessee at Rs. 15,000. He 
did this because he thought that certain 
credit entries were falsely entered as 
cash received. On appeal the Assistant 
Commissioner of Income-tax did not 
disturb‘ the finding of- the Incomestax 
Officer as to the total profit which the asses- 
see was supposed to have made-in hig 
basiness; but as a part of this profit had been: 
made by the assesses from a separate busi- 
ness in which he was a partner and which 
fact had been suppressed, the Assistant 
Commissioner of Income-tax increased the 
incidence of taxation .on that profit and. in 
addition levied a fine of Rs. 100 on him 
for suppressing that fact. The assessee- 
then applied in revision tothe Commis- 
sioner of Income-tax and on obtaining no^ 
relief from him asked for a reference to 
this Oourt upon the following Ques-- 
tions: i - Š 

“(D' Whether the assessment in this case isin. 
accordance with the provisions of s. 34 of the” 


~ 
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Aot? (2) Whether the assessment is valid within 
the provisions of s. 13 of thə Actfor the follow- 
ing reasons: (a) Whether the method of accounting 
is such as oan clearly reflect the income, profit or 
gain ofthe previous year and whether it is the 
one usually adopted by the petitioner and accepted 
in the past? (b) Whether the assessment is made 
a ae basis as required by proviso to 
B. , 

The learned Oommissioner of Income- 
tax has referred only the first question to 
us, he being of the opinion that the second 
question was under the circumstances of 
the present case a question of fact and 
not a question of law. Now, there can be 
ne conbt that on the merits, the assessee 
has no case whatsoever. It is, however, 
argued on his behalf that ashe had been 
assessed once and was held to have suffered 
& Joss and, therefore, not liable to pay 
Income-tax for tbat year, he could pot, 
in law, be 1e-assessed by the Inconie-tax 
Officer by resorting to the provisions of 


8. 34 qf the Act and that in any case he 
could rot be re-assessed on .a profit of 
Rs. 15,000. We ares afraid there is no 


substance in these contentions. The words 
of s. 34 are very wide and inter alta pro- 
vide that when an income has escaped 
assessment, whatsoever be the reason, pro- 


ceedings may be taken against the asses- ' 


pee under that section within the preszribed 
period. Under. the corresponding section 
of the English Act, which is: s. 125, an 
inspector is entitled to take proceedings 
against an assessee if he discovers (1) 
that any property or profit chargeable to 
tax have been omitted from the first 
assessment cr (2) thet a person charge- 
able has not.délivered a fulland proper 
statement, or. (3) that a person has not been 
_ assessed to tax, or (1) that a person has 
been undercharged on the first assessment, 
or (5) that a person has been allowed or 
has obtained from the “first assessment any 
allowance, deduction, exemption, abate- 
era or relief not authorized by the 
ct. 


The procedure laid down in that sec- 
tion is somewhat different irom that laid 
down in the present section. But there 
can be no doubt thatthe present section 
is intended to cover within its ambit all 
cases referred to above. In the present 
case the assessee evaded his liability to pay 
the tax by making a return which did not 
contwin a full and proper or true state- 
ment of his accounts and thus escaped 
assessment. Oonsiderable reliance has 
been, placed by -Mr. Dipchand on the 
Observations of their Lordships of the 
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Privy Council in Rajendra Nath Mukerjee 
v, Commissioner of Income-tax (1) at page 
33*, where it is said: l a 

“The appellant, however, submit that this is a 
case of income escaping assessment within the 
meaning of s. 34. Assessment, they argue, is & 
definite act, indeed the most critical act in the 
process of taxation. If an assessment is not made 
on income within the tax year then that income, 
they submit, has escaped assessment within that 
year can be subsequently assessed only under 
s. 34 with its time limitation. This involves 
reading the expression ‘has escaped assessment’ 
as equivalent to “has not been assessed". Their 
Lordships cannot assent to this reading. It gives 
too narrow a meening to the word “assessment” 
and too wide a meaning to the word “escaped”, 
That the word ‘assessment’ is noti confined in the 
statute tothe definite act of making an order of 
assessment appears from s. 66 which refdrs to “the 
course of any assessment’. To say that the ingome 
of Burn & Oo.,-which in January 1928, was re- 
turned for assessment and which wes accepted as 
correctly returned, though it was erroneously in- 
cluded in the assessment of Martin & Oo., has 
“escaped” assessment in 1937-283" seems to their 
Lordships an inadmissible i1eading. The fact that 
8, 34 requires anotice to be served calling for a 
return of income {jwhich has esca assessment 
strongly suggests thet income which has already 
been duly returned for assessment,cannot be said to 
have “escaped” assessment”. 

But these observations do not apply to 
the present case,; In the case referred to 
above, Messrs, Burn & Oo, had made a4 
true return of their income. They -had not 
been assessed to income-tax because the 
Income-tax Officer thought that that income 
was an income for which Messrs. Martin 
& Uo., should be assessed and he had 
accordingly added that income to the 


t 


‘ Income returned by Messrs. Martin & - Oo. 


In doing so, he was wrong and‘ when 
after, his decision was set aside and 
Messrs. Burn & Oo. were being assessed, 
they raised the plea that as the period of 
limitation contained in s. 34, had expired 
they could not be assessed. Under those 
circumstances, the fact that no .assessment 
was made on the income of Messrs. Burn & 
Oo., could not possibly be said to indicate 
that the said income had escaped assessment. 


Messrs. Burn & Oo., had made no attempt ` 


to evade their income being assessed and 
asa matter -of that that income had not 
only not escaped assessment, but had been 
assessed although against a wrong party. 
Our attention has also been invited to the 


rulings of some of the Indian High Courts. 
in which words “escaped assessment” have. 


been given a much more limited, meaning 


(1) A I R'1934 P O 30; 147 Ind. Cas, 663; 61 | A. 


10; 61 O 285.6 R PO 68; 11 O W:N 236; d6M 


267; 38 O W N 319; 59 O L J 334 (P O). 


Page of A. 1 .—| Ed. 


1 ra g J 
121; a M WN175; 3 L W a 36 Bon. LER 
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then that indicated by the words them- 
selves. All those rulings have been re- 
ferred to and discussed in Amir Singh 
Sher Singh v. Commisstoner of Income- 
tax, Punjab (2) and it has been rightly 
pointed out there that those rulings have 
not given due effect tothe words “for any 
reason” which appear in the section. | 

It is rather unfortunate thats. 34 un- 
like the corresponding - section of the 
English Act does not specifically refer to 
the. cases in. which the Income-tax Officer 
may take action and the words “escaped 
assessment” are somewhat vague and inde- 
finite; but reading the section as a whole, 
we have no hesitation in holding that the 
facts of the present case do come both 
within the meaning and spirit of the sec- 
tion. The income of the assessee has 
certainly escaped assessment by ihe simple 
process of a. false return having been filed 
and the fraud perpetrated by him was not 
detected at the ‘commencement. As the 
fraud was detected within the time limit 
prescribed by the section, it is not neces- 
sary- for us to consider the dictum of. Lord 
Keading, O. J. in R. v. Broadbury (3), 
which supports the proposition that in 
cases of fraud, the Orown isnot prevented 
by such a time limit from recovering a 
tax, nor is it necessary for us to go into 
the further question whether the assessee is 
not liable,to be assessed under any other 
provision ‘of the Act. For these reasons 
we answer the first question which is the 
only question referred to us by the learned 
Commissioner in the affirmative. 


With regard to the seccnd question pro-* 


pounded by’ the assessee, we agree with 
the learned Commissioner that that question 
is in the circumstances of the present case 
one of fact and not of law, and we hold 
accordingly. It is no doubt true that the 
unexplained items discovered by the In- 
come-tax Officer amounted only to Rs. 15,000 
and it was no doubt open ‘to argument 
that if these items were transferred to the 
account of sale proceeds, the loss of 
Rs. 7,000 odd, as shown by the assessee in 
his second return, would disappear and 
his profit would amount to Rs. 8,000 and 
not Rs. 15,000, But on appeal the Assis- 
tant Commissioner of Income-tax discover- 
ed: another very big item of Rs. 21,000. 
The explanation of the assesses with regard 
to that item also was not accepted specially 


(2)8 I'T 0198; 158 Ind. Oas. 319; A I R 1935 Lah, 


361; 8 R L238. i 
Q921) 1 K B 568; 90 LJK B 133; 125 LT 31; 


85 J P 128; 15 Or. App. Rep. 76; 37 T L R88. 
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in view of the fact that the account books 
of that particular concern from which ac- 
cording to the assessee he had received 
Rs. 21,000 were not produced. If ihis item 
were added to the items discovered by the 
Income-tax Officer, the profit of Rs. 15,000 
for which income-tax has been levied from 
him ig in no sense excessive. It would, 
therefore, appear that the assessee has 
rather been lightly dealt with and has not 
been made to pay more than what would 
be his estimated profit. There is, there- 
fore, no substance in the argument that the 
income of the assessee should have been 
fixed on a percentage basis on the turnover 
as was done inthe next year. Under the 
circumstances, it is not necessary for us 
to go into the further question whether or 
not it is open to the agsessee to raise a 
point on which the Income tax Commis- 
sioner has refused to submit a casein the 
absence of his having applied to this Court 
under s. 66, cl. (3) to compel the Com- 
missioner to statea case upon thig point 
within the time allowed by law. 

In the course of* his arguments the 
learned Advccate raised a third point and 
that was that the Assistant Ocmmissionér 
cf Income-tax hid no power to increase 
the incidence of income-tax on Rs; 2,500 
or to impose a penally of Rs. 100 on the 
assesses. But we are afraid it is not open’ 
to-the learned Advccate to raise new 
points not raised by him before the Oom- 
missioner at the proper tine and that aleo 


‘without even giving previous notice to 


the Government Pleader, and, therefore, we 
decline to go-into that question. The’ 
Income-tax Oommissioner .will have costs’ 
of this reference which will be taxed in’ 
the ordinary course. 


8. Answer accordingly. 





LAHORE HIGH COURT 
Second Oivil Appeal No. 198 of 1937. 
April 23, 1937 
- Butprg, J. 
ID MOHAMMAD AND ANOTAER— DHEENDANTS ` 
~~ A PPHLLANTS 
VETSUS 
Mirza MAQBUL HUSSAIN—PLAINTIFP 
AND ANOTABR—DERFENDANT—RRESPONDENTS 
Injunction—Suit for—Person building on neigh-’ 
bours land without ascertaining boundaries of his- 
own stte—Netghbour being on service elsewhere not ` 
noticing encroachment—Stte dificult to acquire— 
Order of compensation held not justifiable~—Demolsi- . 
tion order upheld. i 
Where a person without taking any precaution to - 
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ascertain the boundaries of his site, builds after en- 
croaching upon the land of his neighbour who is in 
service elsewhere though occasionally coming to the 
place but not noticing the building erected, and it 
is found that site was not easy to acquire,a mere 
award of compensation is not justifiable. 

(Order of demolution of the building on the en- 
oroached area, upheld.) tg 

8. 0. A. from the decree of the District 


Judge, Ludhiana, dated December 7, 
1936. - : 


Mr. Shamair Chand, for the Appellants. 

Mr. Shabir Ahmad, for fhe Respondents 
(Plaintiff). 

Judgment.—This second appeal arises 
out of a suit for possession of certain land 
which was alleged to have been encroached 
upon by the defendants. The encroach- 
ment has been proved and there is no 
good ground for interference with the 


finding of fact in this respect. The learned’ 


Counsel for the defendant-appellant, how- 
` ever, urged-that the Court should not håve 
at any’ rate order demolition of the 
building. erected on the encroached area. 
The lekrned District Judge has remarked 
that the defendant had agreed to -remove 
the building if any encroachment were 
proved.- This does not appear to be correct 
and the learned Counsel.for the plaintiff-. 
respondent concedes this. But there seems 
to be evidence to support the learned 
Counsel's contention that plaintif had 
acquieseed in the construction of the build-: 
ing: Defendants’ witnesses admit that 
plaintiff was not present when the build- 
ing was constructed. He was in service 
elsewhere-and though he used to come 
occasionally, he may not have noticed the. 
encroachment, Building site is not easy_to 
acquire and the learned Counsel for the 
plaintiff’ stated that the plaintiff himself 
wants to build on this land. Defendants 
do not appear to have taken any precau- 
tions to ascertain the boundaries of this 
site. In the circumstances mere award 
of compensation does not seem to be 


justifiable. I dismiss the appeal with 
costs, MENE. 
D. Appeal dismissed. 





RANGOON HIGH COURT 
Special Second Civil Appeal No. 225 
of 1936 
February 8, 1937. 
Moszty, J. 
tMAUNG SAN GYAW—APPRELLANT 
Hi versus 
MAUNG KYAW AND AN /THBR—- 
— RESPONDENTS .. 3 
Transfer of Property Act (IV of 1882), s, 53—- 


. MAUNG BAN GYAW v. MAUNG Kyaw (RANG) 
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Fraudulent transfer—Procsedinga to recover debt— 
Transfer of property by debtor to another creditor 
having notice of proceedings, in satisfaction of debt—. 
Object of debtor, to protect himself—Transfer, fraudu- 
lent—Time-barred debt, if good consideration for pur- 
poses of s 53. 

A mere preference of one creditor to another is not 
fraudulent under s. 53, Transfer of Property Act. A 


creditor isa transferees in good faith if the transfer. 


is made in satisfaction of his debt, even though he is 
aware that proceedings had been taken by another’ 
creditor for the recovery of his debt, if his primary 
object is to protect himself and not to defeat other. 
creditors. Mina Kumari Bibi v. Bijoy Singh, 
Dudhurta (3) and Musaharsahu r. Hakimlal (4), relied 


on. 
Obiter.—Even ifthe debt is time-barred, that 
nes ee be good consideration for the purposes of 
8. 908, Transfer of Property Act, though it might also, 
be some evidence of want of 
Holloram v. Manghomal Jeoomal : 
Rangilbhat v. Vinayak (2), held no more good law. t 


S. 5. 0. A. from the decree of the 
‘ena Court, Sandoway, dated April 27,: 

36. 

Mr. Basu, for the Appellant. i 

Mr. R.M. Sen, for the Respondents. 


Judgment.—I think that the District 
Court was right in holding that the trans- 
fer in question was not void under s. 53,: 
Transfer of Property Act. The deed of 
transfer was executed on January 27, 
1931, the date when at the close of the: 
defence in the former suit bythe present. 
plaintifl:appellant against Maung Nauk 
Toe and others, the suit was remitted to 
be decided on the opinion of the hand 
writing expert. I note here that the 
Burmese date shows that the English date 
was the 27th, and not the 2nd, the “7”. 
has merely dropped out as being the 
same as the letter.“  * of the next word. 
“  ™“ The debt for which the trausfer 
in question was made was not time: barred,- 
for, whether the agreement was, to pay. 
the debt. within four years, or after four 
years, Art. 80 applies. Even if the -.debt 
were time-barred, that might be good 
consideration for the purposes of s. 53, 
though it might also be some evidence of 
want of good faith. See Motumal Holloram 
v. Manghomal Jeoomal, 127 Ind. Oas. 701 
(1) which discusses the effect 
Oontract Act. Kangilbhat v. Vinayak (2) 
quoted in Mitra’s Transfer of Property Act, 
a Edition- at p. 243, is not now good 
aw. 

A mere preference -of one creditor to 
another is not fraudulent under this section: 
See the judgment of their Lordships of- 
the Privy Oouncilin Mina Kumari Bibi 


(L) 127 Ind, Oas, 701; A I R 1930 Sind 284 Ind, Rul, 
(1980) Sind 317. | 
(3) LIB 666, ` . wg 


~ Jf 


good faith. Motumal , 
(1), relied on.’ ` 


of 8. 25, - 
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v. Bijoy Singh Dudhuria (3) at p.77. The 
question is whether the transferee, Maung 
Kyaw, acted in good faith. He and Maung 
Nauk Toe married sisters. A creditor is 
& transferee in good faith if the transfer 
is made in satisfaction of his debt, even 
though he is aware that proceedings had 
been taken by another creditor for the 
recavery of his debt, if his primary 
object is to protect himself and not to 
defeat other creditors: Musharsahu v. Hakim- 
lal (4). 

The plaintiff adduced two witnesses, both 
I should say false and enemies of the 
defendant, who said they overheard a discus 
Sion that it would be good to transfer the 
land as it was not. known whether Maung 
Nauk Toe would winor lose the suit. I 
Note that one of these witnesses, San Mya, 
in his second examination admitted that 
he also overheard it being admitted that 
the debt in question was due by Nauk 
Toe to Maung Kyaw. I do not think it 
could be said that Maung Kya could not 
have owned the money (Rs. 500) which he 
Purported to advance to Nank Toe when 
he (Maung Kyaw) was 21 or 22 years 
oid, He was trading in tobacco, and it 
is said he had money given him as wedd- 
ing gifts. There wasno real cross-examina- 
tion on this. This appeal will be dismissed 
with costs. 

D. 


pod 


Appeal dismissed. 


($)44 I A 72; 40 Ind. Oas. 242; AIR 1916 P O 288; 
44 O 668,01 P L W 425; 5L W 711; 32M LJ 425; 31 
5; 21 M LT 344; 15 A LJ 383,95 OLJ 

508; 19 Bom. L R 424; (1917) M W N 473 (P 0). 
(9.43 0 531, 32 Ind. Oas. 343; A I R 1915 P O 115; 
43 I A` 10i; 30M L J116; 3 LW 207; 200 W N 393; 
14 198: (1916) IMWN 198; 19 M L T 203; 23 
;1 -L R 378 (P 0). 


a e daana 


PATNA HIGH COURT 
Civil Revision No. 661 of 1937 
February 8, 1938 
W ort, J. 
RAMJI MAHTON AND otages — 
DEFANDANTS— PRTITIONBRS 
VETSUS 
GOPAL MAHTON AND orazes— 
PLAINTIFFS—-OPppositg PARTY 
Provincial Small Gauge Courts Act aes 1887), 
Bch.. II, Art. 35 (j)—Application under 0. » r. SY, 
Civil Procedure Uode (Act V of 1908), dismissed—Sub- 
sequent suit decreed and pro ty released—Action 
Jor interest on amount wh y order of Court 
plaintiffs were forcedto deposit pending suit under 
0. xd, r. 63—Action held one for trespass-—Inter- 
est could not be recovered by way of damages—Smal] 
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Court has no jurisdiction—NG objection— 
Effect. 

The plaintifis had made an application under 
O. XXI, r. 58 of the Oode of Civil Procedure for 
re of their prope:ty which had been attached- 
by the defendants. Having failed in that case, they 
brought a suit in which they succeeded and the 
property was released from attachment Thereupon 
the plaintiffs brought an action in Small Oause 
Court, the substantial potion of their claim being 
for interest on an amount which by an order of the 
Oourt they had been forced to deposit pending the 
a be of their ewit under O. XXI, r. 83: 

„Held, that the interest could not be recoverable by 
way of damages. Jodha Bijai v. Maganlal Chhagan- 
lal Desai (1), dissented from, Bengal-Nagpur Rail- 
wa Oo., Ltd. v. Ruttanji Ramji (3), followed: 

eid, also, that it was an action for trespass 
under Art 35 (7), and, therefore, the jurisdiction of 
the Small Oause Court was ousted. The fact that 
the parties did not take the objection as regards 
Jurisdiction might, in certain circumstances, incline 
the High Oourt to refuse to exercise its discretion in 
favour of the petitioners; but the case here was so 

ear as to show that in any event the Judge had 
no jrisdiction, thatthat principle does not apply. 

O. R. from an order of the Small Uause 
Court Judge of Bihar, dated September 
4, 1937. 

Mr. Ramnandan Prasad, for the Peti- 
tioners. 

Mr. Girjanandan Prasad, for the Opposite | 
Party. 

dudgment.—this Rule is directed 
against the order of the Small Cause 
Court Judge of Bihar allowing the plaintiffs 
damages in the following circumstances. 
The plaintiffs bad made an application 
under O. XXI, r.58 of the Oode of Civil Pro- 
cedure for release of their property which 
had been. attached by the defendants, 
Having failed in that case, they brought, 
a suit in which they succeeded and the 
property was released from attachment. 
‘Thereupon the plaintiffs brought this action, 
the substantial portion of their claim being 
for interest on an amount which by an 
order of the Court they had been forced 
to deposit pending the disposal of their 
guit under O. XXI, r. 63. 

The plaimntifis are on the horns of 
dilemma. If it was an action for trespass 
under Art. 35 (j} and the only cause of 
action can be'an action in trespass then 
it is clear that the jurisdiction of the 
Small Cause Court is ousted. If, on the 
other hand, it was a claim, asthe Bombay 
High Court have stated in the case of 
Jodha Bijai v. Maganlal Chhaganlal Desai 
(1) for interest by way of damages, then 
wiih great respect to the learned Judges 
having regard to the recent decisio® of 
their Lordships of the Judicial Committee 
cf the Privy Counce] in a case so far 

(1) A I R 1930 Bom. 80; 124 Ind. Oas. 112; 31 Bom, 
L R 1807; Ind. Rul, (1930) Bom. 249, | 


1938 


unreported, being the case of the Bengal- 
Nagpur Railway Co. Ltd. v. Ruttanji 
Ramji (2) interest is not recoverable by 
way of damages. ‘The third answer to 
the plaintiffs’ case is that the damage 
claimed is too remote: I make that observa- 
tion with regard to the merits. But in 
so far as it is for damages for trespass 
as contemplated by Art. 35 (3), the Court 
below had no jurisdiction. 
the parties did not take the eobjection as 
regards jurisdiction, might, in certain cir- 
cumstances, incline this Couri to refuse 
to exercise its discretion in favour of the 
petiticners; but the case here is so clear 
es to show that in any event the Judge 
had no jurisdiction, that that principle 
does not apply. 

The Rule is made absolute with costs: 
hearing-fee two gold mohurs. 

D. Rule made absolute. 
ae AT R1938 P O 67; 173 Ind. Oas. 15; 1938 O 


119; 19P L T 125; (1939A LJ169; 10 R PO. 
N 261; 1938 A L R 


316; 47 L W. 281; (1938) O 
167; 4 BR 3Å @Œ 0). 


S 


SIND JUDICIAL COMMISSIONER'S 
l COURT ° 


Oriminal Appeal No. 45 of 1937 
August 25, 1937 


Logo, J. i 
KARAMALI MANJI—APPRLLANT 


VE TEUS 

EMPEROR—Rgsponpgent 
Penal Oode (XLV of 1860), s. 409—Hztstence of 
«trust depends upon actual facts and not upon legal 
mterms used by parties—Firm financing accused for 
chase and sale of goods—As security goods to 
be stored tn go-down of firm—Rent to be paid by 
accused—Interest also to be paid—Sale proceeds to be 
<oredtied to firm—Accused selling goods but not 
hp jirm—Trust held was not created—Accused 
committed no offence under s. 409. : 
The question whether A entrusted Property to B 
is one which depends upon the actual facta of the 
cass and not merely upon the legal terms employed 
by the parties. Ifthe real nature of the transaction 
is a loan, the fact that the parties ın writing call it 
«a trust, or agres that for the purposes of the Penal 
Code the property in the money shall be deemed 
mo remain in the original owner or agree that the 
«party receiving the money shall be liable for cri- 
minal breach of trust ıf he applies the money to 
wa purpose other than that agreed upon, would not 
Dring that transaction within the scope of s 405, 
Penal 'Oode. Nga Po Ywet v. Emperor (|), relied 


«On. 

. The complainant's firm merely financed the accused 
«wend his partner in carrying on their business of 
«purchase and sale of guany bags. As security the 

oods wera stored in the godown of the complainant 
gt which they had to pay rent and the accused and 

his partner were required to pay into the com- 
~plainant’s firm the sale proceeds of the goods. Ths 
mgoods were to be purchased by the accused and 


174—19 & 20 


KARAMALI MANJI V. BMPRROR (SIND) 


The fact that 


145 


his partner in;.their own names. On moneys ad: 
vanced by the complainant's firm the accused and 
his partner had to pay interest. Oomplainant’s 
firm was to receive commission at the rate of eight 
annas per 100 bags on sales effected by the accused 
and his partner. Goods were to be sold by the 
acoused and his partner in their own names The 
accused and his partner were solely responsible 
for the sale proceeds of goods sold “if any merchant 
faila, runs away, dies orthe amount of bardan be 
not recoverable in any other circumstances.” The, 
accused sold some goods but did not pay the sale 
procesds to the firm. He was convicted unde? 
Held, that neither the money with which the 
goods were purchased northe goods after they had 
been purchased were the property of thé com- 
plainant’s firm entrusted to the accused and his 
partner as their agents. There being ‘no trust, the 
eras could not be convicted under s, 409, Penal 
ode. 


Mr. P. S. Shahant, for the Appellant. 
Mr. Parsram Tolaram (Assistant Public 
Prosecutor), for the Crown. 


‘Judgment.—The appellant in this case 
has been convicted by the Special First 
Olass Magistrate of Karachi (Mr. Balchand 
Alumal) of: an offence under s 409, Indian 
Penal Oode. He has been sentenced to 
rigorous imprisonment for a period of three | 
months and to pay a fine of Rs. 500 or in 
default, to undergo rigorous imprisonment 
for six months. ‘hereis scarcely any dis- 
pute with regard tothe facts of the case. 
Appellant Karamali and another Khoja 
named Hashim are, by profession, dealers 
in gunny bags, old and new. They were in 
need of capital to carry on their business 
and in October, 1934, they approached the 
complainant's firm to finance their busi- 
ness. The complainant's firm agreed to do 
so to the extent of Rs. 2,000 to Rs. 3,000 
and the terms of this agreement were 
reduced to writing on November 1, 1934. 
This agreement is ix. I-A in the case. The 
agreement reads as follows: _ 

“We, Hashim Mooljiand Karamalji Mowji, caste 
Khojas, residents of Karachi, do hereby agree and 
give in writing that we shall do the. business of 


chasing bardana bags by borrowing money. 
Bom the i of Seth Uttamchand-Moolchand on 
the following terms : f 
1. That we shall do the business of purchasing 
bags. 
Bony Whatever gunny bags, whether old or new, 
wil be purchased in the town, shall be purchased 
by us in our own name, and on delivery of the 
goods we shall store the same in the go-down of 
Seth Uttamchand-Moolchand. 
3. That we shall take the purchase money from 


Seth Uttamchand-Movlchand after storing the 
goods in the go-down. , 
4 That we shall pay interest on whatever 


amount is invested by Seth Uttamchand-Mool- 
chand at Re. 0-t-0, eight annas per cant, pe, 


as That we shall pay rent of the go-d wn which 
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will be taken by Seth Uttamchand-Moolchand for 
our aforesaid bardana. 

6. That in lien of the investment of money 
and labour, we shall pay commission at Re, 0-B-0, 
eight annas on 100 bags. 


d hat as soon as the goods are placed in the 
go-down ‘of Seth Uttamchand-Moolchand, the owner- 
ship ofthedardana bags shall vest in Seth Uttam- 


chand-Moolchand. 
8. That as the goods will be disposed of by Seth 


Uttamchand-Moolchand from time to time, he shall 
aredit the amount to us in our account; and he 
shall at the very time debit to usthe commiasion 
at Re, 0-8-0, eight annas per 100 ba 

9. That if any merchant fails, rans away, dies 
or the amount of bardan be not recoverable in an 
other circumstances then Seth Ustamokand-Moct- 


chand is not bound to give us credit for that 
amount. 


10. That if any merchant refused to pay the 
amount or raised dispute ofany manner and ifon 
amount of that dispute Seth Uttamchand-Mool- 
chand has to go to Oourt, then we shall pay up all 
the costs, etb., thereof at the very time, we 


tefused to pay the cost at the very time, Seth 
Uttamchand-Moosichand is not bound and responsi- 
ble to go to the Court.” 


Clause 8 of this agreement provides that 
the goods purchased by the appellant and 
Hashim were to be disposed of by the 
complainants firm and the proceeds cre- 
dited to Hashim and Karamali in their 
account with the complainant's firm. As 
& matter of fact, however, the com- 
plainant’s firm only made asingle purchase 
and five or seven days after Noveniber 1, 
1934;-and up to the time when trouble arose 
in April, 1936, all purchasers of gunny bags 
and all sales of these gunny bags were 
made 'by the ‘appellant and Hashim in their 
own names. In April, 1936, after the agree- 
mént had*been in force for nearly two 
and a half years Hashim-owing to financial 
difficulties disappeared. During the month 
of April, 1936, ‘the appellant and Hashim 
had effected sales of gunny bags worth 
about Ra. 1;542. The sales had been reported 
by the appellant to the complainant’s 
fitin but the sale proceeds to the extent of 


Rs. 1,542 had not been paid to the com“ 


plainant’s firm. The complainant -there- 


upon reported matters to the Police ‘who- 


after investigation challaned’ the appellant 
for an offence under s. 409, Indian 
‘Penal Code. The appellant was there- 
after tried, convicted and sentenced -as 
sót out above. l l 

Learned Counsel for the appellant has 
argued that the conviction of the appel- 
lant cannot be sustained ae ths appellant 
was not in law entrusted with the goods 
in question or with the. sale proceeds 
thereof and that therefore there has been 
no criminal breach of trust on his part- 
thet at most, the appellant has committed 
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breach of contract for which he may be 
civilly liable to the complainant’s firm. In’ 
Nga Po Ywet v. Emperor, 24 Ind, Oas. 332 


(l) decided by the Full Bench of the 
Lower Burma Chief Court, it was 
held that : 


“The qustion whether A entrusted property to B 
is one which depends upon the actual facts of the 
case and not merely upon the legal terms employed 
by the parties. If the real nature of the transaction 
is & loan, the fact thatthe parties in writing call 
it a trust, or agfee that for the purposes of the Penal 
Oode the property inthe money shall be deemed 
to remain in the original owner or agree that the 
party receiving the money shall be liable for ori- 
minal breach of trust if he applies the money to a 
purpose other than that agreed npon, would not bring 
that transaction within the scope ofs 405, Indian 
Penal Code. The Penal Code cannot be altered by 
agreement of parties so as to make œs. 405 applica, 
ble to a transaction which is in its realnature a 
loan, JE A anaa money from B for ear 
specifi Tposes, @ money is not entrusted to 
within the. Ineaning of s 405, Indian Penal Oode, 
if A is liable to return the money in eny event. There- 
fore the trast, if any, in this case is merely a techni- 
cal or colourable trust." 


Applying this test to the fads of the- 
present case, it yould appear that the 
complainant's firm merely financed the 
appellant and his partner in carrying on 
their businesg of purchase and sale of 
Sunny bags. As security the goods were 
stored in the godown of the complainant 
and the appellant and his partner were 
required to pay into the complainant's 
firm the ‘sale proceeds of the goods. There 
was no trust either in respect of the 
money advanced to the appellant and his 
partner ‘or in respect of the goods pur- 
chased thérewith. That this was fhe. 
true position -between the parties is-evis 
dent from the following facts: (a) The: 
goods wereto be purchased bythe appel- 
lant and his partnerin their own names. 
(b) After purchase the goods were to bè 
stored in the godownoof the complainant's. 
firm for which the appellant and his 
partner had to pay rent. (e) On moneys 
advanced. by the complainant's firm -thet 
appellant and his partner had to pay 
interest. (d) Complainant's firm was to 
receive commission at the rate of eight 
anngs per 100 bags on sales effected by 
the appellant and his partner. (e) Goods 
were to be sold by the appellant and his 
partner in their own names (f) The 
appellant and -his partner were solely-rea- 
ponsible for the sale proceeds of gcods 
sold “if any merchant fails, runs away, 
dies or the amount of bardan “he not 
recoverable in any other circumstances, 


(1) 24 Ind. Oas, 332; A1R1914LB1;15 Or Ly 
452, T L'B R 278; 7 Bur. L T 209 (F B). ~ 
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(g) Al litigation in connection with the 
recovery of outstanding in the business, 
if carried on by the complainant's firm, 
had to be paid for by the appellant and 
his partner. On these facts, it isto my 
mind idle to contend that either the 
money with which the goods were par- 
chaced-or the goods after they had been 
purchased were the property of the 
complainant’s firm entrusted to the appellant 
and his partner as their agent. As against 
allthe points indicated above, there is a 
mere statement in.cl. 7 of the agreement to 
the effect that: ` 

“As soon as the goods are „placed in the, go-down 
of Seth Uttamchand-Moolchand the ownership. of the, 
dee bags shall vest in Seth Uttamchand-Mool- 
Clic. + 


- As slated in the Full Bench -ruling 
referred to above, the existence or non- 
existence of a trust in any particular case 
docs not depend upon the use of legal 
terms employed by the parties but upon 
the -actugl facts of the case. The actual 
facis in "this case make out no trust. The 
Full Bench ruling of the Lower Burma 
Chief:Oourt was cited with approval by 
Raymond, A. J. O. in -the -unreported case 
of Pahlajrai v. Crown. “In that case 
Pahlajrai, the indentor of a large consigo- 
ment -of biscuits was unable to pay for 
them on arrival and obtained possession 
thereof from the exporte1's local agent by 
executing in favour of that agent a trust 
Feceipt.. Pahlajrai -scld the goods and 
appropriated the-sale proceeds to himself. 
‘The ‘learned Additional Judicial:Commis- 
sioner held, following the case decided by. 
tne Lower Burma Onief Oourt, that -the 
mere use of -the words ‘“trust” or “‘en- 
trusted” in ‘the -trust receipt did not create 
& trust of which the accused in that case 
had .committed a breach. The learned 
Assistant Public Prosecutor in supporting 
the conviction has invited my attention to, 
the case in Reg v. Townshend (2). The 
case ‘Is entirely - distinguishable. In that 
case an indentor had obtained money from 
a bank by-handing over to them bills of 
lading recovering the goads consigned to 
him. Thereafter he obtained possession of 
the bills-of lading in-order -to enable him to- 
clear the goods anri sell‘them. He appro- 
priated to himself the sale proceeds. It wag 
‘held that moder these circumstances he 


was guilty of larceny. The -bills of-lading- 


were documents of title to the goods’ and 
in .passing the bills of lading over to the 
bank he -passed over to the bank the 
ownership: of the goods. ‘The go ds there- 
(3) (1884) 15 Cox OÙ 466.- si : 
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fore belonged to the bank and when the 
sale proceeds thereof was misappropriated 
by the broker, there was a clear case of 
criminal breach of trust. I am of opinion 
that this conviction cannot be sustained. 
I accordingly allow this appeal and reverse 
the conviction and sentence of the appolé 
lant. The fine, if paid, to be refunded. 
The appellant is on bail and his bail bond 
is cancelled. 
8. Appellant acquitted. 





PATNA HIGH COURT 
Civil Appeal No. 161 of 1934 
November 26, 1937 
OovRTNEY-TBREELL, O. J. AND 
OHATTBRJI TI, J. 
JUGESHWAR SINGH AND ANGTHHR-—— 
Daren DANTS— ÅPPELLANTS 


VETEUS 
RIJHAN SINGH AND OTHERS 
— PLAINTIFFS AND OTHERS—DRFBNDANTS 
I RSPONDENTS s 
Partition—Sxuit for—Final decree by Subordinate 
Court— First appeal to High Court—Questions of-fact 
wre frat appeal to the High Court from the final 
decree of the Subordinate Judge in a partition surt 
is really in the nature of a secon] appeal in which 
only questions of law and principle can be consi- 
dered. It is quite impossible for the Oonrt to .go 
down tothe area in question, inspect the land, hear 
the various objectors, and in fact, review the deci- 
sion of the Commissioner on fact- The power >to 
review the decision of the Commissioner on facts 
is a matter for the Subordinate Judge, and his 
view ofthe fects ought to “be final as a first ap- 
pellata decision on fact.. The High Court should 
only interfere when it is shown:thatthe Judge in his 
decision has gone wrong on some .question of ,prin- 
ciple in making the final allotment and in drawing 
up’ the decree. i 
O. A. from the original decree of ‘the 
Sub-Judge, Darbhanga, dated August 13, 
1934. 
~ Mr. Janak Kishore, for-the Appellants. 
: Messrs. S. S. Bose, B. N. Rat and 'R. 
Misra, for the Respondents. a 
Courtney-Terrell, ©. J.—Tnis is 8 
first appeal against the final decree in 
a partition suit, the appellants objecting 
to ‘the takhtas which have been allotted 
to them by the order of the Subordinate 
Judge. Having regard to the frequency 
with which appeals from final decrees 
come to us, it is desirable that the prin- 
ciples upon which such ‘appedis must ‘be 
heard should- be restated with emphasis. 
The Subordinate Judge when ‘he makes 
the final decree considers, first, the-report 
of the Oommissioner; the Oommissioner 
has been to the spot, has ‘heard! the 
contentions of the parties and the -eyj- 
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dence which the parties produced before 
him and then to the best of his ability 
directed the partition by meets and bounds, 
taking into consideration the element of 
compactness, the element of equality, the 
nature of the land to be divided and 
many other circumstances which he must 
take into account and then submit his 
Teport to the Subordinate Judge. It is 
then open to any party, whois dissatisfi- 
ed with the takhta ailotted, to ask the 
Subordinate Judge to disregard the report 
of the Commissioner; and the Subordinate 
Judge again reviews the facts and corrects 
the award of the Commissioner. 

Therefore a first appeal to this Court trom 
the order of the Subordinate Judge is 
really in the nature of a second appeal in 
which only questions of law and principle 
can be considered. It is quite impossible 
for the Court to go down to the areain 
question, inspect the land, hear the various 
objectors and in fact review the decision 
of the Commissioner on fact. The power 
to review the decision of the Commissioner 
on the facts is a matter for the Subordi- 
nate Judge, and his view of the facts 
ought to be final as a first appellate decision 
on fact. The High Court should only inter- 
fere when it is shown that the Judge in 
his decision has gone wrong on some ques- 
tion of principle in making the final allot- 
ment and in drawing up the decree, and 
I think’ much money and trouble would 
be saved to parties to partition suits if 
they realised that principle and they would, 
in the majority of cases, refrain from coming 
before the High Court in an attempt to 
upset the allocation of the takhtas, In this 
particular case before us, the appellants 
notwithstanding that they were ably re- 
presented could not indicate that any mistake 
in principle was made by the Subordinate 
Judge and the learned Advocate on their 
behalf was driven to an attempt toinduce 
us to review the findings of fact which 

ad been arrived at before the Commis- 
sioner and to re-divide certain parts of 
the land and award to the parties takhtag 
other than those they have already received. 
In this attempt he was .bound to fail, 
and the appeal must accordingly be dismiss- 
td with cost, which we assess at five gold 
mohurs to be divided equally between 
the contesting parties, that isto say, half 
to ‘the party represented by Mr. Bose and 
half to the party represented by Messrs. 
B. N. Rai and R. Misra. 

Chatterji, J —I agree. 

D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. 31-B of 1935 
August 5, 1936 
Stons, O. J. AND Nryoa, J. 
RAJE GOPALRAO—ApprLLANT 
VETSUs 


RAJE DEVIDAS AND OTHBRI— RESPONDENTS 

Civil Procedure Code (Act V of 1908, 0. XL, r. 1, 
Appendiz F, Form %—Application for appoint- 
ment of Recetver—Prayer should be for appointing 
named person—Practice—Order directing defendant 
to put Receiver'in possession —Order sheet showing 
a named person appotnted—Order, tf final order— 
Appeal, competency of—Only order which ia appeal- 
able is that appointing Receiver by name. 

In applying for the appointment of a Receiver it 
is preferable for the applicant to ask for the 
appointment of a named Receiver, Whether that 
poron will be appointed or not does not matter, 

he Court may appoint him, or may direct the 
appointment of somebody else. But if theapplication 
does not name any Receiver, then, the proper 
course to take is not to makean order stating that 
æ Receiver is appointed, leaving at large who he 
shall be; nor is it proper to make an order granting 
the application and still leaving the matter at large 
as to who the Receiver ought to be. a 
course to baksis to adjourn the mat 
name of a Receiver to be placed before the Court 
go thatthe Oourt can Sappoint a Receiver on the 
adjourned date. In other words, there should not 
be two orders, one stating that the Goart finde it 
just and convenient to appoint a Receiver and 
stopping at that ‘and then a later order appoint- 
ing a particular person as Receiver, There should 
be one order appointing a Receiver who is named. [p. 
150, col. 1. 

[Oase-law discussed. ] 

An order stating that a Receiver will be sd Kern 
but leaving at large who he shall be, or an order that 
the application is granted, when the application is 
merely an epplication for appointment of a Receiver 
unnamed, is not such an order as O. XL, r. 1 (a), Oivil 
Procedure Code, contemplates. It may be that such an 
order cannot be appealed against as not being a final 
order. But it is that order that decides the matter of 
substance between the parties. On the other hand 
it may be that that order is appealable in which 
case, ifthe person aggrieved by it waits until the 
next order appointing the Receiver by name is 
passed, he will find himself on ap met by the 
argument that his appeal is out of time. Nolitigant 
should be placed on the horns of this kind of 
dilemma and it can be very easily avoided by 
taking care that there is only one order and that 
riat order appoints the Receiver by name. [p. 150, 

2 


Where the order passed on an application for 
appointment of Receiver directs the defendant to 
put the Receiver in possession of the property but at 
the same time it never states who the Receiver ia, and 
it accordingly directs the defendant to do something 
that is manifestly umpossible and the order sheet 
shows that a certain person was appointed as Receiver, 
it should be considered the final order which ig 
appealable. The fact that it was imperfect will 
not make it any the less a final order. |ibid.] 

Per Niyogi, J—An expression of opinion by the 
Judge, whether it is named an order or aefinding, 
that the case isa fit one for the sppointment ofa 
Receiver can hardly be operative by ıtself so as to 
affect one or the other party. It is only when that 
expression 18 followed by an operative order that 
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‘it would affect the interests of the party against 
whom it is passed so as to give him aright of appeal. 
That order is the order appointing a Receiver 
contemplated by r. 1 and forthe true construction 
of this word “order” one must read the expression 
in conjunction with Form 9, Appendix F, Oivil 
Procedure Code That form indisputably shows 
that the appointment ofa Receiver is to be made by 
name so that he may give security so as to be 
eligible to perform his duties as Receiver, and hence 
the only order which is appealable is the order ap- 
pointing a Receiver by name and that alone would 
Jeda party aggrieved a right of appeal. [p. 153, 
col, e 


[Case-law referred to.! 

Misc. A. from the order of the Court of the 
Second Additional District Judge, Akola, 
ca April 29, 1935, in O. S. No. 2 of 
1931. 

Mr. M. R. Bobde, for the Appellant. 

Mr. M. B. Kinkhede, R. B., for the Respon- 
dents. 

Stone, C. J.—A preliminary objection 
has been taken to the maintainability of 
this appeal on the ground that the only 
order under which the appeal lies- is 
O. XLIT§ r. 1 (s) which enables an appeal 
to be taken against an order under r.1 
of O. XL. Rule 1 of O. XL, is in the 
following terms so far asmaterial: “Where 
it appears to the Courtto be just and con- 
venient, the Court may by ofder (a) appoint 
a Receiver of any property, whether before 
or after decree.” An application was made 
in this matter for the appointment of a 
Receiver. It was made under O. XL, rr. 1 
and 3. It prayed that “the Oourt be 
pleased to appoint a Receiver of the said 
property.” On that there was passed an 
order under O. XL, rr. 1 and 3 of the Oivil 
Procedure Code, which ends, after considera- 
tion of the merits and the law, as follows: 

“The application for the appointment of Receiver 
n pret a granted. Oosts will abide the result of 

e sult, 

3. The defendant shall put the Receiver in posses- 
sion of the property referred to....” 

Now it is said that the only kind of order 
made under O. XL, r. 1, that is appealable 
is afinal order, that no order is a final 
order under that order unless it appoints 
a Receiver by name because until a 
Receiver by name is appointed, the matter 
is in an inchoate state and there is somes 
thing still to be done, that is to say, a 
Receiver by name must be appointed by 
some other order because of course the 
property cannot be put in the possession of 
nobody, and there is nobody to take posses- 
sion of if until the Court has decided not 
merelg that a Receiver is to be appointed, 
but who that Receiver should be. In 
support of the argument, a number of cases 
have heen cited of which Muhammad Askari 
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v. Nisar Hussain (1) states tha decisions 
one way or another as they stood in 1919. 
In that case a Bench of the Allahabad High 
observed: 
ae a admitted fact that no Receiver has 
upto the present time, been appointed. So there 
is no order by the Oourt below actually ippo nne 
a Receiver, but merely an aed the Court 
of its ês ers fo pppn ae tek 
1 Q a 

kah Pa 0. XL. Order XL r. 1, says that, 
where it appears to the Oourt to be Just and con- 
venient, the Court may by order a Laga Receiver, 
and itis, therefore, clear that thelaw gives a right 
of appeal only against an order appointing 8 
Receiver and not against an expression by the 
Gourt below of its intention to appoint. The matter 
is covered by many decisions. It was decided by 
the Oaleutta High Court in Upendra Nath Chowdhry 
v, Bhupendra Nath Nag Chowdhry (2) and also 
by the Bombay High Oourt in the case of 
Narbadashankar Mugatram Vyas v, Kevaldas 
Raghunathdas (3) and also by our own Gourt in 
the case of Ramji v. Koman Das (4). The only 
decision in favour of the present appellant is one of 
the Madras High Court in the case of Palantappa 
Chetty v. Palantappa Chetty (5)." l 

The Bench thereupon considered 40 
Madras observing that it was a case which 
had been referred by two Judges who took 
a view diferent, from that which the Full 
Bench eventually took, and the Full Bench 
was divided, two being ia favour of the 
view expressed and one against. 
Palaniappa Chetty v. Palantappa Chetty 
(5) took the view that where there has been 
an order stating thata Receiver will be 
appointed but not mentioning who the 
Receiver shall be, that is an appealable 
order. The view expressed in 40 Madras 
was followed in Gobind Ram v. Ganesh 
Das (6), Firm Raghbir Singh v. Narjijan 
Singh (7) and Nrisingha Charan v. Rajniti 
Prasad (8) took a similar view. In my 
opinion, that point raised in the above 
series of cases does not fall to be determined 
here, But, as, in my opinion, a practice 
admittedly prevails in this province which 
is apt to lead to trouble, it may be desir- 
able, in the light of the views expressed 
in those cases, to indicate what, in my 
opinion, the proper practice should bc. 

Here the first Mistake, though | am 


(1) 42 A 227; 54 Ind. Oas. 520; 18 A LJ212;2 UPL 
R (A) 95; A I R 1920 All. 149. 
S 13 O LJ 157; 9 Ind. Oas, 582, 
(3) 17 Bom, L R 510, 29 Ind. Oas. 504; A IR 1915 
7 


om. 
9; 27 Ind. Cas. 646, A I R 1915 All, 129, 
9 40 M 18; 40 Ind. Oas. 185; 323M LJ 304; (1917) 
M W N 303;5 LW 776; A IR 1918 Mad. 1146. 
(6) 1 Pat. 625; 69 Ind Oas. 929; (1922) Pat, 220) 4 U 
PL RB (Pat.) 68; AIR 1982 Pat. 577; 4P LT $40; 1 


161 
F rex 1993 Lah. 48; 72 Ind. Cas, 569. 
32 


T 

j= 
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> w 
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Den 


9 
3 ATR 1938 Pat. 360; 142 Ind. Oas. 300; 18P LT 
` Tnd. Rul, (1938) Pat. 135. 
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‘jnformed, it is a universal mistake or rather 
“a universal practice, is to apply for the 
‘appointment of a Receiver generally 
without in any way indicating whois to he 
appointed Receiver. As a consequence of 
.the application thus being at large, leav- 
ing the matter, if the application be 
. granted, in the air, it is possible to'find an 
order granting the application which 

Carries the application no further. It is no 
_good to have an order of the Court saying 
that a Receiver'is to be appointed. What 
‘is wanted isthe appointment of somebody 
whom the Court ig to place in possession the 
„property which he has to receive. There- 
fore, it is, in my opinion, preferable for the 
applicant to ask for the appointment ofa 
named Receiver. Whether that person 
‘will be appointed or not, does not matter. 
The Oourt may appoint him, or may direct 
the appointment of somebody else. 

- But if the application does not name 
‘any Receiver, then. in my opinion, the 
‘proper. course to take is not tc make an 
-order stating that a Receiver is appointed, 
leaving at large who he shall be; nor is 
it properto make an order granting the 
application and still leaving the matter 
at large as to who the Receiver ought to be. 
. The proper course to take is to adjourn 
the.matter for the name ofa Receiver to 
be. placed before the Oourt so that the 
Court can appoint a Receiver on the 
adjourned date. In other words, there 
should not be two orders one stating that 
the Gourt finds it just and convenient to 
- appoint a Receiver and stopping at that 
and, then a later order appointing a 
particular person as Receiver. There 
Should be one order appointing a Receiver 
who is n med. 

Ifthe above cases are examined, it will 
be found that they turn upon whether the 
order thitis being appealed against isa 
final order or something less than a final 
order. They consider whether, when the 
Court s.ys a Receiver shall be appointed, 
| it is merely finding that this is a case 
where it is just and convenient to appoint 
- @ Receiver (in which case itis of course 
a mere finding leading to a Subsequent, 
order) or whether the Oourt is making an 
order which is final. Ifit is final, since it 
is made under O. XL, r. 1, itis appealable. 
If it is not final but is leading up to some 
other order that is final, then it is the other 
. ofder that is appealable and not this order. 
That sort of difficulty could, in my opinion, 
be avoided by not making something that 
purports to he an order àt one date, and 
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order stating thata Receiver is' appointed 
without the name of the Receiver, and then 
making another order at a later date atating 
who the-Receiver shall be. 

To make two separate orders, in my 
opinion, might cause great inconvenience 
and some injustice. It may well be that 
such an order as the first named, that ie 
to say, an order stating that a Receiver 
will be appointed but leaving at large who 
he shall be, osan order such as it was stated 
was made in this case that the application 
is granted, when the application is merely 
an application for appointment of a 
Receiver unnamed, is not such an order as 
O. XL, r. 1 (a) contenplates. It may’ be 
that such an order cannot be appealed 
against as not being a final order. But it 
is that order that decides the matter of 
substance between the parties. On the 
ether hand it may be that that order is 
appealable in which case, if the person 
aggrieved by it waits until the next order 
appointing the Receiver by name @s passed, 
he will find himself on appeal met by the 
argument that his appeal is out of time. 
No litigant should, in my opinion, be 
placed on the horns of this kind of 
dilemma and ft can be very easily avoided 
by taking care that there is only one 
order and that that order appoints the 
Receiver by name. Many cases may arise 
where such an order will be preceded by an 
announcement by the Oourt that it has 
come to the conclusion that in the circum- 
stances of the case a Receiver should be ap- 
pointed. But that announcement should 
not be so made a8 to amount to an order. 

In this case, however, these difficulties 
largely disappear when' one considers the 
facts. I have quoted the end of the order 
appesled egainst, and it will be observed 
that it directs the defendant to put the 
Receiver in possession of the property. 
At the same time it never states who the 
Receiver is and it accordingly directa the 
defendant to do something that is mani- 
festly impossible. When one looks at an 
order and sees that it is directing a party 
to do something that is manifestly impos- 
sible, one is justified in seeing whether 
that order correctly expresses what the 
learned Judge did. For that purpose’ we 
have locked at the order sheet and we find 
that the order sheet is as follows: 

“Order passed regarding appointment of Receiver 
Mr. Shirsalkar M. G. is appointed Receive» and is 
directed to furnish security to the extent of 
Rs. 6,000 in two sureties of . 8, each 
further orders Wil be 


+ 
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It appears to us, therefore, that the order 
that was passed on April 29, 1935, is not 
correcily represented by the order that 
was signed by the Additional Sub-Judge 
and it must be amended by adding after 
the words “costs will abide the result of the 
suit”, the following words : “Mr, Shiraalkar 
18 appointed Receiver and is directed to 
furnish security tothe extent of Rg 6,000 
in two sureties of Rs. 3,000 each till May 
2, 1935, when further orders will be 
passed”. Further orders Were passed on 
May 3, 1935, Mr. Shirsalkar by that date 
having furnished sucurity, there was then 
issued to Mr. Shirsalkar Form 9 ( Appendix F, 
Oivil Procedure Oode) modified, that is to 
say, instead of its reading you are 
| hereby (subject to your giving security to 
the satisfaction of the Gourt) appointed 
Receiver......", it is stated “you are hereby 
(having given the security to the satisfaction 
_of the Court) appointed Receiver....... “It” is 
now said that it was that order that was the 
final order, that that order should have 
been a pealed from and that the order 
- passed on April 29, 1935, was a preliminary 
-` Or & provisional order ora mere finding 
from which no appeal lay. Further it is 
said that even if one makes the addition 
above-mentioned to this order, still it is a 
_ conditional order and Upendra Nath 
Chowdhury v. Bhupendra Nath Nag Chow- 
dhury (2) and Srinivas Prosad Singh v. 
_ Kesho Prosad Singh (9) are relied on in 
support of that proposition. I should 
desire to consider, when it arises, the ques- 
_ tion whether an order appointing a 
Receiver subject to his giving security is a 
conditional order at all havingin mind 
Form 9 above cited. If it be a conditional 
order then it would seem that all orders 
passed by Indian Oourts appointing Re- 
ceiversin the ordinary way and ‘using 
the ordinary forms are conditional orders, 
not final orders, and not appealable—a 
very serious conclusion to which as it 
~ present advised, I should not come. But, 
however, that may be in this case, there is 
ho question of the appointment of 
| Mr. Shirsalkar being made conditional 
upon his giving security. Heis according 
to the terms of the order sheet, appointed 
Receiver simpliciter. That appointment 
_-is coupled with the direction that he 
shall find security and that the matter is 
goingto be conridered at a later 
| trop which 1 infer thatif he had failed 
` tofurnish security on that later date, his 
“ Receivership would ‘have jbeen brought to 
(9) 14 OL J 489; 12 Ind. Qaa. 745. - ` 


+ & 
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an end. That this Receivership began 
then and there is apparent from cl: 3 of the 
order appealed against which directs the 
defendant to put the Receiverin possession 
of the property which must be construed 
as meaning that the defendant should put 
the Recsiver in possession of the property 
forthwith. a 
It is farther urged by way of objection 
that in any case this appeal should not 
be heard because the appellant has failed 
to file the right order, that he has filed the 
order typed at pp. 20 to 25 of the paper- 
book in 37-B of 1935, andhe should have 
filed some other order, which has never 
been issued, discoverable by looking at the 
order sheet in this case. In my _ opinion, 
however, upto April 29, 1935, there was 
only one order. That order as it stands 
and as typed in the paper-book above- 
mentioned is obviously defective ‘and con- 
tains some hiatus for, as above observed, 
it directs the defendant to put the 
Receiver in possession but does not 
mention who the Receiver is. That. bein 
80, 48 above Observed, this Court is entitle 
to bridge that hiatus if if can properly 
be done, that is to say, if the Court passing 
that order has merely made a slip and 
the order does not carry out the direction 
ofthe Court. We find on looking at the 
order-sheet that there has been a slip, 
that the Court did appoint a Receiver 
and that that Receiver’s name should have 
appeared in this order, and we correct the 
order accordingly. Having reached that 
position that there is only one order which 
we correct the appellant could only attach 
to his appeal the one order that wag in 
existence. That one order as it was before 
amendment was imperfect. We amend it 
and make it conform with the Judge's 
real order as apparent from the order- - 
siset. So amended, itis an order appoint- 
ing a Receiver by name in the ordinary 
way, whereupon, in my opinion, the objec- 
tion clearly falls. ee 
Niyogi, J.—While agreeing with’ ine 
conclusions of my Lord the Ohiet Justice 
Imay add the few words which follow: 
There has been on the question a difference 
of opinion between the Madras and Patna — 
High Courts on one side and the other 
High Oourts on the other. The difference 
of opinion turns onthe quéstion whether 
the order of the Judge which says that 
it is just and convenient to appoint a 
Receiver is a provisional order or a‘ final 
order withingthe meaning of r. 1 of O. XL, 
_QOivil Procedure Code, A Full Bench of - 
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the Madras High Court by two Judges 
against one, relying upon the practice 
Prevailing in England in this matter, 
considered that the proper interpretation 
to be put upon r. 1 is to regard the order 
merely expressing the opinion of the 
Judge as to the expediency of appointing a 
Receiver in the case as an order giving 
aright of appeal to the aggrieved party. 
Ona matter which is governed by the 
. express provisionsof statute law in force 
in India, it may be dangerous to import 
the considerations borrowed from English 
Law. The matter must really be decided 
un the true construction of r. lof O. XL. 
It says: 


“Where it appears to the Court to be just and 
convenient, the Oourt- may by order appoint a 
Receiver, ..” | 


It presupposes that the Oourt before 
passing an order appointing a Receiver 
has satisfied itself about the justice and 
convenience of the appointment of a 
. Receiver. An expression of opinion by 

the Judge, whether it is named an ‘order 
or a finding, that the case is a fit 
, one for the appointment of a Receiver 
can hardly be operative by itself so as to 
, affect one or the other party. Itis only 
-when that expression is followed by an 

operative order that it would affect the 
interests of the party against whom it 
_ 1s passed soas to give him a right of 
appeal. That order isthe order appoint- 
ing a Receiver contemplated by r.i and 
for the true constraction of this word 
‘order’ one must read the expression in 
conjunction with Form 9, Appendix F, 
Oivil Procedure Code. That form indisput- 
ably shows that the appointment of a 
Recei:‘er isto be made by name so that 
-he may give security so as to be 
. eligible to perform his duties as Receiver. 


From these considerations it must follow — 


~ thatthe only order which, is appealable 
is the order appointing a Receiver by 
name and that alone would give the party 
aggrieved a right of appeal. There is a 
principle underlying this because, if an 
appeal is permitted from a finding which 
~ contains merely an expression of the 

opinion of the Judge asto the expediency 

of the appointment of a Receiver, no 
- Receiver may ultimately be appointed 
and the appeal would be of a purely 
academic character and the order would 
beinfructuous. That was exactly the case 
in Upendra Nath Chowdhury v. Bhupendra 
Nath: Nag Chowdhury (2), Ramji v. Koman 
Das (4), Narbadashanker Mugatram Vyas yv. 
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Kevaldas Raghunathdas (8) and Muhammad 
Askari v. Nisar Hussain ‘i In all these 
cases the Receiver had not been appointed 
before the appeal came on for hearing. 
This difficulty would show that the inter- 
pretation put upon the word “order” by the 
majority of the Full Bench in Palaniappa 
Chetty v. Palaniappa Chetty (5), is open to 
objection. 

Now turning to the facts of this case 
although I agree withthe learned Oounsel 
for the respondents on the pointof law 
raised by him, I am not prepared to 
throw out tLe appeal on the ground 
thatit hag not been direcied against 
the final order. The order which was 
passed - on April 29, 1935, a certified copy 
of which has been filed by the appallant 
along with his memo. of appeal was, 
as has been pointed out by my Lord, the 
final order and intended to be as such 
by the lower Oourt. But it was left in- 
complete for some reason which does not 
appear on the record, but at the same 
hearing it was completed by the order 
appointing Mr. Shir8alkar as the Receiver. 


This order must be read as a part 
of the order, certified copy of which has 
been filed by the appellant. If sol read, 


it is clear that he would not lose his right 
of appeal. lt is urged on behalf of the 
respondent that the appellant ought to have 
filed a certified copy of the order appointing 
Mr. Shirsalkar as the Receiver in accordance 
with the requirements of O. XLI, r. 1, read 
with O. XLIII, r.1, I am of opinion that the 
order, certified copy of which has been. 
filed by the appellant, is the final order. 


~ The fact that it was imperfect would not 


make itany the less a final order. 
I, therefore, agree with my Lord in over- 
ruling the contention of the respondents. 
N. Appeal dismissed. 


a amai 


PATNA HIGH COURT 

Civil Revision Petition No. 386: <f 193; 

November 8, 1937 
Agarwal, J. 
NANHE SHAH—PETITIONSR 
VETSUS 
ABDUL HASAN - OPPOSITE Party. 

Mussalman Wakf Act (XLII of 1923), as. 3, 5, 10— 
Courts designated to receive particulars referred to 
in the Act, if can determine right to mutawalliship 
between rival claimants. 

There is nothing inthe Mussalman Wakf Act, 
either in ita preamble or in its provisions, to indi- 
oate that it was the intention of the Legislature 
that the Ccurt designated to receive the particulars 
referred tointhe Act is to enter into an elabo, 


\ 
| 
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rate inquiry asto,the existence of the wakf or the 
right tothe mutwalliship. By leaving theright to 
“‘mutoallishtp undecided the object of the Act is not 
frustrated. The only check contained inthe Act on 
unauthorized persons claiming to be mutwallis is 
contained in ss. 5 and 10 of the Act. A per- 
son, therefore, who is not a mutwalli, but who 
has furnished a statement of particulars as re- 
guired bys 3, lays himself open to the possibility 
of the imposition of the penalty under 8.10 if he 
does not furnish true annual accounts as required 
by 3.5 This should act as a preventive against ap- 
plications under s. 3 being made by persons who 
are not actually muiwalies, as i} is obvious that such 
persons will not be ina 
accounts of the income an 
properties. a 

O. R.P. against an order of the District 
Judge, Patna, dated May 19, 1937. 

Messrs. Mahabir Prasad and Gopal 
Prasad, for the Petitioner, 

Mr. S. M. Hafeez and Qazi Nazrul 
Hossain, for the Opposite Party. 


Order—The opposite party applied to 
the District Judge of Patna alleging that 
he was the mutwallt ofan ancient imam- 
bara Ya Mauza Dujra and praying that the 
- wakf estate might be “registered.” The 

application purportéd to be under cl. | of 

s. 3, Mussalman Wakf Act, 1923, which 

requires mutwalits to file the particulars 

set out in that sub-section. The appli- 
cant stated that the wakf had been created 
in the beginning of the last century and 
that the mutwallt was appointed by the 

Mubammadsnus of the locality at a meeting 
especially convened for that purpose. He 

alleged that the last mutwalli was one 
_Amur Shah, who died in 1934; and that he 

himself had been appointed at a meeting 
espec ally convened by the Muhammadans 


expenditure of the wakf 


-of the locality. The present petitioner, who ` 


is the son of Amir Shah, filed a petition 
stating that he was the present mutwallt 
of the wakf eslate and not the opposite 
party. He claimed that the mutwalliship 
was lereditary and he prayed that the 
application of the opposite party should 
be rejected and that he himself should be 
permitted to file a petition for registration 
of the timambara asa wakf with the infor- 
mation required by s.3 of the Act. 

The Court below appears to have treated 
the matter as a contest between tworival 
claimants to the mutwalliship and, after 
framing ‘issues appropriate tothe determi- 
nation of this question, decided that the 

opposie party is the properly elected 
nutwalli of the estate. . The Court there- 
` upen ordered that the disputed tmambara 
should be registered as a public wakf of 
which the opposite party was the mutwalli, 
A perusal of the Act makes it quite clear 


NANHH SHAH v. ABDUL HASAN (PAT) si 


ition to furnish correct” 


shall be 


153 
that the Court had no jurisdiction to decide 
the questicn which it has done. “The 
preamble tothe Act states that the Act 
Is one to meake provision for the better 
management of wakf- property and * for 
ensuring the keeping ‘and publica‘ion `of 
proper accounts in respect of {such proper. 
ties. This object is to be achieved in the 
following manner: Within the time pre- 
scribed in a. 3 of the Act, the mutwalli of 
every wakf ia required to furnish to the 
Court within the local limits of whose 
jarisdiction the property of the wakf of 
which he is the mutwalli is situated, a 
statement containing a description of the 
wakf property, the gross annual income 
from such property, the amount of Govern- 
ment revenue and cess, an estimate- of 
the expenses incurred in the realization 
of the income of ‘the property, and other 
particulars of a like nature. Section 4 
requires the Oourt to exhibit in the court- 
house notice of the information which’ has 
been furnished, and makes provision for 
interested persons to petition the Oourt in 
writing for the issue of an order requiting 
the mutwalli to furnish particulars. In 
the event of such an application being 
made, the Courtis empowered to make 
such enquiry asit thinks fit, and to order 
further particulars to be supplied. By 
s. 0 it is provided that any person who 
fails to comply with the requirements of 
s. 3or fails to furnish further particulars 
-when called upon to do sounder s. 4, shall 
be punished with a fine. | i ' 
It will be noticed, therefore, that the 
only questions which the Oourt ıs' called 
upon to decide by the provisions of this 
Act are: (1) ‘whether further particulars 
called for under s. 4; (2) the 
adequacy of such particulars, and (3) whe- 
ther the mutwallt has made himself-liable 
to be fined. The Act appears to be designed 
merely to secure a record of..the extent 
and income of wakf properties. Such a 
record has two obvious advantages: jr. 
the first place, if the particulars required 
are recorded, it enables the Court to pro- 
tect wakf properties, and, in the second 
place, if the required particalars are not 
recorded, the omission creates an obstacle 
in the way of a dishonest judgment-debtor 
who, in the course of execution proceedings, 
might claim thatthe property sought to 
be attached is not his personal property 
Lut dedicated property. There is nothing 
in the Act, either in its preamble or in 
its provisions, to indicate’ that it was the 
intention of the Legislature’ that the Court 
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designated to receive the particulars referred 
to above wasg to enter into an elaborate 
inquiry as to the existence of the wakf 
or the right to the mutwallishtp 

It was contended by the learned Advo- 
cate for the opposite party that when in 
fact the Court has before it applicatioas 
by two persons, each claiming to be the 
mutwalli, it must have been intended by 
the Legislature that the Court should decide 
which of the claimants was the legal mut 
walli or that the object of the Act would 
otherwise be frustrated. If that was the 
intention of the Legislature, it has failed 
‘to give expression to it. Nor do I think 
that the apprehensions of the learned 
Advocate are well founded. If two different 
persons claim to furnish particulars in 
respect of the same wakf estate, I see 
no reason why they should not both be 
permitted to furnish them. The only check 
contained in the Act on unauthorized per- 
sons claiming to be mutwallis appears to 
be contained in s. 5 of the Act. That 
section requires the mutwallt to furnish a 
true account of income and expenditure 
to the Court, annually, and s. 10 empowers 
the Oourt to impose a fine on a mutwallt 
who fails to furnish the account or who 
does not furnish a correct account. A per- 
‘gon, therefore, who is not a mutwallt, but 
who has furnished a statement of particu- 
lars as required by s.3, lays himself open 
‘to the possibility of the imposition of the 
penalty under s. 10 if he does not furnish 
true annual accounts as required by gs. ð. 
This should act as a preventive against 
applications under s. 3 being made by 
persons who are not actually mutwallis, as 
it. is obvious that such persons will not 
be in a position to furnish correct accounts 
of the income and expenditure of the wakf 
properties. The order of the Court’ below 
is, therefore, set aside and the case is 
` remanded to be dealt with on the lines 
indicated above. ` 
D Case remanded. 
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CALCUTTA HIGH COURT. 
Civil Rule No. 402 of 1937 


M. O. Guosz, J. 
LACHMI NARAYAN RAM KUMAR— 
DaFENDANT— PETITIONER 


VETEUS 
MURALIDHAR AGARWALLA 


_ AND ANOTSER-—OpposItg PARTIES 
EAmitation Act (IX of 1908), Sch. I, Art. 64— 
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Agency terminating—Statement of account submit- 
ted by agent—Certain sum dus to principal admit- 
ted—No agreemeat that such sum would remain in 
deposit with agent and be payable at future date— 
LIamttation for ita recovery—-Time, when runs 

For money payable tothe plaintifis, for money 
found. to be due from the defendant, the limitation 
is three years from the date when the accounts are 
stated in writing signed by the defendant. 

Ontermination ofan agency, the agent submitted 
a statement of account to the principal stating that 
a certain amount was due from him to the principal 
and that the principal could have it from him on 
demand at any time. But there was no simultaneous 


- agreement in writing between the parties that the 


amount so due was kept in deposit with agent-and 
was made payable at future date : 

Held, that for the recovery of such amount the 
limitation was three years under Art. 64, Limitation 
Act, from the date when the accounts were sab- 
mitted by the agent in writing to the principal, 
er v. Krishna Chunder De (1), distinguish- 
e 


O. R. from an order of the First Court 
Sub-Jadge, Midnapur, dated February 12, 
1937. 


Mr. Gour Mohun Dutt, for the Peti- 
tioner. $ 

Messrs. Apurba Charan Mukherjee, Pra- 
vash Chandra Basu nd Durga Charan Roy 
Choudhury, for the Opposite Parties. 


-Order.—Thist is an application by the 
defendant under s. 25, Provisional Small 
Cause Oourts Act. The facts are that the 
plaintiffs and their predecessors had a certain 
rice mill and the defendant was their agent. 
Between April 23, 1928, and January 15, 


1930, ə large quantity of rice was sent 


from the mill to the defendant who sold 
the same and after deducting his commis- 
sion and other expenses used to send the 
money to the plaintiffs. The transactions 
ceased from. January 15, 1930, when the 
mill closed. Thereafter the defendant sent 
an account to the plaintiffs on September 
4, 1930, stating that he owed a sum 
of Rs. 443 odd which the plaintiffs might 
have from him on demand. The defendant's 
caso is that the plaintiffs did not make 
the demand till some date in 1936 and 
as such the suit is barred by limitation. 
The Court below held that Art. 89, Sch. I, 
Limitation Act, applied and that the 
period of limitation is threa years from 
the date when the agency terminated. 
But the Oourt found that the agency did 
not terminate. 

In this Court the learned Advocate for the 
plaintiffs has urged that there was a mutual 
agreement between the parties. The defen- 
dant admitted that he owed a sim of 
Rs. 443 odd and.the plaintifs asked him 
tokeep the sum in deposit until they demand- 
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‘ed the same, and that on that basis the 
proper Article is Art. 60, for money de- 
, posited under an agreement that it shall 
be payable on demand and that the limita- 
tion is three years from the date when the 
demand is made. Here it isnot disputed 
that the demand was first made in Septem- 
ber, 1936. It is also urged by the learned 
Advocate for the plaintiffs that, if not 
Art 60, Art. 64 would apply and the facts 
establish ‘that there wasea simultaneous 
- agreement in writing whereby the sum 
was made payable at a future time. For 
the petitioner it is urged that on a fair 
perusal of the plaint, especially paras. 4, 
5, 6 and 7 it is clear that the transactions 
between the parties ceased in January 
1930 and thereafter the defendant in 
September 1980 sent un account to the 
plaintifis stating that he owed asum of 
Ks. 443 odd and they might have it at 
any time on demand, but that the different 
plaintiffs and their successors had quarrels 
among themselves and these quarrels were 
not settled until 1936, and it was only 
after their own disputes were settled in 
1936 tnat they made the demand- upon 
the defendant, tnat,on a fair construction, 
it cannot be held that” the money was 
left in deposit with the defendant by the 
Plaintiff. ‘The defendant merely stated that 
he owed the sum to the plaintifis and 


no writing produced to show that the plain 
_, tiffs signified that they were- keeping the 
same in deposit with the defendant until 
“they made a demand. 


The learned Advocate for the plaintiffs 
‘quoted the case in J. Lazarus v. 
Krishna Chunder De (1), where a suit was 
brought by the plaintiff in June 1897 to 
recover: a certain sum of money from the 
. defenda.t on the allegation that there 
was a registered agreement between the 
-patties whereby the plaintiff was to use a 
godown belonging to the defendant fcr the 
purpose of storing jute purchased by him, 
the defendant being promised a certain 
comimiss.on in return. There was also 3 
verbal agreement to the effect that the sums 
‘of money would be sent by the plaintiff 
to the defendant who would hold the same 
in depo-it as a trustee, that on demand 
the defendant would pay to the plaintiff 
- the balance left after making the necessary 
payment for the purchase of jute, that in 

April 1594 the defendant submitted an 
eee which showed that Aa sum 


(1) 28-0 393, 
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of money remained surplus in his hands, 
that the defendant not having allowed the 
plaintif to carry on the business in his 
godown in 1891, tha vlsintili demanded the 
said sum of money in July 1894 which 
the defendant did not pay. The defence 
inter alia was that the suit was barred 
by limitation. It was’ held by this Court 
on the facts that the suit was not barred 
by limitation. There it was observed that 
the defendant held the money as a trustee 


_on behalf of the plaintiff. In the present case 


-there is no such case of trust made out 
in the plaint. For the defendant petitioner 
the case in Keshoprasad Singh v. Sarwanlal 
(2),, was quoted. There it was held that 
where an account is taken and adjusted 
and a specific sum has been found due from 
the agent to the principal, the principal 
becomes entitled to sue forthwith for the 


recovery of that money,and that either Arh.. 64 


or Art. 115 applies in such a case. 

In my opinion, Art. 64 applies to the facts 
‘of the case. For money payable fo the 

plaintiffs, for money found to be due from 
tha defendant, the limitation is three years 
from the date when the accounts are atated 
in writing signed by the defendant. Now 
in this case the defendant stated in writing 
in September 1930 that Rs. 443 odd was 
due from him. Indeed ’it is on that writing 


that the present claim is based.’ The 
‘they might have it on demand. There is 


learned. Advocate for the plaintiffs urged 


‘that there was a simultaneous agreement 


in writing whereby the amount was made 
payable at a future time This, however, 
is not made out on the plaint itself, 
It. ig there merely stated that the -defen- 
dant said that the money was owing from 
bim and held in deposit. for the plaintiffs 
payable on demand. The plaint.thereafter 
stated that they, on account of quarrels 
among themselves, did not make a demand 
till September 1936. As there was no simul- 
taneous writing between the two sides, 
the case is governed by limitation of three 
years, and as the plaintiffs did not make 
a case within three years of the account, 
which was made in 1930, the suit fails and 
must be dismissed. The Rule is made 
absolute and the suit is dismissed. Having 
regard to the circumstances the parties 
will bear their own costs. The petitioner 
will be at liberty to withdraw the sum 
deposited in this Court as security. 
D. Rule made absolute. 


(2) ae a eas: 40 Ind. Cas. 379; A I R 1917 Cal. 
156; 25 O.L J33 
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PATNA HIGH COURT 
Appeal from Original Decree No. 129 

of 1935 , 
_ December 7, 1937 
Wert AND Manouae LALL JJ. 
BAIJNATH PRASAD AND 0OTHERS— 
DEFANDANTI—ÅPPRLLANTS 
versus 
SATI LAL SAHU—PLaINTIPF AND 


: OTHBRS—DEFENDANTS—RESPONDENTS 
~ Hinda Law — Debts — Father — Antecedent debt— 
Held debt was not antecedent—Legal necessity —Mort- 
gage—Bulk of consideration proved for legal neces- 
sity—Decree Jor whole amount, if can be passed— 
Limitation Act (IX of 1908), ss. 20, 2!—Co-mortgagors 
— Personal covenant—Payment by one—Whether saves 
limitation against others as regards personal covenant. 
indu father borrows a certain amount 
say that he requires that amount urgently and 
‘it might be advance to be deducted when the mort- 
gage bond wasto be executed and then a new hand 
note is taken for a certain amount of which the pre- 
vious amount formsa part. and there is no enquiry 
ag to the necessity of this part of the sum, the loan 
cannot be supported on the footing ofan antecedent 
loan. 
In the case of' a TOBE of the A hop omiy pro- 
, the mort is only entitled to a mortgage- 
foes for the a which is justified by the neces- 
sity of the family. The contention that he will be 
entitled to a mortgage-decree for the full amount 
' where the bulk of the consideration had been proved 
for legal necessity, is relevant in acase where it is 
. sought to support a sale of property ofa joint Hindu 
famil 


The mortgage itself may be kept alive by payment 
by one of the mortgagors, but when the question 
which arises is a matter not of the liability on the 
. mortgage but the liability on the personal covenant, 
the matter which has to be determined is whether 
the payment by one joint contractor can be deemed 
to be the payment of the other Joint contractors, and 
that as 3 20, Limitation Act, quite clearly implies 
quite apart from s. 21, can only arise where the puy- 
ment is made by the one as agentof the other. Two 
joint contractors are not agents one forthe other, and 
in this particular oase s, 21 of the Act makes the 
matter abundantly clear. Mathu Ohettiar v. Muham- 
mad Husain (2), relied on, Achola Sundari Debi v. 
Doman Sundari Debi (1), explained and distin- 
guished. | 

A. from a decision of the Special Sub- 
ordinate Judge at Daltonganj, dated March 


` 12/28rd, 1935. 

Messrs. S. M. Mullick and R. S. Chatterji, 
for the Appellants. 

Sir Sultan Ahmed- and Mr. 
Prasad Sinha, for the Respondents. 


Wort, J.—This appealis by the minor 


- 


Harthar 


t 


sons of one Bhagwan Sahu who were the ' 


` defendants in a mortgage snit brought upon 
“the mortgage dated August 7, 1924 executed 
by Bhagwan Sahu and his nephew Bis- 
wanath Sahu. The appeal tis in a very 
smaii compass 'and is limited to the 
question of legal necessity as regards a 
portion only of the consideration which is 
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recitedin the bond as being Rs. 2,100. 
In this appeal we are concerned only 
with Rs. 586 out of a sum of Rs. 3,700 being 
adebton ahand-note executed by Biswa- 
nath and a sum of Rs. 2,675 paid by tho 
Plaintiff to the defendants atthe lime of 
the registration of the bond. : 

In the argument a question was raised 
as tothe passing of consideration but we 
are relieved of the necessity of discussing 
the matter asik is not pressed. 

The next question is whether. . there was 
legal necessity ordue enquiry as regards 
the Rs. 586 and Rs. 2,675. As regards the 
first item, tho plaintiff states in his evid- 
ence Biswanath Sahu, Bhagwan Sahu and 
Jagdeo Lal said they required Rs, 600 
urgently and it might be advanced 
to be dejucted when the mortgage bond 
was executed, and then he goes onto say 
that he took a new hand-note for Rs. 3,700 
of which Rs. 586 was to forma part, it is 
Clear on *that evidence (there being no 
evidence whatever of any enquiry as to 
the necessity of this part of the sum) that 
the loan cannot be ~ supported on tke 
footing thatit was an antecedent debt, 
regards the Rs. 2,675 the plaintiffs 
claim in regard to that depends entirely 
upon the proof of a bona fide enquiry 
as to the necessity of that advance. 
As regards that, the plaintiff himself states 
that it wasfor the purpose of paying off 
small creditors whom he names. But i¢ 
is established by one of the other witnesses 
that these creditors were not paid by the 
plaintiff but that the sums due to them 


were handed over to Bhagwan and 
Biswanath. Harihar Prasad (plaintifs 
witneas No. 2) proves this.. He also 


atated in his evidence “Jagdeo Lal had 
told us how much was to be paid to 
mahajans and how much was to be paid 
in cash out of the consideration money 
of Rs. 21,000". Sir Sultan Ahmed frankly 
concedes that that evidence does not 
establish any bona jide enquiry and that 
being so, the plaintiff will be entit, -4 
to amortgage decree for Rs. 21,000 less 
these two items of Rs. 5&6 and Rs. 2,675-10-9 
that is to say, Ks. 17738-6-0, But it is conten- 
ded by Sir Sultan Ahmed that the plaintiff 
will be entitled toa mortgage decree for 
the full amount as the bulk of the con- 
sideration had been proved. This con- 
tention would be relevant and could 
avail the plaintiff only in acase where it 
is sought tosupport a sale of property 
of a joint Hindu family. But this is a 
case of mortgage and the s;plainiiff, 
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therefore, would only be entitled to a mort- 
gage decree for the amount which is 


justified by the- necessity of the 
family. 
The only other question that arises 


is whether the plaintiff is entitled on the 
personal covenant tothe balance that is 
to say Rs. 3,261-100 against Bhagwan or 
Biswanath. Biswanath is dead and is 
represented in this suit by his three 
widows. It is contended tat the plaintifi 
18 entitled toa personal decree as against 
Bhagwan and the representatives of 
Biswanath by reason of a payment made 
by bhezwan on December 27, 1926, which 
payment is endorsed onthe bond. It is con- 
tended that that payment removes the 
bar of limitation by reason of s. 20 
of the Limitation Act which provides: 

“Where part ofthe principal ofa debt is before 
the expiration of the prescribed period paid e by 
the debtor or by his agent duly authorised in this 
behalf a fresh period of limitation shall be com- 
puted {yom the time when the payment was 
made.” 


That this payment ọf December 27,1926, 
inthe absence ofany vidence that it was 
made by Bhagwan on behalf af himself 
and Biswanath does not enure to the 
benefit of the plaintif,” is clear from 
the second sub-section of s. 21 of the 
Limitation Act which provides : 

“Nothing: in the said sections renders one of 
several joint-contractors partners, executors or 
mortgagees chargeable by reason only of a written 
acknowledgment signed or of a payment made 
by or, by the agent of any other or others of 

em 


It ia:true that the mortgage itself may be 
kept alive by payment by one of the 
mortgagors, but when the question which 
arises, is a matter not of the liability on the 
mortgage but the liability on the personal 
covenant, the matter which has to be 
determined ig whether the paylwent by one 
joint contractor can be deemed to be the 
payment of the other joint contractors 
and thatass.20in° my judgment quite 
clearly implies quite apart from s. 21 
can only arise where the payment is 
made by the one as agent of the other, 
Two joint contractors are not agents one 
forthe other, and as I have already said 
in this particular case, s. 21 af the Act 
makes the matter abundantly clear. But 
the plaintiff will be entitled toa decree 
forthe balance Rs. 3,261-10-0 as against 
the defendants under s. 52 of the Oode of 
Civil Procedure. i 

The appeal is allowed to the extent 
I have indicated. The appallants will be 
entitled to costs in proportion to their 
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success. The cross-appeal is not pressed 
and is dismissed. ik 
Manohar Lall, J.—I agree. I desire 
to make one observation with regard 
tothe case relied upon by Sir Sultan 
Ahmed in his argument on behalf of the 
respondents. That is the decision in 
Achola Sundari Debi v. Doman Sundari 
Debi, 90 Ind. Cas, 774 (1) the same case 
being reported in All India Reporter 
1926 Calcutta 150. The headnote in- that 
case does not correctly represent the 
actual decision in tbe case. The facts of 
the case when carefully examined do not 
support the portion contended for by 
Sir Sultan Abmed. The plaintiff in that 
case who was the purchaser of a mortgage 
of 1899, instituted a suit in ‘1919 ° against 
the first defendant and atransferee from 
one Lakhan who was his -co-mortgagor. 
Limitation was sought to be saved by 
reason of payment made by Lakhan since 
deceased in the, year 1908 Defendant 
No. 3 was the transferee from Lakhan and 
it should be noticed that the first defen- 
dant had admitted his liability under the 
mortgage and did not contest the suit. The 
contention raised on behalf of the trans- 
ferse from Lakhan wasthat the payment 
by Lakhan did nat save limitation even 


-against Lakhan or his transferee because 


payment ought to have been made joiatly 
by Lakhan and the first defendant, That 
wasthe only point which was, under 
consideration before the learned Judges 
of the Calcutta High Court and: they- held 
correctly that the payment by one. df the 
mortgagors, namely, Lakhan did. keep 
alive the mortgage as against’ Lakhan 
and his transferee. This case is no authori- 
ty for the proposition that payment by one 
co-mortgagor keeps alive thé whole debt 
even as against the other c-mortgagor; 
and in my opinion, the correct viewof the 
law is laid down accurately in the case of 
Mathu Chettiar v. Muhammad Hussain, 


55 Ind. Oas. 763 (2). a 
Appeal allowed. 


D. 
(1) 90 Ind. Oas. 774; A I R 1626 Oal. 150. 
(2) 55 Ind. Oas. 763; A I R 1920 Mad. 418. 
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3. 49 (1) (a)—‘Debt due to Crown or local authority’, 
meaning of. 

The expression “a debt due to the Orown or to any 
local authority " includes not only a debt which had 
become due to the Crown but also a debt which is 
a within the meaning ofs, 46 (3), Presidency 

owns Insolvency Act. It meansa provable demand 
which the Orown has against the insolvent, whether 
euch demand has become provable or notand whe- 
ther it isin point oflaw strictly a debt or not. 
Ex-parte Kemp, In re Fastnedge (1) and Official 
Assignee, Madras v. Trustees of Port Trust, Madras 


(2), relied on, 
Mr. Partabrat D. Punwani, Advocate- 


General, for the Appellant. 

Mr. Suganlal Hassanand, for the Res- 

pendent. 
_ Order.—The facts of this case are hardly 
in dispute. The insolvent Lilaram Jeomal 
‘worked as a weighman of the Steam Roller 
Flour Mills and made a profit in the year 
ending with March 31, 1935. Thereafter 
-he did very little business, and on 
June 21, 1935, he was adjudicated as an 
insolvent. On the strength of the provisions 
.of.s. 25, Income Tax Act, he has been taxed 
to income-tax for the year 1935-36 on 
the basis of his income during the pre- 
vious year. The pertinent parts of that 
section are as follows ;, 

“(1) Where any business, profession or vocation 
(on which income-tax were not at any time charged 
under the provisions of the Income Tar Act, 1918) 
is discontinued in any year, an assessment may 
be made in that year on the basis of the income 
profits or gains of the period between the end of 
the previous year and the date of such disconti- 
nuance in addition to the assessment, if any, made 
on the basis of the income, profits or gains of the 
previous year. 

3) Where any business, profession or vocation 
on which tax was at any time charged under the 
provisions of the Income Tax Act, 1918, is discon- 
tinued, no tax shall be payable in respect of the 
income, profits and gains of the period between 
the end of the previous year and the date of such 
continuance, and the assesses may further claim 
thatthe income, profits and gains of the previous 
year shal! be deamed tu have been the income, 
profits and gains of the said period. Where any 
such claim is made, an assessment shall be made 
on the basis of the income, profits and gains of the 
said period, and if an amount of tax has already 
been paid in respect of the income, profits and 
gains.of the previous year exceeding the amount 
payable on the basis of such assessment, a refund 
shall be given ofthe difference 

4) Where an assessment is to be made under 
sub-a. 1 or sub-s. 3, the Income-tax Officer may serve 
on ithe person whose.income, profits and gains are 
to be assessed...a notice containing all or any of 
the requirements which may be included in a 
notice under sub-s, 2 -of s. 22, and the provisions 
of this Act shall, so.far as.may be, apply accord- 


ingly as if the notice were a notice issued under 
that sub-section.” 


It is common ground that the insolvent 
was.notcharged at any time with ‘income- 
tax under the provisions of :the Income.Tax 
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Act, 1918. The insolvent was, therefore, 
liable to be taxed on the income which he 
had derived from his business during the 
year ending with March 31, 1935, and also 
in addition thereto oa the income, if any, 
which he derived from April 1, 1935, up to 
June 21, 1936. Both the insolvent and the 
Orficial Assignee, in whom has vested the 
estate of the insolvent, were served with 
notices as required by the Income Tux Act, 
and the insolvent was taxed at Rs. 86-12-0 
on the income which he had derived during 
the period ending March 31 1935. A claim 
was then preferred before the Official Assi- 
gnee under s. 49, Presidency Towns Insol-’ 
vency Act II of 1909, and he was required 
to give priority to this debt which was 
due to the Orown under cl. (1), sub-el. (a) 
of that section. Toe Official Assignee 
refysed to give preference to this debt as 
a Orown debt with the result that the 
present appeal has been filed on behalf of 
the Secretary of State for India. Mr. pugan- 
lal has argued that the debt in question 
was not a debt due te the Crown on the 
date of the adjudication order. ButI am 
afraid there is no substance in that argu- 
ment. The expression “a debt due to the 
Orown or to any local authority” includes, 
not only adebt which had become due to 
the Orown but also a debt which is pro- 
vable within’ the meaning of s. 46 (3), 
Presidency Towns Insolvency Act, which. 
includes within its ambit 

“all debts and ‘liabilities, present or future, certain 
or contingent, to which the debtor is subject when 
he is adjudged an insolvent, or to whioh “he may 
become subject before his discharge by reason of’ 
any obligation incurred before the date of such 
adjudication.” 

The debt in question was indubitably a 
contingent liability to which the insolvent 
was subject on the date when he was 
adjudicated as an insolvent. It is no doubt 
true that under the Income Tax Act, there 
was no obligation upon the insolvent to 
pay income-tax until and unless the pro- 
vieions of that Act were complied with, that 
is Lo say that he was served with a notice 
calling upon him to fill up his form and 
the amount of tax payable by him was 
ascertained in the manner provided by the 
Act. But this only shows that the liability 
of the insolvent to pay the tax was con- 
tingent on those conditions being fulfilled. 
Both those conditions have been fulfilled 
and the contingent liability has now been 
converted into a debt due to the Ortwn. 
Even if the contingent liability had not 
been converted into a debt certain in 
amount, if fell within the purview of “a 
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debt due to the Crown” within the meaning 
of s. 49 resd with s. 46 (3) of the Act. 

In support of the view that the expres- 
sion “debts due to the Orown” means a 
provable demand which the Crown has 
against the insolvent, whether such demand 
has besome provable or not and whether 
it is in point of law strictly a debt or not: 
it is sufficient to refer to the observations of 
Mellish, L. J.in Ex parte Kemp; In re 
Fastnedge (1) at page 388*, and to the 
recaut decision of the Madras High Oourt 
in Official Assignee, Madras v. Trustees of. 
J ort Trust, Madras (2) at page 7917, where 
the observations of Mellish, L. J. have been 
referred to with approval. For these 
reasons, I hold that this debt should be 
given priority und should be paid in full 
out of the estate of the insolvent before 
a dividend is declared. As the point, in 
issue is ‘a point on which there was no 


distinct authority of this Oourt or of any 


other High Court in India one way or-the 
other, I ‘order that each:party should bear 
his own costs. è - 


B. Order accordingly. 
wi (ES Oh, A 383; 43 L J Bk. 50; 30 L T 109; 38 


(2) AT R 1986 Mad. 789; 166 “Ind, Oas. 487;1L R 
(1937) Mad. 178; (1936) M W N 690; 4: L W 398; 9R M 


*Page of (1874) -9 Oh. A. ae 
TPage of AT R 1936 Mad.—_[#d_] 
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PATNA HIGH COURT | 
Appeal from ABET A Decree No. 283 of ' 
36 
January 28, 1938 
MANOHAR Laut AND OHATTHRJIT, JJ. 
RAJA MANDAR AND ANOTHER — 


PLAINTIPRS-—APPHLLANTS 


versus 
REWAT MAHTO AND ofanes— 


DRFENDANTS—RASPONDENTS 

Civil Procedure Oode (Act V of 1908), O. XLI, 
c. 11, s. 100—Appeal dismissed summarily but judg- 
ment written and requirements of s. 100 satisfied— 
Second appeal, maintainability of— Practice of dis- 
missing appeal summarily without dus regard to 
questions of fact and law, depricated. 

The mere dismiasal of an appeal summarily under 
O. XLI, r. 11, Oivil Progedure Uode, does not neces- 
sarily mean that nosecond appeal lies to the High 
Court, Where the lower Appellate Court has not 
dismissed the appeal summarily without giving any 
reasons but has, in effect, written a judgment, a 
second appeal is necessarily maintainable if the other 
Sg Rema of s. 10) are satieied. Makhu Sahu 
v. Kamta Prasad Sahu (1), distinguished, Jamuna 
Prasad Rai v. Rajballam Rai (2) and Badri Narain 
Singh v. Hart Lal Singh (3), relied on. | 

The powers of dismissing appeals summarily ought 
not to be lightly used’ especially in cases where ‘à 
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perusal ofthe judgment itself (assisted by the con- 
tantions of the Advocates for the appellants) does 
not by any means make it clear that the questions 
at issue are extremely simple and do not require any- 
further investigation. 

A practice in Monghyr of dismissing appeals sum- 
marily without any due regard to the nature of the 

uestions of fact and law that arise for considera- 
tion in the appeals presented to the District Judge 
deprecated. 

|The order of the District Judge was set.aside and 
the:case remanded to him so that after hearing both 


‘the parties he might dispose of the appeal in ac- 


cordance with law.) 

A. from a decision of the District Judge: 
of Monghyr, dated July 26, 1935, confirm- 
ing that of the Munsif of Monghyr, dated: 
June 20, 1935. 

Messrs. B. P. Sinha and Brahmadeo: 
Narain, for the Appellants. 

Messrs. Jafar Imam, Raja Ram Chandra 
Prasad and Ram Nandan Prasad, for 
the Respondents. é 

Judgment.—This is an appeal by-the 
plaintiffs against an order of the District 
Judge of Munghyr, dated July 26, 1935, by 
which he dismissed the appeal of the 
appellants summarily under the provisions 
of O. XLI, r. 11 of the Gode of Oiyil 
Procedure. The plaintiffs. had instituted: 
their suit for recovery ‘of ‘the ‘balance-of 
unpaid purchase money due to them on 
account of .-a sale deed -which .they.had. - 
executed in favour of the defendants-on 
August 4, 1927, for a sum of Rs. 1,898. 
The case of the plaintiffs was that they 
received in cash a sam of Rs. 598 and 
the balance of Rs. 800 was left with the 
defendants to be paid to various creditors 
in stated amounts, out of -. which ‘they: 
alleged that the defendants had paid only 
a sum of Rs. 394 and the balance af 
Rs. 406 was never paid ‘by them; hence 
the suit was instituted on April 16, 1934, 
The cause of action alleged in the suit 
was adecree which was passed against 
the plaintiffs on April 4, 1933, when” a 
Certain creditor, who was not paid in 
pursuance of the agreement by the de 
fendants, instituted a suit andj; obtained 
a decree against the plaintiffs. The defence 
in the section was'that nothing was due, to 
the.plaintiffa and that they had carried out 
the terms of their agreement ‘by paying off 
a part of the sum of Rs. 300 in the 
manner agreed upon and that after paying 
off the admitted sums to some of the 
creditors a sum of Rs. 4158-6 had been 
paid by them to the plaintiffs had to 
hand at an unnamed rate.—(See paras. 5 
6 of the written statement). The defence 
principally relied upon a document which 
is sometimes called a chitha and sometimes 
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a hand-note bearing date the 23rd Assin 
1339, thatis to say, about five years after 
the sale. Relying upon this document the 
defendants asserted : 
- “That although the sums due to Narsingh Prasad 
and to Raja Sshib (two of the creditors} have been 
paid by defendants in cash to the plaintiffs for pay- 
ment to the aforessid creditors, but as the money 
paid by defendants to plaintiffs before for payment 
to Narsingh Prasad hasbeen spent by plaintiffs in 
other ways and that as Narsingh Prasad plaintiff's 
sreditor had sued him. for the Tanal the mortgage, 
the sum of Rs. 233 was being borrowed by plaintiffs 
to pay their mortgagee Narsingh Prasad.” 

The plaintiffs’ case regarding this docu- 
lu... was that they never signed this 
wita these recitals, but that they signed 
a certain blank paper in 1341. The learn: 
ed Munsif did not believe the oral evidence 
of- either side; and had the case rested 
there, he states that he would not have 
believed the plea of payment which was 
being put forward by the defendants: 
but he proceeded to examine the evi- 
dence given by the plaintiffs as if the 
onus of payment was on them and in 
view of certain contradictions in the evi- 
dence of plaintiff No.1 he came to the 
conclusion that : 

“It was impossible to hold on the evidence ad- 
duced on the plaintiffs’ side that the chitha Ex-A 
was meant tobe a Bat Bayananama and that the 
plaintiff No. 1 put his signature and wrote the execu- 
tion portion ona blank paper.” 

“The learned Munsif then drew an 
inference from the fact that although the 
defendants had admittedly paid some of 
the creditors out of the money left with 
the vendees and had obtained receipts, the 
plaintiffs were still issuing notices to the 
defendants in 1934 for the recovery of 
even those sums of money, concluding 
that the plaintiffs were evidently trying 
to fabricate a case of money of the 
kibala being due to them from the 
defendants for a long time; but the learned 
Munsif did not find that. the plaintiffs at 
the dates of the notices knew of these 
now admitted payments. Upon this view 
of the matter the learned Munsif gavea 


a finding in these words: 

“Believing the evidence on the defendants’ side 
and disbelieving the evidence on the plaintiffs’ side. 
I hold thatthe sum of Ra. 406 has been paid by the 
defendants to plaintiffs soon after the kebala.’ 


“Jt will be noticed that the date of 
payment was not mentioned in the written 
statement nor in the chitha Ex. A nor 
does the learned Munsif give a finding as 
to when this payment was actually 
made. 

Now the above narrative shows that ihe 
matter which was in issue between the 
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parties was ‘not so simple as would 
appear to be at first sight. The plea of 
payment was set up in a complicated 


form and it required careful examination 
by the Courts of fact. The. handnote 
Ex. A ın the case is not an original. 
document, but a certified copy had 
necessarily to be accepted in evidences 
because this handnote was the 
suit against the 
plaintiffs in e@bother Oourt. In our 
opinion the Jearned District Judge would 
have been well advised to have sent for 
and examined the original before dispos- 
ing of the appeal. The learned District 
Judge in the .order disposing of the appeal 
has given reasons for arriving at the con- 
clusion that the appeal must be dismissed 
summarily. He relies upon the fact that 


6 
“defendant has clearly shown that he holds a 
receipt or rather an acknowledgment in payment 
of this sum to the. plaintiff himself. This 
is Ex. A which has been signed admittedly by the 
plaintif, His contention is that he wrote his 
signature on a blank papgr, but there is no evi- 
dence at all to support this as appears from the 
judgment apart from the statement and the ite 
ment for the Appellant's Counsel to show that thi 
contention has in agy way been substantiated is 
useless”. E 
In order to decide whether the recitals 
in this Chitha were reliable it was neces- 
sary to bear in mind that this mode of 
payment was at variance with the terms 
agreed upon between the parties in the 
sale-deed. Paragraphs 6 and 7 of the written 
statement of the defendants (already 
quoted) also required to be carefully con- 
sidered and it does not appear from the 
order under appeal that the learned Dis- 
trict Judge had any occasion to go through 
the (sic) pleadings of the parties; nor, as has 
already been pointed out, did he have the 
advantage of looking at the original of 
Ex. A. In these circumstances we are not 
satisied that the plaintiffs have had a 
fair trial’ in having their case properly 
considered by the learned District Judge. 
- The learned Assistant Government Ad- 
vocate appearing for the respondents took 
a preliminary objection that inasmuch 
as this appeal was summarily dismissed 
by the learned District Judge, a second 
appzal before thie Court was invalid and 
that we could deal with this appeal as if 
it was under s. 115 of the Oode of Oivil 
Procedure with the Jimitations provided 
in the section. He relies upon thease 
of Makhu Sahu v. Kamta Prasad Sahu (1), 
(1) 13 Pat. 540; 150 Ind. Oas. 817;15 PLT 293; 
A IR 1934 Pat. 341; 7 RP Bl, - wih, 
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but in that case the order of dismissal 
was in the form of “appeal dismissed 
summarily”; but the exact ratio decidendt 
of this decision has been pointed out with 
clearness by Mr. Justice Rowland after 
consulting the learned Ohief Justice and 
Mr. Justice Varma. Jn the case of Jamuna 
Prasad Rai v. Rajballam Rai (2), Wort, J. 
Dhavie, J. concurring) remarked that the 
mere dismissal of an appeal summarily 
under O. XLI, r. 11, does mot necessarily 
mean that no second appeal lies to the 
High Court. In the case of Badri Narain 
Singke və Hari Lal Singh (3), decided by 
‘Wort and Manohar Lail, JJ. one of us took 
‘the same view at p. 814" top right hand 
column. In the present case the learned 
District Judge has not dismissed the appeal 
Evmmarily without giving any reasons. He 
has in effect written a judgment and there- 
fore a second appeal is necessarily ma?n- 
taingble if the other requirements of s. 100 
are satisfied. A perusal of the judgment 
has convinced us that the learned District 
Judge has not dealt, with the merits of 
the case in accordance with law. The 
learned Munsif has also written a somewhat 
involved judgment. 

We accordingly hold that the order of 
the learned District Judge must be set 
¿aide and the case remanded: to him s0 
‘that after hearing both the parties he may 
dispose of the appeal in accordance with 
Jaw. He will also take steps to send for 
the original of Ex. A so that it may be 
available for examination at the time of the 
hearing and the writing of the judgment. 
. Oosts will abide the result. ae 

A practice seems to ‘be springing up in 
’Monghyr of dismissing appeals summarily 
without any due regard to the nature of 
the questions of fact and law that arise 
for consideration in the appeals presented 
to “the District Judge. This is the third 
recent case from that District where. the 
summary dismissal of an appeal is being 
set -aside by this Court resulting in un- 
necessary harassment to the litigants, The 
Subordinate Appellate Courts should bear 
in mind that the powers of dismissing 
appeals. summarily ought not to be lightly 
used especially. in cases where, a perusal 
of the judgment itself (assisted by the 
contentions of the Advocates for the ap- 
pellants) does not by any means make it 


(2) J8P L-T 321; 169 Ind. Cas, 359; A I R 1937 Pat. 
(349; $BR 558; 10R P 9, 


(3) 18 P L T 812; 172 Ind. Oas, 202; AIR 1937 


Pat. 639; 4 B R124: 10 RP 314, 
*Page of 18 È LTA 7 
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clear that the questions at issue are ex- 
tremely simple and do not require any fur- 


ther investigation. 
D. Order set aside. ` 


| 


RANGOON HIGH COURT l 
First Oivil Appeal No. 68 of 1937 -` 
July & 1837 
RosmeTs, O. J. AND SHARPE, J. 
CHWAN SENG OHAN—- APPELLANT 


: versus - 
COMMISSIONER or POLICE, RANGOON 
— RESPONDENT. 
Rangoon Hackney Carriages Act (IV of 1917), 
ss. 4, 28—Licensse—Granting of—Oommissioner of 
Police, if has unfettered discretion to grant or refuse 


_license—S, ‘33, rules under—R. (l)—Rule, tf ultra 


vires —Oommissioner of Polwe, if can make rules — 
Breach of such rule, tf entails action stmtlar to penal 


breach. 

Section 4, Rangoon Hackney Oarriages Act, gives 
the Oommissioner of Police an unfettered, disoretion 
to grant or refuse a license, If it had been intended 
by the Legielature that it was to be obligatory upon 
the Commissioner of Police to grant license in ev 
case, there would have been e section in the Act to 
say so. Queen-Hmpress v. Marian ,Ohetit (3), relied 
on, Rustom v. Kennedy (1) and 9. R. Varma v. Oor- 
poration of Calcutta (2), distinguished, , 

- Obiter (per Roberts, O. J.)—When one looks ‘at 
the objects of the Act, “for the regulation and 
control of hackney carriages and rickshaws 
in Rangoon”, and -when one sees ’that by -s.- 23, 
‘the .Local Government may make -rules from 
time to time fpr carrying these objects into -effect, -- 
there is nothing ultra vires in r.l so made by them. 
This rule does not give the Commissioner of Police 
power to make rules still less to make general orders, 
the breach ofwhich isto be treated as though they 
, were breaches of a penal enactment. But-the rule 
is ungecessary since its térms are implicit in the 
wording of s. 4 of the Act: 6 
KA OA. trom the order of the Mr. Justice 
Sen, in Miscellaneous Oase No. 172 of 1936. 

Mr. Foucar, for the Appellant. | 

Mr. A. Eggar, Advocate-General, for the 
Respondent. 


Roberts; C. J.—This.is an appeal froma 
judgment of Sen, J. who dismissed with 
costs the petition of Mesers. Chwan Seng 
Chan of 15th Street, Rangoon, under 8. 49, 
Specific Relief’ Act, 1877, praying for “a 
finding thet the ‘respondent, who is ‘the 
Qommissiower of Police for the City of 


- Rangoon, is not authorized to restrict tLe 


number of licenses- issued or to fix -the 
maximum number of hackney carriag:s 
and rickshaws which might ply for ‘hire, 
under the provisions of the Rangoon Hack- 
ney Carriages Act, or to give a preference 
to certain classes of rickshaws: ‘already 
licensed, and further to direct’ the ‘respoh- 
dent to consider the appellsnts’-application 
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for the issue of 100 licenses in respect of 
the said rickshaws and to grant the said 
licenses to the appellants, provided that the 
eaid rickshaws, as to their condition and 
description, complied with the provisions 
of the said Act and valid rules made there- 
under. Now, by s. 4, Rangoon Hackney 
Carringes Act (Burma Act No, 4 of 1917): - 

“No vehicle shall be let to hire, or taken to ply, 
-or offered for hire, except under a license duly 


pease tothe owner thereof in that behalf by the 
ommissioner of Police ;” 


and by s. 45, Specific Relief Act, the High 
Court may make an order requiring any 
specific act to be done or forborne, within 
the local limits of its ordinary original 
civil -jurisdiction, by any person holding a 
pablic office 

“provided that such doing or forbearing is, under 
any law for the time being in force, clearly incum- 
. bent ‘on such person in his public character.” 


The petitioners in this case have, there- | 


: fore, to show that the Oommissioner of 
Police was obliged to grant the license at 
‘the time at which it was applied for pro- 
. vided the rickshaws as to their condition 
and .description complied with- the provi- 
sions cof the Act and the rules made there- 
‘under. The case in Rustom v. Kennedy (1) 
shows that in a case in which an Act of the 
Legislature says that 4 

‘the Commissioner of Police shall from time to 
time grant licenses ...and the said licenses may 
be granted by the said Commissioner for any term 
not exceeding one year ;” ind 
the word “shall” must be construed in a 
- mandatory sense; and where the word 
“shall,” therefore, is found in a statute of 
this character, the Commissioner would 
have no option but to comply with the 
requirement that a license should be grant- 
ed, provided that the necessary. formalities 
were carried out and the conditions under 
which the license should be granted were 
fulfilled. But the presentis not acase in 
which there is any such mandatory direction. 
_It is. not, for instance, like a case under 
the Burma Motor Vehicles Rules where 
-p.' 2,7. 9, Says: 

“The Commissioner of Police, Rangoon, shall 
register every motor vehicle in respect of which 
registration is applied for under r. 8, if he is 
' gatisfied ...” 

Rule 10 says: 

“The Commissioner of Police shall, upon register- 


ing any motor vehicle, issue to the owner thereof 
a certificate...” 


- and r. 11 says that upon registering, the 
‘Commissioner of Police shall record the 
particulars relating to the motor vehicle 
in a register to be maintained by bim in a 
certain form. It is, therefore, to say the 

(1)-26 B 396; 4 Bom, L R 1, 


4 
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least, probable that ifthe Legislature had 
desired to make it incumbent upor the 
Commissioner of Police to grant.a license 
in every case, similar words would have 
been used in the Hackney Carriages Act. 
But in the Act, as I have already pointed 
out, there is neither the word “shall” nor 
“may”. In S. R. Varma v. Corporation of 
Calcutta (2) it was held that a discretion 
to refuse a license was implied in a case 
to which s. e391, Calcutta Municipal Act 
(Bengal Act III of 1923) applied. The 
section runs as follows.: 


“No person shall, without or otherwise than “in 
conformity with the terms of a license granted by 


‘the Corporation in this behalf, keep open’ any 


theatre, circus or other similar place of public 


resort, recreation or amusement: Provided that 


this section shall not apply to private performances 
in any such place.” 

Tt was held in that case that there was 

discretion to refuse a license, although 
the discretion must be exercised in a rea~ 
sonable manner and in a judicial spirit. In 
the case we are considering, it is not con- 
tended fora moment that the exercise of 
the discretion by® the Commissioner of 
Police was animated by any wrong motive 
or was not bona fide: and I am clearly of 
opinion, looking at the authorities, that 
the petitioners have failed to prove that it 
was ever incumbent upon the Commis- 
sioner of Police to grant the license at the 
time it was applied for. I would add, 
speaking for myself alone, that when. one 
looks at the objects of the Act, “for the 
regulation and control of hackney carriages 
and rickshaws in Rangoon”, and when 
one sees that by s. 23, Hackney Oarriages 
Act, the Local Government may make rules 
from time to time for carrying these objects 
into effect, there is to my mind, nothing 
ulrta vires in r. 1 so made by them which 
Says : 

oT he Commissioner of Police may fix the mari- 


mum number of hackney carriages and rickshaws 
which may ply for hire” 


In my view this rale does not give the 
Commissioner of Police power to make 
rules still less to make general orders the 
breach of which is to be treated as though 
they were breaches ofa penal enactment 
asin Queen-Hmpress vy. Marian Cheitt (3) 
which was cited to us. All it does is to 
say that the maximum number of vehicles 
plying for hire may be fixed by the Com- 
missioner ci Police. But I think that the 
rule is unnecessary since its terms are 


e 
(2) 60 O 659; 144 Ind. Cas 198; A IR 1933 Cal. -243; 
(1933) Cr, Cas. 329: 34 Or. L J 693; 370 WN 344; 
Ind. Rul, (1983) Cal. 525.. 
(3) 17 M 118; 1 Weir 857; 4M LJ 38, 
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implicit in the wording of s. 4 of the 
Act, and holding the view that I do of 
B. 4 of the Act, the matter is conclusive 
upon that point alone. If follows that this 
appeal must be dismissed. No order as to 
costs.” 

: Sharpe, J—This is an appeal from a 
refusal of Sen, J. to make an order under 
a. 45, Specific Relief Act, 1877, requiring 
the respondent to grant 100 rickshaw 
licenses to the -appellants,. “provided that 
the rickshaws in respect of which the 
licenses are sought comply as to their con- 
dition and description with the provisions 
of the Rangoon Hackney -Carriages Act, 
1917, and the rules made thereunder. It 
is to be observed in the first place that the 
power to make the order prayed is discre- 
tionary, and secondly, that it may only be 
made provided that the aoig of & speciljc 
act, which is in-this case the granting of 
rickshaw licenses, is clearly incumbent 
upon tha particular Public Officer against 
whom the order is sought. 

Mr. Foucar for the @ppellant admits that 
nowhere in the Rangoon Hackney Carriages 
Act is to be found any express provision 
that these licenses must be granted, and 
he is, therefore, forced to rely upon the 
argument that as under s. 4ofthe Act, 
no vehicle shall be offered for hire except 
under-a-license granted by the Commis- 
sioner of Police, therefore, the Commis- 
sioner of -Polico must license all rickshaws 
whichcomply with the provisions of the 


rules laid down. That argument cannot; 


to my mind, be accepted. To my judgment 
s. 4 gives the Oommissioner of Police an 
unfettered discretion to grantor refuse a 
license. If it had been intended by the 
Legislature that it was to be obligatory 
upon the Commissioner of Police to grant 
license in every case, there would have been 


a section in the-Act to say 8o,-just uss. 12 


was inserted in Act XLVIII of 1860. There 
the words were clear: “The Commissioner 
of Police shall, from time to time, grant 
licenses, etc.” In the absence of any such 
mandatory Provision in the present Act, 
i$ is impossible to say that the Gommis- 
sioner of Police was bound to grant these 
rickshaw lienses. I am supported in the. view 
which I take by the decision in Haji Ismail 
v. Municipal Commissioner of Bombay (4) 
pet it was held that 
“The power of the Municipal Commissioner of 
Bombayeto grant a license under s. 394, Oity of 
kaa Ae Municipal Act includes the power to 
refuse it 
To my judgment, therefore, the appellants 
(4) 28 B 253; 5 Bom. L R 1 
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have failed. to bring themselves :within 
Proviso (b) to s. 45, Specifico Relief Acts 
1877. Consequently the application a 
aug ne appeal must be dis ed. . 
ki dismissed, 


a 
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and Nos. 127 and 128 of 1935 : 
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Bane T 


CHITPORE GOLABARI Oo., Ltp.— 
PLAINTI¥F AND ANCTHRR8—R&SPONDENTS. | 
Bengal Tenancy Act (VIII of 1885), s. 50 -—Absenca 
of entry of jamas in books of accounts—-Whether 
evidence of non-extstence of jamas—Presumption . 
arising out of uniform payment of rent, tf rebutted. 
The fact of absence ofentry of the james in the 
books of account is evidence of their non-existence 
under ss. 9 and 11, Evidence Act. But itis dif: 
cult to say that the Judges are bound to the 
absence of these entries as sufficient to rebut _ the 
presumption ajeng out of uniform payment of rent 
under s. 50, Ben Tenancy Act Decision would 
depend upon the gana ih of . esch particular 
case. Kasim Ali Prodhanya v. K.8. Bonnerjee I) 
and Gritpore Golabar: Oo., Ltd. vy. Hari Mohan Ghose 
(2), referred to 3 


O. A. from the appellate decrees of. the 
Special Judge, 21-Parganas, dated May 3l. 
1934, and Additional District Judge, Third 
Court, 24-Parganas, dated May 7,1934. ; 

Messrs. Amarendra Nath Bose, Hemanta 
Kumar Bose and Amarendra Mohan Mitra, 
for the Appellants. ` 

Messrs Peart Mohan Chatterjee and 
Benoy K. Mukherji, for the Respondents. 2 

Judgment. -These appeals have arisen 
out of two suits under s. 106, Bengal, 
Tenancy Act, namely, Settlement, Oases 
No. 10260 and 10261 of 1932 of the Court 
of the Assistant Settlement Officer, 
24-Parganas, corresponding to Settlement A py 
peals Nos. 285 and 286 of 1933 of the Gourt. 
of the Special Judge of the 24-Parganas, 
and the two connected ejectment Suita: 
Nos. 387 and 388 of 1931 of the Court of. 
the Munsif of Alipore corresponding to 
Title ‘Appeals Nos. 34 and 35 of the Court 
of the Additional District Judge of the, 
24 Parganas. The suits under-s, 103 for, 
correction of Settlement entries concerning, 
the land in suit, and these suits were. 
decreed and it was decided that the entry; 
of sthiban ratyat should | be changed into; 
mourashi . mokerari ‘ratyat in respect - of: 
these two holdings. The appeal against 
this correction was dismissed, in both . 
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cased by the Special Judge. The landlords 
are thé appellants in the two appeals arising 
out of these two suits. The other two suits 
were suits by the landlords for ejectment of 
the plaintiffs as trespassers inasmuch as the 
lands were not transferable and the ten- 
ancy had been sold to the defendants 
without the plaintiffs’ knowledge or con- 
sent. These suits were also dismissed and 
the landlords have also appealed in these 
cases. The decision of the suits depended 
on the question whether there was any 
presumption under s. 90, ER Tenancy 
Act, that the rents were fixed rents and 
the holdings were mokarari. The Courts 
below decided that the presumption did not 
arise under s. §0. In this Court it is 
contended. in the first place that the pre- 
sunption did arise because it was not 
Bhown that the rent had remained unchang- 
ed up to the date of the institution of the 
Buit. . The Courtes below considered the 
question ofthe rent remaining unchanged 
up to 1919, and the question discussed was 
whether the rent remained unchanged for 
20 yars before that date, but in fact the 
suit-was not decided til] 1932 and there is 
no -6vidence’ as to whether the rent had 
undergofte any change between the years 
1919 and 1932. 

The second point raised is that the pre- 
sumption was rebutted as the old collec- 
tion papers show that the jama ‘was not in 
‘existence at the time of the Permanent 
Settlement and that due weight was not 
iven to this ‘evidence by the Courts below. 

he third point raised was that under 
6. 111, Bengal Tenanty Act, the suits 
undér s. 113 should have been stayed. As 
regards the last point, it is clear that 
8. 111 has no application because the issue 
Which was to be‘decided bothin the Oivil 
Suitand s. 106 proceedings were whether 
the jamas were mokarari, that is to say, 
whether the rent was fixed, ‘and this is 
not one of the four issues referred to in 
sub cl. (1) of 3. 111-B? It is true, how- 
ever, that inasmuch as the suits under 
8. 106 were instituted subsequently to the 

-@jectment suits and the issue to be decided 
in ‘both ‘sets of suits were the same, under 
gs. -10, Civil Procedure Code, the suits 
under’s. 106 should have been stayed and 
the Assistant Settlement Officer's Court 
should not have proceeded to ‘decide those 
Suits. However, there was no application 
for stay unders. 10 and the Court paid 
‘mo attention tos. 10, Oivil Prccedure Ccde, 
aud in fact tried the suits. The only object 
of staying those suits was to ‘prevent 
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multiplicity of suits and that object cannot 


be gained now by ordering a re-trial of the 


suits. 

As regards the first point, under 8. 50 
what is to be proved is that the rent or 
rather the rate of rent had not been 
changed during 20 years immediately 
before the institution of the suit. In this 
case that Courts have found that rents 
were not chaifged up to 1919. After that, 
the rents were not being paid because the 
landlords refused to recognize the plaintiffs 
as tenants and to accept rents from them. 
In these circumstances if the rents were 
not changed during the 20 years up to 
1919, it cannot be said that they have 
changed during the 20 years preceding 
1932, because there is no evidence that the 
rent had changed between the year 1919 
end the year 1932. The landlords refused 
the rents not because they demanded rents 
at an enhanced rate but becausq they did 
not recognize the tenants. Had this point 
been raised in the Courts below, there 
would doubtless have been an express find- 
ing that the rent had remained unchanged 
during the 20 years immediately before 
the institution of the suits. As this point 
was not raised previously, I think the ap- 
pellants cannot complain that the finding 
was not more precise on this point. The 
finding amounts to a finding that there 
having been no change up to 1919 and the 
landlords having retused to accept the rent 
from them .up to 1932 merely because they 
refused‘to recognize the tenants, it can 
be inferred that the rent remained un- 
changed. The second point raised in this 
appeal is that the presumption is rebutted 
by the evidence that the tenancy originated 
after the Permanent settlement. The evi- 
dence relied upon by the appellants to estab- 
lish this is the absence of these jamas in the 
jama-washilbaki papers of 1929 to 1931: 
see Ers. G and Gl. Secondly in the 
jamabandi papers of 1190 (Ex. H), they 
also donot appear. Thirdly, they are not 
to be found in the bakijay papers of 1198 
B. 8. (Ex. 1). The omission of these en- 
tries, it is claimed, establishes the fact that 
the jamas came into existence after 1929-31 
and could not have been in existence 
at the time of the Permanent Settlement. 
The Courts below have held that the 
omission of these entries is not sufficient 
to show that the tenancies were “not in 
existence previously. It is contended that 
the Oourts have not given sufficient 
weight to this evidence. The Assistant 
Settlement Officer says that in the absence 
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of any signature of the scribe or of-any 
Government seal, there is no proof that 
they were prepared by Government 
Officials. For the appellants, reference is 
made to Regulation 1 of 1819, s. 5, and 
Regulation 12 of 1817. Regulation 1 says 
that it was the duty of the Collectors to 
appoint putwaris for the purpose of 
reeping such records, and Regulation 12 
lays down the duty of Government 
putwarts to keep such acpounts. It is, 
therefora, maintained that these Regula- 
tions show that these accounts must have 
een those regularly maintained by Gov- 
érment Officials. The Assistant Settle- 
ment Officer says that from the nature of 
the documents it appears that they were 
prepared by the officers of the zeminder 
or at least from the materials supplied by 
the zemindaris. He may not be correct 
In suggesting that they were not prepared 
by the Government Oficials. Probably 
they were prepard by the putwaris under 
Regulatien 1 and these were Government 
Officials. But asto the weight to be given 
to the omissions of the entries showing 
these jamas in the record, there had been 
a number of cases on the point and a 
certain amount of variety of opinion as to 
the weight to be given tothe omission of 
the jamas in the Jamabandi Register. The 
Assistant Settlement Officer cites a number 
of cases in which it was held (e. g., in 
Kasim Ali Prodhanya v. K. S. Bonnerjee, 
101 Ind. Oas. 347 (1), that the absence of 
atenancy in the old jama wasil-bak: papers 
does not rebut the presumption of fixity 
of rent which arises from dakhilas showing 
a uniform rate of rent for over 20 years. 
He refers also to the case in Chitpore 
Golabari Co., Ltd. v. Hari Mohan Ghose 
(2) in support of this view, But (as 
pointed out on behalf of the appellants) in 
that case the point was not decided. On 
behalf of the appellants, reference has been 
made to two cases showing that the fact 
of absence of entry of the jamas in the 
books of account is evidence of their non- 
existence under ss. 9 and 11, Evidence 
Act. No doubt this is evidence from which 
it is possible to conclude that the jamas 
were not then in existence, but it is 
difficult to say that the learned Judges were 
bound to regard the absence of these 
entries as sufficient to rebut the presump- 
tion 'arising out of uniform payment of rent 
under 8. 50, Bengal Tenancy Act. In my 
E 101 Ind. Oas. 347; A I R 1987-Cal 493. 


(2) 84 O W N 675; 128 Ind. Oas, 178; A: 1930 Cal, 
734; Ind, Rul. (1931) Gal m , 


LILABATI DASI 0, OHITPORB @>LABARI 00., LTD. (CAT) 


185 


Opinion decision would depend upm“the 
circumstances of each Particular case. I 
think I should not be justified in holding 
in these cases that the Oourts below ‘are 
wrong in deciding that absence of entry of 
the jamas in the records was sufficient to 
show that at that time the tenancies were 
not in existence. We do not know if 
putwaris were appointed under Regula- 
tion 12, and if so, to what-extent the record 
made by them was reliable. In deciding 
that these entries were not sufficient to 
rebut the presumption, I think the Oonrts 
below cannot be said to have committed 
any error of law such as would justify my 
interference-in second appeal. It is su 

gested that in Suit No. 10256, in whic 

only a féw tenants’ rent receipts were 
produced, the Courts below were wrong in 
admitting in evidence the cess returns 
(Exs. ` land 2) for the years 1898 and 1918 
and the certified copy of the defendants 
thokas (Kix. 28) for the year 1308 B. 8. 
(=1901) to supplement the rent receipt 
produced. ‘There can be no doubt that these 
cess returns were admissible in evidence 
under s. 95, Cess Act, ag against the 
persons who filed-them and the thokas “also 
being accounts regularly kept, were admis- 
sible in evidence and, therefore, the Courts 
below were justified in taking them into 
account in coming to a finding that the 
presumption under s. 90, Bengal Tenancy 
Act, has been established. It is suggested 
that cess returns filed under a. 14: do 
not necessarily show the rent but in fact 
in the form given in the Schedule. Qne 
of the details referred to is the annual 
rent so that cess-returns must be taken. to 
be a return of the rent-paid. As regards 
the thokas it is suggested that the certi- 
fied copies should not have been admitted 
in evidence and that there is no evidence 
that they were compared with the origi- 
nal as required by ‘the Evidence Act. But 
the fact that they are certified copies 
indicates that they were compared with 
the original; and when the originals were 
withheld, it must be taken that the certi- 
fied copies were evidence equally with the 

iginals. o. 

hese appeals are accordingly dismissed 
with costs. The hearing-fee is assessed at 
one gold mohur in each of these four 


appeals. 
D. - Appeals dismissed, 
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_ MADRAS HIGH COURT - 
' Becond Civil Appeal No 337 of 193 
>: March 30, 1937 
‘ PANDRANG Row, J. 
- R KRISHNASW AMI TYENGAR— 
APPELLANT 


VETSUS 
Sri KALLALAGAR DEVASTANAM, 

39 MADURA — RESPONDENT 

- 'Réligious endowment—Temple Committee and 
trustee—Powers of—Budget allotment by Committee 
-Trustee exceeding allotment—Purposes binding on 
temple— Trustee, if bound to make good excess amount 
spent— Trustee, if in position of guardian of mtnor— 
Celebration of festival on grand scale—It cannot be 
regarded as unreasonable or extravagant and involv 
ing breach of trust or negligence—Trustee has to do 
his duty according. to his best judgment. 

- There isno doubt that the temple committee have 
the power of general superintendence over the en- 
dowments for the purpose of sesing that the endow- 
ments are appropriated for the purpose for which 
they. were granted. They have also the power of 
appointing trustees or managers and of calling for 
accounts from them and ecrutinize the accounts. 
It may be they also possess the power of calling for 
budgets every. year and of passing them with or 
without modification,. The mere exceeding of the 
budget allotments by the trustee or manager is not 
in itself a sufficient ground for compelling the 
trustee - or manager to make good the excess amount 
spent by him though fora purpose binding on the 


sa ea 
` The -expenditure on festivals in temples by trustees 
should not be wholly guided by considerations 
similar to expenditure by guardians for minors’ 
_ mecessariesor benefit. Festivalsand other ceremonies 
conducted in honour of God cannot be regarded as 
being similar to necessaries in the case of minors ; 
sọ long asthe temple endowment can stand the 
strain, the celebration of a festival on a grand scale 
cannot be regarded as peng unreasonable or extra- 
vagant, andthe conduct of such a festival in sucha 
manner by a trustee or manager should not be re- 
garded os a breach of trust or hegligence. He has 
only” to do his daty according to the best of his 
judgment and to the satisfaction of the worshippers 
whose contributions add to the income of the 
temple. i 
' §. ©. A. against the decree of the 
District Court, Madura, in A. S. No, 125 
of 1930. 
'- Mr: K. Rajah Ayyer, for the Appellant. 
`- Messrs. B. Sitarama Rao, P. N. Marthan- 
dam Pillai and C. Rangaswami Iyenger, 
for the Respondent. 


--Judgment.—This is an appeal from the 
decree of ihe District Judge of Madura 
dated October 18, 1932, affirming on 
appeal tLe decree of the Princ.pal Subordi- 
nate Judge of Madura, dated Febraary 28, 
1930 in O. S. No. 120 of 1928 which was 
a suit for recovery of Rs. 4,625 from the 
defendants, three in number. The princi- 
pal allegations were that defendant No. 1 
who was the trustee of the plaint mentioned 
Devastanam, Sri Kallalagar Devastanam, 
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from 1919 to April 1326, had been grossly 
negligent as regards certain items set forth 
in Sch. 2, to the plaint, and that his negli- 
gence had caused loss to the Devastenam 
which he was bound to make good. The 
other two defendants were impleaded on 
the ground that they had executed a secu- 
rity bond binding themselves to make good 
to the Devastanam any loss that might be 
caused by defendant No. I's breach of duty 
or negligence,eetc. Thesuit was dismissed 
by the trial Court as against defendants 
Nos. 2 and 3, and the only item in respect 
of which negligence was found to be proved 
by the trial Court was in respect of the 
special festival celebrated in June 1924 at 
the temple, known as the Thailaprithishtai 
and dJyeshtabhishekam. As regards the 
other items charged, the trial Oourt found 
the defendant No. 1 was not guilty of any 
negligence. As regards the money spent 
for this special festival by defendant No. 1, 
the trial Oourt was cf opinion that though 
the temple was a rich one and wasin a 
position to spend Rs. 4,000 and even more 
for the Jyeshtabbishekam, defendant No. 1 
was not justified in spending more than the 
Rs. 1,0C0 that was sanctioned by the 
temple committee. In other words, his 
finding was that though the temple could 
very well afford the amount actually 
spent on the festival, nevertheless defen- 
dant No 1 was only a subordinate of the 
committee and had exceeded the allotment 
of Rs. 1,000 fixed by the committee, and he 
was, ‘therefore, liable to pay back the 
excess spent by him, namely, Rs. 3,633, 
and passed a decree accordingly. On 
appeal this decree was confirmed by the 
District Judge who was of opinion that 
because defendant No. 1 ignored the limit of 
expenditure imposed by the temple com- 
mittee, he did soat his peril and that he 
cannot shelter himself behind an allega- 
tion that the allotment was unreasonable, 
Defendent No.’ 1 13 the appellant in this 
second appeal. l 
- A great deal bas been said in the course 
of the argument before me as to the powers 
of the temple committee to issue direc- 
tions to the temple trusiée or manager. 
Reference has been made to the decisions 
in Seshadri Ayyangar v. Natavaja Iyer 
(1); Sitharama Chetty v. Subramania Iyer 
(2) and also to Subba Naidu v. Gopalaswami 
Naidu (3). There is ,o doubt that the 

= ® : 


(1) 21 M 179, , 

(2) 39 M 700, 33 Ind. Qas 3L; AT R 1917 Mad. 
551; 30M LJ 99: 19M LT 3LWA43 |.. 

(3) 15M LJ 185. is 
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there is nothing to show that any portion ' 
of the amount was misappropriated. The i 
temple is very ancient and important .and | 
enjoys considerable repute. The: annual: 
income is something over Rs. 60,000 and. 
the festival in question was a special one, 
the object of which was to restore the lost: 
or diminished lusture of the -idol. This, 
process appears to involve elaborate pre- : 
paration of costly oils and it is impossible.. 
to say that the festival could have been : 
fittingly performed within the amount 
Sanctioned by the committee. Fall ace. 
counts were submitted to the committee > 
by defendant No. 1 and practically no- 
objection was taken to the accounts, the-. 
only objection taken being to a very small - 
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temple committee have the power of general 
superintendence over the endowments for 
the purpose of seeing that the endowments 
are appropriated forthe purpose for which 
they were granted. They have also the 
power of appointing trastees or managers 
and of calling for accounts from them and 
scrutinize the accounts. It may be they. 
also possess the power of calling for budgets 
every year and of passing-them with or 
without modification. Noeauthority has 
been brought to my notice in which it has 
been held that the mere exceeding of the 
budget allotments by the trustee or 
manager is itself a sufficient ground for 
compelling the trustes or manager to make. 
good the excess amount spent by him 
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though for a purpose binding on the tem- 
ple. Exceeding of budget allotments is 
not rare even in the best regulated esta- 
blishments, and it is dificult to believe 
that cases of such exceeding of budget 


item of cart hire and the supply of a small 
quantity of Madras snuff and tobacco: to 
the establishment, As the learned District 
Judge observes in his judgment, the com- : 
mittee was to some extent to blame for 


what happened because they passed no: 
orders on the appellant's report to the : 
effect that the festival could not be cele-. 
brated ata cost of anything like Rs. 1,000 
and ‘also because they never took any- 
steps either to repudiate the excess expen- : 
diture actually: incurred or to regularize it- 
after the accounts were received by them. - 
The accounts were received by the com-' 
mittee some time in November 1923, and 
the present suit was instituted only in 
October 1928. During all this period 
there was never any complaint abont the: 
exceeding of the budget allotment in res- 
pect of this festival, The learned District 
Judge, while saying that it is not necessary 
to go into details, has nevertheless per- 
mitted himself to observe that: : 
“The huge eums spent on fireworks, public feed- 
ing : and such, matters’ could easily ve besn 
reduced to proportions more suitable to the finan- - 
cial resources of the temple.” ‘ 
As a matter of fact the details show: 
that the amount -spent on fireworks is. 


allotments would have been very rare in 
the admfnistration of temples by trustees 
or managers. It is, therefore, significant 
that there has been no reported case’ at 
all in which anyone has sought to recover 
from a trustee or ex-trustee or manager 
the amount spent by him in’ excess of the 
amount allotted in the budget. It would 
appear as if no temple committee-or no 
subsequent trustee ever conceived the idea 
of making any temple manager or trustee 
liable to make good the amount spent by 
him in excess of the budget allotments. 

In this particular case the exceeding of 
the budget allotment was, ifI may say so, 
quite. justifiable in the circumstances; it 
was the commi‘tee itself who wanted 'the- 
trastee or manager to celebrate the festi- 
val which is a special one held only very 
occasionally, once in 20 years or go. 
Immediately on receipt of this order by 
the: trustee, the latter represented to the 
committee that it was impossible ‘to ‘cele- 
brate the festival at a cost of Rs. 1,000 


which was the amount sanctioned by the 
committee. To this letter the committee 
made no reply, and the festival was con- 
ducted on. a befitting scale by the appel- 
lant in the presence of and with the active 
assistance of one prominent member of 


the temple committee, one Mr. Alagappa’ 


Chettiar, who unfortunately died before 
the evidence in the suit was’ recorded. 


Another member of the committee appears ' 


also to have been present at the festival. 
The findings of the Oourts below are to 
the. éffect that the money was actually 
spent for the festival; in other words, 


only Rs. 69 which certainly cannot be 
regarded as a huge sum, Public feeding 
which cost about Rs 900 was a necessity 
as the temple is situated in a place where 
admittedly there are no hotels or eating 
houses and the worshippers who had come’ 
to attend the festival would have had to 
starve if the trustee had not made arrange- 
ments for feeding them. The financial 
resources of the temple, as stated above,- 
are more than sufficient to stand an 
expenditure of the amount incurred -in this: 
connection. As the learned trial Jadge 
remarks, “the temple is rich and is in a- 
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position to spend Rs. 4,000 and even more 
for the Jyeshtabhashikam™. Iam unable 
to; appreciate the contention that even 
though the temple had enough money and 
could afford to celebrate the festival mag- 
nificently, nevertheless the trustee was 
bound to celebrate it as economically as 
possible. I do. not think expenditure on 
festivals in temples by trustees should be 
wholly guided by considerations similar to 
expenditure by guardians for minora’ 
necessaries or benefit. Festivals and other 
ceremonies conducted in honour of Ged 
cannot be regarded as being similar to 
necessaries in the case of minors; so long 
as the temple endowment can stand the 
strain, the celebration of a festival ona 
grand scale cannot,in my opinion, be 
regarded as being unreasonable or extra- 
vagant andthe conduct of such a festival 
in-such a manner by a trustee or manager 
should not, in my opinion, be regarded as a 
breach of trust or negligence. He has only 
to do his duty according to the best of his 
judgment ::d to thé satisfaction of the 
worshippers whose contributions add to 
the income of the temple. There has been 
in this case- 00 misappropriation of any 
kind and the temple is certainly rich 
enough to afford to spend a sum of 
Rs. 4,600 on a special festival and there is 
in my judgment, no justidcation for the view 
that the temple trustee or manager is, 
liable to make good out of his pocket 
everything spent by him over and above 
the amount allotted by- the committee. 
Such a general proposition is,in my opi- 
nion, nət in accordance with Jaw. Even 
otherwise in this particular case, the 
conduct of the committee has been such 
that the excess expenditure must be 
déeméd to have been ratified by the com- 
mittee. i 

Even assuming that the position of the 
trastee or manager is only that of an 
agent, bound to obey every direction of 
his principal, i. e. the committee, never- 
theless, when he brings to the notice of 
tHe principal the faci that he had exceed- 
ed his authority by spending more than 
what was sanctioned and the principal 
acqulesces in it and takes no action what- 
ever against him, his act must be deemed 
to have been ratified by the principal. Ia 
this connection reference may be made to 
Ramaswami Chetty v. Karuapan Chetty (4). 
The learned Judge therefore erred in law 
in coming to the conclusion that though the 


(9 20M E J 651; 31 Ind, Oas. $16; A IR 1916 Mad. 
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committee was, tosome extent. to blame for . 
what happened because it passed no orders 
on the appellant's letter, Ex. G-4, and there 
should have been prompt action to regule- 
rize or repudiate the excess expenditure, thu 
appellant was liable all the same to make 
good the excess to the succeeding trustee. 
He did not consider the questien whether 
in these circumstances there was not “a 
ratification of the appellant's act by the 
committee. THe appeal must, therefore, be 
allowed and the decree passed against the 
appellant set aside with costs in this 
Court andin the Oourts below to be paid 
out of the temple funds. Leave to appeal- 


is refused. 
N.B. Appeal allowed. 
á PATNA HIGH COURT 
Appeal from Appellate Decree No. 272 ` 
of 1936 
February 8, 1938 ° 
Wort, J. 
NARAN SINGH—Sergenpant—APPELLANT 
versus 


BAIKUNTH SINGH — Rg8PONDENT ~ 

Practice—Relief e- Tabedari tenure — Defendant 
cutting earth from bank of tank — Proper relief— 
Whether action in trespass or for possession — Land 
tenures—Tabedari tenure—Whether ghatwali tenure 
— Incidents— Holder, whether holds absolutely. 

Where the dispossession alleged against the defen- 
dant was that he cut earth from the bank of atank 
which was the subject-matter of the tabedart tenure, 
that does not give rise to an action for possession but 
toanaction in trespass against the defendant in 
whichthe plaintiff would recover damages and in 
which the question of title would be gone into. To 
haves decree for possession, is not an appropriate 
remedy. 

The tabedari tenures are a form of inferior ghatwali 
tenures. The holder has an absolute power of aliena- 
tion and that absolute power of alienation forms 
an intergral portion of the ghatwalt’s right and in- 
terest in the ghatwalt. Ghatwalt tenure is ordinarily 
hereditary, the estate descending to such male meme 
ber of the family as the zemindar approves as com- 
petent to perform the duties, and the member ap- 
pointed does not hold on behalf of the family, and. 
the other members have no rights in the land while 
it isin his hands as ghatwal. The nature ofthe 
tenure is not altered by the fact that the services are 
no longer performed by the holder. Tekatt Kali 
Pershad au v. Anund Roy (i) and Raja Durga 
Prashad Singh v. Trebent Sing (2), relied on 

Appeal from a decision of the Deputy 
Oommissioner- Subordinate Judge of Puru- 
lia, dated December 23, 1935, affirming a 
decision of the Munsif of Purulia, dated 
July 31, 1934. 


Mr. N. N. Roy, for the Appellant. ° 

Mr. R. S. Chaitarji, for the Respondent. 

Judgment.—This appeal arises out of dn 
action in which the plaintiff claimed posses- 
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he said he had been dispossessed by the 
defendant. The plaintif succeeded in ‘his 
action and on appeal the judgment of the 
trial.Oourt was affirmed. Tke case is one 
of those examples in which the parties 
appear not to have appreciated their 
remedy. ‘The dispossession alleged against 
the-defendant was that he cut earth from 
the bank of a tank which was the 
subject-matter of the tenure, That clearly 
would not give rise toan action for posses- 
sion but to an action in trespass against 
the defendant in which the plaintiff would 


~ have recovered damages and in which the 
- question of title would have been gone into 


as it hus been gone into in the present 
action. To have a decree for possession is, as 
l have indicated not an appropriate remedy. 

However, the only question raised in this 
appeal is whether the defendant was entifl- 
ed,as a member of the family, to claim 
an interest in the tenure. That is 
the case’set up. As I understand the argu- 
ment addressed to this Oourt on behalf of 
the appellant, it is that the tenure was in a 
form of raiyati interest which descended 
alter the death of one of the holders to 
other members of the family by survivor- 
ship. The short answer to the whole case is 


thatthe finding of the Judges in the Courts 


below is that the two brothers were separate. 
Nothing further need te said although there 
was a considerable discussion as to the 
nature of tabedarit tenures, and I need only 
refer tothe decisions of the Privy Council 
in Tekait Kali Pershad Singh v. Anund Roy 
(1), and Raja Durga Prashad Singh v Tre- 
bent Singh (2). Their Lordships’ decision 
in the first case was thatthe holder had an 
absolute power of alienation and that ‘an 
absolute power of alienation forms an in- 
tegral portion cf the ghatwal’s right and 
interest in the ghatwoalt. I should observe 
that these tabedart tenures are a form of 
inferior çhatwali tenures if I may use the 
In the second case, the de- 
cision «f the Judicial Oommittee of the 
Privy Cvuncil was that “ghatwali tenure is 
ordinarily hereditary, the estate descend- 
ing to such male member of the family as 
the zamindar approves as competent to 
perform the duties’, and the impcrtant 
part of the: decision for the purposes of this 
case is that ‘the member appointed does 
not hold on behalf of the family, and the 

{lg 15 I A 18; 15 O 471; 8 Sar. 121; 12 Ind Jur. 172 


(P C). 
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other members have no rights in the lànd 
while it isin his hands as ghatwal’. 


that the holder no longer performs the'duties 
of the tenure, and it is really: on: that 
footing that argument was advanced. But 


in my judgment the nature of the tenure 


is not altered in this respect by the 
fact that the services are no longer perform- 
ed. As I stated at the commencement of 
my observation, the clear answer to the 
defendant's claim is that being separate 
from his own brotber he is no longer. a 
member of the joint family. P 

The appeal fails and is dismissed with 
costs: leave to appeal is refused. 

D. Appeal dismissed. 





~ 


RANGOON HIGH COURT i 
Special Second ani 7 prea! No: 117 of 
193 
August 24, 1937 
Mya Bu, Orra. O. J. 

MAUNG PO KWE AND ANOTHBR-— 
ÀPPRLLANTS : 
versus - 
MAUNG PO SEIN ano 0OTARRS-— 
ReSPONDENTS 


Transfer of Property Act (IV of 1882), 8. 53-A— 
Agreement or contract of sale must be in writing— 


Mere document from which terms necessary to con-- 


stitute transfer can be ascertained with reasonable 
certainty, tf suficient. | a l 

A contract oran agreement in writing ora writ- 
ten agreement is under s 53-A, Transfer of Property 
Act, astnequa non. Such written agreement may 
of course be the embodiment of what has already 
been orally agreed upon and may also refer to pay- 
ment by the purchaser and receipt by the vendor of 
part of the purchase money, but it must essentially 
be a written agreement. Unless a document can be 
held to be an agreement or- contract of sale, it will 
not, by the mere fact that from it the terms neces- 
gary to constitute the transfer can be ascertained 
with reasonable certainty, be sufficient to satisfy- 
the requirements of s. 53-A, as what the section 
requires is not a document from whichthe terms 
necessary to constitute the transfer can be aacer.- 
tained with reasonable certainty but a contract or 
an agreement in writing which such terms 
can be so ascertained. 

5. 5. ©. A. against the decree of the Assis- 
tant Mistrict Court, Bassein, dated Decem- 
ber 27, 19386. l ' 

Mr. K. C. Sanyal, for the Appellants. 

Mr. A. N. Basu, for the Respondents. 


sudgment.—This appeal arises out-of, a. 


suit for recovery of possession of a house 
and sitein Bassein Town from the four 
defendants-respondents, Maung Po. Sein, 
Ma Lay Yauk, Maung Ohn and Ma Thein 
Yin. Maung Po Sein and Ma Lay Yan 


It is. 
true inthis cage that there is a suggestion. 
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Yin is their daughter and Maung Ohn 
is her ‘husband. The house and site were 
originally. the property of Maung Po Sein 
and Ma Lay Yauk They mortgaged the 
property to N. A. 8. R. M. Firm who ulti- 
mately obtsined a mortgage decree over 
the property, had it sold by the Oourt, and 
became the purchaser. The Court sale 
took place ‘on August 1, 1934 On 
February 4, 1936 N. A. 8. R. M. Firm sold 
the property to the plaintiff-appellants by 
a registered deed of sale. The plaintiffs’ 
suit is based upon title acquired by them 
under this deed. The defendants contested 
the suit relying on s. 53-A, Transfer of 
Property Act. They alleged that there was 
a contract for sale of the property by the 
firm to Maung Ohn and Ma Thein Yin, 
and that. Maung Obn and Ma Thein Yin 
had, in part performance of the contract 
taken possession of the property and paid 
a sum of Rs. 310 towards the price of 
Rs. 350 on June 3, 1935, and were ready 
and willing to pay the further sum of 
Rs. 50, and that the plaintiffs had notice 
of the tirm’s contract with Maung Ohn 
and M, Thein Yin, and of the part per- 
formance- thereof. Inthe course of the 
tria] adocument Ex 1, was produced on 
béhalf of Maung Ohn and Ma Thein Yin, 
which 1uns as follows : j l 

“Atan auction sale held by the Court in Execu- 
tion Oase No, 199 of 1934 of the Township Court 
of Bassein West, in í 
decree passed in Oivil Regular Suit No. 178 of 
1932 of the said Oourt, against Ko Po Sein and 
his wife Ma Lay Yauk,. cultivators of -Ma-nyein- 
hla-gon, Bassein, the decree-holder N. A. 8 
Firm has ee the mortgaged property tò- 

ther. with the _ revenue receipt 

o. (29) for this year 1934-35, as w 
posted, 2 roomed,’ plank-walled, corrugated iron- 
roofed house standing -on the said 
adjustment with the decretal amount in the above- 
mentioned suit; and as such (the property) belongs 
(to the said firm). - Accordingly as it has already. 


been agreed tosell the said house and land for’ 


Rs. 350- outright to Ko Maung Ohn, cultivator of 
Ma-nyein-hla-gon, Bassein, the above-mentioned house 
and land are sold- for Rs. 350 on the 
Larzan of Nayon, 1287 B. @ corresponding to 
June 3, 1935, and having received, in cash, 
Rs. 800 out of the said sum (Rs, 350), from Ko Maung 
Ohn, Ramasami, holder of penera! power-of-attorney 
for the above-mentioned 

and gives a receipt (signs) to that effect.” - 

This document bears the signature 
“N, A. 8. R. M. Ramanathan Pillay” but 
according to the evidence, this document 
was signed by Ramasami, who was at that 
time aclerk of the firm. The firm was at 
that time under the management of a duly 
, constituted agent Raman Ohettyar. It is 
alleged on-behalf of the defendants that 


MAUNG PO KWH v. MAUNG PO snI- (RANG.| 
are husband and wife, while Ma Thein - 


execution of the “mortgage ` 


R.M. 
(for) peldik : 
a a 


land, in, 


ord | 


ecreé-holder firm, writes 
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Ramaswami was not a mere clerk but also ; 


held a power-of-attorney under which he 


used to act as theagent of the firm. This 


allegation is not controverted, but accord- 
ing to Raman Ohettyar, the power-of-attorney 
had been withdrawn by the time of the 


alleged signing of the document, Ex. 1, by - 


Ramaswami. In spite of what Raman 
OChettyar says, there can be no doubt that 
the power-of-attorney, under which Rama- 
sami was said Ło have acted, must beheld 
to be still subsisting so far as the defene. 
dants were concerned onthe date of the. 
execution of the document, Ex..1. :The“ 
contract entered into by Ramaswami was, . 


therefore, binding on the firm. To ascer. 


tain the ingredients .of a valid defence 
under s. 53-A, Transfer of Property Act, the 
following parts ofthat section are rele- 
vent : 


“Where any person contracta to transfer for- 
property by writing- 


consideration any immovable 
Signed by him or on his behalf 
terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, and the’ 
transferee has, in part performance of. the con-, 
tract, taken possession of? the property or any 
part- thereof, or the transferee, being already in’ 
Ossession, continues in ession in part per- 
ormance of the contract and has done some act:-in ° 
furtherance ofthe centract, and the transferee has- 
performed or is willing to perform his. part of the 
contract,. ... Ni 
* 


* + + * 
Provided that 


om ‘which’ the’ 


nothing in this section. shall 
affect the rights of a transferee for consideration, 
who has no notice of the contract or: of the part 
performance thereof,” | f 


Besides the condition mentioned in the 
proviso, these ingredients are: (|) a con-- 
tract to transfer for consideration immov- 


able property by writing from which the. 


terms necessary to constitute the transfer 
can be ascertained with reasonable cer- 


tainty; (2) the transferee having in part’ 


performance of the contract: taken pos: 
session of the property; or, having in part 
parformance of the contract, continued in 
possession and done some act in further-_ 


ance of the contract; and (3) the transferee _ 


having performed or willing to perform 
his part of the contract. 

Tn the present case the document Ex. 1 
was teadered and admitted in evidence on 
the footing that it was a receipt. It sets 
out the terms necessury to constitute the 
transfer, but the setting out of such terms 
is referable to the object of describing the 
account in reference to which Rs. 300 was 
paid. The document itself states: “Ag it 
has already been agreed to sell the said 
house and land,” and does not of itself- 


purport to be the contractof sale. A con“ 
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tract of sale is nothing more or less than 
an agreement to sell, ands. 53-A requires 


such an agreement to be in writing signed 


by the party whom it is sought to bind or 
its agent. An agreement or contract to 
sellimmovable property need not be in 
writing, but such oral agreement or contract 
does net satisfy the requirement of the 
section which lays down definitely and 
advisedly that it is to be in writing—I 
Bay advisedly because to megt the objection 
that amass of perjured evidence would 
be .introduced if oral agreements were 
allowed tobe proved, it was enacted that 
the agreement should be in writing. 
Therefore, to satisfy the requirement of 


the section, there must be inter alia an’ 


agreement in writing which, under Art. 5, 
Stamp Act, is liable for payment of a duty. 
That the document Ex.1 was given and 
given only as a receipt is shown by the 
fact that it was stamped as a receipt and 
notas gn agreement. Therefore, in my 
opinion, the defendants have failed in this 
case to produce an agreement in writing 
which is essential to the validity of the 


defence under s. 53-A, Transfer of Property 


Act. 

- The learned Advocate for the appellant 
urges that because the document sets out 
ths terms necessary to constitute the 
transfer and consequently such terms can 
be ascertained from this document with 
reasonable certainty, ‘it satisfies the re- 

uirement for an agreement in writing, aud 
this contertion cannot be upheld for the 
reason that if it were so, any scrap of 
paper, from which the term necessary to 
constitute the transfer can be ascertained 
with reisonable certainty, would do with- 
out its being a valid agreement in writing. 

A contracs or an agreement in writing or 
a writte`> agreement is a sine qua non. 
Such written agreement may of course be 


the embodiment of what has already been’ 


orally agreed upon and may also refer to 
payment by the purchaser and receipt by 
the vendor of part of the purchase money, 
but it must essentially be a written agree- 
ment. A document bearing much simi- 
larity to Ex. 1 in the 
brought tothe notice of my learned bro- 
ther Dunkley, J. in Ma Thet v. Ma Se Mai 
(1). That document ended with the words: 
“I, Ma Taet, sign this receipt as having 
received the money” and was 
with®% one anna stamp and the Courts below 
had admitted that document in evidence. 


(D 13 R 17; 154 Ind. Oas, 18rA I R1934 Rang. 
304; 7 R Rang. 277. “= 
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stamped - 
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The learned Judge on second appeal point- 
ed out that: 

“As an agreement for sale, it is irsufficiently 
stamped, butasit has been admitted in evidence 


by both the lower Oouris, ita admissibility cannxt 
be questioned by me now,” 


Whether that document had been ad- 
mitted merely asa receipt, or as an ngleses, 
ment, [am not in a position to say; but 
in the case before me Ex. 1 was tendered 
as a receipt and was admitted and 
treated all along as a receipt and notking- 
more by, both the Oourts below. Further, 
from iis wording it is clear that the agree- 
ment, which is relied on as the contract, had 
taken place on a different occasion prior! to 
the drawing uo of Ex. 1. Therefore, in the 
present case, there does not appear to ba 
any just ground for acting upon this doeu- 
ment as the contract pleaded in support of 
the defence in suit. Nor has Ex. 1 been 
put forward as an unregistered sale deed,’ 
In these circamstances, I do not think it. 
will be just and feir to the appellants. to 
have Ex. 1 impounded and admitted .in 
evidence as an agreement or contract for 
gale in this case. The lower Appellate 
Gourt, however, treated, it asa document 
which set ont an agreement. and from 
which the terms necessary to constitute 
the transfer could be ascertained with,rea- 
sonable certainty, and .thus accepted the: 
document as being sufficient to satisfy the, 
requirements of s. 53-A, Transfer of Property 
Act. In my opinion, unless the document, 
Ex. 1 can be held to be an agreement, or 
contract of sale, it will not, by the mere 
fact that from it the terms necessary to 
constitute the transfer can be ascertained 
with reasonable certainty, be sufficient..to 
satisfy the requirements of the section as 
what the section requires is nop a. docu- 
ment from which the terms necessary’ to 
constitute the transfer can be ascertained 
with reasonable certainty but a contract or 
an agreement in writing from which such 
terms can be so ascertained. f 

Farthermore, both the Courts below have 
discredited the evidence adduced on 
behalf ‘of the defendants to show that on 
the day of the execution of the document 
Ex. 1, Ramasami went and delivered pos- 
session of the property to Maung Ohn and 
Ma Thein Yin. Therefore the ingredient 
of the transferee having taken possession 
of the property in part performance of the 
contract, has nol been established in this 
case. Itistrue that Maung Ohn and Ma. 
Thein Yin have all along been living. - in - 
the house since some time before the 
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alleged payment of Ra. 300 to the Chettyar 
frm, but considering the relationship 
between them and the defendants Maung 
Po Sein and Ma Lay Yauk, their residence 
at the house’ both before and after the 
alleged payment of Rs. 300 to Ramasami 
Chettyar is traceable totheir residence there 
as the members af the family of Maung 
Po Sein and Ma Lay Yauk, and not in their 
own right; and therefore their continuance 
in residence after the payment of Rs. 300 
cannot be traced particularly to taking pos- 
session in part performance of the con- 
tract. Since N. A. S. R. M. Firm became 
the ‘purchaser of the property at the aue- 
tion sale, the defendants Maung Po Bein 
and Ma Lay Yaak had no right to continue 
in their residence in the house and Raman 
Chettyar explains that the house had been 
leased to them and that they were in occu- 
pation of the house as his tenants. The 
probability of the truth of the statement 
lies in the fact that they were allowed to 
continue in peacefull possession of the 
house allalong. Maung Ohn and Ma Thein 
Yin were admittedly living with them all 
along and therefore their continuance in 
residence in the house must undoubtedly 
have been in pursuance of the right of 
Maung Po Sein and Ma Lay Yauk as ten- 
ants of the house. Their continuanes in 
residence, if there was no delivery of 
posses sion which they attempted to establish 
by evidence in the case, is, therefore, trace- 
able to their residence under Maung Po 
Sein and Ma Lay Yauk, and not as con- 
tinuance in possession on account of part 
performance of the contract. 

Under these circumstances, in my opi- 
- nion, the defence falls to the ground. I set 
aside the judgment and decree of the lower 
Appellate Court and restore that of the 
Court of first instance with costs through- 
out. 

5. Decree set aside. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 43 of 1935 
September 29, 1937 
RouposanD, AG. J. C. AND Mgata, J. 
AILDAS MADHOWDAS AND orages 
= APPELLANTS 
VETSUB 
SOBHOMAL PURSOOMAL: AND cTanrs 
— RESPONDENTS 
Limitation Act(IX of 1908), s, 14—Party claiming 
exempxton need not have been described as plaintiff 
or applicant tn previous proceedings — Award under 
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Arbitration Act—Arbitrator filing award in Court at 
request of plaintiff in whose favour it was made— 
Objection to Court's jurisdiction by defendant two 
years later—Court holding it had no jurisdiction— 
Award filed in other Court—Time spent in deciding 
question of jurisdiction held could be excluded. 

he mere fact that the award was presented in 
Court by the arbitrator is not sufficient to hold 
that the person who seeks to enforce the award 
by process of the Court is not the claimant but the 
arbitrator. Nor can the rules framed by the Court 
underthe Arbitration Act requiring parties to arbi-. 
tration proceedings being styled as respondent No. 1 
and respondent Ng 2 have the effect of changing 
their relative position of claimant or creditor and 
debtor respectively into any other ition Again 
s. 14, Limitation Act, nowhere lays down that before 
a plaintiff or applicant may claim exemption under 
this section, he should have been described as plain- 
tiff or applicant in the previous ings ll 
that is required of him to prove isthat he prosecuted 


. the previous civil proceedings in good faith, and if 


he proves that, he may avail himself of s,14 even 
though he was not described asa plaintiff or as an 
applicant in the previous proceedings. [p. 174, col, 


Parties referred their dispute at K to an arbitra- 
tor who gave an award in favour of the plaintiff. It 
was made under the Arbitration Act and some im- 
movable property within jurisdiction of % QOourt 
was to remain mortgaged to the plaintiff until pay- 
ment The arbitrator on è being Pa alte by the 
plaintiffs filed the award in Oourtat K under s. 11 (32) 
Arbitration Act The defendant failed to object to 
award, On the failure ofa payment of an instalment 
due under the award, the plaintiff got the execution 
proceedings transferred to L Oourt. The defen- 
dant then filed objection in K Court more than 
two years after filing of award, that K Oourt 
had no jurisdiction to entertain award The 
objection was given effect to and then the plaintiff 
presented the award in Courtsat L under para. 20 
Sch. II, Civil Procedure Gode : 

Held, that the time from filing the award in Court 
at K till the decision of that Oourt about the jurisdic- 
tion could be excluded under s 14, Limitation Act 
as the Ooart was determining upon the question 
whether the award should be taken off the file on the 
plea of jurisdiction or not. The award was enforceable 
asa decres. No pro ings could be taken inan 
other Oourt for the purpose of enforcing thea 
That being so, limitation remained “in yh aaa Arc 
long as the award was capable of bein orced by 
execution proceedings and the plaint were bona 
fide litigating for their sights in a Oourt of justice. 
Nrityamoni Dassi v. Lakhan Ohandra Sen (1) and 
Ramdutt Ramkissendass v. E. D, Sassoon & Co. (4), 
relied on, Maharaj Sai v. Kedar Nath (5), dis 
tinguished. : 

F. O. A. against the judgment and decree 
of the First Olass Sub Judge, Larkana, 
dated April 30, 1935. 

Mr. Fatehchand Assudomal, for the Ap- 
pellants. | TT 

Mr. Kimatrai Bhojraj, for the Respon- 
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Rupchand, Ag. J. ©.—The short 
question which we are called upon to 
decide in this appeal is whether or not? the 
learned Judge below was right ia exclud: 
ing under s8. 14, Limitation Act, the time 
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occupied by this Oourt in the exercise of 
its District Oourt . jurisdiction in coming 
to a decisicn that it had no jurisdiction 
to entertain the award under the Arbitra- 
tion Act and in holding that the subse- 
quent application made to that Court for 
filing the award under Sch. II, Civil Pro- 
cedure Code was, therefore, not barred 
under Art. 178, Limitation Act. This ques- 
tion arises under the following circum- 
stances: The plaintiff-respondents and the 
defendants-appellants referred thcir dis- 
putes at Karachi to an Advocate of this 
Court who gave his award dated May Jl, 
1932, ordering the defendants to pay to 
the plaintifs a sum of Rs, 11,970 with 
interest at nine per cent. per annum from 
the date of the reference up to payment 
and declaring that the immovable property 
of the defendants which was situated 
within the jurisdiction of the Larkana 
Sub-Ojvil Oourt do remain mortgaged to 
the plaintiffs until payment. He ordered 
that the sbove sum be paid by instal- 
ments, the first instalment of Rs. 1,000 on 
or before August 1, 1932, and the subse- 
quent instalments of Rs. 2,000 each on or 
before January 1,-1933, and on or before 
January 1, of each subsequent year. The 
reference expressly recites that it is made 
under the Arbitration Act and the arbit- 
.rator on being requested by the plaintiffs 
filed the award in this Court under s. 11, 
cl. (2), Arbitration Act. 

Usual notices of the filing of the award 
were séfved on the defendants, but they 
failed to appear. and object to the award 
within the time allowed by the rules of 
the Court. After the defendants defaulted 
in payment of the instalment of Rs. 1,000 
and the first annual instalment of Ks. 2,000, 
the plaintiffs got the execution proceed- 
ings transferred to the Larkana Oourt 
and applied there for execution. The 
defendants then put in appearance in this 
Court, and for the first time filed objections 
to the award which are dated May 7, 1934, 
and pleaded that they were not served with 
the notice of filing of the award and could 
not, therefore, object tothe award earlier. 
On July 20, 1934, the defendants filed a 
further list of objections. In this list of 
objections which was filed more than two 
years after the award was presented to 
this Oourt, the deferdants for the first 
time pleaded that this Court had no jurisdic- 
tion to-entertain the award. .On August 14, 
1934, Lobo, A. J. O. gave effect to-that 
objection and consequently the plaintiffs 
presented the award in the Larkana Sub- 
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O.vil Ocurt under para. 20, Sch. II, Civil 
Procedure Code. 

Now unless s. 14, Limitation Act, is 
applicable to the circumstances of this 
case, and tke period during which the 
proceedings were pending in this Oourt 
is excluded, the application made to the 
Larkana Court to file the award under 
para. 20 of Sch. I, would be statute- barred. 
The learned Subordinate Judge has allowed 
this time to be excluded and we have now 
10 decide whether he was right in doing 
go. The defendanis have not and cannot 
possibly challenge the bona fides of the 
plaintiffs in attempting to give jurisdic- 
tion in the first instance to tbis Court. 
The plaintifis asked the arbitrator to file 
the award in QOourt at once and were in 
no way dilatory. The only , ground on 
which the defendants succceded in get- 
ting the award taken of the file was on 
the point that as the immovable property 
over which a lien had been given under 
the award was outside the territorial limits 
of this Court in the exercise of its original 
civil jurisdiction, this Court could not 
entertain the award. It is, however, argued 
thet 5.14, Limitation Act, has no applica- 
tion to proceedings taken under the 
Arbitration Act on the ground that the 
award passed in favour of the plaintiffs 
was presented to this Gourt by the 
arbitrator and not by the plaintiffs who, 
like the defendants, were under the rules 
of the Court placed in the same category 
as respondents. It is further:argued that 
in sny case, as’ objections to the award 
which according to the rules of this Court 
had to be filed in the formof an applica- 
tion praying that the award be taken off- 
the file, were filed by the defendants as 
‘applicants, the plaintiffs were merely resist- 
ing the proceedings to take the award off 
the file and were not prosecuting such pro- 
ceedings within the meaning of s. 14, 
Limitation Act, and could not, therefore, rely 
upon if. l 

We are afraid, both these argumenis 
are founded on a misconception of the rela- 
tive provisions of the law which apply. 
The learned Advocate who represents the 
defendants appears not to have applied 
his mind carefully either to the previsions 
of s. 11, el. (2), Arbitration Act, or to the 
provisions of 8. 14, Limitation Act. Section 
11, cl. (2), Arbitration Act, requires an 
arbitrator to filethe award made by him 
in Court only when requested to do so by 
one of the parties to the submission and 
not otherwise. In this case it was the 
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plai tiffs in whose favour the award wa 


ven, ‘who asked him to file the award in 
this Court. The mere fact that the award 
was’ presented in Oourt by the arbitrator, 
is, therefore, not sufficient to warrant our 
holding that the person who seeks to 
enforce the award by process of the Court 
is not theclaimant but the arbitrator. Nor 
Can the rules framed by the Oourt under 
the Arbitration Aci requiring parties- to 
arbitration proceedings being styled as 
respondent No. 1 and respondent No. 2 
have the effect of changing their relative 
position of claimant or ereditor and debtor 
respectively into any other position. Again 
8.14, Limitation Act, nowhere lays down 
that before a plaintiff or applicant may 
laim sory Ses under this section, he 
Bhould have been described as plaintiff or 
applicant in the previous proceedings. All 
that is required of him to prove is that he 
prosecuted the previous civil proceedings 
in- good faith, and if he proves that, he 
may avail himself of s. 14 even though 
he ‘was not described as a plaintiff or as an 
applicant in the previous proceedings. If 
any authority was wanted in support of 
that proposition, it will be found in the 
decision of their Lordships of the Privy 
Council’ in Nrityamoni Dassi v. Lakhan 
Chandra Sen (1). In that suit the plaintifs 
were only co-defendants’in the previous pro- 
ceedings and yet they were allowed to take 
advantage of 8. 14, Limitation Act. At p. 
663* it is said: 
. “Limitation would no- doubt run against them 
from that time. “But-it would equally without doubt 
remain in suspense whilst the plaintiffs were - 
litigating for their rights in a Court of justice. 
hey had in the suit of 1896 before Henderson, 
associated themselves with the plaintiffs in that ac- 
tion, and had asked for an adjudication in those 
roceedings of their rights. A distinct issue was 
Fanad in respect of their claim, to which no objec- 
Sion seems to have been made by the appellant 
Nrityamoni; and the learned Judge who decided 
the case pronounced with reference to their prayer 
the following order: , 
The defendants, the representatives of Money 
Madhub, will be declared jointly entitled to a one-third 
share in the scheduled properties, and the Official 
Referee will make similar enquiries with regard to 
-their share and the share of Nemye Oharan Sen, 
as to mesne profits and the deeds, assurances and 
other things which may be neceesary.- These 
defendants will be entitled to get possession of’ the 
shares to which they have been declared entitled. 
- It was an effective decree made by a competent 
Court, and was capable of being enforced until set 
aside. Admittedly, if the period during which the 
rac 430 ah 33 Ind. Cas. 452, AI R1916 PC 86; 20 
N 522; 30 M LJ 529; (1916)1 M W N 332, 3LW 
ini; 18 Bom. L R 418; NOL J l; 20M LT 10 
). 6 
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their present suitis in time: Their Lordships ary 
of opinion that the plea of limitation was rightly 
overruled by the High Oourt,” 

These observations -apply with a much 
greater force in ‘the present case. The 
plaintifis were not mere co-defendants but 
they were the claimants. It was at their 
instance that the award was sent by the 
arbitrator ‘to this Oourt so as to enable 
them to’ enforce it. Until the award was 
taken off the file of this Court, it was 
capable of being enforced in execution 
proceedings as if it was a decree. Not only 
that, but the plaintiffs had, asa matter of 
fact, applied in execution proceedings to 
enforce the award and the- defendants 
resisted those proceedings by contending 
that the award had been filed ina wrong 
Oourt and that, therefore, it should not be 
enforced under - the Arbitration Act. 
Section 14, Limitation Act, 1908, and similar 
provisions contained in the prior Acts have 
always received a liberal interpretation. In 
Banu Kant Ghose v. Haran Kisto Ghose (2) 
at p. 407*, which is onë of the earliest deci- 
sions of the Calcutta High Court, McDonell, J. 
has said: 

“The decision in Luckhi Ninao Mitter v. Khettro 
Pal Singh (3) shows how leniently the Privy Oouncil 
are inclined to deal with cases like the present, and 
how they consider that a law of limitation must not 
be construed too literally, but a fair construction be 
put apon it.” 

In view of the recent pronouncement of 
their Lordships ofthe Privy Council in Ram 
dutt Kamkissendass v. E. D. Sassoon & Co. 
(4), where theit Lordships have agair very 
liberally construed s. 14,Limitation Act, it. 
is hardly necessary to refer to the numerous 
decisions of different High Ocurts on the 
point. In that case, Messrs. E. D. Sassoon 
& Co. obtained ex parte awards on Septem- 
ber 28, 1916, against Ramdutt in pur- 
suance of a submission clause contained in 
the contracts between the parties. They 
got the awards filed in Court under the 
provisions of the Arbitration Act and 
obtained a warrant directing the Sheriff to 
levy the amounts awarded to them by 
seizure of Ramdutt’s goods. Thereafter 
on January 8, 1917, Ramdutt filed a guit 
for declaration that the awards were void 
and inoperative on the ground that the 


appointment by Messrs. E. D. Sassoon & 
(2) 24 W R 405. 
(3) 13 Beng. LR 146; 20 W R 360. 
AC 56 O 1048; 115 Ind. Cas. 713; A I R 1989 P O 103; 
A 128; 99 L W E82: e OWN 473; 33 O W N 485: 
19 OLI dez: 31Bom LR 741; (1929) AL J 25%: 56 
1 L, J 614; (1929)M_W N 546; Ind Rul. (1929) P C 129 
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Oo. of their arbitrator as sole arbitrator 
was illegal. This suit went up in appeal to 
the Privy Council and ultim:tely on July 
20, 1922, the Privy Oeuncil confirmed the 
decree passed by the High Oourt of Calontta 
holding that the awards were invalid. 
The decision of the High Oourt was 
given on April 7, 1920.. Taking either 
of those dates, much more, than three years 
had elapsed .from the date of the 
accrual of the cause of action. It was 
after 1922 that Messrs. E. D. Sassoon & 
Oo. again went to arbitration. The case 
again went up to the Privy Council. for 
consideration whether their claim was in 
time. Their Lordships of the Privy Oouncil 
propounded two questions for their decision: 
(1) the general question whether the Limi- 
tation Act applies to arbitration prozeed- 
ings, and (2) whether in the circumstances 
of that particular case limitation applied 
so as to bar their claim. On the first 
-question, their Lordships held in the affirm- 
ative and on the second question in the 
negative, but on grounds. other than those 
on which the Oalcutta High Oourt had 
proceeded. On the second point at p. 1056* 
16 18 said: l 

“Their Lordships are unable to*agree in this view. 
They think that 6 proceedings came to an end 
with the decision of the single arbitrator whose award 
was ultimately set aside and that the proceedings 
instituted at a later date, after the decision in the 
Privy Council had been announced, cannot be regard- 
ed as a mere continuation ofthe first proceedings. It 
is quite clear that where a- suit has been instituted in 
a Court which is found to have no jarisdiction, and 
lt is found necessary to raise a second suit in a 
Oourt of proper jurisdiction, the second suit cannot 
be ‘regarded as a continuation of the first, even though 
‘the subject-mattdr and the parties to the suits were 
identical, The hardships that might arise in such 
& case have, however, been expressly provided for by 
the sections to which reference will now be made. 
The Indian Limitation Act, unlike the corresponding 
English Act, contains an elaborate code of provisions 
which deal, inter alia, with the mode of computing 
the period of limitation prescribed for any suit, etc, 
and also with the exclusion from the period of limi- 
tation of time which has been occupied in legal pro- 
ceedings. The clause, especially founded on s. 14 (1), 
18 as follows:.... 

It may be assumed that it had been ascertained 
before these provisions were formulated that there 
Was a serious risk of injustice arising if the period 
of limitation which is in many cases shorter than 
in England should be too strictly applied. In 
Indian litigation, it is consistent with the experience 
of their Lordships that the time necessary for the 
decision in a suit may be of much longer duration 
than one is accustomed to in the Courts of Great 
Britain. Hence the necessity for some provision to 
protect a plaintiff acting bona jidefrom the conse- 
quences of some mistake which had been made by his 
advisers in prosecuting his claim.” ` 

it is no doubt true that in this case 
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directions were required whether the second 
arbitrator would be justified in excluding 
the period occupied in the previous pro- 
ceedings or not, but the ground on which 
it was held that he could do so was that 
s. 14, Limitation Act, was intended -to cover 
cases of hardship due to delays of Courts 
in deciding questions of jurisdiction and 
ihat this section applied equally to arbitra- 
tion proceedings. It was’ accordingly held : 
that not only the period actually taken’ 
the first arbitrator to make his awards ‘but . 
also the subsequent period taken by dif- 
‘ferent Courts from. the lowest to- the 
highest'(the trial Court, the Oourt of? first. 
‘appeal and the Privy Council), in decidiig 
whether the first.awards were valid -or not, 
should be excluded It is also noticeable 
that the time taken . by the Courts from 1917 
to 1922 was taken not in the arbitration 
proceedings, but in a separate suit filed 
against Messrs. E. D. Sassocen & Oo., for-a 
declaration that the awards obtained by 
them were invalid. But it was only after 
the proceedings in that suit had terminated 
against them that the previous arbitration 
proceedings failed and there was a need 
for the second arbitration. It would appear 
that if Meeers. E. D. Sassoon had not claim- 
ed a second srbitration and had filed a 
suit on the original cause of action, they 
would have been in no, worse position and 
would equally have been entitled to exemp- 
tion unders.14ofthe Act. 3: 1° + 

The present case is much stronger. - The 
award has not been seb asida but it has 
filed in the proper 
Court. If the time taken in.the proceed- 
ings before.an arbitrator and in the. Gourt 
where the award is filed can be excluded on 
the award being .set aside, there is no 
reason why .the .time taken in the Oourt 
for ascertaining whether it has jurisdiction 
to entertain the award or not, should‘ not 
likewise be excluded. There is ancther 
‘way of looking at the rame question. -So 
long as this Court was determining upon the 
‘question whether the award should be 
taken off the file on the plea of jurisdiction 
or not, the- award was enforceable as a 
decree: No proceedings could-be taken in 
any other Court fcr the purpose of enforc- 
ing the award. That being so, to use the 
words of their Lordships of the Privy Council 
in Nirtyamont Dassi v. Lakhan Chandra 
Sen (1), limitation remained “in suspense.” 
so long as the award was capable of 
being enforced by execution proceedings 
‘and the plaintifs were bona fide litigating 
for their rights in a Court of justice. Quy 
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attention has been invited to the case in 
Maharaj Sai v. Kedar Nath (5), In that 
case the learned Judge has said: 
. “I am of opinion then that s 14, Limitation Act, 
‘cannot apply in the present case, because in the first 
place, although, as held in Ramdutt Ramkissendaa v. 
E. D. Sassoon & Co. (4), the Limitation Act should 
be applied by analogy to proceedings before arbitra- 
tors and s, 14 can be invoked with regard to proceed- 
ings before arbitrators with reference to previous 
ings before arbitrators, still proceedings be- 
fore arbitratois will not be proceedings before a 
Oourt within the meaning of a 14 with reference 
to a subsequeut civil suit. Secondly, I hold that 
the decree of a Civil Court, that an award delivered 
by arbitrators isnot valid and binding, does not de- 
‘prive the arbitrators of the jurisdiction and the can- 
cellation of the award cannot be considered a cause 
of alike nature within the meaning of s. 14." 
“A bare reading of the ubove passage 
makes it abundantly clear that the deci- 
sion given in that case does not apply to 
the circumstances of the present case. 
Therefore the above case hardly requires 
discussion, However, it might be pointed out 
that the decision of their Lordehips of the 
Privy Council which is distinguished and 
-explained in the above case is not so cir- 
cumscribed as the learned Additional 
Judicial Oommissiener has attempted to 
show. For these reasons given above, we 
are of opinion that the learned Judge was 
perfectly right in applying 8. 14, Limitation 
Act,in the present case. We accordingly 
‘dismiss this appeal with costs. 
Sa Appeal dismissed. 
2 A I R 1933 Nag. 130; 144 Ind. Oas. 948; 39 NLR 
273; 6 R N 34. 


LAHORE HIGH COURT 
Second Civil Appeal No. 793 of 1936 
December 21, 1936. 
Tex Onanp, J. 
' “MUGHLI—DREFENDANT—APPALLANT 
versus 
LADHA MAL AND oraars—PLatntipes 
AND ANOTHER-—DRBPENDANT— RESPONDENTS 
Punjab Tenancy Act (XVI of 1887), es. 50, 77 (3) 
(g)—Applicabtlity—Land owned by number of per- 
sons jointly—Landiord means all co-owners collec- 


tively. 

Section 77 (3) (g), and 3.50, Punjab Tenancy Act, 
relate to suits between the ‘landlord’ and ‘tenant’ and in 
cases where the la nd is owned by a number or persons 
jointly, ‘landlord’ in these sections means all the 
co-owners collectively, Bo where an occupancy ten- 
ant brings a suit for recovery of possession more 
than one year after forcible dispossession, by some 
of the co-sharer landlords, and it is not shown that 
all the landlords acted collectively, s, 50 is not ap- 
plicable and the suit 18 governed by Limitation 
‘Act, and ig not barred. The jurisdiction of the 
Civil Oourt also is not barred Diwan Singh v. 
: Balla 0), E rari oe v. nand (2), 

geita v. Karam a ian Singh v. 

(4), referred to. bi ae 
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S. O. A. from the decree of the District 
Judge, Gujranwala, dated March 30, 
1936. 

Mr. Amar Nath Chona, for the Appel- 
aot. 

Mr. Qabul Chand for Mr. M. L. Puri 
for the Respondents (Plaintiffs). - 

Judgment —The land in dispute was 
owned jointly by 15 persons, under whom 
the plaintiffs held it as occupancy tenants. 
Some years afro the land became thesab- 
ject of river uction, and was submerged. 
Up to the date of submersion, the plain- 
tiffs were admittedly in poscession as 
occupancy tenants, The land re-appeared 
about three years before the institution 
of the suits, when the defendants, who-are 
only two out of the 15 persons jointly 
Owning the land, took forcible possession 
of it. The present suit was instituted by 
the occupancy tenantsin the Oivil Oourt 
for pcesession of the land. The defendants 
pleaded that the Civil Court had ,no juris- 
diction to entertain the suit as laid down 
in 8. 77 (3) (g), Pumjab Tenancy Act, and 
that the suit was barred by time under 
s. 50 of the Act having been instituted 
more than one, year from the date of dis- 
possession. The trial Judge found against 
the defendants on both the points and 
decreed the suit. On appeal before the 
District Judge the question of limitation 
was the only question raised. The learned 
Judge held that s. 50 was inapplicable as 
all the co-shareis landlords had not acted 
collectively and the defendants had noi 
taken possession on behalf of the other 
co-owners. He accordingly ‘held that the 
dispossessicn of the plaintiffs was not by 
‘the landlord’ and therefore s. 50 could 
not apply. He held that the case was 
governed by the ordinary law of limitation 
under which ‘the plaintiffs had 12 years 
from the date of the re-appearance of the 
land to sue for recovery of possession. 

The defendants have come in second 
appeal and on their behalf both the pleas 
of jurisdiction and limitation have been 
urged again before me. After hearing 
Counsel I see no force in these contentions. 
It is well established that s. 77 (3) (g) and 
s. 50, Punjab Tenancy Act, relate to suits 
between the ‘landlord’ and ‘tenant’ and 
in cases where the land is owned by a 
number of persons jointly, landlord’ in 
these sections means all the coowners 
collectively. In the present cas® the 
defendants are co-snurers to the extent of 
2/l5ths of the land, and it is not alleged 
nor shown that they took possession on 
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behalf of all-the landlords. The latest 
ruling of this Court is Diwan Singh v. 
Falla (1), in which this view was taken. The 
earlier rulings bearing on the point are 
Baishno Das v. Rupchand (2), Ghasita v. 
Karam Shah (3) and Mian Singhv. Fatha 
(4). I hold, therefore, that the jurisdic- 
tion of the Civil Courts is not barred, 


nor is s. 0 applicable. The case is 
governed by the Indian Limitation 
Act under which it is well within 


time. The appeal fails and is dismissed 

with costs. 

oD Appeal dismissed. . 
(I) ATI geo ee 895; 110 Ind. Oas. 538. 


GALGUTTA HIGH COURT 
Givil Appeal No. 209-of 1937 
‘June 24, 1937 
OSTELLO, Ac. O. d. AND Epatey, J. 
RAJENDRA KUMAR GUPTA—APpgLLANT 


vergus + 
SAILENDRA KUMAR GUPTA— 
RESPONDENT - 
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actual provisions of the statute, and in those circum- 
stances the Oourts in India are entitled to exercise 
that kind of inherent jurisdiction. which originally 
was exercised by the-Uourts of Ohancery in England 
in all matte:sconcerning the welfare and the care of 
infants and lunatics. Of course in the ordinary way 
it would be necessary and indeed essential that before 
taking charge of any of the properties of thesu 
posed lunatic, the person appointed as Recsiver should 
furnish adequate security. But where the Receiver 
is an officer of the Oourt, secarity can be diepensed 
with. He parteWhitfield (2) and In re Pountain ( B), 
Yelied on. ae 

“O. A. from the original order of the District 
Judge, Faridpur, dated May 3 and 10, 
1937. 
~ Mr. N. C. Chakravarty, fcr the Appellant. 

Mr. S. N. Roy Choudhury, for the Res- 
ponđent. Ea | 

Costello, Ag. C. J.—This is an appeal 
against certain orders made by the Dis; 
tric Judge of Faridpur in a .matter which 
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is described as Lunacy Act Case No. 23 of 
1937. The present proceedings were start- 
ed on May 38, 1937, by the presentation 
of-a petition by one Sailendra Kumar 
Gupta who is the son of Rajendra Kumar 
Gupta, in which it was alleged that Rajen- 
dra Kumar Gupta had become of unsound 
mind and had been in that condition for 
some nine-or ten months préviously. -It 
was stated that the petition had „been 
made “for being appointed guardian of the 
person and the property of the lunatic.” 
The word’ used in. the translation is 
“idiot.” Certain facts are set forth in the 
petition and in para. 10 thereof it ‘was | 
prayed that notice should be served on 
“the idiot.” that the records of the case 
should be perused, there should be an 
order for an inquisition recorded and -the 
case heard after serving notices upon the’ 
near relatives of “the idiot” and the appli- 
cant appointed as the guardian of the per- 
son and manager of the property of. “the 
idiot”. On the same day on which. that 
petition was filed, an order was: made by. 
the District Judge in this form: 
‘Heard Pleader for the petitioner regarding with- 
drawal of the pension of the alleged lunatic Babu 
Rajendra Kumar Gupta. Ask the Treasury Ofi- 
cer to withhold Rs., 200 out of the pansion ant 
keep the same in deposit in this office -until fur- 
ther orders. ` The balance of the pension, money: 
may be paid to the pension-holder, Rajendia 
Kumar Gupta. I pass the order under a, 56 read 
with a. 71, Lunacy Act.” - i ne i 
It appears- that some time, indeed tw» 
or three years, before the date: of the 
petition, Rajendra Kumar Gupta had: been 
adjudicated an inddlvent- and-such property 
as he had became vested-in the Receiver 
appointed: in the Insolvency. Rajendia 
Kumar Gupta was, however, in receipt of 
a pension. of about Rs. 396-per mengsem, 
and it is in respect of that pension that 
the order of-May 3; (which is one of 
the orders now -complained of)- was madc: 
On May 7, an- application was made to 
the District Judge asking that the order 
made on' May ‘3, should be set- aside. 
The matter was argued on both sides, 
that is to say, on. behalf of. the petitioner - 
here and on behalf of the alleged lunatic 
and-the learned Judge reserved -his deci- . 
sion. On May 10, thé’ learned District 
Judge recorded this order: — as 
“Orders passed in separate sheets, The order 
dated May 3, 1937, withholding Re. 200 out of 
the pension of Babu Rajendra Kumar Gupta wi 
stand.” a. i z 
That entry on the record sheet referred 
to the judgment which was delivered on 
May 10, 1937, which js -headed “order”, 
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The ordering portion of it ‘is in these 
terms: 

“A letter will be written to the Treasury Officer 
whether he can pay the balance of the pension 
money to the pension-holder keeping Rs 700 in 
mee according to the orders passed on May 3, 
1987. If not the entire pension money will be 
drawn by the Nazir of this Oourt under my 
orders and then the spirit of the order dated 
May 3, 1937, will be followed for payment of the 
balance of the pension money to Rajendra Babu 
for the maintenance of himself and his 
wife with whom he is living.” 

That in substance is the matter which 
is now complained of. We are informed 
that the combined result of the orders of 
May 3, and May 10, has been that the 
unfortunate patient Rajendra Kumar 
Gupta has not been receiving any money 
at all since the order of May 3. Appar- 
ently the learned District Judge acted on 
the strength of a certain medical certi- 
ficate which was put before him, and he 
evidently came to the conclusion that the 
condition of Rajendra Kumar Gupta was 
such that he was not in a fit state to look 
after his own money. 

It was first of all argued by Mr. Ohakra- 
burty on behalf of the alleged lunatic 
that the learned District Judge not only 
had no power to make an order of the 
kind complained of, under the provisions 
of .s. 71 read with s. 56, Lunacy Act, 1912, 
bat no‘ power to make any order in the 
nature of a preserving or protective ordér 
as regards the property or income of the 
alleged lunatic, at any .rate prior to the 
determination of the question whether or 
not the alleged lunatic: was in fact a 
lunatic. In other words, no ad interim 
order could be made prior to the proceed- 
ings on the inquisition. There is no doubt 
considerable support to that argument to 
be found in some observations of Sir 
George Rankin in Saraj Basint Debi v. 
Mohendra Nath Bahaduri (1). At page 842* 
pe late Ohief Justice of this Court said 


second 


8: 

“Under the jurisdiction with which we are con- 
cerned, it may be woth while to notice that 
orders for the custody of lunatics and for the 
management of their estates do not come into 
question at all, until there has been a finding of 
lunacy as a result of an inquisition. There is no 
question of intertm orders on such matter pend- 
ing a determination as to the person's state of 
min 

Lam not at all sure that Sir George 
Rankin intended to say more than this 
that there should not be an interim order 


for the custody of lunatics or tor the actual 


¿ ang” 31O WN 838; 103 Ind. Cas. 725; A IR 1927 Cal. 


636; 64 C 836; 46 O L J 197. 
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management of their estates pending tha 
result of the inquisition, emphasis being 
placed on the word ‘management’. To put 
the matter in another way, it would not 
be proper ei!her to appoint a custodian or 
a manager before there had been a definite 
finding on the inquisition that the alleged 
lunatic was in fact a lunatic. If, however, 
the learned Uhief Justico intended to say 
that in-no cirqumstances can any kind of 
interim order touching the property of an 
alleged lunatic be made, then with all 
possible respect to him I can only say that 
I am unable to agree with his opinion, 
having regardto the authority in a con- 
trary senge furnished by certain decisions 
of the Courts in England. 

It has been suggested in course of the 
argument before us that the observations 
of the learned Ohief Justice as regards 
interim orders were after all no more than 
obiter dicta in that in the case then before 
the Oourt there had been no queStion of 
making an interim oyder at all. Whether 
that is so or not, it seems to 
me that it would be most unfor- 
tunate and undesirable and certainly not 
in accordance with the practice in England 
if we were tohold that a Court in this 
country has in no circumstances power to 
appoint an interim Receiver for the protec" 
tion of the property of a person who is 
alleged to be a lunatic. In my view, the 
provisions of the Lunacy Act of 1912 -and 
the Amending Act. which compendiously 
may be ‘called the Lunancy Act, 1912-1926 
are not absolutely exhaustive. Clearly the | 
present matter is not one which in any 
sense falis within the scope of either 
8.71 ors. 71 read with s. 56. If there is 
any section in the Lunacy Act which deals 
with the point we are considering or any - 
question closely akin to it, it must, in my 
opinion, bes. 67 and not s. 71. However, 
we may take it that this is a matter which 
lies outside the actual provisions of the 
statute, and in those circumstances it seems 
to me that the Oourts in tnis country are 
entitled to exercise that kind of inherent 
jurisdiction which originally was exercised 
by the Courts of Chancery in England in 
all matters concerning the welfare and the 
care of infants and lunatics. There isa 
very old case, Ex parte Whitfield (2), which 
is an authority for saying that in the case 
of a lunatic a Receiver of his property may 
be appointed’ whenever such an appointment 
is deemed expedient even though no ‘action’ 


may be pending at the time, and it makes 
(2) (1842) 2 Atk 315; 36 E R 599. 
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no differance whether the lunatic has or: 
has not been so found by inquisition. A ` 


more modern authority is to be. found in 
In re Pountain (3), where it was held that 
in a proper case the Court will, pending 
an application for inquisition, appoint an 
interim Receiver of the estate of the supposed 
lunatic, and if the case is urgent, will do 
so upon an ex parte application. It is to 
be observed that Cotton, L. d. delivering 
the judgment of the Court of Appeal in 
England said: 

“We will appoint Mr..... interim Receiver. His 
appointment will take effect immediately, but he must 
not receive any partofthe property until be has given 
security.” 

In my opinion, that case is ample autho- 
rity for saying that there is an inherent 
power in the Courts dealing with lunancy 
matters to appoint an interim Receiver. Of 
course in the ordinary way, it would be 
necessary and indeed essential that before 
taking charge of any of the properties of 
the supposed lunatic, the person appointed 
as Receiver should furmish adequate secu- 
rity. Towards the end of his argument 
and after the authorities to which L have 
just referred had been brought to Mr. 
Ohakravarty’s attention, he “was disposed 
to concede thatthe Court can in a proper 
case appoint an interim Receiver. He 
then proceeded to argue, however, that the 
circumstances and the facts of the present 
proceedings do not constitute a proper case 
and so on that ground, the order made by 
the learned District Judge of Faridpur 
ought to be set aside. When the matter 


in controversy is reduced to that point, it ` 


becomes apparent that this appeal was 
really rather unnecessary, for itis obvious 
that the main question, namely whether 
or not Rajendra Kumar Gupta is a lunatic 
will shortly be decided one way or the 
other by the learned District Judge; so 
the period during which .any temporary 
arrangement Would hold good will be in any 
case only a short one.and it was not, there- 
fore, worth while challenging the appoint- 
ment of the interim Receiver. 4 


We agree, however, that the orders made 
by the learned District Judge were not 
wholly satisfactory in their nature, in that 
it would seem not to! e proper to direct the 
Treasury Officer to withhold any part of 
the money which was payable as pension, 
especially when the result of the order 
has beef to bring it about that the unfor- 
tunate patient has not . been .able to get 


Bo (1888) 37 Oh. D 609; 57 L J Oh. 485; 59 LT 
ay, ; ki - 
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any funds for his maintenance’ and other 
requirements. We think, therefore, that the 
order, as made by the learned District Judge, 


-should be varied. We order that the Nazir 


of the Oourt of the District Judge of Farid- 
pur do be and as is hereby appointed 
monies 
payable to Rajendra Kumar Gupta. Out 
of the funds coming into his hands from 
that source, he will under the direction -af 
the Disirict Judge of Faridpur: make 
such payments as are reasonably necessary 
for the maintenance of, medical attention 
to, and comforts for the patient himself, 
that is.to say, Rajendra Kumar Gupta and 
also for the maintenance of the present 
wife, the infant sons and the unmarried 
daughters of Rajendra Kumar Gupta. No 
payments are to be made to any other 
Persons or for any other purposes 
pending the result of the inquisition. I have 
already pointed out that normally when a 
person is appointed iutertm Receiver, he 


‘must not take p-ssession of the property 


of the supposed lunatic unless and until 
he has furnished security. In the present 
instance, however, having regard to the fact 
that the person appointed Receiver is an 
officer of the Court, we think that security 
can he dispensed with. The result is that 


this appeal is allowed in part. We make 
no order as to costs. | 
D. - Appeal partly allowed.. 





NAGPUR.HIGH COURT . 
Second Civil Appeal No. 501 of 1933 
š April 7, 1936 . , 
Bosg, J. 
Seth AGAROHAND AND ANOTHER 
—-DBFENDANTS—Å PPBLLANTS : 
VETSUS 
KASAM AND ANOTHBRB-—PLAINTIPES 

; — RESPONDENTS j 
Partnership— Insolvency of one partner me 
“dis- 
riners, suit by, tn name of firm 
u 0. I, r. 1, Civil Procedure Code (Act 
V of 1908)—Power of attorney — Power to agent to 
take any legal action, sign Pon etc., on behalf of 
firm signed by all partners - Insolvency of one partner 

before Partnership Act—If terminated agency. | 
Before the Partnership Act came into force, the 
insolvency of one of the partners did not itself ope-ate 
as a dissolution of the partnership under the Contract 
Act. The other partners, therefore, could institute a 
suit on behalf ofthe firm under O. XXXI, r. 1, Oivil 
Procedure Code, or continue it. Sanyasi Charan 
Mondal v., Asutosh Ghose (1) and Haji Karim Nur 


‘Mohamad v. Rahman (2), relied on. 


Where a power of attorney was given to an agent 
signed by all the partners of a firm, to take any-lega] 


180 


action or proceedings in connection with the firm and 
to sign any plaint, etc.,on behalf of the firm, the in- 
solvencyof one of the partners before 
ing of the Partnership Act no effect of 
terminating the agency as the partnership did not 
aoe a the seen come, therefo: ae a suit 

sequently on ofthe firm before passing of 
the Partnership Act. Re Sital Prosad (3), peared 


8. C. A. from the appellate decree of the 
Court of the District Judge, Raipur, dated 
September 18, 1933, in Oivi Appeal No. 
39 of 1933, confirming the decree of the 
Oourt of the 2nd Sub-J udge, Second Class, 
Raipur, dated April 18, 1933, in Oivil Suit 
No. 268 of 1932. 

Messrs. M. B.. Kinkhede, R. B. and A.R. 
Kulkarni, for the Appellants. 

Messrs. 4. V. Khare and W. B. Pendhar 
kar, for the Respondents. 


Judgment.—The plaintiffs sue 
parıners of a firm called Haji Tar 
Mohammad Ayub and Brothers. Origi- 
nally the firm consisted of three 
partners. They executed a power of 
attorney (Ex. P-l1) in favour of one 
Suleman Ovmer who tiled the present suit 
on the ria Sa of that power. After this, 
but. before the suit was filed, one of the 
partners, Haji Tar Mohammad, was de- 
clared an insolvent. Objecticn is taken to 
the continuance of this suit on the ground 
that the insolvency of one of the partners 
dissolved the firm, and consequently the 
remaining partneis had no authority to sue, 
and also on the ground that the power of 
attorney given to Suleman Oomer was 
automatically terminated by the insolvency. 

The suit was instituted on July 29, 
1832. But the powerof attorney on the 
strength of which it was filed was vde- 
fective, and the right power was not filed 
till Septemer 23, 1932. Bo itmust be taken 
to have been instituted on the latter date. 
The Indian Partnership Act, did not come 
into force till October 1, 1932. Its pro- 
Visions, therefore, do notapply to this case 
: a8 such. Under the Act it is clear that 
the insolvency of cne of the partners dis- 
. Bolves the partnership, but that was not 
, the law before the Act came into force. 
Sanyasi Charan Mondal v. Asutosh Ghose 
(1) and Pollock and Mullas Indian 
Partnership Act, at page 98, both 
point out that before the present Act 
came into force, the English Law on 
this point was nct in forcein India, and 
that under the Contract Act, the insolvency 
of cne ofthe partners did not of itself 


si? 42.0 325; 26 Ind. Oa». 836; A IR 1915 Oal. 
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cperate as a dissolution of the partner- 
ship. 
[f then the firm continued, it is obvious 
it had the 1ight to transact business and 
to do allother matters necessary «for that 
purpose. One of these is naturally the 
filing of suits on behalf ofthe firm. Even 
under the present law the mere fact of 
dissolution does not prevent suits being 
instituted im the name of the ‘firm with 
respect to transactions which were entered 
into before the date of dissolution. Bec- 
tion 47 0f the Indian Partnership Act, 
which corresponds, with certain small 
alterations, to sB. 263 of the Indian Con- 
tract Act, is clear on that point. Mulla at 
page 852 of his Oodeof O:vil Procedure 
(Tenth Edition) slso quotes a number of 
cases supporting that proposition. Simi- 
lar remarks areto be found in Pollock 
and Mulla’s Contract Act at page 305 
(Sixth Edition) with respect tqthe death 
of one of several pariners. In all cases 
it is held that the surviving partners, or 
in the case of an insolvency, the remain- 
ing partners, can continue the suit in the 
name of the firm. 

lt is arguedon behalf of the defendants 
that U. XXX,r.1 of the Gode of Oivil 
Procedure; indicates that a suit can be 
filed in the name ofthe firm by some of 
the partners only if the partnership i 
existing at the date of the filing of the 
suit. The argument, has no force in View 


of the finding that the firm was not dis- 


solved by reason of the insolvency of one 
of its parfners. But even if it had been 
dissolved, the effect of dissolution is not 
to render the firm non-existent. It conti- 
pues. to exist for all purposes necessary 
for its winding-up. One of these is of 
course the recovery of moneys due to'it 
by, suit or otherwise. As, however, I have 
held the firm was not dissolved, 
it follows that two or more of the partnere 
can institute the swt under O. AKA, 
r. l. Haji Karim Nur Mohamad v. 
Kahman (2) supports this proposition. 
The next argument refers to the power 
of attorney. It is urged that the insolvency 
of one of the partners has the effect of 
terminating the ageney, and Re Sita, 
Prosad (3) 18 cited in support of this pro 
position, But at page 620 Mookerjee, J. 
points out thatthe English cases citec 


(2) 28 NLR 116; 141 Ind. Cas 156; A I R 1932 Nag 
137; Ind. Rul. (1933) Nag. 35 (2), 
RY) vl O W N 620; 41 Ind. Oas. 288; A IR 1917 Oa 
436, 


*Page of 210. W. N.—[Ea] 


1938 


there do not support the particular con- 
tention that where an agencv has been 
created by two principals, the death of 
one of them terminates the agency not 
merely as regards himself, but also as 
regards his joint principal. He then states 
that the true rule is thatin each case the 
Court must determine the true intention of 
the parties to the contract from the terms 
shereof and from the surrounding circum- 
ecances. In the present case the power 
of attorney has been signed by all three 
partners. Its recitals state that: 

“We the said Haji Tar Mohammad Ayub, 
Cassum Ayub and Hasham Ayub partners in the 
firm of Messrs. Haji Tar Mohammad Ayub and 


Brothers and on behalf of our said firm only do 
hereby nominate constitute...... Pi 


It then proceeds to give Suleman Oomer 
power to take any legal action or pro- 
seedings in connection with the said firm, 
and to sign any plaint, ete, in respec 
of any Court case “on behalf of our said 
firm.” The only meaning I can deduce 
from this* is that the partners intended 
Suleman Oomer to dg these things on 
behalf of the firm so long as the firm 
continued, or of course until the authority 
was revoked. Since the firm has continued, 
I am unable to read any éntention into 
that document that suits should not be filed 
on behalf of the firm. because one of 
the partners happens ‘to have become 
insolvent. 

The last point refers to a matter of 
limitation. As I have pointed out, the 
suit was improperly instituted in the frst 
instance, and as the correct power was 
not filed till September 23, 1932, it must 
bs taken to have been instituted on this 
date. Itis urged that the suit, in so far as 
it relates to transactions more than three 
years before that date, must be taken to 
be beyond limitation. This is not a pure 
uestion of law. It involves facts as well. 
t would be necessary to determine when 
the transactions in suit tonk place. It 
would also be necessary to go into other 
matters such as the nature of the accounts 
and the like. The point was not taken in 
the lower Courts ; and in fact, in the plead- 
ings of February 7, 1933, after the correct 
power of attorney had been filed, the defen- 
dants confined their objection to goods 
purchased, prior to July 29, 1929. In the 
circumstances, I cannot allow the point to 
be raised at this stage. 

The jydgment and decree of the lower 
Appellate Oourt are, therefore, right and 
the appeal is dismissed with costs. 

8. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 150 of 1935 
February 15, 1937 
VENKATARAMANA Rao, J. 
TADEPALLI RAMIAH—APPBLLANT 
VETSUS 
MADALA THATHIAH AND ANOTHER 
— RESPONDENTI 

Oivil Procedure Code (Act V of 1908), O. II, r. 2— 
Suit for mesne profits accruing subsequent to suit for 
possession, if barred. 

A claim for poseession ands claim for mesne 
profits are distinct causes of action. The.claim for 
mesne profits subsequent to the institution of the 
suit does not arise out of the same cause of action 
as a claim for possession. In an action for posses- 
sion, it is the specific restitution of the land that 
is sought, but in an action for mesne profits what is 
recovered is all loss suffered by a person during the 
period of his dispossession. The cause of ‘action 
arises from day today and isa continuing-one and 
an action for mesne profits would not lie until after 
the plaintiff has re-entered and recovered the pos 
session of the land. Evidence to prove these facts 
would undoubte be different from that which 
would be required to prove ina claim for posses- 
gion. Thusthe claim for mesne profits: does not rest 
on the same foundation of facts and law as that 
for possession and, therefore, a separate suit for 
mesne profits also would not be barred under O, H, 
r. 2, Civil Procedure Code. Naba Kumar Hasra v. 
Radhashyam Mahish (1), explained and distinguish- 


ed, 

(Case-law referred to.] 

Mr. B Somayya, for the Appellant, 

Mr. M. Ramchandra Rao, for the Respon- 
dents. | 

Judgment.—This second appeal arisea 
out of a suit instituted by the plaintiffs for 
recovery of mesne profits for F'aslis 1337 to. 
1339 from the defendants. The District 
Munsif of Guntur gave a decree but it 
was reversed by the Subordinate Judge 
of Guntur on the ground that the action 
is barred by O. [I, r. 2, Oivil Procedure 
Uode. The plaintiffs fled a suit (O. S. No. 
1013 of 1927) on the file of the District 
Munsif of Guntur for recovery of posses- 
sion of the land in respect whereof the 
mesne profits are claimed. They also 
claimed in that suit mesne profits both 
past and future, but while giving a decree 
in plaintiff's favour, the District Munsif did 
not pass a decree for mesae profits subse- 
quent to suit and the reason given by him is 
thus stated in para. 30 of his judgment in 


the said suit: 

“No provision is made for recovery of subsequent 
profits, as it was represented that plaintiff No.1 had 
filed a suit ın the Sub-Court, Guntur, for recovery 
ot them” f f : 

The suit referred to in the said order. 
was filed by the plaintiffs during the pen- 
dency of the above action in the ‘Sub- 
Court, Guntur, for recovery of mesne: 
profits for the said three Faslis and for 
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damages, but after the decree in O. 8. No. 
1013 of- 1927, ths claim for damages was 
given upin consequence whereof the Sub- 
Oourt, Guntur, returned the plaint filed 
before it for presentation to the District 
Munsif of Guntur on the ground that it 
had no jurisdiction to try the suit, and-ac- 
cordingly the plaint was represented and 
filed Before the District Munsif of Guntur 
and it was there numbered as O. 8. No. 637 
of 1931. It is this suit which has now come 
‘up in second appeal. 

| According to the decisions of our High 
Hourt, the suit would be sustainable, but 
the learned Subordinate Judge was of the 
Opinion that the recent decision of the 
Privy Council in Naba Kumar Haera v. 
Radhashyam Mahish (1) was conclusive on 
the matter. The construction placed by 
him on the said decision was that a claim 
for mesne profits such as laid in the plaint 
in this suit arises out of the same canse 
of action for possession. He, therefore, 
felt himself compelled to decide against 
the plaintiffs. This view is also pressed 
by. Mr. Jagannadha Das on behalf of the 
respondents before me, and he contends 
that the Privy Council decision must be 
held to have overruled all the decisions of 
this High Court as well asthe other High 
Osurts on this point. It is, therefore, 
necessary to see if the decision of the Privy 
Council leads to the said result. On a 
oe of the said case, it seems 
ome that no question of mesne profits 
was involved in the said case at all. The 
facts of the said case were as follows: 
A~Pleader who was appearing for judg- 
ient debtors in a mortgage suit had the 
décree in the, said suit purchased benami 
in the name of his wife and hegan to 
execute it. The judgment-debtors having 
come to know the said fact, filed a suit’ 
to have it declared that it was really a 
purchase benams for the Pleader and that 
the Pleader was the. real purchaser and 
prayed for appropriate reliefy in the action. 
During the pendency of the suit, the pro- 
perty was sold, in consequence whereof 
necessars amendments were permitted to 
be made in the plaint in and by which 
they were enabled to claim a conveyance 
af the said decree and the said property 
with necessary -accounts and the plaintiffs 
in that suit were given a decree for posses- 
sion and it was pointed out in the judgment 


(1) 61M LJ 294; 134Ind. Oas. 654; A I R1931PO 
729; 350 W N 977; (1981) AL J 797; 81 M L J 294: 
ALTU 540 L J 274; Ind. Rul (1931) P O 802 
(1933) MW N 333 (P 0). : 
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of the Privy Council that the claim for 
accounts was abandoned. PORIE 

Subsequent to the decree for possession, 
some of the judgment-debtors instituted 
an action for recovery of rents and profits 
of the property received by the purchaser 
after the purchase and before the convey- 
ance. The question was whether this claim 
was barred under O. II, r. 2, Oivil Proce- 
dure Code. Their Lordships of the Judicial 
Committee Were of the opinion that it was 
a relief which could have been claimed in 
the previous suit. The basis for their 
Lordships’ opinion was that by reason of 
the purchase of the decree and the property, 
the purchaser became a trustee for the 
judgment-debtors and the claim for rents 
and profits formed part of the claim arising 
out of the cause of action in the former 
suit. The action was not construed as one 
for mesne profite. There was no question 
of wrongful possession by the purchaser, 
because he must be deemed to have been 
in possession on behalf of the judgment- 
debtors and hi& possession was their 
possession. The claim was in substance 
to recover the property which was . held 
by the purchaser on their account and the 
claim for profits was only as part of the 
claim for restoration of their property. It 
is one andthe same claim and the cause 
of: action was considered to be one and the 
same. Mr. Jagannadha Das laid consider- 
able emphasis on the following observations 
of their Lordships of the Privy Oouncil in 
that case: 
- “The cansa of action inthe present suit is, their 
Lordships think, clearly the same asin the previous 
suit; the right to the rents and profits veated on 
the same foundation of factsZand law as the 
right to have the purchases) of [the decree and {of 
the prop ies declaredjto be purchases for the mort- 
gagors 

The argument of Mr. Jagannadhsa Das is 
that the claim for mesne profits in this 
case must be deemed to rest on the same 
foundation of facts and law as the right: 
seek possession of the property and the 
suit must be held to be barred. It seems 
to me that this contention is untenable. A 
claim for possession and a claim for mesne 
profits are distinct causes of action. In the 
Full ‘Bench decision in Ponnammal v. 
Ramamirda Iyer (7). In explaining the 
history and development of an action for 
mesne profits, the learned Judges observe: 

“Olaims for possession and claims for mesne profits 


have always been treated as separate causes of ac- 
tion in the,Oode of},OivillProcedure, following in this 


(2) 38,M.839;;37 Ind. Cas. 679;"A TiRj1915 Mad. 919; 
38 M LJ 127;7 M L T 135; (1815) MW N1309. ` 
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the English Law. At Common Law, claims for eject- 
ment and for mesne profits were separate causes of 
action.’ 

{In an action for ejectment, it is the 
Specific restitution of the land that is sought, 
but in an action for mesne profits what is 
recovered: is all loss suffered by him during 
the period of his dispossession. The cause 
. of action arises from day to day and isa 
continuing one. Salmond in his book on 
the Law of Torts thus explains the nature 


of the action and the doctrin’ on which jt is: 


founded : 

“The action for mesne profits was a particular form 
of the action of trespass quare clausum fregit: its 
Proper title was the action of t ass for mesne 
profits. Whether the diepen hed or had not 
been effected by m of trespass, the claim for 
mesne profits was always in form a claim for 

amages for a continuing trespass upon. the land. 
Sich a Claim was based upon and rendered ible 
by the doctrine of trespass by relation... That ie 
the ordinary dostrine on which actions for mesne 
profits are founded ; you look to the date of the tifle; 
and after entry consider the party entitled to have 
been then in possession.” 

He fufther Points ont that: 

: “The action would not Jie until after the plaint- 
iff had re-entered and redovered the possession - of 
the land. This reen might be by his own act, 
or it might kaa way of judgment in ejectment and 
execution issued thereon. But one made or the 
other was an essential condition precedent to the 
action, 

Of course the rigour of Common Law was 
modified by the Common Law Procedure 
Act and the rules of the Suprema Court, 
whereby a claim for mesne profits has been 
‘ permitted to be combined in an action for 
ejectment, but still the principle holds good 
that anaction for mesne profits will not lie 
without an action of ejectment and-before 
the recovery of the land. Whatever might 
have been the opinion of the High Courts 
11 regard to the claim for past profits, so 
far as the claim for profits subsequent to 
the institution of the suit is concerned, 
there was never any doubt and almost all 
the High O»urts have taken the view that 
it does not arise out of the same cause of 
action as a claim for possession. In the 
Full Bench decision in Doraiswami Iyer v. 
Subramania Ayyar (3) where a person 
claimed past profite, that is, profits prior 
to the institution of the suit and future 
mesne profits, thatis, profits subsequent to 
the institution of the suit, and the decrae 
was silent as regards the future mesne 
profits, a second suit was held to lie in 
regard thereto. Since the décision of the 
: Privy Council in Naba Kumar Hazra v, 
` Radh&shyam Mahish (1) the same view had 
su Pa, ooo ret AIR 1918 re re; 
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been taken in most of ‘the High Courts, 
namely, even though a prior suit had been 
instituted for possession, a second suit for 
mesne profits accrued since the institntion 
of suit would lie: vide In re Kantheeswa~ 
ram Hkanthalingan Swami Koil (4), Rama 
Kallappa v, Saidappa (5) and Ram Karan 
v.JNakchhad Ahir (6). In the Allahabad 
case Sir Sulaiman, O. J., clearlv explains the 
nature of the action and why O. II, r: 2, Civil 
Procedure Code will not apply. He observes 
thus at p. 957*: , l 
“The objection of O. TI, r. 3, is the prevention of 
the splitting upof one cause of action and hot to 
compel the plaintiff to seek all remedies which he 
can claim against the same defendants on account of 
several causes of action in one and thesame suit. Ih 
one case, the multiplicity of suits is to be avoided and, 
in the other multifariougness of the causes of action: 
It is also clear that the- bundle of facts which 
would constitute the cause of action in favour of the 
plaintiffs would not necessarily be identical in a 
suit for recovery of possession and in a suit for 
mesne profits. Ina suit for possession, the- plaintiff 
need only prove his possession within 12 years and 
the defendant's occupation of the property with» 
out right. In a suit for mesne profits he has, in 
addition, to prore the duration of the whole period 
during which the dispogsession continued, includ- 
ing the date on which it terminated, as well 
as the amount to which he is entitled by way 
of damages. Evidence to prove these latter facts: 
would undoubtedly be different from that ‘which 
would be required to prove the first set-of facts."  . 
It will thus be seen that the claim -for 
mesne profits doesnot rest on the same 
foundation of facts and law as that: for 
possession. Idonot think that the Privy 
Council intended to depart from the 
principle underlying the action for mesne 
profits recognized both in English and 
Indian Law and overrule a body of Oase 
Lawin India and laid down a different 
rinciple. Sir Dinshaw Mulla who was 
imself a party to the decision in Naba 
Kumar Haera v. Radhashyam Mahish (1) 
in his book on Civil Procedare published 
since, does not treat the said decision as 
laying down a contrary view from that 
taken by the High Courts on this point.. I 
am, therefore, of the opinion that Nabe 
Kumar Hazra v. Radhashyam Mahish (1) 
would not apply to the facts of this-case 
and the view of the learned Subordinate 
Judge is wrong. The suit is, therefore, 
not barred by O. TT, r. 2, Oivil Procedure 
Code. Two other points were also argued 
L 4817 at p. (81; 185 Ind: Oas. 973: I L 
Res Mad ana: (1936, M WN 1081; 44 L W 763; 
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by Mr. Somayya: (1) The claim for 
mesne profits for Faslt 1337 is not barred 
by limitation, and (2) The amount of 
mesne profits awarded by the learned 
Subordinate Judge is not proper, In 
regard to the first point, the view taken 
by the learned Subordinate Judge is that 
the claim for mesne profits for Fasli 1337 
is barred by limitation.: I see no reason 
to differ from hia view. In regard tothe 
amount of mesne profits, the learned Sub- 
ordinate Judge awarded only atthe rate 
of Rs. 200 a year. Mr. Scmayya complains 
that in arriving at that figure the learned 
Subordinate Judge has omitted to consider 
important evidence. Mr. Somaysa points 
ont that the defendants themselves filed 
Exs.1 and leA for proving that in Fasli 
1837, the amount of mesne profits was 
Rs. 490. Therefore, on the admission of 
the defendants Rs. 490 must be taken to be 
the amount of gross pro‘its. Defendant No. 
2in his deposition has admitted this fact. 
He stated that Rs. 200 would be required 
for cultivation expenses and, therefore, the 
net profits would be Rs. 290. In my 
opinion, the learned Subordinate Judge 
should have considered this admission 
on the part of defendant Ne. 2, but he 
seemed to have placed much reliance on a 
lease by the defendants in 1929 since the 
date of the institution of this suit accord- 
ing to which the profits worked out at 
. Rs. 270. It has not been shown that since 
Fasli there has been a decrease in the yield 
of the crop of the land. In my opinion the 
justice of the case will be met by awarding 
mesne profits at the rate of Rs. 250 a year. 

In the result, the decree of the learned 
Subordinate Judge is reversed and the 
plaintiff is given a decree for Rs. 500 with 
interest at 6 per cent. from the dateof 
the plaint. I direct the parties to bear 
their own costsinthis second appeal; but 
in both the Courts below, the defendants 
Nos. 1 and 2 will pay the costs calculated on 
the amount of Rs, 500 decreed therein. 
(Leave refused). 


A.D. Decree modified. 
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number of defendants dismissed—Appsal contested by 
ons defendant only — Appellate Oourt giving mort- 
gage decree against all and decree for costs against 
contesting defendant only—Oosts not entered tn final 
decree — Decree for costs, if final against such defen- 
dant —Mortgagee, if can execute such decree before 
ssing of final decree on mortgage—Limttation Act 
TX of 1908), Seh I, Art. 182, cl. (5), Expl. 1—Joint 
decree—Separate relief against one defendant but 
forming part of joint decree—Bxecution of joint decree 
keeps alive separate reltef—Separate relief not in- 
cluded tn joint decree—Principle, tf applies. 
Where a mortgage suit against a number of defen- 
dants is dismissed eand an appeal therefrom is con- 
tested by only one defendant andthe Appellate Gourt 
gives a decree against all defendants but allows costs 
against the contesting defendant alone and such 
costs are not included in the final decree subsequently 
passed, the decree of the Appellate Court for costs 
is final as against the contesting defendant only and 
the deoree-holderecan proceed to execute this decree 
for costs without waiting till the final decree is 
passed, and without proceeding against the mort- 
gaged property in the first instance. Mohunga Ojha v. 
Ram Bahadur Singh (1) and Amina Bibi v. Rama 
Shankar (2), referred to. 
ere a joint decree is passed against a number 
of defendants but a separate relief is also given. 
against a particular defendant, the test, whether the 
execution of the joint decree will keep&live the 
separate relief also, is as to whether the separate 


` relief given against a paMicnlar defendant is really. 


a part of the joint decree passed against all the 
defendants. If it is so,then the execution of the 
joint desres will keep alive the separate relief also, 
ut if itis in aubstapes a separate decree, this principle. 
would not apply. Mon Mohan TF v. Madhusudan. 
(5, relied on. Ram Brichh Rat v. Deoo Tewari 
o and Subramanya Chetttar v. Alagapa \Chettiyar 
4), referred to 


O. A. from the appellate 
the District Judge, 
April 21, 1936. 

Mr. Benoy Krishna Mukherjee, for the 
Appellant. 

Mr. Sarat Chandra Janah, for the Res- 
pondents. 

Judgment.—This appeal is on bebalf cf 
judgment-debtor No. 6 and is directed 
against an appellate order of the District 
Judge, Midnapur, passed in Miscellanec ~. 
Appeal No. 48 of 1936. by which he re- 
versed the order of the Subordinate Judge, 
Third Court, Midnapur, passed in an exe- 
cution case under s. 47, Oivil Procedare 
Code. The facts cf the case lie within 
a short compass and are not in contro- 
versy. The decree-holders started a morte 
gage suit against six defendants in the 
Court of the Subordinate Judge at Midna- 
pur, and the present appellant who was 
defendant No. 6 in the suit was made a 
party on the allegation that he was a 
transferee of the mortgage property sub- 
sequent to the mortgage. The trial Court 
dismissed the suit on January 22,°1931 
and against that an appeal was preferre 
by the plaintiffs, which was registed by 


order of 
Midnapur, dated 


1938 
defendant No.6 alone. The District Judge 
on appeal reversed the decision of the 


trial Court and gave the plaintiff a decree 
on August 30, 1932. The material portion 
of the decree stands as fotlows: 

“The judgment and decree of the Court digmiss- 
ing the suit are reversed and it is ordsred that 
the original suit be decreed against defendants Noa. 1 
to 6 with costs, it is also ordered that in the 
event of defendants Nos. 1 to 6 failing to pay the 
decietal amount with interest during pendency of 
the suit at the bond rate on the principal amount 
within two months from this dgte, the mortgage 
property will be sold for recovery of the decretal 
amount. . The costs of this appeal as detailed 
below, amounting to Rs. 364-1-0, are to be paid 
by defendant-respondent No, 6 to the plaintiffs-ap- 
pellants.” 

A tinal mortgage decree was passed on the 
basis of tbis preliminary decree on Decem- 
ber 16, 1933, and it is not disputed that 
the decree for costs of the Appellate Coart 
passed against defendant No. 6 was not 
entered in the final decree The fingl 
decree was executed by the decres-holder 
in Ex. Oase No. 71 of 1935, which was 
disposed® of on March 20, 19386. On 
February 14, 1936, the present application 
for execution of the decree for costs against 
defendant No. 6 alone was presented by the 
decree holders. The trial Court dismissed 
the application for executiow on the ground 
that it was barred by limitation as being 
presented beyond three years from 
August 30, 1932, when the decree was 
passed. The Appellate Court set aside the 
decision and held that the decree holders 
could wait till the final decree was prepared, 
and that in any event, time was saved by 
the application for execution of the final 
decree under Art. 182, cl. (5), Limitation 
Act, read with Expln. (1). On this view 
the lower Appellate Court directed the 
execution Case to proceed and the present 
appea' is against this order. The decision 
of the District Judge has heen assailed on 
both t.e points before me by the learned 
Advocate appearing for the appellants. On 
the first point, it is clear from the word- 
ing of the decree set out above that it 
was a final decree for costs passed agairat 
defendent No. 6 alone who was the only 
person who contested the appeal. It cannot 
be said that the mortgagee was bound to 
include these cosis in the final decree, and 
ought to have proceeded against the mort- 
gaged property first, before he could pro- 
ceed personally against defendant No. 6. 
As has been laid down by Sir Lawrence 
Jenkins in Mohunga Ojha v. Ram Bahadur 
Singh (1), it is a question of interpreta- 
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tion of the decree, and it is perfectly” 
within the discretion of an Appellate 
Court dealing with an appeal in a mort- 
gage suit to make one or more defendants. 
personally liable for costs : see Amina Bibi. 
v. Rama Shankar (2). It is Significant to 
note this these costs were not entered’ 
in the final decree, and no attachment 
was made by the decree-holders to have’ 
ths decree executed up till now. In 
my opinion the decree-holder conld pro- 
seed to execute this decree for costs with- 
out waiting till the final decree was passed, 
and without proceeding against the mort- 
gaged property in the first instance. The 
first ground therefore upon which the 
Qourt of Appeal below proceeded ia not 
tenable, 

The second point turns upon the con- 
struction of Expln. (1) attached to Art. 182, 
Limitation Act. The learned Judge seems 
to be of opinion and this is pressed by Mr. 
Janah who appears for the respondents in 
this appeal, that the decree being a joint 
decree against all the judgment debtors, 
though a separate relief was given against 
defendant No. 6, an application for execu- 
tion of the joint decree would keep alive 
the entire decree, including that portion 
which was not executed. In support of 
this view relianceis placed on Ram Brichh 
Rai v. Deoo Tiwari (3), and Subramaniya 
Chettiyar v. Alagappa Chettiyar (4). The 
last case laid down that Expln. (1) 
to Art. 182, Limitation Act, should be 
liberally construed and when one relief 
is given against all the judgment-debtors 
jointly, it is a joint decree, even though 
additional relief may be given against 
different judgment-debtors separately. In 
the All habad case, the suit was instituted 
against the members of a joint Hindu 
family on the basis of a mortgage of the 
family property and it was found that a 
portion only of the debt was incurred for 
family necessity. So far as this portion 
was concerned, a asual mortgage decree 
was given against all the defendants and 
a simple money decree was passed against 
the two defendants who executed the bond. 
The Court held that an application for 
execution of the first portion of the decres 
kept alive the entire decree, even with 
regard to the portion which made only the 
two defendants personally liable. It was 


(2) 41 A 473; 50 Ind. Cas. 730; AI R1919 All, 297; 
17 åA LJ 582. 
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observed that : 

“There was really one decreas for the whole of 
the mortgage money and thé second application 
being made within three years of the first appli- 
cation, in which these persons interested were also 
parties, kept the decree alive 

The test therefore is as to whether the 
separate relief given against a particular 
defendant is really a part of the joint 
decree against all the defendants. If it 
is 80, then the execution of the joint dec- 
ree will keep alive the separate relief also, 
but if itis in substance a separate decree, 
this principle would not apply: vide the 
observation of Gir George Rankin in Mon 
` Mohan Gope v. Madhusudan Gope (5). Asli 
have said „bove, the decree for costs 
againet defendant No. 6 personally was no 
part of the morigage decree; whether it 
shold have been so is another matter. For 
the executing Court it is enough to find that 
it did not form apart of the final mortgage 
decree which alone was executed I think, 
therefore, that the execution of the final mort- 
gage decree could not in any way bring 
that case within the purview of cl. (5) of 
Art. 18. In this view. the appeal suc- 
ceeds, the judgment of the District Jadge 
is'set aside and that of the Sub-Judge 
restored. Each party would bear his costs 
throughout. Leave asked for the appeal 
under s 15, Letters Patent, is refused. 

8. Appeal allowed. 

(5360 WN 772; 139 Ind. Oas. 786; A I R 1932 Cal, 
869: 56 O LJ 10; Ind. Rul. (1932) Oal 655. 
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j RANGOON HIGH COURT i 
First Civil Appeals Nos. 101 and 102 of 1935 
June 24, 1937_ 
Roseets, O. J AND SHABPE, J. 
A. B. NEOGI—APPALLANT 
l versus . 

GI AND ANOTHBR-——KESPONDENTS 
oe Baye (XXXIX of 1925), s. 297— Revoca- 
tionof probate — Mortgage by administrator after 

ant of probate—Subsequent revocation of probate— 

ortgage, tf becomes invalid—Practice— Full Bench— 
Motion to refer matter to Full Bench—It must come 
normally from Judges and not from Counsel. 

There is nothing in the Probate and Administration 
Ast (now Succession Act) to suggest that a grant either 
of probate or of letters of administration becomes on 
revocation void ab initio, Ma Thein v. E. G. Nepean 
natin after the grant of the probate the 
administrator creates a mortgage, the mort ae 
does not become invalid merely on account of the 
subsequent revocation of the probate by the Court, 
Roberts; O..J.—The motion made to refer a 
matter to a Full Bench should normally come from the 
Judges . themselves when they find that they are 
fettered by a decision in a previous case which ap- 
pears to them to require farther consideration. When 
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the authorities upon a proposition of law sre plain 
and straightforward, it isnot for Counsel to argue, 
what is in effect an appeal against an authoritative 
decided case, by ssking the Bench to adopt the 
machinery laid down by means of which a Full Bench 
hearing can be obtained. - 


F.O. A. against the decrees of the Court 
on Original Side, dated Tune 18, 1935. 

Mr. Bhattacharyya, forthe Appellant. 

Mr. Clark, for Respondent No. 2. 

Roberts, ©, J.—These two appeals are 
brought by A. B. Neogi in two connected 
suits, One against B.B. Neogi and Messrs, 
Balthazar & Son, ‘and the other against 
B. B. Neogi and the Great Eastern Life 
Assurance Oo, in each of which the plain- 
tiff asked for a declaration (in effect) of 
the invalidity of a mortgage by the admi- 
nistrator on the ground that probate had 
been wrongly granted; and (in terms) that 
the plaintiffs’ right to the property of his 
father had not been affected by any action 
of defendant No. 1. The learned trial 
Judge dismissed both the suits. There was 
contemporaneous litigation, in that there 
was an application for the revocation of 
probate which was held by the learned 
trial Judge to be mala fide, and he con- 
tinued the hearing of the two regular suits 
although an appeal was brought against 
his decision with regard to the revocation 
of probate which was ultimately success- 
ful. During the pendency of the appeal, 
Mr. Bhattacharyya asked for postpone- 
ment of the hearing of the two regular 
suits, bat the learned Judge decided to 
dismiss the two suits in the following 
terms : 


“Mr, Olark objects to the postponement of the 
hearing of the case, and I consider that in the 
circumstances of the case he is entitled to have it 
heard. In view of this decision Mr. Bhattacharyya 
states that he does not propose to proceed with 
the suit, which must be dismissed with costs." 


The first point which has been taken 
bef ore us by Mr. Olark dealt with the right 
of appeal, and we think, having considered 
it, that it is not necessary for us to decide 
whether the learned Judge's order was one 
of dismissal for default and, therefore, not 
a decree: if it were so no appeal would 
lie. But we think it unnecessary to decide 
whether an appeal in fact lies here or 
not, because what we are asked to do is 
to exercise a discretionary power under 
O. XLI, r. 23, and to send these cases back 
for re-hesring having regard to the fact 
that the appeal succeeded in so far as 
probate of the will has been revoked by 
the Appellate Oourt. Order XLI, £ 23, 
runs as follows: 

“Where the Oourt from whose decree an appeal 


1938 


is preferred has dispoaed of the suit upon a preli- 
minary point and the decree is reversed in appeal, 
the appellate Court may, if it thinks it by order 
remand the case...” 

[ entertain myself some doubt as to 
whether thie order applies in the circum- 
stances of this particular case; but even 
if it does, we huve both come to the 
conclusion that there is no good reason 
for exercising our discretion to send the 
cases back to a Judge upon the Original 
Side, for the reason thit the relief sought 
by the plaintiff would, in our opinion, be 
bound to fail having regard to the deci- 
sion in Ma Thein v. E. G. Nepean (|). 
We have been strongly pressed by Mr. 
Bha'tacharyya to refer the subject-matter 
of this decision for further consideration 
by a Full Bench, but we are not disposed 
to take the course. And I desire to say 
that in my opinion the motion made to 
refer a matter to a Full Bench sheuld 
normally come from the Judges themselves 
when , they find that they are fettered by 
a decision in a previous case which appears 
to them t requireefurther consideration. 
When the authorities upon a proposition 
of law are plain and straightforward, it 
is not for Counsel to argue, what is in 
. efect an appeal against “an authoritative 

. decided case, by asking the Bench to adopt 
the machinery laid down by means of 
- which a Full Bench hearing can be ob- 
tained. In this case again, the learned 
Advocate for the appellant has urged us 
that the facts are quite different from 
those which were the subje%t of litigation 
in Ma Thein v. E.G. Nepean (1) and this 
is of course true. But we think the princi- 
ple of law to be applied is the same, 
and we observe in the rejoinder of the 
plaintiff to the written statement that the 
plaintiff submits that: 

“The mortgage was created under a probate 
which is void ab initio as the same waa in respect 
of a forged will and obtained by fraud practised 
on the Court.” l 

This pleadiog discloses a misconception 
of the Jaw laid down in thecase to which 
I have referred and relief sought in such 
& way would be unobtainable by reason 
of that decision. We have, therefore, come 
to the conclusion that even if an appeal 
lies in this case and even if we have the 
power tn send the cases back to a learn- 
ed Judge on the Original Side, we ought 
not to do so as, in our opinion, the plain- 
tiff appellant would be debarred by reason 
of the case to which I have referred from 
obtaining any relief. Accordingly in our 
b )8R 463; 128 Ind. Oas. 359; A I R 1031 Rang: 
45; Ind, Rul. (1931) Rang. 7. 
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opinion these appeals ought to be dis- 
missed with costs five gcldmohurs in each 
case for each day. 

Snarpe, J.—It may well be that these 
appeals are misconceived, but we did not 
pursue the preliminary point raised in 
argument to a conclusion, and we assume 
for the purposes of this decision that these 
appeals are properly before us. Secondly, 
Mr. Bhattacharyya asks us to avail our- 
selves of the power vested in us under 
O. XLI, r. 23, and to order a remand of 
these cases. I am not at all satisfied that 
we have power under that Rule to do that 
in this case, but we will assume a second 
thing in favour of Mr. Bhattacharyya for 
the purposes of our decisionand say, with< 
out deciding whether we have that power, 
that we will consider it on the basis that 
we have got that power. Then we come 
to the point which Mr. Bhattacharyya has 
raised and we look atthe pleadings, and 
here I make a third assumption in Mr. 
Bhattacharyya’s favour that all the facts 
pleaded would be proved as he would like 
them to be proved. And with those three 
assumptions, any one of which might: ‘be 
fatal to him if argued to its proper con- 
clusion, I findthat upon the pleadings the 
plea which is raised in para. 10 of. the 
plaint and then dealt with in para.7 of 
the written statement of defendant No. 2 
and rejoined to by Mr. Bhattacharyya-in 
the first sentence in para. 1 of his rejoin- 
der, the position in law under that ‘plea 
is, in view of the decision in Ma Thein 
v. E. G. Nepean (1), that Mr. Bhattacharyya 
could not succeed if these cases were -to 
be sent back for trial, ashe asks us-to 
do. The matter is summed up by Oarr, J. 
at p. 472* when he says that :~ E 

“There is nothing in the Probate and Adminis- 
tration Act to suggest that a grant either of pro- 
bate or of letters of administration becomes ‘on 
revocation void ab inttto,” f 
and Otter, J. agreed with that. It seems 
to me clear that there is no reason what- 
ever to suppose that that case was wrongly. 
decided. It seems tome quite clear that- 
even if these cases were to be sent back, 
Mr. Bhattacharyya must fail. That being 
sọ, itis quite useless for us to send the 
cases back even if we think they are 
cases in which we can exercise the dis- 
eretionary power vested in us under O. XLI, 
r. 23. Making every possible assumption 
in favour of Mr. Bhattacharyya, I agree 
with my Lord the Chief Justice that these 
appeals must be dismissed with costs: 

8 Appeal diemissed. 
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BOMBAY HIGH COURT 

First Civil Appeal No. 76 of 1933 

April 2. 1937 
BROOMPIELD AND N. J. WADIA, Jd. 

ISAP BAPUJI AMIJI—Puainties— 

APPRLLANT 
VET SUS 
UMARJI ABHRAM ADAM AND ANOTHER— 

Devenpante Nos. | AND 2 -—RESPoONDHNTS 

Morigage—Subrogation——Prior mortgagee paying 
off subsequent mortgagee at request of mortgagor—No 
implied or express agreement to keep subsequent 
mortgage alive—Held, no charge created in favour 
of prior mortgagee in respect of debt so paid off— 
Charge, tf can be enforced without firat obtaining 
declaration—Limstatton for such suit for declara- 
tion—Limitation Act (IX of 1908), Sch. I, Art. 120 
—Transfer of Property Act (IV of 1362 as amended 
in 1929), s. 93—E fect, if restrospecttve—Principles 
of, if restrospective, 

When atthe request of the mortgagor, the prior 
mortgagee paid off the subsequent mortgage, both 
had no intention of keeping the pore ne alive for 
the benefit of the prior mortgagee us there was 
no implied agreement thatthe prior mortgagee was 
to be subrogated to the rights of the subsequent 
mortgagee. The prior mortgagee brought a suit for 
enforcement of the charge alleged to have been 
created in his favour by his discharging the sub- 
sequent mortgage at the request of the mortgagor : 

eld, that there was no equitable charge orsated 
ın his favour on the property without any express 
or implied agreement to be subrogated. Tangya 
Fala v. Trimbak Daga (1), distinguished, Narayana 
Kutti Goundan v. Pechiammal (3) and Gurdeo Singh 
vy. Ohandrikah Singh (5), relied on: [p. 190, col. 3 

Held, also, that the prior mortgages could not 
sue to enforce the charge without first asking for 
the declaration of it and the deoleration 
suit would be governed oy, Art. 120, Limitation 
Act. Chhotalal Karsandas v. Vishny Ganesh (10), fol- 
lowed. fp. 192, col 2.) 

Per N J Wadia, J.—8. 92, Transfer of Property 
Act, as amended in 1929, is retrospective in effect. 
Even, however, if this view were not correct, the 
principles underlying s.92, would have to be ac. 
cepted asa guide in deciding what the equitable 
doctrine with regard to subrogation prior to the 
introduction of s. 92 was. Tota Ram v. Ram Lal 
(6), approved, Jagdeo Sahu v. Mahabir Prasad (7), 
not followed. [p 192, col. 1] 

F, O. A. from a decision of the First 
Olass Sub-Judge, Broach, in R, 0. 8. 
No. 75/D. Y. of 1931. 

Messrs. M. B. Dave and P. A. Dhruva, 
for the Appellant. 

Messrs. G. C. O'Gorman and H. D. Thakor, 
for the Respendents. 

N. J. Wadia, J.—The suit from which 
this appeal arises was brought by the 
appellant to recover a sum of Rs, 5 998 
as principal and Rs. 4,001 as interest from 
the suit property. His case was that the 
property in suit had been gifted to him 
by one Muhammad Asmal bya gift deed 
on April 3, 1919. Prior to the gift deed 
there had been two mortgages in connec- 


tion with the property : on March 11, 1918, 
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part of the properiy had been mortzaged 
by Muhammad Asmal to the plaintiff him- 


' self for Rs. 999 and on November 29, 1918, 


the whole of the suit property was mcrt- 
gaged by Muhammad Asmal to one Darasha 
for Rs. 4,999. The mortgage to Darasha 
provided that the mortgagee should ‘pay 
off the prior mortgage of Rs. 999 to the plain- 
tif. One day prior to the passingof the 
gift deed, on April 2, 1919, the mortgage 
to Durasha was paid of. On the mortgage 
deed (Ex. 32) there is an endorsement that 
Isap Bapuji (the present plaintiff) had on 
that day (April 2, 1919) paid Rs. 4,999 on 
behalf of the mortgagor Muhammad Asmal 
and that the document duly endorsed ag 
satisfied had been returned to the mort- 
gagor Muhammad Asmal and the posses- 
sion of the land had also been handed 
over to him. The plaintiff's case was 
thag Muhammad Asmal had expressed a 
desire to make a gift of the property to 
him and had suggested that he should 
pay off Darasha’s mortgage, and that*it was 
in parsuance of this suggestion that the 
plaintiff bad paid off the mortgage amount 
to Darasha, and on the next day the deed 
of gift (Ex. 55) was passed. Some months 
after the passing of the gift deed, on 
December 17, 1919, Muhammad Asmal exe- 
cuted a sale deed ofthe suit property in 
favour of defendants Nos. 1 and 2 and 
Vali Bagas and Umar Ali, the predecessors- 
in-title of the other defendants in this 
suit. In that sale deed the vendor said: 

“Isap Bapji has got up a false deed of gift in my 
name by practising fraud, and has now TUN 
the same, but the same is ineffective, and the pos- 
geesion of the property has never passed from me, 
and there has been no change (in the possession) 
cf the same, but having taken advantage of my 
sickness he practised deceit upon me and got up 
one fraudulent document.” 


The plaintiff brought Suit No. 154 of 
1923 on the strength of the gift deed to 
him to recover possession of the property. 
The suit was dismissed and the decision 
was confirmed in appeal on October 9, 1929 
by the High Oourt. After that he brought 
the present suitin which he claimed that 
he had a charge on the suit property for 
the amount of Rs. 5,998 paid by him to 
the mortgagee Darasha and interest on it 
amounting altogether to Rs. 9,999. The 
learned trisl Judge held that the redemp- 
tion of the property from Darasha was 
not by the plaintiff himself, but by the 
deceased Muhammad Asmal with mopey 
borrowed from the plaintiff, and that the 
amount paid to Muhammad Asmal by the 
plaintiff was not a charge on the property; 


4 
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that the plaintiff had no relation with the 
mortgagor Muhammad Asmal except that 
of an ordinary money-lender to a debtor 
so far as this transaction was concerned, 
and thatthere was no agreement, express 
or implied, nor was it even contemplated 
that the plaintiff shouid be subrogated in 
place of the mortgagee. He, therefore, 
dismissed the suit. Two grounds have 
been urged before us ın ethe appeal. It 
is contended that the mere fact that the 
plaintif had paid off Darasha’s debt at 
the request of the mortgagor created an 
equisble charge on the property in his 
favour entitling him to recover the amount 
which he had paid to the mortgagee. It 
is contended also that inthe circumstances 
in which the money had been paid by the 
plaintiff, it must be presumed that there 
was an agreement between the plaiatiff 
and Muhammad Asmal that the plaintiff 
was to be subrogated tothe rights of the 
mortgagee. 

I will deal with hbe second point first. 
The evidence in the case dces not support 
the contention that there was an agree- 
ment, express or implied, that the plain- 
tiff was to be subrogated to the rights of 
the mortgagee. Plaintiff's own case is that 
Muhammad Asmal had told him that he 
intended tomake a giit of the whole pro- 
perty in his favour and that he suggest- 
ud to him that he should pay off the 
amount due to the mortgagee, so' that pos- 
session of the property might be recavered 
by Muhammad Asmal before; it could be 
gifted- over to the plaintiff; and on the 
next day, after the mortgagee had been 
paid off, agiftdeed wae actually executed 
by Muhammad Asmal. Itis clear, therefore, 
that at that time neither the plaintiff nor 
the' mortgagor could possibly have had 
any intention of keeping alive the lights 
of the mortgagee in tavour ol the plaintiff, 
since they contemplated that as soon as 
the mortgagee was paid off, the full owner- 
ship of the property would be transferred 
to the plaintiff by the gift deed. The 
endorsement on the mortgage deed and 


the evidence of the murtgagee Darasha show - 


that the amount was paid to the mortgagee, 
by the plaintiff on behalf of the mortgagor 
and the mortgage deed duly endorsed and 
the mortgaged property was handed over 
to the morigagor. ‘fhe only inference one 
cara draw from these facts is that the 
object of the mortgagor and of the plain- 
tit himself at the time when Darasha was 
paid off must have been to extinguish the 
rights of the mortgagee and to secure 
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the return of the property to the mort- 
gagor himself, so that he could make a 
valid gift of it to the plaintiff. There is, 
therefore, nothing in the circumstances 
in which the money was paid which can 
justify us in saying that an implied 
agreement that the plaintiff was to be 
subrogated to the rights of the mortgagee 
should be presumed, and in fact the 
learned Counsel for the appellant has in 
his reply practically conceded that this 
contention of his cannot be supported by 
the evidence. 

Tbe other contention urged on behalf . 
of the appellant is that the mere fact that 
he had paid off the debt at the request 
of the mortgagor must be taken to haye 
created an equitable charge in his favour 
on the property. Section 92, - Transfer of 
Property Act, which deals with subroga- 
tion provides that a person who has advane- 
ed to a mortgagor money with which the 
mortgage has. been redeemed, shall be 
subroga'ed to the rights of the mortgagee 
whose mortgage has been redeemed, if 
the mortgagor has by a registered instru- . 
ment agreed that such person shall be 
so subrogated. This section was introduced 
into the Act for the first time by the 
Amending Act, Act XX of 1929. Prior to 
that the only provision in the Act dealing 
with the question was s. 74 which pro- 
vided that any second or subsequent 
mortgagee may, at any time. after the 
amount due on the next prior mortgage 
has become payable, tender such amount 
to the next prior mortgagee, and such 
mortgagee is bound to accept such tender - 
and to give a receipt for such amount‘ 
and the subsequent mortgagee shall, on 
obtaining such receipt, acquire in respect 
of the property all the rights and powers 
of the mortgagee as sach, to whom he 
has made such tender. Admittedly, that 
section could not help the plaintiff since 
he was not a subsequent mortgagee. The 
appellant's contention was that s. 92 of 
the Act could not apply to transactions 
which had taken place prior to April ] 
1930, on ‘which date the Amending Act 
came into force, and that, therefore, the suit 
must be decided on equitable principles. In 
support of his contention that there wus 
an equity Created in his favour by the 
payment of the mcrigage amount to Darasha, 
reliance was placed on a decision of this 
Oourt in Tangya Fala v. Trimbak Daga 


(1) As this decision is the main bagig ° 


(1) 40 B 646; 35 Ind. Cas, 794; A I R 1916 
302; 18 Bom. L R 700, mo 
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Sf the appellant’s case, it is necessary 
to referto the facts of the case in some 
detail. Defendant No. lin that case had 
mortgaged hislands in 1893. In 1894 the 
mortgagee sued on the mortgage and ob- 
tained a decree for the mortgage amount, 
or in default, the sale of the property. 
In 1905 he applied for sale of the mort- 
gaged property. About that time the plain- 
tiff went into possession of the lands on 
a ten years’ lease from defendant No. 1. 
Shortly afterwards defendant No. 2, who 
held a money decree against defendant 
No. 1, brought the property to sale and 
purchased it himself. In 1907 the proper- 
ty was put up to sale in execution of the 
mortgagee’s decree. But defendant No. 1 
borrowed a sum of Rs. 2,463 from the plain- 
tiff and paid off the mortgagee. Suase- 
quently defendant No. 1 sold a portion of 
the property mortgaged to plaintif for 
Rs. 4,000, the consideration being made 
up of Rs. 2,463 with other sums lent to 
defendant No. 1 personally. In 1908 de- 
fendant No. 2 sued the plaintiff who was 


in possession of the land as _ lessee 
to recover possession, and obtained 
possession. The plaintiff thereupon 


filed the suit to recover the amount of 
Rs, 4,000 from the defendants personally 
or by sale of the property. It was held 
that the land in’ possession of defendant 
No. 2 was chargeable with the sum of 
Rs. 2,463 which the plaintiff had lent to 
defendant No. 1 for paying off the mort- 
gagee, because: the plaintiff being a 
stranger who paid off a subsisting mort- 
gage was entitled to be subrogated to the 
position of the mortgagee. In the course 
of his judgment,-Batchelor, J. dealing with 
the contention based upon the equitable 
doctrine allowing a stranger who pays off 
a subsisting mortgage to be subrogated 
to the position of the mortgagee, and said 
(page 652*): 
“Tha mortgage of Atmaram was paid off with 
the help of the plaintiffs moneys by defendant 
No. 1, and it cannot, in my opinion, be doubted that 
, defendant No. 1 had an interest in paying off that 
mortgage. Therefore if the doctrine is made out, 
defendant No. 1 eines to = in the mort- 
's sh and i t be so, the same ition 
eed he cocapied by the plaintiff he” lai 
through defendant No. 1 and whose moneys were 
advanced to defendant No.1 precisely in order that 
Atmaram’s mortgage should be discharged.” 
In support of the view which he took of 
the equitable doctrine relied upon, he 
referred to the decision of Warrington, J. 
in Butler v. Rice 2). At frst sight it 


_ (8) 910) 2 Ch, 277; 79 L J Oh. 658; 103 L T 94. 
“Page of 4 ] l 
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appears as if the decision in Tangya Fala 
v. Trimbak Daga (1) support the appel-. 
lant’s contention, but there is a distinction 
with regard to the facts. The claim in 
connection with the charge in that case 
was not based merely on the fact that 
defendant No. 1 had paid off the prior 
morigage. There was evidence, which the 
Court accepted, to show that the parties had 
intended that the mortgage was to be kept 
alive for the benefit of defendant No. 1 with 
whose money it was paid off. Batchelor, J. 
in dealing with this point said (page 6534): 
“It was contended in argument that mortgages in 
these cases are only kept alive where the charge 
is paid off at the express or implied request ofthe - 
mortgagor. That argument, however, was rejected 
by arrington, J. who observed that the state- 
ment of claim, or as we should say the plaint, 
proceeded on the well-known equitable doctrine 
that if a stranger pays off a mortgage on an estate 
he presumably does not intend to discharge that 
mortgage but to keep it alive for his own benefit. 
I pause to observe that in our own case we have 
not only that presumption, but the sworn testimony 
of the plaintiff that such was in fact his intention.” 


This circumstance “ distinguishes that 
case from the one before us. I have 
already shown that there is nothing in the 
evidence in this gase which could justify 
the Gourt in presuming that there was an 
implied agreement between the- mortgagor 
and the plaintiff that the latter was to be 
subrogated to the rights of the mortgagee 
Darasha, who had been paid off with the 
plaintiff's money. Several cases have been 
cited before us in support of the appellant's, 
contention, but none of them goes so far 
as to say that the mere fact that a. stran- 
ger has paid off a mortgage debt at the 
request of the mortgagor creates-a charge 
in his favouron the mortgaged property 
or has the effect of subrogating him to the 
rights of the mortgagee. The authorities 
on this question have been examined at 
some length by Sundara Ayyar, J. in 
Narayana Kuttt Goundan v- Pechiammal 
(3). After discussing tha decision of 
Warrington, J. in Butler v. Rice (2) which 
has been referred to in Tangya Fala v., 
Trimbak Daga (1) and which he thought 
went too far, he referred to the rule with 
regard to subrogation as stated by Sheldon 
in his book on Subrogation (p.ge 433): 

‘Whenever a payment is made by a stranger to 
a creditor in the expectation of being substituted 
to the place of the creditor, he is entitled to auch 
substitution But the doctrine generally adopted, 


and that of these very cases when limited to the 
point actually decided, is that a convent®nal 


3) 36 M 426; 15 Ind. Oas. 208; 32 M L J 36i;11M 
L T 74;(1912) M W N 353. 
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subrogation can result only from a direct agree- 
ment, express or implied, made with either the 
creditor or debtor, and it is not sufficient that a 
person paying the debt of another should have 
m 7 an understanding on his part that he is to 
be subrogated to the rights of the creditor, though 
if the oe have been made, a formal assign- 
ment will not be necessary.” 


The learned Judge then pointed out that 
in India the scope of the rule appeared to 
be narrower still; and that a mere agree- 
ment either with the creditor holding a 
mortgage or with the debtor owing it, 
cannot give a person lending money to 
discharge the mortgage a lien over the 
property. The conclusion at which he 
arrived was stated by him as follows 


(page 431*): 

5 principle contended for by the appellant 
that the mere payment of a mortgage debt by a 
stranger would entitle him to the martga A 
rights by subrogation has always been negati ip 
India: see Ram Tuhul Singh v. Biseswar Lall 
Sahoo (4). It is impossible to argue that it is open 
to any megdler to claim a lien by discharging a 
mortgage with which he has no concern. I must, 
Laa a overrule the contgntion that the plaintiff 
can claim to be subrogat to the rights either 
of the daughters or of Muthu Goundan by the 
ede fact t he discharged the mortgage of the 
atter.” 


It is to be noted that in this case the 
plaintiff had paid off the mortgage amount 
at the request of the daughters who were 
the reversioners. The same view was 
taken by the Oalcutta High Court in 
Gurdeo Singh v. Chundrikah Singh (5) in 
which it was held that to entitle one to 
invoke the equitable right of subrogation, 
he must’eilher occupy tke position of a 
surety’ of the debt or must have made 
the payment under an agreement with the 
debtor or creditor that he should receive 
and hold an assignment of the debt as 
security, or he must stand in such a rela- 
tion to the mortgaged premises that his 
“interest cannot otherwise be adequately 
protected; and that the doctrine of sub- 
rogation is not applied for the mere stranger 
or Volunteer who has paid the debt of 
another without any assignment or agree- 
ment for subrogation, being under no 
obligation to make the payment and not 
being compelled to doso for the preserva- 
tion of any rights or property of his own. 
In my opinion, the contention that the 
mere fact that the plaintiff had paid off 
Darasha’s mortgage debt created an equit- 
able charge in his favour on the property 
for the amount of the mortgage debt 
(4) 31 A131;15 BL R308; 23 W R 305; 3 Sar. 477 


(5) 36 O 193; 1 Ind. Oas. 913; 50 L J 811. 
* Page of 36 M.—| Ëd] 
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without any express or implied agreement 
to be subrogated to the rights of the 
mortgagee is unsupported by authority and 
cannot be allowed. 


There is also another ground on which 
the appellant's case must fail. This suit 
was filed after the Transfer of Property 
Act was amended by the Amending 
Act. XX of 1929 Section 92 of the Amended 
Act provides- that a person, who has 
advanced to a mortgagor money with which 
the mortgage has been redeemed shall be 
subrogated to the rights of the mortgagee 
whose mortgage has been redeemed, if the 
mortgagor has by a registered instrument 
agreed that such person shall be so sub- 
rogated. Section 63 of the Amending Act 
provides that nothing in any of the provi- 
sions of the Act which are mentioned shall 
be deseme i in any way to affect (a) the 
terms or incidents of any transfer of pro- 
perty made or effected before April 1, 1930, 
(b) the validity, invalidity, effect or con- 
Sequences of anything already donè or 
suffered before the aforesaid date, (c) any 
right, title, obligation or lability alread 
acquired, accrued or iocurred before suc 
date, or (d) any remedy or proceeding in 
respect of such right, title, obligation or 
liability. The provisions mentioned do not 
include s. 47 by which s 92 of the present 
Act was enacted. Section 63 goes on to say 
that nothing in any other provision of the 
Act shall render invalid or.in any way 
affect anything already done: before April 
1, 1930, in any proceeding “pending in a 
Court on that date. It would appear from 
this that s.92 ofthe present Act has re- 
trospective effect, and this view has been 
taken by a Full Bench ofthe Allahabad 
High Oourt in Tota Ram v. Ram Lal (6). 
It was held in that case that s. 92, Transfer 
of Property Act, as introduced by the 
Amending Act XX of 1929, has retrospec* 
tive effect, We have been referred to a 
decision of the Patna High Court in 
Jagdeo Sahu v. Mahabir Prasad (7) in 
which a Division Bench of that Oourt took 
the contrary view and held that s. 92, 
Transfer of Property Act, 1882, which came 
into force in 1930, did not appiy to a ease 
in which the rights which the defendant 
claimed had already vested in him before 
that date No reasons have been given for 
the view which was taken, noris s. 68 of the 


(€) 54 A 897; 139 Ind, Oas, 107; AIR 11932 All. 489; 

(1932) AL J 687; Ind. Rul. (1932) All. 524 
(7) 13 Pat, 111; 153 Ind. Oas. 602;A I R 1934 Pat; 

37; 15PL TIS; TR P 357, i 
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Amending Act, referred to atall. Lam, with 
respect, of the opinion that the view taken 
by the Allahabad High Court is correct 
and that s. 92has retrospective effect s83 
far as the case before us is concerned. 
Even, however, if this view were not correct, 
tne principles underlying s. 92 would have 
to. be accepted as a guide in deciding what 
the equitable doctrine with regard to sub- 
Togation prior to the introduction of s. 92 
was, as was held by the Fall Bench of the 
Allahabad High Court ‘p. 90414): 

Supposing, however, that the said sections 
Sas 92 and 101) have no retrospective effect, we 

ave got this position. This Court itself was 
divided ‘as tothe rule of subrogation in the circum- 
stances of this case and there are conflicting deci- 
rions of other High Courts. Opinion is likely to 
differ ns to how far the Privy Council cases in 
Dinobundhu Shaw Chowdhry v. J ya Dast (8) 
and Mahomed Ibrahim Hossain Khan v. Ambika 
Pershad Singh (9) quoted above affect the decisions 
of the High Courts. In the circumstances, the 
Tule laid down by the Legislature would be a 
safe guide to follow as laying down correctly the 
Tule of justice, equity and good conscience for 
lose arising before the passing of Act XX of 


The View taken by the learned trial 
Judge is, therefore, in my opinion, correct 
and the appeal must fail. There is still 
another ground on which the plaintiff's 
appeal would have to be dismissed. Our 
attention was drawn by the learned Counsel 
for the respondents to a decision of this 
Courtin Chhotalal Karsandas v, Vishnu 
Ganesh (10). The plaintiff had brought 
a suitin 1914 for sale of the mortgaged 
property ou the ground that a payment 
made by'him in 101 to the mortgagor 
to pay offa prior mortgage created a 
charge on the property to the extent of 
the money advanced. It was held thatthe 
payment madein 1901 enabled the plain- 
tiff to establish his right to a charge on 
the property, but the mere payment would 
not give the plaintif any right against 
the property either to go into possession, 
or to sell it, that he was bound to ask for 
a declaratory decree, that a charge was 
created before the Oourt could have juris- 
diction over the property, and that such a 
suit for a declaratory decree would be 
governed by Art. 120, Limitasion Act, and 
was, therefore, barred not having been 
brought within six years from the date of 

(8) 29 G 154; 29 I A 9;6O WN 209 PO, 

(9) 39 0587; 14 Ind. Uas 496; 39 I A 68: 160 W 


Ni03s; 15 O LJ 41i; 11 M LT 365; (1912) MW N 
361; 9 A L J 332; 14 Bom, LR 280; 22 M L J 468 


OL o | 
(10) 45 B 597; 60 Ind. Cas. 903; A I R 1921 Bom. 182: 
23 Bom. L R 84. i 
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the payment. In the present case, tha 
plaintiff's right to sue. with regard to the. 
chargs-~ accrued on December 2, 1919, 
when he made the payment. He could not 
sue to enforce the charge without tirst 
asking for a declaration of it, and the suit - 
for declaration would be clearly time-barred. 
The appeal fails and should, in my opinion, 
be dismissed with ccsts. 

Broomfield, J.—I see n> reason to doubt 
that the plaintif advanced the money to 
discharge Darasha’s mortgage on behalf of 
and at the request of the mortgagor 
Muhammad Asmal. The question is 
whether the plaintiff is subrogated to the 
position of the mortgagee, 1. e, is entitled 
to the benefit of the discharged security. 
It is not the plaintiff's case, or at any rate 
it ig not proved that there was any agree- 
ment between the plaintif and Munam- 
mad Asmal that the mortgage wasto be 
kept alive for plaintiff's benefit. On ‘the 
contrary the position is that Muhammad 
Asmal promised make agift of the 
land to the plaintiff, and the object of 
paying off the mortgage was not to keep 
the security alive but to enable the 
mortgagor to make a gift of the property 
to the plaintiff, complying with the 
Teqnuirements of the Muhammadan Law 
in respect of possession. It cannot be said 
that the plaintiff himself had any intention 
of keeping the mortgage alive under the 
circumstances. His desire was that the 
mortgage was to be extinguished in order 
that the transfer to him might take place. 
In all probability, the parties never even 
thought of keeping the mortgage alive. 
The gift to the plaintiff fo'lowed almost at 
once on the following day. Under these 
circumstances the plaintiff can only rely 
on the bare fact that he discharged the 
mortgage at the request of the mortgagor- 

In support of the urgument that he 
theraby acquired a right of subrogation, 
reliance has been placed on Tangya Fala 
v. Trimbak Daga (1) and Butler v. Rice 
(2). The person who lent the money in 
Tangya Fala v, Trimbak Daga (1) being 
a lessee from the mortgagor under a lease 
for ten years had a legal interest in the- 
mortgaged property which ha was entitled 
to protect and that, it would seem, would 
bring the case within the doctrine of sub- 
TOgation ag explained in Narayana Kutii 
Goundan v. Pechiammal (3) and Gurdeo 
Singh v. Chandrikah Singh (5). Besides, 
what were the facts in Tangya Fala vV. 
Trimbak Daga (1) in other respects? The 
circumstances justified the presumption 
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that the person who had paid off the mort- 
gage had not intended to discharge it but 
to keep it alive for his-own beneit Not 
only was that the presumption but there 
was sworn testimony, the sworn testimony 
of the person concerned to that effect. 
And what was the principle deduced from 
the case in Butler v. Rice (2)? It is 
stated by Batchelor, J. in his judgment 
(p. 653*) : + l 

“The well-known equitable doctrine that if a 


stranger pays off a mortgage on an estate, he pie- 
sa an does not intend to discharge that mort- 
gage but to keep it alive for his own benefit.” 


Both these cases, therefore, are slearly 
distinguishable on the facts and in respect 
of the principles to be applied, because 
in the present case it was evidently not the 
intention of either party that the mortgage 
should be kept alive. The decisions of the 
Madras High Court. Narayana Kutts 
Goundan v. Pecntammal (3) and Adari 
Sanyast v. Nookalamma (11) and of the 
Oaleutta “High Oourt, Gurdeo Singh v. 
Chandrikah Singh (&), are clearly in 
favour of the view which has been taken 
by the learned trialJudge. As regards the 
question whether s. 92, Transfer of Pro- 
perty Act, is to be regarded as retrospece 
tive, I prefer not to express’a decided 
opinion, although I agree with my learned 
brother that the reasoning of the learned 
Judges of the Allahabad High Oourt in 
Tota Kam v. Roam Lal 16), is preferable 
to that in Jagdeo Sahu v. Mahabir Prasad 
(7). In fact in the latter case the poiat 

not been really discussed and there is 
no reference to the vital s. 63 of Act XX 
of 1929. In any case I agree with respect 
‘with the view taken by the Full Bench 
of the Allahabad High Gourt that whether 
8. 92 is retrospsctive or not it ought to 
be taken as a guide for determining in 
cases where there is a conflict of authority 
what equitable rules not inconsistent with 
the Transfer of Property Act should be 
adopted as valid in this country.. 

The principle laid down in Chhotalal 
Karsandas v. Vishnu Ganesh (10), viz, 
that in a case of this kind itis necessary 
for a person claiming the righ. of subro.. 
gation to get a declaration from the Oourt, 
the suit for which must be brought within 
six years under Art. 120, is undoubtedly 
a difficulty in the plaintiff's way. It seems 
to me that you could only get out of that 
difficulty by suggesting that the right to 


subrogation arose in the alternative so to 
(11) 04 M 708; 131 Ind. Oas. 487; AI R 1931 Mad, 
593; Ind. Rul. (1931) Mad. 535; 34 L W 556. ° 
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speak after the real intention of tLe lender 
of the money had been frustrated when hé 
failed to establish his claim ander the gift 
deed. If it were possible to take that view) 
it might be aruged that the cause of action 
only arose on the final determination of 
the litigation about the gift deed. But that 
would certainly be astrange view to take 
and no authority has been cited in support 
of it. | agree that the appeal fails and must 
be dismissed with costs. MAP 

D. Appeal dismissed. .. 
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PATNA HIGH COURT - 
Civil Revision Petition No. 143 of 1937 
November 23, 1937 7 
' Varma, d. 
SATYENDRA NARAIN SINHA AND OTIERS 
—PpriTiONHRs 
VETSUE 
PITAMBER SINGH AND OTABRS— 
ee in K 
Limitation Act (IX of 1902), 8 l)--Decres by 
guardian on behalf of mtnor—Hzecution a lication 
dismissed as barred—Minor, if precluded from: ap- 
plying for execution within three years of his 
attaining majority. _ 
Section 6, Limitation Act, applies to every minor 
whether he bas a guardian or not, and. the exist- 
ence of a minor competent to sue is immaterial. 
Under s. 6(1) of the Act, a minor is “ entitled to 
institute a suit or make an ope ee for the exe- 
cution of a decree "- within the statutory period of 
three years after attaining majority, and the Legis- 
lature never intended to restrict the protection 
given to a minor by the acts of his guardian in the 
matter of peeps n application for execution., 
Where after obtaining & decree on- behalf of 8 
minor the guardian applies for its execution but 
the applicution is held barred by time, the minor 
can apply for execution of the decree within three 
years from the date of his attaining majority and 
the order in the previous proceedings is not bind- 
ing on him. Shama Churn v Kanangal Chaitan 
Prosad OT ada er ge Nath Roy v. Hemanta 
st ebi (5), Sri on. 
Case-law revieved. : 
o R.P. from an order of the Sub-d udge;- 
Monghyr, dated December 22, 1936. 
Mr. D. C. Varma, for the Petitioners. i 
Mr. P. Jha, for the Opposite Party. 5 
Order.—This is a petition.on behalf ofp 
the decree-holders who obtained a decree’ 
on August 6, 1926, against the Opposite 
party through their guardian. The guar- 
dian applied for execution in the year 193] 
but it was rejected for default on his patt; - 
and the execution Court also held that the. 
petition for execution was barred by limi- 
tation. -One of the decree-holders attained . 
majority in the year 1935 and he along 
with the other decree-holders who are still 
minors again applied for execution. The 
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learned Subordinate Judge has held that 
the present application for execution was 
not mantsinable inasmuch as it was 
already rejected as time-barred and that 
order operated as res judicata. In revision, 
Mr. Baldeo Sahay appearing on behalf of 
the decree-holders petitioners, urges that 
they were not bound by the acts of their 
guardian, and since one of the petitioners 
‘attained majority in the year 1935, he along 
“with the other decree-holders was entitled 
to apply for execution within the statutory 
period of three years from the date of 
attaining majority. Mr. R. K, Ohowdhry 
appearing on behalf of the opposite party 
contends that the order passed on the pre- 
vious application for execution in the year 
1931 was made under s. 47, Civil Pro- 
cedure Oode, and, therefore, the force of a 
decree, and that order not having. been 
appealed against or set aside, operated as 
res judicata, and further that the minors 
were bound by the acts of their guardian. 
The learned Advocate on behalf of the 
petitioners has relied upon various decisions 
in support of his contention. I shall first 
take up the Oalcutta cases. In Phoolbas 
Koonwur v. Lalla Jogeshur Sahay (1), 
while dealing with the point of limitation 
raised in the’case, their Lordships of the 
Judicial Committee observed as follows: 
“The facts proved are that in each of these cases 
the pes through his a preferred a claim 
to ¢ operty when att under s. 246 of Act 
VIL of 1859, that that claim was rejected ;and that 
the present suit was not brought within one year 
from the date of the order of rejection. This objec- 
tion would have been fatal to the suit, had the 
party preferring the claim been an adult and the 
only question to be determined was whether the 
plaintiff, being under the disability of infancy, could 
claim the benefit of s. ll of Act XIV of 1859, which 
empowers | orhis representative-to bring a regu- 
lar suit within the same time after the cessor of the 


disability as would otherwise have been allowed from 
the time when the cause of action accrued,” 

Later on, their Lordships said : 

ecco | at sub-s.5 of as, 1 and ss 3 and 11 of 
Act XIV of 1859, their Lordships have no doubt that 
the intention ofthe Legislature was that the period 
of limitation resulting from s 246 of Act VIII should, 
in the case of a minor, be modified by the operation 
ofs, llof Act XIV; and that this construction hag 
obtained in the Courtsof India appears from the 
case in Huro Soonduree v. Anundnath Roy (3)." 


In Norendra Nath Pahari v. Bhupendra 
Narain Roy (3) an objection was taken that 
the application for execution on behalf of 
the minor having been made mcre 
than three years after the previous 

(i) 10 226; 3147; , : 
aa ea (PO 25 W R 285; 3 Buther 236; 3 

(D3WR 

48) 23 O 374. 
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application, that application and all 
subsequent applications were barred by 
limitation. Their Lordships of the Oal- 
cutta High Oourt following the decision of 
the Privy Council in Phoolbas Koonwur v. 
Lalla Jogeshur Sahay (1; held that limita- 
tion was saved by the operation of 8. 7, 


‘Limitation Act, the person entitled to make 


the application being at the time from 
which limitation is to be reckoned, a 
minor (s. of the old Act now corresponds 
to a. 6 of the present Act) A similar 
view has been expressed in Shama Churn 
v. Kanangal Chaitan Prosad (4). In 
Jagadindra Nath Roy v. Hemanta Kumari 
Debi (5) their Lordships of the Judicial 
Committees observed that where a right of 
action accrues to a minor, the fact that his 
guardian might have maintained the suit 
does not deprive the minor of the protec- 


*tion given to him by the Limitation Act. 


The decision of the Allahabad High Court 
in Siraj Fatma v. Muhammad .Alt (6) is 
not on all fours with the case in hand. 
There their Lordships were dealing with 
& case in which the minor sought to avoid 
a decree onthe ground that his guardian 
was negligent. In the Madras High Oonrt 
in Anantharama Ayyan v. Karuppanan 
(7), it was definitely held that the fact that 
the minor for a time is represented by the 
guardian does not remove the disabiliiy of 
the minor. The judgment of their Lord- 
ships in that case is a short one and may 
be quoted with advantage. It says: 

“In this case the person to whom the right accrued 
wag, at the time ofits accrual, a minor and although 
for a season he was represented by a guardian, who 
made the first application on his behalf, this cir- 
cumstance did not remove the disability of the minor. 
The application was saved from limitation by the 
provisions of s. 7, Limitation Act, if the applicant 
didnot attain hismajority morethan three years 
before the application was made, which is apparen 
not denied,” i 

(In this case also, the reference is to the 
old Limitation Act of 1877.) The view 
taken by the Bombay High Oourt in 
Kashinath Rajaram v. Govind Shankar (8) 
was that under s. 6 (of the Limitation 
Act) the last date for the decree-holder to 
apply was within three years after attain- 
ing majority. This case relied upon a 
series of cases such as Mon Mohan Buksee 


(4) 70 WN 594. 
(5) 330 129, 311 A 203;8O W N 809; 8 Sar. 698 


(6) 54 I A646; 138 Ind. Oas. 465; AI R 1932 All, 
283; (1932) A L J 437; Ind, Rul. (1932) AY. 416; 16 
R D 387 (F B). 

7) 4 M 119. i 

é AI R 1930 Bom, 598; 138 Ind, Oas. 430; 32 
Bom. L B-1999, : 
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' v. Gunga Soondery Debee (9), Lalit Mohun 
Misser V. Janoky Nath Roy (10), Norendra 
Nath Pahart v. Bhupendra Narain Roy (3) 
and Zamir Hasan v, Sundar (11). The learn- 
ed Advocate for the opposite party relying 
on the decision of this Oourt in Har Mahton 
v. Saheb Lal Singh (12) contends that the 
present application for execution was not 
maintainable, because the previous applica- 
tion was dismissed for default and that 
order operated as res judicata in the pre- 
„sent case. That was not however, a decision 
dealing with the rights of a minor to in- 
. stitute a suit or make an application for 
the execution of a decree. That decision 
has no application to the facts of the pre- 
sent cage. 

In my opinion, as was held in Shama 
Churn v. Kanangal Chattan Prosad (4) 
and Jagadindra Nath Roy v. Hemanta 
Kumari Debt (5), s. 6, Limitation Act, 
applies to every minor whether he has a 
Suardian’or not, and the existence of a 
“minor a to gue is immaterial. 
Under s. 6 (1) of the Act, a minor is 
“entitled to institute a suit or make an 
application for the execution of a decree” 
within the statutory period of three years 
_after attaining majority, and it is clear 
that the Legislature never intended to 
restrict the protection given to a minor by 
. tbe acts of bis guardian in the matter of 
making an application for execution. In 
these circumstances, Lam, of opinion that 
the Gourt below was wrong in holding 
_ that. the present application for execution 
. was not maintainable. I would, thêrefore, . 
allow this application with costs and direct . 
that the execution should be proceeded witb; 

al one gold mohur. 


Application allowed. 
O 9 0181. 
(10) 40 O 714. ENG 
; A 199; A W N 1900, 8 (F B 
P LT 448; 158 Ind.. Oas. 7345. ALR 1935 
;2BR 13; 8 R P 208. 
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MADRAS HIGH COURT 
Oivil Appeal No. 63 of 1936 
July 29, 1937 
LiIBAOH, O. J. AND VARADAOGHABIAR, J. 
Lala GOKULDAS AND ANOTHBR— 
APPHLLANTS 
VETEUB 
JOHN KANTARAJ—Ruasponpgnt 
Ohristlan Marriage Act (XV of Tera), ss. 42, 4,77— 
Parties in position to contract lawful marriage— 
Bridegroom taking oath under s. 43, and making false 
declaration as to age and residence of bride—Oerti~ . 
_frcate obtained and marriage solemntsed by Registrar 
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—False declaration held did not make marriage void 
under 8.4. 

The parties to the marriage were Indian Ohristians 
and were in a position to contract a lawful marriage. 
The bridegroom took an oath as required bys. 43 
of the Indian Christian Marriage Act, anditade two 
false declarations inthe courses of his statements (4) 
that the bride was of age, and (4i) that they both 
lived within the district. Asa result of this declard- 
tion, he obtained a certificate whith entitled the par- 
ties tobe married, The ska was soleninized by 
the Registrar in accordance with the provisions of 
the Act. A suit was instituted by the bride and 
her father to declare the marriage void owing to 
false declaration : 

Held, that there was no oe in the Act which 
rendered this marriage i by reason of the 
false declaration of the brid cian. The marriage 
having been solemnized by an official authorized in 


this oe it could not be declared to bs void 


apie 2. 4, only because a certificate was obtained 
y false declaration owing to provisions of s. 77, 


yA A. from the judgment. and decree of 
Gentle, J., dated August 25, 1988. 

Messrs. 7’ R. Venkatarama Sastriar and 
T. Krishnaraja Naicker, for the Appellants, 

Mr. T. A. Srinivasan, for the Respondent. 

Leach, C. J.—The appellants, who are 
father and daughter, were the plaintiffs in 
the Court below. They sued for a declara- 
tion that the marriage of appellant No. 2 
to the respondent solemnized before. the 
Registrar of Marriages at St. Thomas 
Mount on July 17, 1931,i8 a nullity. Tie 
parties are all Indian Christians. At the 
time of the marriage, appellent No, 2 was 
184 years of age, and was a student at the 
“Women's Ohristian Oollege, Madras. Both 
she and ‘he respondent who had “attained 
his majority at the time were resident iu 
Madras. The respondent gave notice of the 
` marriage to the Registrar at St. Thomas 
“Mount and fasely declared before him cis 
appellant No. 2 was of age. There bein 


impediment to the marriage, it was ae 


-golemnized on the date mentioned. The 


learned Judge declared for the validity of. 
‘the marriage, The appellants challenge 
this decision on the ground that. it conflicts 
` with the:express provisions ofthe Indian 
- Ohristian Madras Marriage Act of 1872, It is 
- therefore necessary to examine the relevant 


_ sections of that statute. ` 


Section. 4 provides that every ‘marriage 
- between persons,-one or both of whom is 
or are a Obristian or Ohristians, ‘ehall be 


` golemnized ‘in’ Accordance with the proyi- 


‘sions of s..5.;:and any such. marriags 
solemnized otherwise ‘than in -accordance 
with such provision shall be void. Section 5 
states that marriages may be solemnized 
inter alia by a Marriage Registrar appoint- 
ed under the Act. The marriage in queg- 
tion having been golemnized before a 
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Marriage Registrar, it is necessary to turn 
to Part 5 ot the Act which commences 
with a. 38. This section states that when 
a marrisge is intended to be solemnized, 
by orin the presence of a Marriage Regis- 
trar, one of the parties to such marriage 
shall give notice in writing in the pre- 
scribed form to a Marriage Registrar of 
the district within waich the parties have 
dwelt or if the parties dwell in different 
districts, they shall give notice to the 
Registrar of each district, and shall state 
therein the name and surname and the 
profession or condition of each of the 
parties intending marriage, the dwelling 
Place of each of them, the time during 
which each has dwelt therein, and the place 
at which the marriage is to be solemnized. 
The notice given by the respondent in 
this case stated that both the parties 
resided at St. Thomas Mount and was, 
therefore, deliberately false. On receipt 
of notice, the Registrar shall under s. 39 
publish it, and under s. 40 enter it in the 
Marriage Notice Book. Section 41 provides 
that if the party, by whom the notice was 
given, requests the Marriage Registrar to 
issue the certificate mentioned in the section 
and if one of the parties intending 
marriage -has made oath as required, the 
Marriage Registrar shall, under his own 
hand, issue a certificate of such. notice 
having been given and of such oath having 
been made. There are several provisos 
to this section, but itis only necessary to 
refer to the last of them which says that, 
if one of the parties is a minor, the 
certificate shall not-be issued until fourteen 
days afterthe entry of the notice have 
expired. Turning to s. 42, we find that 
the certificate shall not be issued by a 
Marriage Registrar until one of the par- 
ties intending marriage appears personally 
before him, and makes oath: >- 

“(a) That he or she- believes that there is not 
any impediment of kindred or affinity, or other 
lawful hindrance to the marriage, and (b) that both 
the parties have, or (where the have dwelt in the 
districts of different Marriage Pakis) that bhe 
party making such oath has, had their, his or her 
usual place of abode within the district of such 
Marriage Registrar,and, where either or each of 
the parties is.a minor,—(c) that the consent or 
consents to such marriage required by law has or 
have been obtained thereto, or that there ig no 


person resident in India authorized to give such 
consent, as the case may be.” 


Section 19 of the Act requires in the case 
of a minor's Marriage the consent of the 
father, if living, or if the father be dead, 

‘the guardian of the person of such minor 
and in case there is nosuch guardian, then 
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the mother of the minor. This is made appli- 
cable to marriages under Part V of the 
Act by s. 44. The respondent took the 
oath required by s 42 and made two fals) 
declarations in the course ofhis statement 
(4) that the second appellant was of age, 
and (iz) that the parties lived within the 
district. By a. 51, after the issue of the 
certificate of the Marriage Registrar, the 
marriage may,if there be no lawful impe- 
diment to the marriage of the parties 
described in the certificate, be solemnized 
between them, according to such form 
and ceremony as they think fit to adopt. 
Now, in this case, as the result of the 
false declaration which the respondent 
made, he obtained a certificate which 
entitled him and the second appellant to 
be married, there being in it no statement 
showing any lawful impediment to the 
marriage. The last section we need refer 
to is 8. 77 which states that | whenever 
any marriage is solemnized in accordance 
with the provisions of ss. 4 and 5, it shall 
not be void merely on account of any 
irregularity in respect inter alia of the 
following matters : 

“(1) Any statement made in regard to the dwel- 
ling of the persons married, or to the consent of 
any person whose consent to such marriage is required 
by law: (2) the noticeof the marriage.” 

It is not disputed that the marriage was 
solemnized by the Registraron July 17, 
1934. But it 19 said that the solemniza- 
tion was invalid because ‘of the false 
declaration which the respondent made. 
This argument, however, ignores the provi- 
sions of ss. 4 and 5 and would read into 
Part V provisions which sre not there. 
The Registrar who solemnized this mar- 
riage was authorized by law to solemnize 
it, and having been eclemnized by an 
official authorized in this respect, it 
cunnot be declared to be void under s. 4. 
As I have pointed out, there was no lawful 
impediment shown in the certificate of 
notice issued by the Registrar and there- 
fore there was nothing to prevent the 
Registrar solemnizing the marriage. The 
respondent of course induced the Marriage 
Registrar to solemnize this marriage af 
the result of a false declaration and he 
has rendered himself liable to severe 
punishment under 8. 66 of the Act, bur 
that is a quite different thing from saying 
that under the provisions of the Act this 
marriage is not lawful. There is no provi 
sion in the Act which renders this mar 
riage illegal by reason of the false decla 
ration of the respondent. The law is the 
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same in England and the Indian Christian 
Marriage Act of 1872 follows English 
Legislation of a similar nature. The par- 
ties were in a position to contract a law- 
fol marriage and such a marriage was 
solemnized by the Registrar in accordance 
with the provisions of the Act. For these 
reasons, we think, that the decision of the 
learned trial Judge was correct and the 
appeal will accordingly be dismissed with 
costs. 


N.B. Appeal dismissed. 





PATNA HIGH COURT 
Appeal from Original Decree No. 81 of 1935 
December 1, 1937 
Wort AND MANOHAR LAL, JJ. 
AJODHYA PRASAD SINGH AND AFTAR HIS 
DHATH RAGHUBANS PRASAD SINGH— 
DEFENDANT—ÅPPELLANT ° 
versus 
RAMGULAM SAHU AND OTAERS—PLAIN- 
TiFPs AND ABDHESH KUMAR SINGH 


AND oTHRRS—DEFRNDANTS— RASPONDENTS 

- Negotiable Instruments Act (X XVI of 1881), s. 44— 
Hand-note reserving simple interest—Renewal——Com- 
pound interest charged — Again renewal and com- 
pound interest charged~—S.44 held not applied, con- 
sideration for each renewal being “forbearance to sue 
and defendants could agree to pay compound interest 
—Usu Loans Act (X of 1918), 8. 4—Interest held 
not excessive — Interest — Interest pendente lite and 
after date of suit was within lower Court's dis- 
cret 


ton. 

A sum of Re. 10,000 was borrowed by the defendants 
in the year 1923, a hand-note was signed and interest 
under the hand-note was at the rate of | per cent. per 
mensem, In 1925 the former hand-note was renewed 
by the execution of another hand-note in which it 
was stated that a sum in excess of the principal and 
interest on the former hand-note was due. The 
defendants were charged compound interest and not 
simple interest according to the former hand-note, 
Again in 1928 there was a renewal of the hand-note 
of 1925 and again compound interest and not simple 
interest was charged. Again in renewal of this, an- 
other hand-note was executed in May 24,1931. I¢ 
wae stated therein that “on account being made up 
to this date, Rs. 25,096 is found payable by us under 
the hand-note dated Asarah 4, 1335, for Rs. 19,543, 
after deducting payments, for which this hand-note 
is executed”; interest was again reserved at therate of 
1 per cent. per mensem. It was contended on the 
footing of g. 44, Negotiable Instruments Act, by the 
defendant that the consideration for the renewals in 
each case had failed, inasmuch as the former hand- 
note of which the renewal was granted reserved 
simple interest only and not compound interest and 
that the consideration, therefore, had failed to the 
extent of the difference between simple intereat and 
com ponnd interest : 

Held, that the contention could not be supported. 
When the renews! was granted in 1931, a new contract 
was entered into and, although not so expressed, the 
consideration for the renewal was the implied agree- 
ment of the plaintiff not to sue on the former hand- 
note. Consideration need not be stated in the hand- 

note. That being so, there was nothing in law to 
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prevent the- defendants from entering into a new 
agreement evidenced by the execution of the new 
hand note and agresing to pay compound interest in 
lieu of simple interest. 

Held, also that there was nothing which would 
entitle the Court to hold that interest at 13 percent. 
compound interest per annum inthe province of 
Bihar was substantially untair, The term “excessive 
as used in Usurious Loans Act, means excess of that 
which the Court deems reasonable having regard to 
the risk at thedateof the loan. Samuel v. Newbold 
(1), referred to 

Held, turther that the matter of interest pendente 
lite and interest after the date of the snit wus a matter 
within the discretion of the lower Court, and mote. 
regard to the fact that judgment had been obtaine 
inthis cage for a sumof Ra. 32,000 odd for an 
original loan of Rs. 10,000, there was nothing upon 
which the High Court could come to the conclusion 
that the lower Court in exercising ite discretion had- 
not exercised if judicially. = 

Appeal from a decisiun of the Subordi- 
nate Judge of Bhagalpur, dated Febru- 
ary 28, 1935. 

The Advocate-General and Mr.C. P. 
Sinha, for the Appellant. 

Messrs. S. M. Mullick and S. N. Bose, for 
the Respondent. 

Wort, J.—The plaintiff who is the respons 
dent in this case obtained judgmént 
against the defendant appellant for the 
sum of Re. 32,634-6 Oon a hand-note dated 
May 24, 1931. This hand-note was 
sigaed by the defendant in renewal of-a 
previous hand-note of June 7, 1928, and that 
in turn was arenewal of a former hand- 
note of 1925 which again was in renewal of 
a hand note, dated August 10, 1922. The 
question in this appeal is whether the de- 
fendant is entitled to relief under the 
Usurious Loans Act which the Judge in the 
Oourt below has declined “bo give him. 
There is a cross-appeal with regard to 
interest pendente lite and interest after 
the date of the suit with which I shallina 
moment deal. 

Briefly stated the facts are these. A sum 
of Rs, 10000 was borrowed by the defend- 
ants in the year 1922, a hand-nole was 
signed and interest under the hand note 
was at the rate of 1 per cent. per’ mensem. 
In 1925 the former hand-note was renewed 
by the execution of another hand-note in 
which it wasstated thata sum in excess 
of the principal and interest on the 
former hand-note was due. This was made 
up by the plaintiff charging the defendants 
compound interest and not simple interest 
according to the former hand-note. Again 
in 1928 there was a renewal of the hand- 
note of 1925 and again compound interest 
and not simple interest was charged. Then 
we come to the hand note on the footing of 
which judgment -has heen obtained in 


193. 


this case, that isto say, the hand-note of 
1931. In that hand-note which is dated 
May 24, itis stated that ‘‘on account being 
made up to this date, Rs. 25,096 is found 
payable by us under the hand note, dated 
Asarah 4, 1335, for-Rs. 19,543, after deduct- 
ing payments, for which this hand-note is 
executed”; interest is again reserved at, 
the rate of:1 per cent. per mensem as I 
have stated. It is upon the footing of that 
hand-note that judgment has been obtained 
in this case. 

' Shortly stated the argument advanced on- 
behalf of the appellant by the Advocate- 
General is that the amount charged by 
way of compound interest is excessive and 
that the transaction was substantially un- 
fair and that relief. therefore, should be 
given under s. 3 of the Usurious Loans 
Act of 1918. A further ergument is addressed 
to us-on the footing cfs. 44 cf the Nego- 
tiable Instruments Act which provides: 
“When the consideration for which a 
person signed a promissory note, bill of 
exchange or cheaue consisted of money, and 
was originally absent in part or has sub- 
sequently failed in part, the sum which 
the holder standing in immediate relation 
with such signer is entitled to receive 
from him is proportionately reduced”. As I 
understand the argument of the Advocate- 
General, it is this that the consideration for 
the renewals in each case, therefore, the 
renewal of 1931 has failed, inasmuch as the 
formerhand-note of which the renewal was 
granted reserved simple interest only and 
not compound interest and that the con- 
sideraticn, therefore, has failed tothe ex- 
tent -of the difference between simple 
interest and ccmpound interest. That 
argument, in my opinion, cannot be 
supported. The position is this that when 
the renewal was granted in 193], a new 
contract . was entered into and, although 
not so expressed, the consideration for the 
renewal was the implied agreement of the 
plaintif not to sue on the former band- 
note. T.e Advocate General contends that 
consideration is statea to be the amount 
due on ihe former hand note with interest 
and it is not open to the plaintif now to 
contend, as he had not so stated either 
in his pleadings or in his evidence, that 
the consideration was forbearance to sue 
on the fcrmer debt. In my judgment, as 
I have already stated, that argument 
cannot be supported. No authoriiy is 
needed for the proposition that considera- 
tion need .not be stated in the hand-note, 
and in . this cage it is perfectly clear 
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from the dealings between the parties 
that the real consideration for the renewal 
in each instance was the forbearance to 
sue. That being so, there was nothing in 
law to prevent the defendants from enter - 
ing into a new agreement evidenced by 
the execution of the new hand-note and 
agreeing to pay compound interestin 104 
of simple interest. The weakness of the 
plaintiff's case so far as this matter is 
concerned, is that the plaintiff alleged an 
agreement from the commencement of the 
transaction, that is to say, the date of 


-borrowing the original Rs. 10,000, to pay 


compound interest and not simple interest. 
That evidence should have been excluded 
as the original hand-note and the subse- 
quent hand-notes are quite clear that the 
agreement between the parties was to pay 
simple interest. But that does not prevent, 
as I have already held, the defendants 
when taking the account and entering 
into a newtransacticn, from ‘agreeing to 
pay compound interest on the amount due. 

The next questionis whether the defen- 
dants are entitled to relief under s. 3 of the 
Usurious Loans Act. One of the leading 
cases in England with regard to this 
matter is the tase of Samuel v. Newbold 
(1). If is unnecessary, however, to refer to the 
speeches of the Law Lords in that case be- 
cause much of language which was used 
in defining the terms of the Money-lenders 
Act of 1900 which was under consideration 
in that case has been reproduced in the 
Act with which we are concerned. Clause 3 
(1) (a) provides “that the interest is exces- 
sive,” The explanation says ‘Excessive’ 
Means excess of that which the Oourt 
deems reasonable having regatd to the risk 
at the date of ths loan. The further 
explanation is that excessive interest may 
of itself be sufficient evidence that the 
transaction was unfair. Taking the latter 
point, there is nothing, in my opinion, which 
will entitle us to hold that interest at 12 
per cent. compound interest per annum in 
this province is substantially unfair. No 
authority is needed for that statement. Oases 
are numerous andthe matter in my judg- . 
ment is perfectly clear. So far as regards 
the question whether the transaction or 
excessive interest was substantially unfair 
having regard to the circumstances of the 
case, the learned Judge inthe Oourt below 
hes pointed outin a brief statement that 
there was no evidence upon which any 
relief in this regard could be granted. 


(1) (1908) A 0461; 75 LICh 705; 951. T 209; 99 T 
R703 | ii ae 
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His decision under issue No. 9 is as follows: 

“No question of application of the Usurious Loans 
Act arises in this suit, in view of the fact that the rate 
of interest is quite moderate.” 

That in my opinioa coneludes the 
matter, As there was no evidence in 
the case relating to the circumstances 
of the parties which would entitle either 
this Court or the Judge in the Oourt 
below to come to the conclusion that having 
regard to those circumstances the transac- 
tion was substantially unfair. 

In my opinion, therefore, the appeal fails 
and must be dismissed with costs. 

As regards the cross-appeal, the matter 
of interest pendente lite and interest 
after the date of the suitis a matter within 
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the discretion of the learned Judge, and 


having regard to the fact that judgment 
has been obtained in this case for a sum 
«of Rs. 32,000 odd for an original loan of 
BRs. 10,000 there is nothing upon which 
«ve could come to the conclusion that the 
learned Judge in exercising his discretion 
Bhas not exercised it ajo LA The cross- 
<appeal also fails and must be dismissed with 
«costs. 

Manohar Lal, J.—Lagree. 

D. Appeal dismissed, 


MADRAS HIGH COURT 
Second Civil Appeal No. 631 of 1933 

March 22, 1937 . 

VENKATARAMANA Rao, J. 

mANOCHUMARTHI APPAMMA AND OTHERS 
— APPRLLANTS 
DETBUS 
MADAMANOHI BHUJANGARAYUDU 


AND OTHERS— RRSPONDHNTS,. 

Civil Procedure Code (Act V of 1908),'s 92— 
Dharmadayam grant—Inam register showing grantee 
+3 dharmakarta—Grant subject to condition of 
ope being preserved and produce applied to charity 
-Evidence that tope was utilized as place of shelter 
‘or villagers, cattle and way-farers—Grant held was 
ublic charttabletrust and a. 83 applied. 

Tope inams are a familiar class of charitable 
grants made by ancient rulers for the benefit of the 
yublic or a section of the public, for example, the 
rillagers of a particular loa s. 

The suit property was a ‘tope’ inam. A reference 
o the inam fair register showed that the grant was 

dharmadayam grant and the grantes was described 
lerein as dharmakartha. The grant was subject'to the 
ondition of the tope being preserved and the produce 

plied to charity. The evidence also showed that 
is tope was being utilized asa place of shelter for 
he villagers, for the cattle and for way-farers: 

Held, that both from the nature of the grant and 
Om the enjoyment in regard thereto, the suit prop- 
«ty must be intended to have been dedicated to the 

se of the public, i.¢., the villagers and way-farers 

ho resort thereto during the course of their travel. 

he s, 92, Civil Procedure Oode, therefore, applied 
m it, Venkatasubbiah v. Murugula Sheik Silar Sahih 
WN), distinguished, 
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S. O, A. against the decree of the District 


Qourt, Guntur, in A. 8. No. 22 of 1932. 


Ch. Raghavarao and Mr. Sriramamurthy, 
for the Appellants. 
Messrs. S. Ramachandran and V. Govine 
darajachari, for the Respondents. 
Judgment.—The main point argued by- 
Mr. Raghava Rao in this second appeal 
is whether the suit property can be the 
subject-matter of a public charitable trust 
so as to attract the provisions of s 92, Civil’ 
Procedure Code. It is a ‘tope’ inam consist- 
ing of 13.78 acres in the village of Paladugu. 
Both the Courts have taken the view that 
a public charitable trust was created in 
respect thereof and framed a scheme in 
regard thereto. Tope inams are a fami-' 
liar class of charitable grants made by 
ancient rulers for the benefit of the 
public or a section of the public, for 
example, the villagers of a particular 
locality. The date of the original grant ' 
is not known and the grant has not been 
produced. All that we have in this case 
is un extract of the fair inam register ' 
and an inam title deed issued at the time 
of the enfranchisement of this inam. A 
referencze to the inam fair register shows 
that the grant was a dharmadayam 
grant and the grantee was a person known . 
as Anidi Venkata Narasu who was des-' 
cribed therein as dharmakartha. In the 
remarks column appears the following - 
statement: subject to the condition of the- 
tope being preserved and the produce ap- 
plied to charity”. The evidence also shows 
that this tope was being utilized as 
a place of shelter for the villagers, for 
the cattle and for way-farers. Therefore 
both from the nature of thé grant and 
from the enjoyment in regard thereto, 
the suit property must be intended to 
have been dedicated to the use of the 
public, i.e., the villagers and way-farers 
who resort thereto during the course of 
their travel. It will, in my opinion, be 
a clearly public charitable trust, and there 
is nothing to preclude the application of 
e, 92, Civil Procedure Code to it. I find 
that the same view was taken with regard 
to a similar grant by Ramesam and Ven- 
katasubba Rao, JJ. in Appeal No. 231 | 
of 192946. Mr. Raghava Rao relied on a 
case in Venkatasubbbiah v. Murugula Sheik © 
Silar Sahib, 32 Ind. Oas. 947°(1) where. 
there was a grant to an individual subject 
to his performing certain duties to the 
public, and it was there held that the 
(1) AI R 1917 Mad. 704; 32 Ind, Oss. 947; 3 L W 
157; 19 M LT 144. vai 
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mere fact that the grantee was enjoined to 
perform certain duties for the benefit of the 
public, would not make it a public charity. 
In this case it has been found that the 
preduce of this tope was being distributed 
among the villagers. This negatives the 
idea’ of any beneficial ownership in any 
individual, but tends to support the view 
that the grant was intended for the benefit 
of the public. Therefore, the view taken 
_ bv the learned District Judge in para 4 

of his judgment seems to me to be correct 
and I see no reason to differ from it. 

Mr. Raghava Rao contended that the pro- 
visions of scheme as framed in Appeal 
Ne. 231 of 1926 in and by which a portion 
of the land was allowed to be cultivated and 
the produce taken by the members of the 
family of original dharmakartha subject 
to their utilizing the produce for the pre- 
servation of the tope, may be adopted in 
this case. I am not inclined to introduce 


' -any such provision in the scheme framed 


“in the case No doubt the nature of the 
original grant in this case is not known, 
but such enjoyment as is known seems to 
point to the entire village having the 
beneficial use of the property and not a 
single individual. The ssheme as framed 
seems to be reasonable except that it re- 
quires a modification, viz., that in case the 
adoption of defendant No. 6 is established 
in the separate proceedings, which I under- 
stand, are pending, he will be entitled to 
be a trustee along with the plaintiff and 
the defendants. Subject to this modifica- 
tion, this second appeal fails and is dis- 
missed with costs. (Leave refused). 
Ns, Appeal dismissed. 





PATNA HIGH COURT 
Oivil Appeal No. 199 of 1937 
November 23, 1937 


Wort, J. 
SHEIKH GUHI SUDAGAR— 
CrepitoR—APPRLLANT 


VETSUSB 
BHUTNATH BANERJ EE— 
J upaMENT-Depror—RgsPpoNDENT 

Registration Act (XVI of 1908), 8.17 (2) (vil— 
Oompromise decree granting occupancy right unre- 
gistered— Admissibility. 

A compromise decree granting occupancy righis is 
inadmissible if unregistered. Under s. 17 (2) (rò, 
asi ngana beka Act, only those decrees are excluded 
which partake the character of the documents men- 
tioned under cls. (b) and (c) of sub-s, (1). Sachindra 
Mohan Ghosh v. Ramjash Agarwalla (1), relied on. 

©. A. from the appellate order of the 
a Judge, Manbhum, dated June 17, 
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Mr. R. S Chatterji, for the Appellant. 

Mesers. K.N. Moitra and N. N. Roy, 
for the Respondent. 

Judgment.—The appeal is against the 
decision of the District Judge allowing 
an appeal from the order of the Munsif 
disallowing an objection under s. 4&7 
Oivil Procedure Code. The question is 
whether the interest which was put up 
for sale by the decree-holder was sale- 
able Two matters were relied upon in 
evidence in proof of the fact that the 
a was an occupancy holding, they 
being the Record of Rights and a compromise 
in anaction. The judgment-debtor objector 
is a transferee from the original occupancy 
raiyat without the consent of the landlord. 
There is no dispute that the original tenant 
was an occupancy raiyat, but the transfer 
being without the consent of the landlord, the 
bandlord brought an action which was com- 
promised. It was on the terms of that com- 
promise that the learned Judge in the Oourt 
below relied for coming to the ecnclusion thai 
it was an occupancy holding, and therefore, 
was not saleable. As regards the Record 
of Rights which if it had been relied 
upon by the Judge in the Oourt below, 
of course, wuld have been conclusive 
so far as this Court is concerned, that 
is to say, so far as regards the inferences 
which the Judge drew from that record. 
But it is irrelevant by reason of the fact 
that it referred to the interest held by 
the original tenant and did not refer to 
the interest held by the judgment-debtor 
in this case, it is, therefore, immaterial. 

The other matter, as I have stated, 
was the compromise and upon the con- 
struction of that the Judge in the Court 
below bas relied. The contention here is 
that the compromise was not admissible 
in eVidence It is contended that s. 17, 
Registration Act, makes this document in- 
admissible in evidence. By s. 17 certain 
documents are required to be registered 
and later sections make tbe documents 
requiring to be registered, but which sre 
unregistered, inadmissible in evidence, Suk- 
section (2) of s. 17 provides: “Nothing in cls. 
(b) and (c) of eub s. (1) applies to..."; then 
there is a list of documents in the follow- 
ing sub-clauses. Olause (vi) provides: 

“any decree or order ofa Oourt except a decrees 
or order expressed to be made on a compromise 
and comprising immovable property other than 
re cag is the eubject-matter of the suit or proceed- 

: s 
‘N ow, that sub-section providing “Nothing 
in cls. (b) and (e) of subs. (1) applies 
to...”, has been construed in a decision 
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of this Court reported in Sachindra Mohan 
Ghosh v. Ramjash Agarwalla (1). My 
brother, Faz} Ali, J.in his judgment in that 
case has excluded only those documents 
which came under els. (b) and (c) $. e. 
“Other nen testamentary instruments...and 
non-testamentary instruments which acknow- 
ledge the receipt or payment of any con- 
sideration, etc", That construction makes 
this compromise granting as it did an in- 
terest in the land inadmissible in evidence. 
The cther facts which have been established 
in the cage do not assist the -objectcr. 
It cannot be that apart from the Record 
of Rights or apart from tbis compromise 
which I have held to be inadmissible in 
evidence, any occupancy interest was Leld 
by the objector. In my judgment, there- 
fore, for those reasons, the order of the 
learned District Judge was erroneous ; it 
will be set aside and the order of ¿he 
trial Court iestored. The appellant is 
entitled to his costs. 

z Order set aside. 


Da 
(1) 11 Pat, 98; 136 Ind Cu, 54; AI R1933 Pat 
97; 19 P L T 87); Ind. Rut. (1932) Pat. 54. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 132 of 1934 
February 5, 1937 
Strong, O. J. AND Boss, J. 
BHAGWANTRAO AND ANOTAHR—- 
DREFENDANTS— APPELLANTS 
versus 
PUNJARAM AND OTABRS—PLAINTIFFS AND 
DsPENDANTS—RgSsPONDENTS 
Hindu Law—Partition—Widow—Partttion among 
sons—Property given to widow ia in same category as 
one inherited from husband — Succession—Sudras— 


Mistress Kasturabai. 


| | 
Sitaram eRe Kondba 
(died “i ) saa 1926) (died 1927) 
Narayan, Pundlik 


_ Plaintiff No 2. Plaintiff No. 5 | 


Vishwanath, 
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Illegitimate son is father's heir — Partition between 
legitimate and illegitimate sons — Share allotted to 
widow— Widow dying— Illegitimate sons, if con Cm 
share in her property. 

Hindu Law puts partition on the same footing as 
inheritance as far as the rights of ‘the widow: are 
concerned. A share of property therefore given to 
the widowon a partition between sons shouldbe 
treated as property in the same category as one in- 
herited fromthe hasband. Debi Mangle Prasadv. 
Mahadeo Prasad Singh (3), relied on. i 

Amongst Sudras the illegitimate son is the father's 
heir and except in so faras his rights have been 
curtailed by expreas texts he mast he treated as such. 
After the death of the father, such son becomes a 


member of the co-parcenary though with a sels a 
rights. [p. 206, cu] 2.] 


here, therefore,on a partition between the legiti- 
mate and illegitimate sons of a Sudra the widow 
acquires a share of property and dies subsequently, 


Oourt of the 2od Additional District Judge, 
Wardha, dated December 22, 1933, in O1vil 
Appeal No. 27 of 1933, confirming the 
decree of the Oourt of the let Sub-Judge, 
Second Class, Wardha, dated February -13, 
1933, in Civil Suit No. 113 of 1931. 

Messrs. R. G Rao and G. N. Kawley, 
for the Appellants. . 

Mr kK. P. Vaidya, for Respondents 
Nos. | to 5. 

Judgment.—The suit out of which this 
appeal arises is for partition and sepa- 
rale possession of the plaint property to 
the extent of the plaintiffs’ share, which 
they originally claimed was 2-31d but which 
they now admit is only 2-5th. They claim 
as reversioners to Sadasheo, the common 
ancestor of the plaintiffs and.the first three 
defendants The following genealogiéal 


trea will explain the relationship between 
them :— 


SADASHEO (died 1884) 


Widow Laxmibai (died 13-9-26} = 


Pani , 


jaram 
Plaintif No. 1. 


Ramrao (adopted) ~- 
(died 15,-9-1921) 





| 
| Ganpati, Gopalrao Narayanrao,  Kesheora 
Plaintiff No. 3, Plaintiff No 4. | Defvadant Defendant 
Vithal No. 3, No. 3. 
Defendant 
o. 1 


Sadasheo had four illegitimate sons who 
represent the plaintiffs’ branch of the 
family. The first plaintiff Funjaram was 
one of them, and the other plaintiffa are 
the sons of the other three. 


Sadasheo - 


also adopted a son Ramrao who re- 
presents the defendants’ branch. He 
was the father of the 2nd and 3rd 
defendants 


father) of the Ist. The illegitimate sons 


and grandfather (father's. - 
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are the issue of a mistress and as the 
parties are Sudras, they were admittedly 
entitled to a share on the death of the 
father, and their rights to this were upheld 
in a previous litigation. 


{nthe year 1902 the illegitimate sons 
sued Ramrao and Sadasheo’s widow 
Laxmibai, Sadasheo being then dead, 


for partition. Their right to partition was 
disputed but the parties ugreed among 
themselves that if their right was upheld, 
then the shares should be as follows: 
the 4 illegitimate sons shouldbe given 
8 annas, the adopted son Ramrao 4 annas 
and the widow Laxmibai 4 annas Of 
course, this distribution was not in 
accordance with the rule laid down by 
their Lordships of the Privy Oouncil in 
Kamulammal v. Viswanathaswamt Naicker 
(1), the illegitimate son obtained much 
more than they were legally entitled to. 
The division was evidently made in 
accordance With the law as it was then 
understood, but that does not matter 
any longer. The parties agreed to it and 
their agreement reached finality in the 
shapeof a decree long ago. : 

In 1903 Laxmibai sued her adopted son 
Ramrao and his illegitimate brothers for 
demarcation and separate possession of the 
share given her under the above decree, 
Asa result, she was given a 4 annas 
malguzart share in Mouza Pipalgaon and 
al anna malguzan share in Mouza Sirpur 
with some home farm land. 

She wis still dissatisfied and on Sep- 
tember 8, 1809, she exchanged the 4 annas 
of Mauza Pipalgaon and her home farm 
lands appertaining to it for another 1 
anna share in Mauza Birpur and some 
more home farm lands ia that village. 
This was under a private arrangement 
between Ramrao and herself. 

Some years later on March 19, 1920, 
there was a partition between Ramrao 
and his sons in which Gapalrao, the father 
of the lst defendant, obtained a 2 annas 
share in Pipalgaon. This is admittedly 
part of the 4 annas which had originally 
been assigned to Laxmibai. After this 
followed a series cf transfers by Gopal- 
rao of portions of this 2 annas share to the 
9th and l0th defendants. They have been 
given indetailin the lower (Qourt and 
need not be repeated here. 

Laxmibai died on September 13, 192f, 
and the plaintiffs cleim a 2-5th share in 

1) 46 M 167; 71 Ind. Oas. 643; AI R 1993 P08: 50 


4 
IA 39; 17 L W 296; 44 M LJ 465; 33ML T 48; 37 
O L J 363; 35 Bom, L R 577; 27 0 W N 1081 @ O) 
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the property which was assigned te har 
at the partition. As regards the exchange 
with Ramrao, they contend that she obtein- 
ed only a life interest and so was aot 
entitled to enter into any arrangement 
with respect to the property assigned 
to her, which would enure beyond her 
life. Consequently the assignment to 
Gopalrao and his alienations to the 9th 
and l0th defendants do not bind 
them. < 
It is evident from Ex. P. 1, the judgment 

of the Judicial Commissioner's Oourt in 
the previous suit of 1902, thatthe 4 annas 
share then assigned to Laxmibai was 


the usual share to which a mother is 
entitled under the Mitakshara on a 
partition between the sons. Of course 


the extent of the shareshe obtained was 
less than she was legally entitled to bat 
as eyerybody was then agreed on that 
Point this cannot be regarded as altering 
the nature of her interest in it. What is 
important is that she obtained* what 
she actually got in this gapacity. 

The plaintifs argue that what tae 
mother gets in these circumstances is 
given in lieu of herrightto maintenance 
and consequently is carved out of an estate 
which has already vested in the sons: 
therefore, the property must revert to 
the estate from which it was taken, i. e., 
the estate of the sons, legitimate and 
illegitimate. Some support is to be found 
for this position in the 8th edition of 
Mulla’s Hindu Law, para. 128 (2), p.163. 
The learned author observes that the - 
estate insuch a oase passes not to her 
stridhana heirs bat “to the sons or 
grandsons out of whose portion it was 
taken out.” This was also the view of 
Kinkheds, A. J. C. in Bhaurao v. Gangi (2) 
and is the view taken in Trevelyan’s 
Hindu Law, 3rd edition, p. 365, and an- 
parently alsoin Gour's Hindu Oode, . 3 
edition, p. 1427. 

We do aot read the Privy Oouncil 
decision upon Which these views are 
based in that way. Debi Mangle Prasad 
v Mahadeo Prasad Singh (3) their Lord- 
ships observe that there are two possible 
alternatives : 

“If the share given to a widow on partition is 
given toher asa substitute for that to which she 
would be entitled upon inheritance, then, according 
to the foregoing authorities,it would seem resson- 

(2) 23 N L R 184 at p191; 95 Ind. Oas. 734; AIR 
1926 Nag. 453. 

(3) 34 A 234; 14 Ind. Oas. 1000; 39 I A 121; 9 #L 
J 263;11M LT 217; 16 O WN 409; (1919) MWWN 
$34; 14 Bom. L R 220. 15 Q L J 34; 33MLJ 469 
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able that it should follow the’ same rule of descent 
and revert on}, her death to her husband's heirs. 
If, on the other, hand, itis given to her by way 
of provision for her maintenance, it seems equally 
reasonable that when the necessity for her mainten- 
ance, has ceased, the property shall revert to the estate 
from which it was taken.” 

Itis true theresult-would have been 
the same inthe case before their Lord- 
ships whichever point of view was 
adopted but their Lordships had to decide 
zhe principle upon which they were to 
proceed and Bo continued : 

“Their Lordships do not feel justified in putting 
property acquired by a widow, on a partition of 
the joint estate, upon a footing different from that 
on which property coming to her by way of 
inheritance has,been'placed . The principal upon 
the cases relating to. inheritance have been decided 
appears to bes guide in dealing also with 
cases of partition.” Ng 

In an earlier portion of their judgment 
(at p. 2414) they point out that the property 
which the widow inherits from her husband 
passes on her death “to the next heirs of 
her decegsed husband.” 


Golapchsundra Sarkar Sastriin the 7th 
edition of his learned work on Hindu 
Law at pp. 532 and 739 argues that such 
a share cannot be in lieu of maintenance 
for when the estate is very large, the 
mother would get property far in excess 
of what would be necessary for that pur- 
pose, and when very small, far too little. 
It is true the learned author had originally 
based his opinion upon the old Allahabad 
view which was reversed by their Lord- 
ships of the Privy Oouncil but it has not 
been altered in the latest edition of his 
work and so far as these observations 
are concerned, they seem to be sound. 
In any case their Lordships relied on the 
fact that Sir William Macnaghten in his 
Principles and Precedents of Hindu Law 
puts partition on the same footing ag 
inheritance, as far as the rights of a 
widow sre conceined. It is immaterial 
whether this is unsupported by 
Mitakshara or not (see West and Buhler's 
Hindu i.aw, 3cd edition, Vol H, p. 323). 
Their Lordships have decided itis the 
law and in ourcpinion have placed such 
property in the same category as property 
inherited from the husband. It follows 
descent must be traced from Sadasheo. 

he next point is more difficult. The 
defendants argue that illegitimate: sons 
obtain their rights because of a special 
text and that but for it they would have 
no right at all. Consequently, once they 
have been given a share on Partition they 


"Page of MATHI 
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have obtained all they are entitled to 
under the sprcial text and soare notentitl- . 
ed to inherit again under the ordinary 
Hindu Law. This view was applied by 
the Madras High Oourt in Karuppal 
Ammalv Rama Svami (4) where the learn- 
ed Judges held the doctrine of reverter did 
not apply in the case of an illegitimate son, . 

As against this is the view that they are 
sons and have always been looked upon 
as sons, and but for the stricter notions . 
of marriage which gradually crept into 
the Hindu Law would: have ‘shared in the 
patrimony like any other son. The text 
Tslating to the illegitimate son is, there- 
fore, a text of curtailment, cutting down 
what was once his undoubted right and 
consequently must he strictly construed 
and cannot be applied beyond its own 
express provisions. Some justification for 
this view isto be found in Jagarnath Gir 
v. Sher Bahadur Singh (5). \ 


There can be nu doubt that the Hindu 
Law on the point is in a confused state 
and that whichever view is taken, 
anomalies will arise. We, therefore, deem 
it advisable to review briefly such portions 
of the law as are now beyond dispute 
before examining the merits of these ‘two ` 
conflicting positions. Their Lordships 
have settled at least these two points in 
Jogendro Bhupati Hurrochundra Mahapatra ` 
v. Nityanand Man Singh (6). First that 
the illegitimate son does not acquire by 
birth aright to share in the estate in the 
same way as a legitimate son; and second, 
that after the father's death a co-parcenary 
is created between the legitimate ~ and 
the illegitimate sons entitling them: to 
retain the whole estate between them if 
they do not want to partiticn, and entitl- 
ing them to succeed to each other by 
survivorship. The illegitimate son thus 
excludes the widow of the legitimate ‘son 
and takes the whole estate to himself on 
the death of the legitimate son when there 
has been no partition. Their Lordships 
quoted with approval a sentence from the 
judgment of Haridas, J.in Sadu v. Baiza 
(7) where he says: I would, therefore, hold 
that the “plaintif and Mahada, being 
male members of an undivided Hindu 
family, governed by the Mitakshara Law, 


4) 55 M 856; 137 Ind. Oas. 645; A I R 1933 Mad. 
440; 62ML J 668; 35 L W 638; (1932) M W N3589; 
Ind Rul. (1983) Mad. 431. 

(5) 57 A 85; 153 Ind. Oas. 1078; A I R1935 All. 339; 
(1985) A L J 150;7 R A 679; 1935 A L R 133, 

(6) 18 O 151; 17 I A 128, 5 Sar. 598 (P Q), 

4 4B 37 at p47 (F B). 
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etc.” So it is now clear that wha!ever 
may be the position of the illegitimate 
son before the father’s death, after it he 
becomes a member of the co-parcenary; a 
member with curtailed rights it is true but 
nevertheless a member. 

Haridas, J. was even more emphatic in 
another part of the same judgment and 
their Lordships while accepting his conclu- 
sions and actually quoting some of his words 
did not disapprove of this passage :— 

“T am not prepared to allow that the former 
(4. e. the illegitimate son) is not a Go-parcener, and 
not, therefore, eotitled to succeed by right of 
survivorship. His legal status as a son is ungues- 


tionably recognised and acoordingly he inherits 
from his fa even before the latter's widow; 
and if there are aurasputros of his father he 


sucsesds to the father’s estate jointly with them. 
He is clearly, therefore, their co-parcener.he is 
their brother, not only in the popular, but also in 
the legal acceptation of the term.” 

The learned Judge meets the argument 
that the illegitimate son is not included 
in the enumeration of heirs given in the 
Mitakshara Chap. I, s. 2, placitum 2, by 
pointing out that that placitum only lays 
down the order of succession on the failure 
of sons and consequently can have no 
application where there are sons legitimate 
and oth ‘rwise. 

We turn next to more debatable ground. 
A Full Bench of the Madras High Court has 
held in Subramania Ayyarv. Rathnavelu 
Chetty (8), that the putative father of an 
illegitimate son succeeds to the illegiti- 
mate son. The Judges were unanimous 
and tLe ground of their decisions was 
that the illegitimate son is an undoubted 
heir tothe father and consequently by the 
rule of mutuality the father must succeed 
tothe son. Wallis, O. J. pointed out that 
the illegitimate son was recognised as one 
of the father's nearest heirs at the date of 
Yagnavalkya though his right was only to 


a half: 

“From the time of Yagnavalkya onwards the 
illegitimate son has been an heir to his father and 
an heir of a very high rank excluding all the 
subsequent classes of sons which at that time 
included even the dattaka or some given in adop- 


tion. 
“Oldfield, J. considered that the decision 
of the Judicial Committee in the case quotes 


above established that 

'a co-parcenary exists between the legitimate and 
illegitimate sone in virtue of a relationship and not 
as specially created by the recognition of the 
latter inthe texts for special purposes which they 
specify, and subject to special limitations, which 
those purposes imply Such relationship can be 
traced only through the affiliation of both sons 


(8) 41 M' 44: 42 Ind. Oas. 556; A I R 1918 Mad. 
1346:83 M L J 224,22 M L T 24,6 L W 149;(1917) 
M W N6888 (FB). . ; 
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to their common father; and the result, which 
must be accepted, is the recognition of the 
illegitimate son as a son in the most compre- 
subject only to certain disabi- 


Kumaraswami, Sastrivar J. said: 

“the fact that a special text was necessary 
to give him a favourable position cannot, in my 
opinion, be treated as showing an intention to exclude 
him from the category of sons whom the Smriti 
writers mention as capable of inheriting to their 


father,” 

Another very learned Hindu Judge 
Bhashyam Ayyangar, J. was of the same 
opinion in Ramalinga Muppan v. Paradai 
Goundan (9). l 

“The Sudra's illegitimate son is, therefore, in a 
position more analogous to that of a legitimate son 
than to that of other relations whose right of inherit- 
ance is liable to obstruction.” 

These views appear to follow logically 
from the ground on which the Judicial 
Comittee based their decision and un- 
qwestionably from the decision of Haridas, 
J. in the Bombay case. As opposed to 
this, however, there is a large „body of 
authority which holds that the illegitimate 
80n does not succeed to collaterals. It is not 
an undisputed view. Many eminent Hindu 
Law scholars are against it. See 
Sarvadhikari’s Principles of Hinda Law, 
2nd edition, p? 826 and Kumaraswami 
Sastri, J. in Ayiswaryanandaji Saheb v. 
Sivaji Raja Saheb (10). But they are all 
agreed that however much this rule may 
be opposed to principle, it is perhaps too 
late to question thé long series of decisions on 
the point. However, it is possible to dis- 
Linguish them. 

The rule is based onatext of Manu as 
interpreted by Oommentators and is re» 
produced in Chap. 1. see. XI, pl. 30 and 
31 of the Mitakshara. But these very 
placita show clearly that the illegitimate 
son is a kinsman and a blood relation. 
What they say is that Manu provided 
two sata of six sons. The tirst six he 
declared to be heirs and kinsmen and the 
nextsix, which include “the son of an 
unmarried woman,” as not heirs bts 
kismen, Then the commentator proceeds:— 

“That must be expounded as signifying that 
the first six may take the heritage of their fathers 
collateral kinsmen (sapindas and samanodakas) if 
there be no nearer heir; but not sothe last six, 
However, consanguinity and the performance of the 
duty ofoffering libations of water and so forth on 


account of relationship near or remote belong to 
both alike.” 


It ie true the learned Judges in Shome 
Shankar Rajendra Varere v. Rajesar 
4 


(9) 25 M 519; 11 M L J 399. 
(10) 49 M116 at p 154; 92 Ind, Oas. 928; A I R192% 
Mad, 84; 49M LJ 568, 


1838 
Swami Jangam (11) say that sapinda 
relationship pre-supposes a lewful marriage, 
but we agree with Sidasiva Ayyar,J. in 
Subramania Ayyar v. Rathnavelu Chetty 
(š) that there is nothing to support this 
view and the quotation just cited appears to 
us to indicate the contrary. 

Their Lordships of the Privy Oouncil 
decided in Budéha Singh v Laltu Singh 
(12), that although under the Mitak- 
shara :— - 

“The right of inheritance arises from sapinda- 
relationship, or commanity of blood, in judging 
of the nearness of blood-relationship or propinquity 
among the gotraja, the test tobe applied to dis- 


cover the preferential heir is the capacity to offer 
oblation.” 


It follows that one must be a blood 
relation before the oblation can be offered 
and vice versa. Therefore since the Mitak- 
shara recognises the illegitimate son’s right 
to offer libations of water and so forth on 
the ground of consanguinity and 1elation- 
ship, it? is clear his sapinda relationship to 
his father and brothers is accepted. Of 
course it is anomalcus in such a view to 
cut him off from succession to collaterals, 
bat as Sadashiv Ayyar, J. says inthe case 
just cited : 

“This ig one of the 
Law which do 
only upon texts.’ 

It is to be observed that Bipin Krishna 
Bose, A. J. O., in construing -a similar test 
which deals with the sister in the chapter 
on Inheritance, decided that she succeeded 
as an heir and participated in the inherit- 
“ance. Ohapter l, s. 7, placitum..6, 8583.3, 


anomalies of the Hindu 
mok rest upon any -principle but 


with. respect to the sister, that shé“partici- 


patas” in thé inheritance. The corresponding 
section dealing with the illegitimate son is 
s. XII, placitum 1. Lt says that “the father 
being dead the brothers should make him 
partaker of the moiety of a share.” The 
language, therefore, is the same and was 


presumably used in the same sense; 
at any Tate it ought to be construed 
as such. 


The Allahabad High Court have extended 
this principle to the extent of allowing a 
mother to succeed to her illegitimate son 
even among the regenerate classes: 
Jagannath Gir v. Sher Bahadur Singh (5) 
put very briefly their line of reasoning 
is this: under the old Mitakshara Law the 
son who is now looked apon as illegitimate 
would not have been regarded as illegiti- 


(f1) 31 A 99 at pp. 103, 104; A W N 1898, 170. 

(12) 37 A 604 at p 623; 30 Ind. Cas. 529; A 1 R 1915 
P O70; 481 A 208; 29M LJ3434;2L W 897; 13 AL 
J 1007;18M L T 409; 17 Bom. LR 1088; 20 0 W N i; 
22 0 L J 481; (1916)M W N 172 P 0). 
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mate at all and so would undoubtedly have 
succeeded. His position has been curtailed 
from time to time by Various texts; he 
is not now entitled to claim a shar3 and the 
relationship between him and the regene- 
rate father is no longer recognized, but 
the same cannot be said of the mother. 
Therefore in the absence of a text taking 
it away, his rigat to inherit to her is still 
intact. Then the learned Judges applied 
the rule of mutuality and eventually 
decided: that the mother could succeed 

to her illegitimate scn. 

This is alsothe viewin these Provinces. In 
Kasturi v. Lote (13), Macnair, A. J. Ou held 
that an illegitimate daughter not born of an 
adulterous intercourse inherits the property of 
her mother if there are no preferential heirs, 
whether the mother is twice born or a Sudra. 
The same view is teken in Arunagirt 
Mudals v. Ranganayaki - Ammal (14) and in 
Dundappa v. Bhimawa (15). 

But there are two cases which require 
consideration. They are Jagannath Raghu- 
nath v. Narayan .16) and Meenakshi v. 
Muniandi Panikkan (17). They hold in'a 
competition between a legitimate and an 
illegitimate child with respect to the mother 
stridhana the former exclude the latter, 
The reason giveu for this in the Bombay 
case is that the Jaw of inheritance. pre- 
supposes a lawful marriage. -We have 
already pointed out that- there is, in our 
view, nothing to support this. But apart 
from that the opinion recorded there ig 
obiter, for the learned Judges came to the 
conclusion that in the case before them 
marriage had tobe presumed and rested 
their decision on that+:fact. The conse- 
quence was thst this dificult problem was 
not carefully considered,and was disposed 
of in a short paragraph. e A A 

The same cannot be said of the Madras 
case. But there also the learned Judges 
have taken a view which we have already 
discussed and find ourselves unable to 
accept. The competition there was between 
a legitimate son and two illegitimate 
daughters, and the decision is founded on 
the assumption that illegitimate children 
have no status at all and norights except 
these conferred by special texts. There 
is no text dealing with the illegitimate 

(13) 16 NL R #21; 56 Ind. Cas. 958; AI R 1930 
Nag 196. ~ © a 

(i4) 21 M40, Z 
(15) 45 B 557; 59 Ind. Oas. 561; A I R 1921 Eom, 137; 
99 Bom. LR 1306. cee 

(16) 34 B 553; 7 Ind. Oas 459,13 Bom. L R 545. 


(17) 38 M 1144; 25Ind. Cas 957; A 1 R 1915 Mad, 
63; 27 M LJ 353; 1L W 704; (1914) M W N 672, 
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daughter, so they held she is excluded 
from the inheritance. That is an under- 


, 8tandable position though, as we have said, 


we prefer another view, but in our opinion 
the weakness of the decision lies in two 
points, 

The learned Judges did not dissent from 
the cases which decide that the illegitimate 
child succeeds in the absence of nearer 
heire. They merely endeavoured to distingu- 


‘ish them, and the reason they give is that 


thé illegitimate child succeeds in such 
a Cage : 

“On the ground that in the absence of prefer- 
ential heirs, if the Crown does not intervene, they 
succeed as blood. relations.” 


But that is precisely the view which is 


.hegatived in the body of the ruling. The 
, legitimate daughters were excluded be-: 


cause they were not regarded as ‘daughters’ 


: within the meaning of the texts. 


The other point is this. The learned 


Judges distinguish the Oalcutta rulings 
: which favour the illegitimate child on the 


ound that Oalcutta Judges are influenced 
y the theory which prevails-in Bengal 
thatthe offering of oblations has to be 
taken intu account in dete:mining heirship, 


- and that that does not affect the Mitakshara 


where the rules of inheritance are based 
on community of blood. But this is exactly 
what their Lordships of the Privy Council 
have overruled in Buddha Singh v. Laltu 
Singh (12), to which we have already re- 
_ferred. Therefore, though with the utmost 
respect, we disagree with the ratto decidendi 
of this. decision,. especially as Seshagiri 
Ayyar, J., who delivered the main judg- 
ment went to the length of saying that the 
thought. that even the text which allows 
the illegitimate son of a Sudra half 
,& share should now be regarded as 
obsolete. 


Turning next to the ruling which at 
‘first sight appears to be on the other side 
Karuppal Ammal v. Rama Swamt ($), it 
deals witha special situation. The father 
on his death left a widow and an illegitimate 
son who, of course, succeeded to the estate 
half and half. When the widow died there 
was a daughter's son and the question 
“was whether he got the entire moiety which 
had vested in the widow or only half of it. 
‘Now the text says : 
.- “However should there be no sons ofa wedded 
wife, the son of the female slave takes the whole 
estate provided there be no daughters of «a wife nor 
sons of daughters But if there be such, the son 
of the female slave participates for half a 
share only,” 


It is, ‘therefore, understandable ‘that this 
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text should be construed as meaning that 
tne illegitimate son can only get half s9 
long as there is a daughter or a daughter's 
son, and that consequently there can be 
no reverter so long as daughter's sons 
exist. But this would be because of the 
text and not because he is not an heir to 
his putative father or because he is not 
a member of the family. The learned 
Judges do not refer at all to the mass of 
authority which we have just ana- 
lysed. We are consequently, unable to 
accept the decision as authority for anything 
but the point it actually decides. 

The result is that we are left with the 
position that the illegitimate son is the 
father's heir, and exceptin sa far as his 
rights have been curtailed by express 
texts, he must be treated as such. We 
do not deny that his leads to anomalous 
résults. It is anomalous to find for instance 
that if Ramrao had been a daughter, his 
sons would have got more than they do 
now. But the Hindu [Law is full of anomalies 
and any other result would lead to equally 
anomalous situations. All we can do is 
to administer thelaw as we find it and 
interpret it as logically as we can in the 
circumstances. 

In the beginning the plaintiffs claimed’ 
2-3rd of the 4 annas which went to Laxmibai 
at the partition, but the first Court decreed 
only 2-5th and there was no appeal against 
that. 2-5th is all that they could have 
obtained under the law, but the difficulty 
arises about the extent of the property 
which, comprised Laxmibai’s 4 annas share. 
As we have said the plaint claims a share 
in all the property which was originally 
allotted to Laxmibai as a result of her 
suit in 1808. But, as we have also pointed 
out, she exchanged some of it for other 
portions of the family property in Ramrao’s 
possession in 1909. There is no suggestion 
that the exchange was an unfair one, and 
it was obviously more convenient for her 
to manage acompact estate in one Village 
instead of properties scattered over two. 
This arrangement did not affect the 
plaintiffs or any property allotted to their 
share. So we are of opinion that her 
share must be regarded as having consisted 
of the properties which were in ber posses- 
sion after the exchange in 1909 and not 
those allotted to her in 1908. Any other 
conclusion would be unfair to the 9th and 
10th defendants who are subsequent tfans- 
ferees from Gopalrao, It would also be 
unfair to the first defendant, for the trans- 
ferees from his father will naturally claim 
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Componsatio; if their property is taken 
from them. Onthe other hand, it would 
not affect the plaintifs in any way. The 
partition must, in our opinion, be looked 
upon aS a whole as if it had extended over 
the years1908 and 1909 and the situation 
regarded as if the subsequent arrange- 
ment udder which Ramrao and Laxmibai 
exchanged portions of the properties 
originally allotted to them was part and 


parcel of the partition proceedings. Conse- - 


quently the plaintiffs’ suit fai's with respect 
to the properties which were assigned to 
Ramrao by j-aumibai under the exchange 
of 1909, and we leave them to such 
remedies as they may have,if any, with 
respect to the property which Ramrao 
handed over to Laxmibai. That property 
has not heen included in this suit and 
so we are unable to deal withit here. , 

The appeal thus succeeds with respect 
to the property which Ramrao obtained 
by exdhange from Laxmibai on Septem- 
ber 8, 1909, and fails as regards the rest. 
The decrees of the lower Courts will con- 
sequently be modifed by excluding this 
property from the decree and dismissing the 
plaintifs’ claim with respect to it. 

As regards costs, the plaintiffs claimed 
2-3rd when they were only entitled to 2-5th, 
that is, they claim 4-15th more than they 
were entitled to Therefore in the first 
Court they will be allowed 11 15th of the 
costs proportional to the property with 
respect to: which they now succeed. The 
defendants. - will be allowed 4-15th of the 
costs on that. portion. As regards the rest 


of the property with respect to which the | 


Plaintiffs’ case has been dismissed, the 
plaintiffs will pay the defendants such 
costs as afte apportionable to that part of 
the claim. i 

With respect to the costs here and in 
the lower Appellate Court, the 9th and 10th 
defendants appealed as regards the 2-3rd the 
plaintiffs had originally claimed although 
Only 2-5th had actually been decreed. There- 
fore they appealed-unnecessarily as regards 
4/\5th, They will, therefore, receive 11-15th 
of the costs apportionable to the property 
in respect of which the- plaintiffs’ claim 
has been dismissed, and pay the plaintiffs 
4-15th of that amount. As regards the rest 
of the property with respect to which 
the appeal has failed, they will pay the 
plaintiffs such costs as are apportionable 
to that part of the claim. 

B. Appeal partly allowed. - 
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Oivıl Appeal No. 523 of 1934 
September 7, 1937 | 
Wort AND Manowar LALL, Jd. 
NARAYAN RAM SAHU—Puarntipre— 
APPELLANT rae 


versus 
KARTIO SINGH AND OTARRS—DHRANDANTS 
— RESPONDENTS , 

Chota Nagpur Tenancy Act (VFI of 1908), s. 4— 
Oo-sharer thicadar inducting defendant on land 
without consent of others—Whether non-occupancy 
raiyat—Defendant continuing on land even after 
expiry of thica lease—Landlord settling land in 
plaintiff— Suit by plaintiff for ejectment and posses- 
ston—Whether should prove possession within 19 
years of sutt. 

Under Ohota Nagpur Tenancy Act non-ocoupan 
rights can arise only in the case of a holding whic 
means “ parcel or parcels of land“ which is the 
subject-matter of a separate tenancy and not an 
undivided share. Where a person is inducted on the 
land by one of the oo-sharer thicadars, without the 
consent of others, he is not a non-occupancy raiyat. 
Binad Lal Pakrasht v. Kalu Pramanik (3) and 
Azim Sardar v. Ram Lal Shaka (4), distinguiehed. 
[p. 209, col 2.] 

And where the defendant has been go inducted 
during the currency of a thica leaseand the de- 
fendant continues on the land even after the expiry 
of the thica lease, the position of the defendant at 
the time he occupied the land was that of a tenant 


‘and it is-not necessary for the plaintiff with whom 


the land has been settled by the landlord after the 
expiration of the lease, ina suit for ejectment , of 
the defendant and for possession, to prove that he 
was in possession of the land within.12 years of the 


suit. 

The fact that the plaintiff does not establish hisown 
possession is irrevelant and whether the défendant was 
prescribing against the landlord before his induc- 
tion is quite immaterial. Once he occupies the posi- 
tion of the tenant, there is an end of the matter. 
|p. 210, coL 1.] l Eae 

O. A. from, the appellate decree of: the 
Deputy Commissioner, Sub-Judge, Hazari- 
bagh, dated July 21, 1934. Y 

Messrs. S. M. Mullick and K. K. Banarji, 
for the Appellant. i 


Messrs, B.C. De and T. K. Prasad, for 
the Respondents. : 


Wort, J.—The learned Deputy Oommis- 
sioner in this case has dismissed the 
plaintiff's claim on two grounds: first, that 
it was a claim in ejectment and that the 
plaintif had not proved himself to be in 
possession Within 12 years; and secondly, 
that the defendants were non-occupancy 
ratyats and therefore could not have been 
ejected excepting under the provisions of 
s.41, Chota Nagpur Tenancy Act, which 
conditions admittedly do not obtain in this 
case. The only substantial question before 
us is what is the status of the defendants ? 
They were. inducted upon-the land by 
one of the co-harers during the currency 
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of the thica lease which expired in the 
year 1336. Very soon after that settlement, 
the co-sharer who was not a party to the 
settlement -brought an action against the 
defendant-respondents and obtained a 
decree for joint possession. In the events 
which happened, that decres was not 
executed, one would imagine the reason 
being that by the time the execution could 
have been taken out the thica lease under 
which the plaintiff in that action had title, 
had expired. But we are not in possession 
of facts regarding that, and indeed, the 
matter isirrelevant excepting for the pur- 
pose of dealing with an argument which 
was advanced by Mr, De. 

One of the contentions of Mr. De was that 
although the grant to his clients (the 
defendants) had been made by one of the 
Go-sharers only, it must be inferred from 
the fact that execution was not taken out 
in the action to which I have just made 
reference, that the whole body of the co- 
sharers had subsequently consented to the 
grant which was originally made by. one 
of the co-sharers. The reason for that 
contention 18 to meet the statement of the 
learned Judges of the Oalcutta High Oourt 
in two cases to which I shall in a moment 
-make reference; cne contained in Vol. 20 
and the other in Vol. 25 of the Oalcutta 
Law Reports. But there is no basis for 
that argument. Whether the whole body 
of the co-sharers had subsequently agreed 
‘to the grant by one of the co-sharera is 
undoubtedly a question of fact, and if any 
inference was to be drawn from the facts 
of which we are in possession, it would be 
impossible to come to conclusion for 
which Mr. De contends. Indeed the very 
fact that the action was brought by one 
of the co-sharers against his clients (the 
defendants) will show that he repudiated 
the action of his other co-sharer. But the 
facta as found in this case, and which 
must be the basis of our judgment in this 
appeal, are that the defendants were in- 
ducted upon the land by one of the co- 
sharers only. 

Now, as I have already stated, the one 
question which determines this appeal is 
‘the status of the defendants which has been 
held to be that of non-occupancy ratyais by 
the learned Deputy Commissioner. If that 
conclusion of law is correct, then the ques- 
ticon might arise as to the conflict between 
two decisions of this Court, viz., Jageshwar 
Krer v. Trlakdhari Singh (1), and the other 


1) 2 Pat, 746; 77 Ind. Oas. 587; A'I R 1924 Pat. 267; 
SPETA. i 
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reported in Rikhi Nath Kuari v. Rangoo 
Mahto (2). In the former the learned Onief 
Justice in delivering the judgment of 
the Ocurt contented himself in coming to 
the conclusion that, as the tenants in that 
case were held to be non-occupancy ratyais, 
the Munsif had no jurisdiction to entertain 
the suit and that the only ground upon 
which they could be ejected was the ground 
set out in s. 41, Ohota Nagpur Tenancy 
Act. In the later case Mullick and Ku!want 
Sahay, JJ. ina casein waich the tenants 
had been inducted upon the land by a 
registered document, held that the case 
came under s. 41 (d) but the right of action 
of the plaintiff was the right of action 
under the general law and that the case 
was not one of those cases contemplated by 
the various sub-sections of s. 139, Chota 
Nagpur Tenancy Act. If we were to come 
to the conclusion in this case that the de- 
fendants had non occupancy rights, it might 
be necessary to come to a decision Whether - 
this case should not þe referred toa Full 
Bench for the purpose of considering the 
two cases to which I have referred and 
which are in apparent conflict. But in 
my judgment nosuch difficulty arises and 
the matter is determined on one or two 
very simple considerations. 

A large number of authorities have been 
quoted but mostly on the one question, 
namely what were the rights of one of the 
co-sharers ininducting the defendanis on 
the laud, and what was the result of such 
a settlement? It is contended by Mr. De 
on behalf of the defendant respondents 
that one co-sharer is entitled. in the 
ordinary course of management of the 
property, to settle tenants upon the land 
and that such a settlement results in non- 
occupancy rights coming into existence. 
That, if I do not misunderstand Mr. De, 
is the argument shortly stated, and in 
that connection the two authorities of the 
Oalcatta High Oourt were relied upon. 
The first is a Full Bench decision in Binad 
Lal Pakrashi vy. Kalu Pramanik (3) and 
the other is the case in Azim Sardar v. 
Ramlal Shaha (4). The decisicn of the 
Full Bench in the former case is correctly 
stated by the head-note to the following 


effect : 

A person having, previously to the passing of 
the Bengal Tenancy Act, been settled on certain land 
as a ryot and tenant by a trespasser, and havin 
acquired no right of' occupancy at the tipe 


(2) 7 Pat. 675; 110 Ind. Oas. 494; AT R 1929 Pat 
18;9P LT èll : 
(3) 20 0 708, 
(4) 21 O3 24. 
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suit brought, was sued in ejectment by the true 
owner.” 


It was held that such a person was a 
Non-occupancy ryot within the meaning of 
8. 5, sub-s. 2, Bengal Tenancy Act, and 
that he was protected’ from ejectment by 
that Act. In the latter case defendants 
Nos. 2 and 3 had inducted defendant No. 1 
upon the land. The other co-sharer with 
defendants Nos. 2 and 3 was the plaintiff. 
The plaintiff in the suit, out of which the 
appeal arose, brought an action against 
defendant No. 
that defendant No. 1 was a trespasser 
having been inducted upon the land by de- 
fendants Nos. 2 and 3, the plaintiff's co 
sharers. One of the pleas of the defendant 
was that the payment by him to defendants 
Nos. 2 and3 discharged him from any 
liability as regards the rent. Banerjee, J. 
in the course of his judgment in that case 
pointed out that at the time when the settle- 
ment was made by the plaintiff's co-sharers, 
the co-sharers were the de facto proprietors 
or owners of the whole*land, andthe fact 
that their rights were subsequently ques- 
tioned and found not to exist made no 
difference to the position. It was in" this 
connection that- Mr. De céntended that 
from the facts of this case it was to be 
inferred that the co-sharer who settled the 
land with his clients (the defendants), setti- 


ed the land on behalf of all the co-sharers:. ` 


I'am-not correctly representing Mr. De's 
argument when I say that the inference 


must-be drawn, but he contends that the- 


facts “in the present case -éstablish that 
proposition. In my judgment, as I have 
already stated, the argument is unfounded. 
The facts as found show conclusively that 
the settlement was by one of-the co-sharers 
alone. 
to the exclusion of and against the wilt 


of the other co-sharers, could settle a hold-° 


ing with a tenant; in-my judgment, a great 
inroad in the law of landlord and tenant 
could be made. Mr. 
oon the ‘ position “which would arise 
y the contention to which I have already 
referred. Now in those circumsiances we 
come back tothe Act, and the definition 
clauses, : . ; 


la s. 3 (xii) a holding is defined as 
meaning “a parcel or parcels of land held 
by a raiyat and forming the subject of 
separate tenancy”. It was pointed out 
by myeearned brother in the course of 
the argument that a similar clause in the 
Bengal Tenancy Act so far as it applies to 
Bengal has been amended. That clause 
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provides that a holding means a pafoel -or 
parcels of land or undivided right ofan . 
under-raiyat forming the subject: of a 
separate tenancy. The only relevance of. 
my reference to that clause of the Bengal 
Tenancy Act is that in my judgment. it is. 
to be inferred in the case of the Chota 
Nagpur Tenancy Act that a holding canno 
mean an undivided share therein, Then 
we come tos. 4 which describes the clases 
of tenants. As regards vatyats, they are 
occupancy ratyats and non-occupancy 
raiyats under cl. 2 (a) and (b) of a. 4. 
Non-occupancy ratyais are ratyats ‘not 
having such aright of occupancy.” Under 
Br i means primarily a person who has 
aoquired a right to hold land for the purpose of 
cultivating it by himself, or by member of his 
family, or by hired servants, or with the aid of 
partners.” - i ' S 
Taking those provisions together; it seems 
to me that the irresistible conclusion is 
that that the Legislature indicated that 
non-occupancy Tights could arise only ia 
the case of a holding which means “parcel 
or parcels of land” which is the-subject- 
matter of a separate tenancy. In-my judg- 
ment it is impossible to apply: those pro-- 
visions of the-Act to the facts of this-case. 
This interest which the defendants possess- 
ed was an undivided-sharein the holding 
in dispute. That being so, it ssems.to me 
that the decision of the learned Judge- 11 
this connection that. the defendants wers- 
non-occupancy ratyais was erroneous. Now, 
if the defendants are not .- non-occupancy ' 
raiyats, they do not come within- the miss 
chief of s. 41,and it is not necessary, there- 
fore, to find in this case any of the conditions- 
laid down in that section for the purpose, 
of holding that the plaintiff is entitled to 
succeed : in other words, as the defendants 
are not non-occupancy ratyats, the plaintif 
is entitled to eject them. ae 
It was contended by Mr. De, towards. 
the end of his argument, that allthat had 
been granted to the plaintiff under his lease , 
was a right to damages or a right ‘as. 
against the defendants as trespassers. Per- 
sonally I fail to understand that argument. 
Although the plalntiff describes the defen- | 
dants as trespassers (and necessarily he 
must do so), his claim is not in trespass: 
his claimis for the possession of tae land, 
and in other words for ejecting the defen- , 
dants. Had the claim been im. trespass, 
which would mean that the plaintiff was 
claiming damages, then in so far asthe, 
right to damages arose before the interest. 
of the plaintiff came into existence, I am | 


$10 


of opinion that the argument of Mr. De 


would have been well-founded. It would 
be acause of action which was not assign- 
able. But that is not the case. Tne plain- 
tiff came into possession under his lease, 
he found the defendants on the land, and 
unless they- could show some rights which 
would entitle them to stay there, the plain- 
tiff must succeed in the action. In my 
judgment, he succeeds in this action because 
the defendants have failed to show that 
they are in law non-occupancy ratyats. 


I have already stated that the learned 
Deputy Oommissioner in the Court below 
also concluded that the action was barred 
by limitation, and Mr. De contends that 
the plaintiff here failed to show that he 
was in possession within 12 years. Itis 
an argument which, in my Judgment, finds 
no support from the admitted facts of this 
case. The plaintiff truly was notin pos- 
session. He brought the action immedi- 
ately after he had obtained the thica lease. 
The question arises whether his predeces- 
sor-in-title was in possession. The pre- 
decessor-in-title of the plaintiff was the 
samindar and not the former ithicadar. 
Mr. De conténds that as the zamindar was 
in khas possession, he was, therefore, not in 
possession within 12 years within the 
meaning -of Art. 142, Limitation Act, an 
argument which cannot be supported either 
on authority or in principle. The zamindar 
was first of all in possession by the thica- 
dar and the thicadar was in possession by 
the defendant-respondent. . 


It is said by Mr. Dethat there is no 
finding as to what the posseasion was before 
1332 when the co-sharer settled the land 
with the clients. The position before 1332 
is quite immaterial. The fact is that in 
1382, the defendants became tenants of 
one of the co-sharers and whether they were 
prescribing against the landlord before 
1332 or not, makes no difference. Once 
they occupied the position of the tenants, 
there was an end of the matter. The fact 
that the plaintiff has not established his 
own possession, therefore, in the circum- 
stances is irrelevant. [n my Judgment the 
learned Deputy Commissioner was equally 
wrong in coming to the conclusion that the 
action was barred by limitation. It is quite 
clear that the question of whether - the 
jurisdiction of this Oourt is ousted does not 
arise having regard to the conclusion I have 
arrived at that the defendants are not 
non-occupancy retyats. For those reasons 
Į would set aside the decision of the learned 
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Deputy Commissioner and allow the appeal 
with costs throughout. 

Manohar Lall, J.—I agree that the 
appeal should be allowed with costs but 
I would like to make a few observations. 
Upon the facts found in this case, it-is clear 
that the defendants acquired no non occu- 
pancy rights in respezt of the land in suit 
al any time. They came upon the land by 
meane of an unregistered lease of 1332 F. 
executed in their favour by Radhika Prasad, , 
a co-sharer thicadar from the Raja This 
settlement was without the consent of 
Kadhika’s co sharer, Gcpal Saran, who hav- 
ing instituted a asuitin 1334 F. obtained 
a decree for joint possession with the 
respondent to the extent_of his half share. 
The defendants thereupon held valid title 
tO remain in possession of an undivided 
share in the land in suit though upon the. 
findings they were in actual physical pos- 
session ofthe entire land. Upon the expiry 
of their term in 1336 F. (when the thica- 
dar's right also expiged), their right to hold 
this undivided share also came to an end 
and from that moment they became tres- 
passers of the entire land and hence liable 
to be ejected by the original owner or by 
any person who held valid title from that 
owner, The plaintiffs obtained such valid 
title by reason of their getting a settle 
ment of the suit land from the Raja on 
October 7, 1931 ; it follows in my opinion 
that there can he no answer to the case 
raised by the plaintiffs. It was contended 
by Mr. De, however, that the defendanis to 
this suit having obtained a settlement 
the entire land from one co-sharer, are 
protected from ejectment by reason of the 
rule enunciated in the well known case in 
Binad Lal Pakrasht v. Kalu Pramanik 
(3). It is enough to say that this 
defence was never pleaded in the written 
statement nor was any evidence led to 
establish the facta which would enable the 
defendants to take advantage of that rule, 
and therefore, necessarily there is no find- 
ing of the final Court of fact to enable me 
to apply this rule in the present case. 
Upon these findings the present sult 18 a 
simple suit for ejectment governed by the 
generul law and none of the provisions of 
the Chota Nagpur Tenancy Act apply. 


D. Appeal allowed. 
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NAGPUR HIGH COURT 
Full Bench 
Second Civil Appeal No, 582 of 193: 
December 21, 1937 
Stons, O. J., POLLOOK AND BOSB, JJ. 
AMRUT AND OTHABRO-—PLAINTIPES 
—ÅPPRLLANTS 


: versus 
Musammat THAGAN—DBFENDANT— 
RESPONDENT 

Hindu Law of Inheritance (Amendment) Act (II 
of 1929), s 2— Sister”, tf includes half-sister— 

nterpretation of Act—Previous state of law, if can 
be constdered—Interpretation of statute. 

Where the parties are governed by the Benares 
School of Mitakshara Law, a half-sister is an heir 
under Act II of 1928. The word “sister” in the Act 
includes half-sister, that is to say,a sister by the 
same father. [p. 213, co. 2; p. 214, col. 1.] 

Hindu Law of Inheritance (Amendment) Act II of 
1939, must be read ae part of the Hindu Law as a 
whole, and wherever a sister and sister's son are 


entitled to inherit, then the half-sister and halt- ° 


sister's son are also entitled: to inherit on the gene- 
val principle thatthe Hindu Law recognises no 
difference befween the full-blood and the half-blood 
xcept in a competition inter se. A sister succeeds 
asthe father's daughter, and” a half-sister having 
«he same father is, therefore, an heir if the sister 
would be an heir. To exclude the half-blood where 
the full-blood is entitled to succeed would be cop- 
‘rary to the general principle of Hindu Law, and 
. 3 of Act II of 19239, should be interpreted, so far as 
j; is possible, in accordanos with the notions of Hindu 
aw. F, A, No. 14lof 1934,Shankar v, Raghoba,172 Ind. 
Jas, 858, affirmed, Ram Adhar v. Sudesra (1), dissented 
“from, Rameshwar v. Ganpati Devi 38), relied on. 
“p. 218, cols. 1 & 2 | : 

. [Texts & Oase-law reviwed,]| Soy ot 
t is not right so to construe this Act as to give 
“it an entirely different effect Province by Province 
according tothe judical opinions expressed on a 
Mhighly debatable subject asto the ground for the 
sanclusion or exclusion of sisters fromthe succes- 

zion. [p. 316, col. 2.) areas 
When an Act purports to be ecodifying the law 
it is destructive of its purpose to construe its pro- 
visions not according to their plain’ meaning but in 
the light of the pre-existing law. So to do brings 
‘n the very doubts and difficulties that the codifica- 
lon sought to settle.- But where the Court is not 
dealing with a codifying Act but the Act IL of 
baki which purports to alter the order’ amongst 
indu heirs, ıt is desirable to see who were, before 
she Act, heirs in order to ascertain whether 
‘sister’ m's. 3,” includes half-sister. Norendra Nath 

v. Kamal Basini (37), explained. [p. 217, col 1] 


Order of Reference to a Full Bench: 
Pollock and Digby, JJ.—(Septem- 
“zr 17, 1937)—The property in - dispute 
mbelonged to one Dulli. On his death in 
1898 16 passed to his mother, Musammat 
Maina, who died in 1930. Tne plaintiffs, 
who are Dulli’s half-sisters by the same 
miather but a' different mother, claimed the 
moroperty’ as Dulli’s heirs. The parties are 
admittedly governed by the Benares School 
of Mitakshara Law. It is conceded’ that 
mhe Hindu Law of Inheritance {(Amend- 
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ment) Act II of 1929 applies and this Act 
provides that a son's daughter, daughter's 
daughter, sister, and sister's soa, shall, 1a 
the order so specified, be entitled to rank: 
in the order of succession next after a - 
father's father and before a father’s brother. 
The lower Appellate Oourt, differing from 
the first Court, held that the term “‘sisier’ 
does not includea half sister, and, therefore, 
dismissed the plaintiffs’ suit. 

A Full Bench of the Allahabad High 
Court in Ram Adhar v. Sudesra (1), heid 
that the term “sister” in Act I of 1929 
does not include a half sister, and this de 
Cision has been followed in Kabootra v. 
Ram Padarath (2) and Sahoodra v. Ram 
Babu (3). We do not think it necessary 
to add anything further to what has been 
said in these two cases, and we think that if 
‘sister’ were given the meaning that’ it 
ordinarily has in the English language, it 
probably would not include a half-sister, 
though it may be noted that s. 27 of the 
Indian Succession Act makes no distinc- 
tion between the full blood and the half- 
blood. Sir Hari Singh Gour, however, ccn- 
tended on behalf of the plaintiffs, who ave: 
the appellants in this Oourt, that Act It of 
1929 must be read as part of the Hindu’ 
Law and that as a general rule, Hindu Liw 
recognizes no difference between the full- 
blood and the half-blood except in acom- 
petition inter se : see Gurandiita V. Jiwani 
(4). This aspect of the case was hardly 
considered in any of the above decisions. 

Before Act IJ of 1929 the sister wus 
recognised a3 a gotr¢ja sapinda in Bombay 
entitied to succeed after the paternal 
grandmother. In Madras she was recog- 
nised as a bandhu entitled to succeed, but. 
only afver all male bandhus, The right of 
a sister to succeed in Bombay was based. 
partiy on. the Mitaksnhara and partly on the’ 
Mayukha. The right of a bcotner to suc- 
ceed under the Mitakshara is laid down in 
the following placita of s.4 of Ohap. II in’ 
that work. In Coiebrooke’s translations. 


the placita run as follows : 4 
“(1) On failure of the father, brethren share tha: 
estate. Accordingly Manu says, ‘Of him, who leaves 
no son, the father shall take the inheritance or the 
brothers. ts 
* + s * 
(5) Among ‘brothers, such as ore of the whole 
blood take the mbheritancs in the first instance 
d) 55 A 725, Lto Ind. Oas. 529; A IR 1933 All’ 
491; (1933) A u J 680; 6 R a 117 (È B). < 
2) il Luck, 148, 155 Ind. Uas. 94; A I R 1935 Oadh 
333, (1935)O WN 545; 19350 LR 2:6; 7RO 553. 
8) 1931) A L J 767; 171 Ind Oas, 793; A I R 1937- 
all 655; 10 R A 317 ($), 1937 A L R 895: ae 
4) At R 1937 Lah, 11; 168 Ind. Oas; 948; 38 P L 
R 80; 9 RL 693, ~- > wo 
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under the text before cited : ‘To the nea reat sapinda, 
the inheritance next belongs’, Since those of the 
halt-blood are remote through the difference cf the 
mothers ” 

16) If there be no uterine (or whole) brothers, 
those by different mothers inherit the estate.” 

There is an annotation by the learned 
author on the word “brethren” in placitum 
1 as follows :— 

“The commentators, Nanda Pandita and Balam- 
Bhatta. consider this as intending ‘brothers and 
sisters’ in the same manner in which ‘parents’ have 
been explained ‘mother and father’. They observe 
that the brother inherits first : and, in his default, 
the sister. This opinion is controverted by Cama- 
lacara and by the authorofthe Vyavaharamayukha.” 
. The interpretation of the word “brethren” 
in the placitum as including sisters was 
accepted in Bombay but nowhere else. 

There is also placitum 5 ins. 5 of Chap. Il, 
which runs as follows :— 

“On failure of the paternal grandfather's line, the 
peon great-grandmother, the great-grandfather 

is sons and their issue, inherit. In this manner 
must be understood the succession of kindred be- 
longing to the same general family and connected 
by funeral oblations;” 
and there is an annotation to this effect — 

“Nanda Pandita, preserving the common reading, 
says, ‘Kinsman (bandhu) are sapindas; and these 
may belong to the same general family or not.. 
The daughters of the father and other ancestors 
must be admitted, like the daughter of the man 
Limself, and for the same person.” 

On the strength of this text and the 
previously cited text the sister was held 
entitled fo succeed in Bombay as a gotraja 
sapinda asthe father's daughter, but no- 
where else was she ever recognized as an 
heir except in Madras where she was re- 
Gognized as a bandhu though not entitled 
to succeed if any male bandhu existed. 

From placita4 and 5 ofs.4of Ohap. II 
of the Mitekshara quoted above, itis clear 
that the term ‘“‘brothers” includes half- 
brothers, In Vinayak Anandrav v. Laksh- 
mibat (5), which was upheld by the Privy 
Council in Venayeck Anandrawv. Luxu- 
meebaee (6) and in Sakharam v. Sitabai (7), 
the right of a sister to inherit in Bombay 
was based on both the Mitakshara and 
the Mayukha. In Kessarbat v. Valab 
Raoji (8), it was remarked that as the 
term “brother” includes a half-brother the 
term “sister” must include a half-sister 
and that a half-sister on the paternal side 
comes as fully within the term “daughter 
of the father” as a full-sister, and it was 
held that a half-sister was, therefore, en- 
titled to inherit. Similarly in Madras in 
Subbaraya v. Kylasa (9), it was held, - 

<) 1 BH OR 117. ' 

£ 9 MIA 516 at p. 520; SW R 41; 1 Suth. 540: 
3 Sar. 58 (P O), 

(7) 3 B 353. 

(8) 4 B 188. 


< 


(9) 15 M 300, 
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“the position of the step-sister’s Chalf-sister's) 
son cannot be distinguished from that of the sis- 
ter s son...The relationship between the maternal 
ancle and his sister's sons or step-sisters (half 
sister's) son is slike that of sapindas, for, in both 
cases, there is a common giandfather and ‘the rels- 
tion of sapindas arises from connection as parts of 
one body.’ 

In Garudas v. Laldas (10), the Privy Couns 
cil held that the principle stated in the 
Mitakshara, Ohap. IJ, s. 4, placita 5 and 
6, with regard to the preference of the 
whole blood to the half-blood is applicable 
to all sapindas in the same degree cf con: 
sanguinity, and in Jatindra Nath Roy v. 
Nagendra Nath Roy (11), they held 
that ina Hindu family governed by the 
Benares School of the Mitakshara Law the 
father’s half-sister’s sons have -precedence 
as heirs to the mother’s sister's sons. In 
the course of that judgment, their Lordships 


*remarked : 


“Having regard to the general scheme of the 
Mitakshara the preference of the whole blood to the 
helf-blood is confined to members ðf the same 
class, or to use the Ianguage of the Judges of the 
High Court in Suba Singh v. Sarafaraz Kunwar (13), 
to ‘sapindas,of the same degrees of descent from the 
common ancestor’ In their Lordships’ opinion the 
principle of this decision applies equally in the 
case of bandhus, not descended from a common an- 
cestor, but claiming merely on the basis of pro- 
pinquity. Again the Mitakshara (Chap. II,s. 4, pl. 5 
to 7) definitely prefers a half-brother to the son of 
a full brother: see Krishnaji Vyanktesh v. Pands- 
rang (13); and there seems to be no doubt that 
under Dayabhags the sons of a step-sister share 
equally with the sone ofa full sister : Bhola-Nath 
Roy v. Raghal Daes Mukherji (14). There is, BO far 
as their Lordships can see, no reason why a differ 
ar ae should be thought to prevail in the Benares 

ool," --- = 

The position then is as follows. Where 
the sister has been recognived as an‘ heir, 
either as a gotraja sapin .4 in Bombay 
or a8 a banahu in Madras, the half- 
sister has also been recognized as an 
heir entitled to succeed next after the 
sister. The sister's son is recognized as 
a bandhu and it appears-from the deci- 
sion of the Privy Council in Jotindra 
Nath Roy v. Nagendra Nath Roy” (11) 
that a half sister's son is entitled to suc- 
ceed after the full sister's son. A Divi- 
sion Bench ofthe Lahore High Court in 


(10) 89 NL R 204; 143 Ind. Oas, 807; AIR 1933 
P 0141; 60 IA 189; Ind. Rul. (1933) P 0144; 64 
ML J 660; 37 LW 772: 37 OW N 637: 14 PLT 
365; 35 Bom. L R 595; 571014 313; (1933) M W N 
557, (1933) A LJ 774 (P O). 

gy 59 0576; 135 Ind. Gas. 637; AI R1931P O 
268; 58 I A 373; 61 M LJ 442: 8 O W N 1011; 35 
OWN 1153; (1931) MWN 978; 34 L Wed465; 61 M 
LJ 442;83 Bom. LR 1411; 0931)AL J 100%; Ind 
Rul. (1932) PO 20(P O). 

(12) 19 A 215; A WN 1897, 53. 

(13) 12 BHO R 65. 

(14) "14 069, 
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-Guranditta v. Jiwani (4) in holding that a 
half-sister’s son was an heir held that this 
Was so under the general principle of 
Hindu Law which rerognizes no difference 
between the full blood and the half-blood 
BO far as either sapindas or bandhus 
are concerned, except in a competition 
tnter Se. 

In Ram Adhar v. Sudesra (1) the 
learned Judges stated:— l 

“Tf we hold that“sister” ins. 2 of Act If of 1999 
includes a half-sister, we shall be putting a sister 
and half-sister in the same category. Further, we 


shall be introducing a ‘half-sister’ between the 


words ‘sister’ and ‘sister's SON’... sae Originally it 
would be repugnant to the notions of Hindus to 
recognizes @ woman as 8 sister who has not the same 
father as the person himself.” 


Now until quite recently the re-marriage 
of widows among Hindu was almost, if not 
entirely, unknown and it probably never 

curred to any Hindu thata man coulé 
have a half-brother or a half-sister by the 
Same mother and by a différent father. 
The term “uterine brother” is clearly 
used in the Mitakshara fh the passage cited 
above as equivalent to a full-brother and 
the term “sister was understood by Nanda 
Patdita to be equivalent to the father’s 
daughter.” “Uterine sister” in Hindu Law 
would, therefore, appear to mean a full- 
sister, and “consangine sister” a half sister 
by the same father. The term “step-sister” 
seems to have been inadvertantly used in 
some report as equivalent to half-sister”, 
though in our opinion the strict meaning of 
step-sister is the daughter of step-parent by 
an earlier marriage, i. e., no relation at all. 
If “sister” were interpreted as equivalent 
to father’s daughter, then the above 
objections by the Allahabad High Court 
would be met. The objection taken in 
Kabootra v. Ram Padarath (2)that if the 
word “sister” used in s. 2 of the Act were to 
include a half-sister then the full-sister as 
well as the half sister must take together is 
also met by applying the general principle 
of Hindu Law that the full-blood succeeds 
in preference tothe half-blcod. A further 
objection in Suhoodra v. Ram Babu (8) 
that to interpret the word “sister” as 
including “half-sister* would have the 
effect of putting a half-sister above a 
full-sister’s son appears to us not necessarily 
conclusive, for where a sister was entitled 
to succeed, her half-sister succeeded im- 
mediately after her, both succeeding before 
the fall sisters son in Bombay and both 
succeeding after all male bandAus in 
Madras. 

The question raised is à difféult and 
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important question of Hindu Law which we 
think ought to be decided by a Full Bench. 
We would, therefore, refer the following 
point for a decision by a Full Bench:— 

Where the parties are governed by the 
Benares School of Mitakshara Law is a 
half-sister, an heir under Act II of 1929 ? 

Let the papers be laid before the 
Hon'ble the Chief Justice for the con- 
stitution of a Full Bench. 

i Dr. Sir Hari Singh Gour, for the Appel- - 
ants. 

Messrs. M. B. Kinkhede and D. N. Chou- 
dhari, for the Respondents. 

Opinlon 

Stone, C. J. and Bose, J.—( December 
21, 1937.}—This matter comes before the 
Full Bench on a reference, bya Division 
Bench of the following question: 

Where the parties are governed by the 
Benares School of Mitakshara Law, is a 
half-sister an heir under Act HI of 1929? — 

This question has already been considered 
by a Division Bench of this High Cotirt 
in First Appeal No. 141 of 1934* which case 
was not brought to the attention of the 
referring Bench. 4 

In that casethe question was answere 
inthe affirmative. That decision largely 
turned on two considerations: (1) a single 
Judge decision of the Judicial Commis- 
sioner's Oourt Ganno v. Bent (15) fol- 
lowing Subbaraya v. Kylasa .(9) which 


held thats half-sister’s son has the same 


position as a sister's son inthe line of 
heirs and (2) the true construction of the 
Act. 

lt may be noted at the outset that Ganho 
y. Beni (15) also decides that under- the 
Benares Mitakshara neither the sister, the 
step-sister (presumably what is meatt is 
half-sister) nor the Step-mother is an heir. 
In support of this latter proposition 
Madras, Bombay and Allahabad cases are 
relied upon. 

As Act IL of 1929 is an Act altering the 
order of inheritance under Hindu Law, 
and as its Preamble speaks of “the order 
in which certain heirs of a Hindu male" 
are entitled to succeed, it is said that it is 
quite impossible to so read its provisions 
as to bring into the line of succession any 
class outside the class of heirs before the 
Act was passed. So to do would cause 
the Act not merely to varythe order but 
to introduce new heirs qo 

It is further said half-sisters are “not 

(15) 15 N L R 82; 43 Ind, Oss. 943; A I R 1317 Nag. 
7. Wi 

* 72 


as, 868.— Kd. 
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‘and never were heirs according to the 
Benares School of the Mitakshara This 
very wide -statement is founded on Ganno 
v. Beni (15) which as above observed, is a 
single Judge decision. There are obser- 
vations of Bose, A. J. O., in Lochan Bai v. 
Bahai (16) which at firstsight point the 
‘same way but what the learned Judge was 
there considering was whether sisters 
come immediately after brothers. Such a 
claim founded on the alleged meaning of 
bhratarah as including not only brol kes 
but sisters was treated as a matter no 
longer open to argument. It was indeed 
concluded by a decision of the Privy 
Oouncil Thakoorain Sahiba v. Mohun- Lall 
(17). It does not follow that because there 
the attempt failed to make the term 
“brother” include “sister”, a sister is not 
in the line of heirs in another place for 
another reason. She may get into the line 
of heirs as a consequence of another Privy 
Council decision Girdhari Lal Roy v. 
Government of Bengal (18). The learned 
Judge in Lochan Baiv. Bahai (16) also 
‘laid emphasis on tLe factthata sister is 
not named in the order of succession and 
‘to construe bhratarah as meaning both 
“brother” and “sister” would let in a 
sisters son at a Very early stage where as 
bandhus they. come in after gotraja 
sapindas and samanodakas. 
ithal Narain v. Ganpat Rao (19) isa 
very short single Judge decision which 
regarded it as settled law that under the 
' Mitakshara ai son's daughter does not in- 
herit : Koomud Chunder Roy v. Seetakanth 
Roy (20). The learned Judge adds: 
' “The view held by Madras High Court in 
Ramappa Udayan v Arumugath Udayan, (21), to the 


_ effect that a granddaughter is ba 
‘ never been followed in hoes Provindes™! Wi 


Ramji v. Nursha (22) ia a case governed 
: by the Bombay School. There is, however, 
~a statement at page 120* that is relied 
upon i 
“But the Hindu Law is full of anomali 
ean ees oe Spee Law, the sinter a 
no heir, though herson a 4 
: mitted to be bandhus.” aoe eee eae 
This ıs a mis-statement, for besides 
Bombay, ae has long since admitted 
sistersto the line of heirs. This decisi 
a ae = We 4 Ind. Oas 788. akak 
A 388; 7 WR 25;1 Suth. : 
Ee PARA an ae 
448; 1BLR P O44; 10 W 
. 159; 2 Bar, 388 (PO), uo 
PLR 65, 
FB 
ML 


(31) 17 
L R116; 11 Ind. Oas. 907, 
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does not turn upon any modification of 
the Mitakshara by any text of special 
local authority; indeed reliance is placed 
upon Dayabhaga case. 

The above are the cases in the Judicial 
Commissioner’s Court which have to be 
borne in mind when considering whether 
half-sister or even sister full within the 
class of heirs in any province i 

Kumaravelu v. Virana Goundan (23) which 
is somè times quoted as an authority for 
the view that step-mcthers and half- 
sisters are not, under the Mitakshara, in 
the line of heirs, actually decides that 
neither has a supericr right to the grand- 
son of the great grandfuther of the pro- 
pene Their Lordships observe at page 
30%: 

“The right of the half-sister to succeed is put 
forward as an alternative......but we may at once 


*gay that, in competition with the claims of one 


who .is a saptnda to deceased, though divided, a 
sister cannot succeed according to the law generally 
the Presidency of Madras. (See 
Kutti Ammal v. Radha Kristna Atyar (24). 


lt is quite cleaf that the Court was not 
purporting to decide that a sister cannot 
succeed for Kutti Ammal v. Radha Kristna 
Aiyar (24) which decided that a sister 
is an heir, is felied upon. Itis the position 
of the sister that is being considered. 

In Madras the view (based on the text 
of Baudhayana) prevailed, until 1874, that 
a woman is not within the line of heirs 
unless specially named. That view was, 
however, abandoned first in the case of 
sister, in the above-mentioned case of 
Kutti Ammal v. Radha Kristna Aiyar (24). 
The history leading upto that decision is 
sketched out in Lakshmanammal v. Tiru- 
vengada Mudali (25) where the texts are 
aleo considered. 

The first position taken up may be 
stated in steps, as follows: (1) heirs rank 
as sagotra, sapindas, samanodakas and 
bandhus: (2) under the Mitakshara only 
those persons specially mentioned in Chap. 
ll, 86. VI Mitakshara can be included; 
(3) sisters are not included; (4) sisters are, 
therefore, not in the line of heirs, ete. 

That chain of reasoning was broken at 
its second link by a decision of the 
Judicial Committee in Girdhart Lal Roy 
v. Government of Bengal(18) to the effect 
that Ohap. II, s. VI of the Mitakshara does 
not purport to contain an exhaustive 
enumeration of all bandhus who are cap: 


able of inheriting. ° 
(23) 5 M 29 
OF M HO R88. 


(25) 5 Mj24lfatip 248. l 
- *Page of 5 M.—{Ed] | 
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This ruling caused Madras to. take a 
-new View of the positton. See Lakshma- 
nammal v. Tiruvengada Mudali (25). 
That decision established the right of 
‘the sister's son but it did more. It made 
. it necessary to find some way of deter- 
mining whether a person though not named 
# In the texts was or was notin the line of 
succession and, if in, where. 
. _ Before 1868 (the date of the decision of 
Girdhari Lal Roy v. Government of Bengal 
(18) an effort had been made to bring in 


the sister by regarding “brother” as in- | 


cluding “sister”. That 
as. & consequence of the Privy Ooun: 
cil ruling in Thakoorain Sahiba v. 
- Mohun Lall (17). In the Central Provinces 
we have seen how that attempt failed 
in Lochan Bai v. Bahai (16). 

The next way out was the one that 
eventually succeeded in Madras. Granted 
that the list of bandhus given in Mitak- 
shara, Chap. II, s. VI, is not exhaustive 
one has to find some other test. 

In Bombay Lallubhai -Bapubhai v. Cassi- 
bat (26) stress was laid on Manu: 

“To the nearest sapindas male or female after him 
in the next decree the inheritance next belongs: then 


on failure of sapindas and their “issue samanodaka 
or distant kinsman shall be the heir.” 


It will be seen that within the class of 
sipindas propinquity or nearness is made 
` the test. In Kutti Ammal v. Radha 
Kristna Aiyar (24) nearness was made the 
test also in the case of samanodaks and 
bandhus. 

_ Thus many years ago the following 
positions had been reached in Madras 
based on the Privy Council decisions : 

(1) The Mitakshara does not restrict 
inheritance to named classes. 

(2) In determining who, not being with- 
in & named class, should next succeed one 
considers nearness, 


(3) Nearness does not displace the order 
„sagotra, sapindas, samanodakas, ban- 
dhus. 

As was pointed outin Lakshmanammal 
v. Tiruvengada Mudali (25) there were, 
under the old texts, two classes of heirs 
. (1) - samanagotra sapindas  (sagotra- 
`- gapindas) or (2) bhinnagetra sapindas. 
The sister is clearly a sapinda. At an 
early date the sages regarded her as a 
sagotra sapinda but the fact that 
marriage took her outside the gotra, and 
gaveher new hearth gods, caused her to 
lose her status ag sagotra sapinda and 


2 5B110;71 A 313; 70L: R445; 4 Sar. 164 
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become classed as a bhinnagotra sapinda. 


. Mayukha set himself against this tendancy 


but though he has affected the position in 
Bombay, he has nat affected it in the 


‘Central Provinces. But although’ she is 


hot in as a sagotra, she is a bhinnaygotra 


-sapinda. That isto say she isa bandhu. 


As Sir Charles Turner observes in Laksh- 
manammal v. Tiruvengada Mu dali (25): 
“Asa bhinnagotra ee a sister falls within 
the -definition of bandhu, and, except on the con- 
struction of the rale respecting female inheritance, 
that it absolutely excludes ali but certain excepted 
females, and does not merely postpone their claims, 
there seems no sufficient reason for refusing her 
the en to which this Oourt has declared her 
enti ii ; 
And again , 
“The Hindu Law, which showed itself so jealous 


"as toescheat as to prefer the right of the com- 


panionsof a trader tothe right of the king, 8 
pears also to have admitted the right of a 
women whose claims had, on other grounds sus- 
tainable, been postponed to male members of the 


, family 


A son, ason'saon, the son of s grandson, or like, 
them a brother or his offspring, or a sapinda or 
his issue, become entitled Oking, to perform the 
funeral rites. 

On failure of these, the offspring of a samano- 
daka, or after them kinsmen on the mother's 
side, connected by the funeral cake, or by the 
oblation of water. But if both families be extinct, 
the rites, O king! must be performed by women, 
or the obsequies of the deceased must be celebrated 
by intimate companions. Let the king cause 
obsequies to be performed for him who leaves 
no kinsmen nor wealth. (Vishnupurana, Dig., 
Bk. VI. Verse 614).” ; 
` Jagannath observes on this text: f 

«If both families, that ofthe father and that of 
the mother, be extinot, obsequies shall be per- 
formed by women, meaning daughters of the family 
and the rest.” 

After that there follows in Madres a long 
series of cases including in the list’ of 
heirs women or persons deriving from women: 
Nallanna v. Ponnal (27) (son's daughter), 
Narasimma v. Mangammal (28) and Chin- 
nammal v. Venkatachala (29) (father’s 
sister), Ramappa Udayan v. Arumugatha 
Udayan (21) aa SN daughterj, Ven- 
katasubramaniam Chetti v. Theyarammah 
(30) (brother's daughter) all the above 
come after male bandhus: Rajah Venkata 
Narasimha Appa Row v. Surnant Venkata 
Purushotama Jagannadha Gopala ‘Row 
31): . 

In determining who are “nearest” amongst 
sapindas one has two, at least, tests to 
choose from: (1) nearness in blood (2) 
spiritual efficacy. There have also been 


97) 14M 149; LM LJ 46. 
28) 13M 10. 

(89) 15 M421; SM L J 88. 
Go) $ 


1M 263. 
(31) 31 M 321; 18M L J 409. = 
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considered two important su b-divisions with- 
in the classes: (1) the superiority of the 
Whole to the half-blood, (b) the superiority 
‘of the paternal to the maternal blood. 
‘The Oase-law is considered in Navancetha 
Krishna Marudappa v. Collector of Tinn- 
.evelly (32) and it is not necessary tore- 
‘state: it here, `The matter i: only adverted 
to here because if the cases are considered 
“(and the observations of the Judicial Oom- 
Mittee in Buddha Singh v. Laltu Singh 
- (33) and in Jotindra Nath Roy v. Nagendra 
Nath Roy (11) are particularly impcrtant), 
-it will be found that the greatest impor- 
`- tance is attached to connection in blood 
with an ancestor (male) and capacity to 
offer oblations. As will be seen from the 
- texts cited above, even women can offer 
- Oblations if there is noone else and they 
come in “after. all males capable of offering 
oblations unless named. l 
_ if the right to inherit is so founded, 
, 1t -18 apparent that ‘a daughter by one 
‘wife and a daughter by another wife are, 


vis-a-tis the father, exactly on a parity, - 


- and, though one is ‘postponed to the other 
‘on the principle that the whole blood is 
“preferred ‘to’ the half-blood, each is equally 
' near to a brother by the same father. (As 
.'Haridas, J., observed in Sadu v. Baiza 
: (34) illegitimate sons and legitimate sons, 
‘according ‘to -the old text-writers,- were 
"brothers, “mot only in the popular; but 
also in the legal acceptaiion of this term". 
. Their Lordships of the Judicial Committee 
‘cite from this- judgment with approval an- 
: Other passage in Jogendro Bhupati Hur- 
rochundra Mahapatra v. Nitayanand Man 
Singh (35), and do not disapprove of any 
. part cf it. A Bench of this High Court 
relied on it in Second Appeal No. 132 of 
. 1934. Bhagwantarao Jairam v. Punjaram 
_ Sadashiv (36), k 
__ It is contrary to the underlying ideas 
of the Mitakshara and of Te ga 
whose laws were there expressed to attach 
any particular importance, legally, to the 
fact that one ‘daughter was born cf one 
wife-and another of another. Monog:my 
forms no part of the Hindu system. A 
ma gue mad iki and concubines 
i e livin ether j 
~ 3B) AIR 1938 Mick 1017; a aa rare 
M L 1001; 42 LW &75;8 R 
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would be regarded as the children of the 
man, @ distinction being made between 
the rights of the legitimate and illegitimate 
(but not to the exclusion of the latter) 
but none between the children of one wife 
and of another. To let in one as being 
the whole sister of the father’s son (the 
propositus) and exclude another as bein} 
the half sister altogether (there could be 
“no such thing as a legitimate maternal 
` half sister) and even though there be no 
Bister, seems to us not founded on any 
ascertainable principle or binding text, 
“once one has got rid of the idea that 
inheritance of females is restricted to named 
classes. 

On the other hand in some Provinces 
it has been held that a sister is not an 
heir. This is the old Madras view which, 
jin view of Thakoorain Sahiba v. Mohun 
- Lall (17) could not be arrived until 
Girdhari Lal Roy v. Government of Bengal 
(18) opened the way in the nfanner we 
have seen. e 

In. our opinion, however, it is not neces- 
sary to show that “sister” is an heir in 
every part of India according to the current 
` Judicial opinion. It would be giving the 
preamble to the Act under consideration 
-an undue weight to make its application, 
so far as sisters are concerned, to any 
particular province depends upon whether 
- Judges in that province have or have not 
admitted sisters within the class of heirs 
under the Hindu Law. Indeed the question 
we have to consider is not whether sisters 
are included and their position improved 
but whether half-sisters are included. It 
is not, in our opinion, right so to con- 
strue this Act as to give it an entirely 
different effect, province by province, ac- 
cording to the judicial opinions expressed 
on a highly debatable subject as to the 
ground for the inclusion or exclusion of 
sisters from the succession. 


Next it is said that here we are not 
concerned with ancient texts but with a 
“modern statutory amendment and we are 
pressed with the observations of the -Lrivy 


< Council in Norendra Nath v. Kamal Basini 
. (37). 


What the Judicial Committee was 
there stating was that when an Act purports 
to be codifying the law, it is destructive 
of its purpose to construe its provisions 
not according to their plain meaning but 
in the light of the pre-existing law. So 
in the very doubts and 


Coe O 568 at p. 572; 23 I A 18; 6M LJ 71; 6 Sar, 
663 (P Œ, Ga 
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difficulties that the codification songht to 
settle. $ 

Here we are not dealing with. a codifying 
Act but an Act which purports to alter 
the order amongst- Hindu heirs and it is 
desirable to see who were, before the Act, 
heirs. If sisters were but half-sisters were 
not, it might well be difficult to bring 
half sisters in. | 

We have examined the law asit stood 
‘before the Act and we have arrived at 
the conclusion that, at least as regards 
some Provinces of British India, both 
sisters and half sisters were in the line 
of succession, though very low dowa in the 
line, before the Act was passed. 

But it is said though it may be that 
one of the sages writing a thousand years 
ago amidst a society where, at least 
amongst the wealthy, polygamy was the 
usual condition would, when speaking’ of 
“brother” or “sister” think in terms of the 
childreh of tke same father, it is very 
different when a ern Hindu lawyer 
drafts an Act and when the Legislature 
passes it. Such un-Act must be construed 
according to its plain intent. It is said 
there is nothing ambiguogs about the word 
“sister.” : 

As to this we see no reason to differ 
from the view taken in First Appeal 
No 141 - of 1934*, viz: that the word 
“sister” includes “half-sisters” (that is tosay, 
a sister by the same father). In that case 
we declined to follow Ram Adhar v. 
Sudesra (1). After this present judgment 
was written, our attention has been called 
to Rameshwar v. Ganpati Devi (38) where 
a’ Bench of the Lahore High Court also 
refused to follow Ram Adhar v. Sudeara 
(1). We concur in the view there ex- 
pressed (at page 534T) that the conclusion 
in Ram Adhar v. Sudesra (1)is expressed 
too broedly. 

We accept the view that in its strictest 
meaning “sister’’ means sister of the whole 
~ blood. But a Dictionary of the size and 
authority of Webster gives the primary 

meaning of sister as follows: 
' “A female who has the same parents with an- 
other person, or who hascne of them only. In the 
read case, she ig more definitely called a half- 
815 é 
_ Of course there isa wide difference be- 

tween a half-sister and a step-stster. A 
step-sisier is not related by blood at all. 


(383 18 Lah. 525: 166 Ind. Cas, 753: A IR 1936 Lah 


653; 9 PLR 529,9 R L491; ILR (1837) Lah.. 
* Geo 179 Ind. Oas. BAWAH] 
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It is a far cry from the rules of suc- 
cession in Hindu Law to a Workmen's 
Oompensation Act, but it may be per- 
tinent to note that in Soleman Bibi v. 
East Indian Railway (39), it was held thut 
“unmarried”? included “widowed” when 
used in the Workmen's Compensation 
Act. The . Oourt observed that statutes 
should be construed so as to advance the 
remedy provided by the Act. So in In 
the matter of Dependanta of Kartar Singh 
(40), it was held that “brother” and “sister” 
as used in the Workmen's Compensation 
Act include “half-brother” and “half sister”, 
This conclusion was arrived at on: the 
analogy of s. 27 of the Succession Act. 

On the other hand a Full Bench of the 
Rangoon High Oourt in In the matter of 
Maung Kyan (41), held that the term 
“brother” in the Workmen's Compensation 
Act does not include “half-brother” but 
this was so he'd because the Workmen's 
Compensation Act was treated as a 
quist-penal statute so that its terms had 
to be given a restricted meaning. Other- 
wise it would appear from the judgment 
that the English rule announced in 
Grieves v, Rawley (42), In re Reed (43), and 
In re Cozens (14), would have been followed 
viz., thet “brother” or “sister” includes 
brother or sister of the half:blood.. We 
do not place reliance on those English 
cases, however, because they were con- 
cerned with voluntary dispositions by 
private persons to which somewhat -di?- 
ferent cannons of construction apply. In 
Termes dela ley *‘Demy-Sangue” is stated 
to include “brothers by the father's side” 
“brothers by one mother”. In Jn the 
matter of Maung Kyan (41), it was ob- 
served that “brother” strictly means the 
son of the same parents but is often ex- 


‘tended to mean the son of either parent 


in common. It is there added “whether 
the term is to be taken in its primary 
or secondary sense depends in each case 
upon the context in which it is found”. 
With this observation we agree and ap- 
plying it here, regarding the purpose of 
the Act of 1929, considering the pre- 


(39) £0 O 820; 143 Ind, Cas 154; AIR 1983 Oal 
358; (1933) Or. Oas. 494; 370 WN 453; Ind, Rul 
(1933) Qal. 351, 

(40) A IR 1931 Lah. 752; 133 Ind. Oas. 554; (1931) 
Or. Oaa. 1040; Ind. Rul. (1951) Lah. 794. > 

(41) 9 R 46; 131 Ind. Oas. 734; A IR 1931 Rang. 
173; (1931) Or, Oas, 669; Ind. Ral. (1931) Rang. 188 
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existing law, noting the reasons given 
for the conclusion arrived at in Firat 
Appeal No. 141 of 1924*, we conclude that 
“sister” includes “half-sister”. The refer- 
ence is accordingly answered in the 
affirmative. i 

Pollock, J —I agree that the question re- 
ferred to us should be answered in the 
affirmative. I desire to add only a few 
words. 
“On the strength of the Preamble of Act 
H of 1929, “An Act to alter the order in 
-which certain heirs of a Hindu male 
dying intestate are entitled to succeed 
to his estate”, it has been argued that if 
the sister’ was not an heir before this 
‘Act came into force, the Act would not 
make her an heir because the Act was 
‘intended merely to alter the order in which 
‘the persons who had previously been 
recognized as entitled to succeed and not 
‘to create new heirs. The contention seems 
to mea to be devoid of substance. In the 
-first place, as has been already pointed 
out, the Act applies to provinces where 
the sis'er was not regarded as an heir 
as well as to provinces where she was 
Tegarded as an heir and the Preamble 
wae des gned to apply to both. Secondly, 
the meaning of s. 2 read with sub-s. (2) of 
s. 1 see ns to be clear at least in this respect 
-that ¿where the Mitakshara Law applies, 
‘the peisons mentioned ins. 2 are entitled 
to succeed in the order so specified next 
after a father’s father. In Powell v. 
Kempton Park Racecourse Co., Ltd. (45), 
“Lord Davey stated at p, 1857; ‘Undou- 
‘ptedly’—I quote from Chitty, L. J's 
jadgment, words with which I cordial- 
‘ly agree— 

“It ig settled rule that the Preamble cannot be 


made use of to control the ensctments themselves 
, where they are expressed in clear and unambiguous 
T 0 g + 


The preamble cannot either restrict or 
extend the enacting part, when the Inngu- 
‘age and the object and scope ofthe Act 
‘are not open to doubt, and it is not un- 
“usual to find that the enacting part is 
“not exactly co-extensive with the preamble; 
see Maxwell’s Interpretation of Statutes, 7th 
Edition, p. 39. 


- For the reasons given in the order of | 


reference I think that this Act must be 

read as part of the Hindu Law as a whole, 

and it has been shown in the order of 

reference that wherever a sister and sister's 
(45) (1899) AO143; 68 U J QB 393; 8 L T 568: 

47 W B £85; 15 T L R 266;63 J P 290, 

“*See 172 Ind. Gas 858. Ed] = 
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GANPAT RAI MARWARI v. SUKHDEO RAM 


(PAT.) 17410 


son are entitled to inherit, then the half- 
sister and half- sister's son are also entitled 
to inherit on the general principle that 
the Hindu Law recsgnizes no difference 
between the full-blood and the half-blood 
except in a competition inter se. A sister 
succeeds as the father's, daughter, and a 
half-sister having tbe same father is, there- 
fore, an heir if the sister would be an 
heir. By interpreting “sister” as “father's 
daughter” the difficulties raised in Ram 
Adhar v. Sudesra (1), Kabootra v. Ram 
Padarath (2) and Sahoodra v. Ram Babu 
(3) would disappear. To exclude the half 
blood where the full-blood is entitled to 
succeed would, in my opinion, be con- 
trary to the general principle of Hindu 
Law, and s. 2 of Act II of 1929 should 
be interpreted, so far as it is possible, 
in accordance with the notions of Hindu 
Law. | 

I would, therefore, answer the question 
referred to us in the affirmative. 9 

D. Anawered in affirmative. 
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VETSUS 
SUKHDEO RAM AND otaers—DBraNnDANTS 
— RESPONDENTS 

Hindu Law-—Joint family—Trade—Business started 
by manager — Whether ancestral business—Liabtlity 
of minors born after business is started. 

It is with regard to adebt incurred for an ancestral 
business only that the minor members of the family 
or theirshares in the joint family property are 
liable. Benares Bank, Limited v. Hart Narain rh 
relied on. Rampershad Tewarry v. Sheochurn Dogs (1), 
explained and distinguished. 

The manager of a joint family has no power to im- 
pose upon a minor member of the family the risk and 
liability of a new business started by, him; such basi- 
ness isnot ancestral business. The fact thatthe 
minor members were not born at thetime that the 
business was started, makes no difference in this 
case. Sanyasi Oharan Mondal v. Krishnadhan 
Banerjee (å), relied on. i 


Appeal from a decision of the Subordinate 
Judge, Bhagalpur, dated August 30, 1934. 

Dr. Dwarka Nath Mitter and Mr. K. P. 
Sukul, for the Appellants. 

Mr. B. N. Rai, for the Respondents. 

Wort, J.—T his is an appeal by the®plain- 
tiffs arising out of an action claiming 
against the defendants, who are alleged to 
have been members of a joint Hindu family 
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business, a sum of Rs. 12,381 on: a kat- 
chitha. The learned Judge in the Court 
below has given judgment in favour of the 
plaintiffs against one Sukhdeo Ram who is 
the first defendant on the record. 

The family of which Sukhdeo was a 
member, consisted of himself and his 
brother ard two sons of his brother Maha- 
deo Makadeo died in the year 1930 before 
this suit was brought. The purpose of this 


appeal is to obtain a decree against the: 


two sons of Mahadeo who are minors. The 
learned Judge in the Court below has erme 
to the conclusion in a finding, which is 
not contested, that the business was not 
the ancestral joint business of the defend- 
ants. He has also come to the - conclusion 
again a finding which is accepted—that 
there was nothing in the evidence toshow 
that the business grew from the” joint 
family properly cr that its earnings were 
blended with the joint family estate: I 
am using the words of the judgment of the 
learned Judge in tha Court below. 

But it is contended by Dr. Mitter on 
behalf of the plaintiff-appellants that the 
business was a joint family business, the 
fact being that Sukhdeo, and his brother 
Mahadeo, before ihe minor defendants were 
born, had started this business. Reliance 
is placed upon KRampershad Tewary v. 
Sheochurn Doss (1), for this contention. 
The question there decided, however, was 
primarily a question of fact and at the most 
a question of mixed fact and law, but no 
question of principle was decided. The 
‘action was an action for partition and the 
“question arose whether the business was 
joint family property. It was held that it 
was. The five brothers had all joined in 
the conduct of the bus mess and the profits 
accruing had been thrown into hotch pot. 
Dr. Mitter also relies upon an observation 
of their Lordships of the Judicial Committee 
of the Privy Council in the case of Benares 
Bank, Limited v Hari Narain (2). 
members of a Mitakshara family, pure 
porting to act on behalf of themselves and 
their minor sons, mortgaged certain family 
properties. Amongst the debts for the 
‘liquidation of which this mortgage was 
-entered into, was a sum of Rs. 3,658 which 
was used in what was described as a thika 
business which had been started by certain 


members of the family. Amongst the 
(1)10MIA 490; 2 Sar. 177. 


(8) 59 I A 300; 137 Ind. Oas. 781; Ind. Rul- (1932) . 
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properties mortgaged under the ‘mortgage 
deed were certain properties in Allahabad 
ani Manjbiari, and with regard to these, 
their Lordships made this observation 
which js relied upon : i 

“Asto the Allahabad and Manjbiari properties, 
the:r Lardships were told by Oounsel for the bank 
thas they were worth a good deal more than the 
amount claimed by the bank, and that if it were held 
that they belonged to Jagdish Narain and Raghubir 
Narain, it wculd be unnecessary to consider the quey- 
tions arising on the items of Rs, 6,342 and Rs. 3,658,” 

Then their Lordships proceed to say: | 

“This, no doubt, correctly represents the legal 
position, but their Lordships are unable to hold 
upon ths facte that these properties belonged to the 
twc brothers “ 

I fail to understand how the. passage 
which I have read assists Dr. Mitter in his 
argument, The passage means exactly 
what it says and nothing , more, namely, 
thatif the properties referred to there be 
longed to the two brothers, who were-the 
mortgagors, a8 separate properties and 
that these properties being of greater value 
than the debt, the Bank would be able 
to recover the whole debt by the sale of 
these .two properties, and the question 
wilether these two properties, :as joint 
properties of. the family. could be 
charged with the sum of Rs. 3,658 used 
in the thika business started by: some only 
of the members of the family, would not 
arise. But in my judgment the decision 
of their Lordshipsin dealing with the item 


‘of Rs. 3,658 is pertinent to the matter with 


which we have to deal. Speaking of this 
item their Lordships gay : 

“It was urged on behalf of the bank that the busi- 
ness was ancestral and that the minors were liable 
for the debt to the extent of their interest in _the 
joint family property. On the other hand,:it was 
contended that the business was the personal bugi- 


~nesq of Jagdish Narain and the family had no in- 


terest in it, Their Lordships have examined the 
evidence, and they consider that the business was 
sterted by Jagdish Narain and Raghubir Narain as 
managers of the family. The business, therefore, 
cannot be said to be ancestral so as to render- the 
minore’ interest in the joint family property liable 


toz the debt" 
As 1 havesaid Dr Mitter contends tha: 


tte business was the joint family business. 


‘The expression ‘joint family business’ is 


frequently used as synonymous with “an- 
cestial business’; that I think is clear from 
the decision in Abdul Majd Khan v Saras- 
watt Bai (3). It is with regard to a debt 
incurred for an ancestral business only that 
the minor members of the family or their 
3) 61 I A 90: 147 Ind. Oas, 1; 10 O W N 1281;6R 
PO48; 66 MLJ 65; 39 L W 72, 58 O LJ 548; ae) 
Á L J19; A I R 1934 P04;15F L T 99; 35 PLR 10; 
30N LR 60; (1934) M W N 4; 36 Bom. L R 285; 38 
OWNS0L II NLJI1 EO... wag 
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shares in the jolot family property are 
liable. This is clear from the decision of 
the Privy Council in the Benares Bank case. 
A further passage in that judgment puts 
the matter beyond doubt. I read that 
passage in connection with the argument 
addressed to us by Dr. Mitter that the 
fact that the two brothers started this 
business constitutes it a joint family busi- 
ness. With regard to a similar -argument 
in the Benares Bank case, their Lordships 
made this observaticn. 

‘Next it was argued that a business started by the 
fatheras manager, even if new, must be regarded 
as anceat eir Lordships do not agree, It is 
in direct opposition to the 1uling of the Board in 
Sanyasi Charan Mondal v. Krishnadhan Banerji (4). 
The judgment in that case proceeded on the broad 
ground that the manager of a joint family has no 
power to impose upon & minor member of the family 
therisk and liability of a new business started by 
him.’ 


The fact that the mincr members were 
not born at the time that the business was 
started, in my judgment, makes no difference 
in this case; and in this connection I would 
obse:ve that the hat-chitha upon the footing 
of which judgment is sought to be obtained 
was curing the life-time of the minor 
defendants. On the findings of the learned 
Judge ia the Oourt below, it seems to me 
that it is quite clear that this business could 
not be rightly described as ancestral busi- 
ness. That being so, the bare fact that 
the principal defendant and the father of 
the other defendants started it, would not 
‘impose a liability upon the minor defen- 
dants. 

- Jt is next contended that the plaintiffs 
are entitled to a decree such as was asked 
for in the Benares Bank case (2) to which I 
have already made reference. It was there 
‘contended, and it is here contended by 
Dr. Mitter that the plaintiffs are entitled 
to a decree for sale of the minors’ interest 
in execution on the principle of the second 
proposition in Brij Narain v. Mangla Prasad 
(5), But in this case, as in the Benares 
Bank case (2), the case made ouf in the 
plaint is quite contrary to this coatention 
and would raise questions of fact which 
have not been gone into in this cage. 

. In my judgment the appeal fails and 
must be dismissed with costs. 


9 49 I A 108; 67 Ind. Oas. 124; 30M L T 228; 30 A 
LJ 409; 34 Bom L R700; 35 O LJ 498; 43M L 
(1992) M W N 364;49 O 560; 26 O W N 954; 16 LW 
8- À I R 1932 P'O 237 (PO). 
(5) 51 I A 129; 77 Ind. Oas. 689; 34; 46 M 
L J 28:2 PL T1; 2380W N 253; (1024) M W N 68; 
j 4 


19 LW 78; 2 Pat. L RB 4); A LBS: AIR 
1924P O 50; 33 M LT 457; 46 A 95;26 Bom. L R 500: 
110 L J107;1 0 WN48(PO), `- 
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Manohar Lall, J.—I agree. In my 
opinion this appeal is concluded by the 
observations made by my learned brother 
in the case of Ganesh Prasad Singh v. Sheo- 
gobind Sahu (6), where he reviewed all the 
relevant authorities on this subject. 


D. Appeal dismissed 
(6) 18 P L T 796; 173 Ind. Cas. 242; 16 Pat. 719; A £ 
R 1938 Pat 40; 4 B R230; 10 RP 393. 





CALCUTTA HIGH COURT . 
Insolvency Jurisdiction No. 109 of 1926 
April 23, 1937 
RBMPRY, J. 

In re A. K. FAZLAL HUQ 

Insolvency—Title to estate, if can ba decided in 
insolvency proceedings—Debt—JLoint debt—Assign- 
ment by one of tredttors—Assignee, if can enforve 
payment of whole debt—-Presidancy Towns Insolvency 
me Ma of 1909), s. 31—Order under—Trustees, if 
released from their bond. 

Title to an estate cannot be decided in an insol- 
yeucy proceedings. 

In a oase of a joint debt, an assignment ‘by one of 
the joint creditora does mot enable the assignee to 
enforce the payment of the whole debt. GhAtshulal 
Ganeshilal v. Ghumbhirmal Pandya (2), relied on. 

Where an order under s. 31, Presidency Towns 
Insolvency Act is passed, the trustees are released 
from their bond. Govind Das v. Jardine Skinner & 
Oo. (1), referred to. 


Messrs. B. C. Ghosh, S. B. Sinha and 
P. N. Mullick, for the Petitioner. 

Mr. 9. P. Chowdhury, for the Creditor. 

Messrs. S. N. Banerjee (Sr.) and J. N. 
Majumdar, opposed on behalf of debtor. 

Mr. Sourindra Mohan Bose, for ad» 
judicating creditors. 

Order. —This is an application made 
under ss. 30 and 31, Presidency Towns 
losolvency Act, but primarily under s. 31, 
to re-adjudicate the debtor. According to 
the affidavit made by Syed Ahmed Ally 
an order for adjudication was made on 
June 8, 1926, and a scheme of composition 
was sanctioned on August 26,1926 Two 
trustees were appointed who furnished 
security for Rs. 97,000. Under the deed, 
creditors in group A were to recelve rate- 
ably the money in the hands of the Regis- 
trar of this Oourt and the trustees were 
to make certain other payments and to 
pay Rs. 6,000 a year to them and the 
creditors in group B rateably, antil they 
had received 8 annas in the rupee. 

It is alleged that the trustees made no 
payment to one Keshab Lal Addy or his 
heirs. This gentleman died on February 15, 
1931, intestate. It is stated that his®son 
was his sole heir and lefta will making 
his only son,one Gopinath Addy, his sole 
legatee and that he was also his. sole 
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heir. It is alleged that this Gopinath 
Addy assigned his right to a debt of 
Rs. 4,000 to the plaintin, both as the sole 
legatee under his father’s will and as 
his heir,on March 17 1937. The present 
applicant made an affidavit on Merch 20, 
1937, and then commenced these proceed- 
ings. Although Keshab Lal Addy’s name 
appears as creditor 32 in group A, no- 
thing is stated as to whether he received 
any payment from the Registrar. The 
applicant does nct suggest that he ap: 
proached the trustees before starting these 
proceedings, According to the affidavit 
filed in opposition, Rs. 6,000 was owing 
to Keshab Lal Addy and his brother Nil- 
mcny Addy jointly, and that inadvertent- 
ly the Rs. 4,000 was entered in his schedule 
by the debtor as due to Keshab Lal Addy 
only. The debtor admits that no pay- 
ments were made to Keshab Lal or “his 
heirs, but states that this was due to 
disputés between Keshab Lal's son and 
_ Nilmony Addy, and that after the death 
of Nilmony his son gave notice to the 
trustees to make no payment to the heirs 
of Keshab Lal before these disputes were 
settled. x ; 
It is also allged that the security given 
for the Re. 6,000 was two life-policies and 
that Rs. 3,076 is payable under these poli- 
cies. The debtor offers to deposit in Court 
the balance of Rs. 1,963. It is alsostated 
that out of 55 creditors, the claims of all 
but five have been satisfied and that pend- 
ing’ adjustment of accounts, four of them 
have received payments. It is alsostated 
in the additional affidavit that the claim 
of Keshab Lal Addy has not been proved 
and admitted. The debtor produced the 
original proof of debt filed by the son of 
Nilmony Addy, From this it appears that 
the Ks 6,000 was due to Keshab Lal and 
Nilmony Addy jointly and that it wasin 
respect of two promissory notes given for 
money advanced on the security of two 
life policies. The claim is for Rs. 10,678. 
This proof was not signed by the Official 
Assignee as admitted for any purpose. 
Further in the debtors’ schedule, this 
Rs. 4,000 is described. under the heading 
“Partially secured debts’’ as jointly due 
to Keshab Lal Addy and his brother. 
The main grounds argued on behalf of 
the debtor were that the assignor, Gopi- 
nath Addy, purported to assign as sole 
legatee under the will of his father or as 
his sole heir, and his,title was not admit- 
ted, that in fact the debt of Rs. 4,000 
was due jointly to Keshab Lal Addy and 
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his brother Nilmony and, therefore, the 
assignor could not assign the whole debt 
or any partofit, and lastly, that the debt 
had not been proved or admitted within 
r. 128. The remedies open to a creditor 
Claiming under a composition are to apply 
under s. 80, Presidency Towns Insolvency 
Act, to enforce the provisions of the deed, 
or under s. 3] to re-adjudicate the debtor 
and set aside the composition. But under - 
r. 127 if a claim to bea creditor is dig- 
puted, the Oourt may order the debtor 
to give security for the amount of the 
claim and detain the same until the cre- 
ditor has established his claim in a regular 
manner. This rule is designed to’ meet 
the obvious difficulties which would arise 
if a dispute had to be decided on affi- 
davits. 

It was urgued that there was no bona 
fide dispu.e and that the debtor admitg’ 
that Rs. 1,963 is due jointly to the estates 
of Keshab Lal and Nilmony and, there- 
fore, the Court shoald pass an order under 
s. 31 with a preliminary order under 
s. 30, as was done by Greaves, J. in Govind 
Das ¥. Jardine Skinner & Co. (1) where 
that learned Judge passed an order for 
re-adjudication, but stayed that order for 
some time to enuble the trustees to pay 
off the admitted claim of the creditor. An 
order in some such form appears to be 
highly desirable if the circumstances per- 
mit, but obviously there must be, before 
such an order is possible, an ascertained 
sum due to the person claiming such an 
order. 

In the present case, the first. objection 
to the applicant's title is that his assignor 
is not admitted to be entitled to his 
father’s estate. The assignor claims as sole 
legates under a will, and litigation is 
pending as to that will, It is not sug- 
gested that this Court should decide that 
matter, but itis argued that because the 
applicant in his affidavit asserts that even 
if probate is not obtained,’ the assignor 
is entitled to the estate as sole heir, the 
Court should accept that statement. In 
my opinion this is not a proceeding in 
which the title to an estate should be decid- 
ed, and in this particular case, there is 
no proper evidence or materials for any 
such decision. The next objection is that 
the debt wasa joint debt due to Keshab 
Lal and Nilmony Addy. If in fact it is 
a joint debt, an assignment by one of 
the joint creditors would not enable the 


(1) 37 O W N 908; 80 Ind. Oas. 849; A I R 1924 Cal. 
176, 
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assignee to enforce the payment of the 
whole debt: see Ghishulal Ganeshilal v. 
Gumbhirmal Pandya (2). It was argaed 
that this isan admitted debt because the 
debtor in his schedule entered the name 
of Keshab Lal Addy as entitled to Rs. 4,000 
being creditor No. 32, and because the 
Official Assignee’ in his report made under 
the rules in the proceedings which resulted 
in the composition being sanctioned, report- 
-ed, that claims of the creditor were 
. admitted. 

In the affidavit filed on behalf of the 
debtor, itis stated that this entry in the 
schedule was made by inadvertence, and 
in support of this statement he pioduced 
the original proof of debt filed on behalf 
‘ -of-Keshab Lal and Nilmony in which they 
-claim Ra. 6,000 and more as due to them 
jointly,- in respect of an advance against 


the security of two life-policies. No other. 


proof `of this debt of Rs. 4,000 is produced 
and Counsel for the applicant admitted 
that this was the proof of debt in respect 
of the applicants claim. It is convenient 
to consider both the pointsin connection 
with these documents—whether the debt 
was a joint debt and whether it is a debt 
admitted by the Official Assignee. On the 
proof of debt, the Official Assignee has 
not signed his name in the space left 


for his signature if he admits the-claim. The - 
Act -does not require that the -admission- 


of a claim by the Official Assignee must 
be evidenced by his signature on the proof 
_ of débt. But it does provide for the pro- 
cedure if he does not admit the claim, cr 
rejects. it, and it does provide that -a 
claim to be a creditor must be made on 
a stamped document under Sch. 2. 

“It appears that the only proof of debt 
ffled before the Official Assignee was the 
proof by the son of Nilmony on behalf of 
his father and his uncle Keshab Lal Addy 
claiming a joint interest in the debt. 
There were apparently no materials before 
the Official Assignae on which he could 
alter the claim or admit that Rs. 4,000 
was due to Keshab Lal only, which, of 
course, would amount to rejecting the proof 
filed on behalf of Nilmony Addy. If there- 
fore the words in his report refer to the 
admission of claims by the Official Assignee, 
itseems obvious that he admitted a joint 
claim to this Rs. 4,000, and a secured or 
partially secured debt. In my opinion it 
is clear that ‘the debt set out in the 
schedule to the deed of composition is not 


(8y 62 U 510; 164 Ind. Oas. 111; 39 O W N 608;9 R 
O13 
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a debt admitted by the Official Assignee, 
for there is nothing to show that he 
admitted any debt of Rs. 4,000 due to 
Keshab Lal Addy only. - Further nothing 
appears to have been done as regards the 
security. 

In my opinion also, it is by no means 
clear that the words used in the report of 
the Official Assignee refer to any admis- 
sion made by him. They seem to mean 
that the debts were admitted by the . 
debtor. But in any case the debt in the 
schedule is not a debt or the debt admitted 
by the Officiel Assignee. Under r. 128 
proof is necessary and admission is neces- 
Bary just as it is under the Act itself and 
the proof is of a joint debt and the admis- 
sion claimed to be of a separate debt of 
which thereis no proof. The applicant is 
in the difficulty that if he alleges that a 
separate debt of Rs. 4,000 was admitted, 
he cannot show that it was proved, even 
if ‘proved’ in this rule merely mears that 
a claim in writing hag been made to the _ 
Official Assignee orto the trustees. In my. ` 
opinion there is a. bona fide dispute as to 
this debt and it is not a dispute which 
should be decided in these proceedings. 
The applicant asks the Oourt to decide. 
that Gopilal Addy was entitled to his 
father’s estate and that this debt was due 
to that estate, without any proper mate- 
rials. Il Was argued that all the applicant 
had to do was to show that he was a 
person interested and was then entitled to 
an order unders.3i. It- was argued that 
T. 128 did not apply. Under the rule no 
creditor can claim under a composition 
deed unless his debt has been proved and . 
admitted by the Official Assignee or thé 
trustes or trustees appointed under ‘the 
deed of composition. Unless his debt has 
been duly admitted, he cannot claim to be 
paid under the deed of composition and. 
therefore cannot complain that there has 
been any default on the part of the 
trustees because he has not been paid. | 

It was argued that as a person ia 
terested, the applicant had only to show 
that there had been some default in 
carrying out the terms of the deed of com- 
Position in order to induce the Court to 
set it aside. It was argued that the debtor 
admits that four other creditors have not 
been paid in full and that that is an ad- 
mission that there has been a delault in 
carryicg out the terms of the composifion. 
But the admission must, if the other side 
seeks to rely on it, be taken as a whole, 
and the debior alleges that accounts have ` 
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not been adjusted but part paymenté 
msde. In the circumstances it does not 
appear to me that there are sufficient 
materials-before the Court to decide whe- 
ther there bas been any default or such a 
default as would justify an order under 
8,31. For, it must be remembered that 
it has been held that an order under a. 31 
releases the trustees from their bond: see 
Govind Das v. Jardine Skinner & Co. (1) 
and that would or might affect other 
creditors. Then it was argued that two 
creditors support this application. One 
approved it. One of the creditors sup- 
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of both the brothers. But security has 
already been-given by -the trustees for 
payment of the sums payable under the 
composition deed, Oounsel argued that 
that was not the effect of the bond, but 
the bond is abundantly plain. It does not: 
seem to me that the rule was intended to: 
give a. mere claimant both the security: 
under the deed of composition and a fur- 
ther security under a special order. In. 
this particular case there is security 
for Rs. 4,000. ‘Two other points were. 
argued: one was that the debtor admitted 
preferential treatment of some of his credi-. 
tors. 


porting the application filed no affidavit 
and I declined to allow his Counsel to 
make a statement on instructions. The 
other filed an affidavit the day before 
this application was heard, and although 
he alleged that he had not been paid, in my 


find no such admission in his 
affidavits. a i 
It was argued that it was too late: to.. 
dispute the correctness of the schedule.” ` 
No question of estoppel was raised nor: 
could there be any estoppel, for Késhab~ `- 
Lal knew the facts. As this is the first 


opinion, it was impossible to act on that 
statement when the debtor had no oppor- 
tunity tommeet it. lt. was argued that the 
applicant was entitled, to an order under 
s. 31 because the debtor -had not sworn in 
affidavit, because the schedule had not 
been rectified, and because the trustees 
had not opposed this applicgtion. I.cannot 
see on what ground the applicant can 
assert that an affidavit by the debtor him- 
self is essential. The affidavits are made 


demand for payment, as far as appears, 
I cannot see why it is too late-to raise 
this point, particularly as it appears from ` 
the affidavit filed on behalf of the debtor 
that the heirs of Nilmony have made a 
claim in respect of this debt to the trustees. | 
Further, as pointed above, this Rs. 4,000 
is also described as a joint debt on the 
schedule ‘itself. In my opinion, therefore, 
this ‘application fails under e. 31, for, it is 


not established that there has been any ` 
default. by the trustees as far as the appli- 
cant is concerned, and these are not“ 
sufficient-.materials to establish any other | 
default; it fails under s. 30 because he `- 
“has not established bis right to-any ascer-* 
tained sum; and as there is sufficient | 


by his manager who states—and. I see no 
reason to doubt him—that he has been in - 
charge of the matter from the beginning. _ 
I-cannot myself follow why the debtor, 
should have: applied to rectify the register 
—this particular creditor had not had his 
Claim admitted or proved—and under 
T. 128 it’ would be unnecessary io take security already for his claim, no order 
action until he put in a procf ofa debt for should be passed under or on the lines of _ 
Rs. 4,000 due to him alone and it was- fr. 127. This application is, therefore, dis- - 
` admitted. As regards the position of the missed, but the applicant is at liberty to 
trustees, the application, as far as an order establish his claim, if any, in appropriate ` 
under s. 31 is concerned, if successful, proceedings. The applicant will pay the 
- would release them. As regards any ap- costs. 
plication under s. 30, they-may have been D. 
content to leave the debtor to place their 
case before the Oourt. And, however that 
may be, the attitude taken by the trustees 
is not the deciding factor in an ease 
under s. 30 or s. 31. Finally the appli- 
cant asked for an order, under s. 30, on 
the trustees to pay him. In my opinion 
his claim is disputed and it is not merely 
a bona fide dispute but substantial points 
have been raised which should be decided 
in prdper and appropriate proceedings. 
I consider an order under r. 127 and 
the debtor has offered to deposit in Court 
the amount admitted to be due to the heir 


Application dismissed. 





RANGOON HIGH COURT 
First Civil Appeal No. 13 of 1937 
June 22, 1937 
RAGULBEY AND SparGo, Jd. 

U TUN PE— APPELLANT 


vergus 
MA AYE KYI— RESPONDENT 
Burmese Buddhist Law—Adoption—Keittima—Sut 
or admintsiration by A on ground that she was D's : 
eittima adopted daughter — A living with D since 
childhood—D and her husband having no child— 
` Avidence of A's reputation as D's adopted daughter ~ 
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A married to nephew of D— After divorce A living 
with D with her children — Still having reputation 
as adopted daughter—Hvidence held was sufficient 
to prove keittima adoption , 

A applied for the letters of administration to the 
estate of D, claiming that she was the keittima 
adopted daughter and the sole heir of D. A was 
living in the house of D since she was four years old 
tothe time of her marriage D and her husband had 
nochild. A was married to the nephew of D. There 
was evidencethat A was adopted by D and also had 
& reputation as an adopted daughter of D. [ven 
after herdivorce A lived with D with her children 
and still had the reputation as an adopted daughter. 
The opposite contended that A was not adopted 
by D but lived at D's house asa servant girl. 

Held, that the evidence was sufficient to establish 
A's adoption as ketttima daughter. It was im- 
possible that she had a positionof a servant girl 
owing to the fact that she was married tothe D's 
nephew and lieved at D's house even after her 
divorce. 

BO, A. against the decree of the District 
Court, Pyapon, in O. R. No. 2 of 1935. 

Mr. U E Maung, for the Appellant. 

"Mr. U Tha Kin, fcr the Respondent. 

Spargo, J.— In Civil Regular Suit No. 2 
of 1936 in the District Court of Pyapon, 
which arose out of Civil Miscellaneous Case 
No. 18 of 1935 of the same Oourt, Ma 
Aye:Kyi applied for letters of administra- 
tioj: sto the estate of Daw Yon. Her case 
was that she was the keittima adopted 
daughter of the deceased and was the 
söle heir to her estate. She made her 
own three children defendants and also 
added one Maung Tun Pe as a defendant. 
He is a nephew of Daw Yon’s. Maung 
Tun Pe denied that Ma Aye Kyi was the 
ketttima adopted child of Daw Yon and 
prayed that Ma Aye Kyi's petition might 


be dismissed. He had made his own ap- 


plication for letters of administration to 
the estate of Daw Yon, and that was tried 
in Civil Regular Suit No. 1 of 1936. It is 
quite clear that the contest is between Ma 
Aye Kyi and her three children on the one 
hand and Maung Tune Pe on the other. 
If Ma Aye Kyi and/or her children are 
keittima adopted children of Daw Yon, then 
itis clear that they will exclude Tun Pe, 
asthe nearer excludes the more remote; 
and if none of them have been adopted as 
ketttima children, then Maung Tune Pe ex- 
cludes them. 

I will deal first with the case cf Ma Aye 
Kyi. She says that she was adopted when 
she was a small girl about four years old. 
She cannot, therefore, give any evidence 
about the actual adoption, but she was able 
to relate subsequent events. She says that 
-she had no further association with her 
natural father. In fact she says that she 
only heard of his death, which she says 
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took p'ace at Letpadan abdut 19 years: 
ago, the inference being that she did not 
attend his funeral or know anything abont 
his last illness. There is no.dispulte that 
Ma Aye Kyi married a nephew of Daw 
Yon’s, a brotber of Tun Pe’snamed Mya 
Din. There is no dispute that she lived in 
the house from the time when she was 
four, up tothe time of her marriage. She 
produced a considerable body of evidence 
to show that she was adopted by Daw 
Yon and U Po Thein as their keittima 
adopted daughter. U Han Myat does not 
say that he was present at the actual 
adoption, but he does say that Daw Yon 
told him that she had adopled Aye Kyi 
with a viewto inherit. He was able to 
say of his own observation that Daw Yon 
and U Po Thein treated Ma Aye Kyi as a 
natural child. Even after the divorce bet- 
wéen Ma Ave Kyi and Maung Mya Din and 
Ma Aye Kyi’s subsequent marriage, this 
witness was able to say that Ma Aye Kyi'g 
reputation as the agopted child of U Po 
Thein and Daw You persisted. U Po Ok 
is an old man of 65, and he says that he ~ 
Was present at the ceremcny when Ma 
Aye Kyi was adopted by Daw Yon and U 
Po Thein with & view to inherit. He says 
that he was specially sent for to witness 
and be present at the adoption ceremony. ` 
U Po Nyunt is another old man of 62, and 
he says he was present at the ceremony 
when Ma Aye Kyi was adopted with a 
view to inherit by U Po Thein and Daw 
Yon. U Shwe Zan was present at the 
ceremony. He was the natural father. 
At the ceremony her name was changed 
from Ma Aye Khin to Ma Aye Kyi. U 
Wayama, the presiding monk at a Kyaung 
where U Po Thein and Daw Yon were 
disciples, says that Ma Ays Kyi was re- 
puted generally to be the adopted daughter 
of U Po Thein and Daw Yon. He gays that- 
U Po Thein and Daw Yon told him that 
they had adopted Ma Aye Kyi with a view 
to inherit. U San Bwint says that he 
was instrumental in getting the attendance | 
of a number of elders at the adoption 
ceremony ; and U Lu Gale and U Ohn Myat 
say that they also were present at the adop- 
tion. 

There was nothing in the cross-examina- 
tion of these witnesses tocast any doubt 
upon their reliability. It was generally ` 
directed to showing that they had very 
little property; but U Han Myat claimed 
to bea man of considerable property, and 
it cannot be said of the others who had 
less that they, therefore, had any interest 
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to servein giving false evidence for Ma 
Aye Kyi. Jtistrue that Maung Mya Din 
gives evidence forMg Tun Pe, but no great 
reliance can be placed upon what he Bays 
because he is Tun Pe's brother and is 
evidently on bad terms with Ma Aye Kyi. 
Thé story set up by the defence was that 
it was true that Ma Aye Kyi was brought 
to Daw Yon’s house many years ago and 
left there by her father, but that it was not 
an adoption. She was taken there to be 
kept by U Po Thein and Daw Yon asa 
servant because she “could not pull on 
with her step-mother”. It is suggested 
that the change of name from Ma Aye 
Khin toMa Aye Kyi was not on account 
of her having been adopted by U Po Thein 
and Daw Yon, but because U Po Thein had 
a lesser wife by the name of Ma Aye Khin. 
Daw Yon changed it to Ma Aye Kyi for thjs 
reason. 

From the fact that Ma Aye Kyi married 
the nepltew of U Po Tnein and Daw Yon, 
>- it seems probable tgat her position was 
not that of a servant girl. It is not im- 
possible’ of course that Mya Din eloped 
with her, but there is this fact also to be 
taken into account that aljer the rupture 
with Mya Din and his going away and 
deserting his. wife and children, both wife 
and children remained on at Daw Yon’s 
house where presumably one would expect 
thèm not to be very welcome if Ma Aye 
Kyi was a servant girl with whom the 
nephéw had contracted amis-alliance. She 
remained there for four. years. ‘before she 
remarried. A number of witnesses were 
called for U Tun Pe to say ‘that they 
bought houses from Daw Yon or had some 
trangactions involving immovable property 
with her, and that as partof the necessary 
inquiries incidental to such transactions 
they asked Daw Yon whether she had any 
children. Some of the witnesses say ‘‘child- 
ren $ others say “keittima adopted chil- 
dren”. It.is suggested that there. is a 
current idea that when a Burmese. Bud- 
dhist spouse dies leaving she other spouse 
and. children, the children become entitled 
toa vested interest in the property and 
that, therefore, it is considered , necessary 
40 ask about the existence of children 
before ome are made from the surviv- 
ing spo 

Pde ae think that there is a great deal 
of value in the evidence to show . that 
Daw Yon said on such occasions that she 


had no children or that she had no keittima . . 


adopted children. ‘The evidence concerned 
the purchase of an unusually large number 
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of houses from Daw Yon U Myaing says 
that two Ohettyars purchased two houses 
from her Aung Than. says he bought 
U Po Kyaw refers to the pur- 
chase of yet another house from Daw Yon. 
Even if all these statements were true, 
it might be that Daw Yon, feeling sure 
in her own mind that the adopted childrén 
having been well provided for, would not 
create any trouble - subsequently over tie, 
Possession of the property that was being 
sold, told the purchasers that there were'no 
children in order io re-assure them. Ma 
Aye Kyi had lived in Daw Yon's house for’ 
many years. 'U Po Thein and Daw Yon 
were achildless couple and there would; 
therefore, be nothing surprising iu their 
adopting Ma Aye Kyi “as their keittima, 
adopted child. She has proved that she 
bore this reputation. Utinayana (witness 
No. 2 for Maung Aye Gyan) relates-how there 
was a gift of ‘books to the Kyaung from 
U: Po Thein and Daw Yon and Daw Yon's 
brother ` U Po Kin. When these .bovks 
were brought some days later by U Po Kin 
and U Po Thein; Utinayana found ` that 
there: was an inscription on them showing 
the names of the donors as U Po Thein; 
Daw Yon and their group of children. This 
is an-odd- expression, and -Utinayana- days 
that hè inquired from U Po Thein what . 
the meaning‘of it was,.and U Po Thein 
said that he (U. Po Thein) and _ his ‘wife 
Daw Yon-had “also adopted ~ the thre 
childrénof- Ma Aye Kyi with a view’ to 
NIN Eble witness says he knew that 
Ma Aye i had been adopted by-U Po 
ee ‘and | aw “Yon from, personal” ener 
le 
Sg that this body. of evidence is 


sufficient to establish the adoption as a 


kettttma’ daughter of Ma Aye~ Kyi. ‘It is 
in this casé to-decide wae- 
ther ‘Ma “Aye Kyi’s three children were 
also ` adopted as keittima children because 
it is sufficient for the disposal of this 
appeal'to decide that Ma Aye*‘Kyi was so 
adopted. I would, therefore, confirm the 
decree granting to Ma Aye Kyi letters: of 
administration’-in respect of the ‘estate of 
Daw Yon, deceased, with costs ; ; Advocate's 
kr five gold mohurs. ==  : 
- Baguley, J.—I agree. ki 
8, ` ih, Dias confirmed. 
sa 
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, Mortgage— Priortty—Subrogation— riy mort- 
gaged to several mortgagees—Purchaser of property 
paying off earlier mortgage—Hea can keep that 
mortgage alive for his benefit and clatm priority over 
subsequent morigagee if he has not covenanted to pay- 
him—Absence of express or implied intention in 
deed-—Intention to keep mortgage-alive, if can be 
presumed— Payment to prior mortgages by etther 

“or -purchaser, whether material 

: Where there are several mortgages on a property, 
the owner of the property subject tothe mortgages 
may, if he pays off an earlier charge, treat himself 
as- buying it and stand in the same position as his 
vendor; or to put it in another way, he may keep 
the incumbrance alive for his benefit and thug come 
in before a later mortgagee. This rule would not 
apply if the owner of the property had covenanted 
to pay the later mortgage-debt, There is no statute 
law in force in the Punjab governing cases where 
& person, other than a mere olunteer, pays’ a debt 
due .by another and, therefore, the relative rights of 
the parties concerned are regulated by equity, justice 
and good conscience. In such cases the obvious 
question to ask in the interests of justice, equity and 


> 


good conscience is what was the intention of the party . 


paying off the charge? He had a right to extinguigh it 
and aright to keepit alive. What was hisintantion ? 
. H there was no express evidence of ‘it, what inten- 
tion should be ascribed to him? The ordinary 
rale is that aman, having aright to act in either 
of two ways shall be assumed to have acted acoord- 
ing to his interest. Therefore, in the absence of 
‘any express or implied -provision in the deed, it 
must be presumed that -yéndee, by paying off the 
por mortgages, intended toikeep it alive for his 
benefit, and use it as a shieldsinthe event of any 
attack on histitle by a subsequent incumbrancer 
whom he had not undertaken to discharge. In cases 
‘of this kind the transaction must be examined asa 
whole, and it is immaterial as to whose hand actual- 
ly paid the money over to the prior mortgages. 
Malsreddi Ayyaredds v. Adusumtlli Gopala Krishnay- 
“ya (1), Gobind Das-Gopal Das v. Puran Mal-Prem- 
(‘eukh (2) and Sita Ram v. Kartar Singh (3), relied 
‘On, z 
_ [Oase-law discussed.] 

F.0. A. from the decree of the Sub- 
Judge, First Olass, Amritsar,, dated August 
24, 1936. ; 

. Messrs. Anant Ram Khosla and Muham- 
mad Din Jan, for the Appellant. < 

Messrs. Dev Raj Sawhney and Nthal Singh 
(for Plaintiff) and Mr. Shabbir Ahmad 
(for Defendant No.4), for Respondents. 


Tek Chand, J—The shop in dispute 
belonged originally to Sobha Singh, de- 
fendant No.1. On October 30, 1916, Sobha 
Singh mortgaged this shop and a house 
with which we are pot copeerned in this 
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litigation, to Pandit Ram Ditta and_his- 
son Pandit Karam Ohand (defendant No. 4’ 
for Rs. 6,000. The mortgage was- with? 
possession and it was agreed that the 
mortgage money would carry interest at 7 
as. per cent. per mensem and that the rent: 
actually realized would be credited towards 
the interest.. On March 1, 1927, Sobha 
Singh and his son Sundar Singh, defen- 
dant No. 2, mortgaged the same shop and.. 
some other property to Karam Chand, 
son of Sant Ram (defendant No. 3) - for 
Rs. 13,000. Out of ‘the consideration for 
this mortgage, Rs. 4,000 was paid to the 
morigagors and tke remaining Rs. 9. 
was left in deposit with the puisne mort 
gagee (defendant No. 3), for payment- to 
the prior mortgagee (defendant No. 4) whom 
he was to redeem. It is common ground 
between the parties that defendant -No. 3 
did not pay anything out of this sum of 
Rs.'9,000 to defendant No. 4 nor did -he 
take any steps to redeem- thé earlier 
mortgage. 6 -- i 
‘In 1928 the prior mortgagee, defendant 
No. 4, Pandit Karam Chand, son of Ram 
Ditta (Ram Ditta having disd- in the 
meantime) bropght a ‘suit against the 
mortgagor, Sobha Singh, for recovery of the 
amount-due to him on foot of his mortgage 
by sale of .the mortgaged properties. 
In that suit the puisne mortgagee (de- 
fendant ~No:*3) was not‘impleaded as & 
party. On May 31,. 1929, ‘a preliminary 


-decree was passed: under O. ‘XXXIV, T. 4; 


Civil Procedure Code, declaring that: the 


‘amount due tothe then plaintiff, Pandit 


Karam Chand (present defendant No. 4) 


.was Rs.-.5,953-8-0, and fixing a date for 


payment. .The mortgagor having- failed’ 
to pay within the time fixed, -a final decree 


: was passed and the shop and the house 


ordered tobe sold py public auction. In 
the auction, the shop fetched Rs. 2,200 
only andthe house Rs. 6,000. Before ‘the © 


. confirmation of -the sale, however,- the 


judgment-debtor Sobha Singh obtained 
the permission ofthe executing Court to 


| sell the property privately and he sold the 


shop alone to Kam Singh, plaintiff, for 
Rs. 10,000. On February 18, 1932, he 
executed a sale deed in favour -of the 
plaintiff, in which it was stated that out 


' of the sale price Rs. 9,310 had been. left 


‘with the vendee (plaintiff) from which the 


. vendor- would get paid by the vendee “as ` 


much amount as is due under the decree” 
to the decree-holder Pandit- Karam Ohand, 


. gon of Ram Ditta (defendant No.4), before ` 


the Senior Subordinate Judge, Amritsar, 


eo 
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-and,“will thus get'theshop released from 
attachment”, and that the remaining 
amount would be paid to the vendor. In 
the deed no mention whatever was made of 
the second mortgage in favour of defen- 
dant No.3. On the other hand, it was 
expressly Stated that the ehop sold was 
‘free from all liabilities except, the. charge 
of Pandit Karam Ohand, son of Ram Ditta 
(i.e. defendant No. 4), which shall be paid 
out ofthe sale money.” The deed was 
registered on-February 19, 1932, and on the 
same day the judgment-debtor (defendant 
No. 1), the decree-holder (defendant No. 4) 
and the vendee (plaintiff) appeared before 
the -executing Court, and the sum of 
Rs. 7,400 was paid by the vendee to the 
decree-holder who executed a receipt in his 
favour and also handed over the mortgage 
deed to him. sana 

Some time after the sale,- the puisne 
mortgagee, Karam Chand, son of Sant 
Ram (deffndant No. 3), brought a suit. 
against the mortgagors eSobha Singh .and 


his son Sundar Singh (defendants Nos. 1, 
the amount - 


ao a for eee of 
ue to him on foot of the second mortgage 
dated March 1, 1927. In that suit he Sid 
not implead as parties either, the . first. 
mortgagee, Pandit Karam, Ohand, son of 
Ram . itta (defendant. No. 4), or Ram. 
Singh (plaintiff) who, as stated above, had 
purchased the shop in-dispute. In. due 
course the suit was decreed, and in execu- 
tion of that decree the mortgaged properties,’ 
including the shop in dispute, were ordered 
to.be sold. Thereupon, Ram Singh.(plaintiff) 
instituted the present suit for a declara-- 
tion that he was the owner of the shop in 
question, and that it was not liable to be 
gold in execution of the decree obtained by 
defendant No.3 against defendants Nos. | 
and 2. Inthe alternative. he asked for a 
declaration that, by paying off the prior 
mortgagee (defendant No. 4), he has been 
subrogated to that mortgagee's rights and 
therefore, theshop could notbe sold in 
execution of the decree of defendant No. 3 
against defendants Nos. land 2 without 
reservation of the plaintiff's charge -which 
amounted to Rs. 8,300. ia 

The suit was resisted by the puisne 
mortgages (defendant No. 3) who denied 
the plaintiff's right to claim a prior charge 
on the shop, and also disputed the correct- 
ness of the amount claimed. The learned 
Bubordihate Judge has granted the plain- 
tiff a decree declaring that the shop’ could 
not be soldin execution of, the decree of 
defendant No. 3 without reservation: of 
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the plaintiff's charge for.Rs. 7,409; carry- 
ing future interest at 7 as per cent. per 
mensem. From this decree the puisrie 
mortgagee ‘defendant No. 3) has’ appealed, 
praying for a total dismissal of the suit; 
while the plaintiff has’ filed cross-objec- 
tions in which he. urges that the decree 
obtained by defendant No.3 against defen- 
dants Nos. l- and 2 is a nullity and that 
in execution of that decree the: shop in 
dispute cannot be sold at all.- LH 
The only point argued on behalf of 
the appellant is that, even though defend- 
ant No. 4 held a prior mortgage on the shop 
in question for’ Rs.‘'7,400--and that thet 
mortgage was redeemed after the sale ‘of 
the shop by.the mortgagor .tothe plaintiff 
with the money paid by the latter to ‘the 
prior mortgagee out of .the purchase price, 
the plaintiff could'not claim priority’ for 
that amount: over the puisne mortgagee. 
Both Counsel have cited a large. number 
of rulings, but I think:-it: unnecessary..t& 
discuss them in detail, as the principles 
governing.cases of this kind -are well | 
settled and .the decision in each case 
proceeded on .its own. peculiar facts. It 
will be sufficient to. refer to the latest pro 
nouncement. of their < Lordships “of thë 
Privy OQouncil in Malireddi Ayyureddtn. 
Adusumiulli Gopala Krishnayya. te where: 
Lord Phillimore. .. observed :. (at ° -ppe 
194-95*) : : NOIRE” ia Soen‘ n d 

“It is now settled law that where in India there’ 
are several mortgages ona property, the owner of, 
the property, subject tothe mortgage may, if he pays 
off an er lee ahs treat-hi ‘as buying it 
and stand inthe same podition as his vendor ; or-to? 


put it in another, way,: he may -keep. the incum- 
brance alive for his benefit and. thus come in before. 


later mortgage-debt....... ..-- ae h PANA aa 
. In the case before us, there is no such 


covenant by the vendee (plaintiff) to pay’ 
the later mortgage debt of defendant No. 3. 
- Indeed, as ‘already stated, the sale deed. 
made no merition of the mortgage in favour 
of defendant No. 3;° on the other hand, it 
expressly stated that’ the only mortage 
on the property sold was thatof defends 
ant No.4, and except for that mortgage, it 
was ‘free from all’ incumbrances”. The 
case, therefore, is governed byt he general 
rule enunciated by ‘their Lordships i the 
ruling cited and not by the exception Men- 
tioned-therein. ‘There is no statute law in 
i () 47 M 190; 79 Ind. Oas. '592; å IR 1924 PO 38: 
5i-f A 140; 22 ALJ 45;46 M'Ud 164;- 19 LW: 
215; 28 Bom L R i; 34M L T1; 2. Pat. LR ee 
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1025; L R 5A PO 40,10 WN27(PO).. o ia 
* Pages — T ui Ge 


228 


force in the Punjab ‘governing cases. where 
:& person, Other that a mere volunteer, 
paysa debt due by another and’ therefore, 
the relative rights of the parties concerned 
re regulated by equity, justice and gcod 
conscience. And it has been laid down by 
their Lordships ofthe Privy Council in an 
earlier case, Gokaldas Gopaldas v. Puran 
Mal Premsukhdas (2), (at p. 1046*), that in 
panD Cases ; 

“the obvious question to ask in the interests 
Justice, equity and good conscience is what was ie 
intention of the party paying off the charge? 
He had a right to extinguish itand a right to keep 
ut alive." What was his intention? If there was 
no express evidence of it, what intention should be 
ascribed to him? The ordinary 1ule is that a man 


having a right to act in either of t 
eg nen to have acted hover diag: ° to he ea 
The learned Ccunsel for the appellant 


conceded that the general 
above, and that, in the absence of any 
express'or implied provision in the deed, 
it must be presumed that the vendee, by 
paying off the prior mortgagee, intended to 
eep it alive for his benefit, and use it as 
a shield inthe event of any attack on his 
title by a subsequent incumbrancer whom 
he had not undertaken to discharge. He 
urged, however, thatin this case, though 
the prior mortgagee was actually paid off 
by the plaintiff, the latter had really 
agreed in the deed to hand over the entire 
Bale price to the vendor, who himself 
wasto pay off the prior mortgagee. In 
support of this argument, Counsel. referred 
to the following passage in the sale 


rule is as stated 


ining sale money, 


amounting ft 
left in trust with Saad 


the aforesaid 


J Judge, Amrit 
= A get thesold shop released Ton Tac 


, Clearly, this sentence does not bear the 
construction sought to be put on it by the 
appellant's learned Ogunsel, But even if it 
were 80, it will not, in my opinion, make 
any material difference. As observed by 
& Division Bench of this Court in Sita Ram 
Y- Kartar Singh, 146 Ind. Cas. 239 (3), in 
cases of this kind the transaction must be 
examined ‘as a whole, and that “it is 
immaterial as to whosé hand actually paid 
the money over’ to the prior Wortgagee. 
In the present case, as has already been 
stated, the vendee (plaintiff) had no 
(2) 10 0.1035; 11-I A ¥86; 4 Sar, 543 (P O 


3) 146 Ind. Oas. 239: é - 34° 
ES 47: 6 RL r i a R 1933 Lah. 416; 34 P 
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Knowledge of the puisne mortgage -in 
favour of defendant No. 3 (appellant) and 
it was he who had actually paid the prior 
mortgagee before the executing Gourt and 
obtained the mortgage-deed from him. 
There is, therefore, nothing from which an 
intention on the part of the plaintiff to 
waive tke benefit of his equitable right as 
the subrogee of the rights of the prior 
mortgagee could be inferred. The cases 
cited bythe appellant's -Oounsel, Surjivam 
Maruari v. Barhamdeo Pershad (4), 
Bisseswar Prosad v. Lala Sarnam Singh 
(5), Muhammad Sadiq v. Ghaus Muhammad 
(6), Maksud Alt Khan v. Abdullah Khan (7) 
and Govindaswami Thevan v. Doraiswamt 
Pillai (8), are clearly distinguishable. 
They fall within the exception to the 
general rule enunciated by their Lord- 
ships of the Privy Council in the case 
cited above: Malireddt Ayyareddi v. 
Adusumilli Gopalakrishnayya (1). In each 
of these cases the vendee, with full know- 
ledge of the puisne®* incumbrance, had un- 
dertaken to pay both the prior and the puisne 
mortgagee out of the sale price, which had 
been kept in deposit with him but as a 
matter of facty he hadpaid the prior mort- 
gagee only, and had sought to rely on this 
payment as a shield against the puisne. 
mortgagee. This he was not allowed:to do, it 
being held that : 

“A person who has undertaken to discharge 4a, 
mortgage, but has defaulted, cannot set up as against 
that mortgagee a right of subrogation based on the 
discharge of another incumbrance: Bisseswar Pra- 
sad vV. Tala Sarnam Singh (5) at p.139*." > ; 

In such cases the vendee having cove 
nanted to pay both the mortgagees out of- 
the purchase price, had taken the obliga- 
tion. on himself and payment by him of the 
prior mortgage was in discharge of his 
own obligation ; consequently no question 
of subrogation could possibly arise as 
against the second mortgagee whom he 
himself had undertaken to pay, but had: 
not paid. To hold otherwise would be to 
allow the purchaser to get an advantage 
by non-fulSiment of his part of the con- 
tract, which he would not have obtained 
if he had carried it out. As has been 
explained above, the right to use the prior 
incumbrance as a shield is based on-the 
presumed intention of the purchaser to 

(201 J 288, 

5)60LI 134, 
9 35 A 101; 7 Ind. Oas. 200; 7 A L J 914 (F B). 
(7) £0 A 218; 108 Ind. Oas. 725; A I R 192% AI 11; 
25 A LJ 1017. 

(8) 34 M 119: 6 Ind. Cas, 781; 20M LJ 380;8 M 
L T133; 0910) M W N 390. ` 
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keep alive that incumbrance for his own 


‘benefit ;' but this presumption is rebutted ` 


when the purchaser covenants to discharge 
` both the prior and the puisne mortgages 
out of the purchase price : see Sheldon on 
' Subrogation, s. 28 As stated already, no 
such covenant exists in the present case, 
‘and therefore the rule laid down in these 
Tulings is not applicable. T hold, therefore, 
‘that the learned Judge of the Court below 
has rightly decided that in this. case the 
Plaintiff is entitled to priority forthe sum 
“of Rs. 7,4C0 which he, at the instance of 
‘defendant No. 1, had paid to defendant 
No. 4 on the decree obtained by the 
“latter on foot of his prior mortgage of 
‘October 30,1916. The appeal failas and is 
‘dismissed with costs. The cross-objections 
were not pressed and are dismissed also 

with costs. 
Abdul Rashid, J.—I agree. 
9. Appeal and Cross-objeciion 

k dismissed. 
6 
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RAJENDRA RAMASWAMI KAMYA.. 
NAICKER ZAMINDAR or SAPTUR 


‘— RHASPONDANT = oe 
Easement—Riparian rights—U _ riparian 
owner's right to divert water to tank situate at long 


distance—Whether easement or riparian right— 
Riparian rights—Obstruction—Acqutsition of an 
to maintain dam by prescription—Acquirer, whe- 
ther obtains immunity in respect of all other ob- 
` structions arising from existence of dam——Obstruc- 
tion by accumulation of silt amounts to nuisance — 
‘Remedy of person injured—Upper proprietor's rights 
—Acqutsition of right to maintain dam—Owner, tf 
entitled to all waters intercepted by dam—It can 
-enlarge dimensions of channel—Lamttation Act (IX 
of 1908), s» 23—‘Oontinuing : wrong’ ruction 
of dam by upper riparian owner—Obstruction to 
water by accumulation of stli—Injury to lower 
yiparian owner is continuous —Easements Act (V of 
-1882), s. 17— Prescriptive right, whether can be obtain- 
ed in respect of silt accumulation, Ne 
Where the upper riparian owner, is not seeking to 
-use the water of the river for 8 riparian tenement 
but to' fill a tank situate at a.long distance, the right 
.to divert water to such a tank by putting up a 
ent dam across the river is one in the nature 
ofan easement and is not a riparian right. The 
lower- riparian owner is, therefore, entitled to insist 
‘that:these should be no excessive user and that.the 
easement should be enjoyed ‘in a manner consistent 
with his, rights and without increasing the burden 
of 


the easement. Fisher'v, Secretary of State (1), re- 
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Even if a person acquires the right by presêrip- 
tion to’maintain the dam, he does not obtain a kind 
of immunity in respect of all other obstructions that 
may arise in the natural course of things by reason 
of the existence of the dam. The obstruction caus- 
ed to the free flow of water in the stream by such 
accumulation amounts to a “nuisance” and the 


- riparian owner who is injured thereby may take 


steps to abate it even by going on the other- per- 
son’s land, if only he can do it peacefully. If this 
is not permitted, his remedy is to sue for an in- 
junction and for damages, 

The ecquisition by the up riparian owner‘ of a 
prescriptive right to maintain the dam will nott- of 
itself entitle bim to all the waters intercepted by:the 
dem but only to such water as he has accus- 
tomed to take by the channel. If he is entitled to 
draw water through a channel with certain dimen- 
sions, he cannot ee the dimensions of that 
channel John White & Sonav.J & M. White (4) and 
Brown v. Best (5), religd on. 

The injury caused to the lower riparian owner by 
obstructions due to the sacoumulation of silt owing 
to the erection of a dam may well be regarded asa 
“continuing wrong” within the meaning of :8. 23, 
‘Limitation Act, and he will have a causa of action 
acoruing de diein detem, until the eupoeing party 
acquires & Sra ge right to maintain the ob- 
struction. jrup Koer v. Abdul Hossein (3), relied 


0 

"it is doubtfal whether a prescriptive right could 
be acquired at all in respect of a shifting or chang- 
ing mass like silt acoumulation. Lemmon v. "Webb 
(3), referred: to. 

O. A. against the decree of the Sub-Judge, 
(Second Additional), Madura, in O. 8. No. 73 
of 1926. 

The Government Pleader (Mr. K. 5. 
Krishnaswamy Iyengar) ‘and Mr. K. S. 
Champakesa-Inengar, ‘for‘the Appellant. 

‘Messrs. K.: V. Krishnaswamy Iyer, M. 
A. Krishnaswamy Iyer and R. Ramasubbu 
Iyer, for the Respondent. l 


Varadacharlar, J.—As the introductory 
facts have been set out in our. judgment :įn 
A. 8. No. 165 of 1930, it is -mifficient tostate 
here that thie appeal arises‘out of disputes 
between the Government and the zamindar 
of Saptur in respect of silt clearance near 
and over the Vannapparai anicut and ‘of 
tthe extent of the Government's right to 
take water through the Sivaneri channel, 
which branches off from the Periyar in 
front of this. anicut; At this point, the 
river has a bend and flows more or less 
south to north. The anicut has been con- 
structed soath west to nortb-east and the 
channel takes off from the right or eastern 
bank of the river. In the plaint, tke 
gamindar who is a lower riparian owner 
complained of two matters: (t) that the 
Government through its servants and ryots 


-of the Ayan villages had - widened’ ‘and 


deepened the ‘Sivaneri channel from time 
‘to time -thus obstructing more. water ‘irom 
the ‘river, and (ii) that ‘the river has silted 


-Teed 


“} 
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up on hoth- sides above the. anicut- and .crest.of.the Vannapparai anicut. During 
reeds, etc., have grown, with the result that: _the-pendency of the suit in the lower Court 
; water passes only over:a small portion-of 2. certain worka alleged to be by way-c 
stha ahicut. ‘Two. reliefs were- accordingly clearance, of sand at the mouth of the 
‘prayed “for:, prayer, (a) elated . to «the ~ channel -had been executed by the Govern: 
`. Clearance.of silt and remoyal of. the reeds, ment and certain interlocutory proceedings 
tc; Prayer (b) asked for the restora- had ,taken place wih reference to the 
-tion -of the channel to,'a. width .of Six “same. - Adverting to the terma,of the Higi 
ii:yards with the bed leyel at half-a. {oot Court's order made in that connection, the 
- above the crest of the Vannapparai dam. learned Subordinate Judge also directec 
, Prayer (e) may be left alone as it the defendant to restore the status qu 
.. merely suggested a method by which the ante as per-the detailed provisions con: 
: relief asked for in prayer.(b) might be tained in para.. (3) of the decree. Agains 
Carried oub,- ~*. So ~ the-decree, in so faras it is against. the 
,.. The written -statement denied “that” there. defendant, Government has preferred. the 
- had been any widening. or deepening of appeal. The plaintiff has filed a .memo 
- the channel --aftér 1876. This particalar. randum of objections claiming that all ithe 
„ JCAr was mentioned because it was with reliefs asked for in the plaint should haye 
. -Teference to that date that the High Court” been granted. Z 

: had'decided.. in A.-8 31 of 1883 that the It. will be convenient at the outset t 
. Government-had. not ‘been shown to have ° deal with an argument as to onus-of proo 


Ranged the depth, width ‘or position of advanced on behalf of the appellant 


“the channel. No-figures: were given in the The plaint alleged that by reason of the 
Written’ statement- ds “to ‘the -dimensions, state of things therein described, the supply 
, .€t¢e.,,of the channel, but the Government of water to the plaintift's tanks was greatly 
- took. care. -pót to admit-the -correctness of diminished, that the plaintif’s ryots sufferec 
HK the -allegations in. the plaint- as to the thereby and that in ‘consequence thereo: 
dimensions of the channel or its-bed level. plaintiff suffered damage-to the extent oj 
, AS regards the silting, Government said Ra. 440 in Faslis 1329 to133l. The writter 
< that ‘tno act.of the-defendant contributed to statement denied that thers had been an5 
tke silting up, if any, or to the growth ofthe diminution in the supply of water flowing 
. reeds"; it wasadded: —— - over the anicut and passing to the plaint 
ag BANG ka aka ani ond a = iff's tank. Italso denied thatthe plaint 
_ he natur sroteotion of the aa and if isd sustained any damage. It suggestec 
> tans me cerry one f P gi the adjoining that, on the other hand, by reason of’ wha 
NS EE Ta o oe -os = es the zamindar had been doing further eas 
The Government-also raised`a plea. of cn the river (at the point A), his tanke 
ete ae ` were receiving a much larger supply 'o: 
“ang ye continuance to the knowledge of the plaintitt- ested than before and that the cultivation 
and his predecessors-in-title of the present state of 
« ‘things in assértion of a hostile title by the defendant under, them had been greatly extended 
<- for over half a century.” - - : - This isthe matter in dispute in the con 
.. Of the issues framed in the case it ig” nected suit. On the issue as to damage; 
sufficient to mention Issue.No. (2) relating to”. framed in this case, the lower Court founc 
the width and bed level of the channel, . that the zamindar had not proved that be 
_ Issue. No; (4) relating to the Bilting up ofthe “has suffered damages as a result of any 
: Tiver and obstruction by growth of brushe specific act of the defendant.” Taking hi 
wood and Issue No. (6) raising the plea of stand on this finding, the learned Advo- 
-. limitation. Issue No. (9) was the general cate forthe. appellant has contended tha 
, issue as to the relief to be given-to the in the absence of proof of damage, the 
plaintiff. The .trial Court held that the plaintiff was not entitled to any of th 
„Buit was not barred by limitation. Under reliefs claimed in the suit. He maintaine 
Issue No. (4) it found that the river had this propcsition even.on the footing that th 
~ become silted up and obsirncted and ac- suit was to be regarded as one betwee) 
cordingly gave certain directions in respect two riparian proprietors. But at the en 
of the removal of the silt and reeds.: Under of his argument he also made reference t 
Issue No, (2) it accepted. ag conect the the prerogative of the State in India, t 
- figures given in the Commissioner's report distribute the waters of public sweams i 
; ¿nd plan [Exs.-63 and-63 (a)] as ta the any manner it liked and contended that i» 
~- widi of the channel and fixed - the bed this view at least the onus must be lài 
.- Jeyel_t the head as two feet below the on the Plaintiff to prove damage. Th 
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‘decision in Fisher v. Secretary of State (1), 
on which he relied, is itself suffisient 
authority against the first contention, 


‘because the Government, as upper riparian ° 


Owner, is not seeking to use the water of the 
river for a riparian tenement but to fill a 
tank situate ata long distance. Further, 
the right to divert water to such a tank 
by putting up a permanent dam across 
the river is one in the nature of an ease- 
` ment and is not a riparian right. The 
lower riparian owner is, therefore, entitled 
to insist that there should be no excessive 
user and that the easement should be 
enjoyed in a manner consistent with his 
Tights and without increasing the: burden 
of the easement. As the Government claims 
the easement by prescription, the lower 
Oourt rightly held thatit is for the defend- 
ant to show the extento? his prescriptive 
Tight. The existence of the dam is not*in 
dispute nor its dimensions. But on proof 
that the silt has accumulated near or over 
it In a way calculated to obstruct the 
normal flow of water over the dam, the 
plaintiff is entitled to relief: unless Govern- 
ment can show that the plaintiff's remedy in 
respect thereof has become barred by limita- 
tion. As regards the dimensions of the 
channel, it is the plaintiff who complains 
that they have been interfered with by the 
Government and the lower Court was, there- 
fore, right in throwing upon him the burden 
of proving that fact. By an application of 
the presumption against wrong doing, the 
Oourt started with a presumption in favour 
of the existing state of things and called 
upon the zamindar to prove that it is 
. ae en from the original or lawful condi- 
ion. 


Should the question of onus, however, be 
considered from the point of view of pre- 
rogative of the State, the decision in 
Fisher v. Secretary of State (1) no 
doubt lends support to the appellant's 
contention that even in circumstances 
like those of the present case, the onus 
is on the plaintiff to show that he has 
sustained damage. The learned Judges, 
however, did not base their decisions on 
that ground because they found that even 
Placing the onus on the defendant, the 
evidence established that the plaintiff in 
that suit had not sustained damage. We 
are, however, unable to accede to the con- 
tention that the present case should be 
detefmined with reference to the ‘ preroga- 
tive of the State. The written statement 


(1) 88 M 141; 2 Ind. Oas; 335; 19 ,M LJ 191, 
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makes no reference to this aspect and it- 
has not been suggested that anything is 
now being done by the Government. in’ 
pursuance of any project or contemplated. 
irrigation work. Both parties dealt with 
the cdse on the footing that it was one: 
intended to determine the extent of the; 
existing: rights of the zamindar on the one: 
hand ‘and the Ayan ryots served by the, 
Sivaneri channel ‘on the other. It does 
not seem tous fair at this stage. to cons 
vert the defence into one based on the 
Government's prerogative right. The find- 
ing recorded by the lower Oourt on the 
question of damages is carefully worded.’ 
The judgment undoubtedly proceeds’ on 
the footing that the accumulation ‘of’. silt, 
eic, near and over the anicut has dimi» 
nished the supply of water flowing over 
the dam, but it nevertheless found against 
the plaintiff on the question of damages 
because the damage, if any, was not shown 
to be attributable to any act of the 
Government. We may also point out that, 
so far as the plaintiff complains of tha 
obstruction. caused by the accumulation ‘of 
silt, it is difficult to-see where any ‘ ques- 
tion of prerogative right of distribution of 
water comes in. On the other hand, if 
driven to it, we feel constrained to say 
that the correspondence discloses an un- 
reasonable attitude on the part of some of 
the local officers concerned in rejecting even 
modest proposals made from time to time 
by ‘equally responsible officers, though for 
the time being the latter happened to, be 
in charge of the estate under tha Court of 
Wards. i 
It was also contended on behalf of the 
appellant that as the accumulation ofsilt 
has been found to be due to natural causes, 
and the allegations in the plaint attribut- 
ing the same tothe acts of Government 
officers have not been proved, the plainti 
is not entitled to any relief. This argu 
ment ignores the effect of the evidence 
(including that of P. W. No. 13, an officer of 
the Government) showing that the accu- 
mulation is caused by the existence of the 
anicut which has been constructed by the 
Government for the benefit of the Sivaneri 
channel. The authorities establish that 
the obstraction caused to the free flow of 
water in ihe stream by such accumulation 
amounts to a “nuisance” aad that the 
riparian owner who is injured thereby may 
take steps to abiteit even by going on thg 
other person’s land, if only he can do it 
peacefully. If this is not permitted, his 
remedy is to sue for an injunction’and fot 
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damages: see Coulson and Forbes, on 
Waters, 5th Edn. pp. 667 and 658; Angell 
on Watercourseés, paras. 388 and 389 : Gould 
2 Waters, para. 3453, 
in para. 445 of Farnham on . Waters show 
that the position is the same even when 
natural causes combire with the existence 
-of the dam to bring about the obstruction. 
We cannot, accept the appellants’ conten- 
‘tion that once Government acquires the 
tight by prescription to maintain the dam, 
it. also obtains a, kind cf immunity in reg- 
pect ‘of all otber obstructions that may 
arise in the natural course of things by reason 
of the existence of the dam. 
It.;was next contended that plaintiff's 
remedy, if any, in respect of the clearance 
ofthe silt had become barred by limita 
tion. It must be mentioned here that 
though there is a reference in para 15 
of the written statement to the plea of 
limitation, it would rather seem to refer 
to, the state of the channel than to. the 
accumulated silt in the river. The written 
statement carefully avoids making any 
admission as to the silt accumulation, as 
shown by the use of the. expression uif 
any’ in para. 10. In any event, the defen- 
dant puta forward no specific or definite 
case as tothe time during which there has 
been acctmulation of silt at any particular 
spot. Appellants’ learned Counsel relied 
on, the fact, appearing from Ess. H series 
and N. series, that from time to time over 
a period of nearly forty years before suit, 
the plaintiff's officers -have been complain- 
ing to the defendant's officers about silt 
accumulation in the suit locality and have 
been asking for ils removal, while the 
defendant's officers have uniformly declined 
‘to allow it to be done. But the evidences in 
the case, including that, P. W. No. 13 esta- 
blishes wl at might even ‘otherwise be safely 
presumed, that in this jungle stream the silt 
appears at one season and disappears by 
the action of the floods in another season 
and its re appearance in another year may 
well be cn different spot. P. W. No. 13, who 
examined the locality under iustructions 
from the Government just before he gave 
evidence, has prepared a sketch (Ex 889S) 
wherein he shows, to the south of the dam, a 
mass of obstructing material which he des- 
cribes as ‘shifting low sand shoal now a 
little above anicut crest” This practically 
corresponds to what is shown in the Oom- 
inissioner’s plan Ex. 63 (a), as A-7, A- 8, 
A-9; C-2, U-3, C-8, C-t and is described in 
para. 10 (e) of bis ,Teport (Ex, 63) as “silted 
up by barid i in uneven level,” Itis difficult 
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arise ‘any plea of 


, limitation in respect of the removal of 


such obstruction. The injury caused to 
the lewer riparian owner by obstructions 
of this kind may well be regarded as a 
“continuing wrong” within the meaning of 
s. 23 and he will have a cause of action 
accruing de die in deiem, see Rajrup - -Koer 
v. Abdul Hossein (2), at pp. 404, 40.* (and 
s 24 of Act IX of lè7l1 with its 
Iilustration), until the opposing party 
acquiries a prescriptive right to main- 
tain the obstruction. As stated already, . 
the Government has no specific case in 
respect of this silt accumulation. There is 
accordingly no question of any acquisition 
of prescriptive right in respect thereof. It 
is indeed doubtful whether a prescriptive 
right couid be acquired at allin respect of - 
a shifting or changing mass like silt accu- 
majation : sae Lemmon v. Webb (3), at 


Tt was sought to be maintained by 
reference to the en N-3, that the 
accumulation on the left fla: ak of the river 
indicated by the letters ‘abc” on that 
sketch must have continued to exist +t that 
definiie spot and in that definite form for 
a sufficiently long time so as to give'rise 
to a prescriptive right. One answer to this 
argument is that no such case has been 
put forward in the written statement. In 
N-3, which is dated 1894, it is indicated 
that this silt bank is overgrown with 
shrubs. There is nothing. to show the 
length of time during which or up to which 
it existed Between 1894 and 1896 the 
estate officers were pressing ‘for the fe- 
mcval of silt, but in N-20 dated Bep- 
tember 16, 1894, it is stated by the Deputy 
Oollectcr, as reported by the Manager, 
“that the silis have been cleared by nature 
during the late freshes in river.” In sub- 
sequent correspondence, till we some to 
1917, no reference is found te silt accumu- 
lation or its removal. We are, therefore, 
unable tohold that the silt accumulation 
shown in N-3 has permanently remained 
there in any definite form. In Ex. 88S, 
P. W. No. 13 has shown in the same locality 
an accumulation which he has described 
in the ‘following words: “portion referred 
to a8 silt bank formed by river deposit; 
with vegetation, ‘reeds, after the anicut 


2) 6 0'694; 7 I A 240; 70LR 589;4 Sat. 199 


page se 64 LJ Oh. 205; 11 R 116;7L T 
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was bailt.”- No question was pot to him 
in cnief examinaticn about this except to 
elicit that the 

“Silt bank acts asa buffer to the natural bank b 
increasing the breadth of ground through whic 
the water will have to cut (para. 250f the depo- 
sition.” 

In cross-examination the witness ex- 
Plained how in bis opinion the silt bank 
comes to be formed on the left flank 
(para. 58) and added iù para.59 “from 
the vegetation on the silt banks, I shall 
Bay that there area few years old.” .No- 
` thing further was elicited from him jin 
Te-exdmination as to what he meant by 
saying “a few yenrs. On the other hand, 
the suggestion of Government aB appears 
from the crogs-examination of D. W. No.1 
(on p, 877 of the record) was that thase “are 
not silt banks but natural high grounds.” 
D. W. No. 1 emphatically repudi- 
‘ated that suggestion and P. W. No. 1 
agreed with equal emphsis that it was silt 
accumulation and not natural high ground. 
‘There is also the fact (noted by the lower 
Court) that in respect of any cause of action 
that accrued to the plaintiff subsequent to 
1906, no plea of limitation can affect the 
plaintiffs remedy because of the minority 
of the plaintiff and his elder brother who 
died a minor. We accordingly hold that 
there isno force in the plea of limitation 
so far as the claim forthe removal of the 
silt is concerned. 

We see no other tenable objection to 
the direction in para. (1) of the lower 
Court’s decree. The question whether 
from an engineering point of view the 
removal of the silt is desirable or undesir- 
able seems to have been considered by the 
officers of Government almost wholly with 
reference to the interests of the Ayan 
ryots Such considerations seem to us 
irrelevent to the case, though even on the 
aspect cf “safety” to the dam, the‘évidence 
does not make out that the direction given 
by the lower Court will, in any war, 
endanger it. 

Proceeding next to the objections to 
cl. (2; of the lower Court's decree, we may 
state at the outset that the acquisition by 
the defendant of a prescriptive right to 
maintain the dam will not of itself entitle 
him to all the waters intercepted by the 
dam but only to such water as, he has 
beén accustomed to take by the Sivaneri 
channel : see John White & Sons v. J. & M. 
White 4). If he is entitled to draw water 
through a channel with certain dimensions, 


he cannot enlarge the. dimension of that. 


(4) (1906) A O 73; Srs LJP 0-14; ML TG, 
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channel: see Brown v. Best (5). The 
dimensions of the Sivaneri channel ae 80 
often been the subject of’ dispute between 
the parties that it is eminently desirable 
to fix them with such precision as ‘the 
circumstances permit. (Their Lordships 
after considering the oral and documentary 
evidence in the case concluded as follows). 
Except to the extent of the variation 
above made in respect of the depth of thè 
channel, the decree of the Court below is 
confirmed and the appeal and the memo- 
randum of objections are dismissed. ‘As 
the appellant has succeeded in part and 
failed in part, we make no order as'to the 
costs either in the appeal or in the memo- 
randum of objections. 


N -8. Decree varied. 
(5) (1747) I Wilson K B 174; 95 E R 557, 
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January 14, 1938 
Mire AHMAD, d. 
GELA RAM SHANKER DASS—Avori0n- 
PUROHASER—-APPELLANT 
VETSUS : 
MAKHAN SINGH SIKH ann OTHERS — 
— RESPONDENTE. ; 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 92—Applicatton under—Nottce to auction-purchar 
er, if mandatory—Order without notice, if Ulegal. 

n an application to set aside sale under 
AL r. 92, Oivil Procedure Code, it is mandatory 
tres proviso of r. 92, to send a notice to the auction 
purchaser who is affected by.the application, befdre 
the objection application of the judgment-debtor. is 
adjudicated upon. An omission to send notice’ makég 
the order illegal. 


‘OC. A. from an order ofthe Senior Sub- 
Judge, Kohat. 

Mr. L. Hukam Chand, forthe Appellant. 

Mr. S. Sawan Singh, for the Respondent 
(Makhan Singh). 

Mr. L..Gokal Chand Kohli, ‘for ‘the Rés- 
pondents (Gurditta Mal and Shanker Das). 
. dudgment.—&. B. Makhan Singh: had 
a decree against Gurditta Mal "Ghaaker 
Das and other judgment-debtors. In exé- 
cution of that decree a house was auctioned 
and was purchased by Chaudhri Gela Ram, 
One of the judgment debtors Gurditta Mal 
objected tothe sale. On May 28, 1937, the 
objecting judgment-debtor and the decree- 
holder were present and the Oourt fixed 
June 11, 1937, for evidence. One of the 
witnesses summoned by the decree-holder 
was Obaudhri Gela Ram but na regular - 


. & a 
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notice was given to Ohaudhri Ge'a Ram of 
thé, objections put in by the jadgment- 
debtor. Ohaudhri Gela Ram was ill and 
he, wrote back on the summons that he 
| Could, not attend on account of indisposition 
and that- & Commissioner may be appointed 
to take his evidence. On June 11, the 
execution Judge set aside the sale and as 


. . Tegards the auction-purchaser, he observed 


that he did not care to appear. The 
auction purchaser has come up on appeal to 
this Court and has pressed the objection 
that he was not given an opportunity to 
‘be heard. Rule 92, .0. XXI, Oivil Pro- 
| cedure Code, deals with the setting aside of 
auction sales, The, proviso to this Rule 
rung thus’: | , 
“Provided that. no order shall bə made unless 
notice of the application has been given to all 'per- 
sons affected thereby.” ` <a 4 


It was, therefore, mandatory that notice 
should have been’ sent’ to the auction pur- 
` chaser who was affected by the applica- 
tion before the objection application of 
„ the judgment-debtor-was adjudicated upon. 
“The leirned Oounsel for the respondents 
‘argues that the auction-purchager knew of 
` the p-oceedings because he was summoned 
witness and that his omission to 
appear through a Oounsel was, therefore, 
deliber te.. I am not prepared to agree 
- with this contention. There is nothing to 
show that the auction- purchaser knew that 
he was sent for to give evidence in con- 
nection. with the objection application of 
the jud¢gment-debtor.: The decree-holder 
was auctioning so many other properties, 
The auction-purchaser may have got the 
impression that it was in connection with 
some other property that he was being 
summoned. a 
' “At any rate a regular notice should have 
been sent 'to the auction-purchaser by the 
-execution Judge before he set aside the 
Bale. and his omission to do so makes the 
order illegal. I, therefore, accept the appeal 
get aside the order dated June 11, 1937, 
and remand the case to the execution 
Jndge with the direction that he should 
hear the objection application in the pre- 
sence of the auction-purchaser and then 
pase his orders. . -Parties to bear their own 
costs. : 

+ B. : Appeal accepted. 
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CALCUTTA HIGH COURT 
Oivil Rule No. 650 of 1937 . 
Jaly 22, 1937 E A 
OosTALLO, Ac. C. J, AND Hoera, Jee 
BHAGABAN DAS SHAH —PgTITIONAR 
h versus 4. , 
FIRST LAND AOQUISITION 
COLLECTOR, OALCUTTA~— 
Opposits PARTY ; 

Land Acquisition Act (I of 1894), s. 18 (1) - Colled- 
tor acting under Act—-Whether Subordinate to High 
Court—Refusal to make reference on: ‘application 
under s. 18 (1)—Reviston to High Court under Civil 
Procedure Code (Act V of 1908), a. 115,-Competency. 

In order that s. 115, Oivil Procedure Code, should 
be applicable to a case, it is necessary that the Court 
should be subordinate to the High'‘Oourt. Having 
regard to the provisions of the Land Acquisition 
Act, it cannot, for a moment, be contended, that the 
Ooliector when actmg under thë Act isinany way 
subordinate to a High Oourt. According to the 
general scheme of the Act, if he is subordinate to 
anybody at all he must be subordinate to the Local Gov- 
érnment, and in order to enable the Local Govern- 
ment to exercise effective control over the Collector, 
the Legislature have thought fit to provide by s. 55 
of Act that the Local Government should have 
power to make rules gpnsistent with the Act for 
the the guidance of officers in all matters connect- 
ed with the enforcement of the Act. The Collestor 
is clearly one of the officers to whom s. 55 applies, 
and the Local Government, therefore, have the power 
to make rules as they may consider necessa r 
controlling the adtion and procedureof the Collector, 
with reference to matters to which s. 18, Land 
een Ast, relates. fp. 239, col 1 | i 

here, therefore, the Collector refuses to make a 
reference to Court on an application under s. 18 (D, 
of the Act, his refusal is not subject to revision by 
the High Court under s. 115, Civil Procedure Code, 
Administrator-General of Bengal v, Land Acquisition 
Oollector, 24-Perganas (1) and Leath Elias Joseph - 
Solomon v. H. O. Stark (8), dissented from. ’ 


_ Messrs. Rama Prosad Mukerjee and Mohit 
Kumar Chatterjee, for Mr. Kushi Prasan 
Chattersee, for the Petitioner. À 

Messrs. 5. C. Basak and Bankim Chandra 
Banerjee, for the Opposite Party. 


=> 


Costello, Ag. C.J.—This matter arises 
out of a petition affirmed by one Bhagaban 
Das Shah on April 22, 1937, which was 
entitled: “In the matter of an applicatizn 
under s. 115, Civil Procedure Oode, and 
under s. 107, Government of India Act, 
and in the matter of Bhagaban Das Shak 
of 169, Ahiritola Sireet, Oalcutta, Petitioner 
v. The First Land Acquisition Collector, 
Oalcutta of 5, Bankshall Street, Oalcutta, 
opposite party.” Atthe outset it may be 
sad that one is surprised to find that the 
petition was headed with a reference toa 
section of a Government of India Act 
which had ceased to exist. One can only 
imagine that the petition as regards its 
captions had been drafted in the old com- 
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mon form, that the author ofthe petition 
“was extremely dubious from” the, very 
commencement as to whether s. 115, Oivil 
‘Procedure Code, would be of any assistance 
‘to him. The petiticn was a belated one 
“which again raises some doubt in the mind 
of the QOourt as to whether the petitioner 
. had any real faith in his own case. It was 
endorsed by an officer of the Oourt as 
having been moved on April 30, 1937, 
presumably in order to save limitation, 
for the petition was directed against an 
-order made by the First Land Acquisition 
Collector, Calcutta, dated -February 1, 1937. 
“The prayer in the petition upon which that 
-order was made was to this effect: 

tı “Your petitioner prays that your Honour may 


be p to refer the matter to the Oalcutta Im- 
. provement Tribunal in the above terms: 
The “above terms” were these: 
_ “}, That your petitioner is dissatisfied wa ee 
award of valuation in the above case and begs 
that the matter be referred to the Qalcutta Im- 
provement Tribunal under s. 18, Iand Acquisi- 
tion Act for a proper determination of the amount 
of compensation payaBle to your petitioner on 
account of loss of earnings, damages to business 
and costs of removal. 
' 3, That your petitioner has got an extensive 
and well, established business in the above pre- 
mises and has also got an Kiectric Dal Mill in a 
portion of the ope premises No. 107, Akiri- 
*tola Strest, which 1s held by your petitioner under 
a lease having 6 years to run. ` 
3. That a sum of Rs. 7,500 (Rupees seven 
thousand and five hundred) ought to have been 
-awarded in favour of your petitioner on account 
of damages to business, loss of earnings and costs 
of removal in consequence of the acquisition of 
_ the above premises.” cs 
The “above premises” are described as 
| being No. 9, Ahiritola, 2nd Lane.. It ap- 
pears that the petitioner was the owner of 
„a business or (possibly, in a sense, two 
‘businesses) carried on in the adjoining 
premises being No. 107, Ahiritola Street 
as well as in No. 9, Ahiritola, 2nd Lane. 
An award had been made whereby in res- 
pect of premises No. 107 compensation 
was allowed under the heads of ‘“Machi- 
nery,” “Statutory Allowance" “Removal” 
and “Loss of earnings”. There was also an 
award in respect of premises No. 9 in the 
form Kap 


For lease-hold interest w Nil 
Structure s E iee . 5,000 
Statutory allowance eae . 750 





Total. 5,750 


It is clear, therefore, that as regards the 
award in respect of premises No. 9, Ahiri- 
tola, 2nd Lane, no compensation was 
allowed for “loss of earnings” over abd 
--above what had already been awarded ‘in 
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‘863 agide or such other or 
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respect- of No. 107, Ahiritola Street. It is 


‘on that ground that the petition which- I 
have read was put ‘forwatd. Presumably 


the petition should be regarded ‘as’ bein 
36. We find’ on t 
petition this endorsement: _ 2 
“0-12-0 annas O. F. Stamp- ao 
i (Sd.) J. Da > epee 
First Land Acquigition Oollector, Valoatta 
= | dated October 12, 1938. 
There is also endorsement: , ie a 
“Refer if no objection a 
: (8d.} J. De. . ae 
| Collector, October 13, 193561" 
and in the order sheet kept by the Uollec- 
tor in pursuance of: the provisions: of 
r. 129 of the Records Manual, 1917, there 
is this entry: l ne Mi 
“October 13, 1936. Petition of reference filed on 
behalf of Bhagaban Das, Refer if no objection. 
a (8d) J. De, Oolleotor.” i 
The matter came before the Collector 
on February 1, 1937, and this order waa 


A kak ih: 


feck 


‘then'recoided: 


“A petition for reference .was-filed on- October 
12, 1936, on behalf of Bhagaban Das -Shah claim- 


„ing for damages etc. As it appears that payment 


of compensation awarded to him was received o 
September 3, 1936, without protest, I refuse tom 
any reference.” l 

It was against that order that the 
petition to which I referred at the outset— 
the petition which was affirmed on April 
22, 1937, and presented to the Court on 
April 30, .1937—was directed. That peti- 
tion was considered by a Bench of this 
Oourt consisting of M. O. Ghose- and 
Khundkar, JJ. on April 30, 1937. On that 
date they inade an order in these terms.:-_ 

“Let the record be sent for and a.rule issue calling 


upon the opposite party to ehow cause why the 
order complained of in the petition should b . ke 


rther order made as 
to this Court may seem fit and proper.” j 
Mr. Rama Prosad Mukerjee, appearin) 
on behalf of the petitioner has A 
and argued very strenuously and cogently, 


‘that this matter may properly be said to 


fall within the purview of 8.115, Civil Pro- 
cedure Code. Mr. Mukerjee agrees that s, 107 


of the defunct Government of India Act can 


have no hearingon the matter whatever: 
still: less, indeed, can its successor-s. 224, 
Government of India Act, 1935, in an 
conceivable manner apply. We are, there- 


fore, left in this position that we have ‘to 


determine whether we can interfere, ang 
whether we ought to interfere under tho 
provisions of s. 115, Civil Procedure Code 
with the order made by Mr. J. De on Febru- 


ary 1, 1937. 


Mr. Mukerjee has contended that wheb 
making that order Mr. J. De was func- 


| 
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tioning as a Court, and not only as a 
Oourt, but,as a Court subordinate to this 
High Oourt. Therefore, this Oourt isin a 
position or rather is empowered to revise 
the order made by Mr. J. De if it thinks 
fit so to-do. ‘Mr. Rama Presad Mukerjee 
bases his contention on the fact that there 
is in existence cne or two, or pcssibly 
more decisions of this Court which say 
that a Land Acquisition Collector when 
functioning under the provisions of. the 
Land Acquisition Act as contained in 
Part 3 of the Actis functioning in a judi- 
cial capacity and not merely in an adminis- 
trative or ministerial capacity, Mr. Muker- 
jee relied upon the case in Administrator- 
General of Bengal v. Land Acquisition Col- 
lector, 24-Perganas (1) in which at p. 245* 
we find these, observations ‘of the Oourt 
‘which consisted of Henderson and Mitra, JJ. 
' speaking in the year 1905: 
: “The... question .....is whether .this Gourt has 
jurisdiction under s. 829, Oivil Procedure Code, or 
“s, 15 of 24 & 25 Vict. C. 101 to interfere It is 
"admitted ‘that up to and inoeluding the time of 
making his award the Collector was in no sense a 
vadicial officer and that the proceedings before him 
‘not judicial proceedings, Ezra v. Secretary of 
` State (2) and however irregular his proceedings were, 
we cannot interfere with his award made under 
6. 11 of the Act. But when an application is 
‘made to the Oollestor, requiring him to refer the 
‘matter to the Oivil Court, the Collector may have 
to determine and, it seems to us, determine judi- 
cially whether. the ‘person making the application 
was represented or not when the award was 
‘made, or whether a notice bad been served upon 
‘thé applicant under s, 12 (2) and what period of 
limitation applies and whether the application is 
under the circumstances made within time. The 
‘Qollector's functions under Pert 3 of the Act are 
‘Clearly distinguishable from those under Part 2, 
“Part 3 of the Act relates to proceédings in Oourt. 
.In.our opinion the ‘Odllector in -rejecting the 
application was a Court and acting. judicially and 
his order is subject to revision by this Court. To 
“hold otherwise would be to give finality to an 
award under e. Ll even in cases in which the 
Qollector acts irregularly and contrary to law 
and then refuses on insufficient grounds to make 
a reference under Part 3 of the Act. The party 
‘aggrieved may be left without remedy which is 
Implied by a judicial trial-before the Judge.” 

It is. to be seen that Henderson and 
-Mitra, JJ. drew 2 distinction and seta 
definite dividing line between the functions 
-which are exercisable by a Collector 
under Part 2 of the Act and those exer- 
cisable by him under Part 3 of the Act. 
‘Mr. .Rama Prosal Mukerjee has pressed 
that view upon us. It is, in my opinion, 
extremely difficult to understand on what 

D gO WN ôn. es 
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basis any such distinction can be made. 
It becomes all the more difficult to under- 
stand, too, when one looks at the precise 
language of s. 18 itself, which is of course 
the section under which these proceedings 
were taken. Section 18 is in these terms: 

“(1) Any person interested who has not accepted 
the award may, by written application to the 
Collector, require that the matter be referred by 
the Oollector for the determination of the Oourt, 
whether his objection -be to the measurement of 
the land, the amount of the compensation, the 
persons to whom it is payable, or the apportion- 
ment of the compensation among the persons interest- 
ed. (2) The application shall state the grounds on 
which objection to the award is taken.” , 

Then follow certain provisos which we 
need not consider for our present purpose. 
It is to be ohgerved therefore that there 


-is in the section itself a clear contrast, a 


definite antithesis, between the Collestor 
on the one hand and the Oourt on the 
otker, and when one refers to the defni- 
tion section in the Act, namely s. 3, that 
Opposition becomes all the more marked. 
For's. 3 (c) says: 

“The expression “Qolledtor” means the Oollestor 
of a district, and includes a Députy Oommis- 
sioner and any officer specially appointed by ‘the 

Government to perform the functions of 
Oollector under this Act;” 
while 3 (d) says? 

“The expression ‘Court’ means a principal Civil 
Court of original jurisdiction, unless the Looe! 
Government has appointed (as it is hereby em- 
powered to do) a special judicial officer within any 
specified local limits to perform the functions of 
the Oourt under this Act.’ 


It is agreed that as regards OCaloutta, 
the Improvement Trust ‘Tribunal falls 
within that definition of the éxpressicn 
“Oourt". The position, therefore, was that 
the aggrieved party was petitioning the 
Oollector to refer the matter of compensa- 
In this connection, one 
should bear in “mind” the provisions of 
s. 55 of the Act which in subss. (l) 


provides: 

“The Local Government shall have power to 
make rules consistent with this Act for the 
uidance of officers in all matters connected with 
its enforcement, and may from time to time alter 


and add to ths rules so made,” 


There are further provisions in that 


‘section which we need not now Consider. 


The materiality of that section is this 
that the Local Government has power 
to make rules guiding and indeed, control- 
ling the Oollector as regards matters 
touching the enforcement of the Act. It 
is extremely dificult to see how in euch 
Circumstances -jt could ever have been 
thought that when functioning under the 
provisions of s..18 of the Act the Qollea- 
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tor was acting in a judicial capacity. 
Another case to which we were referred 


by Mr. Rama Prosad Mukorjee is that of. 


Leath Elias Joseph Solomon v. H. C. 
Stork (3). It is reported in Leath Elas 
Joseph Solomon v. H. C. Stork (3) and 
also in Leath Elias Jaseph Solomon v. H. 
C. Stork (3). This case is even more 
difficult to understand than the case I 
have just mentioned. Indeed in my mind 
it is almost impossible to understand the 
basis on which the decigion was arrived 
at. Tnis decision is stated in the head- 
note in these terms: 

“Although the Land Acquisition Oollector is 
not a Court (I emphasize the word not) within 
the meaning of s. 115, Civil Procédure e or 
s. 107, Government of ‘India Act, and consequently 
that section does not strictly apply to an order by 
the Oollector refusing to make a reference to Court 
ander s. 18, Land Acquisition Act, still there 
being no other remedy outside the jurisdiction® of 


Oharterd High Court, the High Court hes power- 


to revise guch an order.” 

The judgment is that of Jack and Khund- 
kar, JJ. At p. 846* bf the report in the 
Oaloutta Weekly Notes, we ind this pas- 


BE 

Se ie can be no question that. the act of the 
Collector in refusing to make,a reference under 
s. 18, Land Acquisition Act, is “a judicial Acts. The 


petition of reference coriesponds to ane laint in 
a suit. It initiates judicial proceedin e Land 
Acquisition Court which by virtue a: 54 Land 


Acquisiticn Act, is a Oout subordinate to the High 
Oourt, and the petition for reference is practically 
a part of those proceedings, Though, therefore, 
technically s. 115, Oivil Procedure Oode, may not 
be applicable, it was hardly the intention of the 
Legislature that there should be no remedy against 
the wrongful rejection’ of an application for refer- 
ence,- It may be noted in this connection ‘that no 
relief under s 45, Specific Relief Aot, could be 
obtained outside the jurisdiction of the © ‘Qhartered 
High Courts. In these ,ciicumstances and in view 
of the previous rulings of this Court, Administrator- 
General of Bangali v. Land Acquisition Collector, 24- 
Perganas. (1) and Krishna Das Roy v. Land Acquist- 
tion Collector of Pabna (4), we will not decide 
against the petitioner on the preliminary point.” 

1 tind myself quite unable to follow 
the reasoning upon which that decision 
purports to be based; one would have 
thought that it was trite learning that this 
Court cannot interfere in its appellate 
jurisdiction in revision or in a proceedi: g 
analogous to a revision unlessthe matter 
falls within the purview, and strictly within 
the purview of s. 115, Civil 
Code. 
have imagined that “it could hardly have 
been the intention of the Legislature that 


3) 38 O WN 844; 153 Ind Oaa, 938; AIR 1934 
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the decision of the Land Acquisition Col- 
lector refusing reference under s. 18 should 
be final and one without `a remedy, is 
difficult to understand. In my view, how- 
ever, that was in any case not the position - 
in the present instance, seeing that the 
lands and premises in respect of whi h 
compensation was sought ‘are situated’ 
within the Original Civil Jurisdiction of this’ 
High Oourt. In such circumstances it we 

may be that there was some remedy ` avail- 

able to the aggrieved party, the person 
interested, outside the four corners ofthe . 
provisions of s. 115, Oivil Procedure Oode, ` 


' but undér the original and not the appellate 


jurisdiction ‘of the Gourt, ‘Whether that 
is so or not, it seems to me quite wron - 
purport to exercise a’ "jurisdiction &h 
interfere with an order made by 4: ae 
lar functionary merely apon , the supposi- - 
tion that the Legislature could hardly’ have; 
intended his orders to be final and unchal-’ 
lengeable. With” all .possible respect’ to- 
the’ learned Judges who decided. the cases, 
to which I have referred, I can only .say. 
that I cannot agree with conclusions at 
which they arrived. 

MIr. Rama Prosad Mukerjee was sasi 
c nfronted with an extremely awk ward. 
If the position really is that a. 
Collector acting under. the :,provisions. of. 
s. 18is functioning in a judicial capacity,: 
then it must inevilably follow; in myi 
opinion, that he must have some measure’ > 
of discretion as to’ whether .or. not he 
should makea reference unders. . 18 and. 
indeed it was entirely upon that basis, : 
that is to say, upon the basis that there. 
must be some matters which have to be, 
cunsidered and decided before the Oollector‘ 
can make a reference,. that .the learned: . 
Judges in Administrator-General of Bengal 
v. Land Acquisition Collector, 24-Perganag’ 
WS ‘gave their ‘decision. If, ‘the; efora, a9 

Rama Prosad Mukerjee contends rely- 
ing upon that case, the. fact is ea the. 
Oallector - is funciioning “in -a- judicial: 
capacity,. then if ‘is nct° within the power of: 
this Uourt to interfere under s. 115,.Civil, 
Procedure Oode, provided the Oollector. 
gets “in A regular and‘ impartial ‘ manter. 
In other~ words, if the Uolleéctor is function- 
ing as a. Gourt, he has jurisdiction’ to. 
decide matters which come beforé him in: 
that capacity and this ‘Court would, in 
opinion, have no right to interfére vith: 
any. order which the Collector saw fit to 
make. If, on the other hand, -the QOollestor 
was’ not functioning’ in 8 judicial. ‘capacity: 
at all (and that in my opinion is tha ‘trie 


t 
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view), then he is, acting in a purely minis- 
terial or administrative capacity, and any 
order he makes in such capacity can by 
no logomachy or straining of language be 
said. to be an ‘order. which is subject to 
review by this Court under the provision 
of- $. 115, Oivil. Procedure Oode. If an 
officer acting in a ministerial or administra- 
tive capacity makes én order or does an 
act’. which is wrong, then some other 
remedy-must.befouad. — 

‘In my opinion, the decision upon which 
reliance has been placed are not warranted 
in law, and when I intimated that to 
Mr., Rama Prosad Mukerjee he invited us 
to. refer this matter for. the decision of a 
Full Bench of this Court. I.do ‘not consi- 
der, however, that that course’is called for 
in the’ present instance, because it so,.hap- 
pens that the Collector, in the order: which. 
he made on February. 1, 1937, bas, given 
the reason why he declined to. make a 
reference and that reason ‘is this : | 
'“The payment of compensation awarded to him 
that is to say, the petitioner) was ‘received on 
Goptember’s, 1636, without protest.” ia an 
“The Ovollector was referring to the fact 
that the compensation awarded in respect 
of No. 107, Abiritola Street, included an 
item ‘loss of earning’. ‘That item accord- 
ing'.t0 the statement, of the Collector 
included compensation for loss of earnings 
in‘ respect of all the business carried on 
by: the petitioner, thatis to say,not only 
the business cariied on by hint-in premises: 
No. 107, Ahiritola Street, but also the busi- 
ness ‘carried on ijin" premises*No, 9, Abiri- 
tola; ‘2nd Lane. After the Rule was issued 
and the Collector was called upon to show’ 
cause, he submitted this explanation of 
how- he’ came to make ‘the. order now 
impugned. He says: l r 
Tr I proceed tə show cause on the undag 
taken, I shall enumerate here certain facts to- 
explain the position clearly: Premises No. -107, 
Ahiritola Street and 9, Ahiritola, 2nd Lane, adjoin, 
and the petitioner Bhagwan Das occupied contiguous 
rooms in the two premises where a dul business was 
carried on by him. The business in the two 
premises ‘was practically oné and the same business. 
ahd: the income-tax receipt filed before me by the 
petitioner mentions premises No. 107 only. Com- 
pensation for removal and loss of earnings on | ac-. 
count of the aforesaid business was accordingly 
awarded inthe case of No. 107 with his consent. 
As, however, a ecparate claim was filed by the 
petitioner in the case of premises No. 9 on account 
of loss of earning and no sward was made under. 
that head in the case, he should have received the 
payment of. compensation awarded in his favour 
under protest if he had really a grievance against 
the” award ‘The payment having been received by 
him without proteat, he is not entitled to make a. 
reference under s. 18: vide Proviso 2 to s. 31 (2), 
Leid.Atquisition Act.” 
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Toat.Proviso 18 in these terms : 


ks F 


vided also that no person who has received 
the amount otherwise than under protest shall be’ 
entitled to make any application under 8. 18." 


In my view the explanation given by 
the Collector (which of course we must 
accept as being accurate) entirely con~ 
cludes the matter against the petitioner, 
whecher the Collector in making the order 
was functioning in a judicial capacity or 
only in a ministerial or administrative. 
capacity. Directly it .became clear that 
the compensation awarded while being 
outwardly connected only with the pre- 
mises at No. 107, Abiritola Street, was: 
really intended, with the consent or sequi- 
scence of Bhagwan Das, to cover No. 9; 
Ahiritola, 2nd Lane, also, then ‘the fact 
that Bhagwan Das made. no. protest’ 
against the method of dealing with his 
case precludes him altogether from ‘avail- 
ing himself of the provisions of.s. 18 of. 
the Act. Leaving aside, thereforg,.. any: 
question of law, we-are. able to dispose of. 
this Rule upon. the? facts and circum- 
stances of the case. , The Rule.is discharged ' 
with costs—three gold mohurs. _ te 
-Edgley, -J.—I entirely agree: ‘with -the 
observations made by my Lord the Acting. 
Chief ‘Justice in discharging this Rule.. 
According to the main scheme of the Land: 
Acquisition Act (I of 1894),-there are cer-- 
tain executive and administrative fune-; 
tions of great importance. which must be,- 
performed by the Collector. It may also. 
beiheld' that some.of his functions, -for. 
instance, his functions -under s.. 11: of: the. 
Act, are functions of a quasi-judicial «cha- 
racter. The fact remains, however,: that. 
a very clear distinction has been drawn- 
between the functions which the Collector: 
is required to exercise under the Act and 
the duties of the Court, and this distino» 
tion is emphasized- by the language of 
s. 18, Land Acquisition Act, to which my 
Lord has referred. Even if it be admitted 
that certain functions of the Collector are. 
of a quasi-judicial character, this does not 
mean that `a- person exercising such func’ 
tions should necessarily be regarded as a 
Court within the meaning of the Act and, 
in my view, it is quite possible for an offi-’ 
cial to exercise such functions without: 
being a Court. i ae i 


In any event, in order thats. 115, Civil, 
Procedure Code, should be applicable to a. 
cise of this kind, it is necessary that» the 
Court should be subordinate tothe High, 
Court. Having regard to. the. provisions of 
the Land Acquisition Act, it Cannot for 9 
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moment be contended, in my opinion, that 
the Collector is in any way subordinate to 
a High Court. According to the general 
scheme of the Act, if heis subordinate’ to 
anybody. at all, he musi be subordinate to 
the Local Government, and in, order: to 
enable the Local Government to' exercise 
effective control over the -Collector, - the 
Legislatre have thought fit to provide; by 
s. 55 of the Act that the Local Govern- 
ment should have power to make rules 
consistent -with the Act for the guidance 
of officers in: all matters connected with 
the enforcement of tke Act The Collector 
is clearly one of- the officers to whom 8. 90 
applies, ‘and the Local Government, there- 
fore, have the power‘to make rules as they 


may cvu=der necessary- for ‘controlling the ` 


action and procedure of the Collector: by 
rules made under that section, with refer- 
ence to matters- to which s 18, Land 
Acquisition Act, relates. I- also-agreé that 
the case in Admintatrator-General ‘of 
Bengal v. Land Aquisition Collector, 
24-Perganas (1)-and the later case in- Leath 
Elias Joseph Solomon v. H. C. Stork 18) 
have’ been wrongly decided. It is not, 
however, necessary to make a reference to 
the Full: Bench because owing to -the 
peculiar circumstances of the case now 
béfore us, it would appear that even if 
the Collector. were a Oourt sub- 
ordinate’ to. this Court, he must be held to 
have acted legally in the exercise of any 
jurisdiction which may have been conferred 


upon him’ “In these circumstances, I agree’ 


that the Rule must be discharged. - > 
"D. Rule discharged: - 
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‘An application for leave to appeal in sfori 
pauperts waa not presented by the: applicant-but by 
@ person describing himself as the aa ikorined agent 
of the applicant. „ There was, nothing in the petition 
to the’ effect’ that the applicant was a pardanashin 
lady, and for this reason, could not appear in Oourt:<1 
: Held, that the application should be dismissed; 
since there was nothing in the application to show-on 
the face of it that, the pauper was exempt from ap 

rance*in Court under s. 132, Oivil Prods 







e. ‘ ale de 
" Held, alsó that since the agent was authorised’ 
the power-of-attorney-only to conduct an appeal, suc 
agent had no power to file en application on behalf 

his principal for leave to appeal in forma pati- 


- Held, further that since under cl. 8, Letters Patent 
(Lah.), no person whatsoever but an Advocate, Vakil 
or Attorney of the High Court shall be ‘allowed to act 
or to plead for,” or on behalf of, any suitor in the’ 
High Oourt, the ‘agent's application was: not - pro- 


per. , 
O. Misc. Pet. for leave to appeal asa pau 
from decision of the Sub-Judge, First Clase, 
Amritsar, dated June 4, 1936. 
Mr. Dev Raj Sawhney, 
lioner. . ; ; 
My. Mela Ram Aggarwal for Mr. Mano- 
har‘Lal, for the Opposite Parties. `` 
Addison, J.—This isan application for 
leave to appeal in forma pauperis. The 
application was not presented’: by the 
applicant bat by one Sada Nand. deserib- 
ing himself as the authorized agent: of the 
applicant. There is nothing in the peti- 
tion to the effect that the applicant isa 
pardanashin lady, and for.-this reason; 
cannot appear in Court. “In. Ch. 1-B,; 
Vol. 5 of the Rules and Orders of. this | 
Oourt, it is laid down. that no: such -appli- 
cation shall be received frcm’ any person’ 
other than the alleged pauper, wunleas-it 
appeats on the face of the application 
that the alleged pauper is a person who ig 
~exempt under s. 132 ors. 133, Civil -Pro- 
cedure Oode, from personal appearance in 
Court. The application is thus defective 
a8 it, does not appear, on-the face of the 
‘application that the alleged: pauper js a 
person who is so exempt. Further,’ the 
‘power of-attorney in favour of Sada Nand 
does not specially authorize him to present 
an application for the applicant to appeal 
in forma pauperis. ‘The power-of-attorney 
only gives him-‘power to ‘conduct ` thé 
appeal. In these circumstances. there has 
-been -no proper presentation by’-a: person 
‘duly: authorized-to present it: Tris follows 
from Sakina Bibi v. Charanjit Singh “28 
Ind. Oas. 448 (1)... aa, NG 
‘Lastly under cl.:8, Letters-Patent, -no ` 
person whatsoever but an Advocate, Vakil 


’ (1) 28 Ind; Oas. 448; AIR 1915 Lah 389: i: 
-1915, Ae ee ee eee i - SE 88; 80.P Ly & 


for tke Peti- 
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or- Attorney.of the-High Oourt shall be 
atlowed to act or to plead for, or on 
behalf “of, any suitor in this Court, except 


that’ any suitor shall be allowed to appear, 


plead or act on his own behalf, or on 
behalf “of a-co-suitor. This appears to 
mean ‘that a especially authorized agent 
should bé’an Advocate, Vakilor an Attorney 
of this Court. In any case it is ċlear that 
there is no proper application before us 
and we, therefore, ‘refuse leave -to’ the 
applicant ‘to’ appéal in forma pauperis. 
We, however, give her time up to and 
including December 21, 1936, within which 
te’ pay proper court-fees’ on any part: of 
fhè claim in the appeal‘which she desires 
io-prosecute. There will be no order as to 
cos 
D. ' Application dismissed. 


x EER 
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oe RANGOON HIGH COURT | 
‘Becond Civil Appeal No. 12 of 1935, 
4 May 21, 1937 - 
Leaca, J. 
MAUNG HLA HAN-——APPHLLANT 
f VETEUS 
' DELTA TRADING Oo.—RRBSPONDENT 
“Limitation Act (IX of 1908), Seh. I, Arts. 29, 49— 
icabtlity—Person purchasing car from M—Oar 

ditached' aftér heuer Ba vendee, by A in execution 
of decree against M—Vendee. applying for removal 
of attachment—During pendency M adjudged insolvent 
—Bailiff delivering car to Receiver—Attachment set 
atide—Suit' by vendes for -damages for wrongful 
seituiré—Art, 29 and not Art!49 held applied— 
Gause of action -hejd wae ‘setsure by bailiff. 

A car was bought by the appellant from one M. 
it had been delivered to'him by Mit was at- 

ched "by one “A in execution ofa decree obtained 
by him against M. The appellant objectedito the 
attachment and, applied for its removal. During 
these proceedings, M was adjudicated an insolvent 
and on this event happening, the bailiff of the Court, 
who was in possession ofthe motor car, delivered it 
over to the Receiver in insolvency. The appellant, 
having been successful in his efforts to recover pos- 
seagidh of the car, filed a suit for the recovery of 
a bum as damages which he said hesuffered as a 
tesiilt of the wrongful seizure. He contended that 
the damages Which hoclaimed were suffered after the 
bailiff had handed over the possession of the motor 
car to the -Receiver in insolvency, and it was nota 
Gaz of damages for wrongful seizure of the motor 
car, but damages for wrongful ‘detention of the car 
by the Réceiver: 

‘Held, that the causes of action was the seizure of 
the motorcar by the bailiff and Art. 29 covered the 
case. Limitation having started, it continued ' and 
the ‘cause ‘of action, therefore, expired 12 months from 
the date of seizure. The cause of action was not a 
continuing one. The fact that the custody of the 
motor: car was transferred from the bailiff to the 
Recaiver made no difference to the case, They were 
both officers ‘of the Court, and .each was in posses- 
gion of the property pending the final directions of 


—_ 
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the Court with ard to its ownership, Article 29 
dirani cored the case and, therefore, Art. 49,- 
could not be applied. Pannaji Devichand & Co. ~v. 
Sanajt Kapurchand (1), referred to, ` 
O. A. against a decree -of the Dis- 

a Court, Bassein, dated November 18,, 
1935, 

Mr. K. C. Sanyal, for the Appellant. 

Mr. E. Hay, for the Respondent. 

Judgment.—This appeal arises out of a 
suit for damages for wrongful seizure of a 
motor car instituted in the Sub-Divisional. 
Oourt of Bassein by the appellant. The 
car was bought by the appellant from one, 
Maung Saing. Afterit had been delivered 
to him by Maung Saing, it was attached 
by one A. Abdul Dati trading as the 
Delia Trading Oo, in execution of a decree 


‘obtained by him against Maung Saing. The 


appellant objected to the attachment 
apd applied for its removal which was 
granted onJuly 21,1932 During these 
proceedings Maung Saing was adjudicated 
an insolvent and on this event hdppening, 
the bailiff of the Court, who was in posses: 
siou of the mator car, delivered it over to the 
Receiver in insolvency. 

The appellant, having been successful in 
his efforts to recover possession of the car, 
filed the suituut of which this appeal arises 
for the recovery of a sum of Rs. 1,963-19-0, 
damages which he said he suffered. as a 
result of the wrongful seizure. The Sub- 
Divisional Court allowed the claim to the 
extent of Rs. 1,363-12-0, but on: appeal. to 
the District Court the decree was reversed 
and the suit dismissed on the ground 
that it was barred by the law of limitation. 
The defendants to the suit were the Delta 
Trading Oo., represented by its proprietor, 
A. Abdul Latiff, and 8. B. Datt, the Receiver 
in the insolvency ` proceedings. The Sub- 
Divisional Court dismissed the suit as 
against the Receiver, but decreed it as 
against Abdul-Latif. During the pen- 
dency of the present appeal, Latiff has 
died, and the present respondents sre 
his heirs. ' 


The only point which calls for decision 
is whether Art. 29, Limitation Act, or 
Art. 49 applies to this case. Article 29 
prescribes a period of . limitation of 
one year for a suit for compensation for. 
wrongful seizure of movable property under 
legal process. Article 49 prescribes’ “g 
Period of three years fora suit for compent 
sation for wrongfully taking, or imjuring, 
or wrongfully detaining specific movable 
property.’ I should mention that the decrée 
for Rs 1.363-12°0, which the Sub-Divisional 
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Court passed in favour of the appellant, was 
made up as follows: 
_ For mental distress and injury 

ao the goodwill of his busi- 


Rs 200-0-0 

For lo loss of profits due to the f 
detentionof the motor car. 3 770-0-0 
For injury to the car 393-12-0 


The appellant used to let the car out for 
hire, and theloss which he claims for the 
detention of the motor car is said to be based 
on what he would have received by way of 
Profits had he been allowed to continue 
letting out the car. 

The learned Advocate for the appellant 
concedes that ifthe cause of action arose 
when the car was seized by the bailiff on 
October 22, 1931, the suit was out of time, 
because in that case the Article which would 
apply would be Art 29. “He says, however, 
that the damages which he claims were 
suffered after the bailiff had handed over the” 
possession of the motor car to the Receiver 
in insolvercy, and it is not a case of 
damages for - wrongfuk seizure of the 
motor ear, but damages for wrongful 
detention of the car by the Receiver and 
injury to the car daring the time the car 
was in the Receiver's possession. In this 
way itis sought to ‘bring thè case within 
the purview of.Art. 49, Limitation Act. 
In my opinion, this contention. is not well 
founded. - The cause of action was the 
séizute of the motor ‘car by the bailiff on 
‘October 22, 1931, and, Art. 29 covers the 
CASO, “Limitation having started, it conti» 
nued and ths cause of action therefore 
expired 12 months from October 22, 193k 
i e suit was not filed until October 19, 

1933. The cause of action is e a conti- 
nuing one: Pannaji Devichand & Co. v. 
Sanaji Kapurchand (1). In.that case the 
authorities were reviewed, and it was held 
that Art. 29 applies to all cases of attach- 
ment before judgment “where specific 
movable property is actually seized and 
the seizure is wrongful. I do not see how 
the fact that the custody of the motor car 
was transferred from the bailiff to the 
Receiver can make any difference to the 
case. They were both officers of the 
‘Court, and each was in possession of the 
property pending the final directions of 
the Oourt with regard to its ownership. 
Article 29 directly covers the present case 
and therefore Art. 49 cannot be applied. 
(onsequen'‘ly- I, hold that the view taken 
by the learned District Judge is the corréct 

.(1).53 M 691; 126 Ind. Cas. 731; A I R 1930. Mad; 


35; 59 M L J859, (1930), M W N 305;31 L W 675 
Nnd. Rul. (1930) Mad, 913. 
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one, aad the appeal must be dismissed with 
costs. 
8. : Appeal dismissed, 





ALLAHABAD HIGH COURT . 
Second Civil Appeal No. 757 of 1934 
Bannat AND MOHAMMAD [SMAIL, JJ. 
WAKF BANAM KHUDAWAND KARIM 
MAHAL FAIZ MOHAMMAD KHAN— 
ae bia RR er A 


Musammat RAJ KALE- aaa 
— RESPONDENT 
Bapan Law—W akf—Mutawalli, if a 
e Ak Preemption Act (XI of 1938), 8: he 
kf, if can sue for pre-emption as plaintif. 
A mutawalli is not the proprietor ` of the ` wakf 


a seed wakf bas : 8 perfect right to bring a suit for 
pre-emption as plaintiff. There is no disability 
whatever, attaching tothe ee uristic rights inthe case 
of a wake. Jindu Ramv. Hussain Bakhsh (3), fol 
OW 

8. O. A. from the : decision of the. Second 
poe re Saharanpur, dated May 12, 
193 ; 

Mr. Mustag Ahmad, for the Appellant. ` 

Messrs. B. Malik A. A.-Khan and Muham- 
Hide Jaliluddin Ahma for: the - RASPON 
ent. 

Bennet, J.—This is a second appeal 
brought by. a plaintiff whose suit: waa 
decreed by the. trial Court but was dismissed 
by the lower Appellate Oourt on thè ground 
that the plaintiff was not entitled to sue. 
The suit -was one for, pre-emption and the 
plaintiff is. described in the . plaint-- as 
“Wakf in the name of God, Mahal Faiz 
Mohammed Khan, situate in Mouga -Islam* 
nagar under the supervision of Musammat 
Chandar Begum,daughter of Faiz Mohammad 
Khan.” Now it is found by the- Oourt 
below that Faiz Mohammad Khan made 
a wakf of his property -and in- January 
1921 on his death, his- daughter Musam- 
mat Chandar. Begum succeeded as mutwallii 
The Ovurt below has takèn the view that 
the plaintiff is not a person contemplated 
bys. 4(1), Pre-emption Act; because the 
plaintiff 

“ig neither a sentient being nora company dadai 
tion nor & body, of individuals juristically clothed with 
legal rights.” 

- The Court below has distinguished the 
case of an idol installed in. a temple 
by stating that the idol .is clad, with 
clothes, and. fed with food and. that such 
acts do not take place ‘in tae case ofla 
wakf. No authority is: mentioned by:. an 
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lower Court forthe proposition that a suit 
for preemption cannot be brought on be- 
half of property owned by a wakf. Learned 
Counsel for the respondent alluded to 
the terms of the Agra Pre-emption Act 
of 1922 of which s 12 states that persons 
of the following classes shall be entitled 
to preempt: “Oless U—Cosharers in 
the sab-division of the mahal in which 
the ‘property is situated”. ‘‘Co-sharer” ig 
defined-in s. 4 of the Act as: 

“any person, other than a petty proprietor, entitl- 


ed as proprietor to any share or partin a mahal 
or village.’ 


Now learned Counsel for the respon- 
dent atgued, and we think correctly, that 
a mutwalli ‘is-not the proprietor of the 
wakf ‘property and that view need not be 
Considéféd and indeed it has not been 
put ‘ferward on behalf of the appellant. 
The 'view put forward for ‘the ‘appellant 
is‘that the ownership of this share in ‘the 
village is held by God Almighty under 
the dedication of a wakfnama and that 
the mutwallit is the person who is‘entitled 
to appear in the Courts on behalf of the 
property. Now the appearance by proxy 
of s.person in Courts in various cases is 
dealt. with in certain orders, of the Civil 
Procedure Code, O. XXVU—Suits by or 
against the Government or- public officers 
in their-official capacity; O. XX VIII—Suits by 
or. against Military men; O. XXIX—Suits 
by-or- against Oorporations; O. XX X-— Suits 
by .or against firms and persons carry- 
ing on business in “names other than 
their -gwn; Q. XXXI—Suits by or against 
trustees, | executors and administrators; 
0. &XXII—Suits by or against minors 
and-persons of unsound mind. So far, there- 
fore,as:the procedure in Oourts is concerned, 
the Oivil Procedure Oode intends by ‘these 
Bix -orders 10 cover the cases of suits where 
the person appears by a representative. 
For the matter of procedure, therefore, : it 
appears that in the case of wakf the 
mutwallt does represent the wakf property 
and‘the estate under O. XXXI.. Now the 
argument is that the substantive ownership 
of this share is held in some ‘manner 
preventing a right of pre-emption arising 
sander? ss. '4- and: 12, Agra Pre-emption Act. 
Learned Counsel for the respondent “has 
.met been able to define exactly what is 
he ‘defect which would prevent God 
' Almighty from being a juristic person. 
No ruling has been produced which indicates 
that -there is any legal difficulty in the 
.conception of the deity as a juristic person. 
In the case of a Hindu deity the concep- 
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tion of a deity as a juristic person is well- 
Enown and has been laid -down many 
years ago by their Lordships of the Privy 
Council. We are. quite unable to see any 
defect or difficulty in the conception of 
the deity as a juristic person in the case of 
a Mubammadan wakf. We may also point 
out that in English Law, the deity can also 
be ccnsidered as a juristic person and suits 
may be brought or defended by a vestry 
on behalf of church properly. The incidents 
of the legal dedication of property held 
by a mutwallt representing the wakf have 
been shown in various rulings. In Abdul 
Rahim Khan v. Ramzan (1), it was held 
that a mutwallt can sue for arrears of rent. 
In Mohammad Qamar Shah v. Muhammad 
Salamat Ali (2), the mutwallt was held to 
be a cosharer for the purpose of the 
eAgra Tenancy Act. Another line of attack 
has been made on the rights of the plain- 
tiff-appellant based on a certajn passage 
in Ballie’s Digest of Muhammadan Law, 
Edition of 1865,° p. 474. In a very brief 
passage of two lines dealing with the subject 
of pre-emption under the Muhammadan Law 
it was stated: l | : 
“When it is eaid that Akar are proper objects 
of the’ right of pre-emption, it is by virtue of a 
right of milk, or ownership, that they are so. 
Hence if a mansion were. sold by the side of 8 
wakf, the approprietor would have no right of pre- 


emption; nor could the mutwall¢ or superintendent 
take it under that right.” a. 


Noauthority is quoted for this proposition 
‘by Baillie and a footnote merely says 
“because he is not the proprietor’. The 
passage in Baillie does not appear to con- 
sider whether the mutwallt cannot claim 
pre-emption on behalf of the deity. This 
passage--of Baillie has been the- subject of 
Judicial decision in the Punjab Ohief Court 
reported in Jindu Ram v. Hussain Bakhsh, 
24 Ind. Oas. 100 (3) On pages 102 
and 103* the Oourt dealt exhaustively with 
this passagein Baillie and came to the con- 
clusion that the passage did not pre- 
vent a right of preemption accruing to 
a wakf. With the argument set forth there 
we are in agreement and it is wnneces- 
sary to recapitulate it. It is to be noted 
that that suit was brought under s.°-3l, 
Punjab Pre-emption Act, and the present 
suit is brought under s. 12, Agra Pre- 

(1) A I R 1829 AL. 518; 118 Ind. Cas. 382; Ind. Ru 
(1929) All. 882. i 


(2) (1933) A L J 885; 147 Ind. Oas. 926; A I R 183: 
rere 55 A 518; L R 14 A 450 Rev.; 17 RO 593; 6 b 
A 


(3) 24 Ind. Oss, 100; AIR 1914 Lah. 444; 59P R 
1914; 147 P L RAINA; 52 P W R1914. 


*Pages of 21 Ind. Oss,-—[ Ed] 
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emption Act. Now Baillie of course was 
not dealing with the righta of persons under 
these Preemption Acts which were passed 
long after his book was written and his 
observations, sound or unsound, merely 
relate to the right of pre-emption under 
the Mubammadan Law. We are of Opinion 
for the reasons already stated that the 
Plaintiff has a perfect right of pre-emption 
and that no disability whatever attaches 
to the juristic rights in the case of a 
wakf. Learned Counsel for respondent 
admits that no further point remains in 
the grounds of appeal which were brought 
before the lower Appellate Oourt and 
that our decision on the point mention- 


ed above governs the whole case. For. 


these reasons we allow this appeal with 
Costs throughout and we restore the decree 
of the trial Court. The plaintiff appellant 
18 allowed three months from tc-day to 
deposit ‘the pre-emption money .Rs..4,700. 
If he. does not make the deposit . within 
that period, then the uit will stand dis- 
missed with costs throughout. - 
D. Appeal allowed. 
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NAGPUR HIGH. COURT 
Second Oivil Appeal No. 576 of 1934 
August 6, 1937 
PURANIK, J. : i 
TANBA—JUDGMENT-DEBTOR— APPALLANT . 


VET8US a 
‘OHANDRASHANKAR. AND ANOTHER— 
_ _DEORES HOLDBRS— RESPONDENTS 

Limitation Act (IX .of 1908), Sch._I, Art. 183 (5)— 
Btep-in-atd—A pplication by transferee to be brought 
Qn record is step-in-aid even if no exeoution appli- 
cation ia then pending. ` 

i 18 nothing in Art. 182, cl. 5, Limitation Act, 
Which contemplates the pendency of .an execution ap- 
plication when an application to take some step-in- 
aid of axeoution of the deoree or order is made. 

An application, therefore, made by the transferee of 
the decree for substitution of his name in the place 
of the.oriyinal decres-holder is an.application for 
step-in-aid of execution and saves time under Art. 182 
(5) even if no application for execution is then pend- 

ig. Ramchandra 
Fatehchand (6), dissented from. 
` [Oase-law referred to.) 

8. O. A. from the appellate order of the 
Court of the Additional District Judge, 
Bhandara, dated September 4, 1931, in Q. 
A. No. 2-B of 1934, confirming the order of 

the Court or the Additional Sub-Jadge, 
Second Olass, Bhandara, dated July 24, 
1933, in execution proceedings dated De- 
‘cember 23, 1933, in “0. S. No. 1596 of 1927. 
_ Mit. D. T. Mangalmoorti with him Mr. N. 
[k Mangalmoorti, for the Appellant... 


PaNBA D. OHANDRABHANKAR (NAG.) 


v. Uka (1), relied on, Devrajv. - 
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Mr. A. B. Jamdar, for the Respondents: , 
Judgment—The decree out of which. 
the present proceedings arise was passed- 
on March 26, 1928. An application for sub- 
stitution of names of the transferees of 
the original decree-holders was filed on. 
December 8, 1930, and it appears from the 
record in the case that Jater on an appli- 
cation jor execution was also filed on. 
January 3, 1931, and the two applications 
were co-related. The names of the trans, 
ferees were substituted but the application 
for execution was dismissed as infructuous: 
on April 19, 1931. Lateron ea fresh appli- 
cation for execution was filed ‘on Decem- 
ber 12, 1932, -by the fresh transferees of 
the decree. The judgment-debtor -did-not 
object to the substitution of the names of 
the transferees but contended that the 
application for.execution is barred by time. 
_ Both the Courts below relying on Ram- 
chandra v..Uka (1), have held that the ap- 
plication, dated December 8, 1930, was a 
step-in-aid of the execution and the present 
applicaticn was within time. 
he only question which ariges for de- 
cision in this appeal is whether the appli- 
cation made by the respondents’ predeces- 
sor-in-title for substitution of their hames 
as decree-holders on December, 8, 1930, 
was a step-in-aid ofexecution and whether 
the respondents decree-holders’ application 
for.execution presented on December 12, 
1932, was in time. — eae 
The judgment-debtor appellant, contends 
that the decision of the Courts below is 
not correct and ’reliés on certain ralings 
of other High Oourts in support of his con: 
tention. The main contention is that an 
application for substitution at a time when 
no execution application is pending can: 
not be regarded asa step in-aid of execution 
and will not save limitation. eaves 
No dowbt under O. XXI, r. 16 of the Oivil 
Procedure Code, an application for execution 
can be filed by the transferee of the decreé 
but as observed in Radhakishan v. Daudas 
(2), an application for execution is implied 
in such an application. Moreover,-as point- 
ed out in ‘Ramchandra-v. Uka (1), there is 
nothing in the Civil Proceduré Code which 
prohibits.a Court from entertaining an.ap- 
plication for-substitation of legal -reprer. 
sentatives in place of the deceased decree- 
holder or judgment-debtor and such, an 
application is a step-in-aid of execution 


(1) 24 N L R 36; 103 Ind. Osa, 279; AI R 1987 Nag: 


(3:31 N LR 141 Sup; 160. Ind, Oas, 309; A. LR 4935 
Nag. 230; 8 RN1i9, oe i 
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under Art. 182, cl. (5), Limitation Act. This 
decision is referred to with approval in 
Radhakishen v. Daudas (2). What is said 
about bringing on record the legal repre- 
sentatives of the deceased decree-holder or 
judgment-debtor ought to apply to the sub- 
stitution of a transferee in place of the 
original decree-holder : See Annamalai Mu 
daliar v. Ramier A 

On a plain reading of Art. 182, cl. (5), 
which runs as follows :— . 


“For the execution Thres years. 5. (where the ap- 
of a decres or order plication next here- 
of any Civil Court inafter mentioned 
not provided for by has been made) the 
Art, 183 or decree by date of the final 


B. 48 of the Code of 


order passed on an 
Oivil Procedure, 1908 


application made in 
accordance with law 
to the proper Oourt 
for execution, or to 
take some step~in- 
aid of execution of 
the decree or 
order." 


There i8 nothing in it which contem- 
plates the pendency of an execution when 
an application to take some step-in-aid of 
execution of the decree or order is made. 
The rulings which lay dowu this principle 
do not, therefore, appear to be correct. The 
appellant relies on Kuppuswami Chettiar 
v. Rajagopala Aiyar (4) and further points 
out that Rajttagiripathy v. Bhavani Sanka- 
ram (5), was also a case where execution 
application was pending and argues that 
this view should be accepted. He also re- 
lies on Devraj v. Fatehchand (A), but Kup- 
puswamt Chettiar v. Rajagopala Atyar (4), 
does not appear to havé“been accepted as 

ood law even in Madras: see Krishna 

atter v. Seetharama Patter (7) and Kannan 
v. Avvulla Haji (8), Jagdeo Narain Singh, 
v. Rant Bhubaneshwart Kuer (9), is an 
authority for the proposition that it is 
not necessary that an execution application 
should be pending when an application 
for step-in-aid of execution is taken and 
Art. 182, cl. (5), does not require this :— 
Devraj vV. Fatehehand (6), no doubt lays 


3 l a p 235. 

4 466 at p 471; 70 Ind. Oas. 324; (1998) M W 

N 113; 43 M LJ 303; 15 L W 348; AT R199 Mad. 79, 
“(6) 47M 641; 80 Ind. Cas, 103; 19 L W 650:47 M 

LJ 4; (1924) M W N 587: AIR 1934 Mad, 678, ' 

IR oo Sind 341; 147 Ind. Oas.470;27 8 LR 


; 98 Ind. Oas. 156; SLM L J 480; 24 LW 


26 Mad. 1178. 
03; 99 Ind. Oas. 677; 53 ML J1; (1927) 


;25 L W 61; 838ML5156; A I R 1937 Mad. 
08; 113 Ind. Oas. 583;.A I R 1988 Pat, 612; 


Ge 
srs 
= 
SSP 
SP ER bs BE on 
En 


ên 


Wa bera pe 
te > 


© - y 

he ee 
~ 

tirg 

on & 

[pent 

kanga J 


PANBA v. OHANDRÀSHANKAR | NAG.) 


1410 


down that an application by a transferee 
to be brought on record without asking for 
execution of a decree is not an application 
in accordance with law, as it is not an ap-- 
plication for execution of the deeree. This 
View is not in accordance with the view 
taken in Ramchandra v. Uka (1) and on 
a plain reading of Art. 18., ol. (5), I 
respectfully dissent from the view taken: 
in that case. 
What isastep-in aid of execution has been 
the subject matter of voluminous Oase-law 
on the subject and as observed by Ven- 
katasubba Rao, J.,in Vapu Rowther v. Siva- 
kataksham Pillai (10), thatthe Legislature: 
may well, with the aid of the decided cases, 
catalogue the applications which, in its 
opinion, ought to serve as steps-in aid of 
execution, as otherwise the wording is 80 
uncertain that it leads to a fruitless dis- 
cussion, however, that may be, it has been 
held in several cases that an application for 
substitution of names in place of the origi- 
nal decree-holder is*a step-in-aid of execu- 
tion and saves limitation. Pitam Singh v. 
Tota Singh (11), Bhagwanta Kuer v. Dewan 
Zamir Ahmad Khan (12), Mohan Singh v. 
Jagat Singh (13) and Ramchandra v. U ka 
(1); relying upon these cases I hold that 
the previous application made by the trans- 
ferees for substitution of their names in 
place of the original decree-holder was an 
application for step-in aid of execution and 
the present. decree-holder transferees are 
entitled to rely upon it under Art. 182,’ 
cl. (5) of the; Limitation Act. The decision 
of the lower Appellate Court is correct. | 
I may observe in passing that in: this 
particular case soon after an application 
for substitution was made, an application 
for execution was filed by the transferees 
on January 3, 1931, and the applications 
for substitution and execution were hear 
by the Court together. i 
Evidence has been given in this case to 
prove that such applications were made 
and were before the Court. The appellant's 
Counsel before me was not: prepared to 
argue the effect of this execution applica- 
tion on his contenticn and wanted. me to 
send back the case to the lower Appellate 
Qourt as it hasnot taken that into conside~ 
ration. Though.I am of opinion, that the 


(10) 53 M 390; 123 gInd. Oas. 577; 31 L W 473; Ind. 
Rul. (19:0) Mad, 513; 58M LJ 403, (1930)M W N 208; 
A I R1930 Mad. 588. g . 

(11) 29 A 301; 4 A L J 184. A W N 1907,74. 

(13) 3 Pat. 596; 78 Ind. Cas. 166; 5 PL T 451; (1924) 
Pat. 221; 2 Pat. LR 249; AIR 1924 Pat. 578. i 

(13)'50 A 621; 109 Ind, Oas. 418: 36 ALJ 417;AI 
R 1928 All, 399, 7 
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contention of the appellant is fully met by 
this application for execution, dated Janu- 
ary 3, 1931, Ido not rest my decision on 
that point but hold that evenif there be 
no application for execution but a ‘mere 
application for substitution of names. that 
is sufficient to enable tha decree-holder to 
treat it as astep-in-aid of execution. In 
this view of the caseit is not necessary for 
me to send back the case to the lower Ap- 
Pellate Court. 
The appeal fails and is dismissed with 
costs. Oounsel’s fee Rs. 15. 
© D o Appeal dismissed. 


ao eeaeee easar 


ALLAHABAD HIGH COURT 
Second Civil Appeals Nos, 839 and 840 
of 1934 
December 2, 1937 . 
- Nramat ULLaAH, AG. O. J. AND Verma, J. 
Rai GIRENDRA NA RAIN—Darenpant— 


APPBLLANT 
DETSUS 
Babu GANGA NARAIN—PLatntipr— 
RESPONDENT 
Landlord and tenant—Lessee warily mort- 
gaging his rights—Mortgagee payi rent and lessor 


accepting tt—Contract to pay rent, åf can be enforced 
against mortgagee. 


Where the usufroctuary mortgagee who is granted 
& mortgage by the lessee of his rights, subsequent 
to the contract ofthe lease has paid rent to the 
_lessor and the latter has accepted it from him the 
mort ig 8 person claiming under a party to the 
deed of lease by title arising subsequently to the 
contract of lease, The lessor adhong therefore, can 
enforce the contract to pay rent entered into by the 
lessee against such mortgages, 

(Case-law discussed. 

8.0. å. from the decision of the Sub- 
Judge, Aligarh, dated May 8, 1934. 

Messrs. Baleshwari Prasad and Krishna 
Murari Lai, for the Appellant. 

‘Mr. M. L. Chaturvedi, for the Respondent. 

Verma, J.—These two second appeals 
arise out of two different suits, but as the 
point which ultimately emerges for consi- 
deration is the same in both, they have 
been connected and have been heard to- 
gether. One Abdullah Shah is the muafi- 
dar of certain plots of land, the total area 
of which 18 Stated to be ‘99 of an acre, in 
gasba Ganjdundwara in the district of 
Etah: On March 29, 1927, Abdullah Shah 
executed a perpetual lease in respect of 
these plots of land in favour of one Ganga 
Narain. The rent reserved was Rs. 400 per 
annum, and the lease was expressly stated 
to have the power to transfer his lessee 
rights. On March 28, 1928, the lessee, 


Ganga Narain, sold hig lessee rights to 
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one Narain Das by means of a sale deed 
executed on that day and registered on 
March 31, 1928. It was laid down in this 
deed of sale that the vendee should comply 
with the conditions laid down in the 
lease and that the lease would be as much 
binding on him as it was on the vendor, 
the original lessee. On July 14, 1928, 
Narain Das, the purchaser of the lessee 
rights from Ganga Narain, executed a deed 
of usufructuary mortgage in respect of 
the lessse rights which he had acquired 
under the sale deed of March 28, 1928, in 
favour of the present appellant, Rai 
Girendra Narain, and put the latter in 
possession of the property as usufructuary 
mortgagee of the lessee rights. One ofthe 
terms laid down in this deed of mortgage 
was that the mortgagee should continue 
to pay the rent due to Abdullah Shah 
according to the terms laid down in the 
lease. In accordance with that term the 
appellant paid to Abdullah Shah the rent 
due up to March 21, 1930, and did not pay 
it thereafter. ` 

Abdullah Shah brought Suit No. 563 
of 1931 for the rent due for the period, 
April 1, 1830, to September 30, 1931, and 
impleaded Ganga Narain, Narain Das, and 
the appellant as defendants. Subsequently 
Abdullah Shah withdrew the suit as against 
the appellant with liberty to bring a fresh 
suit in future. Ultimately the suit was 
decreed against Ganga Narain. On July 
6, 1932, Ganga Narain paid to Abdullah 
Shah asum of Rs. 728-4 0 due under the said 
decree. ThereafterGanga Narain filed Suit 
No. 659 of 1932 against the appellant and 
Narain Das for the recovery of the said sum 
of Rs. 728-4-0 together with a sum of 
Rs. 110 on account of certain costs and 
a sum of Rs. 16-7-0 for interest, in all 
Rs. 854-11-0. The learned Munsif decreed 
that suit against the appellant as well as 
Narain Das for the recovery of a total sum 
of Rs. 807-7-0. The appellant alone 
appealed to the lower Appellate Court and 
that Oourt upheld the decree of the trial 
Court. Second AppealNo. 839 of 1934 has 
been filed by Rai Girendra Narain against 
that decree. On December 7, 19832, 
Abdullah Shah filed Suit No. 846 of 1932 
against Ganga Narain. Narain Das and 
Rai Girendra Narain for the recovery of 
Rs. 400 as the rent due for the pericd 
October 1, 1931, to September 30, 1932, 
together with Rs. 13 as interest, total 
Rs. 413. The learned Munsif decreed the 
suit against all thedefendants. The pre- 
geni appellant, Rai Girendra Narain alone 
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, appealed and the lower Appellate Court up- 
held the decree of the Court of first 

instance.. Second Appeal No. 840 of 1934 
has been filed by Rai Girendra Narain 
against that decree. 

The main contention of the appellant in 
both the appeals is that he is liable to pay 
the rent to his mortgagor, Narain Das 
alone that he. is not liable to Abdullah 
Bah, the lessor, that therefore Abdullah 
Shah has no right in law to recover the 
rent from him direct. and that therefore 
neither Abdullah Shah can bring a suit 
against him for the recovery of the rent, 
nor can Ganga Narain sue him for contri- 
bution on account of the payment which 
he has,made to Abdullah Shah. The argu- 
iment is that there is no privity of estate 
between the appellant and Abdullah Shah, 
and that, therefore Abdullah Shah has no 
right at all to bring asuit against him for 
the recovery of the rent. He contends 
that if there is a: sale of the lessee rights, 
then the whole of the rights of the lessee 
are transferred tothe purchaser and vest 
entirely iù him, and so in! that case a privity 
of estate between such purchaser and the 
lessor .comes into existence; but where as 
here, there is only a usufructuary mortgage, 
gome rights are still left in the lessee 
mortgagor and go no privity of estate bet- 
ween the mortgagee and that lessor comes 
about. | 
“The learned Counsel for the plaintiff- 
Yespondent, on the other hand, urges (1) that 
arguments as to the existence or non- 
existence of | privity aa are imma- 
terial for the purposes of this case because 
an obligation to pay rent is a covenant 
Tunning with the land and refers to 
‘para. 2 of s. 40, Transfer of Property 
Act (JV of 1882) in support of the argument 
that in any case Abdullah Shah is entitled 
to the benefit of the ,obligation to pay 
rent to the lessor imposed upon Rai 
Girendra Narain by the mortgage, (2) tbat 
when, as has admittedly happened in this 
‘case, the transferee from the lessee has 
paid ent direct to the lessor and the latter 
has accepted it, the relationship of 
landlord and tenant is established between 
the lessor and the transferee and the 
former is entitled to sué the latter for the 
rent due to him, and (3) that a usufructuary 
mortgngee in possession is as good as an 
“absolute assigneé hecause according to the 
earned Oounesl, the entire estate of the 
Jêbsêe, mortgagor vests for the time being 
in the usufructuary mortgagee. 
"A number of Cases have been cited by 
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Counsel on both sides in support of th 
their respective contentions. Before ecming 
to the cases, however, we think it necessary 
to refer to certain provisions of ihe statute 
Jaw in force in these provinces. Section:108, 
Tranefer of Property Act (IV of 1882), which 
deals with the rights and liabilities of the 
lessor and the lessee provides in cl. (7) that 
the lessee may transfer absolutely or by 
way of mortgage or sub-lease the whole or 
any part of his interest in the property and 
any transferee of such interest or part may 
again transfer it. It goes on to lay down 
that the lessee shall not by reascn only of 
such transfer cease to be subject to any of 
the liability attaching to the lease. This Jat- 
ter provision is, in our opinion, for the benefit 
of the lessor and we consider that he has 
the option either to take advantage of it 


“and to enforce his rights against his lessee 


alone cr to accept the transfer made by the 
lessee and to sue the transferee for the 
enforcement of hisgights under the lease. 


. Section 27, Specific Relief Act (I of 1877), 
provides that except as otherwise provided 


- by Chap. II of the Act, specific performance 


ofa contracte may be enforced against (a) 
either party thereto, and (6) any other 
person claiming under him by a title 
arising subsequently to the contract, except 
a transferee in good faith and without notice 
of thé original contract. Section 91, Trusts 
Act (IL of 1882), lays down that where 
a person acquires property with notice 
that another- person has entered into’ dn 
existing contract affecting that property of 
which specific performance could be en- 
forced, the former must hold the property 
for the benefit of the latter to the extent 
necessary to give effect to the contract. 


Now the appellant, Rai Girendra Narain, 
not only had notice of the original contract 
between Abdullah Shah and his lessee that 
a sum of Rs. 400 per annum shall be: paid 
as rent to. Abdullah Shah but actually 
undertook by an express term embodied in 
the deed of mortgage dated July 14, 1928, 
to pay that rent to Abdullah Shah in 
accordance with the conditions laid down in 
the deed of lease. Furthermore, it is common 
ground thatthe appellant paid to Abdullah 
Shah the rent due up to March 31, 1930, 
and that Abdullah Shah accepted it from 
him. The appellant is a person claiming 
under a party tothe deed of lease of March» 
29,1927, by a title arising subsequently tc 
the contract of leasé. In these circumstances 
we are ofopinion that Abdullah Shah ie 
entitled to enforce against the appellant the 
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contract to pay rent entered into -by the 
lessee. 

In the view which we have taken, it is, 
not necessary to discuss in detail the cases 
cited by the learned Oounsel. We propose 
therefore to refer to them only briefly. 
The cases which the learned Counsel] for 
the appellant has’ cited are those of 
Theethalan v. Eralpod Rajah (1), Jiban 
Krishna Mullick v. Nirupama Gupta (2), 
Ramchandra Jaty. Bhowaniram (3), Jetha- 
nand v.Udho Das (4), and Adhar Chandra 
v. Dol Govinda Das (5). It will be noticed 
that the Madras and Oalcutta cases cited 
above discuss decisions of the Oourts in 
England at great length and in none of 
them has any reference been made tos. 27. 
(b), Specific Relief Act, or to 8. 91, Trusts 
Act. It will also be noticed that there is 
considerable divergence of opinion in 
Oalcutta. It may, however, be mentioned 
that the learned Chief Justice in his judg- 
ment in the case reported in Theethalan vV. 
Eralpod Rajah (1), observes at p. 1113* that 
if the lessor accepts rent from the assignee, 
a privity of contract would come into 
existence between them. The basis of the 
decisions on which reliance is placed on 
behalf of the appellant wae that a sub- 
lessee or mortgagee of lessee rights isnot 
ipso facto brought into direct relations with 
the landlord lessor. That principle cannot, 
in our opinion, be applied to a case where 
the mortgagee has paid rent to the lessor 
and the latter has accepted it from him. 
The Nagpur and Lahore cases cited are 
decisions by single Judges and are also 
distinguishable on the facts. As to the 
Calcutta decisions, the learned Counsel for 
the plaintiff-respondent has invited our 
attention to the cases in Debnarayan Dutt 
v. Chunilal Ghose (6), Dwarkanath Ash v. 
Priyanath Malik (7), and Khirodebthart 
Dutt v. Mangobinda (8), as cases in which 
the opposite view has been taken. We 
are content to say that we agree with 


(1) 40,M 1111; 40 Ind. Cas. 841; AI R 1918 Mad. 
425; 22 M L J 4428; 21 M LT 401. 

(2) 53 O 922; 96 Ind, Oas. 846; A I R 1936 Cal. 1009; 
30,0 W N 812. 


(3) A I R 1938 Nag. 147; 113 Ind. Cas, 111. 
pos I R1931 Lah. 6l4; 131 Ind. Oas, 131; 32 P L 


493. 

(5) 630 1172, 167 Ind. Cas. 604; AIR 1936 Oal 
663; 40 O W N 1037; 63 O L J 387; 9 R O 707. 

(6) 41 O 137; 20 Ind. Cas. 630; A I R1914 Oal 129; 
17.0 W N 1143;18 O L J 603. 

(7) 220 W N 279; 36 Ind. Oae. 792; AIR 1918 Cal. 
941. 37 OL J 483. 

(8) 6106841: 152 Ind. Oas. 351; A IR1934 Cal 
682; 380 W N 682; 7 R O 363. 
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the judgments of Sir Lawrence Jenkins 
O. J. in Debnarayan Dutt v. Chunilal Ghose 
(6 , and. of Lort-Williams, J. in Khirode- 
bihari Dutt v. Mangobinda (8). We might 
also refer to the decision of their Lordships 
of the Privy Council in Muhammad Khan 
v. Hussaini -Begam (9). For the reasons 
given above, we are of opinion that this 
appeal has.no force and we.dismiss ‘it with 
costs. 

D. i Appeal dismissed. 

(9) 37 I A153; 7 Ind. Oas. 337;. 33 A 410; TAL a 
871:14 O W N 865; (1910) M W N 313; 8 M: LT 147; 
12 G BJ 205; 19 Bom. L R638; 90M Ld 014 
(P Q). oo 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1342 of 1936 
February 2, 1937 
ADDISON AND DIN Mouammap, JJ. 
GHULAM QADIR KHAN — PLAINTIFB— 

APPELLANT 
versus 
GHULAM HUSSAIN AND OTIHRS— 


DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act Y of 1909), 0. XXIT; 
r. 4—Suit filed in wrong Oourt in 1934—Plaint re- 
turned and filed in proper Court on February 28, 
1935— Two defendants dying in meantime but legal 
representatives not brought on record—Legal repre 
sentatives brought on record on. May 20, 1935—3Sutt 
held did not ee institution held waa on 
February 26,1935. - 

A ult wa instituted in 1934, in the Court of the 
Subordinate Judge, who, however, found, | pro- 
tracted proceedings, that he had: no pecuniary. juris- 
diction to try the suit. The plaint was consequent» 
ly returned to the plaintiff for presentation in a Oourt 
of competent juriediction. The plaintiff, according- 
ly, put in the plaint in the Court of the Senior Sub! 
ordinate Judge on February 26,1935. In the mean- 
time, two out of the thirty-four defendants had died, 
and the plaintiff had not brought their legal repre- 
gentatives on the record in accordance with the 
provisions of the Civil Procedure Oode. On May 
$0, 1935, the plaintiff made the necessary applica- 
tion tothe Oourt. On May 18, he had moved the 
Court to take action under O. I, r. 8, Oivil Proce- 
dure Code, and to allow the four defendants named 
in the application to represent all the defendants 
in the suit. This wasdones on May 20. Afterwards, 
an objection was raised by the contesting defendants 
that, as the legal representatives of the deceased de- 
fendants ‘had not been impleaded within time, 
whole suit had abated: oe 

Held, that the time during which the ae pro- 
aecuted his case in the Oourt of the Subordinate Judge, 
did not matter, as he had no jurisdiction to deal with 
the case and consequently the suit could not but be 
taken to have been instituted forthe first time on 
February 26, 1935. The position, therefore, was 
that at the time of the proper institution of the suit 
the list of the defendants contained the names of 
two dead persons and that on bone apprised of 
the fact the plaintif, on May 20, 1935, ‘re laced 
them by their. legal representatives. ‘Accord ingly, 
no question of abatement arose in the t 
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most it could be considered that the new defendants 
were added for the first time on May 20, 1935. This 
may be material for the purposes “of limitation but 
has obviously nothing to do with the abatement. 


S.C. A. frem a decree of the District 
Judge, Mianwali, dalediJune 4, 1936. 


“Mr. Asa Ram Aggrawal, for the Appel- 
lant. | 
Mr. Muhammad Monir, for the Respon- 
dents. | 
Din Mohammad, J —The suit giving rise 
to this appeal was instituted by one Ghulam 
Qadir Khan of Notak against 34 ala ma- 
liks for a declaration that he had, under 
the terms of the Wayjib-ul-arz, acquired 
the status of an adna malik in some sha- 
milat land situated in the same village, 
| This suit was instituted! in 1934 in the 
Court of the Subordinats Judge, Bhakkar, 
who, however found, after protracted pro- 
ceedings, that he had ro pecuniary juris- 
diction totry-the suit. [The plaint was 
consequently returned to the plaintiff for 
presentation in a Court of competent juris- 
diction, The plaintiff, accordingly, put in 
the plaint in the Court of the Senior Sub- 
ordinate Judge cn February 26, 1935. In 
the meantime, Muhammadu and Ghulam 
Muhammad. Khan, two out ofthe thirty- 
four defendants, had disd and the plain- 
tif had not brought their legal represen- 
tatives on the record in| accerdance with 
the provisions of the Civil Procedure Code. 
On May 20, 1935, the plaintiff made the 
necessary -application to! the Ocurt. On 
May 18, he had moved the Court to take 
action under O. I, r. 8, Oivil Procedure 
Code, and to allow the four defendants 
_ named in the application to represent all the 
defendants in the suit. This was done on 
May 20. After wards, a p-eliminary objec- 
‘tion was raised by the contesting defendants 
that, as the legal pope a tyes of the de- 
ceased defendants had not been impleaded 
within time, the whole suit had abated. This 
“objecticn prevailed with 'the Senior Subor- 
dinate Judge who dismissed the suit. On 
appeal the District Judge affirmed the 
‘decision of tLe Senior Subordinate Judge. 
From this order the plaintiff bas preferred 
a further appeal. 
. We consider that neither the Senior 
Subordinate Judge nor the District Judge 
„has, in the circumstances of the case, 
taken a correct view of 'the law and both 
have based their judgments on erroneous 
ground. The authorities relied upon by 
them do apply in cases of abatement, but 
_they are not of universal application and 
.çan be invoked in those cases only where 
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the facts are similar. Here the cireum- 
stances are different,and to such altered 
conditions, the authorities discussed in the 
judgments of the Courts below are alto- 
gether inapplicable. The time during 
which the plaintiff prosecuted his case in 
the Court of the Subordinate Judge, Bhak- 
kar, does not matter, as he had no juris- 
diction to deal with the case and conse- 
quently the suit cannot but be taken to 
have been instituted for the first time on 
February 26,1935. The position, therefore, 
is that at the time of the proper institution 
of the suit the list of the defendants con- 
tained the names of two dead persons and 
that cn being apprised of the fact the 
plaintiff, on May 20, 1935, replaced.them 
by their legal representatives. According: 
ly, no question of abatement arose in the 
case. At mostit could be considered that 
the new defendants were added for the 
first time on May 20,1935. This may be 
material for the purposes of limitation 
but has obviously mothing todo with the 
abatement. 

The result is that we allow the appeal 
and send the case back to the trial Oourt 
with directions to dispose of it in accord- 
ance with law. The court-fee on the 
appeal will ke refunded. The plaintiff will 
get his costs in the Court of the District 
Judge as wellas in this Oourt. The costs 
of the trial Court will abide the event. 

5. Case remanded. 
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MADRAS HIGH COURT l 
Criminal Revision Case No. 913 and 
Petition No. 825 of 1936 

April 15, 1937 


Kina, J. 
In re KUMARAPPA CHETTIAR AND 
OTHERS—PETITIONBES 
Oriminal Procedure Code (Act V of 1898), s. 107— 
Mere proof against persons of violence in past—if 
sufficient to justify order under section. 
hat must be proved in order to justify an order 
binding over persons under s. 107, Criminal Proce- 
dure Code, is that they are likely to break the peace 
in future Mere proof that they have committed 
certain acts of violence in the past is not sufficient. 
Maruthapali Goundan v. Emperor (l', relied on. 

Or. R. O. to revise judgment of the 
Sessions Court, Ramnad Division, in Cr. 
A. No 66 of 1936. 

Messrs. V. L. Ethiraj and K.S. Venkata- 
rama Iyer, for the Petitioners. 

The Public Prosecutor, for the Crown. 

Order.—This petition is not seriously 
opposed by-the learned Public Prosecutor. 
All that has been proved is that the peti- 
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‘tioners have committed certain acts, of 
violence in the past. What must be proved 
in order to justify an order. of this kind 
is that the fe'itioners are likely to break 
the peacein future. Does any occasion, 
does any cause of qnarrel exist which is 
likely.to cause them to break the peace ? 
The learned Sessions Judge has not found 
that any exists. He disbelieves the main 
feature of the prosecution that the peti- 
tioners formed a compact with the object 
of using force in agitating against the 
landlords. 

- In these circumstances, it is not enough 
for the learned Sessions Judge merely to 
say that he thinks that men who have 
been violent once will be violent again : 
see Maruthapali Goundan v. Emperor (1), 
‘and I set aside the order binding over the 
patitioners. ; 

8 Order set ande 


N.B. i 
YAA MW N A48; 169 Ind Cas. 97; AIR 1937 
358; 33 Cr. LJ 699; 45 L W 308; 9 R M6885. 


ALLAHABAD HIGH COURT 
Privy Council Appeal No. 5 of 1936 . 
i connected wrth 
Privy Council Appeals Nos. 4 and 6 of 1936 
ii i November 19, 1937 ; 
NIAMAT ULLAR, AG O. J. AND Verma, J. 
BISHAN SINGH alias BABU SINGH AND 
ANOTHER— PLAINTIFFS APPELLANTS 


DETSUB 
SHIAM LAL SONASI PRASAD ano 
oTABR&S—DEFENDANTS—ResPponDENTs. 

Oivil Procedure Cods (Act V of 1908), O. XLY, 
r. 1—-Appellant to Privy Council allowed to furnish 
security other than cash—S becoming surety for 

naent's costs—Bond duly executed and registered 

thin limilation—S resiling subsequently, on ground 

that as agreed appellant had not deposited cash with 

him to indemnify him—Appeilant snipe beige I amount 

in cash but beyond limitation—Securtty held fur- 

nished on date when S filed bond and hence was 
within time - - 

B obtained leave to appeal to His Majesty in 
Oouncil. At the time of granting the certificate, 
the Court dispensed with the security in cash or in 
Government securities and permitted the {appellant 
to furnish seourity of another kind. One S execat- 
. ed a hypothecation bond and became surety for the 
dear of Rs 4,009, the respondents’ costs in the 

rivy Council appeal... He hypothecated immovable 
- property of cient value. The bond was duly 
registered and was filed well within the limitation 
allowed by O. XLV, r 7, Oivil Procedure Oode. 
The Oourt sent the bond to the lower Oourt for 
-n verification’ and report. S stated that the appel- 
-lant had agreed to deposit Rs. 4,000 with him to 
“indemnify him against any possible loss that might 
be occasioned and that as the appellant had not 
fulfilled his promise, he was no longer willing to 

‘stand surety. He did not deny having executed the 
. “bond. The appellant offered to deposit Rs. 4,000 
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in cash to avoid all possible difficulties This had 
been done but beyond limitation : ; 

Held, that in the circumstances of the case, the 
security should be deemed to have been furnished 
on the date when § filed the bond in the Court, The 
fact that subseqoently he attempted to resile from 
his undertaking was immaterial in view of the 
appellant having promptly sabstituted cash securi- 
ty therefor. 


Messra. Shiva Prasad Sinha and Sri. 
Narain Sahai, for the Appellants. 


Messrs. Babu Ram Avasthi, N. P. 
Asthana, . S. Pathak and Ambika Prasad 
Dube, for the Respondents. 


Order.—This is an office report in a 
Privy Council case. Bishan Singh obtained 
leave to appeal to His Majesty in Gouncil 
from the decree of this Oourt in First 
Appeal No 48 of 1932. Leave was granted 
on May 7,1937. At the time of granting the 
certificate, the Court dispensed with the 
security in ensk or in Government securities 
and permitted the appellant to furnish 
security of another kind. One Sukh Nandan 
Singh executed a hypothecation bond and 
became surety for the payment of Rs. 4,000, 
the respondents’ costs in the Privy Oouncil 
appeal. He hypothecated immovable pro- 
perty which has since been declared to 
be of sufficient value. The bond was duly 
registered and was filed in this Court on 
July 30, 1937, which is well within the 
limitation allowed by O. XLV, r. 7, Oivil 
Procedure Code. The Court sent the bond 
to the lower Oourt for “verification” and 
report. Notice was sent to Sukh Nandan 
Singh by the lower Court in response to 
which he appeared and stated that the 
appellant had agread to deposit Rs. 4,000 
with him to indemnify him against any 
Possible less that might be occasioned and 
that as the appellant had not fulfilled 
his promise, he, (Sukh Nandan Singh) was 
no longer willing to stand surety. He 
did not deny having executed the bond 
and having had it duly registered. The 
lower Oourt reported all the circumstances 
which had transpired and the fact that 
Sukh Nandan Singh refused, to “verify” 
the bond. On the cass coming up before 
this Court on a previous occasion, the ap- 
pellant's Counsel offered to deposit Rs. 4,000 
in cashto avoid all possible difficulties. 
This has been done. The respondents’ 
Counsel objects to the appeal being admit- 
ted on the ground that the security has 
not been furnished within the time allowed 
by O. XLV. r. 7, Civil Procedure Code, 
His contention pfre-supposes that the 


security has been furnished on the 
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date on which the: sum of Rs. 4,000 was 
deposited. 
We do not think that this assumplion is 


, Tight. The appellant was at liberty to 


furnish security of immovable property. 
It was oren to him to hbypothecate. any 
sach] property belonging to himself or to 
persuade some other person to pledge pro- 
perty of sufficient value and be a surety 
for payment of Rs. 4,000 in case the res- 
pondents become entitled to is as the re- 
sult, of the Privy Oouncil appeal. It is 
not disputed that Sukh Nandan Singh 
actually hypothecated property of sufficient 
value andexecuted a duly registered bond. 
There can bé no doubt that if nothing had 
happened, the secarify would have been 
deemed to have been furnished on July 30, 
1937, when :the bond was filed in this 
Court, regardless of the fact that the 
report as tothe sufficiency of the security 
and of the “verification” of the bond was 
received long after the expiry of the limi- 
tation provided by O. XLV, r. 7, Civil Pro- 
cedure Oode. ‘If the security had proved 
insufficient, the position might have keen 
different. We think that in the circumstances 
of the case, the security should be deemed 
to have been furnished on July 30, 1937. 
The fact that subsequently Sukh Nandan 
Singb uttempted to resile from his under- 
taking is, in our opinion, immaterial in view 
of the appellant having promptly substitut 
ed cach security therefor. The ‘verifica- 
tion’ of the security bond merely means sd» 
mission by the executant of the security 
bond that he had executed the bond. This 
‘was never denied by Sukh Nandan Singh. 
"His action should more ’ appropriately be 
described not as one refusing to verify, 
‘bat as a declaration of his intention to 
resile from his undertaking. We think 
that for all technical requirements of 
‘O. XLV, r. 7, Oivil Procedure Code, secu- 
Ttrity should be considered to have been fur- 
hished within time. Accordingly. we de- 
‘clare the appeal to be admitted. The delay 
“in the deposit of counting fee is condoned, 
D; Appeal admitted. 
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PATTKKARANTAVITA KUNKAN anp 
OTHERS— PLAINTIFRS— RAS PONDEN TG 
“Malabar Law—Tatwad or tavashi—It ie corporate 


l 


‘in that they can still continue 


unit like Mitakshara joint Hindu famuly—Incidents, 
of, stated—Oonversion of member to alien religion— 
fect 0f— Will making gift of property for be nefit 
of tarwad—Some members converis to Christianity. 
—Legatees held took property as tenants-in-common. 

A Malabartarwad or tavazhi isa corporate unit just 
like the Mitakshara joint Hindu family. The members 
are joint in food, worship and estate but the property 
held ty them is impartible except with the consent 
of all the members. No individual member has any 
definite share therein nor can he enforce a right to 
a share by partition The mode in which the pro- 
prietary right is enjoyed is by participating in the 
enjoyment of the family property and provision is 
made sometimes for maintenance and other expenses 
which inlaw are strictly in exercise of a proprie- 
tary right. The right of management is vest in 
the senior male member called karnavan who has 
got certain rights of alienation analogous to the 

wers possessed by a manager of a joint Hindu 
family. His right to management is. unrestricted 
except in cases where he is guilty of waste or makes 
some alienations not for the benefit of the family 
when the junior members of the family have got a 
right to intedict by taking appropriate Dror 
inè Court of law. The right possessed by an indi- 
vidual member enures only for his life. Neither 
the principle ofthe right of representation nor the 
principle of survivorship as known to takshara 
Law exists but the birth er the death of a member 
may affect the other members in the extent of bene- 
ficial enjoyment of the tarwad property or the death 
of a member leaving property which lapses to the 
tarwad may enable the other members to share in 
the enjoyment thereof also with the rest of the tarwad 
property. The riglts and obligations flow out of the 
status of being a member of a tarwad. Once it 
comes to an end by any means known to the law, 
they can neither be enjoyed nor enforced. Oonver- 
sion to any alien religion is one of the modes which 
pute an and tothestatus. [p 252, cols. 1 & 2.] 

The effect of abe A alien religion of ape 
members of a tarwad is the same as in the case o 
‘oint family governed by Hindu Law. The tie which 

ound the tavaehi together, on conversion of some 
members so far as they are concerned, becomes dis- 
solved and they can no longer be members of the 
tavarhi, Their rights and obligations incident to 
their status as members ofthe tavazhi, therefore, 
cease. If the strict Hindu Law be applied, they 
would not only become divided in status but would 
forfeit all rights to their tarwad property ; but Act 
XXI of 1350, preserves their right tothe property 
to possess the rights 
incidental to their ownership, that is, the right to 
have provision made for their residence and main- 
tenance from and out of the property possessed by 
the tarwad at the date of the conversion and any 
additions made thereto with the income thereon. 
But the Act does not preserve their status as mem- 


‘bers of the tarwad or the incidents *rvropriate to 


and dependent thereon. What happers vu. conversion 
is that the joint status is severed and the property 
ssessed by the tarwad cannot thereafter be held 
y the remaining members of the tarwad along with 
the convert, as members ot a tarwad. [p. 253, col, 
2: p. 253, coL 1. 
[Oase-law referred to.] 
Where by a will the testator settled his prop- 
erty upon the members of a tarwad, two members of 
which were converts to Cara and his inten- 
tion was that the property should be possassed and 


‘managed after themanner of tarwad propert 


Held, that the named Jegatees and such of tha 
children ofthe female members who, were alive -on 
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the date of the death of the testator would take ‘the 
properties as tenants-in-common, Though the pri- 
mary intention may have been to benefit the members 
of the family as sach, there was also a secondary in- 
tention to benefit those who could take. The limi- 
tations and restrictions in regard to the holding and 
enjoyment of the property would be invalid as the 
testator could not by any act of his constitute cer- 
tain members into a tavaeht for the law would not 
permit such a thing and it was not open to him to 
tie ap the property in the manner he had chosen to 
do. In this view the converts would be entitled to 
a several share, |p 253, coL 2; p. 394, col 1] | 

8 O,A against the decree of the District 
Oourt of North Malabar in A.S No. 194 
of 1932 preferred against the decree of the 
Oourt of the District Munsif of Badagara 
in O: 8. No. 338 of 1931. 

Judgment.—The question in this second 
appeal is what is the nature and extent 
of interest possessed by the 2nd defend- 
ant in certain properties, one of which is 
a boat the subject-matter ¿f this appeal, 
left by one Kunhikutti. The plaintif, 
the 2n co defendant and thejdeceased Kunhi- 
-Kutti formed member of a tavazhi follow- 
ing the Marumakkathayam law. Before 
his death, the said Kunhikutti disposed 
of his properties by a registered will dated 
December 27, 1923. His object was to 
benefit the members of hfs tavazhi. This 
is clear from the following preamble to 
the will. 

“I should make certain settlements regarding the 
claimants who are to enjoy the ownership right of 
my self-acquired properties after my death,” 


After stating that the property possessed 
by him was his self-acquired property and 
that it should be enjoyed by him till his 
death, he specifies the persons to whom 


it should go after his death thus : 

“And after my death, my brother (1) Amabadi, (2) 
younger brother Ohandu, (3) nephew Manickam’s 
son Raman alias Joseph Sadanandan (4) younger 
brother Kunkan, (5) younger brother Ryru, (8) 
younger brother Sankaran, (7) Achuthan alias 
Benjamin Sadanandan, (8) nephew Kunhi Pennu's 
son Andi, (9) Kunhi Pennu, (10) Oheeru, (11) 
Korumbi, (12) Kunhi Pennu, (13) Kaliyani, (14) 
Madhavi and the santhanams of the female members 
among them who are already born and who are 
yet to be born, are the claimants of the said pro- 
perties. (No. 1. Ambadi is the 2nd defendant in 
the suit." , 

Then he provides for the maintenance 


and enjoyment of the said property thus: 
“My representative No. 1 is to hold the said pro- 
perties and causes them to be held. He should pay 
the jenmi purappad, effect renewals of the said 
properties by entering into agreement with the 
jenmis, manage the odams(boats) and the nets, hold 
the mudarutht pattam, collect the outstandings to 
be r@covered, effect repairs to the neta whenerer 
"they get damaged, manage the Sardine Prées and 
fake the proceeds and. protect the other members 
according to the incoms and enjoy the said pro- 
perties, And affér the" death of ‘No. 1, the mele 


members out of the members from No 2 onwards 
aftersaid and after their death the male issues 10 
the females who are now living and those that-are 
to be born should manage the properties; according 
to their seniority. And in default of male jasue 
the females, according to their seniority, should 
hold the properties and cause them to'be held 
according to the Marumakkathayam Law of in- 
heritance and take the income therefrom and 
enjoy the same. And when it becomes necessary 
that a loan had to be raised, allthe then members 
both, male and females, who have attained their 
majority, should join together and execute 8 doru- 
ment ander their joint signatures. And all the 
debts and alienations otherwise incarred or effected 
will not be binding either on the properties oF on 
other members and they will not be liable therefor. 
As the major income to protect the members afore- 
said, are to be derived from the boats,. and ae 
the male membere and other than Nos. 3, 7 an 

8 should exert themselves to the top of their capa- 
bility in the management and work and alt 
the members of the family as aforesaid. In case 
the remsining members are not prepared to doso, 
such anandiravans should be excluded from the 
properties by a registered notice, executed jaintly 
by all the remaining members. And if they are so 
excluded, they will be devoid of any right over 
the said properties and on the annual income-there- 

rea 


Nos. 3 and 7 referred to above are- the 
sons of two of his nephews, namely Joseph 
Sadanandam and Benjamin Sadanandan, 
who are Ohristians by religion. On a read- 
ing of the will there can be no doubt 
that what the testator intended§ was that 
the property should be owned and enjoyéd 
by all the members of the tavazhi to which 
he belonged and that it should be possess- 
ed and managed after the manner of 
tarwad property in accordance with the 
rules of the Marumakkathayam law by 
which he was governed. with certain 
restrictions in regard to the management 
regarding loans and alienations. ‘ It is also 
evident that the testator regarded the 
said Joseph and Benjamin as members of 
his tavaght and intended to benefit them. 
The question now is, has the 2nd defen- 
dant any individual interest in the pro- 
perties devised? Oan the Ist defendant 
seize and sell the boat in execution}of a 
decree obtained against the 2nd defen- 
dant? The contention of the plaintiffs is 
that the properties are devised fo’, tthe 
tay zhi assuch, that the 2nd defendant has 


“no individual interest therein which could 


become tne subject of sale and the attaet- 
ment of this boat ‘by the Ist defendant 
is invalid and inoperative. The crucial 
question is, was tke property taken by the 
2nd defendant and other legatees as tavazhi 
property or as tenants-in-common owning 
a several share therein? This again. ig 
dependent on another question whether 


~ at 
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the legateess were Members of a tavazghi. 
The lower Court answered the question in 
the‘iaffirmative relying on Pathumma v. 
Raman Nambiar (1). This is canvassed 
by Mr.xGovinda Menon on behalf of the 
lst defendant. His argument is that two 
‘of the legatees who are admittedly Ohirs- 
tians cn the date of the will, cannot be 
members of the tavazht along with the 
other legatees ; that they cannot together in 
Jaw form a tavazhi and that the view of the 
lower Appellate Court that inspite of the 
conversion to Christianity a person can 
continue to be a member of a tarazht is 
‘unsound and the gift therefore is not to 
‘the tavaghi as such. To test the soundness 
of this contention, it is necessary to examine 
what the legal effect of the conversion 
of a member of a tarwad Or 
tavazht on the holding of the property 
by such a tavazhi or tarwad is. A Malabar 
iarwad or tavazhi is a corporate unit just 
like the Mitakshara joint Hindu family. 
‘The members are joint in food, worship 
and estate but the property held by them 
is impartible except with the consent of 
allthe members. No individual member 
has any definite share therein nor can he 
enforce a right to a share by partition. 
The mode in which the proprietary right 
is enjoyed is by participating in the en- 
joyment of the family property and pro- 
vision is made sometimes for maintenance 
and other expenses which in law are 
strictly. in exercise of a proprietary right. 
The right of management is vested in the 
senior male member called karnavan who 
has got certain rights of alienation analo- 
gous to the powers possessed by a manager 
of a joint Hindu family. His right to 
” management is unrestricted exept in cases 
where he is guilty of waste or makes some 
alienations not for the benefit ‘of the 
family when the junior members of the 
family have got a right to intedict by 
taking appropriate proceedings in a Court 
of Law. The right possessed by an in- 
dividual member enures only fcr his life. 
Neither the principle of the right of 
representation nor the principle of sur- 
yivorship as known to Mitakshara Law 
exists but the birth or the death of a 
member may affect the other members in 
the extent of beneficial enjoyment of the 
tarwad property or the death of a member 
leaving property which lapses to the 
tarwad may enable the other members 
to share in the enjoyment thereof also 


(1) 44 M 801; 64 Ind. Oas. 678; 41 M L J 943; (1921) 
M W N 804; 14 L W 257. 


“ 


with the rest of the tarwad property. The 
rights and obligations flow out of the 
status of being a member of a tarwad. 
Once it comes to an end by any means 
known to the law, they can neither be 
enjoyed nor enforced. Conversion to any 
alien religion ie one of the modes which- 
puts an end to the status. The effect 
conversion with reference to the 
position of an undivided family governed 
by Hindu Law is thus stated by their 
Lordships of the Judicial Oommittee in 
Abraham vy Abraham (2) thus: 
“The tie which bound the family together is, 
80 far ashe is concerned, not only loosened but 
dissolved. The obligations consequent upon and 


connected with the tie muSt......cccccceceseeeDO digs 
solved.” 


They again observed 


“Parcenership understood in the sense in which 


their oe here usethe term, as expressing 
the rights and obligations growing out of the 
status of an undivided family, is the creature 
of, and must be governed by, the Hindu Law. .. 
Parcenership may be putan end to by,a seve- 
rance effected by partition; it must, as their 
Lordships think, equally@be put an and to by 
severance which the Hindu tae recognises and 
creates " 


It, therefore, cannot be disputed that 
the tie which hound the tavazhi together, 
on conversion ofthe said two members so 
far as thay are concerned, became dissolved 
and they could no longer be members of 
the tavazht. ‘Their rights and obligations 
incident to their status as members of the 
tavazht must, therefore, cease. If the 
strict Hindu law be applied, they would 
not only become divided in status but 
would forfeit all rights to their. tarwad 
property; but Act XXI of 1850 preserved 
their right to the property in that they 
conld still continue to possess the rights 
incidental to their ownership, that is, the 
right to have provision made for their 
residence and maintenance from and out 
of the property possessed by the tarwad 
at the date of the conversion and any 
additions made thereto with the income 
thereon. Butthe Act does not preserve 
their status asa member of the tarwad or 
the incidents appropriate to and de- 
pendant thereon. To illustrate, if a mem- 
ber of a tarwad dies leaving his self- 


acquired property undisposed of, they lapse 


tothe tarwad and any member of the 
tarwad gets the benefit of such acquisitions 
but the convert by ceasing to be a mem- 
ber of the tarwad cannot participate in the 
enjoyment of the said property by rasson 


of the severance of the status. In Kunhs- 
(2) 9M IA 19) at p. 237; 1W RPO 1;1 Suth. 
POJ 501; 8 Bar. P O J90; 19 E R716, 
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chekkan v. Lydia Arucandan (3)a Divi- 
sion Bench took the view that on conver- 
sion the incident of survivorship would no 
longer subsist, the convert becomes a 
tenant-in-common and is entitled to claim 
partition. This view was dissented from 
in Pathumma v. Raman Nambiar (1) where 


it was pointed out that Act XXI of 1850: 


does not enlarge the rights which a mem- 


ber had before -conversion and. what was 


impartible cannot be rendered partible by 
reason of the conversion. The use of the 
terms ‘tenancy in common” and ‘survivor- 
ship’ with reference to the members of the 
Malabar iarwad,if I may say, so with 
respect, is not strictly accurate.- What 
does really happenon conversion is that 
the joint status is severed and the pro- 
perty possessed by the tarwad cannot there- 
aiter be held by the. remaining members 
. of the tarwad along with the convert, 
as members of atarwad. The decision 
in Pathumma v. Raman Nambiar (1) does 
not lay down that Sn spite of conversion 
a member continues to be a member of 
& tarwad as assumed by the learned 
District Judge. Again, where there is no 
right to partition, there is' no right of 


survivorship, In a Mitakshara undivided’ 


family it is the right to partition which 
determines the right toteke by survivor- 


ship. The right possessed by an individual: - 


member ia a Malabar tarwad ceases -with 
his life and there is no devolution of an 
undivided interest as in a Mitakshara 


family#;Kven if the principle of survivor: 


ship is-héld applicable to a Malabar tarwad, 
it can only -subsist so long as the undivided 
Status subsist. As observed by their 
Lordships ‘of the Privy Council in Katama 
Nachiar v. Raja of Shivaganga (4) 
“according to the principles of Hindu Law, 
there is co-parcenership between the 
different members of a. united family 
and survivorship following upon it”. 
(The italics are mine). From this it fol- 
lows that if thereis no ‘united family’ 
there can be no survivorship. This is also 
the view of the Division Bench in Kunhi- 
chekkan v, Lydia Arucandan (3) where 
the learned Judges observe at page 390* 


thus: . 

“The incident of survivorship was _one which 
attached to the property on account of its being 
owned bythemembersof a joint Hindu famuly. 


x 61912) M W N- 386; 14 Ind. Cas. 480; 11 ML T 


(4) OMIA 539 atp. 611;2 WRP O31: 18uth. 
620, 2 Sar 25 (PO). A 


l *Page of (1913) M. W. N.—[Ed] 





When the Hindu family ceased to exist, the incident 
of survivorship ceased to exist” |. ; 

Act XXI of 1890 cannot preserve the 
right which is contingent and dependant. 
on the continued subsistance of a parti- 
cular relationship which is not saved by. 
the Act. The observations of Wallis, O. J,,. 
in Pathumma v. Raman Nambiar (1) that. 
survivorship is not lost is obiter, and if I 
may say so with respect, not correct. 

Thue the correct legal position occupied 
bythe members of the tavazht to which the 
testator belonged on the date of the will is 
that the two members who became con-. 
verts do not belong to the: said tavazht 
and the legatees specified in the will 
together cannot and donot form a tavaghi.. 

ere there is a gift to persons who 
are members of a Malabar tarwad, a, pre- 
sumption is raised that the donees are in- 
tended to take the property with the 
incidents of tarwad property Chakkra 
Kannan v. Kunhi Pokkar (5). As Sree- 
nivasa Ayyangar, Js pam out in that 
case which was a case of gift by a member. 
of a Malabar tarwad to his wife and 
ee the of i by ave 

“It is not ivi rope & : 
WL aes © a Aah 
tarwad:or tavazht but that- jf:-properties- are: 
given to awife and children following the Maruma-, 
kkadayam Law, they, as a tavashi, hold | those pro- 
perties with the incidents oftarwad property." ` 

The gifts under such circumstances is 
presumed to have been made to an entity 
which is called a tarwad or tavazhi: “In 
the present will there“ are’ no express 
words conferring the ‘property. on the 
tavazht as such. Of course all the 
legatees mentioned therein, but for the’ 
conversion ofthe two members, will to- 
gether constitute the tavazhi. But if in 
law they could not form a ta:azhi, . the 
presumption should not be given effect to. 
The operative portion of the gift must, 
therefore, be construed as a gift to cer- 
tain named or existing legatees and persons 
to be born. The gift to unborn persons 
cannot take effect but the gift cannot fail 
on that account. The named legatees 
and such of the children of the female 
members who were alive on the date of 
the death of the testator will take the pro- 
perties as tenants-in-common. Though 
the primary intention may have been to 
benefit- -the members of the family. as such, 
there is also a secondary intention to 
benefit those who can take. The limita- 
tions and resirictions. in regard. to.the - 
holding -and- enjoyment of the Aa 3 

(5) 39 M 317; 80 Ind. Cas. 755; 18 M-L T 255; 29 
LJ 481; (1915) M W N 740; A I R 1916 Mad, 391. 1 


Bi 
would be ‘invalid a3 the testator cannot 
by any act of his constitute certain mem- 
bers into a tavazhi for the law would not 
‘permit such a thing and it isnot open to 
him totie up the property in the manner 
he -has chosen to do. 
the second defendant will be entitled 
to a several share and whether it is 
“one-fourteenth or still less will depend 
upon whether there was any ‘issue 
born to the female legatees who 
were alive on the date of the death of the 
testator. ‘In this view it is unnecessary for 
me to consider the argument based on 8. 39 
of the Marumakkathayam Act, which con- 
fers a right of partition on individu] 
members of a tarwad in cases where there 
is any ‘change of religion. Mr. Krishna- 
murthi advanced a contention that even 
assuming the two convert members could 
not be members cf the tavazhi after their 
conversion, the rest of the members con- 
stitute a tavaghi and must be deemed ‘to 
have continued as such andthe gift, there- 
fore; must be construed’as a gift to the 
tavazhi and the two converts. I am not 
inclined to .agree with this contention. 
From. the langnage . employed , in the -will 
it..is Clear that no, distinction was drawn 
between the-members who were _ converts 
and the. other. members in regard to the 
nature, of the gitt and there was no 
intention to treat the members other than 
the two.convert members as an entity. 
In the resalt, I set aside the decree of, 
pe learned . District Jadge and hold that 
first defendant .is entitled to attach 
hd sell the second defendant's interest in 
the -sujt property in execution of the deg- 
ree obtained against him. The respond- 
ente will pay the costs of the appellant here 
and,in the Court, bélow. 
_ Leave refused. | 
N.B. | Decree, set aside. 
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ALLSOP, J; 
Musammat OHAMPI BAIl—Daorns-otpgr— 
‘APPELLANT 
versus 
~PEAREY LAL—-JUDGMENT-DRBTOR — 
RESPONDENT 
“Oiv il Procedure Code (Act V of 1908), 0. XXI, 
g,- ` 2-~Decreezholder presenting certi te—Court 


passing no order recording ad br TUNG, 
spree ceqses o operate to „benefit of judgment-debtor— 
ngal,: Pi AN and Assam Crvil-Courts eee (XII of 


~ 


OBAMPI BAT v. ÞRARBY Lan (ALLL). 


In this view’ 
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1887), s. 18 (2)—Court of Adaittonal Judge abolished. 
but subsequently another Additional Judge appoint- 

ed- Latter Court, if can execute decree passed by 
former Court —Second appeal—Decree of lower. Court, 

when can be set astde. 

A certificate presented by a decree-holder does not 
eease to operate tothe banafit of the juigment-deb- 
tor merely because the Court has passad no order 
recording the satisfaction ofthe decree. Therecord 
contemplated is merely an order that the certificate 
of the decree-holder shall be placed upon the record.. 
Where the decree-holder certifies the adjustment, the 
Court to whom the certificate is supplied is not 
required to go into the question whethar there has 
or has not been an adjustment as stated. The cer- 
tificate of the deoree-holder is sufficient and all that 
the Court need dois to say that that certificate 
shall be kept upon the record of the proceedings. 
Rup Narain Singh v. eh de Dayal Sahu, Kan. F. 
A No. $ 392.0f 1933, de on 29th October 1937, 

o 


Where the Court of Additional Judge which passed 
a certain decresis abolished but subsequently an- 
other Additional Judge is appointed, the two Uourts 
are not the same and the question whether the latter 
Cofirt can take cognizance of an application for, 
execution of the decree passed by the former Court 
depends upon the special or general powgis given 
under a. 13 (3), Bengal, Agra and eae Oivil Courts 
Act, by the District Judge or High Gourt. 

The High Court in second appeal cannot set aside the 
decree of the lower Appellate Court unless it can be 
shown that that decree was wrong. 


Ex., 5. O. A, from a decision of the District 
Judge, Oawapore, dated July 14, 1936. 


Mr. Shankar Sahat Verma, for the ro 
pellant. i 


Mr. S. N. Seth, for the Respondent. 


Judgment.—This is a second appeal 
arising out of execution proceedings. A 
decree was passed by the Additional. Sab. 
ordinate Judge of Banda :on July 16, 
1930. The Oourt.of.the Additional J udge 
was abolished on March 30; 1932. An- 
other Additional Judge was -appointed 
on March,15, 1933. Tne application for 
execution of the decree af July 16, 1930, 
was made to the Additional Subordinate 
Judge. The. question before him was whe- 
ther the decree had been certified. The 
allegation of the judgment-debtor was that 
the decree-holder had certified the .adjust- 
ment of. the deeree to the. Subordinate 
Judge on August 19,1933. The Additional 
Subordinate Judge held that the certi- 
fication was of no effect because the 
Court of the Subordinate Judge was not 
the proper Oourt in which-the adjustment 
of the decree should be certified and 
because the Subordinate Judge .had not 
passed an order recording. the pdjusfment 
of the decree. He dismissed the objection 
of the judgment-debtor. -On appeal the 
learned District Judge held thatthe Addi- 
tional Subordinate Judge had no. jurisdiction 
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in the matter. He also pointed out that 
it was unnecessary in order that the certi- 
fication of adjustment should have effect 
that there shouid be any specific order by 
the Court. He allowed the appeal and 
directed that the application for execntion 
should be returned to the decree-holder 
for' presentation in the proper Court, 4. e. 
the Court of the Subordinate Judge. 

It is argued here in second appeal :that 
the learned District Judge was wrong in 
saying that the Additional Subordinate 
Judge had no jurisdicticn to deal with 
the application for executicn because the 
decree had originally been passed by the 
Additional Subordinate Judge when there 
was such an officer posted to that district. 
It seems to me that the question depends 
upon the special or general orders which 
may have been passed under the pravi- 
sions-of s. 13, sub s. (2); Bengal, Agra and 
Assam Oivil Courts Act (XII of: 187), 
An Additional Oourt is’ usually only a 
temporary Oourt established to enable 
another Court to dispose of the business 
before it. There was an Additional Judge 
in this district up to March 30, 1932. 
Thereafter there was no Additional Judge. 
Another Judge was appointed a year later 
on March 15, 1933. 1 have examined thé 
notificaticn appointing him and it appears 
that the local jurisdicticn assigned to him 
by the Local Government under sub-s. 1 of 
8.13, Bengal, Agra and Assam Civil Courts 
Act, was the same as the local juristliction 
assigned to the Subordinate Judge. . That 
being so, the question whether any parti- 
cular civil business was cognizable by him 
or by the Subordinate Judge would depend 
upon orders passed by the District Judge 
subject to any general or special orders 
passed by this Oourt. It cannot be said 
that the Court of the Additional Subordi- 
nate Judge created on March 15, 1933, 
was the same Court as that which existed 
up to March 30; 1932, and that it was a 
Oourt which was conducting business in- 
dependently of the Court of the Subordi 
nate Judge. Ordinarily, in this province, 
one would assume that the orders would 
be that the Additional Court would dispose 
of bnsiness transferred to it by the Bub- 
ordinate Judge or by the District Judge. 
That, however, is a matter of no-import- 
ance. This Oourt in second appeal cannot 
Bet aside the decree of the lower Appellate 
Court unless it can be shown that that 
decree was wrong. 

Learned Counsel ‘for the appellant hás 
not been able to tell me’ what orders were 
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passed by the District Judge under the 
provisions of sub-s. 2, 8. 13, or what general 
orders have been passed by this Court 
in respect of these matters. That being so, 
I am not in a position to say that the 
finding of the learned District Judge in 
this appeal was wrong. It cannot‘be'said 
that the execution of all decrees passed by 
the Additional Subordinate Judge when- 
ever the Court of Additional Subordinate 
Judge existed in this district should be 
executed by an Additional Subordinaté 
Judge subsequently appoined. It may be 
that the ordera governing this matter are 
that all plaints and applications should be 
presented in the Court of the Subordinate 
Judge and that he should either transfer 
them or that he should report to' the 
District Judge thas some of them should 
be transferred to the Gourt of the Addi- 
tional Judge. As I am not in a position to 
say that the decree of the Oourt below is 
wrong, I must uphold it. 

The decree-holder in this case had con- 
tended that the aileged certificate said to 
have been granted by him was obtained 
by fraud. That is a question which has 
not yet been decided and remains atill to 
be decided. The question of law whether 
the certificate, if not obtained by fraud, was 
of no effect merely because the Court 
passed no” order upon it has been decided 
by the learned District Judge -against the 
decree-holder. There is no doubt, that the 
decision on the question of law is right., 

This .mattér has ‘recently: “been be- 
fore a Bench ` of this Court in’ Rup 
Narain Singh -v.. Duniya Dayal (Sahu 
Fixn.- F. ‘A. No. 392 of -1936, decided :.on 
October 29, 1937, and it-was there-held. that 
a certificate presented bya ‘decree-holder 
des not cease to operate to the benefit of 
the judgment-debtor merely because the 
Uourt has passed no order -recording ‘the 
satisfaction of the -decree. ‘The provisions 
of O. XXL r. 2, are to the effect that no 
Court executing: a decree shall recognize a 
payment or adjustment which “has -not 
been certified or. recorded under the proyi- 
sions.of that Rule. . The Rule contemplates, 
either a certifica'e by the. decree-holder 
that the ‘adjustment has been made-or am 
order by the Court on thé application of 
the.judgment-debtor to the -effect..that,the 
decree has‘ been: adjusted. -dt is certainly: 
stated in sub-r. "1. tor. 2 that where: the 
decree:holder certifies the , adjustment , ôf 
the decree, the Court .shall . record the same 
accordingly but-it has been -held. by.this 
Court in the case to which [ have yeferred: 


“E 


that the record contemplated is merely an 
order -that ths certiticate of the decree- 
holder shall be placed upon the record. 
Where the decree-holder certifies the 
adjustment, the, Court to whom the certi- 
ficate is supplied is not required to go into 
the question whether there bas or has not 
been an adjustment as stated. The certi- 
ficate of the decree-holder is sufficient and 
all that the Court need do is tosay that 
that certificate shall be kept upon the 
record of the proceedings. Sub r. 2,r. 2, of 
O. XXI, contemplates an application by the 
judgment debtor that the decree has been 
‘certified. When the judgment-debtor makes 
an application of that kind it is of course 
necessary for the Court to go into the 
question whether his allegations are or are 
not true. When the Court is satisfied that 
they are true it will then record the satis- 
faction of the decree. The result is that 
there is no force in this appeal and I čis- 
- miss it with costs 
D. l Appeal dismissed. 


—-s 
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. BOMBAY HIGH COURT 
First Civil Appeal No. 162 of 1933 
i March 25, 1937 
’ Broomrigup AND N. J. Wapta, JJ. 
GAJANAN OHINTAMAN DIXIT anD 
OTUBRS—DEFEN DANTS-—APPRLLANTS 
l versus 
JANKIBAI KASHINATH PABLE, 
= NATEKAR—PLainTipe— RESPONDENT 
_ Grant—Inam—Construction — Villages given as jat 
jnam' permanent by Peshwa—Inam Commisston con- 
tinuing grant but confining itto lineal descendants in 
male line—Notices by. Government asking for nazarana 
stating that if it was paid, land to be regarded as, 
private property, but tf not paid, holder and trans- 
feror liable to fine—Held, land alvenable. 

: The grant was described in the village records as 
jat inam permanent by a sanad issued by the Peshwa 
to the ancestor of the defendants. It referred to pre- 
vious grants ofthe village and renewed the grant as 
inam to'the defendants’ ancestor “and his sons, grand- 
sons snd so on from generation to generation.” The 
yrant was made or continued in consideration of the 

ot that the holder was “a great, worthy and res- 
pectable person” and that “it would be beneficial to 
thé kingdom if provision were made for hia main- 
tenance. - -The OCommissioner continued the 
ofthe village on the same terms with this 
addition “so long as there shall remain in existence 
lineal male descendants in the male line of the grantee. 
A few years after the order of the Inam Commission, 
notices--were issued to the tnamdars calling upon 
them to-state whether they were willing to pay 
nasarana. In this notice Government stated that they 
had no objection to continus the inam lands in per- 
petuity subject to the payment of an annual nazarona, 
and- that on payment of this, the lands would be 
ed as in all respects private property. On 

the other hand jt was pointed out that ifthe nasarana 
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were not paid, boththe transferor and the transfaree 
would be liable to pay fines. The inamdars did not 
pay the nagarana. Later on in execution of a mort- 
gage decree against the defendants the lands were 
sold. The Revenue Officer declined to enter the name 
of the action-purchaser as holder of the village. On 
failure of the defendants to pay the revenue, the 
auction-purchaser brought a suit for declaration of 
her title as owner of the village and the income thereof. 
n Nie contended that the lands were inalien- 
able : 
Held, thatthe sanad and the order of the Inam 
ission did not lay down any restriction as to 
the grantes’s power of alienation and the auction- 
purchaser wasentitled to the relief claimed by him, 
The fact that the defendants did not pay the nagarana 
had no effect of rendering the village in»lienable. 
The suction-purchaser was also entitled to a perma- 
nent injunction restraining the defendants from re- 
covering the incom 


6. 

F. O. A. from a decision of the First 
Olass Sub-Judge, Poona, in O. 8. No. 1860 
of 1931. 

Mr. J. R. Gharpure, for the Appellants. 

Mr. K. H. Kelkar, for the Respondent. ` 

Broomfield, J.—The plaintiff, who is 
the respondent in the first of thesesppeals 
and theappsllant in éhe second, purchased 
the inam village of Sakurdi at an atc- 
tion-sale in execution of a mortgage decree 
against the defendants who are the inam- 
dare. Thesale tcok place on February 14, 
1931, and formal possession was obtained 
through the Court on April 22,1931. The 
Revenue Authorities declined to enter the 
plaintiff's name in their records as „the 
holder of the tnam village and she was 
unable to recover the revenue from the 
defendants. Accordingly she brought the 
suit from which these appeals arise for a 
declaration of her title as owner ‘ofthe 
Village and tke income thereof and #ncil- 
lary injunctions. The principal defence and 
the only onethat has been made the sub- 
ject of argument in this appeal is that, 
the village of Sakurdiis held by the defen- 
dants under an inalienable tenure, and 
that the plaintiff has acquired no right 
therefore, by her purchase at the Court sale. 
The grant is described inthe village re- 
cords as jat inam permanent. Exhibit 43 is a. 
sanad issued by the Peshwa tothe ancestor, 
of the defendants. It refers to previous 
grants of the village in 1764 and 1766 
and renews the grant as inam to the de- 
fendants’ ancestor Gopinath “and bis sons, 
grandsons and so on from generation to 
generation”. So far, at any rate, itis clear 
that there is nothing in the tenure of the 
village which forbids alienation. The 
sanad no doubt mentions that the grant 
was madeor continued in consideration of 
the fact that Gopinath was “a great, 
worthy and respectable perscn and that 
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‘it would be beneficial to the kingdom if 
provision were made for. his maintenance”: 


But this is merely the purpose. or motive. 


ofthe grant and not in any sense a con 
dition of the tenure. The date of Ex. 43 


is 1779. Exhibit 44 is an order of the. 
It refers to, 


Inam Commission dated 1857. 

the previous grants by the Peshwa and 

continued the grant of the village on the 

Same terms with this addition “so long as 

there shall remain in existence lineal.male 

P A, in the male line 0f Gopinath 
ixt”, 

Mr. Gharpure who appears for the inam- 
dars, appellants in Firet Appeal No. 162 
of 1933, argues that this clause in the Inam 
Oommission's order would be meaningless 
if the inam was alienable. I am not pre- 
pared to accept that. contention. It seems 
to me that the learned trial Judge is 
perfectly correct when he says that the 
terms of the order, Ex. 44, .do not lay 
down. any restriction as to the grantee’s 
power of alienation and merely state the 
period during which the village would be 
allowed to be enjoyed as inam. The same 
view was.taken by this Court (Murphy and 
Barlee, JJ.) in Sardar Shridharroo Vithal 
Natu v. Indimati' Vinayakrao Nilkanth 
Natu, First Appeal No. 45 of 1929, decided on 
November 28, 1934, by Murphy and Barlee, 
JJ. whére -the effect of & similar order. of 
the bhiam Commission had ‘to be deter- 
mined. Barlee, J. said: © © 67 7 

* ... ib would appear that the Assistant Inam 
Commissioner was not considering the mode of in- 
heritance to the inam but was merely considering 
the duration of that inam. .... It seams to us 
extremely improbable that he intended to change 
the nature of the grant and that by implication 
-and not. by express words." ; 
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admitted that a simular notice was received 
by them. In this notice Government stated ` 
that they had no objection to continue the 
inam lands in perpetuity subject to ths 
payment ofan annual nazarana, and that 
on payment of this, the lands would be 
regarded as in all respects private pr>- . 
perty. It, was also pointed out, that if tha - 
annual nagarana were paid, no inquiry 
would be made by Government as to whe- 
ther the person holding the land was 
changed and whether he was an heir Ly 
inheritance, adoption or’ by collateral suc- 
cession or whether he got the land by 
transfer by way of sale, mortgage, gift or 
otherwise and the holder of the land would 
not be troubled'in any way. On the other 
hand it was pointed out that if the naza- 
rana were not paid, both the transferor 
and the transferee would be’ liable to pay 
tines. As a matter of fact, the inamdars 
in this case didnot pay the nazarana, bul 
as the notice itself shows this would n-t 
have the effect of rendering the--inam 
village inalienable. Our attention “was 
drawn tothe fact that both the defendants 
themselves and the plaintiff have applied 
to the Revenue Authorities to have the Sum- 
mary Setclement Act applied to this village 
and their requests have been refased: Ai, 
however, it is admitted that the question 
we have-todecide depends simply on the 
construction''of the sanad and the’ order of 
the Imam Ovmmission, ‘the fact ihat the 
Summary. Settlement Act has not been 
applied can make no difference. : | 
We think-there is no’substance in Appeal 


‘No. 162'0f 1933 which must bé ‘dismissed 


with costs. . In the other appeal, First 
Appeal No. 181]. of 1933, Mr. Kelkar- who 


_ ‘There it was not a question of alienation, 
-but in Bhalchandra Vinayak Deo Y., Shri- 
bhagwan Shrt.Lazminarayan Deo First Ap- 
-peal No. 58 of 1932,-decided on April 10, 1935, 
‘by’ Broomfield: and: Divatia, JJ:, this Gourt 
-had to considera similar sanad with a simi- 
lar order of confirmation by the Inam Com- 
-mission. -The village-in. that case had been 
_dlienated and- this” Court- held ‘that the 
alienée was entitled to ‘a ‘declaration’ of 
title and an injunction as sought in the 
. present suit. It appears that a few years 
, after the order of the Inam Commission, 


appears ‘for the appellant-plaintiff asks: for 
‘an “altération in’ the form of the deéree, 
‘Tne. decree of the. trial Oourt” declares 
plaintiff's title to the income of the village 
and . provides that defendants are restrain- 
„ed from obstructing the plaintiff in recover- 
ing the income through the proper channel, 
and from -doing any. act -detrimental - to 
the said right of the plaintiff. Ibis urged 
that this should be made more specific and 
‘that the words “restrained from receiving 
the income” should -he-added. It-was held 
in FE. A. No. 58 of 1932 that the-plaintiff in-a 


notices were issued to the tnamdars calling 
upon them to state ‘whether they were 
willing to pay nazarana. These notices 
“were issued ina form called lorm No, 12 
of which Ex: 62 isa sample. This parti- 
cular notice was not addressed to any 
ancestor of the defendants but it has been 


, (7433 & 34 


. guit of this kind is entitled toa permanent 
injunction against alienors uot to take tne 

jincome,..and. we agree that it is proper to 
. amend the trial Oourt’s. decree by adding 


the .words “and from receiving the income” 
after the. words “detrimental-to-the said 


Tight. of the. plaintif". The decree should 


258 
be amended accordingly, but as this is 
merely a matter of amending the form of 
the decree and the alteration would, in 
all probability, have been made had the 
plaintif contented himself wish an appli- 
cation to the trial Oourt, thereby making 
an appeal unnecessary, we propose to make 
no order as to the costs of this appeal. 

D. _ Order accordingly. 





LAHORE HIGH COURT 
Second Civil Appeal No. 431 of 1936 
October 8, 1936 
SKEMP, J. 

SHANTI PARKASH AND ANOTHAR— 
P LAINTIFES—APPELLANTS 


VETBUS 
HARNAM DAS AND OTHEE8S—DEFENDANTS 


— RESPONDENTS 

Limitation Act (IX of 1908), a8. 4, 19—Acknowledg- 
ment—8. 4, if appiies—Distinction between “acknow- 
ledgment” under s. 19 and “promise” under s, 95 (3), 
Contract Act (IX of 1872), pointed out—Promise may 
be after limitation. 

Section J, Limitation Act, has no application to 
acknowledgements, where the period ot limitation 
expires an a holiday and an acknowledgment 1s 


made on the next day. Such an acknowledgment is 
not valid. 


(Case-law discussed.] 

‘The distinction between an acknowledgment under 
8. 19, Limitation Act, and a ‘promise’ within the mean- 
ing of s, 25 (3), Oontract Act 1s of great inportance, 
Bothan acknowledgment and a promise are required 
to be in writing signed by the party or his agent 
authorized in that behalf; and both have the eftect of 
creating a fresh stating point of Limitation. But 
while an acknowledgment under the Limitation Act 
is required to be made before the expiration of the 
period of limitation,a promise under s. 25 (3), to 
pay a debt may be made after the limitation period, 
After the period of limitation expires, nothing short 
of an express promise will provide a fresh period of 
limitation. Mayanlal Harjibhai v, Amichand Guiabji 
(8), Gobind Das v. Sarju Das (10), Ray Narasn v, 
Ram Sarup (11), Girdhari Lal v. Bishnu Ohand (12) 
and Sasi Kanta v, Sanaulla Munshi (13), relied 


on. 

5.0. A. from the decree of the Senior 
chy udge, Juliundur, dated January “2, 
Mr. Vishnu Datta, for the Appellants. 
Mr. Achhru Kam, tor the Respondents. 
Judgment.—The plaintitis sued on the 
basis of a baht account dating back to 
1922. The facts found are that, on July 
11, 1922, Lachhmam Das and his son 
Harnam Das executed a nawan for 
Rs. 450 for a cash advance. On June 30, 
1925, tney struck a balance for Rs, 571-% 0. 
On July 21, 1923, Lachhman Das alone 
struck anew balance ot Ks. 725-40. On 
June 14, 1929, Lacuhman Das made a pay- 
ment of Rs. 50. On these facts. the tral 
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Oourt gave the plaintiffs a decree for 
Rs. 923 against the estate of the joint 
family of the defendants, but on appeal 
the learned Senior Subordinate Judge 
fuund that the suit was barred by limita- 
tion, a point found in plaintiff's favour 
inthe lower Oourt. Toe point before 
himand again before meis that the 
acknowledgment of Jaly 1, 1928, was not 
made within the period of three years 
required by law. June 30, 1928, was 
admittedly a Bank holiday and the trial 
Oourt, following certain authorities,. held 
that, by virtue of s. 4, Limitation Act, 
the suit was withintime. Tne lower Ap- 
pellate Court held thats.4 did not apply. 
This is the main point before me, but it 
is also argued that, even if the acknow- 
ledgment was out of time, it operates as 
a fresh promise tu pay the deot within 
S, 25 (3), Contract Act. We must start 
frcm the principle that by s. 3, Limita- 
tion Act, every suit instituted after the 
period of limitation prescribed” in the 
schedule must be dismissed. Section (19) 
(1), Limitation Act, runs as follows: 

“Where before the expiration of the period pres- 
cribed for a suit or application ın respect of 
any property or right, an acknowledgment of 
liability in respect of such property or right 
has been made in wiiting signed by the 
party against whom such property or right 
18 claimed, or by some person through whom 
he aerives title or liability, a fresh period 


of limitation shall be computed from the time 
when the acknowledgment was so signed.” 
_ In Hemkore v. Masamali (1) the leading 
case on the point, it was held that the swt 
was barred. Su Lawrence Jenkins’ rea- 
soning wus that: | - 
“Section 19, Limitation Act, requires that an 
acknowledgment should be given before the ex- 
piration ot the period preacribed for the suit. 
That period is determined by Soh. Il of the 
Act; and though in this coase the right of suit 
may have been subsisting on October 28, 1897, 
in the gense that the suit could, under the 
circumstances have been instituted on October 
23, 1697, that was not because the period: of 
limitation presciibed for the suit had nob 


BX 
pired, but because notwithstanding the expira- 
tion of that period, there ıs a special right 


under the piovisions of s. 5 (mow s. 4) to im- 
Bilbute the suit on the day on which the Uourt 
re-opened.” 


Lhe correctness of this judgment was 
doubted by Beaman, J., of the same Court 
in 8 Single- Beach decision Visram v. 
Tabajz (z). This judgment is the founda- 
tion of what | regard as heretical doctrine 
on the subject. ‘ne tacts were similar 
and acknowledgment was given afer the 
expiry of three years but wale the plaint- 


(1) 26 B 782; 4 Bom, L R 608, 
(2) 15 Bom, LER 348; ly Ind. Oas, 820. 
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iff could still sue becausethe Courts were 
shut on the day when time expired. 
Beaman, J., held that: 

“The effect of es. 3 and 4, Limitation Act, 
upon ths period prescribed in Soh. I seems to 
me. clearly to extend those periods in the special 
circumstances contemplated by s. 4. Omitting 
the technical words, 1t comes to this: that where, 
say, a threo years period ends within a Court 
vacation, the plaintiff may bring his suit not 
Within t years but within three years and 
Bo much of the Oourt vacation as exceeds that 
period,” 

He went on to say that the reason pro- 
bably was that in consideration of the 
acknowledgment the plaintiffs forbore to 
sue. This judgmenthas been followed in 
Abdul Ghani v. Chiranji Lal (8) by 
Mukerjee, J., and in O, R. No. 178 of 
1936 Kishen Singh v. Sardar Ali (4) 
decided by a Single Judge of this Oourt 
on June ð, 1936. These three rulings 
were quoted by the appellants’ Counsel 
before me. He also relied on Sheo 
Partap Singh v. Tajammul Husain (5) a 
“Division Bench judgment of the Allah- 
abad High Uourt, a Buta Singh v. Bhan 
Singh, 128 Ind. Oas, 125 (6) a Judgment by 
Jai Lal, J. These two judgments may, 
Mhowever, be distinguished. They repose 
«ot on the inlerpretation of e. 4, Limitation 
Act, but on a special legislation which 
extended limitation. Tne Allahabad rul- 
Ing. proceeds on s. 31, Limitation Act, 
«which increased the period of limitation 
‘or mortgages from 12 to 60 years in 
settain territories including the United 
Provinces; and Buta Singh v. Bhan Singh, 
m29 Ind. Oas. 125 (6) depends on a. 5, 
Punjab Act III of 1923, when temporarily 
gave a period of limitation lenger than 
three yeara for money suits. Now, 8. 4, 
imitation Act, does not extend limitation. 
Mt states that where limitation expires 
when the Court is closed, a suit may be 
iled on the date thatthe Court re-opens. 
As far as suits are concerned, the practical 
sult is the same as if the section `ex- 
ended limitation, and hence it is often 
oosely said that the section extends 
imitation; but in terms it provides that 
nthe circumstances specified, the suit 
-nay be lodged after the expiry of limita- 
ion. This was pointed ont again by 
tankin, O. J.,in Debendra Nath Roy v. 

3) 49 A 726: . - 
sai EN 102 Ind, Oas. 111; A IR 1927 Al. 6577; 

4) 164 l : ; 
s LR op : 650; AI R 1937 Lah. 162; 9 R L 148; 
; RES cag Ind. Oas. 1(05; A I R 1997 AN 114; 


(6) 129 Ind. Oas 125; AIR 1930 Lah 978: Ind. Rul. 
1931) Lah. 125, S eee 
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Kartice Prasad Das (7). He said: 

‘Section 4 is a provision to say that where 
the period of limitation presoribed expires on 8 
day when the Court is closed, the suit may be 
instituted on the day that the Oourt re-opens, 
that is to say, it may be instituted, notwith- 
standing thatthe period of limitation prescribed 
has expired.” 

He cut to ribbons the reasoning of 
Beaman, J , in Abdul Ghani v. Chiranji Lal 
(2) and followed Hemkore v. Masamali (1). 
This judgment Debendra Nath Roy v. 
Kartic Prasad Das (7) does not appear to 
have been brought to the notice of the 
Single Judge who decided O. R. No. 
178 of 1936 Kishen Singh v. Sardar 
Ali (4). Hemkore v. Masamali (1) was 
also followed in Maganlal Harjibhai v. 
Amichand Gulabjt (8) and dAnisuddin 
Ahmad v. Kalipada Roy (9) both of which 
disapproved cf Abdul Ghani v. Chiranji 
Lal (2). I, therefore, think that the coa’ 
clusion of the learned Appellate Judge oa 
this point was correct. As to the second 
point the acknowledgment is in the fol- 
lowing terms: 

Hisab yad dasht Lachhman Das wald Dhani 
Nath wa Harnam. Das wald Lachhman Das Zat 
Khatri Khosla sakin Nur Mahal, ba sud ba 
hisab fi sadi l1? anna sainkra mahwar mugarrir 
kiya gya, aur bahag Shanti Parkash balig wa 
Lachhmi Chand Ram Parshad nabalgan bawalayai 
Shanti Parkash tahrir kar diya. July 1, 1928 
Mablig 7125-8-0 bagaya hisab mandarja bala 
tahrir kiya gya hat Tikat 4 anna ka lagaya 


a. 
= Lachhman Das bagalm khud. 

There isno express promise to pay: the 
promise is implied. Now,s. 25 (3), Contract 
Act, runs: a 

“An agreement made without 
void unless it is a promise, made in writing 
and signed by the person to be charged there- 
with, or by his agent generally or specially autho- 
rized ın that behalf, to pay wholly or in part 
a debt of which the creditor might have en- 
forced payment but for the law for the limitation 
of suits.” : 

The learned authors of the Oommentary 
on the Oontract Act, Sir F. Pollock. 
and Sir D. F. Mulla, say (Edition 6, page 
203) : 

“The distinction between an - acknowledgment 
under s. 19, Limitation Act, and a ‘promise’ with- 
in the meaning of the section is of great im- 
portance. Both an acknowledgment and a promise 
are required to be in writing signed by the 
party or his agent authorized in that behalf; and 
both have the effect of creating a fresh starting 
point of limitation. But while an acknowledg- 


(7) 55 O 1210; 114 Ind. Oas, 483; A I R 1928 Oal. 68; 
320 W N 359; 47 O L-J 12; Ind, Rul. (1929) Oal, 


3. 5 
ets 52 B 591; 112 Ind. Cas. 24; A I R 1928 Bom. 319; 
30 Bom. L R733. | 

(6) 58 O 1148; 134 Ind. Cas. 1152; A I R 1931 Oal, 
7185:35 O W N 370; Ind, Rul. (1932) Oal 44. 

(19) 30 A 268; 5 A LJ 274; A W N 1908, 139. 


consideration isg 


~ 
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ment under the Limitation Act is required to be 
made before the cxpiration of the pericd of 
limitation, a promise under this section to pa 
a debt may be made afte: the limitation period. 
After the rericd of limitation expires, aia 
short of an express promise wall provide a fies 
period of limitation.’ 
This is supported by many authorities 

quoted by Mr. Achhru Ram on behalf of 
the respor dents, e. g., Govind | as v. Sarju 
Das (10) at page* 270 Raj Narain v. Ram 
Sarup (11), Gerdhari Lal vy. Bishnu Chand 
(12) and Maganlal Harjibhai v. Amichand 
Gulabji (8) at page 5264, and Sasi Kanta v. 
Sonaulla Munsht (13). The appellants’ 
learned Counsel relied on the well-known 
Privy Oouncil ruling Mani Ram v. Seth 
Rup Chand (14) at page 10594, but, as point- 
ed out in that ruling, the ac owledgment 
was made within the period of limitation. 
This is also the case in Kahan Chand-Dula 
kam v. Daya Ram Amrit Lal 
Hannu Ram v. Jhanda Singh (16). The 
only other rulings relied on by the ap- 
pellanis were two old rulings of the Punjab 
Chief Court, Ladhu Shah v. Fazl Dad (17) 
and Mahbub Shah v. Nuruddin (18), 
There being no express promise,[ must 
hold that s. 25:3) Contract ‘Act, does 
not apply and the appeal fails on both 
the points. As, however, the appellants 
have lust what is apparently a just cleim 
by one day’s limitation, I direct that the 
parties bear their own costs. 

D. Appeal dismissed. 

(21) 52 A 480; 123 Ind, Cas. 820; A I R 1930 AlL 
467; (1930) A LJ 852; Ind, Rul. (1930) all. 436, 

(12) 54 A £06; 140 Ind. Cas, 783; A IR 1933 AlL 
461; (1932) A L J 279; Ind. Rul. (1933) AlL 86. 

(13) 57 O 394; 121 Ind, Cas. 412; A I R1929 Oal. 
444; 33 O W N 965; Ind, Rul, (1930) Cal. 124, 

(14) 33 O 1047; 33 -I A 165: 2 NLR 130; 40 LJ 
94; 8 Bom. L R 501;100 W N 874, 16M LJ 300; 1 M 
L T 199 (P O). ~ 
- (15) 10 Lah. 745; 115 ind. Oas. 764; A I R 1999 Lah, 
Ndoa TE ogi eae ae Lah, 426. 
Rul. 1930) Lah 394. B ? d, Oas, 90; ind, 

(17) 72 P LR 1879. 


(18) 102 P R 1905. 
*Page ot 30 A.—[Had.} 
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RANGOON HIGH COURT 
First Civil Appeal No. 44 of 1937 
August 12, 1937 
Mya Bu Orne. C. J. AND BAGULRY, J, 

SAW YU HLAING—Appaiianr 


VETSUB 
K.S. A. K. CHETTYAR FIRM AND OTHERS— 
RESPONDENTS 
Burma Land and Revenue Act (II o 1876), 8, 
Sale under—Sale transfers only moe e 
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st of owner—Signing sale certificate by Revenus 
Officer A wrong ae tf alters what was sold—Sale 


te, tf document of titie. 

oye ie attachment for sale was under s. 45, 
Burma Landand Revenue Act and the sale pro- 
clamation was also under 8.45, the sale must have 
been under that section, and it would transfer only 
the right, titleand mterest of the original mcitgagor, 
The mere fact that after some months the Revenue 
Officer signed the sale certificate in the wiong form 
cannot alter what was actually sold. 

It is not the owner that signs a sale certificate : 
a Revenue Officer signs itand he signsit to give 
effect to the sale that has taken place; and the 
power of selling property belonging toother people 
is strictly limited by law. The eale certificate, 
therefore, isnot a document of title. 

F.C. A. against the decree of the District 
Court, Thaton, dated January 5, 1936. 

Mr. K. C. Sanyal, for the Appellant. 

Mr. E. Hay, for Respondent No. 1. l 

Mya Bu, Offg. C. J.—This appeal is 
concerning only one ofthe items of pro 
perty over which the plaintiff-respondeni 
sought for and obtained a mortgage decree 
in the District Court. The question for 
determination is, whether that item on 
property which was mentioned as No. 1 is 
sill subject to the mortgage which defen- 
dant No. 1 executed ın favour of the plain: 
tift. After ihe mortgage, this property wat 
put up for sgle for arrears of Municipal taxes 
and at the sale defendant No. 2 became the 
purchaser. By virtue of this sale it is 
claimed by detendent No. 2 that he acquir. 
ed the property free from all encumbrances. 
In the trial Court two issues were raisec 


in respect of this matter: 

“G Hed defendants Nos. 1 and 2 collusivaly causeos 
the auction of propety item No. 1 for arrears o: 
Municipal taxes and biought it in the name `o 
defendant No. 2 for the benefit of defendant No.1} 
(z) Is property No.1 still subject to the plaintiff's 


mortgage ? 


Having acquainted ourselves with the 
facts aud circumstances of the case, i 
appears to us that for the purpose of thi: 
case it is not essential to determine whe 
ther defendant No. 2 was the real or merek 
an ostensible purchaser ot the property a 
the auction sale. As the sale was hele 
under the provisions of s. 45 and no 
under the provisions of s. 47, Burma Lan: 
and Kevenue Act, the answer to the ques 
tion tor determination will be the sam 
whether defendant No. 2 was a real purchar 
eroronly a benamidar. It cannot be die 
puted thatin order that a revenue saleo 
iland might convey a title free from ah 
encumbrances ıt must have been a sal 
under s. 47. The warrant of attachmen 
recites 8. 45 ot the Act as the authorit 
under which it was issued: the proclame 
tion of sale announced that the sale wa 
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going to be under that section. Upon 
these materials it cannot be doubted that 
the sale was held under s. 45 and not 
under s. 47, Burma Land and Revenue Act. 
The certificate of sale that was issued, 
however, was in the form used for sale 
under 8. 47 and stated that the land was 
sold for recovery of atrears of land ravenue 
and was free from all encumbrances. It is 
obvious that this form was used through 
inadvertence. Whatever this form may 
state, it cannotin any way alter the real 
nature of the sele which had been held 
about five months before the certificate was 
issued. For these reasonsin my opinion 
the learned Additional District Judge was 
right in hoiding that the land was still 
subject to the mortgage in favour of the 
plaintiff-respondent. The appeal fails and it 
is dismissed with costs. 


Baguley, J—I agree that this appeal 


must be dismissed. There is no question 
of the sale having been under s. 47. The 
attachment for sale ws under s. 45 the 
sale proclamation was also under s. 43; 
the sale, therefore, must have been under 
that section, and it would transfer only 
the right, title and interest ef the original 
mortgagor. The mere fact that after some 
months the Revenue Officer signed the sale 
certificate in the wrong form cannot alter 
what was actually sold. It is argued by 
Mr. Sanyal that a sale certificate is a 
document of title and that until thas is set 
aside, the original mortgagee can do noth- 
ing. That is not acorrect view of the law 
as I understand it. It is not the owner 
that signs a sale certificate: a Revenue 
Officer signs it and he signs it to give effect 
to the sale that has taken place : and the 
power of selling property belonging to 
other people is strictly limited by law. 
The Judge of the trial Court should draw 
the attention of the Oollector to the care- 
lessness of the Reyenue Officer in issuing a 
sale certificate in the wrong form. If this 
is merely an isolated lapse it was gross 
carelessness. Ifthe wrong form is habi- 
tually used in such cases, the practice 
should be stopped at once. 


8. Appeal diamissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 726 of 1936 
December 9, 1936 
SKRAP, J. 

ALAM KHAN —JUDGMANT DEBTOR—~ 
, APPRLULANT l 


versus 
ANJUMAN IMDAD BAHMI QARZA— 
DsORBR-HOLD3E AND OTHSRS—SURETIRS 

AND AUOTION-PUROTASERE-— RESPONDENTS” 

Civil Procedure Oods (Act V of 1908), a. 60 (IXO, 
O0. XXI, r. 90 (as amended by Lahore High Court)— 
Objection under s. 60(1) (0), after sale but before 
confirmation—Whether can be antertatned. 

An objection made under s 60 (1) (e), Civil Pro- 
eedure Oode, cannot be entertained if it is first pre- 
ferred after sale but before confirmation of sale, as 
auch objection falls withia O. XXI, r. 90, as amend- 
ed by the Lahore High Oourt. 

9S. O. A. from an order of the Senior 
ee udge, Gurdaspur, dated May 28, 
1936. 

Mr. Ram Lal Anand, No.1, for the Appel- 
lant. 
` Mr. Mela Ram for 
for the Respondents. 

Judgment.—The sole question before 
me in this second appeal is whether an 
objection made under 8. 60 (1) (e), Oivil 
Procedure Code, may bs entertained if it 
ig rst preferred at a date after the sale 
has taken place but before the sale is 
confirmed. In this case a house and 
vacant site were attached on December 25, 
1934, and sold on October 4, 1935. An 
objection was made on October 17, 1930, 
before the sale had been confirmed. The 
Executing Court accepted the objection 
but the lower Appellate Oourt relying ou 
a ruling reported as Jita Sing? V. Ganpat 
Rai (1), held that objections under s. 60 
must ba made before the property is sold. © 

The appeal was admitted by a learned 
Judge of thie Oourt on Malak Ram Lal 
Anand's contention that the raling just 
cited does not lay down correct law. 
Malak Ram Lal Anand’s contention before 
me is that the authorities relied on in 
Jita Singh v.Ganpat Rai (1), do not lay 
down the proposition deduced from them. 
In three of the authorities cited the point 
was taken not in objection proceedings 
but in a suit brought necessarily after 
the confirmation of the sale. The fourth 
case, however, Ramchhiabar Misr v. Bechu 
Bhagat (2), a Division Bench ruling, fully 
supports the proposition originally laid 
down. It is, however, unnecessary to go 
further becuse in my judgment the matter 

(1) AIR 1930 Lah. 106; 121 Ind, Cas. 303; Ind. 

ul (1980: Lah. 307., 

(3)7 A 641; A W N 1880, 190. 


Mr. C. L. Aggarwal, 
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is concluded by an amendment made by 
the Lahore High Court to O. XXI, r. 90; 
Civil Procedure Code, That rule deals with 
applications to set aside a sale of im- 
movable property and the local rule in- 
cludes the following since April 7, 1932: 
“Provided further that no such sala be set aside 
on any ground which the application could have 
put forward before the sale was conducted.” 
Relying on this rule, I dismiss the appeal 
with costs. 
ON: Appeal dismissed. 


re Era 


MADRAS HIGH COURT 
Civil Appeals Nos. 20 and 29 of 1937 
August 19, 1937 
Lgaos, C. J. AND VARADAOHABIAR, J. 
8. MEERA SAHIB & BROS.—ApprLLants 


VETENS 
Hajee M. ABDUL AZEEZ SAHIB snp 


ANOTHER — RESPONDENTS 
Trade mark—Infringement— Relief —Right of action 
— Relief, when can be granted—REeasentials to be proved 
— Making of goodsin merchants’ ' own country or 
abroad, if material— Reputation acquired by supplier 
in other country, if affects right of actton—Purchassr 
whether must know actual name of owner of 


In India there are no statutory enactments of the 
nature of the Trade-mark Acts which have been 
passed in England and relief here can only be 
granted on the ground that the defendant has done 
something which is calculated to deceive. It is es- 
sential in a passing-olf action to show that there hag 
- been a false representation. It is not enough fora 
plaintiff to claim that he has adopted a device as a 
trade-mark and that the defendant has copied this 
device or used one so like it that deception is pro- 
- bable. The plaintiff mustshow that he has used the 


. mark claimed by him on his goods or in connection 


with them, and that the mark has become sagociated 
in the minds of the public with his ds. There 
must be user of the mark because without user no 
reputation can be acquired [p. 263, cols. 1 & 2.] 

A merchant who sells particolar goods under a 
particular trade-mark is entitled to protection for 
that mark ıf he can show that it is associated inthe 
market with the goody which he sells, because the 
law will not permit a pergon to pass off his goods for 
those of another. This is the governing principle and 
it matters not whether the merchant has goods made 
for him sbroad or whether he has them made for him 
within the country. Where a merchant establishes 
that the particular trade-mark ig associated with the 
goods hesells, the fact that the suppliers uf the gooda 
have also acquired a reputation in connection with it 
in another country does not affect him It is im- 
material that the customers do not know who the 
maker is, it is sufficient if the ultimate purchaser 
knows that goods bearing this mark have a reputa- 
tion and that this mark denotes the goods which he 
wishes to buy. [p 264, cols. 1 & 3; p. 265, col. L] 

[Oase-law referred to,] 


O. A. against the judgmentof Mr. Justice 
Gentle, dated December 7, 1936. 

Messrs. K. Krishnaswamy Iyengar and E. 
Antony Lobo, for the Appellants. 
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Messrs. V. K. John and C. M. Kuruvilla, 
for the Respondents 

Leach, C. J.—This appeal and Appeal 
No. 29 of 1937 arise out of a suit which 
was filed on the Original Side of this Court 
for an injunction in a passing off action 
and as they have been heard together they 
will be dealt with in one judgment. The 
appellant in this appeal was the defendant 
in the suit, and the appellant in Appeal 
No, 29 was plaintiff No.1. The respondent 
in this appeal was plaintiff No. 2. It will 
be convenient to refer to them as plaintiff 
No. 1, plaintiff No. 2 and the defendant, 
respectively. Plaintiff No, 218 a piece- goods 
merchant carrying on business in Madras, 
For 12 years before the suit he bad been in 
the habit of buying white twill from 
plaintiff No. 1, a company carrying on 
business in london. For the purposes of 
“the case plaintiff No. 1 has been treated as 
the manufacturer of the gocds, although 
he in fact did not make them. Having 
bought the twill from plaintiff No. 1 and 
imported it into Madras, plaintiff No. 2 
sold it in the Madras Presidency where it 
has become well-known as “diamond” 
twill. It is known as “diamond” twill be- 
cause on itis stamped in gold the picture 
of a diamond with lines representing ra- 
diation from the diamond. Above the 
diamond is printed in gold ithe word 
“diamond”, and below, the word “twill”. 
The form of these letters is unusual. The 
mark was designed by plaintiff No.1 and 
sofar as business in England is concerned, 
it has been accepted as belonging to 
plaintiff No. 1, but it is common ground that 
plaintiff No. 1 has never sold goods in 
India bearing this mark. His business has 
been confined to selling twill to plaintifi 
No. 2, who with the full consent of plaintiff 
No 1 has sold itin India as his own ‘‘dia- 
mond” twill. In fact, the goods have been 
shipped by plaintif No. 1 to plaintiff 
No. 2 with the mark stamped on them, 
and ina letter dated July 12, 1928, written 
by plaintiff No. 1 to plaintiff No. 2, plaintiff 
No. 1 said : 

“We have already assured you that we would novi. 


under any conditions, supply other dealers with twill 
stamped with your trade mark.” 


The words “your trade mark” refer tc 
the diamond mark. In the plaint, however, 
it was claimed that the plaintifis were 
jointly entitled to the exclusive use of the 
mark and an injunction was asked for on 
this basis. The defendant is also a Madras 
Piece-goods merchant doing busines: 
throughout the Presidency. He like plain 
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tif No. 2 imports twill and other classes 
of piece goods for sale here. From 1933 
to 1935 he was importing twill under a 
mark which he called the ‘‘gold-star” mark. 
It consisted of a five pointed star with an- 
other star in the centre of it. Around this 
central star were ten other smaller stars. 
From the star were thin lines intended to 
represent rediation. Above the star were 
the words “gold-star” and underneath the 
word “twill”. The lettering was of an 
entirely different character tothe lettering 
of the mark used by plaintiff No. 2. In 1935 
-the defendant changed his mark in the 
following respects: (t) he altered the 
form of the letters to the very distinctive 
form used by plaintiff No. 2; (it) he filed in 
the body of the star which had the effect 
of changing its appearance considerably 
and made if more in conformity with the 
plaintiffs diamond; and (iit) he changed 
the thin lines representing rays .of light 
to thickere ones and thus made them more 
like the lines in the dimond mark. Itis 
this new mark which the plaintiffs allege 
constitutes a colourable imitation of the 
diamond mark and in respect of which they 
seek the injunction. i 

The case was tried by Gentle, J. who held 
that the defendant had deliberately chang- 
ed his mark for the purpose of making 
it look like the diamond mark, and that 
in its altered form, it constituted a colour- 
able imitation of that mark. After discuss- 
ingthe evidence, the learned trial Judge 
rejected the contention that the plaintiffs 
were the joint owners of the mark, but 
held that plaintiff No. 2 were entitled to 
an injunction on the ground that the 
mark had become associated in the public 
mind with the goods səld by him. Awcord- 
ingly he dismissed plaintiff No. 1 from the 
suit, but granted an injunction to plaintiff 
No. 2 with costs. He also awarded him a 
sum of Rs. 500 by way of damages. The 
defendant has appealed against the decree 
passed sgainst him, and plaintiff No. 1 has 
appealed against the order embodied in it 
dismissing him from the suit. 

I will first deal with the appeal against 
the dismissal of plaintiff No. 1 from the suit. 
In India there are no statutory enactments 
of the nature of the Trade-mark Acts which 
have been passed in England and relief 
here can Only be granted on the ground 
that the defendant has done something 
which i8 calculated to deceive. Itis essen- 
tial in a Passing off action to show that 
there has been a false representation. It 
is not enough fora plaintiff to claim that 
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he has adopted. a device as a trade-mark 
and that the defendant has copied this 
device or used one so like it that deception 
ig probable. The plaintiff must show that 
he has used the mark claimed by him on 
his goods or in connection with them, and 
that the mark has become associated in the 
minds of the public with his goods. There 
must be user of the mark because without 
user no reputation can be acquired. In this 
case the evidence does not show any re- 
putation in plaintiff No. 1 so far as India 
is concerned and this finding is sufficient 
to dispose of plaintiff No. T's appeal. It 
will be necessary to return to the question 
of user when discussing the position of 
plaintif No. 2, but plaintiff No. 1 having 
clearly failed to establish a cause of action 
against the defendant, his appeal must be 
dismissed. I might addthat in the course 
of his arguments the learned Advocate 
for plaintiff No.] pointed out that it was 
not necessary for the plaintiffs, in view ° 
of the attitude of the defendants, to lay any 
stress in the trial Gourt on the plea of 
joint ownership. The defendant there — 
conceded that either plaintiff No. 1 

or plaintiff No.2 or both of them together 
had the exclusive right to the use of the 
diamond mark in India. We appreciate 
this, and it is our intention merely to 


deal with the case so far as it affects the . 


defendant and to say as little as possible’ 
with regard to the rights of the plaintiffs 
inter se. 

Turning now to the defendants appeal, . 
I have no doubt that the defendant deli- - 
berately changed his mark in 1939 in 
order to make it resemble the mark used 
by plaintiff No. 2 and that he did this with 
the object of acquiring part of plaintif No. 
s trade. Lam further of ths opinion that 
the alteration was of such character as to 
maks it likely that the mark would be 
mistaken for the diamond mark. We have. 
here a deliberate intention to defraud. 
The learned Advocate for the defendant, 
however, contends that plaintiff No. 2 ia not 
entitled to the injuaction granted to him for. 
two reasons. . In the first place he says that 
plaintiff No. 2 is not the maker of the goods, 
but merely an importer and, thersfore, 
he must show that the mark has become 
gasociated with his name in some special 
way as the importer of the goods and 
not merely as the seller. In the second 
place he says that before plaintiff No. 2 can 
obtain relief, he must also show that the 
ultimate purchaser associates the mark- 
with his name. He maintains that these 
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conditions have not been fulfilled in this 
case. 

On the first point the learned Advocate 
for the defendant has cited many cases, 
but a detailed discussion of them is not 
called for. His argument is really based 
on a passage in the judgment of the Privy 
Council in Imperial Tobacco Co of India, 
Ltd. v. Albert Bornnan (1) where it was 
pointed out that an importer might geta 
valuab.e reputation for himself and his 
wares by his care in selection or his pre- 
cauticns ag to transit and storage or because 
his local characteris such that the article 
acquires a value by his testimony to its 
genuineness, and if, therefore, goods 
though of the same make are passed off 
by competitors as being imported by him, 
he willhave a right of action. But this 
statement does not pretend to be exhaus- 
tive and to declare all the circumstances 
in which an importer may acquire the right 
tothe exclusive use of a trade-mark. A 
merchant who sells particular goods under 
a particular trade-mark is entitled to protec- 
tion for that mark if he can show that it is 
_ associated in the market with the gocds 
which he sells, because the law will not 
permit a person to pass off his goods for 
those of another. This is the governing 
principle and it matters not whether the 
merchant has goods made for him abrcad 
or whether he has them made for him 
within the country. A decision of the 
Privy Council whickhas a direct bearing 
on this case 


facturers cf watches in Switzerland and 
had acquired the business and trade-marks 
of another Swiss firm of watch manu- 
facturers. The firm from which the plaint- 
Wis had acquired these trade-marks had 
been in the habit of supplying watches to 
a customer cairying on business at Hong 
Kong who sold them under the manu- 
facturers' trade-marks. The plaintiffs in- 
stituted o panig of action in Hong Kong 
against anotLer dealer there on the ground 
that he was infringing the rights which 
they had acquired. Their Lordships held 
that the trade in Hong Kong belonged to 
the original importer and that the plaintiffs 
had not sufficient interest to fuund a cause 
of action. The same principle was applied 


(1) (1924) A 0755: 80 Ind. 
16 ees: a ma Oas, 1012; A I R 1994 PO 
< 42; 40 T LR 613; 26 Bom. L R 
2 Pat. LR 230;47M L . é TK sae 
ik aR 250; 47 M a 89; (1924) M W N 602; 901; 
pon AO 443,78 L IPO41, 99 LT 531; 25 R 
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is that in Ullamann & Co..v.. 
Leuba (2). The plaintiffs there were mantu-' 
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by this Courtin Ebrahim Currim v. Essa 
Abba Sait (3) and by the Bombay High 
Court in West End Watch Co. v. Berna 
Watch Co. (4). 

In this case the evidence does establish 
the fact that the diamond mark is asso- 
ciated with the twill sold by the second 
plaintiff, and having established his reputa- 
tion in ecnnection with this mark, the fact 
that the suppliers of the goods have also 
acquired a reputation in connection with 
it in another country dces not affect him. 
The manufacturer has never used the 
mark in India, and it was open to the 
second plaintiff to adopt it for his business 
in India, which as I have already pointed 
out, he did with the full consent cf the 
manufacturer. Tne defendant has altered 
his mark for the purpose of gaining for 
himself part of the business which his 
rival has built up and in view of the pro- 
bability of deceplion the second plaintiff 
has acause of action. The contention of 
the defendant that the second plaintiff 
must stow that the ultimate purchaser 
associates this mark with his name is also 


+ 


fallacicus. A reputation must be estab- ` 


lished, but that does not mean that the 
ultimate purchaser must know the actual 
name of the owner of tLe goods. In this 
connection I will refer to certain passages 
in the judgments in Birmingham Vinegar 
Brewery Co, Ltd. v. Powell (5), which 
ig the well-known “Yorkshire Relish” case 
(5) Lord Halsbury observed (p. 713*): 


“It may be true that the customer does not 


know or care who the manufacturer is, but itisa 
articular manufacture that he desires. He wants 
orkshire Relish’ to which he has been accustomed 
and which it isnot denied has been made exclusively 
by the plaintiff for a great number of yeais. This 
thing .which is put into the hands of the intended 
customer sis not ‘Yorkshire Relish’ in that sense, 
It is not the original manufacture. It is not 
made by the person who invented it. Under these 
circumstances it is a fraud upon the person who 
ae to give him the one thing in place of the 
other.” 

In the same way it would be a fraud 
to place in the hands of-e customer 
who wanted diamond twill, twill bearing 
the mark of the defendant. In the 
course of his judgment Lord Herschell said 
(p. 715*) : 

“In the present case it seems to me that ‘York- 
shire Relish' meant the manufacture of a particular 
person. Ido not mean that in the minds of the 

ublic the name of the manufacturer was indentified, 

ut thatit meant a particular manufacture, and that 
when a pereon sold Yorkshire Relish gas the 

(D 34 M 183. 

$ 35 B 425; 10 Ind. Oas. 805; 13 Bom. L R 212. 

5) (1897) A O 710, 68 L J Oh. 763; 76 L T 792. 
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defendants did, by selling it as “Yorkshire Relish” 
and calling it ‘Yorkshire Relish’ 
to the public that it was that manufacture which 
was'known as and by the name of Yorkshire 
Relish’ " 

In Madhavji Dharmsey Manufacturing Co., 
Lid. v Central India Spinniny, Weaving 
and Manufacturing Co (6) Seott, O. J. held 
that where goods have acquired by a 
particular fancy description, combination or 
device, a reputation in the market, it is 
immaterial that tte customers do not know 
who the maker is, and relied on the remarks 
of Lord Halsbury in the “Yorkshire Relish” 
case (5) and similar remarks of Lord 
Hatherley in Wotherspoon v. Currie (7). It 
is, therefore, quite clear that plaintiff No. 2 
has not got to show that the ultimate 
purchaser knows his name and associates 
his name with the diamond mark. It is 
~ gufficient if the ultimate purchaser knows 
that goods bearing this mark have a repufa- 
tion and that this mark denotes the goods 
which Ite wishes to buy. We do not 
regard the damages awarded as excessive 
and the only further question requiring 
consideration is the form of injunction. 
The learned trial Judge has issued an 
injunction prohibiting the use of the offend- 
ing mark on all classes of piece-goods. It 
has been said on behalf of the defendant 
that thisis too wide. In their plaint, the 
plaintiffs asked for an injunction in respect 
of all classes of piece:-goods and in the 
trial Court it was not contended by the 
defendant that an injunction of this 
nature would be too wideif the plaintiffs 


succeeded in establishing their rights to the: 


diamond mark. It was in fact taken 
for granted that they woald be entitled 


to aninjunclion in this form if the right- 


to -exclusive user was proved. Plaintiff 


No. 2 and the defendant deal in the same’ 


kind of piece- goods and the diamond mark 
has become associated in the trade with 
plaintif No. 2. In these circumstances we 
see no reson to alterthe form of the injunc 
tion. Both the appeals are accordingly dis- 
missed. In Appeal No. 20, plaintiff No. 2 
will be entitled to costs against the defend- 
ant, but the defendant will be entitled to 
costs in Appeal No. 29, as he has been 
successful there. 


Varadacharlar, J—I agree. I wich to 


add a few words with reference to the deci- 


sion in Batchayt Rowther v. Ramaswamt 


Pillat (8) as the learned Counsel for the 

(6)1 B 49,34 Ind. Oas. 539; A I R 1916 Bom. 183; 
18 Bom. L R206. 

(7) (1872) 5 HL 508:42 L J Oh. 130; 37 L T 393. 

(8) A I R 1936 Mad: 8; 160 Ind. Oas. 428; 43° LW 
210; 8 R M 638. 4 : 
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appellant relied on soma observations of 
mine there as supporting his contention 
that the plaintiff in a “passing off” action 
must show that the persons purchasing the 
goods knew of the manufacturer or merchant, 
by name and associated such name with tho 
goods That this is not the law is show 1 by. 
the observations quoted by my Lord from. 
the “Yorkshire Relish” case (5). To the’ 
same effeck there are also statements in 
Williams Edge & Sons, Ltd. v. William 
Niccolls & Sons, Ltd. (9; at Pp 702 and 705* 
and Slazenger v. Spalding & Brothere.(10). 
See also Von Wiulfing v. Jivandas & Co. 
(11) at p. 212}. As the observations of Lord 
Herschell in the “Yorkshire Relish” case (5) 
have been referred to in my judgment in’ 
Buitchayi Rowther v. Ramaswami Pillai (8), 
it will not bea fair interpretation of that 
judgment to suggest that there is anything. 
in it to support the appellant's present:con-' 
tention. The point I had then to determine 
was whether the plaintiff has shown a right 
to sue at all. He had certainly to establish’ 
some connection, in a sense known to law 
such as manufacturer, seller, importer, ate , 
between himself and the article which was 
alleged to have obtained-a reputation. On. 
the evidencs in that case it appeared that 
it was his brother that had been manu-- 
peas ene selling the goods but the 
plaintiff did not claim in his brother's right. 
There was very little evidence as to what’ 
happened after the brother's death. It wag 
on those facts that after making a quotation. 
from Muhammad Esuf v. Rajaratnam Pillai 
(12), I observed that there was i 
“no evidence to establish any such association in the 


publio mind between the plaintiff's bus} 
goods bearing the mark in Padi pa otras 
N.S. Appeals dismissed 
(9) (1911) A 0 693; 80 L J Oh. 744: 105 : 
mca 55 8 J 737- 27T LR 555. TER E 
'0) . 257; 79 L J Ch. 198; . 
00) 19:0 h. 132; 102 L T 396: 


(11) 50 B 402; 93 Ind Caa. 857: ° 
28 Bom LR 843. 
(13) $3 M 408; 5 Ind. Oas 712. 


*Pages of (1911) A. O.— [Hd. 


{Page of 50 B.—[Fd.] 
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LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 393 of 1933 
October 28, 1936 
TEK CHAND AND SKEMP, JJ. 

AHMAD MUKHTAR AND OTHRRE— 
PLAINTI¥P8—~PrTITIONERS 

versus } 

HARI RAM AND orapes—Drrsenpants— . 
OpPposıTR PARTY ‘ 

Civil Procedure Code (Act V of 1908), s. 110—Leave 
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to appeal to Pri Counctl—Questions sought to be 
agitated subject of consideration by Courts over 70 
yeare— Uniform decisions arrived ai—Titles created 
on such decisionsa—Held no substantial question of 
law inrolved—Case not fit for appeal. 

Under s. 110, Oivil Procedure Code, it is incumbent 
upon the Court in acase where the appellate deores 
affirmed the decree of the lower Oourt to be satisfied, 
before it burdens the Judicial Oommittee of the 
Privy Council with the hearing of the appeal, that a 
question of law fairly open to argument, and not 
nadie an alleged question of law, is involved in the 
& ppe 


P Where the questions sought to be agitated by the 
petitioner before the Privy Council have. been the 
subject, of consideration by the Oourtsa in the Punjab 
for a iod of over 70 years and the Courts have 
La ak a uniform decision and the predecessors 
of the petitioner were party in several of such cases 
and the titles have been created for a long time on 
the strength of such decisions, neither a substantial 
question of law arises nor is a case fit in other res- 
pects for appeal to the Privy Oouncil M.C. Patail 
v. Hoosain Goolam Arif (1), Ferose Din Khan v. 
Nawab Khan (2) and Sartaj Koer v. Mahadeo Bakhsh 
(3), relied on. 

O. Misc. Pet. for leave to appeal to 
His Majesty ia Council, from the judgment 
of Tek Ohand and Dalip Singh, JJ., dated 
April 9, 1936. 

Mr. M inchar Lal, for the Petitioners. 

_ Messrs. Vishnu Dutta and Shamsher 
Bahadur, for the Opposite Party. 

Order. —This is a petition under ss. 109 
and 110, Civil Procedure Ocde, for leave 
to appeal to His Majesty in Council from 
the judgment and decree of this Oourt 
in First Appeal No. 1283 of 1930, decided 
on April 9, 1936. The vilue of the sub- 
ject-mat'er in dispute is Rs. 10,000, but 
the decree of this Gourt affirmed the 
decision of the Court of first instance. 
We have, therefore, to see whether the pro- 

d appeal involves some substantial 
question of law. The questions which the 
petitioners seek to agitate before His 
Majesty in Oouncil are. (1) The effect of 
the “attachment” of the property of pri- 
vate individuals (including that of the pre- 
decessor in-interest of the petitioners) in 
1857 ; (2) the meaning and purport 
of the Proclamation of Septem- 
ber 29, 1858, creating building tenancies 
on the land “attached,” and (3) whether 
the “iestoration” of the “attached” pro- 
perties to the original owners was subject 
to the rights of the tenant who had 
constructed buildings in the meantime in 
accordance with the terms of the proclama- 
, tion. 

These questions have been the subject of 
consideration by the Courts in the Punjab 
for a period of over 70 years and except 
in one case, the decision of which was 
admittedly based on a mistranslation of 
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the Proclamation, it bas been uniformly 
held that the “attachment” or seizure of 
private property at Delbi in 1857, when a 
state of war prevailed there, was an “Act 
of State” which could not be called in 
question in Municipal Oourts, that by the 
“attachment” the title of Government had 
become complete and that the subsequent 
restoration of the property seized to the 
original owners conferred a new title on 
them. It has also been held that the 
building tenancies created in the mean- 
time under the Proclamation were of a 
permanent nature. To several of the 
cases in which these questions were decid- 
ed, Karim Bakhsh, the predecessor-in- 
interest cf the plaintiff-petitionere, was a 
party. It is also clear from the evidence 
on the record that the plaintiffs’ ancegtors 
had accepted the re-grant from Govern- 
mént, subject to the rights of the predeces- 
sors of the defendant-respondents as per- 
manent tenants. á 

On the facts concerrently found by the 
trial Court and this Ovurt, no substantial 
questions of law really arise, and in View 
of the long course of decision in this 
Court and the Chief Oourt and the fact 
that on the strength of these decisions 
titles have been created for a long time, 
we do not think that this is a fit case in 
which leave to appsal to His Majesty in 
Oouncil should be granted. As observed 
by Page, ©. J. in M.C. Patail v. Hoosain 
Goolam Arif (1): 

“Under s. 110, Oivil Procedure Oode, it is in- 
cumbent upon the Court in a case where the ap- 
late decree affirmed the decree of the lower 
ourt to be satisfied, before it burdens the Judi- 
cial Committee of the Privy Oouncil with the 
hearing of the appeal, that a question of law 


fairly open to argument, and not merely an alleged 
question of law, is involved in the appeal.” 


See to the same effect Feroze Din Khan 
v. Nawab Khan (2) and Sartaj Kuar v. 
Mahadeo Bakhsh (3). 

Mr. Manohar Lal also stressed the 
point that the tenancy in this case could 
not be permanent one as the rent had 
been raised twice. But as has been point- 
ed out in the judgment of this Court, this 
was done by consent of parties and there- 
fore this circumstance does not militate 
against the tenancy being a permanent 
one. In our opinion no “substantial ques- 
tion of law” is involved, nor is the case 

(1) 13 R 744; 161 Ind. Cas. 363; A IR 1936 Rang. 
125; 8 R Rang. 471. 

(2) 9 Lah. 581; 110 Ind. Oas. 258; A I R 1889 Lah. 
55,19 P L R529. 

(3) 1 Luck. 235; 95 Ind. Cas, 193; A I R 1926 Oudh 
381; 290 QO 215; 3 O W N 557. 
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“otherwise fit’ for appeal to His Majesty 
in Council and we dismiss the petition with 
costs. ` 

5, Petition diemissed, 





NAGPUR HIGH COURT 
Second Civil Appeal No. 427 of 1933 
April 17, 1936 
Stong, O. J. 
KALANATH-—~PLaINTIFR—APPRLLANT 
vETSUS 
WAMAN RAO—Drrgnpant—Reasponpent 


Easements Act (V of 1882), 5. 17 (c)—Interpreta- 
iton—Word ‘and’ means ‘or'—Temporary collection 


caused dy dam and draining off immediately by 
ETA channel, if collection of water under 
8. 17 (c 


Section 17 (c), Easements Act, is an example (an- 
other is to be found in s, 15 of the same Act) of 
the use of “and” when “or” is intended. What 
is required according to this section is that? the 
surface water shall not besimply water flowing on 
the ace, it must be gathe up in some way 
either in a defined channel or by being collected in 
some other way. ” 

Where, ina case the rain water collects, pagses 
along a depression which forms a natural 
channel over a rson's land and ata point 
on such persons land his neighbour has 
dammed that channel, that dam blocks the natural 
channel, causes the flow to stop, the water to 
rise, and‘ from the collection of water thus caused 
auother higher natural channel takes the collected water 
away to the neighbour's tank when the waterrises a 
little and such a temporary collection caused by a dam 
and draining off immediately by another channel it zan- 
not he regarded asa collection of water for the pur- 
pose of s, 17 (e), of the Easements Ack Perumal v. 
Ramasami (1) and Secretary of State v. Rameswa- 
ram Devasthanam (2), relied on. 

5. G. A. from the appellate decree of the 
Oourt cf the District Judge, Raipur, dated 
August 7, 1933, in Oivi Appeal No. 6 of 
1933 confirming the decree of the Ovurt of 
the Second Sub-Judge, Second O1ass, Raipur, 
dated November 29, 1932, in Oivil Suit 
No. 181 of 1930. 

Mr. Af. R. Bobde, for the Appellant. 

Mr. D. N, Chaudhuri, R B., for the Res- 


pondent. 


Judgment.—This is a plaintiff's appeal 
from the decisiun of the lower Appellate 
Court upholding the decision of the trial 
Oourt dismissing the suit. That suit asked 
for a cCeclaraticn that the defendant had 
no right to constract a dam on plaintiff's 
land and thereby direct water to his, 
defendant's tank, and so irrigate his fields. 
‘The declaration asked for is not exactly 
in those terms, and is irregular in the 
form as drafted but the above gives the 
general sense of the relief sought. 

The facts are that rain water collects 
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in a channel, flows over plaintiff's land, 
would naturally continue to flow in another 
channel made by nature over plaintiff's 


‘land but that channel has been dammed 


by defendant so that the water has been 
diverted to another channel which leada 
it over and off the plaintiff's land eventually 
to the defendant's tank. i 

The issue was ‘‘Whether defendant has 
a right of taking water from the tar in 
question, and has acquired the same by 
user of more than 20 years.” 

My first comment is that I see no reason 
whatever for introducirg a vernacular 
term into this issue. The term is marked 
in the paper-bock by a competent translator 
as “mot understood”. Counsel appeared to 
have some difficulty in telling me what it 
meant. Ido not know what it means. If] 
did it might well be, had this case raised 
a point of importance, that the case would 
be reported and other Judges in other 
jurisdictions would have to ask themselves 
what is a tar? f 
_ Issues are in English and if it is found, 
for the sake of precision, necessary to 
incorporate vernacular expressions into the 
English record anywhere they should be 
translated so tkat the various Courts that 
have to consider the matter may know 
on what basis the case has proceeded. 

The pleadings say (para. 6 plaiut)"...... 
no right to construct a tar or bandh 
(e.bankment) or land...” Obviously a 
tar is not an embankment. If it is, the 
issue is meaningless, for one does not 
take water from an embankment. It wag 
suggested that it meant a tank but the 
whole argument of appellant proceeded on 
the basis that there was no collection of 
water on plaintiff's land in “a pool, tank 
or otherwise”. 

Why judicial time should be wasted and 
considerable ambiguity imported by 
leaving these often unknown vernacular 
terms unexplained embedded in the 
English record, I do not know. 

I must accordingly guess what the issue 
intended to raise. I gather from the factg 
proved, the Judgments and the arguments 
that rain water collects, passes along a 
depression which forms a natural channel 
over plaintiff's land. Ata point on plaint- 
iff's land ‘the defendant has dammed that 
channel, that dam blocks the natura) 
channel, causes the flow to stop, the water 
to rise, and from the collection of water 
thus csused another higher natural channel 
takes the collected water away to defend- 
ants tank when the water rises a little, 


~ 
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The collection of water caused by the dam 
-appears to be the tar, but as to this, as I 
say I sm guessing. Nothing turns upon 
it as I do not regard such a temporary 
collection caused bya dam and draining 
off immediately by another channel as a 
collection of water for the purpose of 
s 17 (e) of the Easements Act. 

The fight in the lower Courts turned on 
the question of user. Had there been 
user for more than 20 years? There is a 
concurrent finding in the affirmative. In 
second appeal, therefore, the plaintiff was 
driven to take 8 legal point and the legal 
point taken is that there cannot be a 
right of easement of this nature created by 
prescription. 


The argument depends on the wording 
of s. 17 (c) of the Easements Act. The 
words are as follows :— 

“|. None of the following rights can be (obtained 
by the prescription... .. 

(o) a right to surface water, not flowing in a 
stream and not permanently collected in a pool, 
tank, or otherwise.” 

It is said these qualities are conjunctive; 
the surface water must not only flow through 
a channel but must also be collected in 
some way. ‘his would result in its being 
impossible to acquire such a right in the 
case c{ surface water flowing in a 
defined channel, e. gas a river or canal 
while (sees. 17 (4) it is possible to obtain 
such a right in respect of underground 
water flowing in adefined channel. 

This, in my opinion, is an example 
(another is to be found in s. 15 of the 
same Act) of the use of “and” when “or” 
is inte: ded Many examples exist of the 
use of “and” in statutes where it is neces- 
sary to construe the word as “or”. The 
„cases, in England, will be found collected 
in Maxwells Interpretation of Statutes, 
"th Edition, page 205 et sec. This is like 
the expression “siok and maimed soldiers” 
quoted from 43 Eliz. OC. 3. There the 
maintenance was intended for a soldier 
who was sick or for a soldier who was 
maimed, but if the conjunction was given 
its trae value, the soldier had to be both 
sick and maimed. Here, in my opinion, 
what is required is that the surface water 
shall not be simply water flowing on the 
surface, it must be gathered up in some 
way either in a deiined channel or by 
being collected in some other way. See 
Peacock on the Law relating to Easements, 
3rd Edition at pages. 120,121. I can find 
mo Indian case in conflict with this. The 
case cited by the appellant,’ Perumal v. 


Ramasami (1), is in the same direction 
there the learned Judges observe 48 
followa :— 

“The reason why underground water not running 
in a defined stream ig not a subject cf prescrip- 
tion is that there is no visible means of knowing 
to what extent, if any at all, the supply to the 
plaintiffs’ tank would be effected by water per- 
colating in and out of defendants’ land, and the 
reason why surface water not running in a stream 
or collected in a pool, tank or otherwise is not a 
subject of presciptive right is that there is no right 
of water in alieno solo, except to the extent that 
the right to the uninterrupted flow of a natural 
stream in its usual defined course is jure naturae." 

What the Oourt there held was that 
surface water before it reached the defined 
channel could not be prescribed for: not 
that there had to be a defined channel and 
a tank or other collection. See also 
Secretary of State for India v. Rameswaram 
Devesthanam (2). 

Baking as I do this view it is not neces- 
sary to consider whether the judgment 
cannot be supported apart from prescrip- 
tion along the lines ,indicated in Punja 
Kuvari v. Bai Kuvar (3), and Arni Jagir- 
dar v. Secretary of State for India (4). 

The appeal fails and is dismissad with 
costs. 


8, - ° Appeal dismissed. 
(1) IIM 16 at p. 22, 
(2) 57 M 659; 148 Ind. Oas. 778; 6 R PO 134 A I 


R 1934 PO 113; (1934) M W N433; 66 M LJ 595; 
39 LW 613; 11O W Ñ 773; 380 W N 533,590 LJ 
262, 36 PL R 93; 36 Bom. L R 539; 1934 O'L R 437; 
1934 A L R 531; 16 P L T 7; 611 A 163 (PO). 

(3) 6 B 20. 

(4) 5 M 236, 
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RANGOON HIGH COURT 
Miscellaneous ATIL A PPRA No 31 of 
1937 


August 25, 1937 
BaGULRY AND SARPA, Jd. 
M. K. AHMED EBRAHIM ROW THER— 
APPELLANT i 


VETSUS 
O. T. MOHAMMAD MEERA SAHIB— 
Responpant 

Letters Patent (Rangoon), cl. 13—Judgment'—Re- 
jection wi petition to sue as pauper — Whether judg- 
ment— ppeal, whether lies. 

In the Letters Patent of the Rangoon High Courts 
the word “judgment” means and is a decres in a suit 
by which the rights of the parties at issue in the 
suit are determined. Dayabhai Jiwandas v. A.M. M. 
Murugappa Chettiar (1), relied on. $ 

The rejection of the petition for leave to sue asa 
pauper finally decides the matters in issue between 
the parties. On rejection of the petition, the plajnt is 
not automatically rejected but the plaintiff can still 
file his plaint in the ordinary te fac is tosay with 
proper court-fee attached; all t he loses the 
right toa certain procedure and this is not a final 
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determination of the matters in issue between the 
parties The right to sue as a pauper in certain 
circumstances is given not even in the Civil Procedure 
Oode but in the Schedule attached to the Oivil Pro- 
cedure Code, and a substantive right cannot be givenin 
a Code which deals only with procedure. No appeal, 
therefore, lies from an order 1ejecting the petition to 
sus as a pauper. Dayabhai Jtwandas v. A M.M. 
Murugappa Chettiar (1), relied on. P. Baba Sah v. 
Purushothama Sah (2) and Tuljaram Row v. Alagappa 
Chettiar (3), dissented from. O.M, A. No.31 of 1935 
and O, M A. No. 134 of 1929 held no good law. 


Misc. O. A. against an order of the High 
Oourt, in O. M. No. 220 of 1938. 

Mr. Cowasjee, for the Appellant. 

Mr. Doctor, for the Respondent. 

Baguley, J.—This is an appeal against 
an order passed by the learned Judge on 
the Original Side dismissing the appellant's 
-application for leave to sue as a -pauper. 
A preliminary point has been raised that 
no appeal lies. In my opinion this preli- 
minary point 18a good one. It is admitted 
that‘an appeal will not lie against this as 
an order under the Oivil Procedure Code, 
bat it is argued that the order amounts to 
a judgment under cl. 13, Letters Patent. 
What a judgment is has been laid down by 
this Court in Dayabhai Jiwandas v. A.M. 
M. Murugappa Chettiar (1), andon p. 4754 
there occurs the passage :° 

“I am of opinion that in the Letters Patent of 
the High Courts the word ‘judgment’ means and 
is a decree in a suit by which the rights of the 
parties at issue in the suit are determined ” 
and that is the gist of the whole case 
which was a unanimous decision by a 
Bench of seven Judges. It is argued on 
behalf the appellant that ‘a rejection of 
the application for leave to sue as a pauper 
is equivalent to a dismissal of the plaint. 
Order XX XIII has been recast by the Rue 
Committee of this Court. It is now laid 
down in O. XXXII, r. 2, that the plaintiff 
may obtain leave to sue as a pauper by pre- 
senting his plaint, with a petition” signed 
and Verified in the manner prescribed for 
signing and verification of -p.aints, stating 
certain matters. It-is pointed out that the 
person who comes to OUourt is not desérib- 
ed asa petitioner but asa. plaintiff and he 
has brought a plaint tothe Court. It is argu- 
ed that it-his petition for leave to sue as a 
pauper is rejected, the plaint is autoniati- 
cally rejected together with it, and as the 
rejection of the petition involves the rejec- 
tion of the plaint, the rejection of the 
Plaint is a decree. With this argument 
I would be in full accord were I to agree 
tha? the rejection of the petition involves 

(1) 15 R 457; 157 Ind. Oss. 1107; A IR 1935 Rang. 
267;8 R Rang. 135(F B). 
“Page of 13 R,—[Hd,] 
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with it the rejection of the plaint; but the 


Oode does not say that it shall be the case.- 


Rule 4 deals with the rejection of the plaint. 
In r. 4 (4) it is stated :. 

k * %the petition shall be rejected under this 
Rale if the Oourt is not satisfied of the truth of 
any of the statements made in the petition 
provided that the Court may admit the plaint on 
payment of the court-fee due thereon" 
which shows that the plaint is certainly 
not rejected automatically if a petition is 
rejected, because it says that the Oourt 
may allow the plaint to continue provided 
it is supported by the necessary stamp fee. 


Again in sub-r. (5) of the same Rule the ^ 


result of rejecting a petition is noted: S 
-“If the petition is rejected, the plaintif shall 
be precluded from filing any further petition 
to sue as a pauper in respect of the same cause of 
action.” l 


That is the result if the petition is 


rejected, the plaintiff canno: sue in that 
way again, but the Rule does not say that 
the plaint is automatically rejected or that 
the plaintiff is precluded from suing on his 
plaint if he files his plaint in the ordinary 
way, all that happens to the plaintiff is 
that he is precluded from availing hiniself 
of this particular form of ‘suing, namely 
suing without paying the necessary court< 
fees, This, however, is a matter of proce- 
dure. It should be unnecessary to Jabour 
this Point, because the rightto sue as a 
pauper in certain circumstances is given 
not even in the Oivil Procedure Code but 
in the Schedule attached to the Oivil 
Procedure Gode, and in my opinion, a sub- 
stantive right cannot be givenin a Oode, 
wh ch deals only with procedure. It is 
however, necessary to mention this partice 
lar point in view of P. Baba Sah v. Purého- 
thama Sah (2), a case in which a Bench 
of the Madras High Court held that -an 
appeal against an order permitting a 
plaintiff to sue in 
held to lie. On p. 701* occurs the passage : 
“We think that the law confera a substantive 
Tight on every plaintif who has a good case at 
law, but no means to prosecute it, to sue in forma 
pauperts. 
With due respect Iam unable to accept 
this view. I do not think substantive 
Tights are meant to. be awarded in the 
Code of Procedure ; the plaintiff may have. 
a right to acertain form of procedure, it 
can hardly be-called .a substantive right, 
It. is also to be noted that the Madras 
High Oourt in this matter-1s governed by 
Tuljaram Rowv. Alagappa Chettiar (3), 
2) 48 M 700, 85 Ind, Oas, 301; A I R1935 Mad 167; 
47ML J 933; 20 L W815; 35M LT 138, 25 
-(3) 35 M 1; 8 Ind. Oas. 340, SLM IL JL -- =. > 
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which is the leading case in Madras as 
to what is the meaning of the word 
“judgment” in the Letters Patent. Tuljaram 
Row v. Alagappa Chettiar (3), was dissent- 
ed from in Dayabhai Jiwandas v. A. M. 
M. Murugappa Chettiar (1), aforementioned, 
Mr. OCowasjee has referred us to two cases 
of this Court. One is Civil Misc. Appeal 
No. 31 of 1935 J.C. Maurice v. Secretary 
of State in which an appeal by this 
Qourt was allowed against an order reject- 
ing an application to sue as a pauper. 
The question whether an appeal lay or nct 
was not discussed, but this can be explained 
easily z the fact that this case was decided 
before the Full Bench decision in Dayabhai 
Jiwandasv. A. M. M. MULO np Chettiar 
(1) was announced. Another case, Civil 
Misc. Appeal No. 134 of 1929, S. M. Mitra 
v. Corporation of the Royal Exchange 
Assurance again is no longer good 
law because that also was decided before 
Dayabhai Jiwandasv. A.M. M. Murugappa 
Chettiar (|). In my opinion it cannot 
possibly be said that the rejection of 
the petition for. leave to sue as a pauper 
finally decides the matters in issue between 
the parties ; the plaintiff can still file his 
Plaint in the ordinary way, that is to say 
with proper court-fee attached ; all that he 
loses is the right to a certain procedure 
and this is not a final determination of the 
matters in issue between the parties. For 
these reasons I would dismiss this appeal 
with costs; Advocate’s fee two gold 
mohurs. 


Snarpe, J.—An application for leave to 


sue as a pauper is entirely a matter of 
procedure. I agree with my brother 
Baguley’ that the preliminary objection 
taken in this case succeeds. Weare not at 
liberty to entertain this appeal. 

- B Appzal dismissed. 
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MADRAS HIGH COURT 
Oivil Buits Nos. 96 and 445 of 1934 
April 19, 1937 
GENTLE, J. 
KUPPAMMAL—Ptiaintige 
Be TEus 

M. & 5. M. RY. Co., LTD. AND 
CORPORATION or MADRAS—DBPBNDANTS. 
Tort- Negligence—Erection of public latrines by 
Corporation against compound wall of Railway 
Company — Duty of Company to keep wall in 
repairs—Knowledge of danger to users of latrine if 
wall not kept in good condition —Wall not kept in 
proper repatre—It falling and killing usere of 
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latrine—Latrine wall itself in good condttion— Held, 
company was liable for damages but not Corporation 
—Madras City Municipal Act (IV of 1919), a. 258— 
Section, whether mandatory—Failure to give notice, tf 
gives right to member of public of complaint agatnat 
Corporation— Practice —Cosis—Unsuccessful defen- 
dant when can be ordered to pay directly costs of 
successful defendant. 

Whenever one person is by circumstances placed 
in such a position with regard to another that every 
one of ordinary sense whodid think would at once 
recognise thas if he did not use ordinary care and 
the skill in his own conduct with regard to those 
circumetances, he would cause danger or injury to 
the person or property of the other, a duty arises to 
use ray care and skillto avoid such danger. 
Heaven v. Pender (2), relied on. 

A Oorporation constructed publio latrines against 
the compound wall of a Railway Oompany. It was 
the duty of the Company tokeep the wall in good 
condition and knew that the members of the public 
were ae the latrines and also had knowledge that 
ifthe wall were not kept under proper repairs, 
danger to the users of the latrine would be 
occasioned. The Building Inspector of the Company 
bad to inspect the wall as a partof his duty. The 
wall not having been kept in good condition, fell one 
day causing the collapse of the latrine wall also and 
killed two persons using latrine. It was proved that 
thelatrine wall itself was èn good condition. The 
widows of the deceased brought suits for damages 
against the Oompany and the Uorporation: 

Aeld, the Railway Company owed a duty to the 
lawful uses of the latrine, including the two 
deceased, to take reasonable care to pievent its wall 
falling, In failing tS remedy the defects and to 
keep the wall in a safe condition, they were guilty of 
u breach of duty which they owed and were therefore 
negligent and therefore liable for damages. 
Donoughue v. Stevenson (D, and Browny. Cotterill 
(4), relied on. 

Held, also that the Corporation was not liable for 
damages as they were neither owners nor in control 
of the wall and were only responsible for the latrine, 
the wall of which was proved to be in good condition. 

In order to establish that a public body hke the 
Corporation is liable to action for default in per- 
forming a duty imposed by statute, it must be shown 
that the Legislature has used language indicating an 
intention that this liability shall beimposed and 
unless such intention on the part ofthe Legislature 
is clearly disclosed, no action will lie, 

The wording of s. 258, Madras Oity Municipal 
Act, is not in its terms mandatory but per- 
missive. This section merely empowers the Cor- 
poration if they deem it right so todo to notify, 
the oe of defective buildings. It does not, if 
they fail to exercise their power under that section, 
give any memberof the pubhea right of complaint 
against the Corporation. There is nothing in the City 
Municipal Act which indicates a hability cast upon 
the Corporation sat the suit of a member of the 
public for their failure to exercise their powers 
under s. 238. Saunaers v. Holborn District Board 
Works (5), and Oowley v. New Market Local Board 
(7), relied on. 

In a sut against several defendants who aie 
reasonably joined as parties, the Oourt has 
jurisdiction 1n a proper cage to order the unsuccessiul 
defendant directly to pay the costs of the 
successful defendant Besterman v, British Motor 
Qub Co., Ltd. (8), Sanderson v. Blith Theatre Co (9), 
and Rudow v. Great Britatn Mutual Life Assurance 
Soctety (10), followed, 
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Mr. M. Chockalingam and Mr. T. R. 
Srinivasa Atyer for Mr. T. R. Rama- 
chandran, for the Plaintiff. ` ` 

Messrs. C. Krishnaswamy and S. Raja- 
manickam, for the Defendants. i 

Judgment.— hese are two suits brought 
under the provisions of the Fatal Accidents 
Act, 1385, and by consent of al} parties 
have been tried together as the facts in 
regard to both claims are identical save in 
respect of the damages „hich are claimed. 
In 0.8, No. 96 of 1934 the plaintiff is the 
widow of one Venkataswami Naidu. In 
O. 8. No. 445 of 1934 plaintiff No. 1 is 
the widow and plaintiffs Nos. 2 and 3 are 
the minor children of one Saman. The 
claims in both suits are for damages repre- 
senting the loss of maintenance which 
. the respective plaintiffs allege that they 
have sustained on account of the death of 
the two deceased who were the wage 
earners of their respective families. There 
has been a considerable body of evidence 
given in these suits; none of which is very 
reliable and all the witnesses exaggerated 
in their evidence, what, I have come-to the 
conclusion, were the real facts. Ist de- 
fendants own land in Walltax road upon 
which is erected a Railway Station and 
permanent-way. Thisis bordered on Wall- 


tax road by a wallof the total length of. 


about 3,000 feet running approximately 
north and south. So far as this case is 
concerned, 8 small portion only of that 
wall is affected, some 300 of 400 yards 
north of the Railway Station. At this 


point, there was erected a public latrine. 


The latrine was 58 feet 6inches in length 
and having an over-all width of 16 feet. 
The railway. wall, which I will hereafter 
refer to as the compound wall, formed the 
western boundary of the latrine. There 
were two walis, being the north and south 
boundaries running at right angles to the 
compound wall and joining to it. These 
two walls were about 16 feet in length. 
The eastern boundary of the latrine was 
formed by a wall joining the outer ends of 
the north and south walls. The latrine 
-was divided into two parts by a central 
wall running parallel to the compound 
wall and to the eastern wall of the latrine. 
This wall was about 58 feet: 6 inches in 
length. The compound wall was about 10 
or 11 feet high andthe other walls I have 
mentioned were about 6 feet 6 incnes in 
height., The entrance to the latrine was 
gained by two openings made in the north 
wall. The access to the latrine from Walltax 
road was gained by means of a passage 
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from that road leading to the latrine, the 
distance from the road to the latrine being 
about 53 feet and around the north, east 
and south boundaries of the latrine, there 
was an open space leading from the passage 
I have mentioned. This latrine was erected 
by 2nd defendants. Unders. 184, Madras 
City Municipal Act, 1919, it is provided as 
follows : 

“The Corporation shall provide and maintain in 
proper aal convenient places a sufficient num- 


ber of public latrmes and shall cause the same to 
be kept clean and in proper order.” 


It is admitted by all parties that this- 
latrine is one coming within the provisions 
of the above section and, therefore, it was, 
a latrine belonging to the 2nd defendants, 
the Oorporation, for which they were rese 
ponsible as set outin the above section. At 
about 8 AM. on December 16, 1933, the 
two deceased men I have mentioned were 
using the latrine and for that purpose were 
in the eastern or outer portion. The Ist 
defendants’ compound wall fell and in fall- 
ing knocked over the ceutral wall of the 
latrine. These two men were killed by 
the falling of these two walls. The part 
of the compound wall which fell included 
not only the 58 feet 6 inches bordering the 
latrine but also about 10 feet on the north. 
and south sides, in all about 80 feet of the 
ecmpound wall fell. Tne claims against the 
two defendants are bused upon negligence 
and nuisance. So far as the lst defendants 
are concerned, in O. S. No. 96 of 1934 it is 
alleged that they left the relevant portion 
of the compound wall in a state of disre- 
pair and were, therefore, negligent. After 
the close of all the evidence and’ indeed 
after the Counsel on behalf of the two 
defendants had addressed me, an applica- 
tion was made by Oounsel on behalf of the 
plaintif in that suil to add a claim against 
lst defendants in nuisance. It was made at 
a very late stuge of the proceedings and 
I granted this application upon the terms 
that in the event of succeeding upon that 
cause of action, the plaintiff should pay the 
costs of the defendants up to the date 
when the application was made, numoly 
April 5, 1937. In 0.8. No. 445 of 1934, the 
plaintiff alleges in the plaint that the claims 
of the plaintiffs- in that suit are based on 
nuisance as well as negligence. 

As regards the 2nd defendants, the claim 
against them is on tha ground of negli- 
gence, the negligence being that they failed 
to keep the western wall of the latrine, 
being the lst defendants’ compound wall, 
‘in a proper state of repair aud also they 


“4 


w 


failed to inform the lst defendants of the 
dangerous state in which this wall was 
previous to this fall. The basis of the 
latter allegations arises from the provi- 
sions of s. 258, Madras Cily Municipal 
Act, which provides that if any building be 
deemed by the Commissioner to be in a 
ruinous state or dangerous to passers-by or 
to the occupiers of neighbouring structures, 
the Commissioner may, by notice, require 
the owner cr occupier to fence off, take 
down, secure or repair. such building 80 a8 
to prevent any danger therefrom. It is 
contended that the provisions of this section 
provide a cause of complaint by a member 
of the public if the Commissioner, that is 
to say the 2nd defendants, do not wara the 
occupier of the dangerous condition of 
buildings or take the necessary steps to see 
that dangerous buildings are prevented 
from causing danger to the public. 


The defences to the claims as pleaded in 
the written statements in addition to the 
denials of negligence and nuisances are that 
the compound wall and central wall fell 
owing to violent storms of rain and wind 
amounting to vis major. This would mean 
that the storms were such as to be beyond 
the ordinary contemplation of man. During 
the course of the evidence with which 
I shall deal more fully later, it appears 
that rain had fallen, but the above conten- 
tion finds no support from the evidence 
called either on behalf of the plaintiffs or 
on behalf of the two defendants and indeed 
neither of the learned Oounsel for the 
defendanis really relied upon this in their 
addresses to me at the close of the evi- 
dence. Whilst the erection of a wall upon 
land is an ordinary user of the land, 


“ nevertheless it is an uncommon occurrence 


for a wall to fall, and when a wall does fall, 
in my view an explanation should be 
forthcoming from those who are responsible 
for its repair; Kearney v. London 
Brighton & South Coast Railway (1) wasa 
ease in which a brickin a bridge over a 
highway used by locomotives fell upon a 
foot passenger and it was heid this was an 
unusal occurrence and the falling of the 
‘brick itself was prima facie evidence of 
hegligence. In the absence of a satisfactory 
explanation from those responsible for the 
upkeep of the bridge, it was held, in that 
case, that the fall of the brick itself was 
sufficient evidence of negligence to justify 


aot (871) 6 Q B 759; 40 LJ QB 285; 24L T 913; 
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the plaintiff succeeding i in an action against 
the Railway Company. ` 


The only explanation for the fall af the 
compound wall which has been given to me 
in the present case was that supplied by the 
Building Inspector employed by the lst de- 
fendants, P.N. Swami Naidu, D. W.-No. 1. 
It was this: He said that the flooring. of” 
the latrine was made of concrete bit was 
not in satisfactory repair inasmuch as- 
there were holes, which he called pits, 
in the floor. There had been rain in Madras 
on December 14 and 15, that is to-say, 
two days previous to the fall of the wall. 
On account of the defects in the floor- 
ing, the rain had not flowed away bat 
had stagnated in these pits against the 
wall during those two days and in stagnat- . 
ing it had percolated into the compound 
wall undermining its strength and caused 
its fall. I cannot accept such an explana: 
tion. A copy of the Fort St George 
Gazette was produeed with the concur- 
rence of all parties. It is recorded that 
on December 14, there was 2°] inches 
of rain, on December 15, 2°05 inches, 
on December 16, that is to gay, the day 
of the fall òf the wall, the rainfall ~ 
was 6°42 inches. The evidence of the 
conditions existing at the time of the 
fall, which I accept, was that it was driz- 
zling. The accident occurred at 8 o'clock in 
the morning and there was no evidence 


v before me that between midnight and 


8 o'clock in the morning there had been 
any unusually heavy amount of rain: and 
although on the day of the accident there 
was the quantity I mentioned, I am satis- 
fied that there had been very little of rain- 
fall by the time the compound wall fell at 
8 a. M. All the witnesses called for ‘the 
plaintiff who were asked in cro3s-examina- 
tion regarding wind denied that there was 
any violent wind at the time when the 
compound wall fell and no evidence was 
called on behalf of the defendants tosug- 
gest that that part of the plaintiffs’. wit- 
nesses’ evidence was inaccurate. With the 
comparatively small amount of rain, which 
I have mentioned, falling prior to this acci- 
dent, and the unacceptable suggestion that 
pools of water collecting for the short 
period of two days at the base of a sub- 
stantial wall would destroy its strength, 
the explanation which has been given to 
me as regards this unfortunate gccident 
cannot be accurate and I reject it. The one 
or two witnesses who arrived after the 
wall bad fallen helped to extricate the two 
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unfortunate deceased men did not speak 
to any collection of water in the latrine. 

It therefore follows that so far as the 
fall of the compound wall is concerned, no 
explanation is forthcoming from either of 
the defendants. I have mentioned already 
that the witnesses called before me exag- 
gerated matters in their testimony. This 
also applies to the several witnesses who 
were called on behalf of the plaintiffs. I 
accept, however, from these witnesses that 
prior to this fall the compound wall 
showed signs of wear inasmuch as there 
were many cracks showing in the wall. 
During the course of the hearing, in the 
persence of the Advocates on behalf of all 
the parties, I inspected this wall. Tbe part 
which.is now in the position occupied by 
the fallen portion is of course in excellent 
condition. Immediately to the south of 
the new wall there is a length of wa 
which clearly is not very old and one of 
the witnesses called on behalf of the plaint- 
iffs told me that somé five or six years 
ago this portion of wall to the south of the 
latrine had been rébuilt and the appear- 
ance I saw bears out the evidence of that 
witness. Further south of this portion, to 
which I have just referred, part of thé old 
wall exists, which part is doubtless similar 
In age and construction to the fallen part 
by the latrine. The condition of this I can 
describe only as deplorable. Large pieces 
of mortar between the bricks with which 
this wall was built are missing, -in some 
places toa depth of nearly half an inch; 
‘and generally it shows signs of decay and 
wear. I also saw cracks and loose bricks 
in this part of the wall. This condition is 
compatible with the fallen wall as des- 
-ribed by some of the -witnesses called on 
behalf of the plaintiffs, the defective condi- 
tion being clearly visible to any one includ- 
ing persons with no Knowledge of buildings. 
' I accept the evidence of the’ witnesses 
called on behalf of the plaintiffs who des- 
cribed the fallen wall as defective, not to 
the extent to which some of these wit- 
nesses mentioned. One of them said that 
there was a hole in the wall through which 
a man was able easily to pass. I do not 
believe that part. I do accept their evi- 
dence that many other defects were appa- 
rent in the compound wall, bordering on 
the latrine, which defects at the time of 
the accident required urgent repair. In 
regard to this wall, D. W. No. 1, 1st defend- 
ants’ Building Inspector, told me that if was 
part of his duty every two months to in- 
spect the compound wall in order to see 
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whether any parts were defective and 
whether any work was required to repair 
the wall in order to keep it in proper order, 
and that his last inspection was carried 
out within two months prior to the acci- 
dent. Hetold me that at that inspection 
he found no cracks, that if there had bean 
cracks, he would have discovered them, that 
if there had been defects in the wall which 
would cause it to fall within two months 
after his inspection he would have b-en 
able to discover those defects and tha‘ in 
his experience he had never known a wall 
to be caused to fall by the stagnation of 
water near its base fortwo days. He also 
told me that it was his responsibility to 
his employers, lst defendants, to inform 
them of the condition of this wall so that 
they could carry out the necessary repairs, 
In the light of the evidence which I hive 
accepted, [ am quite’ satisfied that either 
he made no inspection which it was his 
duty to make or, if he made it, it was of 
such a cursory nature that he failed to 
notice the defects which existed, or if he 
did notice them, he failed to report them. 
The Ist defendants, if they were not aware 
of the defective condition of this wall, cer- 
tainly should have known of it as every 
opportunity was available for them to do 
so through their Building laspector P. W. 
No. 1 whose duty it was to inform them. 
Tam satisfied that the fall of the com- 
‘pound wall was caused solely on account 
of its serious defective condition and by the 
failure of Ist defendants to carry out the 
neceésary repairs which were required, 
By allowing thié wall to gét into this condi- 
tion and in failing to remedy the existing 
defects, Ist defendants did not use ordinary 
care and skill which thev should have used 
in order to maintain the compound wall 
in a safe condition. Had théy used ordi- 
nary care and skill, thev would have pre- 
vented this wall from’ falling. It was rot 


‘suggested that Ist defendants were unaware 


that the latrine had been erected against 
their compound wall and that they did not 
know that members of the public had a 
right to use and wereinthe habit of using 
this latrine. Both these matters were 
within their knowledge. So far as the 
latrine itself is concerned, whilst it may 
-not have been in a perfect- condition, I am 
satisfied on the evidence I have heard that 
it wad in areasonably good state of repair 
and I accept the evidence. of the two wit- 
nesses called on behalf of the Corporation 
when they say that a ‘short time before 
the fall of the compound wall’ the latrine 
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was whitewashed and that the condition 
of-the walls and the floor was reasonably 
good. It is perfectly clear to me that the 
fall of the central wall was caused by the 
compound wall falling on to it and the 
weight breaking it down and not because 
of any defect in that wall itself. I come to 
the question whether Ist defendants are res- 
ponsible to the plaintiffs in these suits. In 
Heaven v. Pender (2) Brett, M. R, as the 
then was, at p. 509* in the course of his 
judgment says: 

' “Whenever one person is by circumstances placed 
in such a porrn with regard to another that 
every one ordinary seneewho did think would 
ab once recognise that if he did not use ordinary 
care and the sklll in his own conduct with regard 
to those circumstances, he would cause danger or 
injury to thé person or property of the other, a 


duty arises to use ordinary care and skill to avoid 
such danger.” 


In the circumstances which existed here, 
the Railway Company were aware that 
members of the public, as I pointed out 
above, were in the habit of using a latrine 
erected against their compound wall. They 
would be aware that if their compound 
wall were allowed to get into a state in 
which it would be likely to fall, danger to 
the members of the public using the latrine 
would be occasioned; they appreciated this 
inasmuch as they appointed D. W. No. 1 to 
inspect this compound wall, including the 
part adjoining the latrine, fo see if any 
defects required attention. By doing this 
one can assume they appreciated this wall 
required repeated inspection in order that 
deiects could be remedied and unless they 
were remedied, the wall was likely to fall. 
The above statement of Brett, M, R. was 
referred to in Donoughue v. Stevenson (3) at 
p. 5807. Lord Atkin in the course of his 
speech somewhat criticised the statement of 
the Masterof the Rolls but added that if 
properly limited, that statement appeared 
capable of forming a valuable practical 
guide. Later at p. 5807 Lord Atkin says: 

“You must take reasonable care to avoid acts 
or omissions which you can reasonably foresee 
would be likely to injure your neighbour Who 
then is in law your neighbour? The answer seems 
to be persons who are so closely and directly 
affected by my act that I ought reasonably to have 
them ın contemplation as being so affected when 


1 am directing my mind to the acts or omissions 
which are called in question.” 


At page 6147 Lord Macmillan, having 
(2) (1883) 11 Q BD 503; 52 L JQ B 703;49LT 
7,47 J P 709. 
f 9 (1932) AO 562; 101 LJ P O119; 1932 Se (u 1) 
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quoted the above passage and another 
passage of Brett, M. R., says: 

' “The passages I have quoted, like all attempts to 
formulate piinciples of law compendiously and 
exhaustively, may be open to some criticism and 
their universality may require some qualfication, 
but as enunciations of general legal doctrine, I am 
pre ared like Lord Hunter to accept them as sound 
guides.” 

It appears that the learned Law Lords, 
whilst to some extent they consider the 
passage of Brett, M. R, I have quoted 
above, may be somewhat widely worded, 
think itis a very sound guide regarding 
the duties which are owed by one member 
of the public to another. In Brown v. 
Cotterill (4) the plaintiff was lawfully in a 
churchyard and whilst there, was injured 
by the fall ofa tombstone which had been 
erected by the defendants. It was found 
that the defendants had been negligent in 
the erection of the tombstone. Lawrence, J. 
fn his judgment referred to and quoted 
from Donoughue v. Sterenson (3) at p. 580* 
cited above, and also referred t€ the ques- 
tion of proximity dnd the duty owed by 
one person to another mentioned by Lord 
Atkin and Lord Macmillan and later he 
Bays: 

“The proximity referred to by Lord Atkin is in 
my view invol in the fundamental principle of 
the law of negligence that every one is bound to 


take the care which an ordinary prudent man would 
take inthe circumstances.” 


He held that in that case the plaintiff 
was entitled to recover damages from the 
defendants who had been negligent in 
erecting the tombstone, that there was a 
duty cast upon them to every member of 
the public who might lawfully enter the 
churchyard, to use reasonable care in its 
erection and a responsibility to any who 
might be injured by the fall of the tomb- 
stone unless it were properly erected. In 
the present case, lst defendants were aware 
that members of the public used this 
latrine, that unlessthe compound wall was 
in a satisfactory condition, it might or would 
fall and endanger such persons, it was, 
therefore, their duty with this asing F 
to take reasonable care. Allowing the 
compound wall to get into the dangerous 
condition in which it was, and in failing 
to repair the obvious existing defects or 
otherwise preventing it falling, were omis- 
sions by the lst defendants which they 
could reasonably fcresee might cause injury 
to the persons using the latrine. These 
persons were closely and directly affected 
by these acts which the lst defehdants 

(4) (1934) 51 T L R 31. 
~ *Page of (1932) A. O.—[Ed] 
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should have had in contemplation. In the 


respects I have mentioned, they failed to’ 


take the care which ordinary prudent men 
would take in the circumstances which 
existed and were known. I see no differ- 


ence in principle between the facts in this. 


case and those in Brown v. Cotterill (4) in 
which it was held there was a duty cast 
apon tombstone erecters to every member 
of the public lawfnlly entering the church- 
yard in whichit. was erected to use rea- 
sonable care to prevent injury to such 
persons. The lst defendants owed a daty 
to the lawful users of the latrine, includ: 
ing the two deceased,to take reasonable care 
to prevent this wall falling. In failing to 
remedy the defects and to keep the wall 
in a safe condition, they have been guilty 
of a breach of duty which they owed and 
were, therefore, negligent. In my vie 

the plaintiffs in these two suits are entitle 

to succeed against the lst defendants. 

In regard to the 2nd defendants, they 
were not -the owners, nor in control of the 
compound wall. The premises for which 
they were responsible was the latrine, 
which, I have already said, was in a rea- 
sonably safe condition. The failure by 
the Corporation to notify the Railway 
Company of the unsafe condition of the 
compound wall, as required by s. 258 is 
not in my view a matter which gives to 
any member of the public a right to re- 
cover from the 2nd defendants on the ground 
that they did not carry out their duty 
‘under this section. ‘I'he wording of the 
section is notin its terms mandatory but 
permissive inasmuch as it provides that 
the Commissioner, that is the. 2nd defen- 
dants, may by notice require the owner 
or occupier to repair. Apart from the pro- 
visions of that section, it cannot be end 
has not been contended before me that the 
Corporation are responsible to. the plain- 
tiffs inasmuch as tbey failed to notify the 
Ist defendents of the defective condition 
of the wall. Thissection in my view merely 
empowers the Oorporation if they deem 
it right so to do to notify the occupier 
of defective buildings. It does not, if they 
fail to exercise their power under that sec- 
tion, give any member of the public a 
right of complaint against the Oorporation. 
In Saunders v. Holborn District Board of 
Works (5) the defendants were empowered 
under the Public Health (London) Act, 
1891, fo remove street refusé from streets. 
Having failed to remove refuse, the plain- 

(5 (1899 1 Q B 64: 64 L Q B104; 15 R235; 71 LT 
619; 43 W R 26; 58 J P 453. 
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tiff was caused to fall on account of such 
failure and he claimed damages from the 
defendant on account of their negligence 
in failing to remove the refuse. Mathew, 
J. at p. 68* says in the course of his judg- 
ment: 

“Tt is that, in order to establish that a public 
body of this description is liable to action for 
default in performing a duty imposed by statute, 
it must be shown that the Legislature has used 
language indicating an intention that this lability 
shall be imposed and unless such intention on the 
part of the Legislature is clearly disclosed, no 
action will lie” 

Later he 8aj8: 

‘Before the Act the public had no right of 
action in such a cage; why should it be supposed 
that the statule creates any such obligation? In 
my opinion the meaning of the section must be 
confined to the plain meaning of the words employed.” 


-In Municipality of Picton v. Geldert (3) 
Lord Hobhouse at page 527T says: 

“The latest English cases is that in Cowley v. 
New Market Local Board (7). It must be now 
taken as settled law that transfer to a public cor- 
poration of the obligation to repair does not by 
itself render stich corporation liable to an action 
in respect of mere non-feasance. In order to esta- 
blish such liability it must be shown that the 
Legislature has used age indicating an inten- 
tion that this liability shall be mposed.” 

I cannot find and have not been referred 
to any part of the Oity Municipal Act 
which indicates a liability cast upon tie 
2nd defendants atthe suit of a member 
of the public for their failure to exercise 
their powers under s. 208, and in this 
respect the plaintiffs’ contention fails. 
So far as their personal negligence is con- 
cerned, whether the two deceased were 
invitees or licensees, in my View it is not 
necessary for me to decide. The premises 
of the 2nd defendants were ina reasonably 
good condition; and neither of the deceased 
was injured by reason of any defect in 
the structure of the 2nd defendants’ latrine. 
The 2nd defendants were not the occupiers 
of the compound wall. This was in the 
occupation of lst defendants. No authority 
has been quoted to me which lays down 
the principle that when a man is upon 
the premises ofone person and is injured 
on account of the defective condition of 
another person's property, the person upon 
whose premises he’is’at the time or the 
injury is liable to compensate him for the 
damages sustained. In my view 2nd defen- 
dants are not liable to the plaintiffs in 


(6) (1893: A 0584; 86LJ PO37;1 R 447; 69LT 
510; 42 W R114. 

(7) (1892) A O 345; 62 L JQ B 65; 1 R45; 67 LT 
De 


“486; 56 J P80 


*Pago of (1895) 1 Q B—[#a.] 
tPage of (1893) A O—[Bd.] 
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either of these suits in respect cf the fall 
of the compund wall, 

The next question is one of damages. 
In O. 5. No. y6 of 1934, the evidence of 
Kuppammal, the plaintiff, was that her 
husband gave her one rupee every day out 
of which she paid the rent of the house 
in which she lived with her deceased hus- 
band. The fo.d for both of them cost 
about 12 annas a day. Judging as best 
as one can, | have come to the conclusion, 
the maintenance which she was receiving 
from her husband amounted to a sum of 
about 6 to 8 annas a day. Sheis about 
37 years of age and her husband, the 
deceased, was about 40. The sum she is 
entitled to isan amount by which she is 
@ loser in respect of her future mainten- 
ance. Many factors have to be considered 
and borne in mind when endeavour is 
made to arrive at this sum. The possibi- 
lity of her own early death, again the 
possibility that her deceased husband might 
have died from other causes had he. not 
been killed by this accident. He might 
have also lost the employment upon which 
he was engaged at the time of his death 
and have been unemployed. She is not 
entitled, as it was contended before me, 
to a sum calculated upon a stated number 
of years from the moment of her loss. 
Allowance must be made because she is 
now receiving alump sum. Bearing all 
these factors in mind I have come to the 
conclusion that the amount of damages 
which I should award to heris a sum of 
Rs. 1,200. In 0.8. No. 445 of 1934 the 
dependants of the deceased Saman are 
his widow, plaintiff No. 1, who is about 
35 years of age, plaintiff No. 2, the son 
of the deceased, a boy aged 10, and plain- 
tif No, 3,a girl aged 5. The deceased 
was 4) years of age. Plaintiff No. 1 in- 
formed me that her husband gave her 
one rupee a day out of which she paid 
the rent of the house and bought some of 
the clothes and spent 10 to 12 annas a 
day on food, Part of it of course would 
be consumed by the deceased. The deceas- 
ed no doubt had eaten more food than 
the other members of the family. The 
loss of maintenance which these three have 
suffered appears to be about 8or 10 annas 
a day, being a larger amount per day then 
in the other suit, because there were more 
members of the family to feed; consequent- 
ly the deceased would not be able to avail 
himself cf as much of the family contri- 
bution. The amount which I have to award 
must be allocated. Because there are three 
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dependants, it does not mean that treble 
the amount given inthe other case must 
be awarded. it is a sum based upon the 
actual loss, as laras one can estimate it, 
of the three plaintifs concerned. The 
same factors must be borne in mind which 
l have mentioned. I have come to the 
conclusion that in this case a total sum 
of Rs. 1,750 is the amount which tne 
plaintifis are entitled to recover in res- 
pect of the damages they have sustained 
by being deprived of their maintenance. 
This amount I allocate as to Rs. 1,000 to 
plaintiff No. 1, Rs. 250 to plaintiff No. 2 
and Rs. 500 to plaintitf No. 3. The amounts 
in respect of the minors, namely plaintifs 
Nos. 2 and 3, will be paid in Court. There 
will be decrees in favour of the plaintiffs 
in both these suits against lst detendants 
gviih costs. 

As [have found in O. 8. No. 96 of 1934 
the plaintiff is entitled to succeed upon 
the plea of negligence, the questicn of the 
plaintiff paying 1sf defendants’ costs does 
not arise. There will be a decree in favour 
of 2nd defendants with costs. In regard 
to this order for costs, I intend to follow 
the English practice. The plaintiff acted 
reasonubly in suing both defendants and 
it is, therefore, proper that the plaintiffs’ 
liability to bear 2nd defendants’ cost should 
be borne by Ist defendants: see Bester- 
man V. British Motor Cab Co., Lid. (8). 
I make an order in favour of 2nd defen- 
dants direct against Ist defendants for 
costs according to the rule in Sanderson 
v. Blith Theatre Co. (9) and Rudow v. 
Great Britain Mutual Life Assurance Society 
(10). These being pauper suits, it 1s neces- 
sary for me to order further that the fees 
to Government shall be a first charge on 
the amounts received. 

N.B. Sutis decreed. 

(8) (1914) 3 K B181;83 L J K B 1014, NOLT 
754; 58 SJ 319; 30 T L R 319. 

(9) (1903) 2 K B 533,72 L J KB 761; 69 LT 159; 
52 W k 33 19T L R660 
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(10) (1881) 17 Oh D 600; 50 L J Oh 504; 44L T 688; 
SW 586. 
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Letters Patent Appeal No. 27 of 1936 
December 2, 1937 
VBENKATASUBBA Rao AND ABDUL RAHMAN, Jd: 
RARICHAN —APpPELUANT | 


veTsUs 

M. R. ANANTANARAYANA ALTYAR— 
RESPONDENT 

Civil Procedure Code (Act V -of 1908), O. XLI, r. 10 
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Appellant both minor and pauper—Whether can 
resist application demanding security for costs. 

In exceptional circumstances, an infant plaintiff 
can be called on to furnish security for costs. 

the case of a pauper appellant again, if special 
grounds are shown, he ean be required to find 
security. Thus, the fact that the appellant ia 

oth a minor and a pauper, does not by itself 
entitle him to resist the application made by the 
respondent to demand security for costs. 

Case-law referred to.] 

L. P. A. against the order of Mr. 
Justice Burn dated February 18, 1936, in 
0, M. P. No. J281 of 1934 petition for 
directing the appellant to furnish security 
for a sum of Rs. 1,250 being the probable 
costs of the respondent in Appeal No. 389 
of 1933, preferred to the High Court 
against the decree of the Court of the 
Subordinate Judge of Oalicut in O. 8. No. 48 
of 1932. 


Mr. S. Venkatachala Sastri, for the Ap- 
pellant, - 

Mr. C. 8, Swaminatha Aiyar, for the. 
Respondegt. 


| ORDER.—In exceptional circumstances, 
it has been laid down an infant plaintiff 
can be called on to furnish security for 
costs Mant Bat v. Lodd Govind Dass (1). 
In the case of a pauper appellant again, 
it has been uniformly held irf this Province 
(though a diferent view prevails in the 
other Oourts) that if special grounds are 
shown, he can be required to find security 
Seshayyanyar v.J ainulavadin (2),Saldanha 
v. Henry Hart (3), Narayana Rao v. 
Veerayya (4), and Subhayya Thevar v. 
Balasubramania Pan dia Thalavar (5). Thus 
the fact thatthe appellant here is both a 
minor and pauper, does not by itself 
entitle him to resist the application. In 
this case the effect of Burn, J.’s order is 
that the minor pauper is a mere creature 
in the hands of persons who will be able 
to find security. This being so, the learned 
Judge's order is confirmed and the Letters 
Patent Appeal is dismissed with costs 

N. 8. Appeal dismissed. 

(1) 18 M L J 155. 

(2)3 M66; 4 Ind. Jur, 507. 


(3) 43 M 903; 58 Ind. Oas, 784; (1920) M W N 534; 
12 L W 333 


(4) 56 M 333; 144 Ind. Oas. 940; 37 L W 425; 64 M 


LJ 433; A IR 1933 Mad. 519; (1933) M W N'579; 6 
(5) (1031) M W N 1157, 
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LAHORE HIGH COURT 
Full Bench 
Letters Patent Appeal No. 164 of 1936 
November 22, 1937 
COLDSTRBAM, DALIP SINGH AND DIN 
MOHAMMAD, JJ. 

SHANTI PARKASH AND ANOTHER 
— P LAINTIFF3— APPHLLANTS 
VErsUs 
HARNAM DAS AND oTHaks— 


DBFSNDANTS——RESPON DENTS 

Contract Act (IX of 1973), s. 25 (3)—Balance 
struck and interest fixed—Whether amounts to pro- 
mise to pay—Limitation Act (IX of 1908), 88. 19, 4 
—Acknowledgment implying promise to pay-—Suit on 
it, considering it as an agreement—Consideration 
should be proved —Defendant not raising plea of 
lack of constderatton—It must be presumed to have 
been patd—Question referred to Full Bench being 
whether acknowledgment made after limitation but 
during time in which owing tos.4to 3.25 of Actthe 
suit might have beeninstituted, would give fresh start 
of limitatton—Full Bench, if can allow such new 
plea as io lack of consideration to beratsed for first 
time—-S 4, if extends period of limttation—Deed— 
Construction—Legal technicaltites —Applicability in 
India. 

Whenever a balance is struck and over and above 
that interest is fixed or there isa promise to pay 
interest then there isa promiseto pay within the 
meaning of 5.35 (3), Contract Act. Kisken Singh 
v. Sardar Ali (1), reversed. [p. 280, col. 1.] 

Oase-law referred to | 

er Dalip Singh and Din Muhammad., JJ., Cold- 
stream, J., contra.— Acknowledgments implying a pro- 
mjseto pay are agreements and, therefore, could form 
the basis ofa suit provided consideration is prov- 
ed. Where a suit is actually brought on the basis of 
such acknowledgments treated as reements, 
plaintiffs must be taken to allege that the agres- 
ment was for cousideration and the consideration 
must be taken to have been proved, where the de» 
fendant does not plead the lack of consideration. 


om this point of view, the question 
whether an acknowledgment of a debt made after 
the period of limitation for a suit prescribed b 

Sch. I, Limitation Act, has expired but during the 
time in which owing to the provisions of ss. 4 to 
35 of the Act, the suit might have been instituted, 
will start a fresh period of limitation under the 
provisions of s. 19, doss not really arise, for, it is 
obvious that if this is an agreement for considera- 
tion before the expiry of limitation or even after it, a 
euit on its basis would succeed and could not be held 
to be barred by limitation |p. 278, col 1; p 381, col. 2.] 

Where the above question was referred to the 
Full Bench, it is open to the Fall Bench to allow such 
point to ba newly taken before it, as the question 
to be decided ın both the points is the same, viz., 
whether the suit is barred by limitation. 

All that s.4, Limitation Act, provides is that the 
suit might be brought on the day when the Court 
re-opened ifthe Court happened to be closed when 
the period prescribed expired. The section does not 
extend limitation, Maqbul Ahmad v Onkar Pratab 
Narain Singh (3), followed [p. 279, col. 2. 

Per Din Muhammad, J.—In a country like India, 
where people donot yet fully appreciate the techni- 
calties of law and are still in the habitof using: 
archaic expressions which before the introduction 
of British made laws completely served their par. 
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pose, too much stress cannot be laid on the mere 
wording of the agreements entered into by them. [p. 
282, cola. 1 & 2.| 


L. P. A. against a judgment of Mr. 
Justice Skemp dated October 8, 1936. 
Order of Reference to a Full Bench. 

Coldstream and Din Mohammad, 
JJ.—The main point arising for decision in 
this appeal is whether an acknowledgment 
ofa debt made after the period of Jimita- 
tion for a suit prescribed by Sch. I, Limita 
tion Act, has expired but during the time 
in which owing to the provisions of ss. 4 
to 25 of the Act, the suit might have been 
instituted, will start a fresh pericd of 
limitation under the provisions of as. 19. 
There has been some ccnflict on this ques- 
tion in the various rulings mentioned by 
Skemp, J. who delivered the judgment 
under appeal. In Civil Revision No. 178 of 
1936 Kishan Singh v. Sardar Ali, 164 Ind. 
Oas, 6501) Tek Ohand, J. took a view different 
from that of Skemp, J. agreeing with Jai 
Lal, J. in Oivil Appeal No, 515 of 1930 
Buta Singh v. Bhan Singh, 129 Ind Cas. 125 
(2). But there is support for Skemp, J.'s 
decision in the judgments of the Calcutta 
and Bombay Couris. We think that 
the question involved is of considerable 
importance and that in view of the 
difference of opinion upon it, this case 
should be decided by a Full Bench. We 
order that the case be laid before the Hon'ble 
the Ohief Justice for constituting a Bench 
accordingly. 

Mr. J. N. Aggarwal, for the Appellants. 

Messrs. Achhru Ram and Inder Dev, for 
the Respondents, 

Judgmentof the Full Bench. 

Dalip Singh, J.—The plaintiffs in this 
case sued the defendants for recovery of 
Rs. 923. The plaint in its heading stated 
that it was based on an entry dated J uly 1, 
1928. Inthe body of the plaint tho plaint- 
iff procceded to state that there had been 
a bahi account on which an entry was 
made on July 11, 1922, by two pereons in 
lieu of an advance made in cash. On 
June 30, 1925, another balance was struck 
by thesame two pereons acting on behalf 
of the joint Hindu family. On July 1, 
1928, one of the aforesaid persons, namely 
Lachhman Das, acting on behalf of the same 
family struck a new balance of Rs, 725-80, 
Lastly, on July 14, 1929, Lachhman Das 
made-a payment of Rs. 50 and entered it 
agains! the last mentioned balance in his 

1) 164 : i : 
ae 034: Sere €50; A IR 1987 Lah 16?; 38 P 


~ (2) 129 Ind Cas, 125; AIR 19 
Rul. (1931) Lah. 125, 30 Lah, 978; Jnd. 
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own hand. The plaintiffs, therefore, sued 
claiming thattbis payment of Rs. 50 in the 
hand of the judgment debtor extended 
limitation. The suit was instituted on 
July 14, 1932. The defendants admitted 
the original entry and the first balance 
but pleaded that Lachhman Das alone was 
responsible for the same. So far as the 
second balace was concerned, they pleaded 
that Lachman Das and Harnem Das signed 
it on behalf of themselves but not on 
behalf of the family. Defendant No. 1 did 
not deny the existence of the joint family, 
the other defendants denied that also. 
The main plea of all the defendants, 
however, was limitation. They denied the 
genuineness of the paymententry of July 14. 
1929, alleging that it was a forgery. Hight 
issues were framed by the trial Court. 

he issues on the meriis were found in 
avour cf the plaintiffs and it waa also held 
that the balance which was struck on 
July 1, 1928, was not struck at a {me when 
the original debt wis barred by limitation. 
It will be remembered that the previous 
balance had been struck on June 30, 1925. 
June 30, 1928, was a holiday and hence 
the point arose as to whether the balance 
struck on July 1, 1928, was within time or 
not. The trial Court, therefore, gave a 
decree for Rs. 923 against the estate of the 
joint family of the defendants together with 
costs. None of the defendants was held 
liable personally. 

The defendants appealed and the learned 
Senior Subordinate Judge on appeal up- 
held the findings of the trial Court on the 
merits but held that the suit was barred by 
limitation as the entry made on July, 
1928, was made after limitation had 
expired ands. 4, Limitation Act did not 
extend the period of limitation. It appears 
to have been contended before him as had 
been contended before the trial Ccurt that 
the words of the balance struck were > 
promise to pay within the meaning of s. 25 
(3), Contract Act and that, therefore, 
apart from any other question the suit 
would lie on the basis of this entry alone. 
The trial Court had given no decision on 
this point. The learned Senior Subordi- 
nate Judge, however, held that the words 
did not come within the purview of s. 25 
(3) and us the debt was time-barred on that 
date, it could not form the basis of a suit. 
He, therefore, held that the suit was barred 
by time and accepted the appeal afid dis- 
missed the suit of the plaintiffs leaving the 
parties to bear their own cxsts. An appeal 
from this decision was heard by a Singla 
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Bench of this Court and before the Single 
Bench it appeare to have been contended 
again that s. 4, Limitation Act, extended 
limitation and thatthe debt was not time- 
barred on the date of the entry in question. 
On the second point it was contended again 
that under s. 25 (3) the words of this entry 
were a promise to pay within the meaning 
of that section and, therefore, the suit was 
not barred by limitation. The learned 
Judge repelled both these contentions, hold- 
ing that s. 4, Limitation Act did not extend 
limitation, that the original debt was, there- 
fore, time-barred atthe date of this entry 
and that the wordsin the balance did not 
come within the purview of s 25 (3), 
Contract Act and, therefore, the appeal 
failed on both points urged. He dimissed 
the appeal, leaving the parties to bear their 
own costs. In the Letters Patent appeal 
it was pointed out that there was a conflict 
of decisions on the question whether an 
acknowledgment of a debt made after the 
period of limitation for a suit prescribed 
by Sch. I to the Limitation Act had expired 
but during the time in which owing to the 
provisions of ss. 4 to 25 of the Act,the suit 
might have been institutedewould start a 
fresh period of limitation under the provie« 
sions of s. 19. The case was, therefore, 
referred for decision to a Full Bench. 
Before the Full Bench, the learned Counsel 
for the appellants has contended, firstly, 
that the suit is not barred by limitation 
because of the provisions in s. 4, Limita- 
tion Act; secondly, that the words of the 
acknowledgment in question fall within the 
purview of s. 25 (3) and, thirdly, in any 
circumstances the debt not being time- 
barred on the date when the acknowledg- 
ment was made, 8.25 (3) did not apply and, 
as the acknowledgment had been made in 
such terms as implied a promise to pay and 
was with consideration, it could in itself 
form the basis of 8 suit and consequently the 
suit having been brought within three years 
of the acknowledgment was well within time. 

So faras the first point is concerned, it 
is unnecessary to enter into any lengthy 
analysis of the admittedly conflicting rulings 
on the point, for, the’ matter appears to 
me to be concluded by the decision of 
their Lordships of the Privy Council in 
Magbul Ahmad v. Onkar Pratab Narain 
Singh (3). In that case their Lordships of 


(3) 57 A248; 155 Ind. Oas 805; A IR1935 P C 
85; 62 P A 80; 1935 ALR 382; (1935) O W N 587; 
1935 O L R318; (1935) M W N 438; 1B R479;7 R 
P O 191;41 L W 629; (1935) AL J578; 390W N 
640; 68 M LJ 665; 61 OL J 267; 37 P L R395: 47 
Bom. LR 533 (P 0), 
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the Privy Council pointed out that there was 
a distinction in form between s. 4 and 
s. 14. The language employed in s 4 
indicated that it had nothing to do with 
computing the preseribed peridd. Accord- 
ing to their Lordships, all that the section 
provided was that the suit might be brought 
on the day when the Court re-opened if 
the Court happened to be closed when the 
period prescribed expired. There was, 
therefore, according to their Lordships, 
nothing in the section which altered the 
length of the prescribed period. The 
matter was otherwise under s. 14 and other 
sections of a similar nature where the 
words used were “in computing the period 
of limitation prescribed for any application 
certain periods should be excluded.” It 
appears to me clear that their Lordships 
of the Privy Oouncil have, therefore, laid 
down that the words of s. 4, Limitation Act, 
do not extend limitation, and, therefore, 
the argument based on s. 4, Limitation 
Act is of no force. Indeed the learned 
Counsel for the appellants on being referred 
to the Privy Council ruling did not press the 
matter further. There remain the question 
whether the words actually used in the entry 
fall within the purview of s.25 (3), Gon- 
tract Actand the other question already 
referred to above. Now, so far as the ques- 
tion of s. 25 (3), Oontract Act is concerned, 
the words in the entry are as follows: 
Hisab yad dashit Lachhman Das wald Dhani 


Nath va Harnam Das wald Lachhman Das jat 
Khatri Khosla sakin Nurmakal, ba sud bahisab 
fi sadi 13 anna senkra mahwar mugarir kiya 
giya our bahaq Shanti Parkash baligh va 
Lachhmi Ohand Ram Parkash nabalghan 
bawalayat Shanti Parkash tahrir kar diya. 
July 1, 1928. 


Below this are the words : 
Mubligh Rs. 1725-8-0 bakaya hissab mundarja bala 
tahrir kiya gaya hat, Ticket 4 anna ka lagaya 


ayl. 
ee Lachhman Das bakalam khud, 
The question before the Bench is, there- 
fore, whether these words amount to, or 
Contain, a promise to pay within the mean- 
ing of s. 25 (3), Contract Act. I may say 
at once that if the matter were res integra, 
I should have found considerable difficulty 
in coming to the conclusion that the words 
were within the purview of s. 20 (3), 
Contract Act, but the matter is not entirely 
res integra. Ina long course of decisions 
in this Court beginning with La lhu Shah. 
v. Fazl Dad (4) where a Division Bench of 
this Court held ina case in which some- 
what similar words were used that the 
fact that a balance was struck and the 


(4) 72 P R 1879. 
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interest was fixed and there was no set-off 
against any other account were equivalent 
to a promise to pay within the meaning of 
8. 25 (3), Contract Act, down to the present 
day a numberof rulings have held that 
whenever a balance is struck and over and 
above that interest is fixed or there isa 
promise to pay interest then there is a 
promise to pay within the meaning of s. 20 
(3), Contract Act. In this connection, I 
may referto Bholaram v. Nanak Chand, 
8 Ind. Cas. 575 (5) a Single Bench ruling, 
Tirkha v. Risak Ram, 8 Ind. Oas. 811 (6) 
a Division Bench ruling, Daula v. Ganda 
(7)a Full Bench ruling on a somewhat 
different point Om Prakash Mitter v. Haji 
Abdul Rahim & Sons (8), Gopi v. Singh Ram 
9) and Civil Appeal No. 2183 of 1930, a 
Division Bench ruling decided on January 
25, 1933, in which I was one of the Judges 
deciding the appeal. In this lastementioned 
ruling, the’ same point arose and was 
teferred to a Division Bench. It was 
pointed out that so far as this Court was 
concerned, wherever there was a balance 
struck and interest had been fixed or 
agreed to be paid, the words had alwa s 
been construed to mean a promise to pay 
within the meaning of s. 295 (3), Contract 
Act and there was noruling to which the 
attention of tue Division Bench had been 
drawn to the contrary. In the present 
case, too, the learned Ooungel for the res- 

ndents very frankly conceded that he 
had not been able to find any ruling to the 
contrary either in this Ovurt or in any 
other Court in India. He has, however, 
contended that these rulings are wrong 
and that the mere promise to pay interest 
or the statement that interest has been 
agreed upon or determined or fixed do 
not make an express promise to pay 
within the meaning of s. 25 (3), Contract 
Act. He contends that the preponderant 
weight of authority is that a mere acknow- 
ledgment, though it implies a promise to 
pay under the ruling of their Lordships of 
the Privy Oouncil in Mani Ram v. Seth 
Rup Chand (10) at p. 1059*, has always 
been held not to amount to a promise 
to pay within the meaning of s. 25 
ay” Ind. Oas. 575; 135 P R1910; 185 PWR 


6) 8 Ind. Oas. 811; 1381P W R1910;8 PL R 1911, 
(D 35 P R 1903; 101 PL R 1903. 
\ AIR1929 Lah. 511; 117 Ind. Oas. 377; Ind. 
Rul (1929) Lah. 649. z 
(9) A I R1929 Lah. 695; 122 Ind. Oas. 238: 11 Lah. 
L J 277, Ind. Rul. (1930) Lah. 318 
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(3), Oontract Act. He, therefore, contends 
that the mere mention of interest as 
fixed or a promise to pay interest 
cannot be said to be a promise to pay 
the principal and though it may imply a 
promise to pay the principu, it does not 
fall within the purview of s. 25 (3), Oontract 
Act. i 
Again, I may say that if the matter 
were res integra, the contention would 
weigh considerably with me and I would ` 
be inclined to give effect to it; but the 
matter is not resintegra. A long course of 
rulings has held, not only on the question of 
interest but where the words used amount 
to the words “is payable” or “to be paid” 
or “to betaken” or “to be given” bagi 
dena, bagi lena etc., almost invariably 
that such words amount to 8 promise to 
pay within the meaning of s 25 (3), Oom 
tfact Act. So far as interest is concerned, 
there is no ruling in this Court to the con- 
trary, no ruling of any other High Court to 
my knowledge to the contrary. In these 
circumstances, it seems to me that it is too 
late inthe day now to urge that these 
words should not be held to fall within the 
purview of s. 25. (3), Contract Act. After 
all, people have entered into contracts and 
have forborne to suson the strength of 
there rulings as reported in various reports 
and it would npset matters greatly if now 
it were held that these acknowledgments 
were useless or that no suit would lie on 
the basis of these acknowledgments be- 
cause they did not fall within the purview 
of s.25 (3), Contract Act. With some 
reluctance, therefore, I come to the conclu- 
sion that the words in this case must be 
held to contain a promise to pay within 
the moaning of s. 25 (3), Contract Act, and 
I would hold accordingly. — | l 
There now remains the other point raised 
by the learned Counsel for the appellants, 
namely that the acknowledgment could 
form the basis of a suit and that this 
acknowledgment was actually the basis 
of the present suit and that as the suit was 
brought on the basis of this acknowledg- 
ment, that is tosayv, it was alleged that 
there wasavalid agreement between the 
parties on this date and as ths defendants 
had not pleaded lack of consideration for 
this acknowledgment traated as a contract 
and as this acknowledgment was made 
at a time when the suit could have been 
brought òn the basis of the original debt, 
therefore, s. 25 (3), Contrast Act, did not 
apply at all and the suit was not barred. by 
limitation. This argument depends first of 
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all upon a construction of the plaint and 
pleadings in this suit. After considering 
the plaint and the pleadings, oral and 
written, of the parties and the action of the 
Court on the question, it appears to me 
thatthe suit was brought on the basis 
of this entry and not on the basis of a 
bahi account as shown in the judgment of 
the learned Judge sitting in Single Bench. 
The first point to notice in this connection 
isthe heading ofthe plaint which refers 
only to this entry. The second poiat to 
notice isthat the plaintiff did not claim 
that limitation was extended by reeson of 
this entry and the subsequent payment 
of Rs. 50 but only contended that limitation 
was extended by reason of the payment 
of Rs. 50 following thisentry. In. the oral 
pleadings as recorded, the plaintiff again 
relied on this entry only and mads no 
reference to cther entries in his baht. 
This entry was described as manat dawa 
by one wf the defendants in his oral 
evidence. It seefns toe me that all these 
facts taken together show that the plaintiff 
_wassuing on the basis of this entry. 
The trial Court itself appears originally to 
have regarded the suit as so framed, 


because before any evidertce was led, it 


took up suo motu the question whether 
this entry amounted to an agreement and 
finally decided that it did and called 
upon the plaintiff to pay Rs. 8-4-0 by way 
of penalty treating this entry as an agree- 
ment. From all these facts it seems to 
me that ihe correct conclusion is that the 
suit as framed criginally was on the basis 
of this entry. 

The next point that appears to me to 
follow is that if the suit was so framed 
then it must be taken that the plaintiff 
had alleged a valid agreement constituted 
by this entry and it was for the defendants 
then to plead that this agreement was not 
valid because there was no consideration 
for this agreement. The defendants did not 
plead any such thing. All that they alleged 
was that they denied the execution of the 
agreement and also pleaded ignorance as 
regards one of the executants. Also that 
they were not bound by the document even 
if it were execuled. They never pleaded 
lack of consideration. It must, therefore, 


be taken that if the agreement was other-. 


wise good, consideration must be taken 
to: have. been proved. If so, then, the 
only question left is whether a suit could 
be brought on the basis of this entry con- 
sidered as an agreement. The learned 
QCounse! for the respondents conceded that 
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on the rulings of this Court this agreement 
could form the basis of a suit. 
ed, however, rightly in my opinion, that 
while this Court had held that such acknow- 
ledgments implying & promise to piy under 
the Privy Council ruling were agreements 
and, therefore, could form the basisof a 
suit nevertheless if a suit were actually 
brought on the basisof such acknowledg- 
ments treated as agreements, it would be 
for the plaintifis to prove that the agree- 
ment was for consideration andthe mere 


existence of old debts could not be cons, 


sideration forthe agreement. I have no 
doubt that this argument is correct so far 
as it goes. Idonot think that this Court 
has ever held that merely because an 
acknowledgment implies a promise to pay, 


it can form the basis of a suit apart from. 


proof of consideralion. All that the words 
used in some of the rulings, namely that 
this acknowledgment can be the basis of a 
suit mean is that in previous rulings before 
the ruling of their Lordships of the Privy 
Council a suit based on such an acknow- 
ledgment was thrown ont inthe prelimi- 
nary stageon the ground that the docu- 
ment relied upon as showing the agreement 
did not contain any promise to pay and 
therefore, could not be the basis of a suit. 

After the ruling of their Lordships of 
the Privy Oouncil, it was merely pointed 
out that the suit could not be so thrown 
out but -it has never been held so far ag 
J am aware that the suit can proceed with- 
out proof of consideration. Tt is a different, 


question depending upon the circumstances. 


ofeach case as to the onus of proof of 
consideration. In my opinion, 
pleadings and in the circumstances of 
the present case, where a suit is brought 
on the basis of such a document, the 
plaintiff must be taken to allege a valid 
agreement and if the. defendant denies 
that the agreement is valid, he must allege 
lack of consideration if that is the ground 
on which he contends that the agreement 
is invalid. Inthe present case it seems to 


me thuat, the defendant did not deny con-: 


sideration. Therefore, it. must be taken 
that the implied allegation of the plaintiff 
that there was consideration was not denied 
and that, therefore, the suit could succeed 
on this document. Looked ‘at 
point of, view, none of the questions raised 


before the learned Judge sitting in Single. 


Bench really arise, for, it is obvious -that 
if this was an agreement for consideration 
before the expiry of limitation or even after 


it,a suit on its basis would succeed and. 


He contend-. 


on the. 


from this. 


"# 
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could not be held to be barred by limitation. 
The learned Counsel for the respondents 
contended strongly that this case was never 
urged before the lower Appellate Oourt or 
before the learned Judge of this Oourt in 
Single Bench. Ido not think this case 
was urged as put before us now butit 
seems to me that the question before the 
lower Appellate Gourt and before the 
learned Judgein Single Bench was whether 
the suit was barred by limitation or not. 
The actual point, therefore, is the same 
and it cannot, therefore, be held that the 
Letters Patent Bench is barred from 
going into this question on the ground that 
the case was not so argued before the 
lower Appellate Court or before the learned 
Judge in Single B:nch. The matter is not 
entirely free from difficulty for it might 
be argued that even before the trial Court 
finally the case appears to have been dealt 
with asifthe suit was ona baht account 
and that this entry merely served to 
extend limitation. But this was not the 
actual pleading of the plaintiffs as already 
pointed out. The learned trial Oourt did 
not enterinto other matters because it 
was clear thats. 4 governed the case and 
extend:d limitation. The point was not 
argued before the lower Appellate Oourt 
or before the Single Bench. It, therefore, 
might well have been held that the point 
was no longer open to the learned Counsel 
for the appellants. On the whole, however, 
after o osidering the matter, it seems to 
me thatthe essential point being whether 
the suit was barred by limitation or not 
snd this form of argument being that ofa 
point of law going to the root of the case 
and patent on the record, it is open to the 
Full Bench to hold that the suit is not 
barred by limitation on this ground also. 

I would, therefore, allow the appellants 
to raise this point and hold as stated above 
that the-suit is not barred by limitation. 
I would, therefore. accept the appeal 
and restore the decision of the trial Court. 
In the circumstances I would leave the 
parties to bear their own costs thronghont. 

Din Mohammad, J.—I agree; but, in 
order to make my position clear, I wish to 
add that so faras I am concerned, I enter- 
tain no doubt that the entry in question 
does fall under s. 25 (3). In a country 
like India, where people donot yet fully 
appreciate the technicalities of law and 
are still in the habit of using archaic 
expressions which before the introduction 
of British made laws completely served 
their purpose, -too much stress cannot be 
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laid on the mere wording of the agree 


ments entered into by them. Tome, it . 


appears that it was mainly on this con- 
sideration that in the decisions cited before 
us any words that indicated even remotely 
an intention onthe part of the debtor to 
pay his debt were considered sufficient 
for the purposes of s. 25(3) When an 
unconditional acknowledgment implies a 


promise to pay as laid down by their. 
Lordships of the Privy Council in Mani 


Ram v. Seth Rup Chand (10). E fail 
to see why mention of interest should not 
make that implication express. In the 


case before us, the words used are “*Memor- 
andum of account (of) Lachhman Das... 
with interest (which has been) fixed at the 
rate of twelve annas per cent. per mensem, 
written in favour of Shanti Parkash... .” 
The fixing of future interest on the sum 
acknowledged to be due obviously indi- 
cates thatthe writer of the entry at the 
lime of its making ade .some adrt of a 
promise to pay the amount and then in 
order to give his promise the garb of 
language, used such terms as, in his par- 
lance, were sufficient to convey his inten- 


tions and were econsidered enough by his. 


I am supported in my conclu- 
sion by the fact that stamps of the value 
of four annas were affixed, although a4 
mere acknowledgment could be made ona 
stamp ofthe value of one anna only. 
Relying, therefore, on the authorities cited 
atthe Bar which I consider to be quite 
in consonance with law and against which 
not a single decided case has been qucted 
on behalf of the respondents, I have no 
hesitation in saying thatthe entry in suit 
fully satisfies the requirements of s. 25 (3). 
Tam further of opinion that the so- 


creditors. 


called new point, too, could be raised before - 


us, being one of law pure and simple and 
being determinable on the record as it 
stands without the necessity of ascertain- 
ing any additional facts. To my mind it 
is not a new point at all, but only another 
way of dealing with the same old point of 
limitation an alternative argument put 
forward to protect the suit against the 
attack founded on the plea of limitation. 
No doubt the attention of the parties or 
the Court below was never directed to 
this aspect of the case, but this will not 
debarthe plaintiffs from bringing it to 
our notice. The question, however, is of 
mere academic interest, as the appeal Before 
us succeeds even if this point is left undecid- 
ed. 
Coldstream, J.—I agree entirely with 


N 
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my learned brother Dalip Singh as regards 
the effect of s. 4, Limitation Act. As regards 
the interpretation of the acknowledment of 
July 1, 1930, I must say that I am unable 
tofind in its actual words any express 
promise to pay. Itis,I think, settled law 
in thig province that a bare acknowledg- 
ment ofa stated debtis not a promise 
tə pay within the meaning of s. 25 (3), 
Contract Act. Itis not easy to understand 
why the mere addition of a statement of 
the rate of interest payable should turn 
an acknowledgment which is not “a 
promise to pay” into “a promise to pay”. 
But in view of the weight of the authorities 
against me, Jam nrt prepared to dissent 
from my learned brothers decision on this 
point. 

As regards the argument thatthe entry 
in question records a contract, which, ja 
the circumstances, must be presumed to 
have been for consideration, I think it 
would bè whclly wrong to allow such a 
case tobe put forward now. It was not 
the case tried in the first Court, nor dres 
snch a caseappearto have been noticed in 
the Court of first Appeal; and itis certain 
that it was not setup befere the Jearned 
Judge whose judgment is under appeal. 
Only two points were taken before that 
Judge: (1) that s. 4, Limitation Act, extend- 
ed the period of limitation; and (2) that 
the words cf the entry recorded a pro- 
mise to pay within the purview of s. 25 
(3), Contract Act. We donot know what 
answer the respondent would have made 
to such an argument had it been advanced 
at the trial or in the Appellate Courts. No 
doubt, the argument does relate to the 
question of limitation which has been 
the main point for decision throughout; 
but the yuestion whether there was consider- 
ation for the making of the acknowledg: 
ment is not one of law alone but also 
of fact, and I donot see any justification 
in this case for presuming that the 
appellant alleged that there had been 


consideration for the entry. As regards 


this argument, therefore, 
pect I` regret that I 
concur with my 
Singh. 

By the Court.—The order is that the 
appeal is accepted, the judgments of the 
lower Appellate Court and of the Single 
Bench of this Oourt are set aside and the 
decree? of the trial Court is restored, 
Parties to bear their own costs through- 
vut. 

p. 


with great res- 
am unable to 
learned brother Dalip 


Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 882 of 1934 
August 25, 1937 
Wort AND VARMA, JJ.’ 
KABIR RAM AND ANOTHER— APPELLANTS 
versus 


GIRO MAHTO AND oTHaRs—Rasponpents. 

Landlord and tenant — Landlord himself having 
occupancy rights—Tenant, tf can acquire tham— 
Record of Rights—Presumptton of correctnesa attaches 
to eniry a is rebuttable — Occupancy rights— 
Original tenant possessing rights which are not full 
occupancy rights but something short of them—Such 
rights, if heritable—Chota Nagpur Tenancy Act (VI 
of 1908), ss. 189, cl. (4-A), 46 (4), 139 (4)—Person to 
be ejected as trespasser must be trespasser ab initio 
—Transfer by raiyat in 1901—Case, tf comes under 
s. 46 (4)—Sutt to eject under-raiyat— Whether affected 
by 8. 139 (4). ; 

Where the. landlords themselves are occupancy 
ratyate the tenants cannot acquire occupancy rights, 
during the period for which they recognized the land- 
lords’ title by payment of rent. 4% 

The presumption of correctness attaches to the 
entry inthe Record of Rights and to nothing else. 
The statement in that entry is rebuttable. Anentry 
that the occupancy rights arose under a kabuliyat 
will be rebutted when the kabultyat is produced and 
the rights are shown not to have come into existence 
by reason of that kabultyae. ; 

Rights of an original tenant which are not full 
occupancy rights but something short'of them are not 
heritable and it will be necessary for the gon of the 
original tenant to acquire them by custom or other- 
wise; in other words the son cannot take advantage 
of such rights as his father : 

What the Legislature intended to provide for the 
class of cases referred to in s 133(4-A), Ohota Nagpur 
Tenanoy Act, is that the pn sought to be ejected 
as a trespasser is one who has gone upon the land 
with no sort of right and wastrespasser ab initio. 

A transfer by a raiyat in 1901, that is before the 
Chota Nagpur Tenancy Act or Ohota Nagpur Landlord 
and Tenant Procedure Act (as amended in 1903) 
cams into force, does not come unders 46 (4), Chota 
Nagpur Tenancy Act, and the cause of action in a 
suit for ejectment of the under-ratyat, though it 
may arise after 1908, is not a. cause of action in res- 
pest af a matter which was provided either by Act of 
1908 or by Act of 1903. The suit, therefore, will not 
be affected by s8. 139 (4), since the suit is not one 
“ander the Act,” ' 

Messrs. B. C. De and S. C. Mazumdar, for 
the Appellants. 

Mr. Bindeshwari Prasad, for the Respond- 
ents. 

Wort, J.—Tais is an appeal from the 
decision of the Judicial ‘Commissioner of 
Ohota Nagpur arising out of an action in 
which the plaintiffs claimed possession of 
a holding treating the defendants to be 
under-vatyate within the meaning ofs. 4 
Chota Nagpur Tenancy Act (VI of 1908) 
I mention the definition in s. 4, although 
it is one of the contentions of Mr. De 
appearing on behalf of the appellants that 
the Act of 1808 does not apply to the 
circumstances of this case. There are two 
substantial points for determination, The 


$ 
« 
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first is whether the defendants, as they 
pleaded, were occupancy ratyats; and, 
secondly, whether the Oivil Court had 
jurisdiction. The latter question was not 
raised in the Courts below but it is raised 
here. A decision of Adami and Das, JJ. 
reported in Madhab Poddar v. Lal Singh 
Bhumjt (1) is relied upon for contending 
that the Civil Court had no jurisdiction. 
A further decision of this Court in Jagesh- 
war V. Tilakdhari (2) to the same effect is 
also relied upon. In this latter case the plaint- 
iff sought to eject a non-occupancy raiyat 
and the learned Ohief Justice in the course 
of his judgment said as follows: 

“The suit as framed was one to eject trespassers, 
but on the facts found the defendants were not 
trespassers but non-occupancy ratyats. As no suit 
to eject non-occupany ratyats could be tried in 
the Civil Court the question of the plaintiffs’ rights 
against them could not be determined in the 
present suit; i 
and he held accordingly. Now the sections 
to be considered in this regard are ss. 46, 
and 139, Chota Nagpur Tenancy Act. I 
should have mentioned also s. 68 with 
s. 139, which by cl (4) provides: 

“all suits and applications under this Act to eject 


any tenant of agricultural land or to cancel any 
lease of agricultural land.” 

and hy (4-A): 

“all suits for ejectment of a trespasser where the 
plaintiff claims as alternative relief that the 
defendant be declared liable to pay for the land 
in his possession. a fair rent.” ; 

These are two classes of cases which 
under the Act are excluded from the juris- 
diction cf the Civil Court. Then we come 
back to 3. 68 of the Act which provides : 

“No tenant shall be ejected from his tenancy or 
any portion thereof except in execution of a deeree 
or in execution of an order of the Deputy Gommis- 
sioner passed under this Act.” 

Then comes s 46 and it is sought by 
the respondents to bring this case under 


el. (4) of that section which runs as 


follows: 


“At any time within three years after the expira- 
tion of the period for which a ratyat has, under 
this section, transferred his right in his holding 
or any portion thereof, the Deputy Oommissioner 
may, in his discretion on the application of the 
ratyat, put the raiyat into possession of such hold- 
ing or portion in the prescribed manner.” 

The question therefore to be determined 
is whether within the meaning of s. 139, 
Chota Nagpur Tenancy Act, cls. (4) and 
(4-A), it is a suit or application “under the 
Act”. There has been an argument ad- 
dressed to us by the appellants which rather 


(D8P L T 231; 97 Ind. Oas., 175; AI R 1996 Pat. 
403; 6 Pat 69. 
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967; 2 Pat. 746, 


174 160 


surprises me having regard tothe provisions 
of s. 139, cl. (4A). It is contended that. 
the defendants are mere trespassers. If the 
defendants are to beconsidered trespassers 
simpliciter, then the plaintiffs can bring an 
action for the ejectment of the trespassers 
coming within cl. (4-A) of s. 139 of the 
Act. But I am confident that the Legisla- 
ture never intended this part of the Act to 
be construed in that way. If a plaintiff is 
entitled to eject a person, whether he has 
bean a tenant or not, the mere fact that 
he is entitled to eject him and have a decree 
to that effect signifies that the defendant 
is a trespasser. Therefore in that sense 
all persons against whom such a claim 
arises are trespassers and will prima facie 
come under el. (4-4) of s. 1389. But I am 
equally confident that what the Legisla- 
ture intended to provide for that class of 
cases is that the person sought to be eject- 
ed as a trespasser is one who has gone 
upon the land with no sort of right and 
was trespasser ab igitto. Then we come 
back to s. 46. Mr. De contends that he 
does not ceme within the mischief of s. 46, 
because at the time when he made the 
transfer in 1901 neither the present Act 
(VI of 1808) nor the Ohota Nagpur Land- 
lord and Tenant Procedure Act [ of 1879) 
had come into force. The Amending Act 
came into force in 1803 by the new section 
which was added to the original Act being 
10-B which by cl. (4) provides: 

“At any time after the expiration of the period 
for which a raiyat has under this section, trans- 
ferred his rights in his holding or any portion 
thereof, the Deputy Commissioner may, in his dis- 
cretion, on the application of the ratyat, put the 
raiyat into possession of such holding or portion”. 

Mr. De argues, and in my judgment cor- 
rectly argues, that he does not come with- 
in that amendment : in other words, 
although the cause of action which he is 
now asserting arose after 1908, it was 
not a cause of action in respect of a matter 
which was provided for either by the Act 
of 1908 or that of 1803, and he is, there- 
fore, not met with cl. (4) of s. 139 of the 
present Act in the suit nor is he making a 
suit or application under the Chota Nag- 
pur Tenancy Act. I should have stated 
that as the basis of the argument with 
which [ am dealing, Mr. De contended 
that the cause of action arose on June 4, 
1901, when the lease or kabultyat to the 
defendants expired. That argumentin my 
judgment is untenable. Itis true that the 
moment after the lease had expiréd, the 
plaintiffs could have ejected the defend- 
ants but when they accepted rent that 
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cause of action disappeared, and the pre- 
sent cause of action is one which is based 
upon the alleged notice to quit to the 
defendants, 

Now, the other question is whether the 
defendants have occupancy rights. One of 
the last arguments addressed to us was an 
assertion of those rights by reason of occu- 
pation for a period of 12 years. ‘That 
argument cannot be supported. The plaint- 
ifs themselves are occupancy raiyats and 
the defendants cannot acquire occupancy 
rights which properly belonged to their 
landlords the plaintiffs, during the period 
for which they having recognized the land- 
lords’ title by payment of rent. That in 
my judgment is a sufficient answer to that 
point. But it is now contended that the 
judgment of the learned Judge in the 
Court below was correct because the Judge 
there eaid that the entry in the Record *of 
Rights was correct and that: although the 
Settlement Officer stated those rights to 
have arisen under fhe kabultyat, there 
might have been some other evidence. 
The matter will be clear by making one 
or two statements. First of all the pre 
sumption of correctness gttaches to the 
entry and to nothing else The statement 
in that entry is rebuttable. In this case 
it was quite clearly held by the trial Judge 
and in that respect I am of the opinion 
that he was right, that no such rights 
arose under the kabultyat. The suggestion 
that there might have been evidence other 
than the kabuliyat itself is precluded by 
the statement ip the entiy that the occu- 
pancy rights arose under the kabuliyat 
When once therefore the kabultyat is pro- 
duced and the rightg are shown not to 
come into existence by resson of that 
kabultyat, it seems to me quite clearly 
that the entry is rebutted. In my opinion 
whichever way one looks at this case, it is 
quite clear that the defendants had no 
occupancy rights. It is suggested that 
they were not possessed of full occupancy 
rights (to ase the expression of the argu- 
ment) but something short of them. If 
that is so, there is a clear authority of this 
Court that such rights of an original tenant 
are not heritable and it will be necessary 
for the defendant who is the son of the 
original tenant to acquire them by custom 
or otherwise, in other words the son could 
not take advantage of such rights as his 
father possessed. There is no evidence cf 
custom here as the- learned Judge of the 
trial Court pointed out and therefore on 
that footing also the defendants have fail- 
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ed to establish their rights. The learned 
Judge in the Court below is in error when 
he states that the onus was on the 
plaintiffs. 

As to notice to quit, the trial Judge 
came to the conclusion that there was 
no notice, or at least, if there was any, 
it was not proved Tte Appellate Court 
18 uncertain as to that matter and has not 
decided it. In my judgment, reasonable 
notice is necessary and therefore there 
should be a decision on that question. The 
matter will, therefore, go back to the learn- 
ed Judicial Oommissioner to determine 
the question whether a notice to quit has 
been served on the defendants. If he finds 
that such a notice has been served, the 
plaintiffs will be entitled to judgment. 
With these observations I would remand 
the case for the determination of that 
question and the costs of this case will] 
abide the result of hearing in the Court 
below. 

Varma, J.—I agree. 

D. Case remanded. 


en aN 


. LAHORE HIGH COURT 
First Civil Appeal No. 58 of 1936 
October 21, 1936 
ADDISON AND DIN Munammap, JJ. 
DREHAN KHAN—PLaIntive—A PPELLAN 
VET EUS i 
Sardar BAHADUR KHAN AND OTHERg— 
DEFENDANTS —REBPONDENTS 

Frontier Orimes Regulation (III of °1901), s. 60— 
D e as to property referred to jirga—Decrae 
by Deputy Commissioner on report of jirga—Civil 
Court, tf has jurisdiction to entertain sutt in respect 
of wi me i 

YY here on the report of the jirga the Deputy Oom- 
missioner finally disposes of rho diaputes oireen 
the parties and his order has confiimed by the 
Commissioner, the Civil Court has no jurisdiction 
under s. 60, Frontier Orimes Regulation to re-open 
the matter decided by the jirga and decreed by the 
Deputy Commissioner, 

F.O A.from the decree of the Senior Bube 
Judge, Multan, dated November 9, 1935, 

Messrs. M. L. Puri and Bishan Narain, 
for the Appellant. 

Messrs. Muhammad Alam, Shabir Ahmad 
and Muhammad Bakhsh, for the Respond- 
ents. 


Din Muhammad, J:—The suit out of 
which this appeal has arisen waé institu- 
ted by Khan Bahadur Sardar Drehan 
Khan against his three brothers for a de- 
claration that he was the exclusive owner 
of the house property situate at Multan, 
His suit was dismissed on the ground that 
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the matter in suit having been decided by 
a Oouncil of Elders (jirga) followed bya 
decree of the Deputy Commissioner, Dera 
Ghazi Khan, the Civil Oourt had no juris 
diction. On appeal this Court came to 
the conclusion that the decree referred to 
in the judgment of the trial Judge was not 
such a final decree as was contemplated 
by s. 10, Frontier Orimes Regulation, 
1901, and that consequently the jurisdic- 
tion of the Civil Court was not ousted. 
The case was accordingly remanded tothe 
Court below for decision in accordance with 
law. The Senior Subordinate Judge has 
again dismissed the suit mainly on the 
ground thats. 10 read with s. 60, Frontier 
Orimes Regulation, 1901, bars the jurisdic- 
tion of the Oivil Court, the plaintiff has 
appealed. The main point stressed by 
Counsel for the appellant is that the prop- 
erty in suit was notin dispute before the 
jirga and that consequently the present 
suit was not barred. It was also conten- 
ded that inasmuch as this Court had 
come to a definite conclusion that the 
jurisdiction of the Oivil Court was not 
barred, the Subordinate Judge was not 
competent to decide otherwise. 

After going through the record and 
hearing arguments of Counsel on both sides, 
we have come to the conslusion that this 
appeal cannot succeed.. There is abundant 
evidence on the record to show that the 
property in suit was definitely included in 
the dispute that was referred to the Council 
of Hiders*’and the decree finally passed by 
the Deputy Commissioner also referred to 
it, In para. 2 of the plaint put in by the 
appellant himself, it was stated that de- 
fendant No. 1 had, both in his application 
to the Deputy Oommissioner, Dera Ghazi 
Khan, and his statement of claim before 
the Council of Elders, alleged that the 
‘property in suit was the joint property of 
the family of the parties and had. thus 
challenged his exclusive right to own and 
possess it. In Kix. D.-18, which is a state- 
ment of claim put in by the defendants on 
April 10, 1928, ın the Gourt of the Deputy 
Commissioner, Dera Ghazi Khan, it was 
averred that they wished the residential 
property to be partitioned in such a 
manner as to allow the party in posses- 
sion to continue in possession thereof and 
that “the bungalows and deras situate at 
Dera Ghazi Khan, Kot Mithan, Rajanpur 
and Multan should remain joint.” In 
their preliminary decision announced on 
April 13, 1928, the Elders decided that 
the residential houses should be allowed to 
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remain in the possession of the party al- 
ready iu possession thereof and that their 
value should be assessed by the assessors 
nominated by the parties themselves and 
adjustment in value be made sccording to 
the shares of the respective parties there- 
in. In the report submitted by Mr. Ghu- 
lam Ali, Naib Tahsildar, on August 29, 
1928, it is stated that the plaintiff Khan 
Bahadur Sardar Drehan Khan had claim- 
ed exclusive ownership of the houses 
situate at Kot Mithan, Rajanpur, Dera 
Ghazi Khan, Multan and Fort Munro on 
the ground that they were Tumandari 
houses. It may be remarked here that 
from among the sons of the late Sardar 
Miran Khan Darishak, the plaintiff, was 
nominated as Tumandar and was known as 
Tumandar Darishak. In the same report 
reference was made to a house situate at 
Multan and its value was assessed at 
Rs. 15,000. On September 15, 1928, it 
appears that the cage was laid before the 
Deputy Commissioner, Dera Ghazi Khan. 
The order of the Deputy Oommissioner is 
printed at p. 42 of the Supplementary 
paper-book referred to above and is headed: 

“In the matter eof partition of the residential 


houses between Sardar Drehan Khan, Tumandar 
Darishak and hia brothers,” 


The Deputy Commissioner excluded the 
house at Kort Munro from partition but 
ordered the partition of all other houses 
which had be3n built or acquired with 
the joint funds. He further directed that 
the value of the houses should be got 
assessed by arbitrators in accordance with 
the proposal of the jirga and he sent the 
case to the Political Assistant for necessary 
action. On April 9, 1929, the plaintiff 
submitted an application to the Deputy 
Commissioner, Dera Ghazi Khan, wherein 
he drew the attention of the Deputy Oom- 
missioner among other things to the fact, 
that the house at Multan had been pur- 
chased by him and was consequently owned 
by him to the exclusien of his brothers. 
This application was decided against the 
plaintiff by the Deputy Oommissioner on 
April 11, 1929. The plaintiff filed an 
application for revision of the said order 
of the Deputy Commissioner, Dera Ghazi 
Khan, in the Court of the Oommissioner, 
Multan Division, who disposed of it by his 
order dated July 6, 1929. The Commis- 
sioner not only did not interfere with the 
order of the Deputy Commissioner emen- 
tioned above, but further remarked as fol- 
lows: 


“The house at Multan, though situated outside 
the limits of Dera Ghazi Khan, was included in 
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the dispute referred to the jirga under s. 8, Fron- 
tier Crimes Regulation, and I hold the jirga had 
power to decide about this house too.” 

The report submitted by the Council of 
Elders on February 22, 1930, covered 
the entire immovable property excluding 
the land granted by the Government. The 
Deputy Commissioner, too, in his final de- 
cree, dated July 28, 1930, made a refer- 
ence to the immovable property owned 
by the parties and observed that the deci- 
sion given in that respect in the report of 
the jirga, dated April, 13, 1928, on which 
he had already passed his orders, held 
good. The residential houses in possession 
of the parties which were to be divided in 
accordance with the report of the arbi- 
trators were particularly referred to in 
that order. It would thus appear that 
the property in suit was actually involved 
in the dispute before the jirga and both 
the jirgı and the Deputy Commissioner 
had finally disposed of the differences 
between the parties relating thereto. “This 
being so, the conclusion is irresistible that 
the Civil Court hed no jurisdiction to re- 
open the matter decided by the Council 
of Elders and decreed by the Deputy Com- 
missioner, Dera Ghazi Khen. Reference 
in this connection may be made to as. 10, 
49 and 60, Frontier Crimes Regulation, 
1901.- Section 10 says: 

“No QOivil Oourt shall take 
claim in respect of which the 
sioner has proces 
el. (b) or cL (d).” 

This sub-section provides for reference 
ofa dispute.to a Council of Elders under 
certain circumstances. Section 49 provides 
for a revision by the Commissioner of any 
decision, decree, sentence or order given, 
passed or made in any proceeding under 
this Regulation. It may be stated here 
that ss. 8 and 10 fall under Oh. 3, and 
s. 49 falls under Oh. 6 of the Regulation. 
Bection 60 lays down: 

“Except ss therein otherwise provided, no deci- 
Sion, decree, sentence or order given, passed or 
made .or act done under 3, 4, 5 or Oh. 6, 
shall be called in question in, or. set aside by, any 
Oivil or Criminal Court.” . 

In the face of these clear provisions it 
cannot be urged that what the Deputy 
Commissioner and the Commissioner did, 
on the report of the Qounecil of Elders, 
could be challenged in any manner. It 
how remains to consider whether the pre» 
vious judgment of this Court pronounced 
on Nogember 13, 1933, concluded this 
matter and thus prevented the Gourt be- 
low from coming to a different decision. 
We are disposed to think that it did not. 


nizance of any 
eputy Commis- 
ded under s. 8, sub-s, (3), cl (a), 
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Tt may be useful to remember in this con- 
nection that the original judgment from 
which an appeal was‘ preferred to this 
Oourt in the first instance was pronounced 
on May 16, 130, and that the final 
decree of the Deputy Commissioner, which 
bars the present suit, was not passed un- 
til July 28, 1930. The judgment of this 
Court referred to the order of the Deputy 
Commissioner, dated May 7, 1928, and 
remarked that that order not being final, 
the jurisdiction of the Oivil Court was not 
barred. There can be no doubt that the 
order referred to, in the previous judg- 
ment of this Court, was not final and con- 
sequently it could not oust the jurisdiction 
of the QOivil ‘Court. The order of the 
Deputy Commissioner, dated July 28, 1930, 
was not then considered and the pre- 
cent bar is pleaded on the basis of that 
order and not on that of the order dated 
May 7, 1928. It is obvious, thereicre, 
that, although the previous judgment of 
this Court was correct, so far as it went, it 
did not prevent the trial Judge from com- 
ing to a different conclusion in the light 
of the order which wss pronounced after 
the original appeal had been filed and 
which had not been considered by this 
Court before. On these grounds we hold 
that the suit of the plaintiff was barred 
under the provisions of the Frontier 
Orimes Regulation, 1901, and we accord- 
ingly dismiss this appeal: with costé 
turoughont. 
N. Appeal dismissed. 


t 





PATNA HIGH COURT 
Miscellaneous J wa Case -No. 39 of 
l 


oNovember 15, 1937 
OU R TN By-THRERBLL, O. J. 
AND AGARWALA; J. 
SON U LAL— Ass#ssEE—PETITIONBR 


versus i 
COMMISSIONER or INCOME-TAX, 
- BIHAR anp ORISSA—Oppositr 

Party 

Income Taz Act (XI of 1932), 4. '638-—Nottce ad- 
dressed to Hindu undivided family in its trading 
name—If suficient compliance, 

A notice addressed to a Hindu undivided family 
in ite trading name is cient compliance with 
8. 63, Income Tax Act, 

Mr. Raj Kishore Prasad, 
Besseé, 

Mr. S. M. Gupta, for the Commissioner of - 
Income tax. 


Agarwala, J.—The 


for the Ags- 


Commissioner of © 
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Income-tax was called upon by this Oourt 
to state a case on the following question: 
Whether the assessment made in this case 
in the names of Gajo Ram and Basant 
Ram, who are dead, is valid. The findings 
of fact of the Commissioner are that the 
&ssessees, a Hindu undivided family, carry 
on a family business under the name and 
style of Gajo Ram Basant Ram. Gajo 
Ram and Basant Ram have been dead for 
Bome years, but the business is and always 
as been carried on in their names. The 
notices required under the Act were issued 
in- the trading name of the family, i.e. 
Gajo Ram Basant Ram, and were served 
on the karia of the family. They were 
accepted by him and he appeared in the 
Proceedings before the Income-tax Officer 
and filed a return. After the assessment 
had been made, he appealed to the Assistant 
Commissioner objecting to the assess- 
ment on the ground that the demand 
notices had been served in the names of 
Gajo Ram Basant Ram who were dead 
and challenged the assessment on that 
ground. i 

Learned Counsel for the assessee in this 
Court referred to s. 63, Income Tax Act, 
which provides that notices under the Act 
may be served on the person named there- 
in either by post or as if it were asummons 
issued by a Oourt and, in the caseof a 
Hindu undivided family, may be addressed 
to any adult member of the family. It 
is contended that the notices were not 
addressed to an adult member of the family 
but to two dead members of the family. 
The argument is fallacious. The family, 
in its trading capacity, is known as Gajo 
Ram Basant Ram and the notices, were 
addressed to the family in the name by 
which it has chosen to be known. It would 
have been a sufficient compliance with the 
requirements of the section to address 
them to an adult member of the family, 
but they were in fact addressed to the 
family itself, they were accepted as notices 
to the family and the karta on behalf of 
the family tiled a return of the family’s 
income. There has been no defect in 
procedure either in substance or in form. 

I would, therefore, answer the question 
submitted to us in the affirmative. The 
Qommissioner of Income tax is entitled to 
his costs: hearing fee Rs. 100. 

Courtney-Terrell, C. JI agree. 

D Answered in affirmative. 
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PRIVY COUNCIL 
Appeal from the Madras High Court 
February 10, 1938 
Lorp RUSSELL or KiLLOWEN, Lorp 
ALN«ss, LORD Romar, SIR SHADI LAL AND 
Bır Gporer RANKIN 
Raja Bahadur DHANARAJAGERJI 
—APPELLANT 
VETSUS 
“Raja PANUGANTI PARTHASARATHI 
RAYANIM VARU AND oTunBs— 
RESPONDENTS 

Decree——Construction—Order in Council restoring 
decree of Subordinate Judge with variation that 
appellant to account for mesne profits os from July |, 
1914, until delivery of possession of property—F igure 
already arrived at by trial Judge for first year, if 
should be accepted or fresh accounts should be taken 
fromJuly 1, 1914—Mesne profits, awarded by decree— 
Whether includes gross recetpts— Figures arrived at by 
High Court held called for no interference by Privy 
Céuncil—Ten per cent. collection charges, tf should 
be allowed independently of evidence—Mesne profits, : 
if includs interest thereon —Oivil Procedure Code 
(Act V of 1808), 8 2(12). ° 

By the order in OoMncil, the decree of the 
Subordinate Judge was restored with the following 
variation; “that the appellant ought to account to 
the respondents forthe mesne profits of the property 
as from July 1, 1914, until the actual delivery of 
possession to the respondents.” The question 
was whether, forthe first year from July 1, 1914, 
the figure of Rs. 60,000 arrived at by the trial 
Judge was to be accepted, or whether the Order in 
Council required thata fresh account should be 
taken to ascertain the mesne profits for the first year, 
no lessthan forthe other years up tothe date of 
delivery of possession: 

Held, (+) that the’ Order in Oouncil must prima. 
facie be read es directing tbe account to begin as 
from July 1, 1914. [fit had been intended that the 
accounts for the first year ehould not be gone into, 
mention of July 1, 1914, would not have been made, 
unless accompanied by & statement tothe effect that 
the accounts forthe first year already taken were 
not tobe disturbed. The weight to be given to 
such considerations must depend on all the circum- 
stances of the case, as well as on the exact language 
of the orde1ing portions ofthe decree of the 
Subordinate Judge and of the Order in Council. 

(ta) that the decree of the Subordinate Judge, 
which was restored with variation, and the Order in 
Council itself must be taken to intend the meaning 
given tothe phrase “mesne profits” by cl. 12 ofs. 3% 
of the Oode of Oivil Procedure and the order could- 
not be read as requiring the party to acccant for the” 
gross receipts, 

(tii) that though the figures arrived at by the 
High Court as representing the mesne profits could 
always be criticised ın detail, them Lordships would 
not interfere since no case had been made out calling 
for 1evision of these figures by the Board, there being 
no question of principle or of law upon which the 
High Oourt had gone wrong. 

(40) that where it was thought to be to the interest 
ofthe defendant in the Oourts below to establish 
specific figures showing the cost of collection and if 
the result of this endeavour had been somewhat 
unfavourable to him, it was not light for their’ 
Lordships that the High Court's order should be 
varied on thataccount and the defendantallowed a 
deduction of ten per cent, for collection chargeg 
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independently of his establishing this” figure by 
evidence, ae os 

Mesne profits include interest thereon. 

Messrs. L. P. E. Pugh, K. C, C. 
Sidney Smith, and Rao Bahadur A. S. Kri- 
shna Rau Pantulu Garu, for the Appellant. 

Sir Herbert Cunliffe, K. C. and Mr. P: V. 
Subba Row, for the Respondents. 

Sir George Rankin.—In this case three 
appeals have been consolidated. They 
arise out of an account taken in the Court 
of the Subordinate Judge of Nellore under 
an Order of His Majesty in Council dated 
June 25, 1924, decreeing a suit for re- 
demption of a mortgage. The suit had 
been brought in that Court on August 27, 
1915, by three persons who had acquired 
the rights of the mortgagor the then Raja 
of Kalahasti in the sut lands under an 
execution’ sale in February 1915. One of 
them has since died but they may. be 
referred to collectively as “the plaintiffs”. 
The person sued as mortgagee was the 
first defendant, and tha, Raja of Kalahasti, 
was the second. As the latter was only 
a formal party and took no part in con- 
testing the suit, the first defendant, though 
now dead and represented by his son 
will bé referred to herein as the defen- 
dant. l ae 

Execution proceedings under the. Order 
in Oouneil were begun by execution peti- 
tion No. 63 of 1924, filed on October l, 
1924, in the Oourt of the Subordinate 
Judge, and on December 22, of that year 
a Commissioner was appointed to ascertain 
the mesne profits. He reported on March 14, 
1929, and the Subordinate Judge, gave his 
decision on August 26, 1929. Both sides 
appealed to the High Oourt, the defen- 
darit’s appeal being No. 362 of 1929, and 
the plaintiffs’ appeal No, 161 of 1930. The 
High Court dismissed the plaintiffs’ appeal, 
and the defendant's appeal was successful 
only in part. Hence the defendant has 
brought one appeal to His Majesty (O. M. 
P. No 1717 of 1933) and the plaintiffs 
have brought two (O. M. P. No. 3689 of 1933 
O., M. P. No. 2984 of 1933). 


The transaction -giving rise to the litiga- 
tion is represented by two instruments 
dated August 4, 1903. One was-a con» 
Veyance by which the then --Raja- of 
Kalahasti conveyed certain lands to the 
defendant for the sum of 6 lakhs; by the 
other the defendant agreed to sall the 
said lands back to his vendor for 6 lakhs- 
on condition that this sum was paid on’ 
August 31, in the years 1912 or 1913 or- 
1914. It was stipulated that if the 6 lakhs 
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were not paid before August 31, 1914, the 
agreement for re-purchase should not bè 
operative, but that if it was’ paid’ on 
August 31, 1914, the defendant should 
refund all rents and profits as from July‘, 
1914. : 

The plaintiffs maintained that the tran: 
saction of August 4, 1908; was a mortgage 
in the form of e conditional sale, and 
that the 6 lakhs had in conformity with 
the contract ` been duly.‘ tenderéd 
to the defendant, who ‘had ‘refused 
to reconvey. They claimed accords 
ingly `æ decree for redemption, and 
they asked inter alia to recover Rs. 80,000 
for mesne profits for the’ Faslt yéar, 1324, 
that is, from July 1, 1914, to June 30, 
‘1915, together with future mesne profits to 
the date of delivery of possession; ‘The 
case of the defendant was that the tran 
gaction was not a mortgage and’ that 
tender- of the purchase money- under the 
‘contract for re-purchase had not bééh 
made timeously or in accordance with’ the 
terms agreed upon. : i A 
- At ie es the learned Subordinate 
Judge` found for the plaintiffs, holding 
that the transaction of 1908 was a mört- 
gage. He made a-preliminary ` decree for 
redemption to the effect that if the plain» 
tiffs paid into Court~6 lakhs before 
March 5, 1919, the defendant should’ rë- 
convey the property and should pay 
Rs. 60,000 on account of past mesne profits 
for Fasli 1324, together with certain costs. 
This decree was dated October 5, 1918; 

e refused’ to award mene profits to the 
plaintiffs for any year after . Fasli. 1324, 
giving as his reason that. though the 6 
lakhs had -been tendered in 1914, the 
plaintiffs had’ not deposited that sum in 
Oourt. He arrived at the figure Rs. 60,000 
upon what he .described as vague- oral 
evidence, no accounts ‘having: been filed 
before Him. Though hè described ‘the 
materials as, crude, he said that, “on the 
whole, I think it.safe-to fix the mesne 
profits for Fasli 1324 at Rs. 60,000". 
‘he sum of- 6-lakhs was brought into 
Court on March 5, 1919, and a final decree’ 
for redemption was passed on October 7, 
1019824 ao od aa Wh. gia Ls ag 
“The. defendant appealed. from- - both 
decrees to the High Court at- Madras’ 
whose decree 18 dated "February 24, 1921. 
The High, Court {ound in his favour, that. 
the. transaction of .August 4,. 1908, . was. 
nob--a- mortgage; but. held . against-- him‘ 
thatthe couditions entitling the plaintiffs to 
re-purchase had been fulfilled, and that he 
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must reconvey the property. Although the 
question of the amount of mesne profits does 
not appear to have been discussed in the 
judgment, the decree of the High Oourt 
adopted the figure of Rs 60,000 (applied 
by the Subordinate Judge to the frst 
year from July 1, 1914), and applied it to 
the whole period from that date until 
delivery of pdssession by the defendant. 
It also directed that the plaintiffs should 
‘pay interest on the 6 lakhs at 6 per cent. 
per annum from September 1, 1914, to 
the date of deposit. 

“The plaintiffs do not appear to have 
been minded to contest the matter further, 
but the defendant appealed to His 
Majesty, contending that the plaintiffs 
had not fulfilled the conditions which 
entitled them to re-purchase the land, and 
also that the right of re-conveyance was 
personel to the Raja of Kalahasti, and did 
not pass to any assignee. On June 19, 
1924, judgment was delivered by Lord 
Blanesburgh on behalf of the Board. 
From this judgment it appears that the 
Bole question ultimately argued on the de- 
fendant’s behalf was the question whether 
the transaction was or was not a mort- 
gage. The opinion of the Board was to 
the effect that “a mortgage and a mort- 
gage only was in the direct contempla- 
tion and intention of both parties to the 
transaction”. On this point they agreed 
with the conclusion of the Subordinate 
Judge and disagreed with the High Court. 
Their advice to His Majesty was expressed 
as follows :— 

wW respondents in their Lordships’ judgment 
Bre entitled to a redemption decree. They are 
chargable with interest at the. rate of 6 par cent. 
par annum from September 1, 1914, down to the 
date when the six lakhs were paid into Oourt. 
The appellant will be entitled to the interest earned 
by that sum since it was so paid in, . i 

. On the other hand, the appellant must acconnt 
to the respondents for mesne profits of the pro- 
perties as trom July 1, 1914, until actual delivery 
of possession to the respondents. Tho order of the 
High Oourt should be discharged and with these 
variations the decres of the learned Subordinate 
Judge should, in their Lordships’ opinion, be rea- 


‘The terms of the Order in Council ran as 
follows :— 
` “Their Lordships do this day agres humbly to re- 
port to Your Majesty as then cpinion (1) that the 
decree of the High Uourt of Judicature at Madras, 
dated February 24, 1921, ought to be discharged 
and that with the following variations the decrees 
of the VUourt ot the pubordinate Judge of Nellore, 
dated October 5, 1914, and October 7, 1919, ought 
to be restored; (2) that it ought to be declaled 
that the respondents are chargeable with interest 
upon the mortgage money advanced at the rate of 
6 per cent. per annum m September 1, 1914, 
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to March 5, 1919, upon which date the said mòrt- 


gage money was paid into the Oourt; (3) that it 
ought tobe further declared that the appellant ie. 
entitled to the interest earned by the said mort- 
gagu money since ıt was so paid into Court; (4) 
that the appellant ought to account to the respon- 
dents for the meane profits of the property as from 
July 1, 1914, until the actual delivery of posses- 
sion to the respondents; and (5) that there ought 
to be paid by the appellant to the respondents 
their costs of the appeals to the said High Oourt 
their costs cf this Appeal incurred in the said 
High Oourt and the sum of £561 17s. 6d. for their 
costs thereof incurred in England.” 


It has already been explained that the 
disputes now before the Board arise out 
of the accounts which have been taken 
under this Order. Delivery of possession 
was given by the defendant to the plain- 
tiffs in December 1924, and the computa- 
tion of mesne profits is now the main 
subject of dispute. The first question is 
whether, for the first year from July l, 
4914 (Fasli 1324), the figure of Rs. 60,000 
arrived at by the trial Judge is to be 
accepted, or whether the Order in Council 
requires that a fresh account should be 
taken to ascertain the mesne profits for 
the first year, noless than forthe other 
years up to the date of delivery of posses- 
sion. For the defendant it is contended 
not only that the figure of Rs. 60,000 
should be accepted tor the first year, 
but that it should likewise, on the 
strength of the High Court's decree be ac- 
cepted for six years thereafter. This last 
mentioned contention must, in their Lord- 
ships’ view be rejected, notwithstanding 
that the Board’s judgment does not refer 
expressly to the matter, since the decree 
of the High Court was set aside. The 
question as to the first year, however, 
presents some difficulty. By the Order in 
Uouncil, the -decree of the Subordinate 
Judge is-restored with the following varia- 
tion: “that the appellant ought to account 
to the respondents for the mesne profits 
of the property as from July 1, 1914, 
until the actual delivery of possession to 
the respondents.” This must prima facie 
be read as directing the account to 
begin as from July 1, 1914. It is said, 
however, that this meaning should give 
way to the consideration that their Lord- 
ships cannot, without difficulty, be sup- 
posed to have overruled the trial Judge 
on the questicn of the first year's profits 
without mentioning the matter specufically. 
While there is no littie force in this 
contention, it may also be considered 
that if it had been intended that the 
accounts for the tirst year should not be. 
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gone into, mention of July 1, 1914, would 
not have been made, unless accompanied 
by a statement- to the effect that the 
accounts for the first year already taken 
were not to be disturbed. Moreover, it 
18 not clear that the finding of the trial 
Judge amounted, in the strict sense, 
to the taking of an account. The weight 
to be given to such considerations must 
depend on all the circumstances of the 
case, as well as on the exact language 
of the ordering portions of the decree 
of. the Subordinate Judge and of the 
Order in Council. Their Lordships have, 
on this point, reached the conclusion that 
the contention of the plaintiffs must be 
accepted, that the first year (Fasli 1324) 
cannot be excluded from the account and 
that the mesne profits for that year must 
be computed afresh. It will not, however, 
be necessary to require the High Oourt 
tO pursue any further investigatiorf 
cz the accounts in order to include the 
year 1324, learned Counsel on both sides 
having agreed before “their Lordships to 
accept for that year the average of the 
first nine figures in column 10 of the ac- 
count contained in the High Court's judg- 
ment. This figure, with interest thereon, 
to August 26, 1929 (the date of the order 
of the Subordinate Judge upon the accounts), 
as in the case of the other years, must be 
added. The defendant will, however, get 
credit for Rs, 60,000 the sum paid by him 
in respect of Fasli 1324, with counter in- 
terest from the date of payment or satisfac: 
tion (August. 11, 1920), as in the case of 
ee items already included in ¿the ac- 
count. - : =< 


_ The plaintiffs further contend that, hav- 
ing established. that the transaction was a 
mortgage and that the mortgagee did not 
re-Convey notwithstanding the tender of the 
mortgage money, they are entitled under 
cl. (i) of s- 76 of the Transfer of Prop- 
erty Act, as it stood in 1914, to require 
the defendant to account for the gross 
receipts from the property from July 1, 
1914, until the- day in December; “1924, 
when he made over possession’ to the plain- 
tiffs. This contention was first raised six. 
months after the date of the Order in 
Council by an application in” execution 
No. 22 of 1925) led on January 18, 1925. 

ithout discussing tne question whether, 


had this relief been asked for by the plaint, - 


it coule have been refused, their Lordships 


are of opinion that the High Oourt were ` 
Clearly rignt -in taking the view. that the in. Council v. Saroj - Kumar ` Acharjya 


DHANARJAGBÈJI v. PANUGANT! PARÊHASABATHI Rayani varù (P.O) $6) 


Order in Oouncil directing the defendant 
to account for the mesne profits of the 
property caunot be read as requiring him 
to account for ths gross receipts. The 
decree of the Subordinate Judge, which is 
restored with variation, and the Order in 
Council itself must be taken to intend the 
meaning given to the phrase ‘mesne profits” 
by cl. 12 of s. 2 of the Code of Oivil 
Procedure. * This contention of the plaintiffs 
which is the basis of their appeal 
O.M. P? No. 2894 of 1933, must, therefore, 
be rejected. l 


Their Lordships are not of opinion that 
the plaintiffs can succeed upon any of the 
remaining contentions raised by them. Both 
sides have sought to induce the Board to 
interfere with the figures arrived at by the 
High Oourt as representing the mesne 
pronts of the years between 1325 and 
1333; but their Lordships are unable to 
discover any question of principle or of 
law upon which the High Court have gone 
wrong. With great care the learned Judges 
have arrived upon difficult material at a 


conclusion which appears to be reasonable’ 


and convincing. They found it possible to 
obtain reliable figures ‘representing the 
gross demand attributable to the suit lands 
for the Fuslt years 1334 and 1335, and 


they have taken the average of these two 
years as being, in their judgment, the best 
basis of computation’ afforded by the evi~ 


dence. They have arrived after close 
scrutiny of detail at a reasonable figure 


in respect of deductions to be made for 


ésch year under different heads. .Such 
figures can always be criticised in detail 
but no case has been made out calling for’ 
revision: of these figures by the Board. l 

The plaintiffs having alleged that the 
defendant had acted fraudulently and 
improperly in letting lands to tenants, the 


High -Court has permitted independen’ 
proceedings in execution to continue as to 


this: claim ; -and their Lordships are unable 
to-discover that the plaintifs’ have any 
grievance either as to this matter, of as 
to the refusal of the High Oourt to enter-- 
tain claims for further mesne profits in 
respect of premiums received from new 
tenants. f 


The defendent has objected that he 
should have -been allowed a deduction of 
ten per- cent. for collection charges, in- 
dependently of his, establishing this figure. 
by evidence, [Secrerary of State for India 


* 
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Choudhury (1)], but it appears that it was 
thought to be to his interest in the Courts 
below to establish specific figures showing 
the cost of collection. This indeed was 
the form given to his contention in his 
case on this appeal. If the result of this 
endeavour has been somewhat unfavour- 
able to him, their Lordships do not think 
it right that the High Court’s order should 
be varied on that account. His contention 
that interest should not have been allowed 
upon mesne profits is clearly answered by 
the definition in the Code, s. 2 (12). 

There remains, however, one matter upon 
which the defendant must sucCeed. The 
Order in Council (in agreement with the 
High Oourt’s decree) finally determined that 
the plaintiffs were chargeable with interest 
at six per cent. per annum from September 1, 
1914, to March 5, 1919, the date upon 
which the 6 lakhs were paid into Gourt. 
This interest amounted to Rs. 1,62,400 as 
on March 5, 1919. In their Lordships’ view 
it is only right as a matter of proper account- 
ing, that counter interest should be charged 
against the plaintiffs on this sum if, on the 
other side of the account, they are to be 
credited with interest upon the whole of 
their claim from 1914 onwards. There is 
no distinction between this item and the 
items for which the plaintiffs admit that 
counter interest must be computed, by 
reason of payments received by them on 
account of their claim. Ifthe two sides of 
the account are to be made out separately, 
and a balance struck only at the end, it is 
necessary that each side should be com- 
parable with the other. The account in 
this case runs from 1914 to 1929. The 
learned Judges of the High Court seem 
to have musunderstood the defendant's 
contention on this point. The Order in 
Oouncil directed that the 6 lakhs should 
carry interest for a given period. It was 
not necessary that it should direct how this 
credit should be treated in account. This, 
however, is the only point on which, in 
their Lordships’ view, the defendant's ap- 
peal can be accepted. 

Their Lordships will humbly advise His 
Majesty that the appeal of tne defendant 
should be allowed in part and that he 
should have credit in account for counter 
interest at six per cent. per annum on the 
sum of Ks. 1,627,400, from March 3, 1919-to 
August 26, 1929. Aliso that of the plaintiffe’ 

(1) 621 A 53; 154 Ind. Cas. 1; 19350 LR 163: 1985 
ALB 204;1 BR 323; (1985) OW N 261;7RP 0148. 
AIR 1935 PO 49; 41 L W 284; (1935) M W oN 165: 
(1035) A T J 438; 390 W N 405; 1935 R D94; 68M 

J- 580; 37 Bom L R 347; 62 O 499 (P 0). 
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appeals, C. M. P. No, 2894 of 1933 should be 
dismissed and O. M. P. No. 3685 of 1933 
should be allowed in palit; and that in 
respect of the Faslt year 1324, mesne 
profits should be computed, based upon 
the average of the nine years, 1325 to 1333, 
as set forth in column 10 ofthe account 
above mentioned, together with interest to 
August 26, 1929; proper credit being given 
for what the plaintiffs had received in res: 
pect of Fasli 1324. The sam of 
Rs. 6,23,665-1-0 in the first and second 
clauses of the order of the High Court 
should be adjusted accordingly but save as 
aforesaid the order of the High Court should 
stand including its provisions asto costs, 
There will be no order as to the costs of 
this consolidated appeal. 
D. Appeal dismissed. 


Solicitors for the Appellant :— Messrs. 
Hy. S. L. Polak & Co. 

Solicitor for the Respondents :—Mr. 
Harold Shepherd. R 


eee 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 72 of 1936 
November 17, 1937 
NiamaT ULLAN, AG, O. J. AND Varma, J. 
Babu RAM KUMAR AND ANoTaRR— 

PLAINTIFFS— APPELLANTS 
VETEUS 
MAHPAL SINGH AND ofHRRS— 
DEFRNDANTS— RESPONDENTS : 

Transfer of Property Act(IV of 1882), as. 67, 68 
(1) (c)}—-Usufructuary mortgage — Mortgagor holding 
part of property as tenant of mortgagee — Non-pay- | 
ment of rent—Mortgagee, 1f deprived of possesston— 
Second appeal—New plea—No conceivable defencenor 
any ground of fact or iaw to meet t — Whether can 
be raised for first time in second appeal. 

In a usufiuctuary mortgage the stipulation as 
regards interest was that the mortgagee would 
be given possession of the mortgaged property 
and he would have the right to appropriate all the- 
rents and profits in lieu ot interest and that at the 
time of redemption the mortgagee would not havea 
right to claim any interest, nor would the mortgagor 
be entitled to claim any mesne profits. Appertain- 
ing tothe mortgaged share there wassome sir land 
of the mortgagor which was either left in his posses- 
sion at the time when the mortgage deed was execut- 
ed or was subsequently let by the mortgagee ata 
rent to the mortgagor : i 

Heid, that mere non-payment of rent by the mort- 
gagor tenant could not be considered to be a wrongful 
act of the mortgagor depriving the mortgagee of 
possession of the land which was held by the mort- 
gagor as tenant ofthe mortgagee, Bo as to attiact the 
provision of s. 64 (1) (c), Transfer of Property Act. 
Lat Narsingh Partab Buhadur Singh v. Mohamad 
Yakub Khan (1) and Hira Lal v. Ghasttu (2), dis 
tinguished. 

Whee though a ground of claim is new and was 
not put forward in any of the two Courts below bu 
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no conceivable defence can be put forward by the 
other party, nor can that party possibly meet iton 
any ground of fact or law, it should be allowed to be 
raised even at the stage of second appeal 


S.O. A. from a decision of the District 
Judge, Oawnpore, dated October 10, 1935. 

Mr. Panna Lal, for the Appellants. 

Mr. 5, N. Katju, for the Respondents. 


Nilamat Ullah, J.—This is a second 
appeal from the decree passed by the 
learned District Judge of Oawnpore on 
appeal from a decree of the Second Sub- 
ordinate Judge of that district in a suit 
by the appellants for recovery of Rs. 2,000 
by sale of property specified at the foot 
of the plaint in enforcement of a mort- 
gage deed dated January 8, 1884, executed 
by Nanhe, who is now represented by his 
heirs, defendants.Nos. 1 and 2. Defendants 
Nos. 3 and 4 have purchased half of the 
mortgaged property under a deed dated 
May 25, 1933. The property mortgaged 
consisted of 3 pies and odd share in thok 
Kalloo Singh, village Gajner, District Cawn- 
pore, with sir and khudkasht. The princi- 
pal sum advanced was Rs. 2,000. The 
stipulation as regards interést was that 
the mortgagee would be given possession 
of the mortgaged property and he would 
have the right to appropriate all the rents 
and profits in lieu of interest and that at 
the time of redemption the mortgagee 
would not have a right to claim any in- 
terest, nor would the mortgagor be entitled 
to claim any mesne profits. A period of 
25 years was fixed for redemption. During 
that time the mortgagor was not entitled 
to redeem and the mo:tgagee was not enti- 
tled to callin his money. It appears that 
appertaining to the mortgaged share there 
was some sir land of the mortgagor which 
was either left in his possession at the 
time whenthe mortgage deed was executed 
or was subsequently let by the mortgagee 
at a rent of Rs. 23a year. The mortgage 
deed, however, does not make any reference 
to this transaction. It recites, on the 
other hand, that the share including the 
sir was mortgaged and would be handed 
over io the mortgagee. It is no longer in 
dispute that the mortgagor and his legal 
representatives have been in possession of 
the sir ali alung. The lower Oourts have 
found that the mortgagee was in receipt of 
Rs. 23 a year from the mortgagor or his 
represetitatives upto 1335 Fasli after which 
no payment ofrent has been made. 
| The suit which has given rise to this 
appeal was brought by the Court of Wards 
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representing the estate of the mortgagee 


on March 15, 1934,0n the allegation that 
the defendants deprived the mortgagee of 
part of the security and that the plaintiffs 
were entitled to recover the sum of Rs. 2,000, 
the amount originally advanced, and Rs. 115 
being the profits of the sir for five years 
before the suit, by sale of the mortgaged 
property. No appearance was entered on 
behalf of the defendants in the trial 
Court. The suit was, however, dismissed 
by that Court on the finding that the 
plaintiff had not been dispossessed from 
any part of the mortgaged property, nor 
was there any evidence to show that the 
mortgagor had failed to give possession of. 
the mortgaged property. The first Court 
considered that as the mortgage was 
usufructuary, the mortgagee was not entitled 
to sue for the mortgage money unless it 
was established that s. 68 (c), Transfer of 
Property Act, under which the suit was 
apparently brought was applicable The 
plaintiffs appealed to the District Judge. 
Defendants Nos. land 2 did not put in 
appearance ever at that stage, but defen- 
dants Nos.3 and 4 contested the appeal. 
The learned District Judge held that as 
the mortgagor failed to pay rent after 
1335 Fasli and because of certain other 
circumstances noted in his judgment, the 
mortgagor should be considered to” have 
withheld possession of the sir land, at 
any rate, since 1335 Fash. Accordingly 
the learned District Judge held that s. 68 
(c), Transfer of Property Act was applicable 
and that the plaintiffs were entitled to 
gue for their mortgage money. The learn- 
ed Judge went on to hold that the 
mortgagee was entitled only to & personal 
decree under s. 68 (e), Transfer of Pro- 
perty Act and that nodecree for sale of 
the mortgaged property could be passed. 
He also held that as defendants Nos. 3 
and 4 were not responsible for the dispos- | 
sassion of the mortgagee from the str land, 

the plaintiffs were not entitled to any 
decree against them. In the result, the 
learned Judge passed a personal decree 
for Rs. 2,115 claimed by the plaintiffs only — 
against defendants Nos. 1 and 2. The 
present second appea! has been preferred 

lain tiffs. 

The aed Advocate for the appellants 
has addressed a two-fold argument in ap- 
peal. ‘He maintains that in the circum- — 
stances of the case, 8. 68 (c), Transfer of Pro- 

perty Act is applicable, and that the plain- ; 
tiffs are entitled toa decree for sale hay- 

ing regard to the provisions of & 67 af- 
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the samé Act which should be read with 
s. 68 (c). For this contention, he relies upon 
Lal Narsingh Partap Bahadur Singh vV. 
Mohamad Yaqub Khan (1). Becordly, it 
is contended that there is an express 
covenant in the mertgage deed which 
entitles the mortgagee to recover the mort- 
gage money after the expiry of 25 years. 
It ig said that ccnsequently s. 68 (a) is 
also applicable. In cur opinion there is 
no evidence. on which it can be held that 
the mortgagee was deprived of the whole 
or part of his security by or in consequence 
of the wrongful act or default of the mort- 
gagor as provided by s. 68 (©. The plain- 
tiffs rely cn the fact that in the year 1335 
Fasli or thereabout, an application was 
made by them tothe Revenue Court for 
the entry of the names of defendants Nos. 1 
and 2 as sub tenants of the str land which 
was in their pcssession. It is not disput- 
ed that defendants Nos. 1 and 2 were 
entered in the khatauni as tenants. The 
plaintiffs’ case was that the land skould 
be considered to be the mortgagee's sir 
and that the actual cultivators, namely 
defendants Nos. 1 and 2, should be con- 
sidered and recorded as sub-tenants. The 
result of the recognition of this position 
of the parties would have been that defen- 
dants Ncs land 2 would be liable to 
ejeciment as tenants-at-will at the instance 
of the mortgagee, who, in relation to defen- 
dants Nos. 1 and 2, should in that view be 
considered to be the land-holder entitled 
to eject the cultivator of their sir land. 
Defendants Nos. 1 and 2 contested this 
application. No copy of their objection 
has been produced in this case, but we 
have the order of the Collector who deci- 
ded the casein appeal. He held that the 
land could not be regarded as the sir of 
the mertgagee and that defendants Nos. | 
and 2 should not be considered to be sub- 
tenante. 

There is nothing to show that defen- 
danis Nos. land 2 denied the plaintiffs’ 
right as mortgagees or their own liability 
to pay 1entas tenants. The mere fact that 
they did not pay any rent alter 1335 Fasli 
does not necessarily show that their posses- 
sion was in any way adverse to the plain- 
tiffs. Mere non-payment of rent by the 
mcrtgagor tenant cannot be considered to 
be a wrongful act cf{the mortgagor depriv- 
ing the mortgagee of possession of the 


(1) AIR 1929 P 0189; 116 Ind. Oas. 414; 56 IA 
299, 4 Luck 363; 1929) AL J 581; 33 OW N 693; 49 
O L J 588; 31 Bom. L R 825; 30 L W 87; (1929) M 
W N 635; Ind. Rul, (1929) P O 198 (P O). 
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land which is held by the mortgagor a8 
tenant of the mortgagee. Hira Lal v. 
Ghasitu (2) was relied on before the learn- 
ed District Judge and is relied on also 
before us. In that case the whole of the 
mortgaged property was let by the mort- 
gagee to the mortgagor a day after the 
date of the execution of the mortgage 
deed. The lease was for a term of 5§ years, 
The mortgagor psid rent in terms of the 
lease during that period but after the 
expiry thereof refused to pay rent and 
refused to execute a freeh kabuliyat in 
favour of the mortgagee. He also denied 
the mortgagee’s right to receive rent in 
respect of the mortgaged property. In 
those circumstances it was held ihat the 
mortgagee was deprived of his security 
by the wrongful act and default of the 
mortgagor. In cireumstances like those, 
there could be no doubt that the mort- 
gagee had been completely kept out of 
possession of the mortgaged property to 
which he wasentitled under the mortgage 
deed. The only manner in which the mort- 
gagor could dispossess the mortgagee was 
to withhold payment of rent, the property 
being already in his possession. The mort- 
gagor denied the right of the mortgagee 
to take actual possession of the mortgaged 
property though the term for which the 
lease had been executed had expired, In 
the case before us the position 18 quite 
different. The morogagor has not beea 
proved to have ever questioned the right 
of the mortgagee to receive rent. The 
mortgagee himself never desired to take 


t 


actual possession of the land, nor did he 


call upon defendants Nos. 1 and 2 to 
execute a kabulityat. The only dispute bet- 
ween them seems to have been whether 
the plaintiffs were entitled to treat them 
as sub-tenants, as the plaintiffs maintained 
they were, or whether they were statutory 
tenants as they seem to have alleged. The 
dispute between them being merely a8 
regards the nature ofthe tenancy, which 
itself was never repudiated, it cannot be 


said that the plaintiffs were deprived of ` 


part of their security. Accordingly we 
hold thats. 68 (c) is not applicable and 
that the plaintiffs are not entitled to a 
decree under that section. 


The alternative ground on which the 
plaintifs claim the mortgage money by 
sale of the mortgaged property 18 unans- 
werable. We have referred to the terms cf 
the mortgage deed and fiad that there is 


(2) 16 A 318; A W N 1894, 107 (F B), 
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an express provision that after the expiry 
of 25 years, it would be open to the mort- 
gagee to recover the mortgage money. 
The term of 25 years expired in 1909. 
Though the suit which has given rise to 
this appeal was brought more than 12 
yeers after 1909, it cannot be said to be 
barred by limitation ın view of the pro- 
visions of s 20 (2), Limitation Act, which 
lays down that: 

“where mortgaged land isin the possession of the 
mortgagee, the receipt of the rent or produce of 


such land shall be deemed to be a payment for 
the purpose of sub-s. (1),” 


that is to say, the receipt of rent and 
profit should be considered as payment of 
interest as such. Assuming this rule is 
applicable only when it appears that the 
rent or produce of the entire mortgaged 
property is received by the mortgagee, 
there is no doubt that it applies to the 
admitted facts of this case. Rent of the 
sir land was paid up tô 1335 Fasli. The 
rest of the mortgaged property was also 
in Possession of the morigagee. The suit 
was brought well within 12 years after 
1335 Fasli. In this view no question of 
limitation can arise. 

It is strenuously contended by the learn- 
ed Advocate for defendants Nos 3 and 4 that 
this is a new case which the plaintiffs 
should not be allowed to raise at this 
stage. That this ground of claim is 
new and was not put forward in any of 
the two Oourts below is true, but as the 
covenant in the mortgage deed is clear and 
no conceivable defence can be put forward 
by the defendants, we think that it should 
be allowed to be raised even at this stage. 
If we had considered that the defendants 
can possibly meet it on any ground of 
fact or law, we would not have allowed 
the plaintiffs to rely upon it in second 
appeal. But we feel that multiplicity of 
proceedings should be avoided and that 
if we dismiss the present suit, there is 
nothing to prevent the plaintiffs from 
successfally suing the defendants on the 
covenant already referred to. In these 
circumstances, we think that the right 
course is to allow the plaintiffs to put 
forward this new ground. As already 
stated, the claim based on the covenant 
is unanswerable. The plaintiffs are enti- 
tied to a decree forsale under s. 68 (a) 
read with s. 67, Transfer of Property Act. 
The two sections taken together juatify 
a decree for recovery of money by sale 
of the mortgaged property as was held by 
their Lordships of the Privy Oounceil in 
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Lal Narsingh Partab Bahadur Singh vV. 
Mohamad Yakub Khan (1). Defendants 
Nos. 3 and 4 are the transferees of half 
the mortgaged property from defendants 
Nos. land 2 The property in their hands 
is as much liable as that left with their 
transferors. 

The result is that this appeal is allowed, 
the decree of the lower Appellate Court is 
discharged and in place of it a decree for 
sale of the entire mortgaged property 
under O. XXXIV, r. 4, Civil Procedure Code 
for recovery of Rs. 2,000 is passed. Six 
months’ time shall be given for payment. 
We dismiss the plaintiffs’ suit so far as 
it relates to the sum of Rs. 115 which in 
substance is a claim for arrears of rent 
and not for any part of the mortgage 
money. As the plaintiffs have succeeded 
on a ground which was taken for the 
first time in“second appeal, we direct that 
the parties should bear their own costs 
throughout. The mortgaged property being 
in possession of the mortgagee, no interest 
will be added to the principal amount of 
Rs. 2,000. l 

D. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 3-1 of 1937 
November 20, 1937 
ALMOND, J. O. AND MIR AHMAD, J. 
Haji HABIB GUL—AppauLant 


Versus 
GOPI CHAND SINGH AND OTARRS — 
RESPONDENTS | 

Res judicata—Mortgage suit—Application for mak- 
ing decree final—Judgment-debtor alleging payment 
—Objection dtsallo and decree final—No 
appeal but suit by judgment-debtor for declaration 
that he had made payments and, therefore, decree 
could not be executed—Question of payment, whether 
res judicata—Declaration that decree could not be 
executed, if barred under a. 47, Oivil Procedure Oods 
(Act V of 1908)—Cause of actton—Payment made, 
how could be recovered. Mss 

In amortgage suit no payment which is made 
out of Court, whether or not it be certified under 
O. XXI, r. 8, Civil Procedure Code can be taken into 
consideration at the time of passing the final deores. 

In a mortgage suit, on an application by the dec- 
ree-holders for final decree, the judgment-debtor ob- 
jected that he had made payments in satisfaction of 
the debt, The Court disallowed the objection and 
passed the final decree. In a suit by the judgment- 
debtor that he had made payments and hence the 
decree should not be executed : 

Held, that the Court dealing with the final decree 
could not consider the payment and, therefore, the 
question of the payment of monsy was not governed 
by res judicata. 

"(Cage law referred to.] 
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Held, also that the declaration that the decres 
should not be executed was barred by s.47, Civil 
Procedure Oode : 

‘Held, further that if the payment had been 
actually made, the jundgment-debtor had prima facie 
cause of action to recover it as asuit for money 
paid under mistake 

. F. O. A.from the judgment and the decree 
of the First Class Sub-Judge, Mardan dated 
October 27, 1936. 

‘Messrs. Saaduddin, K. B. and K. Mohta- 
dullah, for the Appellant. 

, Mr. Sardar Raja Singh, for the Respon- 
denis. 


Almond, J. C.—The defendants in this 
case, who may conveniently be referred 
to collectively as Gopichand Singh, obtain- 
ed from this Court as a Court of Appeal 
on July 17, 1931, a decree against tbe plain- 
tiff Haji Habibgul for something over 
Rs. 18,000 under O. XXXIV, r. 4, Oivil 
Procedure Code This decree was subse- 
quently amended on November 20, 1934. 
Subsequently the decree-holders applied for 
a final deeree. (Their application has not 
been printed but we have consulted the 
record). On that application the judgment- 
debtor stated th .t on September 27, 1934, he 
had paid to the decree-holders the sum 
of Rs. 9,500 and had entered into an 
agreement with them regarding the balance 
of thesum decreed. This objection was 
being inquired into by Faqir Faizullah 
Khan, Sub-Judge of the First Class, when 
it was transferred to Capt. Leeper, also a 
Sub-Judge of the First Class. Oapbt. 
Leeper’ was of opinion that the inquiry 
into the judgment-debtor's objection should 
not take place and he dismissed the ob- 
jection on the ground thet it had been 
made after the period of limitation allowed 
for such objections. He treated the appli- 
cation as being one under O. XXI,r. 2, 
Civil Procedure Code, and he noted that 
that was the Rule under which the objec- 
tion was made. An appeal was preferred 
fo this Court and it was rejected on Novem- 
ber 16, 1985. From the judgment in that 
appeal it appears thatthe only point that 
was argued before the Court was whether 
Oapt. Leeper was correct in setting aside 
the proceedings of Faqir Faizullah Khan 
taken cn the judgment-debtor’s objection. 
“On December 7; 1935, when the case had 
been transferred to another Sub-Judge, a 
final decree was passed and in the order 
it is. noted that the judgment-debtor had 
again put in an application’ under 
Ov XXXIV, r.5 (5), Civil Procedure Oode, 
contending that certain: payments had al- 
ready been made to the decree-holders 
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which disentitled them from applying for 
a final decree. He referred in the course of 
his order to the order of Capt. Leeper and 
impliedly held that Oapt. Leeper’s order 
was binding upon him on the principle cf 
res judicata. No appeal against that final 
deciee was preferred. The judgment-debtor 
Habibgul thereupon filed a suit praying 
for a declaration to the effect that the 
decree-holders had received Rs. 9,500 from 
him and had entered into a fresh agree- 
ment on September 27, 1934, and that 
therefore, the decree was not executable: 
also for a perpetual injunction to prevent 
the decree-holders from executing the 
decree. Inthe alternative he asked for a 
decree for Rs. 10,500 on account of damages 
together with interest thereon. The 
Rs. 10,500 was made up of the Rs. 9,500 
paid to the decree holders and Rs. 1,000, 
Dither damages, which he alleged he had 
suffered. The defendants resisted the suit 
and the following issues were framed: 

(1) Is the plainfiff legally entitled to 
bring a suit for a declaration and a per- 
manent injunction ? (2) Is the suit res judi- 
cata? (3) Can the suit not proceed on 
account of plaintiff's failure to produce the 
receipt in question or its copy? (4) Has 
the plaintiff paid Rs. 9,500 to defendant 
No.1 and the father of defendants Nos. 5 
to 10 on account of decree dated Novem- 
ber 20, 1934, and December 7, 1935, by a 
receipt dated September 27, 1934, and was 
a new contract entered into in regard to 
the payment of the balance, and is plain- 
tiff, therefore, entitled to a declaratory 
decree and injunction ? (5) Ig the plaintiff 
in the alternative entitled to Rs. 10,500 
as damages on account of the breach of 
the contrast? If so, from whom? (6) Is 
the plaintiff entitled to interest from the 
date of the institution of the suit till rea- 
lization, and if so, at what rate? 

He decided Issue No. 1 against the plain- 
tiff relying on the provisions of s. 47 and 
QO. XXI,r. 2, Civil Procedure Code. He 
also decided Issue No. 2 against the plain- 
tif, In connection with this issue he made- 
the following remarks: 

“A Court before which an application for a final 
decree is pending can consider and recognize pay- 
ments made by the mortgagor towards s preli- 
minary mortgage decree whether such payment ig 
made in or out of Oourt, and whether or not it ig 
supported by a certificate under O, XXI, r. 3," 

He held that the plaintiff ought to bave 
proved the execution of the receipt before 
the final decree was passed, that he had 
failed to do so and he had not appealed 
against- the final decree. He, therefore 
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held that the question of the payment of 
Rs. 9,500 was governed by the principle of 
res judicata. He decided Issue No. 3 
in favour of tte plaintiff on the ground that 
the document referred to in that issue was 
already on a file in the Court's possession 
and, therefore was beyond the power and 
control of the plaintiff. He held that Issues 
Nos. 4, 5 and 6 must automatically be 
held against the plaintiff in view of his 
decision on Issue No. 2. He, therefcre, 
dismissed the plaintiff's suit. Against that 
decree the plaintiff has appealed to this 
Court. 

The principal question for cur decision 
in this case is whether the payment of 
Rs. 9,500 by the plaintiff to the defendants 
on September 27, 1934, ought to have been 
decided at the time the final decree in 
the mortgage suit was passed, and not 
having been so decided cannot now be 
raised owing tothe principle of res judi- 
cata. We have come to the conclusion 
that the principle does not apply to the 
facts of this case. In our opinion no pay- 
ment whichis made out of Court, whe- 
ther or not it be certified under O. XXI, 
r. 2, can be taken into cgnsideration at 
the time of passing the final decree. 
Order XXI, r. 2, is placed in an order 
dealing with execution of decrees. There 
can be no execution of a preliminary decree 
under O. XXXIV, r. 4, and it is only when 
a final decree is passed under r. 5 that 
execution can be taken out. Furthermore, 
O. XXI, r. 2, deals with payments ont of 
Oourt. O:der KXXIV, r. 4, however, requires 
that all sums which are directed to be 
paid under that Rule are to be paid into 
Court. Sub-rule 1 of r. 5 prescribes the 
procedure to be taken where all the amounts 
due from the defendant are paid into 
Court and sub-r. 3 of that Rule directs the 
Court to pass a final decree on application 
being made to it where payment has not 
been made in accordance with sub-r. 1. 
It is clear to us thatno payment can be 
taken into consideration by the Court un- 
less it is made into Court. This is also 
the view which has been taken in Adari 
Sanyasi v. Nookalamma (1), Banarst Das 
v. Nathu Mal, 16 Ind. Oas, 987 (2) (a judg- 
ment of the Ohief Court of the Punjab) 
and Durya Devi v. Nandlal (3). Two 
rulings to the contrary have been cited 

(1) A IR 1931 Mad. 592; 181 Ind. Oas. 487;54 M 
708; Indl. Rul. (1931) Mad. 535; 34 L W 556. 

(3) 16 Ind. Oas 987; AIR 1914 Lah. 584; 12P R 


1913; 276 PLR 1913. 
(3) AIR 1932 Lah. 331; 136 Ind. Oas. 732; 33 P L 


R 138; Ind. Rul. (1932) Lah. 268, ; 
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before us: Jugendra Prasad Narain Singh 
v. Gouri Shankar Prasad Sahu (4) and Ram- 
jt Lal v. Karan Singh (5). In the former 
of these two cases, it was held that the 
payment should be recognized as an adjust- 
ment of the suit under O. XXIII, r. 3, and 
in the latter the matter was eccmplicated 
by a question regarding limitation for 
application fora final decree. The ques.. 
tion of the applicability of O. XXIII, r. 3, 
to payments made after the preliminary 
decree but before the final decree was 
considered in Durga Devi v. Nandlal (3) 
referred {o above and it was held that that 
Rule bad no application. We agree with 
the reasoning given therein. We are, there- 
fore, of opinion that the payment of Rs. 9,500 
could not be considered by the Court deal- 
ing with the application for the final decree. 
We must, therefore, reverse the finding of 
ths learned trial Judge on the second issue 
as we hold that the question of the pay- , 
ment of this money is not governed by 
the principle of res judicata. l 

As regards the first issue, we agree with 
the learned trial Judge that the plaintiff 
cannot be granted a declaration that the 
decree should not be executed nor an in- 
junction to restrain the decree holder from 
executing the decree, as such a suit is 
barred by s. 47, Oivil Procedure Code 

As regards Issue No. 5, we are of opin- 
ion that prima facte the plaintiff has a 
cause of action to recover the money which 
he paid tothe decree-holders .on Septem- 
ber 27, 1934, if he did so pay it, as a suit 
for money paid undera mistake. As re- 
gards Issue No. 3 no arguments have been 
addressed to us and we, therefore, agree _ 
with the finding of the learned trial 
Judge that the failure of the plaintiff to 
produce the receipt in question cannot bé 
a bar to his suit. We hold, therefore, that 
the suit of.the plaintiff has been wrongly 
dismissed on 8 preliminary point and under 
O. XLI, r. 23, Civil Procedure ‘Code, wa 
remand it to the trial Court and recast 
the issue-in the following form: | 

1. Whether the plaintiff paid Rs. 9,500 
to defendant No.1 and the father of de- 
fendnots Nos 5to 10 on account of 
mortgage decree passed against him ? O. P. 
plaintiff No.2. If so, is he entitled to re- 
cover thissum from the defendants or any 
of them? O. P. plaintiff No. 3. Is the 
plaintiff entitled to recover the sum of 


(4) A I R1917 Pat. 577; 40 Ind, Cas. 19852 P LJ 


(5) 39 A 533; 40 Ind. Oas. 424; A T R1917 All, 119; 
15 A L J 448. 
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Rs. 1,000 by way of damages from the 
defendants or any of them? O. P. plaintiff 
No. 4. Is the plaintiff entitled to any in- 
terest on these sums and if so, at what 
rate and from whom? O. P. plainiiff. 

We direct that ihe stamp on appeal be 
refunded, and that other costs in this 
Court should be costsin the suit. We fix 
Pleaders’ fees in this Court at Rs. 200. 
There is one subsidiary matter which is as 
follows : 

The plaintiff in the present suit applied 
to this Court on January 4, 1937, praying 
that execution of the mortgage decree 
should be stayed pending the decision of 
the present appeal and an order was passed 
that it should be stayed on certain terms. 
As the result of our decision in this appeal 
is to hold that the mortgage decree can be 
executed, we now set aside that order 
directing stay of execution of the mortgage 
decree. There will be no costs on that 
application. 

D. Case remanded. 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1113 of 1936 
November 25, 1937 
Ganaa Nata, J. 

KASHI KURMI-— DRreaNDANT—APPRLLANT 


versus 
BANSRAJ KURMI—Puatntire— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, rr, 
32, 33—Suit dismissed on merits—Piaintiff ordered to 
make good deficiency tn court-fee within fized time— 
Appellate Oourt, if can extend time—Court-fee made 
good within extended time — Plaint, if can be con- 
sidered as having been rejected—Court-fee. 

ile dismissing the suit on merits, the Munsif 
passed the following decree: “the plaintiff is called 
upon to make the deficiency in court-fees as ordered 
above within 10 dayshence, failing which the plaint 
shall stand rejected. On payment of the above 
court-fees only, suit will be taken to have failed on 
merits. The defendant will recsive his costs of the 
case in all evente of the case," The plaintiff filed an 
appeal The deficiency of the lower Oourt was noticed 
when the appeal was filed. A report was made by 
the munsarzm and the lower Appellate Court allowed 
certain time for making good the deficiency within 
which the deficiency of the lower Appellate Court as 
well as of the trial Court was made good : 

Held, that under O. XLI, rr. 33 and 33, Civil 
Procedure Code, the Appellate Court has ample 
power to vary the decree of the trial Court, 
Appellate Court could extend the time and 
suspend the order made in the decree of the trial 
Oourt, after the appeal was filed. The trial Court 
could not give any extension and it was the Appellate 
Oourt which became seized of the case and could 
give an extension. Since the courtfee was paid 
within the extended time the plaint could not be 
regarded as having been rejected. The decrees con- 
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sisted of two alternative orders from both of which 
an appeal lay to the lower Appellate Oourt. The 
order rejecting the plaint in the case of non-payment 
of the deficiency in the court-fee was a deores and an 
appeal lay from it. After the payment ofthe deficiency 
in the court-fee within the extended time given by 
the lower Appellate Court, the first order did not 
become effective and it was only the latter order,' 
that is the decision on merits, which remained inthe 


Case. 

8. O A. from the decision of the Ad- 
ditional Sub-Judge, Azamgarh, dated May 
30, 1936. 

Mr. K. L. Misra, for the Appellant. 

r Mr. Shiva Prasad Sinha, for the Respon- 
ent. 

Judgment.—This is a defendant's ap- 
peal and arises out of a suit brought against 
him by the plaintiff-resp2ndent for declara- 
tion that the deed of gift executed by the 
plaintiff in the name of the defendant was 
nul and void. The plaintiff's case was that 
he executed it taking it as a mortgage 
deed. The defendant got a gift dsed exe- 
cuted instead of the mortgage deed by 
fraud. The defendant denied that any 
fraud was practised. The trial Court found 
in favour of the defendant and dismissed 
the suit on merits. There was some defi- 
ciency in the ‘court-fee and the learned 
Munsif passed the following decree : 

“The plaintiff is called upon to make the defi- 
ciency in court-fees as ordered above within 10 
days hence, failing which the plaint shall stand 
rejected. On payment of the above court fees only, 
his suit will be taken to have failed on merits. 


The defendant will receive his costa of the case in 
all events of the case.” 


The plaintiff filed an appeal and the 
learned Oivil Judge has found in favour of 
the plaintiff and has decreed the suit. The 
defendant has come here in second appeul. 
Tt has been urged on behalf of the appel- 
lant that as the deficiency in the court-fee 
was not made good by the plaintiff, the 
plaint should be deemed to have been 
rejected and that there was no decree on 
merits from which any appeal could have 
been filed in the lower Oourt and the 
learned Oivil Judge's decision on merits is 
illegal. This argument has no force. The 
deficiency of the lower Court was noticed 
when the appeal was filed. A report was 
made by the munsarim and the lower 
Court allowed certain time for making 
good the deficiency within which the 

eficiency of the lower Court as well as of 
the trial Court was made good. If before 
the filing of the appeal an application had . 
been made by the plaintiff to the “trial 
Court for extension of time, it could have 
extended the time under s, 148, Oivil 
Procedure Code, which says : 

“Where any period is fixed or granted by the 
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Court for the doing of any act preseribed or 
allowed by this Oode, the Oourt may, in its discre- 
tion, from time to time enlarge such period, even 
though the period originally fixed or granted may 
have expired.” 

But after the appeal was filed, the trial 
Court could not give any extension and it 
was the Appellate Court which became 
seized of the case and could give an exten- 
sion. In Parmanand Das v. Kripasindhu 
Roy (1) it was laid down: 

“Section 148, Oivil Procedure Code, 1908, cannot 
be taken to give any Court power to interfere with 
or modify its decree after there has been an appeal 
filed against the decree. The only Oourt that 
could, after an appéal had been preferred, modify 
the terms of the decree, or extend the time fixed 
in the decree for its execution, or suspend the 
order made in the decree would be the Appellate 
Oourt.” 

There can be no doubt about the power 
of the Appellate Oourt to do so. Under 
O All, mr. 32 and 33, the Appellate Court 
has ample power to vary the decree of 
the triat Oourt and ato pass any order 
which the case requires. The Appellate 
Oourt could extend the time and suspend 
the order made in the decree of the trial 
Court by varying its terms im accordance 
with the provisions of O. XLI, r. 32. In 
Maslahuddin v. Ram Kishen (2), it was laid 
down: 

“The jurisdiction with which a Court is invested 
by the provisions of s. 148 in the matter of 
enlargement of time is restricted to cases where 
time for doing an act is fixed by the Oourt other- 
wise than by its decree in a suit. But once an 
appeal is preferred from a decree, the Appellate 
Court becomes seized of the entire proceedings and 
becomes vested with the jurisdiction of confirm- 
ing, vaiying or reversing the decree from which 
the appeal is preferred. It follows that the Appel- 
late Court had jarisdiction to extend the time, 
though not under a. 148, but under the provisions 
of r. 32, of O. XLI, Oivil Procedure Code, by 
varying the decree of the Oourt of first instance in 
that behalf” 

“The appeal was filed from the decree as 
it has been passed by the trial Court. 
The plaint was to be deemed as having 
been iejected only if the court-fee had not 
been paid within the time given. If ibe 
court-fee were paid within the extended 
time, even afler the expiry of the time 
originselly fixed in the decree, there would 
be compliance with the order and the 
plaint would not be deemed to have been 
rejected. In this case, the time for making 
good the deficiency in the court fee of the 
trial Ccurt was extended by the lower 
Appgllate Court and the court-fee was paid 
within this extended time. The plaint, 
therefore, cannot be regarded as having 

(1) 37 C. 548; 6 Ind. Cas. 275; 14 O. W. N. 584. 

(8) 2 Luck 435; 101 Ind. Uas. 258; A, J. R. 128 
Qudh 88, 40, W. N. 252 (F. B.) 
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been rejected. The decree consisted of 
two alternative orders from both of which 
an appeal lay to the lower Appellate Court. 
The “decree” -as defined in s. 2, cl. (2), 
Oivil Procedure Code, includes the 1ejec- 
tion of a plaint. The order rejecting the 
plaint in case of non-payment of the defi- 
ciency in the court-fee was a decree and 
an appeallay from it. After the pa} ment 
of the deficiency in the court-fee within the 
extended time given by the lower Appel- 
late Court, the first order did not become 
effective and it was only the latter order, 
that is the decision on merits which remain- 
ed in the case. The appellant did not 
take such objection as is now taken by him 
as regards the rejection of the plaint in 
the lower Court. He acquiesced in the 
order of the Appellate Court giving time 
to the plaintiff-respondent to make good 
the deficiency and accepting it. As no 
objection was taken by the appellant, no 
further orderin the matter was needed 
and passed. | 

Coming to the merits, as stated above, 
the validity of the gift deed was challenged 
by the plaintiff on the ground of fraud 
practised by the defendant on him The 
lower Appellate Oourt has found that a 
fraud was practised under which the gift 
deed was executed instead of a mortgage 
deed. The plaintiffis an illiterate person 
and he did not know the real nature of 
the deed which was executed by him. 
Whether there was any fraud or not was a 
question of fact which has been found by 
the lower Oourt on the evidence produced 
by the parties and the finding of the lower 
Oourt is conclusive, There is no force in 
the appeal. It is, therefore, ordered that it 
be dismissed with costs. Permission for 
Letters Patent Appeal is refused. 

D. Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No, 140 of 1936 
October 14, 1936 
ApDISON AND DIN MOHAMMAD, JJ. 
Musammat LAOHHMI DEVI~Puaryripp— 
APPRLLANT 
VETEUS 
Firm Lala UTTAM OHAND KAPUR 4 
SO NS—Deranpants—RasPonpEnts. 
Transfer of Property Act (IV of 1883), a. 4l— Eyi- 
dence Act (I of 1873), s. 115— Mortgage of property 
standing in mortgagor's name — Mortgagor's mother 
present at time of mortgage and inducing mortgages 
naan TAA KN 
—Held, she was ed — He 
Serra a Ai A Na 


300 


The house in suit which was mortgaged all along 
stood in the name ofthe mortgagor who was consider- 
ed to be its owner, did all the acts as owner would do, 
and gave the extracts from the Municipal registers 
and a copy of the survey plan, showing that he was 
the owner. His mother was present at the negotia- 
tions when this house was mortguged and it was she 
who finally inducedthe mortgagee advance the money 
on the mortgage of the house, at the game time giving 
her brother as surety. The mother brought a suit to 


vi rigage : 
a A 115, Evidence Act estopped her 


from denying the fact that the house belonged to her 


gon. 

i he mortgagee took reasonable care to 
site that the as ee had power to make the 
transfer. In fact,1t was the plaintiff herself who 
finally induced him to grant the advance on the 
mortgage of this house. It was, therefore, with her 
express consent that her son was held out as the 
ostensible owner, 8nd in that capacity, transferred an 
interest ın the house to the mortgagee for valuable 
consideration. The proviso tos. 41, Transfer of Pro- 
perty Act, had been complied with and on this 
principle also the transfer could not be avoided. 

F. O. A. from the decree of the Bub- 
„Judge, First Olass, Lahore, dated Febru- 
ary 29, 1936. l 

Mr. M. C. Mahajan, for the Appellant, 

Messrs. Badri Das and Achhru Ram, for 


the Respondents. 


Addison, J.- The plaintif, Musammat 
Lachhmi Devi, widow of Duni Ohand, 
brought thé present suit against the firm 
Uttam Ohand Kapur and Sons, represented 
by Bihari Lal and Ishar Das, its partners, 
and her son Himaiti Ram, defendant No. 2, 
for a declaration that the house in suit 
belonged to her husband Duni Chand and 
was purchased by her from him by means 
of a registered sale deed, dated Decem- 
ber 15, 1890, the original of which had 
been lost, and that her son had no power 
to morigage it to defendant No. 1 Wno had 
obtained a decree for its sale on the mort- 
gage. The mortgagee pleaded that the 
house did not belong to her, that the sale 
deed in her favour was fictitious and without 
consideration, that the plaintiff had through- 
out knowledge of the mortgage created by 
her son and took part in the negotiations 
therefor and had lost any rights she had 
by her acts and admissions. The trial 
Judge held that the transaction in her 
favour, evidenced by a copy of the deed 
dated December 15, 1890, was a fictitious 
transaction to which effect was never 
given, that she was estopped by her acts 
and admissions from disputing the mort- 
gage and that s. 4l, Transfer of Property 
Act, also inured for the benefit of the 
mortgages. He, therefore, dismissed the 
guit with costs and the plaintiff has appealed. 
As we have come to the conclusion that 
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the plaintif is estopped from contesting 
the mortgagee’s claim by virtue of the 
provisions of s. 115, Evidence Act, as well 
as of s. 41, Transfer of Property Act, it 
will not be necessary for us to come to any 
conclusion on Issue No. 1. (His Lordship 
afler discussing the evidence proceeded). 
Sufficient has been said to show that the 
house har all along stood inthe name of 
Himaiti Ram who was considered to be 
its owner, did all the acts as owner would 
do and gave the extracts from the Munici- 
pal registers and a copy of the survey plan, 
showing that he was the owner. His mother 
was present at the negotitions when this 
house was mortgaged and it was she wto 
finally induced Bihari Lal to advance the 
money on the mortgage of the house, at 
the same time giving her brother Lalji Das 
as surety. The evidence with respect to this 
matter must be accepted. In these cir- 
cumstance, s. 115, Evidence Act, estops 
her from denying the fact that the house 
belonged to her son., It runs as follows: 

“When one share has, by his declaration, act 
or omission tentionally caused or permitted 
another person to believe a thing to be true and to 
act upon such belief, neither be nor his representative 
shall be allowed, ig any suit or proceeding betwesen 
himself and such person or his representative, to 
deny the truth of that thing." 

Similarly, the provisions ofa. 41,-Trans- 
fer of Property Act, inure forthe benefit 
of the mortgagee. He found the mother 
living with her son, who was believed by 
everybody to be the owner, and this was 
the natural state of affairs. The trans- 
feree not only had the registration registers 
searched for 14 or 15 years but was assured 
that the house belonged to Himaiti Ram 
by the production of the copies from the 
Municipal registers and survey plan. The 
proviso to s. 41, has thus been complied 
with, and it must be held that he took 
reasonable care to ascertain that the trans- 
feror had power to make the transfer. In 
fact, it was the plaintiff herself who finally 
induced him to grant the advance on the 
mortgage of this house. It was, therefore, 
with her express consent that her son was 
held out as the ostensible owner and in 
that capacity transferred an interest in the 
house to Bihari Lal for valuable considera- 
tion. Under this principle, therefore, also 
the transfer cannot be avoided. For the 
reasons given, we dismiss this appeal with 
c sts. : 

N. Appeal dismissed, 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 22 of 1°36 
July 21, 1937 
NASIM ALI AND MUKHKERJRA, JJ. 
SAHABUDDIN SARKAR AND oTaERs— 
PLAINTIFFS—APPELLANTS 


VETEUSE 
Moulvi KAFILUDDIN TAPADAR AND 
oTABRS— RESPONDENTS 

Bengal Alluvion and Dilurion Regulation (XI of 
1829), 8.4 (5)—Accretion from river in Court of 
ee estates or tenures—Principle of distribu- 

ton. 

Under s. 4, cl. (1) of Bengal Regulation XI of 1825 
when the land is gained by gradual accretion, whether 
from the recess of s river or of a sea, it shall be con- 
sidered to be an increment to the tenure of the 
pon to whose land or estate itis thus annexed. 

he Regulation does not lay down any rule for 
division or apportionment of the alluvial accretion 
when several estates or interests are concerned and 
the increment has been to more than one riparian 
estate or tenure. In all such cases the general 
provision contained in s. 4, cl. (5) of the Regulation 
ee and the Courts are to be guided by the best 
obtainable evidence of local usage and failing that, 


by general principles of equity and justice. Diff- - 


culties might arise as to the selection of the method 
in a particular case which would apportion the 


interests in a just and equitable manner, But it ° 


would not be proper to lay down any hard and fast 
rule on the point. The principle undoubtedly is to 
secure to each riparian owner a portion of the new 
water line which is proportionate to his frontage 
on the old water line. It would not be an equitable 
method of distribution, if boundary lines are to be 
drawn in the new accretion in continuation of the 
old boundazies of the riparian proprietors. This 
method does Not secure any 
therefore, be followed except on the footi 
established local usage, Baboo Pahalwan 


of an 
ingh v. 


Maharaja Muhessur Bakhsh (1) and Crook +. Corpora- 


tion of Seaford (2), referred to. 

L. P. A. against the judgment of Mr. 
Justice Kupendra Coomar Mitter, dated 
August 19, 1936, in Appeal from Appellate 
Decree No. 936 of 19341, reported as 167 
Ind. Cas. 130. 


Dr. Naresh Chandra Sen Gupta and Mr. 
Jogesh Chandra Sinha, for the Appellants, 

Messrs, Gunada Charan Sen, Amalendu 
Sen and Ramendra Chandra Roy, for the 
Deputy Registrar, for the Respondents. 

Nasim All, J.—The appellants instituted 
a suit in the Court of the Munsif at Chand- 
pur for a declaration of title to and for 
recovery of possession of a parcel of Ohar 
land which is admittedly a part of alluvial 
lands formed by the recess of the river 
Meghna towards the east. Their case is 
that the disputed lund is a part of the 
accretions to O. B. No. 702 while the case of 
the defendants-respondents is that it isa 
part of the accretion to O.8. No. 717 be- 
longing to them which lies to the north of 
the plaintiffs’ O. S. No. 702. The trial 
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Court determined the question of title on 


the basis of actual possession of the Char 
lands after their formation and decreed the 
suit in part. Defendants Nos. 1, 2 and7 
appealed to the Subordinate Judge of: 
Tippera. The Subordinate Judge of Tippera 
who heard the appeal was of opinion that 
the determination of the question of title 
to the disputed land depended upon the. 
right method of apportionment of the Ohar 
lands between the two rival riparian owners ‘ 
and that the right method was by drawing 
a line from the point of intersection of the 
two riparian estates perpendicularly to the - 
course of the river. Following this method ' 
he allowed the appeal in part and the decree . 
of the trial Court was varied by him. The 
plaintiffs appealed to this Oourt and as this - 
appeal has been dismissed by Mr. Justice ‘ 
Mitter, the present appeal is under s. 15 of ' 
tue Letters Patent.* 
The contention of the appellant is as fol- 
lows :— - 
The trial before the Munsif proceeded on 
the footing that the rights of the riparian 
tenants to the accretion depended upon ‘the 
mode of their actual possession of the Ohar - 
lands. Sinve their formation it was the. 
case of both sides before the trial Oourt ' 
that as the Chars began to form, all the‘ 
riparian: tenants of the village including 
the parties to the present suit extended | 
their possession eastward straight-way in: 
accordance with the directions of the boun- ' 
dary hatails of the respective Asuli lands.’ 
Is was never disputed thal this method of’ 
division of all the Ohar lands in the locality 
was not in accordance with the local usage : 
or principal of equity and justice. The- 
learned Subordinate Judge was, therefore, - 
wrong in adcpting a method for determin- 
ing the question of title between the’ 
parties. - l 
The above contention of the appellants is | 
supported by tte following passage in the 


judgment of the trial Oourt :— : < 

“It is admitted on both sides -in this case that 
ag accretion proceeded, all the tenants extended 
their possession eastward straight-away in acoord- 
ance with the direction of the boundary hatatls of 
their respective lands in the Asuli.” aS 

D W. No. 2 in his evidence stated as 
follows:— 

“We all possessed the accreted lands up: 
to the river in reference to the line of the’ 
pre-existing hatatls.” 

D. W. No. lin his evidence stated that. 
with the receding of the river eastward, 


all tne tenants of the village advanced their ` 


pes eave iene eee eee 
*See 167 Ind, Oes. 180—[Hd.] 
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possession eastward in reference to their 
respeutive boundary ails in their Asuli. 
The present suit, however, is a suit for 
possession on declaration of title. The 
plaintiffs, therefore, can succeed only if they 
can show that they have aright fo possess. 
By the 5th clause of s. 4 of Bengal Regula- 
tion in all cases of disputes respecting 
land gained by alluvion, which are not 
specifically provided for by the rules con- 
tained in this regulation the Courts of 
Justice in deciding upon such disputes, shall 
be guided by the best evidence they may 
be able to obtain of.established local usage 
if there be any applicable to the case, or 
if not, by general principles of equity and 
justice. Itis true that in the plaint there 
was no express allegation by the plaintiff 
that the method of division adopted by the 
riparian tenants of the village was in ac- 
cordance with the principles of equity and 
justice, This was evidently due to the fact 
that in the course of the survey of the Ohar 
lands of the locality at the instance of the 
khas mahal authority inthe year of 1336 
B. B., there was a dispute between the 
Parties to the present suit regarding the 
land which is the subject-matter of the 
present suit and the defendants claimed the 
disputed land on the basis of their posses- 
sion after the formation of the Ohar lands. 
This dispute was decided by a Revenue 
Officer on December 22, 1929, in favour of 


the defendants. The present suit was ine. 


stituted four months after the decision of 
the Revenue Officer. Again the admitted 
northern rather the north-eastern boun- 
daries of the defendants' Ohar lands lend 
support to the plaintiffs’ case. The plaintiffs 
made an application for amending the plaint 
in this Oourt. Regard being had to the 
peculiar facts and circumstances of this 
case, we allow this application and set aside 
the judgment and decree under appeal as 
well as those of the Courts below and send 
the case back to the trial Oourt for re-hear- 
ing of the suit. 

The defendants will be entitled to file the 
additional written statement and both 
parties will be entitled to give additional 
evidence relating to the new issues arising 
out of the amended plaint as well as the 
additional written statement, if any, of the 
defendants. The trial Court in deciding the 
dispute between the parties is to be guided 
by the best evidence of the local usage 
that might be obtained, and if no such evi- 
dence is available, by the principie of equity 
and justice. 

“The principles of equity require that each 
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party of the riparian owners should get a 
fair and proportionate share of the new 
river frontage so that he may get a fair- 
share of the future accretion by the river 
receding further towards the east. 

If there be no satisfactory evidence of any 
established locai usage, the trial Court will 
determine the extent of the new river 
frontage of the entire accretion to U. 8. 
Plots Nos. 717 and 702 and give each party 
a share in the new frontage by adopting 
such method as will lead the division of the 
new river frontage faiily proportionate to 
the extent of their share of the old 
frontage. 

Parties will bear their own costs in this 
Letters Patent Appeal as well as in the 
Second Appeal No. 996 of 1934. 

The decree for costs passed by the lower 
Appsliate Court in favour of the defendants 
will, however, stand. 

Mukherjea, J.—I agree with my learn- 
ed brotherin the order of re-hearing of 
the case which has been passed ein this 
case and I would like to give shortly my 
own reasons in support of the order that 
has been made. 

. Section 4, cl. (1) of Bengal Regulation XI 
of 1825 lays down that when tne land is 
gained by gradual accretion, whether from 
the recess of a river orof a sea,it shall 
be considered to be an increment to the 
tenure of the person to whose land or 
estate it is thus annexed. The Regula- 
tion does not lay down any rule for divi- . 
sion or apportionment of the alluvial accre- 
tion when several estates or interests are - 
concerned, and the increment has been 
to more than one riparian estates or tenure. 
In all such cases, the general provision 
contained ins, 4, cL (5) of the Regulation 
applies and the Courts are to be guided by 
the best obtainable evidence of local usage 
and failing that, by general principles of 
equity and justice. Difficulties might 
arise as tothe selection of the method 
in a particular case which would appor- 
tion the interests ina just and equitable 
manner. But in my opinion it would not 
be proper to lay down any hard and fast 
rule on the point. The Oourt in every 
case should have in mind the principle 
upon which the distribution of the accreted 
lands amongst the littoral ownera is to 
be made and it should be left toit to find 
out the proper method which, in the parti- 
cular circumstances, would best give effect 
to the principle. The principle undowbted- 
ly is to secure to each riparian owner a 
portion of the new water line which is 
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proportionate tohis frontage on the old 
water line. As my learned brother Mr. 
Justice Mitter pointed out in his judgment, 
lt 18 a doctrine which has come down tu 
us from the old Roman times and is now 
accepted by all English and American 
jurists. The Judicial Committee of the 
Privy Oouncil expressly affirmed it in tke 
case of Baboo Pahalwan Singh v. Maharaja 
Muhessur Bakhsh Singh (1), in these words: 

“The final result is that there must be 
a division of the disputed land each 
estate taking that which isex adverso its 
own frontage.” What is to be taken into 
consideration in making the apportionment 
is the extent of the old river frontage of 
each riparian owner. The extent of the 
land back from the shore or the water 
line ia really immaterial. I am in 
entire agreement with Mr. Justice Mitter 
in holding thatit would not be an equitable 
method of distribution, if boundary lines 
are tobe drawn in the new accretion in 
continuation of the old boundaries of the 
riparian proprietors. This might lead to 
gross injustice specially in cases where 
the boundaries slope back and meet at 
an angle. This method does not secure 
any equality and cannot, therefore, be 
followed except on the footing of an 
established local usage. There is also no 
doubt that when circumstances permit the 
division of the accerted lands by lines 
drawn from the extremeties of the estates 
and competing frontagers perpendicular 
to the newly formed costs may bè an 
equitable and satisfactory solution of the 
rights of the .contending parties. This 
method which isthe prevalent method in 
America was adopted by Lord Chanceiler 
- Hatherley in the case of Crook v. Corpora- 
tton of Seaford (2) and was followed by 
the Judicial Committee of the Privy 
Qouncil in the case of Baboo Pahalwan 
Singh v Maharaja Muhessur Bakhsh Singh 
Q). Thera are, however, certain special 
eaturesof this case which require con- 
sideration before the Oourt can properly 
determine the method of division that is 
to be followed in respect of the disputed 
lands. The most important fact is that 
although the plaintiffs claimed the disputed 
plot on the basis of a continuation of the 
old boundary lines, the defendants in their 
written statement did not challenge this 
Principle of division but simply stated 
that the boundary lines lay elsewhere. 


& 
(9) 16 WR5;9BLRB 180; 3 Suther 442; 3 Sar 683 
B (1870) 6 Oh. App. 551; 35 L T 1; 19 W R 938. 
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It is on this basis thatthe local investiga- 
tion was directed. In their evidence, too, 
the defendants stated rather broadly that 
whenever the river receded to the east 
and accretion took place, the tenants 
took possession of the newly formed area 
according to hatails. It may be that they 
spoke of existing possession and not of 
right to possess according to law or usage. 
But if as a matter of fact such possession 
was habitually acquiesced in without 
dispute by the landlord and adjacent hold- 
ers of the lands and the- right of the 
parties were uniformly adjusted on that 
basis, that would show the existence of an 
usage in the locality. It is perfectly true, 
as pointed out by Mr. Justice Mitter that 
no local usage was pleaded in the plaint, 
Bat it is also true that the defendants 
in their written statement did not claim 
accretion on any other basia than that of 
extension of the original boundary lines. 
This admission certainly would-not preclude 
them from showing.that the principle was 
neither just nor equitable, At the same 
time it would be unfair not to give the 
plaintiffs an opportunity to prore a local 
usage in support of their case for which 
there is certainly some foundation in the 
evidence though not in the pleadings. 

1 agree, therefore, with my learned 
brother that the decrees of all the three 
Courts should be set aside and the Case 
should go back to be tried on the fresh 
issues framed on the basis of additional 
pleadings. If an usage is established, the 
Court would’ certainly determine the rights 
of the parties in accordance with that usage, 
Jn case the plaintiffs fail to establish an 


-usage, it would be the duty of the Court 


to determine the proper method of division 
in that case. 

A material fact which would require 
consideration in this connection is that 
the subject-matter of dispute in this case 
is not the entire extent of the alluvial 
accretion that has formed at the front of 
the land of the parties to the suit. The 
land in dispute is only a small portion 
of the whole accretion and the way in 
which the rights of the parties have already 
been adjusted with regard to the rest of 
the accretion would be an important 
thing to be taken into consideration by 
the Oourt in arriving at the conclusion 
regarding the method of division to be 
applied. After allthe Court is tosee that . 
each riparian proprietor gets the same 
portion of the frontage in the new river 
land us he had in the old and for thig 
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purpcse he can follow the methcd of 
drawing perpendiculars from the interest- 
ing points or such other method as he 
considers best, 

D. Case remanded. 


J SS naman 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 513 of 1936 
December 2, 1937 
NiamatT ULLAH, Ac. O. J. AND VERMA, J. | 
Lala MUKAT BIHARI LAIL—DBrFENDANT— 
APPELLANT 


versus 
Babu MANMOHAN LAL—PLAINTIFF AND 


ANOTHER— DEFENDANT— RESPONDENTS 
U. P. Encumbered Estates Act (X XV of 1934), 3.7 
(b)--Non-payment of house rent — Suit for ejectment 
on ground of forfeiture—Sutt, whether onein respect 
debt 


A suit for ejectment on the ground that a forfeiture 
has been incurred by reason of the non-payment of 
house-rent so that the lessor hag become entitled to eject 
his lessee in spite of the fact that the term fixed for 
the tenancy has not yet expired is a suit ‘in respeot 
of” the arrears of rent which must be held to be with- 
in the meaning of the word “debt” ag defined in the 
U. P. Encumbered Estates Act, and is barred under 
B, 7 (0). e 
B.O. A, from a decision of the District 
Judge, Bareilly, dated March 4, 1936. 

Mr. S. N. Seth, for the Appellant. 

Mr. Ge S. Pathak, for the Respondents. 


Verma, J.—This is an appeal by defend- 
ant No. 1 and arises out of a suit which was 
brought by the plaintiff-respondent on 
August 22, 1935, for the ejectment of 
the appellant and his brother Ram Swarup, 
respondent No. 2, from two houses and for 
the recovery of a sum of:''Rs. 115 as arrears 
of rent for four months 18 days, i.e. from 
April 4, 1935, to August 22, 1935. The 
case of the plaintiff was that he purchased 
the houses from the defendants by a sale 
deed dated April 4, 1935, and that the 
defendants took the houses on rent from 
him by a “rent agreement” executed by 
them on the same day, t. e. April 4, 1935, 
that the defendants promised by that 
agreement to pay him Rs. 29 per month 
us rent and that they had paid nothing on 
account of rent up to the date on waich the 
suit was brought. The plaintiff furiher 
alleged that aterm of six months had been 
fixed in the agreement for the tenancy of 
the defendant but that there was a stipula- 
tion in the deed that if the defendants did 
not pay the rent regularly month by month 
the plaintiff would be entitled to eject 
them. He, therefore, pleaded that the de- 


fendants ‘having failed to pay the rent, 
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there had been a forfeiture and that he 
was entitled to eject them although the 
period of six months had not yet ex- 
pired. 

The principal pleas of the defendants 
were that the sale deed executed by them 
in favour of the plaintiff on April 4, 1935, 
was a fictitions transaction and was not 
intended to convey any title to the plaint- 
iff, that the defendants had submitted an 
application under s 4, U. P. Encumber- 
ed Estates Act, that the Collector had 
passed an order under s. 6 of the said 
Act on August 15, 1935, and that there- 


. fore the suit was barred by s. 10, Civil 


Procedure Oode, and that the notice served 
on them by the plaintiff was invalid. When 
the case came up for trial, the defendants 
evidently further urged that the suit was 
barred by s. 7 (b), U. P. Encumbered 
Isstates Act. The Court of first instance 
repelled the pleas of the defendants and 
holding that the sale deed of .April 4, 
1935, was not a ficsticus transaction; that 
the suit was not barred by 8. 7 (b), U.P. 
lncumbercd Estates Act, that it could not 
bə stayed under s. 10, Civi] Procedure Code, 
and that the notice served by the plaintiff 
was valid, decfeed the suit for ejectment 
and for the recovery of the arrears of rent 
claimed. 

The defendants appealed to the lower 
Appellate Oourt’and repeated the pleng 
which they had taken in their defence in 
the trial Court. They also complained that 
the trial Court did not give them an oppor- 
tunity to produce their evidence to prove 
the fictitious nature of the sale deed exe: 
cuted by them ‘on April 4, 1935. The 
contention based ons. 10, Civil Procedure 
Code, was apparently not pressed. The 
learned District Judge held that the defend- 


Pu 


ants were themselves negligent in not being ` 


ready with their evidence on January 6, 1936, 
to which date the case had been postponed 
and so were not entitled to complain that 
due notice had been served on the defend- 
ants by the plaintiff, and that so far as 
the claim for recovery of the arrears of 
rent was concerned, it was clearly barred 
under s. 7 (b), U. P. Encumbered Estatss 
Act as the definition of “debt” given in the 
Act was sufliciently wide to include a sum 
due on account-of arrears of house rent 
but that the claim for ejectment of the 
defendants from the house was not so 
barred. He accordingly allowed the gppeal 
to this extent that he set aside the decree 
for recovery of the arrears of rent passed 
by the learned Munsif. He dismissed it so 
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Tar as it was directed against the decree for 
ejectment. 

Defendant No. 1 has filed this second ap 
- peal and has impleaded his brother Ram 
Swarup, defendant No. 2 as a pro forma res- 
_pondent. The learned QUounsel for the ap- 
pellant has pressed two points before us: 
(1) that by the learned Munsif's refusal to 
accede to the request of the defendant 
made on January 6, 1935, for adjourn- 
ment of the case, they were prevented 
from producing their evidence to prove the 
fictitious nature of the sale deed, dated 
April 4, 1935, and so were treated unjustly 
-and (2) that the suit for ejectment also 
should have been held to be barred under 
8 7 (b), U. P. Encumbered Estates Act. 
As to the first point, we agree with the 
learned District Judge that in view of all 
the circumstances, the appellant was him- 
“self to blame and has no right to complains 
The case was fixed for final hearing on 
November, 18, 1935. The defendants were 
not ready to go on with the case on that 
day and had no witnesses present. They 
-filed an application requesting the Court 
to consider certain legal matters and -to 
stay the hearing of tne suit until after the 
decision of the proceedings under the En- 
cumbered Estates Act pending in the 
-Court of the Special Judge and also said 
that their witnesses had not come on that 
.day. The learned Munsif postponed the 
-Case bo January 6, 1946, and ordered that 
the question of staying the hearing of.the 
suit would also be considered on that date. 
.In view of this order passed by the learned 
Munsif it was the duty of the defendants 
to have their evidence ready on January. 6, 
1946. If they feltany difficulty in the matter, 
they should have moved the learned Munsif 
to re-consider his order of November 18, 
. 1935, soon after thet date. They did noth- 
ing up to January 2, 1936, when they put 
in an application praying that the legal 
issues might be decided first on Jan- 
uary 6. No orders were passed on this 
application on January 2. iven then the 
defendants took no steps to be ready with 
their evidence of January 6. On that 
date the application of January 2 was 
-taken up and was rejected. The defendants 
then stated- that their witnesses were not 
present and asked for adjourment. The 
learned Munsif observed that the defend- 
‘ants had applied for time more than once 
and rejected their application and pro- 
ceeded to hear the suit. We agree with 
the Osurts below that there really was no 
subsvance in the plea as to the sale deed 


174~39 & 40 en 


MUKAT BIHARI LAL v. MANMOHAN tat (ALL) 


805 


being fictitious raised by the defendants. 
We hold that there is no force in this 
contention of the learned Oounsel for the 
appellant. | 

The second point raised by the learned 
Counsel for the appellant deserves serious 
consideration and we kave heard Counsel 
on both sides at length The appellant's 
argument amounts to this, that 8. 7 (b), 
U. P. Encumbered Estates Act as amended 
should be read thus: ‘No fresh suit or 
other proceedings (other than an appeal 
or revision against a decree or order) or a 
process for ejectment for arrears of rent 
shall . .. be instituted . . . in respect of 
any debts incurred...” To put it still 
more clearly he asks us to read the section 
thus: “No fresh suit or other proceedings 
. .. Or & process for ejectment for arrears 
of rent shall ... be instituted . . . in 
respect of any debts..." Now, there is 
no doubt that several criticisms can he 
levelled. against such a reading. Firstly the 
words “or other proceedings” having 
already been used, there was no necessity 
to say further “or a process for ejectmeént 
. . . Secondly, the word “instituted” 
does not appear to be avery appropriate 
expression in connection with “a process 
for ejectment.” Thirdly “...a process 
for ejectment for arrears of rent ...in 
respect of any debts incurred ,..” sounds 
odd to say the least of it. Fourthly, it is 
not usual to use the word “process” for.a 
suit. On the other hand the learned Counsel 
for the plaintiff-respondent in effect argues 
that the sub-section should be read thus: 
“No fresh suit or other proceedings (otuer 
than an appeal or revision against a decree 
or order, cr a ‘process for ejectment for 
arrears of rent) shall. .: be institutdd 
...in respect of any debts...” He 
contends thatthe comma after the word 
“order: and before ‘‘or a process |..." 
should not be taken into consideration and 
has cited authorities for the proposition. 
that in interpreting statutes it is permissi- 
ble to disregard- punctuation marks. “His 
contention is that the phrase “other than” 
governs “a process for ejectment” also ; 
now sub-s. (a) of this section provides: 
“AJl prcceedings pending ai the date of the 
said order... except an appeal or revi- 
gion against- a decree or order shall be 
Stayed...” 

Thus the argument put forward on:behalf 
of the plaintift‘respondent, “if accepted, will 
lead to the startling result that if a suit 
for ejectment has been filed- before anid 
is pending at the date of the order of 
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the Collector under s. 6 of the Act, it will 
have to be stayed but a fresh suit for 
ejectment filed- after and in spite of the 
passing of such an order by the Oollector 
will have to be entertained. The words 
‘all proceedings,’ in our opinion, are wide 
enough to include a suit for ejectment. It 
seems to us that whichever way the sec» 
tion is read, some anomaly or other resulte. 
After giving the matter our careful con- 
sideration, we have. come to the conclusion 
that the interpretation contended for by 
the learned Counsel for the appellant must 
be accepted as being more in. consonance 
with the intention of the Legislature. We 
are of opinion that too much weight should 
not be given to arguments based on the 
inappropriateness cf words and phrases 
occurring in the section, We may further 


note that one of the meanings of the word , 


“process” which the “New English Die- 
tionary” by Sir James Murray (Oxford: 
at the Clarendon Press) gives is “suit.” 
According to the “Imperial Dictionary” 
‘the word “process” is wide enough to in- 
clude the whole course of proceedings in a 
law suit from the original writ (which in 
India will be the plaint) to the final writ 
of execution. It seems to be derived from 
the French word process which means a 
law suit. Weare alsoof the opinion that 
a suit for ejectment on the ground that a 
forfeiture has been incurred by reason of 
the non-payment of house rent so that the 
‘lessor has become entitled to eject his 
lessee in spite of the fact that the term 
‘fixed for the tenancy has not yet expired 
is a suit “in respect of” the. arrears of rent 
“which must be held to be within the 
meaning of the word “debt” as defined in 
the Act. Forthe reasons given above, we 
allow this appeal and modifying the decree 
of the lower Appellate Court dismiss the 
plaintiff's suit. In the circumstances of 
‘the case, we direct that the parties shall 
bear their own costs throughout. 
D. Decree modified. 
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Owner dying intestate and without heirs—Village 
community, whether succeeds—Riwa}-i-am—Later 
riwa}-i em, value of—Record of Righis—Certatn per- 
a entered as owner of land—Presumptton of owner- 
ship. 

According to the custom in Pathankot Tahsil as 
recorded in answer to question No. 31, in the riwa} 
i-am of 1911-12, the village community has a pre- 
ferential claim of succession to the land, when the 
owner dies intestate and without any heirs. 

The later riwaj-t-am must carry more weight than 
the previous one and this ia on the ground that ori- 
ginally a statement of custom in the rtwayt-am 1 
enforceable only during the currency of the settle- 
ment. 

There isa presumption of ownership to a land of 
& person who has been entered in the revenue Te 
cords asan owner thereof, This presumption, how- 
ever, is rebuttable. 


8.0. A. from the decree of the Senior 
Sub-Judge, Gurdaspur, dated June 6, 1935. 

Mr. Mehr Chand Mahajan, for the Appel- 
lants. 

Mr. Chiranjiva Lal Aggarwal, 
Respondents Nos. 1 and 3. 

Judgment.—The land in digpute origi- 
nally belonged toene Hussain Bakhsh who 
was assumed to have died childless and 
without any legal heirs. His land was 
mutated, half in favour of the Orown on 
account of escheat, and half in favour of 
the appellartt, who is a member of the 
proprietary body inthe village in which 
the land is situated. Hussain Bakhsh 
during his lieftime had mortgaged the 
land with possession to the respondent. 
After the mutation in his favour the appel- 
lant inetituted a suit for redemption of 
half the land on payment of half the 
mortgage money. This suit was contested 
on the ground thatthe appellant was not 
an owner of the land and the mutation of 
half the land in his favour was opposed to 
The learned Senior Subordinate 
Judge has held thatthe appellant is not 
entitled to redeem the land because he is 
not the owner thereof, but has granted a 
certificate under s. 41, Punjab Courts Act, 
to enable the apppellant to appeal to this 
Oourt. The question depends merely on 
the statement of custom ın the riwaj-t-am 
Answer to Question No. 31 in the riwaj-t-am 
of 1911-12 is quite clear on the point. 


The question was : 
"Enumerate in the order of their succession the 
entitled to the estate of a man who dies 
intestate, leaving no relations,” 


for 


The reply was : 

“All the tribes of the Shakargarh Tahsil state 
that in the absence of all relations including daugh- 
ters and sisters and their descendanta,® the land 
should be recorded as Government property. Those 
of the Pathankot Tahsil state that the village com- 
ef has a preferential claim, Those of the other 
Tahsils state that the contingency of a man having 
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no collaterals in his own village or any other is 
inconceivable.” 


The land in dispute is situate in the 
-Pathankot Tahsil. It is, therefore, clear 
that according to the custom in that Tahsil 
as recorded in answer to Question No. 31, 
the village community has a preferential 
claim and it is on this ground that the 
present appellant claims a right to redeem 
the respondent’s land. On behalf of the 
respondent reference is made to answer 
to Question No. 31 in the previous riwaj-i-am 
of 1893. According io that the custom was 
that the property of an intestate leaving 
no relations isto devolve to Government 
excepting in Batala where the village com- 
munity has got a preferential claim and 
that only if the deceased was a mem- 
ber of the same community. The learned 
Judge below has preferred the statement 
of custom in the riwaj-t-am of 1893 te 
that inthe rtwaj-i-am of 1911-12 on the 
-ground thatthe later riwaj-t-am was not 
so carefully prepared. 4 see no justification 
for thisremark On the other hand, if the 
-answer to Question No. 31 is to constitute 
a guide in this respect, the later nwaj-+-am 
is more detailed. Butthe learned Oounsel 
says that this riwaj-i-am dheg not make 
any distinction when the deceased was a 
member of the same community as the 
claimant. This, in my opinion, does not 
make the answer given in the riwaj-i-am 
of 1911-12 indefinite The latest authority 
of this Oourtis that the later riwaj-i-am 
‘must carry more weight than- the previous 
one and this ison the ground that origi- 
nally a statement of custom in the riwaj-t- 
-am is enforceable only during the currency 
of the settlement, - 

A further ground on which the appel- 
‘ants’ claim can be sustained is that in 
the revenue records he is entered as the 
owner of the land which he seeks to redeem 
and there is a presumption of ownership 
in his favour, which has to be rebutted by 
the respondent, who has failed to do go. 
It is noticeable that the Government has 
made noclaim to the proprietorship of the 
land in suit, and the plea of the respon- 
dent is that the Government is the owner 
of the land and notthe appellant. I hold, 
therefore, that the custom relied upon by 
the appellant has been proved and, accept- 
jog this appeal, I decree the suit with 
costs throughout. 

- Three months for redemption from Nov- 
ember 5, 1936. 


D: Appeal allowe d. 
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ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 1593 

of 1935 
November 29, 1937 
Ganga Nata, J. 
GYAN DATT AND OTHRRE—JUDGMENT- 
DABTORE~—ÅPPALLANTS 
VETEUS i 
SADA NAND LAL AND oftasrs—Drorgr- 
HOLDSRS— RESPONDENTS 
Hindu Law—Joint family—Legal representative— 
Person suing, whether should describe himself as 
manager—Oivil Procedure Code Act V of 1998), 
3.2 (11). 
The Na rtion of the definition of “a legal re- 
presentative | in 8. 2 (11), Civil Procedure Code, is 
wide enough to cover the case of a co-parcaner who 
gets property by survivorship on the death of a 
co-parcener who sues or is sued in a representative 


character, Kf , KA 
In the case of a joint Hindu family, it is not 
necessary that a person who sues or is sued in the 


representative character should be deseribed as the 
manager of the family, It is sufficient that the per- 
son who sues or issued holds a representative charac- 
ter. Hori Lal v. Nimman Kunwar (1) and Lingan- 
gowda v. Bastangowda (2), relied on. 

Ex. 8. O. A. from a decision of the Sub- 
Judge, Mirzapore, dated February 11, 1935. 

Mr. A. Sanyal, for the Appellants. - 

Mr. Shiva Prasad Sinha, for the Respon- 
dents. 

Judgment.— Thisis a judgment-debtor’s 
appeal and arises out of execution proceed- 
ings taken out against them by the res- 
pondents decree-holders. The respondents 
have got a decree for possession by demo- 
lition of the construction alleged to. have 
been made by Bechchai deceased-and other 
judgment-debtors. After passing of the 
decree, Bachchai died and the appellants 
who are his sons and grandsons have been 
brought on the record as his legal repre- 
sentatives. They objecied to the execution 
of the decree on the ground that they were 
not the legal representatives of Bachchai 
and were not bound by the decree. The 
objection taken by them is inconsistent, in- - 
asmuch as at one place in it they have 
stated that they were in possession of the 
property in dispute intheir own right and 
at another place they have contended that 
the whole property passed to them by 
survivorship on the death of Bachchai. 
They have not denied that Bachchai had an 
interest: in the property in dispute. -They 
contended: i 

“That whatever right and interest Bachchai Dube 
hadin the property in question came to an end with 
his death and the objectors are ın’ posseasionof the 


edd by the law of survivorship; they cannot in 
w be his legal representatives,’ 


According to them, no decree passed 
against one member of the joint Hindu 
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family would be binding on and executable 
against the other members. If according to 
them a son who is joint with his father is 
held not to be a legal representative of the 
father, a decree other than a decree 
for debt, as for example a decree for pos- 
session or a mortgage decree obtained 
against the father, would be infructuous. 
In one sense a co-parcener leaves no estate 
in theco-parcenary property on his death, 
and underthe Hindu Law a surviving co 
parcener, even though ason, does not get 
his property by succession as his heir. A 
co-parcener does not succeed to the pro- 
perty through another co-parcener and in 
this sense the estate of the judgment debtor 
does not devolve on his death on his joint 
son. But if the father represented the 
estate of the joint family during his lıfe- 
time, itis difficult to hold that the son 
though joint with him cannot represent 
the estate of the joint family which was 
represented by his deceased father and is 
not a person who in law represents the 
estate of a deceased person. In order to 
be 8 legal representative under s. 2 (11), 
it is Mot necessary that a person should be 
a legal heir of a deceased person. “Legal 
Tepresentative” as defined in s. 2 (11) means 
a person who in law represents the estate 
of a deceased person, and includes any 
person who intermeddles with the estate 
-of the deceased and where a party sues 
or is sued in @& representative character 
the person on whom the estate devolves on 
the death of the party so suing or sued. 
The last portion of this definition is wide 
enough to cover the case of a co-parcener 
“who gets property by survivorship on the 
death of a co-parcener who sues or is sued 
in a representative character, 


- In the case of a joint Hindu family, it is 
“hob necessary that a persou who sues or 
18 sued in the representative character 
shouid be described as the manager ot the 
family. It 1s suthcient that tne person 
who sues or is sued holds a 1epresentative 
‘Character. In Hori Laly. Numman Kunwar 
(1), ıt was observed (mae p. Sut: 
“The ordinary rule undoubtedly is that all persons 
interested an a suit should be made patties to 15. But 
in the case ot Joint Hindu tamily, this 1ule 18 complied! 
with if the manager Of the tamily 1s gued or sues and 
thus represents the other members ot the iamuly, 
-W bat is requiied is that all persons whose interests 
are to be uftected by the suit are suthcienty and 
substantially represented. In the case ot a joint 
Hindu family, aii perscos interested are represented 
in the suit by the manager and substantially parties 


34 A 549; 15 Ind. Uas. 126; 9 A LJ 819. | 
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to it- through the manager. I do not think that itis 
essential that the manager, when he brings his suit, 
should state in distinct terms that he issuing as 
manager, or thatthe plaintiff in a suit against the 
family should describe the defendant as the mana- 
ger ot the family. All that is essential is that the 
manager is infact suing or is being sued as such in 
respect of a family debt. lf it is denied that the 
person suing or sued is the manager, that fact must 
be proved.” 


ln Lingangowda V. Bastangowda (2), it was 
observed by their Lordships of the Privy 
Oouncil : 

“In the case of a Hindu family where all have 
rights, it is impossible to allow each member of the 
family to litigate the same point over and over 
again, and each infant to wait till he becomes of age, 
and then bring an action, or bring an action by his 
guardian before, and in each of these cases therefore 
the Court looks to the Expl. 6, of s, 11, Civil Procedure 
Code, 1908, to see whether or not the leading member 
of the family has been acting either on behalf of 
minors in their interest, or if they are majors, with 
the assent of the majors.” 

e In the present case, the suit was brought 
against Kacochai Dube as manager of the 
family constituted by him and the objector. 
There is no doubt éhe fact that he was the 
manager of the family was denied in the 
written statement. The objectors have 
denied in the execution proceedings also 
that Bachchai Dube was the manager of 
the family. But they admitted that they 
prosecuted the case on behalf of their father, 
Bachcnai Dube, and they fought it up to 
this Court. Tne learned Munsif has found 
that Bachchai Dube was the head and karta 
of the family. The lower Court has also 
affirmed this finding by observing that 
case was defended by Adya Prasad, one of 
the appellants on behalf of their grand- 
father, Bachcha: Dube, up to this Oourt. 
There can thus be no doubt that Bachchai 
Dube was the head and manager of the 
family, and as such, reptesented the whole 
family. it being so, the appellants will 
come under the definition of legal represen- 
tative as givenins. 2 (11). Under s. 90, 
Qivil Procedure Oode, where a judgment- 
debtor dies before ‘the decree has been 
fully satistied, the holder of the decree may 
apply to the Oourt which passed it to 
execute the same against the legal represen- 
tative of the deceased. 


It has been arged on behalf of the ap- 
Pellants that they were in possession of 
the property in their own right. As stated 
above, this contention is inconsistent with 
their statement in para. 3 in their objec- 


(3) ALR 1027 P O56; 101 Ind. Oas, 44; 54 IA 
122, 51 B 450; 52 M LJ 478; 25 ALJ 8340W 
N 424; (1927) M W N 352; 31 O W N 570; 29 Bom. 
L R518; 35 L W 739; 450 LJ 504; 8PLT 462 
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tion in which they stated that they were in 
possession of the property in dispute by 
Survivorship after the death of Bachchai 
Dube. They have not denied that Bachchai 
Dube had any right or interest in the pro: 
perty in dispute. On the other hand, they 
ave admitted it. Their contention was 
simply to the effect that they did not 
acquire any title through Bachchai Dube 
but independently of him under the law 
of survivorship. They might have done 
80, but it cannot be said thatthey did not 
Tepresent the estate which was represented 
by Bachchai Dube in the suit. I therefore 
agree with the finding of the lower Courts. 
There is no force in the appeal. It is 
therefore ordered that it be dismissed with 


costs. Permission for Letters Patent Appeal 
18 refused. 
D. Appeal dismissed. » 





MADRAS HIGH COURT 
Second Civil Appeal No. 1000 of 1933 
November 5, 1937 
ABDUR RAHMAN, 4). 
MAHALAKSHMI AMMA— APPBLLANT 
KRISHNA SLLA 
HOLLA—Rrsponpdgnt 
Evidence Act (I of 1878), a. 92—Scope of —Recitals 
of fact menttoned in document, if can be contradic- 
ted by evidence—Rvidence of absence or failure of 
consideration, if can be adduced under proviso (1).3 
Section 92 of the Evidence Act debars a person, 
who is a party to a contract from adducing any 
evidence w ich may “contradict, vary, add to or 
subtract from its terms,” but there is no justifica- 
tion for holding that the recitals of facts mentioned 


in the document cannot be contradicted by evi- 
dence 


Evidence of the absence or failure of considera- 


tion can always be adduced und 
6. 92 of the Evidence Act. oe Zags dhi 


S. C. A. against the decree of the Court 
of the Subordinate Judge of South Kanara 
in A.S. No. 22 of 1933, presented against 
the decree of the Court of the District 
oo of Kasargod, in O. 8. No. 276 of 

Mr. K. Y. Adiga, for the Appellant. 

r a K. Sanjwa Kamath, for the Respon- 
ent. 

Judgment —The only point that has 
been urged in this appeal is that the defen- 
dant was debarred from raising the plea 
under s. 92 of the Indian Evidence Act. 
The document Ex. A which is the basis of 
the suit; only states that as the defendant's 
wife was sickly and that the plaintiff had 
been ove him and looking after his 
children and had no other means of liveli- 
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hood, the defendant would continue to give 
certain quantity of paddy to the plaintiff 
during her lifetime. It was also mentioned 
in the dosument that the defendant wasa 
relation of the p'aintiffs’. 

It was contended before me that the 
defendant should not have been permitted 
to adduce any evidence against the contents 
of this document. I might say at the outset 
that there is a great deal of difference 
between the terma of a contract and the 
recitals of facts which are mentioned in a 
document. Section 92 of the Indian Evi- 
dence Act, debars a person, who is a party 
to acontract from adducing any evidence 
which may “contradict, vary, add to or sub- 
tract from its terms,” but there is no justi» 
fication for holding that the recitals of facts 
mentioned in the document cannot be con» 
tradicted by evidence. 

Taking the particular document in ques- 
tion, I find for instance, s statement of a fact 
that the plaintiff was a relation of the defen- 
dant. The plaintiff herself in the witness 
box denied it. Oan it be urged with any 
justification that the defendant would not 
be able to traverse this recital contained in 
Ex.A? There can only be one answer to 
the question. 

A great deal of stress was laid then by 
the Counsel for the appellant on the conten- 
tion that the plea raised and evidence led 
on behalf of the defendant to the effect 
that the defendant was only to receive 
paddy during her lifetime only if she served 
his wife and children could not be raised or 
substantiated by evidence as this was not 
covered by either proviso (3) or any other 
proviso to s. 92 of the Evidence Act. I do 
not agree with the contention. The defen- 
dant’s plea amounted really, in my opinion, 
toa plea of failure of consideration. The 
defendant's case was that the plaintiff was 
entitled to recover tha paddy for as long 
as services were rendered by her. He was, 
therefore, willing to pay for the period for 
whico the plaintiff served his wife and 
children after tha document was executed 
by him. 

It may be stated at once that the docu- 
ment on the basis of which the suit was filed 
does not mention any consideration at all. 
But even if it did, evidence of the absence 
or failure of consideration could always be 
adduced under proviso (1) to s. 92 of the 
Evidence Act. The plaintiff's assertion that 


' future services might have been a motive 


but did not form a consideration for the 
document is also untenable. 
{ would, therefore, repel the contention 
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raised on behalf of the appellant that the 
er doneg Jed on his behalf could be adduc- 
ed. 
The result is that the appeal fails and is 
dismissed with costs. 


N-D. Appeal dismissed. 


ee 
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LAHORE HIGH COURT 
Second Civil Appeal No. 414 of 1936 
October 12, 1936 
JAI LAL, J. 
MOHAMMAD KHAN — PLAINTIF — 
APPBLLANT 


VETEU8E 

CO-OPERATIVE SOCIETY, KHAWAS- 

PUR—DgFENDANT -RBBPONDENT 

Co-operative Societies Act (II of 1919), 2. 43 (1) 
— Rules framed by Punjab Government under, r. 18 
—Suit between society and members—Oivil Court, 
4 has jurisdiction to entertain—Arbttration— 

ward—Objection to jurisdiction of Court taken but 
not to award—Decree in terms of aword—Award, if 
can be challenged. 

The Oivil Court has no jurisdiction to entertain 
a suit between a society and its members, ete., by 
virtue ofr, 18 framed by the Punjab Government, 
under s. 43 (1), ig Sai Societies Act. Zamin- 


dara Bank, Sherpur Kalan v. Suba (2), doubted bat 
followed, 


When objection has been taken to the referring 
Court's jurisdiction to entertain a suit, but no ob- 
jection has been fled by either of the parties, the 
trial Court has no option but to give a decree in 
accordance with the award and it is not con- 


sequently open to either party to object to the vali- 
dity of the award on any ground by appealor by 
Ales Ladha Ram v. Ralla Ram (1), distinguish- 

8.0. A. from the decree of the District 
Judge, Amritsar, dated January 11, 1936. 
Mr. Mohammad Monir, for the Appel- 
lant. 


Mr. Abdul Rahman, for the Respondent. 


Judgment. — The appellant, Mian 
Mohammad Khan, instituted a suit against 
the Oo-operative Society, Khawaspur, for 
recovery of some money alleged to have 
been illegally recovered from him by the 
Society. A preliminary objection was 
raised by the Society that the Civil Court 
had no jurisdiction to entertain the suit, 
but this objection was decided againgt the 
Society by the trial «Judge, who held 
that he bad jurisdiction toentertain the suit. 
Subsequently the dispute between the 
parties were referred to arbitration. The 
arbitrator gave an award against ihe 
Scoiety and as neither party raised any 
objection to the award within the pres- 
cribed time the Oourt passed a decree 
against the Society ın accordance with the 
award. Against the decree an appeal was 
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preferred to the learned District Judge 
who has accepted it holding that the 
aw ird was invalid because there was an 
objection to the inherent jurisdiction of 
the trial Court to entertain the suit. The 
appeal was conseyguently accepted and the 
suit dismissed. The plaintiff has present- 
ed this second appeal. A preliminary 
objection is raised on behalf of the defen- 
dant that the plaintiff is not entitled to 
appeal because he has transferred his 
rights under the decree granted to him by 
the trial Court to another person and 
especially because the respondent himself 
had a decree against the appellant and 
sought to attach the decree obtained by 
the latter in execution of that decree, but 
the application for attachment was dis- 
missed on the objection of the transferee, 
The transferee, however, has made no 
application to be substituted in place of 
the appellant and I am unable to see how 
the respondent can,raise the preliminary 
objection to the maintainability of the 
appeal at the instance of the original 
plaintiff. The preliminary objection is 
devoid of force and I overrule it. 

On the merits, in my opinion, this appeal 
must succeed. The learned District Judge 
relied upon my judgment in Ladha Ram 
v. Ralla Ram (|, where I held that a party 
to arbilration could object to the legality of 
the award on the ground that the Court 
which referred the dispute to arbitration 
on the application of the parties had no 
jurisdiction to entertain the suit. In that 
case, however, objections had beer filed 
to the award, and objection had been 
taken to the jurisdiction of the Court. In 
the present case no objection had been 
filed by either of the parties and conse- 
quently the trial Court had no option but 
to give a decree in accordance with the 
award and it was not consequently open 
to either party to object to the validity of 
the award on any ground by appeal or by 
revision. Moreover, I am not satisfied 
that the view of the learned trial Judge 
that he had jurisdiction to entertain the 
suit ig erroneous. The rules framed by 
the Government relating to Oo-operative 
Societies have been framed under s. 43 (1), 
Co-operative Societies Act, 1912, which 
authorizes the Local Government, inter 
alia, to frame rules to provide that any 
dispute touching the business of a Society 
between members or past members’ of the 
Society or persons claiming tbrough a 


(1) A I R1938 Lah. 730; 112 Ind. Oas. 283; 10 Lah, 
L J 343. l 
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member or a past member or between a 
member or past member or persons 80 
laiming and the committee or any officer 
shall be referred to the Registrar for deci- 
jion or, if he so directs, to arbitration, 
ind to prescribe the mode of appointing 
an arbitrator or  arbitrators...... „eand 
ihe enforcement of the decisions of the 
Registrar or the awards of arbitrators. 
Kn pursuance of this, the Local Govern- 
«ment has framed rules Ex. P-6. Rule 18 is 
‘that any dispute of the description men- 
tioned ins. 43 (1) shall be referred to the 
Registrar and power has been given to 
the Registrar either to decide the dispute 
himself or to appoint arbitrators. In 
cl. (7), r.18, it is provided that the deci- 
sion of the arbitrator or of the Registrar 
shall not be questioned in any Civil or 
Revenue Court, Rule 49 of the Co operative 
Society in question merely provides that’ 
any dispute between the Society and its 
members, étc. shall be referred to the 
Registrar as provided in the rules framed 
by the Local Government. , 
It would tbus be observed that the 
jurisdiction of the Civil Oourtsis barred if 
there is a decision of the arkitrator or the 
Registrar, otherwise neither the Act nor 
the rules framed thereunder debar the 
jurisdiction of Civil Oourts to entertain 
disputes which otherwise have to be 
referred to the Registrar or to arbitration. 
In my opinion, till a reference has been 
made to the arbitrator or to the Registrar, 
the rale must be deemed to amount to an 
agreement between the Society and the 
members, etc., to refer all disputes of the 
Nature mentioned in the rule to arbitra- 
tion, and if a party chooses to institute a 
suit on such matter in a Oivil or Revenue 
Court, the proper procedure for the other 
party is to move that Court to etay its 
proceedings under cl. 18, Sch. II, Civil Pro- 
cedure Oode, which provides that where any 
patty to an agreement to refer to arbitra- 
tion, or any person claiming under him. 
institutes any suit against any other party 
to the agreement, or any person claiming 
under him, in respect of any matter 
agreed to be referred, any party to such 
suit may, at the earliest possible opportu- 
nity and in all cases where issues are 
settled at cr before such settlement apply 
to the Oourt, to stay the suit; and the 
Court, if satisfied that there is no suffi- 
cient geason why the matter should not 
be referred in accordance with the agree- 
ment to refer to arbitration and that the 
applicant was.........ready and willing to do 
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all things necessary to the proper conduc 
of the arbitration, may make an order 
staying the suit. 

No action was taken ander this rule by 
the Society, but reference has been made 
to a judgment of the Division Bench of 
this Oourt reported as Zamindara Bank 
Sherpur Kalan v. Suba (2). In that- 
case it has been held that the 
Oivil Court has no jurisdiction to en- 
tertain a suit between a Society and its 
members, etc., by virtue of r. 18 framed 
by the Panjab Government. It being 4 
Division Bench judgment, I am bound to 
follow it, though with great respect I do 
not agree with the conclusion of the 
learned Judges. Therefore I base this 
judgment on the ground that no appeal 
lay to the District Jadge against a decree 
passed in accordance with the award 
becanse no objection was raised within 
the prescribed time to the validity of the 
award on any ground whatsoever. I 
accept this appeal, set aside the decree of 
the learned District Judge and restore 
that of the trial Judge In view of the 
existence of a Division Bench judgment in 
favour of the respondent, I make no order 
as to the costs of this appeal. 

Appeal allowed. 


N. 
(3) A I R1934 Lah 418; 71 Ind, Oas 782° -> 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 673 of 1935 
November 29, 1937 
NTAMAT ULLAH, Ac. O. J. AND Varma, J. 
RAM SINGH~—PLAINTIFE— 
APPELLANT 


ve TSU 

SRI CHARAN AND OTABRS—~DBEFANDANTS 
eg RT 

Law — Alienation — ty — t | 
Pa tainted with immorality — Sale of family 
property—Legal necessity — Joint family—Manager 
Junior member, if can be manager—Barred debt, if 
can be consideration for sale of family property. 

If the debt contracted by the father is not tainted 
with immorality, and if it cannot be paid with- 
oui the sale of family property, a case of legal neces- 
sity for the son to transfer undoubtedly exists. 
Chiranji Lal v. Bankey Lal (1), dist hed. 

It is not always necessary that the eldest member 
of the family should be its karta. Where he is in- 
capacitated by failing health, a junior member may 
ee eri of the family is entitled to sell 
the family property for debt really due from the 
family. A debt barred by limitation may validly 
form part of the consideration of sale of the family 

roperty. Baas | 
i g. 0. A. from the decision of the Addi- 
tional Sub-Judge, Aligarh, dated February 


98, 1935. 
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a Baleshwari Prasad, for the Appel- 
ant. 

Mr. N. P. Asthana, for 
dents. 

Niamat Ullah, Ag. C J.—This is a 
plaintiffs second appeal and arises cut of 
a suit for possersicn of the property specifi- 
ed at tke foot of the plaint by annulment 
of a sale deed executed on June 8, 1931, 
by his brother, Pitambar Singh and his 
first cousin, Maharaj Singh. The Court 
of first instance decreed the suit to the 
extent of the plaintiff's share and dismiss- 
ed it as regards the share of his brother, 
Pitambar Singh. The plaintiff had not 
claimed any relief in respect of the share 
of his cousin, Mabaraj Singh who was 
separate. On appeal by defendant No. 1, 
the lower Appellate Oourt dismissed the 
suit in its entirety holding that the con- 
sideration of the sale deed so far as it 
was in respect of the property belonging 
to the plaintiff and Pitambar Singh was 
euch as justified the sale of the shares 
of both the brothers. The plaintiff has 
‘preferred the present appeal and challenges 
‘the correctness of the view taken by the 
lower Appellete Court. The following 
pedigree will explain the position of the 
principal parties to this case : i 


the Respon- 








LAIK oo 
|. | 
Mukat Singh Gopal Singh 
Maharaj Singh alias 
Bhaoo Singh, (Defendant 
No 5.) 
| 
| 
Ram Singh Pitambar Singh 
(Plaintiff) (Defendant No. 4.) 


The family possessed a small zamindari 
share in village Malawan, mahal Mahtab 
Singh, Pargana Sonhar, District Etah. It 
“is common ground that half of it belonged 
to Maharaj Singh whose branch had separat- 
“ed from the plaintiffs branch some time 
” before the execution of the sale deed in ques- 

tion. The other half belonged to Mukat 
' Singh and his two sons. The sale deed 
` dated June 8, 1931, related tothe zamin- 
dart property referred to above The con- 
sideration was Rs. 2,500 which was made up 
‘ mostly of sums due under earlier transactions 
_ of loan. It is nct disputed that Rs. 1,181-8-0 

was due from Maharaj Singh whose half 

share was conveyed in lieu thereof by the 
sale deed in question. The remaining con- 
sideration which is impugned by the plaintiff 
is shown on the face of the sale deed ag 
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made up of several items due from Mukat 
Singh and his sons and forms the con- 
sideration of the other half. Those items 
are detailed below: (1) Rs. 674 due under 
a deed of simple mortgage for Rs. 600, 
dated Mav 22, 1929, executed by Mukat 
Singh and Pitambar Singh in favour of 
defendants Nos. 2 and 3. (2) Rs 224 due 
under a promissory note dated May 18, 1930, 
executed by Mukat Singh in favour of 
defendants Nos. 2 and 3. 73) Rs. 370 due 
under a promissory note, dated February 
20, 1931, executed by Pitambar Singh, 
defendant No. 4, in favour of defendants 
Nos. 2 and 3. (4) Rs. 50 advanced in 
cash at the time of the sale deed for the 
expenses of regisiration, etc. 

The total of these sums comes to 
Rs. 1.818 which is more than half of 
“Rs 2,500, the consideration of the sale deed, 
dated June 8, 1931. Jt is admitted that 
Mukat Singh died some time between 
May’ 18, 1930, wen the promissory note 
of that date was executed by him, and 
June 8, 1931, wken the sale deed in ques- 
tion was executed by his son Pitambar 
Singh, defendant No. 4 and Maharaj Singh. 
After the execution of the sale deed already 
referred to, defendant No. 1 instituted a 
suit for pre-emption and has since become 
the owner of the property conveyed by that 
sale deed. The lower Appellate Court 
has found that the sum of Rs. 674 due 
under the deed of simple mortgage re- 
presented a debt payable by Mukat Singh 
and was, therefore, binding on his sons. 
As regards the second item, it has found 
that it was borrowed by Mukat Singh for 
defraying the expenses of the plaintiff's 
marriage. The validity of this item has 
been admitted before us. The lower Ap- 
pellate Court has also found that item 
third was binding on the plaintiff because 
it represents a debt which had been con- 
tracted by Pitambar Singh, defendant 
No. 4, for the purchase of bullocks for the 
family and for the gauna ceremony of 
the plaintiff. The last item has been found 
to be valid because the rest of the con- 
sideration of the sale deed is valid. The 
learned Advocate for the appellant has 
contested the findings of the lower Ap- 
pellate Court on items Nos. (1) and (3) only. 
We proceed to consider his contentions in 
regard to them.. 

It is argued on the authority in Chiranjt 
Lal v. Bankey Lal (1), that it is the privilege 
of the father alone to alienate family 

(1) (1938) AL J 198; 142 Ind. Oas. 333; A I R 1933 
All. 278455 A $70; Ind. Rul. (1933) All 101 GF B), 
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property for payment of his own antece- 


dent debt and that so far as Pitambar.. 


Singh, defendant No. 4, purported to sell 
the property in dispute for payment. of 
the debt due from his father, Mukat Singh, 
under.the deed of simple mortgage dated 
May 22, 1929, it cannot be considered to 
be valid in the absence of proof of legal 
necessity. It is said that there is no evi- 
dence to prove any legal necessity as 
regards the sum due under the deed of 
simple mortgage. That case is not an 
authority for the proposition that the trans- 
faree shouid prove legal necessity for the 
father to contract the debt. All that it 
decides is that mere antecedency of the 
debt. does not entitle one of the sons to 
sell the family property. If the debt 
contracted by the father was not tainted 
with the immorality, and if it could not 
be paid without the sale of family property, 
a caseeof legal necessity for the son to 
transfer undoubtedly*exists. There is noth- 
ing in that case to negative this view. 

It seems to us to be undeniable in 
this case that Makat Singh was liable to 
pay tke principal and interest dne under 
the deed of simple mortgage, dated May 
22, 1929. The fact that his son Pitam- 
bar Singh, defendant No. 4 had also 
joined in the execution of that deed can- 
not diminish Mukat's liability for the 
entire debt. The mortgage, being simple, 
it was open to the mortgagee. assuming 
that tLe mortgage was not valid, to obtain 
a personal decree against Mukat Singh 
for the principal and interest. It follows 
that after the death of Mukat Singh his 
two sons including the plaintiff were 
liable to pay what was due from their 
father under the mortgage deed of 
May 22, 1929, to the extent of the family 
proper.y in their hands. The learned 
Advocate argued that inthe absence of 
any pressure on theestate, Pitambar Singh, 
defendant No. 4, was not entitled to transfer 
what belonged to him and his younger 
‘brother the plaintiff, who was assumed to 
be minor on tke date of sale though he 
was nct As we understand his contention, 
‘he argues that defendant No.4 should 
have waited till the creditor obtained a 
decree and proceeded to sell the family 
property in satisfaction of the debt due 
from the plaintiffs father. We have not 
bean referred to any authority in support 
of this view. In our opinion, since there 
was: a debt which the sons of Mukat Singh 
were bound to pay and which could not be 
paid otherwise than by sale of the family 
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property, there was a case’ of legal necessi- 
ty which justified the sal2 by Pitambar of 
so much ofthe property as was sufficient 
to satisfy the debt. 

The lower Appellate Court has definitely 
found that the entire income of the 


gaminiari’ belonging to this branch of the. Ks 


family was Ra. 41-8-0 and that ‘the 
tenancy lands held by the family vielded 


an income of Rs. 120 a year. Sone 3 


regard to the liability of the family whic 
included at least the first three 


two brothers could not be paid except by 
sale of the family property. This is all 
the more clear from the fact that accord- 
ing tothe finding of the lower Appellate 
Court the recurring expenses of the family 
amounted to Rs. 360 a year. In these 
circumstances, we are clearly of opinion 
that though Pitambar Singh, defendant 
No. 4, was not entitled to sell the; family 
property merely because there was 
antecedent debt of his father, but 
having regard tothe circumstances of the 
family che salein question was warranted 
by legal necessity in s% far as binding 
debts could not be paid otherwise than by 
sale of the family zamindavi. ; 
The third item of Rs. 370 is challenged 
by the learned Advocate for the appellant 
on two grounds. First, it is said that the 
promissory note which evidences it was 
executed by Pitambar Singh, defendant 
No. 4, though Mukat Singh was alive. It is 
argued that though the sum might have 
been borrowed for family purposes, it was 
not the province of a junior member of a 
family to contract loans over the head of 
the karta, namely Mukeat Singh. The 
finding of the lower Appellate Court that 
this sum had been borrowed for the pur- 
chase of bullocks for the family and for 
the plaintiff's gauna ceremony, has not 
been challenged as indeed it could not be 
challenged in second appeal. We think 
that it is not always necessary that the 
eldest member of the family should be its 
karta. It is clear to us that when the 
promissory note dated February 20, 1931, 
was executed, Pitambar Singh, defendant 
No. 4, was at the head of the aoe 
affairs probably because Mukat Sing 
had been incapacitated by failing health. 
It is noteworthy that the latter died not 
long afterwards. The fact that the loan 
was contracted for family purposes itself 
shows that Pitambar Singh was acting for 
the family and that his father had 
ceased to function as karta, We think, 
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items è 
. above-mentioned, the debt due from the 
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therefore, that the contention of the learn- 
ed Advocate for the appellant on this part 
of the case hasno foree. Secondly, it is 
argued that the promissory note relating 
to this sum was insufficiently stamped 
and, therefore, inadmissible in evidence. 

It is contended that Pitambar Singh, 
defendant No. 4, should not have sold 
any part of the family property for pay- 
ment of a debt which could not have 
been reccvered by the creditor. In the 
first place we are unable to say that the 
creditor would not have been successful 
in recovering by suit thesum due under 
the promissory nole dated February 20, 
1931. It is obviously not possible for us to 
decide in this suit what would have been 
the fate of the creditor's suit based on 
that promissory note, or otherwise. In 
the second place we think that the karta 
of the family is entitled to sell the family 
property for debt really due from the 
family. It has been repeatedly held that 
a debt barred by limitation may validly 
form part of the consideration of sale 
of the family property. Ib is clear that at 
the time the sale deed was executed, 
Pitambar Singh, defendant No. 4, honestly 
believed that the sum of Rs. 370 evidenced 
by the promissory note was due from the 
family. He was not so well-versed in law 
aa his learned Advocate and did not re- 
pudiate the creditor's claim on such ground 
ayis row urged on h's behalf. Hindu 
Law dies not recognise technical pleas of 
this kind, and in any case, does not insist 
on evasion of payment of just debts. 
Wethink for these reasons that the 
validity of the third item of the considera- 
tion is not open to question on the 
grounds suggested on behalf of the appel- 
lant. 

The result of our findings is that the 
sale of half of the property belonging to 
Mukat Singh's branch was jastified by 
legal necessity and that the title of the 
contesting respondent No. 1 is not open to 
challenge. The appeal is dismissed with 
costs. 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Execution F:rst Civil Appeal No. 201 of 1936 
November 25, 1935 
Jal LAL, J. 

HEM RAJ—DBOREB HOLDER —ÅPPELLANT 
VETSUS 
ASA RAM AND oTHges—J UDGMENT-DEBTORS 
AND ANOTHER — GaRNISHRE—RasPpoNDENT 

Haecution—Atiachment of debt due to judgment- 
debtor—Claim on debt not barred on such date—In- 
vestigattion—Debt barred before final order—Crucial 
date in such cases—Decree-holder's right to recover 
debt due to judgment-debtor held not barred—Civil 
Procedure Code (4ct Y of 1908), O. XXI, r. 83(A). 

A decree-holder attached on February 19, 1933, a 
debt due to the judgment-debtor from one D before 
his right to sue for it was barred, Before it was 
barred, the Court investigated the claim against D 
under Ò. XXI, r. 63-(A), Civil Procedure Code. These 
proceedings continued till 1936, and final order was 

assed in March 1936, when the claim against D 
pad become barred: 

Held, that the attachment having taken place be- 
fore’ the expiry of the period of limitation and the 
Court having started investigation into the claim of 
the judgment-debtor under O. XXL r. &3(A), it 
must be assumed that the proceedings about*an order 
of payment under O. XXI, r. 63 (A), were instituted 
in the executing Court at the latest in September 
or October 1933, when admittedly the debt due to 
the judgment-debtor had not become barred by time, 
The crucial date in such cases is either the date of 
attachment, which gives a right to the attaching 
decree-holder to claim an order against the garnishee 
for payment or in any casethe date when the Court 
denies to investigate the elaim of the judgment- 
debtor against the garnishee. Any order, therefore, 
which may subsequently be passed must relate back 
to the date of attachment or to the date when the 
Court decided to investigate the claim. The pro- 
longation of the proceedings was immaterial for 
the present purpose. It must be assumed that the 
Court properly proceeded to hold an investigation 
under O. XXI T. 63 (A), and in pursuance of those 
proceedings it was competent to make an order 
against D to pay the amount in Oourt and that the 
parties aggrieved from such an order are entitled to 
appeal. 

Exn. F. O. A. from the order of the Sub- 
Judge, First Olass, Dera Ghazi Khan, dated 
March 18, 1936. 

Mr. Mukand Lal Purt, for the Appellant. 

Mr. Shambu Lal Puri, for the Respon- 
dent (Garnishee). 


Judgment.— The appellant Bhai Hem 
Raj obtained a money decree against Asa 
Ram fora comparatively big amount, and 
in execution of this deeree he attached 
some debts alleged to be due to hisjudg- 
ment-debtor. One of the debts so attached 
was said to be due from Dewa Ram, 
respondent. The application for attachment 
of this debt was made on February 19, 
1933, the order of attachment was made on 
February 27, 1933, and it was served upon 
Dewa Rem on June 8, 1933. Some time in 
the menth of September or October 1933, 
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the Oourt decided to proceed with the 
investigation of the claim of Asa Ram 
against the garnishee Dewa Ram, These 
proceedings continued till the commence- 
ment of 1936. Evidence was recorded in 
February 1936 and on March 18, 1936, the 
final order was passed. On the dates when 
the proceedings were held in the beginning 
of 1936, the right of Asa Ram to sue for 
the recovery of the debt from Dewa Ram 
had become barred by time, if time is 
computed normally from ihe date on which 
the debt was payable to Asa Ram. Asa 
Ram's right to recover the debt apart 
from the proceedings under O. KAT, r. 63 
{A), Civil Procedure Code, became barred 
by time on July 4, 1934. The executing 
Court, therefore, held on March 18, 1936, 
that ‘limitation is not checked by attach- 
ment’ and consequently he refused to order 
the garnishee to pay the amount. The 
decree-holder has appealed against this 
order. ° > 

‘The matter isnot free from difficulty, but 
after careful consideration I am of opinion 
that the attachment having taken place 


before the expiry of the period 
of limitation and the ,Court having 
started investigation into the claim 


of the judgment-debtor under O. XXI, r. 63 
(A), it must be assumed that the proceedings 
about an order of pa;ment under O. XXI, 
r.63 (A) were instituted in the executing 
Oourt at the latest in September or October 
1933 when admittedly the debt due to the 
judgment-debtor had not become barred by 
time. The crucial date in such cases is 
either the daté of attachment, which gives 
a right to the attaching decree-ho'der to 
claim an order against the garnishee for 
payment or in any case the date when the 
Court decides to investigate the claim of the 
judgment debtor against the garnishee. Any 
order, therefore, which may subsequently 
be passed must relate back to the date 
of attachinent or to the date when the 
Qourt decided to investigate the claim 
The prolongation of the proceedings is, in 
my opinion, uxmaterial for the present 
Purpose. Thisis the only point that was 
urged before me. No other point was 
raised by Oounsel on either side. I must, 
therefore, assume that the Gourt properly 
proceeded to hold an investigation under 
O. XXI, r. 63 (A) and in pursuance of 
those proceedings it was competent to make 
an rder against the garnishee to pay the 
amount in Court and that the parties 
aggrieved from such an order are entitled 
to appeal, On this assumption, in my 
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opinion, this appeal must succeed becanse. 
the expiry cf the limitation after attach- 
ment or at any rate, during investigation 
underQ. XXI, r. 63 (A) does not prevent 
the Oourt from passing! an order for pay- 
ment. 

I, therefore, accept this appeal, set aside 
the order ofthe executing Court and direct 
it to order the garnishee to pay the debt due 
from him to the judgment-debtor Asa Ram 
in Court under O. XXI, r. 63 (A, Civil 
Procedure Uode. There will be no order as 
to the costs of these proceedings on account 
of the difficult question of law involved. 


N. Appeal accepted. | 
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ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1643 of 1934 
Arril 1, 1937 
SULAIMAN, O. J. AND Bannet, J. 
NANHE LAL AND ANOTHBR—P LAINTiFRg— 
APPRLLANTS 

VETEUS 
RAM BHAROSE AND orages—Daranpants 
—RgsPoNDENTs 

Mortgage — Suit by prior mortgagee — Subsequent 
mortgagee of part left out- Subsequent suit against 
them, tf borred—Transfer of Property Act (IV of 
1882), 3. 3—“Immovable property" —Standing timber, 
if immovable rty—Grove of | shisham and nim 
trees—Mortgage of -Whether comes under Chap, IV. 

Where in the previous suit by the prior mortgagee 
the subsequent mortgagees of a part of the mortgaged 
property had by mistake been left out, there is noth- 
ing to bar a subsequent suit against the persons go 
left out. 

Under s. 3, Transfer of Property Act, the definition 
of immovable property does not include standi 
timber. Thereforea grove consisting of shisham 
nim trees does not constitute immovable property and 
consequently its mortgage isa hypothecation of mov- 
able property only, and does not come under Chap IV 
ofthe Transfer of Property Act. 


5. O. A. from the decision of the Addi 
tional Sub-Judge, Farrukhabad, dated Oc- 
tober 2, 1934. 

Messrs. G. S. Pathak and Babu Ram 
Avasthi, for the Appellants. 

Messrs. N. P. Asthana, Shabd Saran and 
A.M Gupta, for the Respondents, 

Sulaiman, C. J.—This is a plaintiffs 
appeal arising out of 4 suit for sale on the 
basis of a mortgage-deed dated January 20, 
1922, executed by one Mulla in favour of 
the plaintiffs hypothecating & house and 
a property called “Nibhera,” which was a 
collection of two shisham and 13 nim trees 
standing on land not belonging to the 
mortgagor. After this mortgage-deed, the 
mortgagor executed a second mortgage 
deed of the trees only in favour of Nanki. 
Nanki brought a suit for sale on the basis 
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of his mortgage deed, without impleading 
the present plaintiffs, and obtained a decree 
and purchased the trees. After his death, 
the property was sold by his widow, viz., 
defendant No. 2 in this case, to the vendee, 
defendant No. 3, and the latter appears 
tohave cut away the trees and appropri- 
ated them. The plaintiffs then brought a 
suit in 1930 on the basis of their mortgage 
deed and obtained a decree and executed 
it and got the house sold and purchased 
it themselves. In the meantime, Nanki 
had died before the suit and his heirs 
were not brought on the record. The 
plaintiffs were, therefore, unable to proceed 
any further. The present suit was brought 
in 1932 for sale on the same mortgage deed 
wi enforcing the charge against the trees 
which had, in the meantime, been appro- 
priated by defendant No. 3. The lower 
Appellate Court held that the trees which 
stood on the land constituted an immov- 
able property, but that defendant No. 3 
was not personally liable to make good 
the loss to the mortgagee. It also held 
that the second snit was not maintainable. 
One of us before whom this appeal first 
came up, referred it to a Division Bench. 
Tt seems tous that the view taken by the 
lower Appellate Court that the suit is not 
maintainable is not correct. The previous 
suit had been brought at a time when the 
defendant Nanki was dead ard the decree 
‘obtained against the deceased person was 
altogether void. As Nanki was not interest- 
ed inthe house sold and was a mortgagee 
‘of the grove only, the decree was not 
binding on his heirs so far as the grove 
was concerned. The result therefore was 
that in the previous suit the subsequent 
mortgagees of a part of the mortgaged 
property had by mistake been left out. 
There is nothing to bar the subsequent 
suit against the persons so left out. 

We, however, think that the lower Appel- 
late Court is wrong in thinking that this 
so-called grove constituted immovable 
property. The trees were timber trees 
which were shisham and nim and not 
ordinary fruit trees. Under s.3, Transfer 
of Property Act, the definition of immov- 
able property does not include standing 
-timber. The mortgage deed therefore did 
not come under Chap. IV, Transfer of Pro- 
perty Act, at all, as it was a hypothecation 
of movable property only. In these cir- 
cumstances, the claim so far as the trees 
are concerned, was not governed by ths 
: 12 years rule but by the six years rule. 
: The suit brought in 1932 was, therefore, 
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barred by time. The plaintiffs had no 
right to enforce the claim against defen- 
dant No. 2 or her transferee. The | appeal 
is, therefore, dismissed with costs. 

D. Appeal dismissed. 
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BOMBAY HIGH COURT 
Civil Appeal No. 13 of 1937 
September 15, 1937 
BBAUMONT, O. J. AND BLACKWBLL, J. 
EORETARY or STATE —PLaIntievr— 
APPELLANT 


VETSUSB 
BHAGWANDAS GOVERDHANDAS— 
DBFENDANT— RESPONDENT 

Government of India Act, 1915, (5 & 6 Geo. VY, Ø, 
61), s. 30—Oontract must be on behalf of and in the 
name of Secretary of State in Oounctl by Local 
Government — Contract need not necessarily be by 
formal deed but may be by corres nce, 

Obiter Por Beaumount, C. J.—In order to be bind- 
ing under s. 30, Government of India Act, the contract 
must be made on behalf and in the name of the 
Secretary of State in Council by the Local Govern- 
ment. If partiesrely on a contract to be spelt out of 
a series of letters, it would generally be very difficult 
to show that the contract complied with s. 30, Govern- 
ment of India Act, and obviously in a case to which 
that section applies, the parties would be wise in 
having a formal document inter partes. But it is 
possible that a contract in the form of lettera, com- 
plying withthe provisions cf s. 30 and signed by the 
proper Officer would be a contract complying with 
the terms of the Act. [p. 818, col. 2; p. $19, col. 1] 

A mere statement on behalf of the Government 
during correspondence between the parties that when 
the lease, the subject-matter of the contract, comes to 
be granted, it will be granted by the Secretary of 
State for India in Oouncil, dogs not make the con- 
tract to grant the lease a contract.in the name ofthe 
Secretary of State. |p 319, cols. 1 & 2. 

Section 30 does not require a formal document in 
the nature of an indenture or deed. It may be 
entered by correspondence. Municipal Corporation, 
Bombay v. Secretary of State (1), Dictum of Broomfield, 
J.in Secretary of State v. Yadavgir (2), dissented 
from. [p. 319, col, 8. 

Sir Kenneth Kemp, Advocate-General 
and Sir Jamshed Kanga, for the Appel- 
lant. 

Messrs. F. J. Coltman and C. K. Daph- 
tary, for the Respondent. 


Beaumont, C. J.—This is a suit by the 
Secretary of State for India in Oouncil 
asking for specific performance of an agree- 
ment to grant a lease to the defendant, 
The defence is that the contract relied on 
by the plaintiff was not made in accord- 
ance with s. 30, Government of India 
Act, 1915. I will refer first of all to the 
terms of that section before considering 
whether the contract relied on complies 
with the provisiona of the section. We 
have to deal in this case with a contract 
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and not with an assurance, and s. 30, so 
far as it is material for the present purpose, 
provides: 

“aa. any Local Government may, on behalf and 
in the name of the Secretary of State in Oouncil, 
... Bell and dispose any real or personal estate 
whatsoever in British India, within the limits of 
their respective Governments for the time being 
vested in His Majesty for the purposes of the 
Government of India, or raise money on any such 
real or personal estate by way of mortgage, ... 
and make proper assurances for any of those pur- 
poses, and purchase or acquire any property in 
British India within the said respective limits, 
re make any contract for the purposes of this 

ot.” 


Sub-s. (2) provides: 

“Every assurance and contract made for the pur- 
poses of sub-s. (1) of this section shall be executed 
by such persons and in such manner as the Gover- 
nor-General in Council by resolution directs or 
authorizes, and if so executed, may be enforced by 
or against the Secretary of State in Council for 
the time being.” 


It is not disputed that by a resolution 
of the Governor-General in Council the 
proper “officer to execute the contract in 
this case is the Collectcr of Bombay. So 
that wnat we have to find is a contract by 
the Local Government made on behalf and 
in the name of the Secretary of State for 
India in QOouncil, and executed by the 
Oollector of Bombay. The contract relied 
on is contained in correspondence between 
the Collector of Bombay and the defen- 
dant, or lis attorneys, which commences 
in October 14:3. At that date, the defen- 
dant was entitled toa lease of the property 
in question from the Secretary of State for 
India in Council tor atem of ninety-nine 
years from some date about 1899—the 
exact date is 1mmaterial—and the deien- 
dant wanted tosuirender that lease aud 
obtain a grant of a new lease on different 
terms. ‘The correspondence staris with a 
letter from the Collecior of Bombay dated 
October 5, 1923, in which he says that 
he is prepared to recommend to Govern- 
ment a lease for 999 years on certam 
terms, and he says: “Please note that this 
offer 18 subject to tue sanction of Govern- 
ment.’ The correspondence then continued 
and the defendant made certain counter- 
proposals, and with a letter cf December 
6, 1923, the Collector agreed to certain 
modilications of the terms which up w 
then he had proposed, and forwarded with 
this letter a copy of the fcrm of lease, 
which would be granted, which form ot 
leasg is expressed to be made by the 
Secretary ot State for India in Council as 
lessor. Eventually terms wele agreed 
between the Collector of Bumbay and the 
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defendant, and by January 24, 1924, all 
the terms were settled. But throughout 
the correspondence, it is made perfectly 
plain that the whole arrangement is sub- 
ject to the sanction of Government. Then 
the Collector wrote to Government, stating 
in his own language the terms which he 
had offered to. the defendant and which 
had been accepted by the defendant's soli- 
citors, and he recommended that Govern- 
ment sanction those terms. On August 11, 
1924 Government passed a resolution in 


these terms: l 

“The conversion of the existing lease to a new 
lease on the conditions mentioned in para. 5 of 
the Collector's letter is sanctioned.” À 


It is not disputed that the conditions 
mentioned in para. 5 of the Collectors 
letter correctly set out the arrangement 
made between the Collector and the defen- 
dant. On September 5, 1924, the defen- 
dant was informed that Government had 
sanctioned the arrangement, and the letter 
giving that information was signed by an 
officer in the Oollestor’s office, and not by 
the Collector personally. In my view that 
fact has no relevance, because the letter 
stating that the sanction of Government 
had been given did not itself form any part 
of the actual contract. It is a matter col 
lateral to the contract, Now the way in 
which the Advocate General puts his ‘case 
is this, These negotiations were carried on 
by the Oollector as an agent for Govern- 
ment; a8 soon as Government ratified the 
airangement, the ratilication dated back, 
under s. 186, Indian Contract Act, to the 
date of the contract; and the contract 
having been signed by the Oollector was a 
gocd contract within s. 30, Government of 
India Act. J much doubt myself whether 
s. 196, or the doctrine of ratification, has 
any application to the facts of this case. 
The Collector clearly had no authority to 
enter into a contract to lease Government 
land, and in my view on the correspon- 
dence he never purported to do anything 
of the sort. What he was really doing 
was arranging with the other side the 
terms which he was prepared to recom- 
mend to Government to accept, and I do 
not think that any question ot a binding 
contract arose until Government accepted 
the terms, and | think at that date it 
became necessary to frame a contract 
complying with the provisions of s, 30. 
I see great difficulty in holding that a 
contract which had been signed before 
Government heard about the matter at 
all could be a contract complying with 
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tbe provisions of s. 30, Government of 
India Act. However assuming that the 
Advocate-General’s argument is correct 
and tbat the dcctrine of ratification 
applies, he is still in the difficulty that 
there is no contract made in the name of 
the Secretary of State. The only reference 
to the Secretary of State is contained in 
the draft lease which was sent with the 
letter of December 6, 1923. Ib seems to 
me plain that a mere statement that when 
the. lease comes to be granted, it will be 
granted by the Secretary of State for 
India in Council does not make the cone 
tract to grant that lease a contract in the 
name of the Secretary of State in Oouncil, 
and on that ground alone, I think the 
Government fail in proving that they have 
any contract which complied with s. 30. 

I should have said that after 1924, 
when Government sanctioned the arrange- 
ment, nothing was done until 1930, when 
a draft of the proposed lease was sent 
to the defendant. Probably the fact that 
the new rent was not to start till 1932 
accounts for the delay. The defendant 
ultimately refused to accept the lease on 
the ground that the value of property had 
‘gone down. His defence therefore is not 
conspicuous on merits. But if he can show 
that there is -no contract complying with 
the terms cf s 30, Government of India 
Act, then his defence, whatever it may 
lack in substantial merits, must prevail, 
and in myopinion the plaintiff has failed 
to show any such contract. The learned 
Judge in the QOourt below says that he 
would have decided in favour of the plain- 
tiff but for a decision of Mr. Justice Mirza 
in Municipal Corporation, Bombay Y. Secre- 
ilary of State (l) the material passages 
being at pp. 707 and 708*, in which the 
learned Judge held that a contract to 
comply with s. 30, Government of India 
Act, must be evidenced by aformal decu- 
ment in the nature of an indenture or 
deed to which the Secretary of State in 
‘Council is made a party and not merely 
by correspondence. There is also a dictum 
of Broomfield, J. Secretary of State v. 
Yadavgir (2) at p. 9347 wherein it is 
stated that a deed executed on behalf and 
in the name of the Secretary of State is 
necessary in order to bring the contract 


(1) 58 B 660; 152 Ind. Cas. 947; A I R 1934 Bom. 277; 
86 Bom, J. R 568; 7 R B 145. 

(2) 37 Bom. L R 931; 160 Ind. Oas, 505; A 1R1936 
Bom. 19; 60 B 43; 8 R B 258. 

*Pages of 68 n aa 
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within the terms of s. 30. I can see no 
justification whatever for the suggestion 
that a contract in order that it may comply 
with s 30, Goverament of India Act, must 
be by deed, 14 e. under seal. There is no 
such provision in s. 30, as there is in 
8. 174, Engiish Public Health Act of 1875, 
which requires a contract by an urban 
authority for an amount over £50 to be 
under seal. Whether a formal contract is 
necessary is a more doubtful question. No 
doubt the direction in subes. (2) of s. 30 
that the contract must bet executed by the 
proper officer rather suggests a -formal 
contract. The expression ‘‘executed” is not 
& Very appropriate term to apply to the 
process of signing letters. In any case 
I apprehend that if parties rely On -a` 
contract to be spelt out of a series of 
letters, it would generally be very difficult 
to show that the contract complied with 
s. 30, Government of India Act, and 
obviously in a case to which that section 
applies the parties would be wise in having 
a formal document inter partes. I do not 
wish, however to bind myself to the pro- 
position that in no case can a contract 
comply with ge. 30 unless it takes the 
form of a contract inter partes. It is 
possible that a contract in the form of 
letters, complying with the provisions of 
s. 30 and eiod by the proper officer 
would be a contract complying with the 
terms of the Act. However itis not neces- 
sary to decide that. In viewof the judgment 
of the Court below, however, I think it is 
necessary to decide in this case that no 
deed is required in order to bring a 
contract within s. 30. As in my opinion, 
the correspondence in this case does not 
amount to a contract on behalf of and in 
the name of the Secretary of State in Coun- 
cil executed by the Oollector of Bombay, 
the appeal fails and must be dismissed 
with costs. 

Blackwell, J.—Taking the correspon- 
dence beginning with the letter of Octcber 
5, 1923, and ending with the letter of 
January 24, 1924, as a whole, it ap- 
pears to me that the Oollector was not 
even making an offer on behalf of Gov- 
ernment. Tne letter of October 5, 1923, 
begins with a statement by the Collector 
that he was prepared to recommend to 
Government a 999 yeara’ lease on the 
terms therein mentioned, and it ends by 
stating thatthat offer was subject fo the 
sanction of Government. Inthe letter of 
January 7, 1924, the Collector states that 
the case will be submitted for their sanc- 
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tion in due course, and the reply from 
the defendants attorneys acknowledges 
the receipt of that letter, and that the 
case was to be submitted to Government 
for their sanction in due course. Thess 
words seem to be entirely inappropria‘e 
if the Collector had been purporting to 
make an offer on behalf of Government. 
The last letter of January 24, 1924, statéy 
that the Oollector confirms all the terms 
contained in the letter of December 2], 
, 1923, subject to the sanction to Government. 
But this letter, of course, must be read with 
the letters immediately prezeding it in 
which the Oollecicor has made it plain that 
he was really doing nothing more than 
_ indicating that he was prepared to recom- 
- mend to Government to sanction a lease 
on the terms finally agreed upon between 
him and the defendant's attorneys. Ogn- 
sequently, in my view, no contract had 
even been purported to be made by the 
Collector on behalf gf Government up to 
January 24, 1924. In order to be binding 
under s. 30, Government of India Act, the 
contract must be made on behalf and in 
the name of the Secretary of State in 
Council by the Local Government. It seems 
to me that it would be impossible to take 
the view that this correspondence was 
being carried on by the Oollector in the 
name of and on behalf of the Government 
of India. It has been suggested by the 
Advocate-General that that is the true 


inference to be drawn from the correspon- 


dence by reason of the fact that with the 
letter of December 6, 1923, was enclosed 
ea form of lease, the terms of which shcw 
that the lessor was to be the Secretary 
of State for India in Oouncil. That fact 
does not, in my opinion, justify the in- 
ference which the Advccate-General seeks 
to draw. The correspondence, I think, 
merely amounts to this,—that the Collector 
was prepared to recommend to Government 
to sanction a lease which if sanctioned 
would be made on behalf of and in the name 
of the Secretary of State in Council. If 
this be the right view to take of this cor- 
respondence, there is an end to the plaintiff's 
case for specific performance. 

Even if the correspondence could he 
treated as an offer made by the Collector 
on behalf of Government, still, in my opi- 
nion, there would clearly have been no 
concluded contract sufficient to satisfy 
s. 30°to which the sanction of Government 
has been obtained and communicated to 
the defendant. A letter of September 5, 
1924, which is not signed by the Oollector 
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but by one V. H. Thakur on his behalf, is 
relied upon by, the Advocate-General who 
contends that at any rate from the receipt 
of that document by the solicitors for the 
defendant, there was a concluded contract. 
In my opinion this contention fails. I¢ 
had not been made plain up to that mo- 
ment that there was any offerin the name 
of and on behalf of the Secretary of State 
in Council. There is nothing in the letter 
of September 5, 194, to indicate that 
the Government on behalf of and in the 
name of the Secretary of State for India 
in Oouncil are sanctioning the grant upon 
ihe terms and conditions contained in the 
previous correspondence. Moreover, even 
if that letter could have becn relied upon, 
if would, in my opinion, certainly have had 
to be signed by the Collector himself, the 
cnly person authorized by resolution to 
execute a contract on behalf of the Local 
Government, and not by a subordinate 
official on his behalf. In Municipal Cor- 


‘poration, Bombay v. Secretary of State (1) 


Mirza, J. ine passage beginning at the 
bottom of p. 707* expressed the opinion 
that the contract contemplated by s. 30 
Government of India Act, should be evi- 
‘denced by a formal document in the nature 
of an indenture or deed to which the 
Secretary of State in Council is made a 
party and not merely by correspondence. 
I am, with respect, a unable to agree 
with the learned Judge that tha section 
requires & formal document in the nature 
of an indenture or deed. The words used 
in subes. (1) of 8.30 aro quite general in 
terms and authorize the Local Government 
on behalf and in the name of the Secretary 
of State in Oouncil to make any contract 
for the purposes of this Act. There’ is noth- 
ing in the section to indicate that the 
contract is to take any particular form. 
Sub-s. (2) of s. 30 requires the contract to 
be executed by such person and in such 
manner as the Governor-General in Ooun- 
cil by resolution directs or authorises, The 
use of the word “executed” no doubt doeg 
suggest that a formal contract executed 
between the parties is required to be 
entered into. [am not, however, prepared 
to take the view that aformal contract of 
this character is necessarily required. It 
seems to me that such a contract ag is 
required by s. 30 might be entered into’ by 
letters provided that it was plain that the 
correspondence was carried on on behalf of 
and in the name of the Secretary of State 
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and that the contract as finally concluded 
by correspondence was executed by a per- 
gon authorized by resolution in that behalf. 


For the above reasons, I am of opinion. 


that the plaintifi’s claim for specific per- 
formance in this case fails and this appeal 
must be dismissed with costs. 

D. Appeal dismissed. 
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Second O:vil Appeal No. 610 of 1936 
November 3, 1936 
Jal LAL, d. 

NABI BAKHSH—JUDGMENT: DEBTOR — 
APPBLLANT 
VET3US 
IDA—DRORER-HOLDER AND ANOTHER— 
J UDGMBNT-DEBTOR— RESPONDENTS 

Practice—Evidence— Appeal in erecution— Ap- 
pellate Court refusing to consider document filed in 
previous execution but not before ti—Legaltty of— 
Appeal— Parties—Dismissal of-—Objection to attach- 
ment—Sale of property—Appeal against dismtssal— 
Auction-purchaser, tf necessary party to appeal. 

In execution ofa decree passed against the estate 
- of a father, a house was attached and the son raised 
an objection that he was the owner of the house and 
not the father. The objection being dismissed, he 
filed an appeal. In appeal the son placed reliance 
on a document of mutation in favour of the son 
which was claimed to include the house in dispute 
and which had been placed on the record in pre- 
vious proceedings relatingto the execution of the 
decree but was not before the executing Gourt in the 
present execution. The lower Appellate Court dec- 
lined to look into this document : 

Held, that the refusalof the lower Appellate Court 
to consider the effect of the mutation on the present 
dispute was not justified. 

hen an objection to attachment under s. 47, 
Civil Procedure Code, by the legal representative of 
the judgment-debtor has been dismissed and the 
property sold, the auction-puirchaser is not a neces- 
8817y party tothe appealfrom the order dismissmg 


the objection, as his right came into existence after 


the matter had been decided bythe trial Oourt. 
5. O. A. ircu an order ot the Senior Sub- 
Judge, Sialkot, dated February 11, 1936. 
“Mr. Barkat Ali, for the Appellant. 
Khalifa Shuja-ud-Din, for the Respond- 
ent (Decree: holder). 


Judgment,—A money decree was passed 
against the estate of Imam Din. His 
son Nabi Bakhsh was his legal repre- 
sentative at the time when the decree 
was passed. In execution of the decree a 
house, which is the house in dispute, was 
attached by the decree-holder and Nabi 
Bakhsh raised an objection that he was 
the owner of the house and not his father 
Imam Din. Evidence was led by him in 
support of this objection which was ulti- 
mately dismissed. He preferred an appeal 
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to the Senior Subordinate Judge who 
aflirmed the decision of the executing 
Court and dismissed his appeal. Nabi 
Bakhsh has consequently presented a 
second appeal in this Court. 

It appears fiom the judgment of the 
Senior Bubordinate vudge that reliance 
was placed on behalf of the appellant on 
mutation No. 990 which is in favour of 
the appellant Nabi Bakhsh and is claimed 
to include the house in dispute. The 
Senior Subordinate Judge, however, dec- 
lined to look at this document on the. 
ground that it was not on the record. 
The document, however, had been placed 
on the record in previous proceedings 
relating to the execution of this decree. 
lt may be that at the time when the case. 
was argued, the record of the previous 
execution proceedings was not betore 
either the executing Court or before the 
Senior Subordinate Judge but if the appel- 
lant intended to rely upon a dpcument 
which was alresdy en the record, he was 
entitled to do so. In my opinion, there- ` 
fore, the refusal of the Senior Subordinate 
Judge to consider the effect of mutation 
No. 590 on the present dispute is ‘not 
justifed. : Ao 

It is then contended by the appellant 
that the Senior Subordinate Judge was 
wrong in nob remanding the case for 
recording the replies of the patwari to 
the interrugatories sent by the appellant. 
It appears that the interrogatories were. 
submitted by ihe appellant during the 
course of the hearing of the objection and 
cross-interrogatories were filed by ithe 
respondent. But before the replies were 
received, the evidence of the parties was 
closed, but no reference was made to these 
interrogatories, ‘and finally the parties 
proceeded to arguments on the existing 
record and the objection was disallowed 
by the executing Court. In my opinion; 
under the circumstances, the appellant 
was not entitled to claim a remand in the 
Court of the Senior Subordinate Judge on 
appeal considering that he closed his case 
in spite of the fact thatthe interrogatories 
had not been answered by the patwari. 
The only inference is that at that 
time he did not consider that it was 
necessary to rely on the evidence cf the 
patwar. 

An application has been made in this 
Court by the appellant praying that a 
‘map ot the locality prepared by the 
patwart at his instance be placed on the 
record and treated as additional evidence 
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in ‘thie case. In other words thé prayer 
is to admit additional evidence: in- this - 
Court. The document which -is sought 
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now to be produced.is not a copy of the > 


revenue records. It is a plan especially 


prepared by the patwari according to the . 


- instructions of the appellant and probably 
-in order to admit it in evidence it would 
be necessary to examine the patwart to 
have the correctness of the plan proved. 

In my opiuion there is no ground made 
- out by the appellant for admission of 


+ coat 
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-additional evidence and I refuse to admit ` 
the plan in question in evidence at this 


stage. A preliminary objection is raised 
-on behalf of the respondent that this 
appeal is not competent because subse- 
quent to the decision of the objection by 
the executing Court the property was sold 

d ‘purchased by some other person. 
That person, however, was not impleaded 
as a respondent in:the Senior Subordinate 
Judge's Qourt nor has he been impleaded 
as & party to this appeal. It is, there- 
‘fore, contended that this appeal is not 
competent. Proceedings in this case, how- 
ever, have arisen out of the objection rais- 


ed by the judgment-debtor or the legal ` 


< representative of the judgment-debtor 
-under s. 47, Civil Procedure Oode. In my 
_ 6pinion the auction-purchaser under the 
` circumstances is not a necessary party to 
~- this appeal specially. because his right 
came into existence after the matter had 
“been decided by the trial Court against 
the appellant. I, therefore, overrule the pre- 
- liminary objection. - : 
The result of the above d’scussion of 
this appeal is that in my opinion the 
Senior Subordinate Judge bas failed to con- 
sider a document waich, it is claimed on 
behalf of the appellant, ‘has an important 
bearing on the decision of the question at 
issue. 1 of course express no opinion whe- 
ther this contention of the appellant is 
well founded but the document is on 
the record and the learned Senior Sub» 
ordinate Judge was bound to consider it. 
Accordingly I remand the case to the 
Senior Subordinate Judge under O. XLI, 
T. 25 with direction to re-hear the appeal 
and submit a finding to this Oourt after 
taking into account mutation No. 590 
whether the house in dispute has been 
proved to belung. to the objector Nabi 
Bakhsh. Return “shall be made -within 
two months from‘ to-day and the partes 
will have the usual ten days for objec- 
tions. Parties to appear -before the 
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sale was bogus an 
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Senior Subordinate J udge on December 3, 
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D. Case senate: 


NAGPUR HIGH COURT 
Second Civil Appeal No. 206 of 1934 
-July 27, 1936 


STONE, O. J. i 
OHAMPAT RAO— APPELLANT 
Versus 
MAHADEO AND DADA EngeONDANTS 
Civil Procedure Code (Act ` of 1908), 
0. XXXVIII, r. 10,8. A after execu- 
tion of sale-deed—Bubsequent registration—Attach- 


ment, tf affects operation of sale-deed—S. 64, con- 
struction 0 -- Registration Act (XVI of 1908), 8. 47— 
Burden of proof—Vendee's suit to establish right to 
attached property—Ezxecution of registered daeed— 
Consideration and. Pos ion proved—Onus to prove 
Llusive 

Where after a property was sold by a duly execut- 
ed sale-deed, it was attached ina suit by a cerditor 
of the vendor and subsequent to the attachment,the 
saie-deed was registered . 

Held, that the aale-deed operated from date of its 
execution and not of ita registration and the attach- 
ment before registration did not affect it and that re- 
gistration being only a necessary solemnity only for 
enforcement crs sale, it did not suspend the ope- 
ration of the sale: 

Held, further, that O. XXXVII, r. 10, Givi 
Procedure Gode, in any event prevented, ‘64 
avoiding this transfer because, even assuming that 


. the transfer. was not complete until registration, 


pul 


the deed of sale confered rights, one right being to 
have the deed registered, and an attachment 
before judgment could not, under r. 10, affect thoss 
rights, an series! Weare A 64 could not be sọ con- 
strued as to the registration, and thereby 
the perfecting of the transfer void, because so ‘to 
read s. 64, would be to violate r. 10, because there- 
by one would be affecting the rights springing from 


“ the sale-deed by preventing the 1egistration of that 


-galedeed Kalyanasundaram Pillai v: 


Karuppa 
Mooppanar (7), Venkatasubba Shrinivas v. Subba 
Rama (8) and Nabadwip Chandra Das Y. Loke Nath 
(10), relied on. [p. 323, col. 2.] - 
ere ina suit bya vendee to eatablieh a right to 
the attached property he proves execution and regie- 


` tration of the sale-deed, consideration and possession 


by him and that he was not a party toand has no 

knowledge of the fraud of che vendor, the onus of proof 

that the sale was bogus, fraudulent and collusiveis 

on the attaching creditor, . . 
[Case-law discussed.] 

8. O. A. from the ee decree of the 
Goart of the Second Addıtional District 
Judge, Wardha, dated March 29, 1934, in 
Civil Appeal No. 35 of 1933, . confirming the 


decree of the Qourt of the First Sub- -Judge, 


-Second:Ulass, Wardha, dated April 29, 1933, 


in Oivil Suit No. 142 of 1932. 


Mr. M. R. Bobde, for the ‘Appellant. “4 

Mr. M. B. Kinkhe de, R: B., for Respon- 
dent-No. 1. 

Judgment.—In this case the defendant 
is the. appellant and he raises two points 
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of considerable importance. The plaintiff 
was an objector in certain execution prc- 
ceedings, claiming the property which was 
attached therein, on the ground that he 
was a purchaser trom the judgment-debtors, 
and he failed inthat objection. He now 
brings this suit under O. XXL r. 63 of the 
Ocde of Oivil Procedure. The following 
are the material dates: The suit was 
filed on January 21, 19.2. Interim attach- 
ment was ordered on January 31, 1932. 
The decree was on March 3, 1932. Thesale- 
deed (Ex. P-4) was on January 13, 1932, 

- that is to say, eight days before the suit 
ue launched, It was registered on May 6, 

The first point raises the question: 
What is the date of transfer, is it the date 
of the sale-deed, that isto say, January 13, 
1932, in which case it is before the attach- 
ment, or is it the date of registration, in 
which case it is after the attachment ? The 
date is important Lecause under s. 64 
= the Oivil Procedure Code, ıt 18 provided 
that :— 

“Where an attachment has been made any private 
transfer or delivery of the property attached or 

any interest therein and any payment to the 
jJudgmeni-debtor otf any debt, divigend or other 
monies contre: y to such attachment, shall be void as 


against all claims enforceable under the attach- 
ment.” 


It will be observed that what is there 
spoken of is “any private transfer” and 
such private transier shall be void where 
an attachment has been made. ‘Iherefore, 
itis said that -if the transfer tlok place 
after the attachment, it is void. If ıt 
ae place before the attachment, itis not 
` void. 


Section 54 of the Transfer of Property 
Act provides in the case of a sale that 
such transter can be made cnly by a 
registered instrument. Section 123, which 
is dealing with gifts, says that transler 
must be effected by a registered instru- 
ment signed by cron behalt of the donor, 
and attesied by at least two witnesses. 
Section 47 of the Registration Act pro- 
. vides: 

“A registered document shall operate from the 
time from which it would have commenced to 
opelate if no .egistration thereof had been 
required or made, and not fiom the time of its 
registration.” 

Order XXA VII, r. 10 cf the Oil Proce- 
dure Ocde provides: 

“Attachment before judgment shall not affect the 
rights, existing prior to the attachment, ot persons 
not parties tothe suit, nor bar any person hoiding a 
deces against the defendant from applying for the 


sale of the property under attachment in execution 
of such decree,” 
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In Lakhmi Chand v. Kesho Ram (1) a 
Fud Benca decided that when a petition 
is presented alleging that a debtor has 
Committed an act of insolvency by alenat- 
ing py deed registered, tbe period of lumitas 
tion prescribed by Bub-s. (1) (c) of s. 9 of 
the Fruvine.al Insolvency Act runs from 
the date of the registration of the deed 
and not from the date of the execution 
thereof. In Kanhaiyalal v, Sadashiv Rao 
(2) following Muthiah v. Oficial Receiver, 
Tunneve lly 13) it was held that the starting 
point of limitation for purposes of s. 9 (1) 
(c) of the Vrovincial Insolvency Act ıs the 
date ot registration of the deed of transfer 
and not the date of execution. There 
Staples, A. v. O., observes at p. liz"; 

“It has no doubt been held in these cases thats 
deed cannot be revoked after execution and before 
Tegistiation, but thatis not the point in the present 

*case. The mortga,e-deed executed by the appli- 
cants was no dcubt complete and valid ag against 
them from the time of eaecution, but there is 
nothing 10 show that the non-applic&nts had any 
notice of the deed, and*in fact they almost certainly 
had not.” | 

In Tilakthart Singh v. Gour Narain, 59 
Ind. Cas. Z¥0 (4) a Bench of the Vatna High 
OQvuurt obs rved : 

“Section 54 @tthe Transfer of Property Act lays. 
down thet ‘sale 1s a tianefar of ownership in 
exchange fora price puid o1 promised or part-paid 
snd pait-picmised. buch transter m the case of 
tangible immovable propeity of the value of one 
hundred iupees or upWards or w the cause of a 
Teversion ol obhar imtuDgible thing, can be made 
only by a registered instrument’ and it-has been laid 
down iun Huptredds V. Narusareddt jo) and Sheo 
Narain Singh v. Darburt Mahkton (6; that the 
acquisition of ownership can only be made by. a 
registred cullveyance, and that the title does 
not pass until the sale-deed has been regis- 
tered ` 

From those authorities the following pro- 
pcairtions are urged by the Counsel for 
the appellant: (1; Transfer in the case of 
sale CUNBIBIB ol Lwo tuings a) the deed ot 
sale (0) legisiralion, aud 1s not complete 
until both nave cecazed. It 18 conceded 
tuat so iar as priorities are concerned, 
8.47 of the Kegistation Act, operates to 
make the date ot the transier the date. of 
tne deed; 12) ‘that s. 64 of the Civil 
kiccedure Oude forbids a transfer, to be 


(1) 16 Lah, 735, 158 Ind, Cas, 226 (2), AIR 1935 
Lah. 005; d k L zuz; 36 P Lk 191 QB). 

W, Al & 1¥34 Nag. 171; 450 lnd. Uas, 834; 17 N L 
J ìl,7 k N zb. 

(3) A Ik1935 Mad, 185; l4l Ind. Cas. 101; Ind 
Rul, (1933) Mad. 70, 37 LW 130; 6t M Ld 333; 
(L933) M W N 313. 

(4, 58 Ind. Cas. 290, 5 P LJ 715; 2 P L T95; (162i) 
Pat, 122. l 

(5) 16 B 464. 


6) zU WN 207. O , 
*Puge of ALK, Lisa Nag.—|&d.] 
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effective after attachment; (3) That, as the 
deed atone does not effect a iransfer, s. b4 
forbids the turning of tne deed into a trans- 
fer by registration after the date of the 
aliacament; (4) That in this case the 
transfer was effected after the attachment 
and is accordingly avoided by s. 4. 

That sigument is founded on the funda- 
mental proposition, as I understand it, 
that under the Transfer of Property Act 
& transfer is not effected by a deed of 
sale, but by a deed of sale duly regis- 
tered. ‘That is a question that has given 
rise to a great deal of discussion and 
trouble owing to the wording of the 
Transfer of kroperty Act. The matter was 
considered by tne Privy Oouncil in 
Kalyanasunduram Piliai v. Karuppa 
Mooppanar (7) wnere their Lordships say at 
p. 199* as follows ;— 

“They (therr Lordships) aie unable to see how fhe 
Provision of 8. 1z3 of the Transfer ot Property Act 
can be regonculed with s 47 of the Kegistiation 
Act, except upon the vw that, while registra- 
$10N 18 4 Necessary solemnity in order tv the entu. ce- 
ment of a wilt of immovable property, 1b does not 
Bispend the gift until registiation ectually takes 
place. When the iustrumeat ot gitt ha» been 
handed by the donor to the donee and uccepted by 
him, the tomer has done everything ın lub powel Lo 
complete the donation and to Make it eltective. 
Registration does not depend upon his consent, but 
18 the act of an otlicer uppoited by law tor the 
purpose, who, it the deea is execused by or on 
behalt ot the donor and ıs utteated by at least two 
Witnesses, Must register it 1f it 18 presented by a 
person having the necessary terest Within the 
preseribed period. Neither ueath, nor the expiess 
revocation by the donor, is a givund for retusing 
ch (ie aa ir the other conuitions are comp 
with. 


in Venkatasubba Shrinivas v. Subba kama 
(8) the Privy Uouucail held tnat 

“Where a duly executed and ‘attested deed of 
gift of ammovuple property Las been handed, by 
the donor to the dones, and has been accepted by 
the latter, the donee cannot revoke the gilt, altuouga 
at the date of the purported revocation the deed has 
not been registered,” : 

Ine Lordsaips quote the :easons for 
cerulying given by the High Uours ot 
Bombay at p. slot; 

“The point ot law ivulved in the case 1s whether 


a donor can ievuke a gift belure the gifs deed has - 


been iegistered on thse giuund that the gutis not 
completed until the deca is regissered. in the 
Pisscnt case this Court decided that the gub Was 


(7) 50 M 193; 100 Ind. Oas.105; AIR 1927 P O 
44; 94 1A 8y; 25 AL J 113, (1987) M WN isd: 4 
OW N 197; 25 LW 336; 6 ML J 346; 33ML T 
87; SLOW N 509; 8 P L T 327; 29 Bom, L R 833, 45 
O LJ 435 (P 0). 

(5) 52 B 313, 103 Ind. Oas 367; AIR 1928 P O 
8b; od M L J573; 47 O LJ 500,27 L W 760; 26 A 
L Ja; 30 Bom, L R827; 320 WN 708; IL T 
40 Bom. 99 (P 0). 
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not completed until the deed had been registered 
Therefore, the donor could revoke it before the 
deed was ` registered. This decision has been 
overruled by a decision of the Full Bench m 
Atmaram Sakharam v. Vaman Janardhan (9) in 
which judgment was delivered in October 19.4.” 
Astheir Lordships of the Privy Oouncil 
observe, the matter has been decided in 
Kalyanasundaram Pillai v. Karuppa 
Mooppanar (7) where tne Judicial Committee 
upholding the view of the Madras High 
Ccurt held that in such a case as that ‘the 
donor culd not reyoke it because the 
transfer is complete at the time of the deed 
of gift and did not remain in a state of 
abeyance until registration. : 
Finally it has been pointed oat by 
Counsel for the respondent that this has 
been a subject of a decision by the 
Division Bench in Oalcutta reported in 
Nabadweep Chandra Das v. Loke Nath Ray 
(10) and that the decision is iu his favour. 
‘Toere it is laid down as follows: ; 
“Sinca s. 47 of the Registration Act lays down 
that a document, which is iegisterecd, operates 
from the time of its execution and not from the 
time of its registration, this operation, by virtue 
ot s. 4/ of that Act in respect of a deed duly 
executed but not iegistered, is not mM any Way 
aftected by an attachment effected in the meantime, 
having regard to the provision contained in s. 64 
of the Code of Civil Procedure,” 
“While 1egistiation 18 a necessary solemnity in 
order to the enforcement of a mortgage of immov- 
able property, it does not suspend „the mortgage 


- until registration actually takes place. 


That decision follows Venkatasuhba 
Shriniwas V. Subba Rama (8) and Kalyana- 
sundaram Pallai v. Karuppa Mooppanar 
(7). ges 8 
it is also urged on behalf of the respon- 
dent that O. XX XVIII, r. 10, in any event 
prevents s. 64 avoiding this transfer 
because, even assuming that the transfer 
is not- complete until registration, the deed 
of sale coniers nights, one right being to 
have the deed registered, and an attach- 
ment before judgment cannot, under r. 10 
aftect those rights, and consequently s. 64 
should not be so construed as to make the 
regisiration, and thereby the perfecting of 
the transter, void because soto read s. 64 
would be to violate r. 10 because thereby 
one would be affecting tue rights springing 
from the eale deed by preventing the regis- 


' tration of that sale-deed. 


On this branca of the case I am of the 
opinion that tue view urged by Counsel tor 
the respundenis is correct. | 

The second paint Cun be expressed as 


(9) 49 B 368; 87 Ind, Cas, 490; 27 Bom, L R290: 


A 1K 1925 Bom, 210. 
(10) 590 1176; 148 Ind. Oas, 452; A I R1933 Cal, 


213; 30 O W N 433, Ind, Kal. (1933) Cal, 293, 
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follows: The present plaintiff having 
‘previously been a claimant in execution 
proceedings which claim was dismissed, it 
- 18 said that the rulingin Seth Ghunsham Das 
v. Umapershad (11) casts the burden upon 
the plaintiff to prove that heis a bona fide 
transferee, that in point of fact the learned 
Appellate Judge has put the burden on the 
defendant and that, therefore, his conclu- 
sions of fact are vitiated. It is to be 
observed that the trial Court placed the 
burden on the plaintiffand arrived at the 
same conclusions. The learned Appellate 
Judge's observations on this point are as 
-follows :— 


£. mb 
“The plaintif having fully proved that heis the 
ostensible owner of the property in dispute and in 
possession of itunder the sale-deed dated January 13, 
1932, the burden shifted on the defendant No..1 to 
prove that ths sale was bogus, fraudulent and 
collusive, and, therafore, the burden of proving the 
oints Nos. 3, 4 and 5 laya on him. The appellant's 
ed Counsel argued thatthe onus of proving the 
valuable consideration and good faith is on the 
plaintiff, and for this he rehedon Seth Ghunsham Das 
v. Umapershad (11). The plaintiff has proved valu- 
able consideration of the sale-deed but since the 
defendant No.1 pleadsthat the sale was fraudulent 
and collusive the burden lies on him to substantiate 
these allegations. For this I rely on V.#. A. R. M. 
| Firm v. Maung Ba Kyin (12) in which their Lord- 
ships of the Privy Uouncıl have laid down the 
following: ‘Where the ostensible owners of the 
property under a duly registered deed and a deed 
of tranafer object to an attachment by a party 
claiming to attach that property under his debt 
due from the vendor, the person attaching must 
show that the sale was a fraudulent one.’ In 
view of this-authority the defendant No. L ought to 
prove everything which 18 alleged, the validity of the 

sale-deed,” 


It will be observed the learned Appellate 
Judge does not say the burden is not upon 
the plaintiff, but says that the burden 
shifts when the plaintiff has produced 
the registered sale-deed and has proved 
consideration. That appears to me, in view 
of the decision in V. E. A. R. M. Firm F. 
Maung Ba Khin (12) as explained in 
Appathurat Chettiar v. Vellayan Chettiar 
(13) or even as explained ın Mahadeo 
Missir v. Ram Prashad (14) to be a correct 
statement of the law. I had occasion tocon- 


Gly 15 N L R 68; 50 Ind. Oas. 264; 17 A LJ 410; 
36 M L J 483, 21 Bom. LR 472; 23 O W NGGI; 
T 513; 10 L W611; 1 U P LR (PO; & 


(12) A IR 1927 P O 337;105 Ind, Oas. 788; 40 
W` N9286; 53 M LJ 368; 29 Bom. L R 1481, 320 W 
N 28; 48 O LJ 349; 5 R 852; 97 LW 447 (P 0). 

(13) 55. M 748; 137 Ind. Oas. 879; A IR 18323 Mad, 
302; 1932) M W N97; 62M LJ 236; 35 L W 216; 
Ind. kul. (1932) Mad. 475, 
ie 8 Pat. 890; 119 Ind. Oas, 74; 10 PL T 389;-A 
JR 1929 Pat. 579; Ind. Rul. (1929) Pat. 570, 


` OnAMPat Rao v. MaHADHO (NAG.) 
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sider this point in Second Appeal No. 65-B 
of 1934 and I have no desire to modify 
what I then said. 


Obviously if the transaction is a real 
transaction, which it is, if full considera- 
tion has been given, 1t cannot be held to be 
sham. But of course the questicn in this 
case under s. 53 is not whether the transac- 
tion is sham; nor is it whether the transac- 
tion is fraudulent on the part of the 
transferor. The question is whether it was 
fraudulent on the part of the transferee. 
Now when there is no other challenge 
laid against the bona fides of the transac- 
tion except that itis said that really. no 
consideration was given at all and that 
the whole transaction wasa mere screen, 
as soon as it is proved that a good con- 
sideration has passed, the suggestion 
raised against the transaction is disposed 
of, and 1 donot know, and Ovunsel could 
not indicate, how such a transferee is to 
prove bona fides eXcept by proving that 
the transaction was a genuine transaction 
for full consideration. This is one of those 
cages where one of the creditors seeks 
to get the debt paid by giving up the debt 
in retuin for a transfer of property. That, 
in my opinion, is a perfectly honest thing 
to do, and it would not cease to be honest 
if it were shown that that creditor knew 
that his debtor was going to become im- 
mersed in litigation and would, therefore, 
be, in all probability, made poorer, and so 
less likely tobe able to pay his debts. Of 
course, the nature of the consideration does 
not arise where it appears that the transac- 
tion is nota genuine transaction at all. 
In such a case it is never intended by 
anybody to pass property, the transaction 
isa mere sham. But I observe again that 
a sham transaction is quite a different 
thing from a transaction which can be 
attacked under s. 53 of the Transfer of 
Property Act. The case has been argued 
as though it is a case falling under s. 53. 


Here the plaintiff began, that is to say, 
the burden was originally placed upon him. 
He put in his evidence. He proved execu- 
tion, registration, the passing of considera- 
tion and the fact that he is not a party to 
and had no knowledge of the vendor's 
fraud, ifany. Even ifthe learned Appellate 
Judge had gone wrong and had placed 
the burden of proof on the wrong party, 
it seems to me that is a ‘case that falls 
within the observations of the Privy 
Council in Straprakasa Pandara Sannadht 


~ 
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V. Veerama Reddi (14): Seealso Seturatnam 
Aiyer v. Venkatachela Goundan (15). 

The appeal accordingly, in my opinion, 
fails and must be dismissed with costs. 


N. Appeal dismissed. 
(15) 45 M 586; 68 Ind. Cas 538; 16 L W 10% 31 
M L T 54; (1982) MWN 749:43M LJ 640; AIR 
n Fo 292; 370 L J 199;27 OWN 845; 49 IT A 
) 
(16) 43 M 567; 56 Ind Oas. 117; (19290) MW N 
61; 27M LT 102; 11 L W 399; 388 MLJ 476; 89 


Bom. LR 578; 18 A L J707;47 I A76;80W N 
485 (P ©, 





MADRAS HIGH COURT 
Civil Appeal No. 367 of 1933 
October 6, 1937 

VENKATASUBBA RAO AND HORWILL, Jd. 

S H. BADSHA SAHIB 4 Oo.—APPRBLLANT 
versus 
THALIYIL VETTATH LAKSHMI KUTTI 
Ko TANM A AND oraans— Res PONDENTS 

alabar ation for Tenants’ Improvements 
Act (I of 1900). denga A e undér Act, if Slade 
to tenants of buildings. ay 16 

The definition of the word ‘tenant’ in the Mala- 
bar Oompensation for Tenants’ Improvements Act 
clearly indicates that the Legislature did not intend 
that buildings or houses or shops should come within 
the purview ofthe Act, and the arfument is fanciful 
that because a building must necessarily stand upon 
land, therefore it comes within the scope of the Act. 
The expression in the Act must receive its natural 
meaning and the benefit conferred by it does not 
extend to tenants of building. Hrechammeetttl 
Parkum Koottayit Chathukutty v. Ohanganatha 
Parkum Thottathel Kunha (l, relied on. Pathewm- 
ma Umma v. Alsyammakkanath Mohideen ($), 
referred to. P.C. George v T. Umma (3)and Avaru 
Asi Bat (4), distinguished. 

O. A. against the decree of the Sub-Judge, 
South Malabar at Oalicut, in O. S. No. 35 
of 1932. 

Messrs. C. Unikanda Menon and K. 
Kunhtkrishnan Nair, for the Appellant, 

Messrs. P. Govinda Menon and T. N. 
Ravivarma Tirumalpad, for the Respond- 
ents. 

Venkatasubba Rao, J:—There was a 
mortgage granted on July 1, 1923, by de- 
fendant No. 1 and his deceased brother in 
favour of plaintiffs Nos. 1 to 3 and another, 
which comprised 27 items, The transac- 
tion, we understand, was one of simple 
mortgage in respect of 23 out of them and 
in regard to the remaining four items, 
what was created was a  usufructuary 
mortgage, which was to subsist for nine 
years On the same date, the aforesaid 
four items were taken back by the mort- 

agors on lease for a period of five years. 
his suit has been brought to recover the 
items comprised in the lease with arrears 
of rent. The appellant before us is defend- 
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ant No. 36 claiming under an alleged lease 
from the mortgagors, who complains that 
the lower Court .'has wrongly disallowed 
his claim to improvements. 


Turning first to the pleadings, it is 
noticeable that in the written statement 
filed by the appellant no such claim was 
made. There it is stated that he lent 
large sums to the mortgagors, who further 
caused him toexpend moneys for improv- 
ing or altering the property, that it was 
found upon a settlement with them that 
Rs. 3,000 was due to him and that provi- 
sion was made for its re-payment in the 
rental agreement executed by defendant 
No. 1 in his favour on May 16, 1931. Then 
he goes on to.describe how by means of some 
kind of adjustment spread over six years, 
the period of the lease, the full amount 
was to be paid back to him, It is impos- 
sible to read into this written statementa 
claim to improvements. Then at the trial, 
no serious attempt seems to have been 
made to adduce evidence on the question 
of improvements. Indeed, it has not even 
been proved that defendant No 36 wasa 
lessee for six years, or that he was in pos- 
session even previous to the date of the 
mortgage as suggested. Neither the origi- 
nal lease deed nor the rental agreement of 
1931 was produced or filed. Apart from 
these matters, there is an objection, which, 
in our opinion, is fatal tc his claim. In the 
written statement itis alleged there is no 
reason why he should not be held bound 
by his own admission that the lease was 
in respect of a shop and not, as now sug- 
gested, a shop and a paramba. 


On the footing then that what was 
leased to defendant No. 36 was a shop pure 
and simple, the question arises whether he 
can claim the benefit conferred upon 
tenants by Act I of 1900 (the Malabar 
Compensation for Tenants Improvements 
Act), The word “tenant” is defined as in- 
eluding a person, who as lessee, etc. “of 
land, is in possession thereof.” Here is a 
alear indication that the Legislature did 
not intend that buildings or houses or 
shops should come within the purview of 
the Act, and the argument is fanciful that 
because a building must necessarily stand 
upon land, therefore it comes within tne 
scope of the Act. The expression in the 
Act must receive its natura) meaning and 
we are not prepared to hold that the benefit 
conferred by it extends to tenants of 
buildings. In Erechammeettil Parkum 
Koottayi Chattukuty v. Changanatha Parkum 
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Thottatiul Kunhappu (1) there is a judg- 
ment of Jackson, J. where this view has 
been taken, and with that we respect- 
fully agree. It was beld that whereas the 
Act applies to agricultural holdings end 
kudiyiruppus (vacant sites available for 
buildings), it does not apply to houses or 
shops. In subsequent decisions, this case 
has been referred io but never dissented 
from. In Pathumma Umma v. Aliyam- 
makkanath Mohideen (2) the facts are 
these. What was “entrusted” to the 
defendants was a hut. but the new house 
which they built covered a considerably 
larger area than the site of the hut. 
Reilly, J. held that even if the defendants 
were tenants of the hut, they were not 
tenants of the area outside the site of the 
hut, and from this it followed that the 
new house did not constitute a tenant's 
improvement. But Srinivasa Aiyangar, J. 
bases his decision express'y on the ground, 
following the case just cited, that the 
lease was of a building The suggestion 
that Reilly, J. in this case casts a doubt on 
the correctness in HErechammeettil Parkum 
Koottayt Chathukutty v. Changanatha Par- 
kum Thottattul Kunhappu (1) is not well- 
founded. Nor has it been called in ques 
ticn in either of the two later decisions. 
P. C. George v. T. Umma (3) or Avaru v. 
Ast Bai (4) to which our attention has been 
called, although in the former case there 
are observations to the effect that it was 
unnecessary to express any opinion on the 
question whether the Act applies to lease 
of buildings or shops. Now turning to the 
actual decisions in thesa two cases, in 
P C. George T. Umma (3) “what was let 
was a compound or paramba or kudiyiruppu”’ 
(gee p. 216) and it was held that the 
lessee was entitled to compensation in 
respect of the house which he constructed 
on the vacant site. In Avaru v. Asi Bai (4) 
“the appellant obtained the property, which was 
& vacant site, on lease for erecting a house for re- 
sidential purpoees, p 1584)" 
and he was held entitled to the value of 
the house which he built. The present 
case differs from them and resembles 
Erechammeettil Parkum Koottayi Chattu- 


kuty v. Changanatha Parkum Thottatti, 


(1) 50 M 813; 103 Ind. Oas. 677: A I R 1987 Mad 
776; 53 M L J 924; 261 W 84, 39M LT 254, 
-(2) AIR 1938 Mad, 929; 110 Ind. Cas 752. 

P 60 M LJ 214; 131 Ind Oas. 641; A I R 1981 


. 363; 33 L W 407; (1931) M W N 294; Ind, Rul. 


(1930) Mad. 545. 

(4) 55 M 151; 135 Ind. Oas. 897; A I R 1932 Mad. 8; 
61M L J 462; (1931) M W WN 1029; 34 L W 477; Ind. 
Rul (1932) Mad 235, : 
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Kunhappu (1) where, as here, the lease 
was of a building which case, we may notes. 
has been followed without discussion bya 
Bench of this Court (Wallace and Thiru- 
venkatachariar, JJ.) in Le P. As. Nos. 17 to 
22 of 1925. This lends support to our view 
of the section. In the result the appeal 
fails and is dismissed with costs. . 
N.S. Appeal dismissed. 


————————— rara mate 


ALLAHABAD HIGH COURT 
First Oivil Appeal No. 129 of 1935 
Ncvember 9, 1937 
Niamat Uuuan. Ac. O. J. AND ALLSOP, J. 
KALI OHARAN—PLAINTIFE — 
APPELLANT 
Versus 
Babu HARI SHANKER SINGH— 
DEFENDANT— RESPONDENT 

Jurisdiction— Civil and Revenue—Suit for damages 
for cutting trees in grove—Defendant clagming to be 
land-holder and propert claimed to be joint family. 

operty—Defendant not recorded as co-sharer— Bu 
held triable by Civil Court. 

The plaintiff sued for damages upon the allega- © 
tion that the defendant had cut down a tresin his 
grove. The defendant claimed to be the land-holder 
and argued that the suit was really one for dispos- 
session, that an adequate relief could ba given by 
the Revenue Court, and that, therefore, the Oivil - 
Court had no jurisdiction. The defendant was not 
recorded as a co-sharer His case was that the prop- 
erty had been acquired by his father on behalfof a, 
joint Hindu family of which he and his father were 


members: 

Held, that even if the fact that the property was 
acquired on behalf of the joint family were true, it 
did not oust the jurisdiction of the Oivil Court. The 
defendant could not claim that the suit should lie 
in a Revenue Court unless and until he had shown 
that the trees had been cut not by him indivi- 
dually but by the joint Hindu family which was the 
land-holder. The mere cutting down the tree did not 
amount to di ion of the plaintiff so as to give 
jurisdiction to the Revenus Court.” l 

F. 0. A. from an order of the First Addi- 
tional Sub-Judge, Benares, dated July 8, 
1935. 

Mr. Ambika Prasad, for the Appellant- 

Messrs. B. Malik and S. N. Seth, for the 


Respondent. 


Allsop, J.—This is an appeal from an 
order by the Oourt below directing that 
the plaint should be returned to the plain- 
tiff for presentation in the proper Court, 
The plaintiff sued for damages upon the 
allegation that the defendant had cut down 
a tree in his grove. The defendant claimed 
to be the land holder and argued that the 
suit was really one for dispossessiorf, that 
an adequate relief could be given by the 
Revenue Oourt, and that therefore the 
Oivil Court bad no jurisdiction. The deien- 
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dant is admittedly not recorded as a 
co-sharer. His case was that the property 
had been acquired by his father on behalf 
of a joint Hindu family of which he and 
his father were members. In our judgment 
even if this is so, it is not a fact which 
ousts the jurisdiction of the Civil Court. 
The defendant personally is not a land- 
holder. Even on his own allegation, if his 
claim that the property belongs to the 
joint Hindu family is justified, then it is 
the joint Hindu family and not individual 
members thereof wuich is the land-holder. 
The defendant could not claim that tte 
suit should lie in the Revenue Oourt unless 
he could show that the tree had been cut 
down not by him individually but by the 
jcint Hindu family. 

The other point is that there was, in our 
opinion, no dispossession which would give 
rise to a cause of action in the Revenue. 
Court. What the plaintiff says is only 
this, that the defendant had cut down a 
tree belonging to him. e The mere cuttirg 
down of tae tree would not amount to a 
dispossession of the plaintiff from the 
grove. The resuit is that we are unable 
to support the finding of the lower Appel- 
late Oourt. We allow this? appeal, set 
aside the order of the Oourt below, and 
direct that the lower Appellate Court 
should dispose of the appeal upon its 
merits. Oostsin this Oourt will he borne 
by the respondent. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
Oivil Reference No. 12 of 1936 
March 23, 1937 
BEAUMONT, O. J. AND BLAOKWBLL, J. 
OOMMISSIONER or [NOOME-TAX, 
BOMBAY PRESIDENCY, SIND anp ADEN 
VETSUs 
VISHVANATH BHASKAR SATHE. 

Income Taz Act (XT of 1922), 8.10 (2) (iv), wi)— 
“Used” in sub-cl (iv)—Scope of, whether embraces 
passive as well as active user — Assesses owner of 
ginning factory being member of pool keeping 
machinery tn working order and repair, to entitle 
him, to share in profits of pool —Machinery, whether 
used for PAT pOhas of business — De sation 
allowance, tf can be allowed under s 10(2) (vi). 

poe ak in respect of which depreciation is 
allowed must have been used by assessee for the 
purposes of his business, The word “used” in 
8. 10 (2) (tv), Income Tax Act, may be given a wider 
meaning as to embrace passive as well as active user. 
Machinery which is kept idle may well depreciate, 
particularly during the monsoon season. The ulti- 
mate test is whether without the particular user of 
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the machinery the profits sought to be taxed could 
have been made. 

An owner of aginning factory, by virtue of 
his being a member of a pool was under an obligation 
to keep his gin and machinery in good repair and 
condition at hig own expense to entitle him toa 
share of profits made bythe pool He maintained 
the machinery in such condition, ready for use at 
any moment: 

Held, thatthe machinery could be said to have 
teen used by him for purposes of his business, 
although it was not actually worked during the year 
of assessment. He was entitled to the allowance on 
account of depreciation under s 10 (2) (vi) of the 
Incomes Tax Act. Sri Gopalji Co. v. Commissioner 
of Income-taz, Punjab & N.-W. F. Provinces (1), 
Radha Kishen & Sons v. Commissioner of Income-taz, - 
Punjab (2) and Bhikaji Venkatesh v. Commissioner 
Income-taxz, Central & United Provinces (9), 
distinguished. o. 

O. Ref. made by the Oommissioner of the 
Income-tax, Bombay Presidency, Sind and 
Aden. 

Mr K. McI. Kemp (The Advocate-General), 
for the Income tax Oommissioner. 

Mr. G. M. Joshi, fcr the Assessee. 

Beaumont C. J—This is a reference 
made by the Income-tax Oommiussioner 
under s. 66 (2), Income Tax Act, which 
raises a question lying In a very small 
compass but one easier to state than to 
answer. Lt appears that the assessee, 
during the year of assessment, which was 
the year ending March 31, 1936, owned 
a ginning factory in Dhula and he was a 
member with owners of other ginning fac- 
tories of a pool. The Oommussioner finds 
as a fact that during the year of assess- 
ment the factory of the assessee was not 
actually employed in the work of ginning; 
and presumably it was not 80 employed 
under -some arrangement made by the pool 
—although I have not been referred to 
any clause of the pool agreement under 
which the factories of some of the members 
can be closed. But under cl. 16 of the 
agreement, it is provided as follows : ; 

“In order to entitle the parties hereto to their 
respective shares in the said pool as mentioned in 
cl. 7 hereof, they shall keep and maintain at 
Dhulia during the continuance of this agreement 
hig or their ging and other working plant with 
the necessary machine appertaining thereto as 
they exist at the date o this agreement and shall 
at all times at their own expense keep the same 
in good repair and condition and in working order 
and shall not during the said term remove or 
permit tobe removed anv of such gins or machi- 
nery at Dhulia to any other place or eee Pro- 
vided always that any of the parties ereto shal] 
be at liberty if they so desire to close his or their 
factory or factories and dispense with his or their 
staff and workmen for any period during the con- 
tract period retaining nevertheless his or their right 
to receive his or their share in the said pool 


That clause appears to impose on the 
agsessee the obligation during the year of 
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assessment at his own expense to keep his 
gins and other workiog’ plant and machi- 
nery in good repair and condition and in 
working order; and it is-on account of that 
obligation that he becomes entitled to a 
share of the profits made by’ the pool. 
The question is whether in those circum- 
stances the Incom-teax Officer was correct 
in deciding that the-assessee was not en- 
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titled to any allowance on account of 


depreciation-of thé machinery in his cotton 
gins Now depreciation is allowed under 
S. 10:62) {vt}, Income Tax Act, “in respect 
of’ depreciatiori of such buildings! machi- 
nery, plant, ‘or furnituré being the prop- 
erly of the assessee at the rates therein 
specified. To- find out what “such” machi- 
nery, Plant or furniture means, we have 
to refer to subs. (iv) of 8. -10-(2) which 


authorizes an allowance -in respect of ° 


insurance of machinery, plant and furni- 
ture used for the purposes of the business. 
The, question, therefore, resolves itself into 
.this—was the machinery of the asseasee 
during the year of assessment used for the 
purposes of the business from which his 
profit was derived? I agree with the view 
expressed by the Oommiesioner of Income- 
tax, and in the cases to which he refers 
that “used” denotes actual user and not 
merely being capable of being used. But 
that does not dispose of the question whe- 
ther, when machinery is kept ready for 
use at any moment in a particular factory 
under an express contract from which 
taxable profits are earned. the machinery 
can be said to be used for the purposes of 
the business which earns the profits 
although 16 18 not actually worked. To my 
mind it is so used. The business from 
which the profits were derived was that 
of ginning factories, and the contribution 
of the. ngsessee to that business was the 
obligation to keep his 
actual use at any moment. 


“It. is no doubt true, as the learned Advo- 


cate General says, that it is j 

give. to: the word “used” 2 cea er 
meaning and hold that it includes only the 
actual working of the machinery, and it is 
urged that itis that working which occa- 
sions depreciation. But I think that the 
word “used” in this section may be given 
a wider meaning and embrace passive as 
well as active user. Machinery which is 
kept idle may well depreciate, particularly 
during the monsoon season. ( 
me that the ultimate test is whether with- 
out the particalar user of the Machinery 
relied upon, the profits sought to be taxed 


machinery ready for 


H 
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could have been made; and as I read the 
agreement in this case, the profits of the 
assessee during the year of assessment 
could not have been earned except by ‘his 
maintaining his factory and machinery in 
good working order and that involves the 
user of the factory and the machinery. 
That view is not in any way inconsistent 
with the views of the Lahore High Court 
in Sri Gopalji Co. v. Commissioner of 
Income-tax, Punjab di N-W. F. Provinces 
(1) and in Radha Kishen & Sons v. 
Commissioner of Income-tax, Punjab (2), — 
where the facts were different. The case 
in Bhikaji Venkatesh v. Commissioner of 
Income-tax, Central & United Provinces 
(3) is no doubt nearer to this case, but it 
dces not appear from the report of that case 
that there was any covenant to maintain the - 
machinery in question in reserve ready 
for actual use during the year of assess- 
ment; and I base my decision egtirely on 
the existence of sueh a covenant in this 
case. In my opinion, the question raised 
must be answered in the negative. . We - 
allow the assesses costs on the Original 
Side scale, 
Blackwell, J.—I agree 


D. Answered in negative. 
(1) BLT O 257. 
(2) 31 T 073. 
(3) 8 I TO 410. 
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LAHORE HIGH COURT 
First Civil Appeal No. 189 of 1936 
October 28, 1936 
AppIson AND Din MOHAMMAD, Jd. 
Bhai WARYAM SINGH—Daranbant 
—APPELLANT : 
versus 
INTAZAMIA COMMITTEE, GURDWARA 
GURU GOBIND SINGH-—Pvatntire 

AND OTHERS—DEFENDANTS— RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ae. 99, 
103—Notice of meeting — Whether should be in 
writing—Members meeting together—-Whether propes 
due notice—Minute book — Chairman, must sign it 
—Chairman along with others signing it~Resoluticn, 
whether illegal — Students’ exercise book, whether, 
can form minute book — Practice ~—Mtsjoinder— 
Surplusage of plaintiffe—Sutt, competency of. ; 

The fact that the members of the Committee met 
shows that there was reasonable notice and that the 
members themselves combined together to meet. 
Such notice of meeting need not be in writing. a 

According to s. 103 ofthe Sikh Gurdwaras Act, 
only the Ohairman is compelled to sign the minute 
book. The fact that three other members sign, it 
does not make the resolution illegal as it is also 
signed bythe Ohairmen.. n a” | ese ee 

It is nowhere defined inthe Actin what form or 
shape the minute book shall be and so a student's 
exercise book can form a minute book. 
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The fact that there is a surplusage of plaintiffs 
would not make the suit incompetent. 

F.O. A. from the decree of the District 
Judge, Ferozepore, dated January 31, 1936. 

Messrs. Nand Lal aud A. G, Maurice, for 
the Appellant. 

Mr. Bhagat Singh, for the Respondents. 


Addison, J—There is a Gurdwara 
Guru Gobind Singh in Chak Fateh Singh- 
wala in the Ferozepcre District. 
8.-5 (3), Sikh Gurdwaras Act, the Govern- 
ment issued Notification No. 131-G, dated 
May 30, 1927, specifying the rights and 
interests in respect of the property of the 
aforesaid Gurdwara regarding which no 
claim had been brought under the provi- 
sions of 5.5 (1) ‘The Gurdwara itself was 
declared a notified Sikh Gurdwara under 
Notification No 892 dated April 28, 1926. 
The Committee for its maganement con 
sists of four elected members and one 
member ,nominated by the Board: see 
B8. 87 of the Act. Under 8. 88 (3), the 
Commissioner notified the fact that the 
Committee had been duly constituted by 
Notification No. 246, dated January 14, 
1927. That date, therefore, is the date of 
the constitution of the Committee. 

The present suit was brought by the 
President and three members of the Com- 
mittee unders. 28 of the Act for posses- 
sion of the Gurdwara and the property 
attached thereto. The auit should have 
been instituted in the Court of the District 
Judge within 90 days from the date of the 
publication specified in s. 28 (2) ci the Act. 
It was so instituted, but it was instituted 
in the wrong Oourt, namely that of the 
Senior Subordinate Judge who sent it for 
trial tothe Oourt of another Subordinate 
Judge, Second Class. He found that he 
had no jurisdiction as the value of the 
suit was over Res. 5,000, and the suit wag 
sent to the District. Judge to be trans- 
ferred to a proper Court. The District 
Judge sent it to the Oourt of the Senior 
Subordinate Judge. The Senior Sxbordi- 
nate Judge held that he had no jurisdic- 
tion and he returned it, on January 10, 
1928, to the plaintiff to present it in the 
Oourt of the District Judge. This was 
done the same day. The Additional Dis- 
trict Judge held by his order dated 
November 11, 192¢, that the suit was time- 
barred because the time spent in the 
Oourtg of the Senior Subordinate Judge 
and the Subordinate Judge, Second Class, 
could not be excluded under the provi- 
sions of s. 14, Limitation Act. The snit 
was, therefore, dismissed. There was an 
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appeal to this Court. The appel was 
accepted and it was held that the plaintiff 
was entitled, under the circumstances of 
this case, to exclude the time infruetu- 
ously spent either in the Oourt of the 
Senior Subordinate Judgeorin the Court 
of the Subordinate Judge to which it was 
sent for a time. As the necessary dates 
were not available before the Judges who 
heard the appeal they accepted the appeal 
and remanded the suit to the District 
Judge for final determination of the question 
of limitation after deducting the time spent 
in the Subordinate Courts. The District 
Judge has held that the silit was within 
time and that the other defences set up 
were frivolous. He accordingly decreed 
the suit and Mahant Waryan Singh, defen» 
dant, has appealed. 

The first point taken in the appeal was 
that the decision of the District Judge was 
wrong in holding that the suit was not 
barred by time ‘The argumentis fuunded 
on the words used by the Division Bench 
of this Court, which heard the case, to the 
effect that the plaintiff was entilled to 
exclude the time infructuously spent either 
in the Court of the Senior Subordinate 
Judge or the Oourt of the Subordinate 
Judge to which it was sent for a time. It 
was contended that this meant that only 
one or other of those times could be 
excluded but not both. Obviously, how- 
ever, the word “either” is a clerical error 
for “whether”. This follows fron the 
penultimate sentence in the judgment of 
this Court where it was said that the suit 
was remanded to the District Judge for 
final determination of the question of 
limitation after deducting the time spent 
in the Subordinate Courts (not Court), 
There is thus no force in this contention 
and it was not disputed before us that the 
guit would be within time if those periods 
were excluded. 

It was next contended that the suit wag 
not brought by persons competent to bring 
it aa the resolution passed by the Com- 
mittee on August 9, 1927, was to the effect 
that the President Inder Singh, son of 
Waryam Singh, was deputed to institute 
the present suit, whereas it was brought 
by this President and three other members. 
Taos fact that there was a.surplusage of 
plaintifis would not make the suit incom- 
petent. There is no force in this argument 
and we overrule it. Thirdly, it was con- 
tended that proper notice was not given 
when the meeting of the Committee wasg 
convened at which was passed the resolu- 
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tion in question. Under s. 99 of the Act, 
when the offices of President and Vice- 
President are vacant, any two memhers may 
by giving reasonable notice to the other 


members, convene a meeting for the elec- ' 


tion of a President. At that time no 
President or Vice President had been 
elected. The Shiromani Gurdwara Pra- 
bandhak Oommittee, on July 29, 1927, diew 
the attention of the five members to the fact 
that it was their duty to meet and take 
steps to carry out their functions. After 
receiving this notice the Committee met on 
August 9, proceeded to elect Inder Singh 
as President amd Sarwan Singh as Vice 
President and then passed the resolution 
authorizing the President to bring the 
present suit. The fact that they met shows 
that there was reasonable notice and that 
the members themselves combined together 
to meet. It is not said that the notice 
should be in writing. We, therefore, hold 
that reasonable notice was given and that 
the Committee did meet. There is thus no 
force in this contention. 

It was also argued that the minute book 
was signed by the President and three 
members, while according tos. 103 of the 
Act only the Chairman is compelled to 
sign it. Here again, the fact that three 
other members signed it does not make 
the resolution illegal as it was signed by 
the Chairman. It was also said in con- 
nection with this minute book that it ws 
merely a student's exercise book and that 
such: a bock could not be held tobe a 
minute book. Jt is mniwhere, however, 
defined in the Act in what form or 
shape the minute book shall be, This is 
also a frivolous objection. No cther ground 
wag argued, and as a matter of fact no 
deferce on the merits was pcasible. For 
the reasons given we dismiss the appeal 
with costs. 


D. Appeal dismissed. 


ETERA OS ATE 


ALLAHABAD HIGH COURT 
Matrimonial Suit No. 8 of 1939 
November 12, 1937 

HARRIRS J. 
HAVELOCK CHARLES DAVID GOODALL 
—APPLIOANT 
TET8US 
Mes. BEATRICE HONOR AGATHA 
GOODALL—Opposits Parry. 
Divorce Act (IV of 1869), s. 37, Proviso—High Court's 
power to remit alimony under decree — Power under 
nature of— Discretion — Decree for alimony — Bub- 
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sequent decree against husband payable in instalments 
or neglecting wife prior to sutt — Discharge of this 
tability, whether relieves husband of his liability 
under alimony decree, 

Though the High Court has ample jurisdiction to 
discharge or modify or suspend an order for alimony, 
in sofaras it concerns future payments, this Oourt 
has no jurisdiction to declare that a husband should 
not be liable to make good sums which have already 
accrued due by way of alimony undera decree. The 
language of the Proviso to s. 37, Divorce Act, sug- 
gests that the power of the High Court to discharge, 
modify or suspend payments relates to payments 
which are to become dus in thefuture. There is 
nothing in the language of the Proviso to saggest 
that the Court has power to remit arrears. The 
power given to this Court onder s. 87 isa discretion- 
ary one and the Oourt should not exercise ite dis- 
oretion in favour of an applicant when there has 
been unreasonable delay. 

A divorce decree contained an orderthat the hus- 
band should pay certain alimony every month to his 
wife. Subsequently the wife obtained another deeree 
against her husband for neglecting to maintain her 
prior to the matrimonial suit. The second decrees 
was payable in monthly instalmenis. The husband 
app ec to the Court contending thatthe payments, 
which he was called upon to make in discharge of his 
liability to maintain his wife prior to ¢he matri- 
monisl suit, should reliev® him from his liability to 
make payments for his wife's maintenance subsequent 
to the said suit : 

Held, that the discharge of this liability would not 
relieve him of his liability under decrees for ali- 
mony. 


Messrs Saila Nath M ikerji and Sri 
Rama, for the Applicant. 
Mr. O. M. Chiene, for the Opposite Party. 


Order.—This is an application by Mr. 
H. O. D. Goodall who was the respondent in 
Matrimonial Suit No. 8 of 1932 for an 
order varying the order for alimony pass- 
ed in that suit. The applicant and the 
opposite party were husband and wife and 
on December 15, 1932, this Court passed a 
decree nisi in favour of the opposite party 
and on August 4, 1933, his decree nisi was 
made absolute. By the decree of this 
Court, the applicant was inter alta ordered 
to pay a sum of Rs. 50 per month as 
alimony to his wife and a sum of Rs 400-9 0 
as costs of the suit. The payment of alimony 
has fallen into arrears and there is now 
due from the applicant to the opposite party 
asum of Rs. 1,300 or there abouts underthe 
decree to which I have referred. The 
opposite party re-married in May, 1937, end 
no question of alimony .after that date can 
possibly arise. The present application con- 
cerns this sum of Rs. 1,300 or thereabouts 
which represents the arrears of alimony 
due under the decree of this Court for 26 
months ending in May, 1937. o 

It appears that after the decree was 
made absolute in this Court, the opposite 
party instituted a sujt against the applicant 
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in the Court of the Additional Munsif of 
Agra for six years’ arrears of maintenance up 
to the date when the matrironial suit was 
instituted. The opposite party alleged that 
for six yeers prior to the institution of 
this civil suit, the ‘applicant had failed 
to maintain ker and she accordingly 
claimed maintenance for that pericd. The 
suit was decreed by the learned Additional 
Munsif and as no appeal was preferred 
against tkis decree, it has now become 
final. The amount of this decree was 
Rs. 3,393 approximately and the applicant 
has been paying to the opposite party a 
sum of Rs. 114-t-0 per month in discharge 
of this decree. The fret instaJment was 
actually paid in March, 1935, and that in- 
stalment amounted to Rs 108 but there- 
after he has paid monthly instalments of 
Rs. 114-8-0. When the applicant was cam; 
pelled to discharge the decree passed 
against him by tle learned Additicnal 
Munsif of “Agra, he stopped payment of the 
sum of Rs. 50 per month due from bim by 
way of alimony under the decree of this 
Oourt. His last payment of alimony under 
the decree of thisCourt was in the month 
of February, 1935. The alimcny decreed 
under the order of this Court is, therefore, 
in arrears for a period of 26 months. 

It may be pointed out that the applicant 
applied to this Court cn January 6, 1934, fer 
an order setting aside the original order 
of this Court directing payment of Rs. 50 
per mensem as alimony. In that application, 
the applicant alleged that he could not pay 
and that his wife was sufficiently well off 


to- be able to maintain herself without- 


any order for alimony. Young, J. who 
heard the application was not satisfied tbat 
any case had been made out for mcditcation 
er alteraticn of 
consequently dismissed the application. In 
the present application it has been stre- 
nuously contended before me that since 
March 1935 the wife’s circumstances have 
materially changed. Since March, 1935, the 
applicant has been making monthly pay- 
ments to her of Rs. 114-8-0 in discharge of 
the decree for maintenance passed by the 
learned Additional Munsif of Agra. It is 
argued that since March, 1935, the wife has 
not required any sum over and above 
this monthly sum of Rs. 114 8-0 for her 
maintenance and consequently it is con- 
tended that I should pass an order directing 
that te husband should not be liable to 
pay the arrears-of alimony which have 
accumulated in the period between March 
1935 and May 1937, when the opposite 


the original order and 
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party. re-married. The application is made 
under s. 37, Divorce Act, and there san be 
no doubt that this Oourt has jurisdiction in 
certain circumstances to” discharge or 
modify or suspend an order for payment’ 
of alimony. section 37, Divorce Act, gives 
the Court power:to order permanent ali- 
mony and the Proviso to the section reads ag 
follows: 

“Provided that, ifthe husband afterwards from any 
cause becomes unable to make such payments, it 
shall be lawful forthe Court to discharge or modify 
the order or temporarily to suspend the same as to 
the whole or any part of the money so ordered to be 
paid and Rew to revive the same order wholly or in 
part asto the Court seems fit.” - ; 

It is to be observed that this is not an 
application praying that the alimony- to be’ 
paid in the future should be reduced or 
suspended, but on the contrary, it is an ap- 
plication praying that the amounts which 
have already accrued, due under the 
decree, should be wiped out. Though the 
Oourt hes ample jurisdiction to discharge 
or modify or suspend an order for alimony, 
in so far as it concerns future payments, I 
am very doubtful whether this Oourt hag 
jurisdiction to declare that a husband should 
not be liable to'make good sums wh ch: 
have already accrued due by way cf 
alimony under a decree. Oounsel for t.e 
applicant has been compelled to goto the 
length of saying that even if his client had 
actually paid these arrears, he would, in the 
circumstances of this case, be entitled to 


“ask me to order the opposite’ party to 


refund or re-pay such amounts. In my 
view, the language of the Proviso to a. 37, 
Divorce Act, suggests that the power of 
the Oourtto discharge, modify or suspend 
payments relates to payments which are to 
become due in the future. Tnere is nothing 


‘in the language of the Proviso to suggest 
. that the Court has power to remit arrears, 


The arrears constitute sums which have 
accrued due under the decree and which 
can be recovered by execution proceedings. 
Tt is one thing to discharge or vary future 
payments; it is quite another thing to say 
that sums which have already accrued 
due under the decree sHould not be paid. 
There appears to be no authority upon 
the question, but if it was necessary to 
decide this point, I should be inclined to 
hold that I have no jurisdiction to remit the 
arrears or tO pass an order which would 
render the applicant not liable to make 
good these arrears in execution proceedings 
or otherwise. 

Even if this Oourt has jurisdiction to 
pass an order remitting arrears, I would 
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not be-inclined to pass such an order in 
this case. The applicant must have realized 
in the month of March 1935 that he was 
bound to pay a very substantial sum per 
month to discharge the decree which had 
been passed against him in the Court of 
the learned Additional Munsif of Agra. 
He, however, took no steps until August 4, 
1937, to move this Court to vary or discharge 
its order for payment of alimony. Even 
if the Court had jurisdiction to remit arrears, 
I should only be inclined to exercise that 
jurisdiction if applications were made with- 
out undue delay. Here the applicant allowed 
the arrears to mount up to 26 months, and 
in. my view, it would not be reasonable or 
just to accede to the present application 
even if I bad jurisdiction to do so. 
Court is not bound to pass any order for 
discharging. or modifying or suspending an 
order for alimony. The Proviso to s. 37, 
Divorce.Act, makes it clear that the Court 
may pass such an order as to it seems 
fit, The power given to this Oourt is a 
discretionary one, and in my view, the Oourt 
‘should not exercise ils discretion in favour 
of an applicant when there has been un- 
able delay. i 
re Puri her I Hd not satisfied that the ap- 
plicant has any case upon the merits. The 
learned Judge who passed the decree 
dissolving the marriage fixed the alimony 
at.Rs.£0 per month. A subsequent appli- 
cation to reduce that amount was dismissed 
by a learned Judge of this Court who did 
not accept the applicants contention that 
the opposite party had sufficient means to 
maintain herself are any payment by 
limon y “Th 
hub ka nad. however, failed to maintain his 
wife for a period of six years prior to the 
institution of the matrimonial suit, and in 
law, he was liable to pay his wife mainten- 
ance for that period. A decree was passed 
against him for such maintenance and that 
decree is now being satisfied by monthly 
payments. It must be remembered that 
those monthly payments are in satisfaction 
of a liability which accrued before the 
matrimonial suit ws ever instituted and 
what the husband is now contending is 
that payments which he has been called 
upon to make in discharge of his liability 
to maintein his wife prior to the matrimonial 
suit should relieve him from his liability 
to make payments for his wife's maintenance 
for the period efter the institution of the 
matrimonial suit. Because he has now to 
pay monthly. instalments in discharge of his 
liability to maintain his wife for the period 
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before the suit, he claims that he should 
nct be compelled to make the payments 
ordered by this Court for her maintenance 
after the date of this suit. In short, it 
appears to me thatthe husband is asking 
this Court to relieve him from his liability 
under the decree because he has been com- 
pelled by another Court to make payments in 
discharge of an earlier liability which he had 
failed to discharge. His failure to maintain 
his wife beforethe suit was clearly unlaw- 
ful and because he has now been made to 
discharge that liability such should not 
relieve him of his liability under the decree . 
for alimony. 

The applicant has filed a statement 
showing his total income and total deductions 
made therefrom during the pericd March 
1935 to April 1937. It appears to me that 
even after payment of the monthly instal- 
ments due under the decree for mainten- 
ance, the applicant hid ample funds to 
discharge his liability under the Order of 
this Oourt for alimony. The total deduc- 
tions from the applicant’s salary per month 
which include the monthly instalments in 
satisfaction of the maintenance decree 
amount roughly to Rs. 250. Even after 
such deduction is made from the applicant's 
salary he still has a very substantial 
amount. During a few months the balance 
has. been comparatively small but in other 
months it has been very substantial. In 
March, 1935,the balance was only Rs. $8-11-0 
but in October, 1936, it actually was 
Rs. 438-1-0, For the last four months the 
balance has varied between Rs. 237 and 
Rs. 309. In my jadgment it has not been 
established that the husband cannot pay 
the slimony due under the order of this 
Couri, and that being so, this application 
must fail. For the reasons which I have 
given, this application is dismissed with 
costs. 

D. Application dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No, 2276 of 1935 
October 13, 1936 
Tak QAAND AND Skemp, JJ. 
Musammat HAYAT KHATUN —PLAINTIHR 
—APPRLLANT 
VETBUS 
ABDULLAH KHAN—Daranpantr— 
RASPONDENT 4 
Muhammadan Law-—Dower—Buit for recovery of— 
Limttation—Hanafi School—Divorce by written 
document—Contents made known to wife—Divorc, 
whether irrevocable — Reconciliation — Subsequent | 
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divorce by talak by wife—Hffect—Sutt for prom 
dower, morethanthree years after original dl 
whether barred. 
Under the Hanafi School of Muhammadan Law a 
divorce by a husband, evidenced by a written docu- 
ment, the contents whereof have been duly oom- 
munisated tothe wife, is irrevocable. This being 
so, the fact that after such a divorce the parties are 
reconciled soon after the divorce and continue to 
live together for some yeara cannot in law restore 
their relationship of husband and wife, and con- 
sequently the oral pronouncement of the talak by the 
wife subsequent to such reconciliation is a meaningless 
formality which does not give a fresh cause of 
action to her to sue for recovery of prompt dower and, 
therefore, her suit for recovery of such dower brought 
more than three years after the original divorce, 
will be barred by time. 
F.O. A. from the decree of the Sub- 
Judge, Ist Class, Dera Ghazi Khan, dated 
July 15, 1935. 


Mr. Khurshaid Zaman, for the Appellant. 

Mr. M L. Puri, forthe Respondent. | 

Tek Chand, J.—This ig an appeal in 
forma pauperis from the decree of the Bub- 
Judge, Bera Ghazi Khan, dated July 15, 
1935, dismissing the plaintiff-appellant’s 
suit for recovery of Rs. 10,000. The parties 
were married on June 11i, 1922. At the 
time of the marriage, a kabtnnama was 
executed in which it was gtated that the 
sum of Rs 10,000 had been fixed as prompt 
dower. On January 5, 1933, the plaintiff 
instituted a suit for recovery of Rs 10,000 
from the defendant, alleging that he had 
divorced her on October 30, 1932, by 
pronouncing the talak three times. The 
defendant pleaded that he was a minor at 
the time of the marriage and was not 
bound by the terms of the kabinnama, in 
which it had been entered merely for show 
that Rs. 10,000 would be paid as dower. 
He admitted that he had divorced the 
plaintiff, but denied that he did so orally 
‘on October 30, 1932,-as stated in.the plaint. 
He alleged that the divorce was by deed 
executed on September 25, 1927, when the 


plaintiff was given clothes and ornaments: 


worth Rs. 550, and her claim for dower 
was fully satisfied. Lastly, he pleuded that 
the suit was barred by time, having been 
instituted more than three years after Sep- 
tember 25, 1927 

The learned Subordinate Judge held that 
Rs. 10,000 mentioned in the kabinnama 
was intended to be paid, but that the 
plaintiff had been divorced on September 
25, 1927, and consequently the suit was 
time-barred. He also found that the parties 
had been reconciled soon after and the 
plaintiff: continued to live with the defendant 
till October 1932, when the defendant 
again divorced her, but he held that from 


HAYAT KHATUN v. ABDULLAH KHAN (LAH) 


F 


333 


September 25, 1927, to October 30 1932, 
the relationship of husband and wife did 
not, and could not legally sutsist between 
the parties. He accordingly dismissed the 
suit, leaviug the parties to bear their own 
costs. The plaintif appealed to this, 
Court through her Mukhtar Hafiz Gaman, 
and along with the memorandum of appeal 
presented a petition under O. XLIV, r. 1, 
fer permission to appeal in forma rauperis. 
As the trial Judge, after due enquiry, 
had adjudged herto be a pauper, further 
enquiry into her paupertism was considered 
unnecessary by the learned Judge who 
admitted the appeal. 

At the hearing before us, Mr. M. L. Puri, 
for the respondent raised a preliminary 
objection that the application for leave to 
appeal in forma pauperis was not presented 
in accordance with the provisions of r. 1 
of O XLIV, inasmuch as the applicant 
was not present In person in this Court 
at the time of the presentation of the appli- 
cation, nor was the application accompanied 
by a schedule of her property. In my 
opinion, both these contentions are without 
force. The applicant is a pardanashin lady 
and she had executed a special puwer of- 
attorney in favour of Hafiz Gaman authoriz- 
ing him to present the application in this 
Cwt on her behalf. In the mukhtarnamea 
it was specifically mentioned that she 
could not goto Lahore in person as she 
was a pardanashin lady. No counter- 
affidavit has been filed that this statement 
is incorrect. This being so, she was 
exempt from personal appearance under 
s. 132, Oivil Procedure (ode, and ‘the 
presentation of the petition and the memo- 
randum of appeal by her special mukhtar 
was in accordance with law. The petition 
was no doubt not accompanied by a schedule 
of tha property of the plaintiff, but on the 
matter being brought to the notice of 
Counsel by the office, a copy of schedule 
which had been filed in the lower Court was 
actually presented in this Oourt. As 
already stated a full enquiry had been 
made in the Court below and the applicant 
had been adjudged pauper for purposes 
of the suit. It is not contended on behalf 
of the respondent that the financial posi- 
tion of the applicant improved after the 
decision of the suit by the trial Court. ‘In 
these circumstances ib was not essential fcr 
the plaintiff to file another-schedule of the 
same property with the ‘application under 
O. XLIV, r. 1. The preliminary objections 
are, therefore, -without‘force and are over . 
ruled. ji | a A © 
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It is common ground between the parties 
that the manage tock place on June 1}, 
1922, and the parties lived together until 
some time in 1927. The defendants case 
18 that on September 25, 1927, he divorced 
ihe plaintiff and execnied a formal deed 
which was attested by two witnesses and 
was duly handed over to the plaintiff. In 
the lower Court the plaintiff denied the 
execution of this deed. Tne defendant 
accoidingly led secondary evidence consiste 
ing ofthe statement of the scribe Udno 
Das (D. W. No.1) who produced his register 
which contains a verbatim copy of the 
coutents of the deed, and is signed by 
the defendant and the two attesting wit- 
nesses Dost Muhammad and Habibullah 
Khan. Of these Dost Muhammad is dead, 
‘but Habibullah Khan appeared as D. W. 
No. 5. This evidence fully establishes the 
execution of the deed. Indeed tte learned 
Counsel forthe appellant did not seriously 
challenge the finding of the jower Court 
on this pomt. His real contention Was 
that tne contents of the deed were not 
“known to ihe plaintiff, that the parties 
secon became reconciled and cuntinued to 
live as man and wile until October 30, 1932 
and Consequently the divorce of 1927 had 
become inetiectual. There is, however, 
1eliabie evidence on the record whicn 
‘establishes beyond doubt that soon atter 
its execution, the deed was over to the 
Plaintitt and that she and ker maternal 
uncle, Allah Dad, asked several respect- 
abie members oi the brotherhood to inter- 
vehe and bring about a reconciliation 
between the parties. The most) umportant 
of tnese witnesses are Rahim Dad 
Khan (1. W., No.4) whois a Sub-Registrar 
and an Honorary Magistrate and is a 
leading member oi tLe t11be, and Habibuillan 
Xhan (DV. W. No.) who had attested the 
ased and who has deposed tuat he handed 
it over to the plaintiff and explained its 
contents to her. 

‘Lhe leaaned Subcrdinuie Judge has not 


xccepted this evidence as reliable, but after ' 


reading it and hearing Counsel for both 
sides i nnd myself unabie to agree with his 
conclusion. Jt may be stated that tue 
learned subordinate Judge who actually 
decided the case took it over after the whole 
ot the evidence had been recorded. He, 
therefore, had not ihe advantage of having 
the witnesses before him, and the same 
weight Cannot be attached to his apprecia- 
_ tion. of the evidence as might have been 
“the case if he had had the opportunity of 
observing the demeanour of the witnesses. 
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It must, therefore, be held that the 
plaintiff was divorced by the defendant ‘on 
September 25, 1927, and that she was aware 
of this fact. It is conceded that under the 
Hanafi Schocl cf Muhammadan Law a 
divorce by a husband, evidenced .by a 
written document, the contents whereof 
have been duly communicated to the wife, 
is irrevocable. This being 80, the fact that 
the parties were reconciled soon after the 
divorce and continued to live together for 
some years could not jn law restore their 
relationship of husband and wife, and con» 
sequently the oral pronouncement of 
the talak in 1932 was a meaningless 
formality which did not give a fresh cause 
of ection to the plaintiff to sue for recovery 
of dower. The relationship of husband and 
wife having come to an-end in September 
1927, the present suit instituted in 1933 is 
clearly barred by limitation and was rightly 
dismissed. In view of this finding, 16 18 
not necessary to degidethe other” questions 
raised in the appeal. The appeal fails 
and is dismissed with costs. A copy of 
the decree of this Court shall be sent to the 
Collestor. 

Skemp, J.+-I agree. 

D. Appeal dismissed. - 
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First Civil Appeal No 57 of 1934 
August 12, 1937 
RUPOHAND, AG. J. C. AND LCBO, J. 
VISHINDAS KHUSHALDAS——APPELLANT 
versus 
TEJUMAL KHUSHALDAS AND OTHABB— 


RESPONDBNTS 

Civil Procedure Code (Act V of 1908), Seh. II, 
paras. 20,31—Immovable property dealt wtth 
award and parties within jurisdiction of Court—Cer- 
tain business, the subject-matter of award carried on 
outside jurisdiction —Oourt, tf can entertain applica- 
tton under para, 20 and order award to be filed—- 
Award — Finality of — Presumption — Burden of 
showing that award is not within submission— 
Setting ustde of award on ground of uncertainty —~ 
Award directsng produce to be sold at market price 
—Award, whether uncertasn, 

Where all the immovable property dealt with by 
the awaid is within the jurisdiction of the Oourt 
and so are the parties to the award, the mere fact 
that the busmess which is one of the subject-matters 
of the award was carried on by the parties at 
a place outside the jurisdiction is not sufficient 
to oust the jurisdiction of the Gourt over the said 
subject-matter. 1l he Olurt has, therefoie, jurisdiction 
to entertain an application under Soh LI, *para, 20 
of the Code of Civil Proceduie, and order the award 
to be filed under para. 21. 

An award cannot be set aside on the ground of 


` uncertainty upon a point upon which there is no 
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controversy between the parties. Cargey v. Aticheson 
(4) and Plummer v Lee 19), relied on. 

The Oourts will make every reasonable intend- 
mentin favour of an award being a iinal, certain 
and sufficient termination of the matters in dispute. 
Unless and until the contrary is shown, the Court 
will presume that the arbitrator has determined 
only such matters as were in dispute and were 
referred to him, andthe burden of proving that the 
arbitrator has given his award on matters not within 
the submission cr has failed or omitted to award on 
matters which were within the submission lies upon 
the party who seeksto impeach the award. Wood v. 
Griffith (3), relied on. 

An award cannot be said tobe uncertain, where 
it directs certain produce tobe sold at a market 
price in such 8 case, the amount to be realized is 
sufficiently certain, Weadle v. Downman (8), 
relied on, h | 

F. O0. A. against the order of the First 


Olass Sub-Judge, Hyderabad. 


. Mr. Assudomal Rewachand, for the 

pellant, . 
Messrs Dingomal Narainsing and Pah- 

lajsing Bijasing, for the Respondents. 


Rupchand, Ag. -J. C.—This is an 
appeal against the order of the learned 
First Class Subordinate Judge, Hyderabad 
disallowing objections tó an award and 
passing a decree in terms thereof under 
paras. 20 and 21 of Sch. Hp O:vil Procedure 
Uode. Several interesting points have been 
argued before us, and we propose to deal 
with them in the order in which they have 
been raised. The first point is as tothe 
jurisdiction of the Oourt to pass the order 
complained against. It is argued that as the 
award related to property, some of which 
was not within tne Jurisdiction of the 
Hyderabad Oourt, that Court had no juris- 


Ap- 


diction to order the award to be filed under . 


paras. 20 and zl of the Schedule and that 
` the remedy, if any of the opponents, was by 
a regular suit to enforce the award. Re- 
liance has been placed on Familial v. Kisan- 
chandra (1), andon Krishna Iyer v. Sub- 
barama Iyer (2). But neither of these rulings 
have any bearing on the present case. In 
the Privy Council case reterred to above, a 
somewhat similar argument was advanced 
by the appellant but their Lordships found 
it unnecessary to deal with that argument, 
Their Lordships held asa fact that there 
- Was no substantial question decided by tne 
award which affected property within the 
jurisdiction of the Court of first instance 

(1) 51 O 361; 83 Ind. Cas. 531; A I R19% P O 95: 
BILA 72;20N LR33; (924) M WN 79; TNL JI 
62; 19 L W 549; 34M LT 62;28 ALJ 386; 46M L 
_ J 628:86 Bom L R 686; WO WM977; LRSA 

PC 216 (PO). a 

(2) 55 M 689; 139 Ind. Ces. 877; AI R 1932 Mad 
469; 62 M LJ 550; (1933) M WN 234; 35 L W 563; 
| Ind, Rul. (1932) Mad 801, 
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' ceedings in terms of 


kh 
and accordingly non-suited the plaintiff, 
obseiving : 

“It is the duty of the Courtin which an award has 
been filed, to proceed to pronounce judgment according 
to the award, and upon that a decree is to follow. Their 
Lordships cannot see that any decreas could be 
framedupon this award which would affect any 
person or property within the jurisdiction.” 7, gad 

In the present case, however, the decree 
passed by the Oourt not only affects the 
immovable property which is within the 
jurisdiction of the Oourt but also the parties 
who reside within its jurisdiction. In the 
Madias case referred to above all that has 
been held is that a Court entertaining an 


‘application under para. 20, Sch. IL, should 


have jurisdiction over the whole subject- 
matter of the award and notonly over a 
part of the subject-matter of the award. It 
is true that the subject-matter of the pre- 
sent award deals both with movable and 
immovable property, but in orderto de- 
termine the jurisdiction of the Court in 
entertaining an application of this nature, 
reference must necessarily be made tothe 
Oivil Procedure Code. ‘That Code no 
doubt excludes the jurisdiction of a Court 
over immovable property which is not 
within its territorial limits, but it contains 
no such limitation in respect of movable 
property provided, of course, the persons 
sought to be held liable are within its 
jurisdiction. In the present case all the 
with hy the 
award is within the jurisdiction of the 
Court of first instance and so are the parties 
to the award. The mere fact that the 
business which is one of the subject-matters 
of the award was carried-on by the parties 
at Karachi is not sufficient to oust the 
jurisdiction of the Court over the said 
subject-matter. As the Hyderebad Oourt 
had jurisdiction over the whole of the 
subject matter of the award, that Court had 
jurisdiction to entertain the present 
application. 


The second objection pressed before us 
is that, as the arbitrators failed to give 
their award on the termination of the pro- 
the reference, they 
were functus oficio and the award subse- 
quently passed by them was not valid in 
law. This objection is based on a misread- 
ing of the reference. The parties who 
are all descended from a common ancestor 
Khushaldas had been quarrelling over the 
partition of their property ever since the 
death of Khushaldas which took place in 
1926. A former reference to the same . 
arbitrators had in consequence of the can- 
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tankerous conduct of one of the parties 
` proved infructuous. It was, therefore, con- 
sidered neceseary to provide for arbitration 
Proceedings being held without any delay 
or obstruction being’ caused by any party. 
The reference was signed on April 6, 1931, 
and its pertinent terms which require 
consideration in connection with this, and 
some of the other objections which follow 
are these : 

(2) Jt has been hereby agreed by all the brothers 
-that all the brothers shall start here at Bhagudero 
from this day the work of partition in accordance 
with the order of the arbitrators, and that they 
shalido and shall be bound to dothe work of the 
arbitrators as required by them. It has been fur- 
. ther agreed by the brothers that any brother, who 
18 required by the arbitrators todo any work in 
. respect of the partition, shall be bound to do it, and 

shall not evade from doing the same" 

(3) lt has also been further agreed by all the 
brothers that the work of the above partition shall 
be continued from this day, the date of the execu- 
tion of this reference, without any break. No 
grounds of any works of any brother, however 
urgent they may be, shell be heard, and the work 
of partition shall continue. The abitrators have 
also agreed that they shall stay here at Bhagudero 
from this day, the date of the execution of this 
references up to the date of giving their award and 
complete the work ofthe partition. If any brother 
remained absent, then the arbitrators shall, at the 
saying of any other brother, give ex parte award 
during his absance, and no plea of his on account 
of his remaining absent shall be heard, Neither 
there is necessity of giving any notica to the 
brother who remains absent, nor shall the objection 
‘of any brother be maintainable. And the work of 
above partition shall be completed by sitting con- 
tinuously from this day, the date of the execution of 
this reference, cnceon one mat. If any brother 
left in the middle, or if he left during the partition, 
then the arbitrators shall, at the saying of one bro- 
ther only, give ex parte award. 

(4) Moreover, it also been agreed by all the 
brothers that if owing to unavoidable circum- 
stances the arbitrators have to attend to some 
urgent business of their own, during the work of 
the present partition, andif they left, then all the 
brothers eshallbe present on the day on which the 
arbitrators will ask them to be present. And if any 
brother remained absent then it shall not be neces- 
‘gary for the arbitrators to give notice to that 
brother; and at the request of one brother only 
. the. arbitrators shall give their ez parte, joint and 

-complete award ; and inthat case, no plea of the 
brother who 1emains absent shall be heard. 

(5) It has been further agreed by ull the brothers 

t if no award is given on the adjourned occasion 
also, orif no award is given on acoountof the 
- arbitrators, not coming, or on account of the brothers 
remsining absent, or on account of the work not 
. going on continuously, or if the arbitrators do not 
give their award on account of any brother's ab- 
sence, then every brother shall have the right of 
considering this reference as cancelled, and all the 
‘brothers shall have the same rights which they had 
before the execution of this reference... .. ." 


There is no dispute that the arbitrators 


Proceeded with the inquiry regulary and 
‘without any delay. They ‘completed the 
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‘drawn np by him, they went to Nawabshah 
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proceedings on May 26, 1931. As they 
experienced some difficulty in drafting their 
award, particularly cn account of some of 
the immovable properties having been 
partitioned by the parties during the con. 
tinuarnce of the arbitration proceedings in 
order to avoid heavy stamp duty being 
levied on the award, they thought it advis- 
able to come to Karachi toconsult a lawyer 
as tothe form of the award and as to the 


necessity, if any, of having it registered, 


They consulted Mr. Dingomal, Advocate of 
After getting the award 


to have it registered., Theaward purports’ 
to bear the date June 29, 1931, and was 
registered on that very day. Now, there is 
nothing in the reference to suggest that the 
arbitrators were not to consult a lawyer or 
that they were prohibited from going to 
Karachi for that purpose. It would appear 
that the course adopted by them was the 
only proper course to adopt wnder the 
circumstances. Notwithstanding the care 
devoted by Mr. Dingomal, one of the ob- 
jections raised by the appellants, is that 
the award is neither final nor certain. We 
are of opinion that there is nothing in the 
reference to suggest that if the arbitrators 
came to Karachi after completing their 
proceedings forthe purpose of - getting an 
award written by a lawyer, they became 
functus officio We accordingly disallow’ 
this objection. 

The third objection urgedis that, the 
arbitrators have made certain interpolations 


in the award afier they had put their 


signalures to it ; and, therefo-e, their award 
is inval d. But this objection was practically 
abandoned by the learned Advocate when, 
ona reference tc the award itself, it was 
discovered that the alterations in questions 


“were- made in the «ffice of the Sub Regis- 


trar and at his instance -wiih the object of 
meeting certain’ technicalities - of the 
Registration Act. It was also discovered 
tha: the award was not signed at Karachi 
before the alterations were made but it- 
was signed in the Registrar's otfice on the 
day on which the document was presented 
for registration and that presumably it was 
signed atter the alterations were made in 
order to meet the objections of the Regis-- 
trar. Moreover, none of these alterations 
affect the merits ofthe award. This objec- 


| tion, therefore, fails. 


The fourth objection is equally ansub- 
stantial. It appears that in 1928, the parties 


‘had made an interim settlement -between 
' themselves by which the Karachi karkhana 
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was allotted to the appellant at a certain 


Valuation. But he was not prepared: to 
abide by that settlement inter aha on the 


ground that his exclusive ownership of -the ` 


karkhana had been interfered with and 
that by diverse means he was prevented 
from realising the outandings of the 
karkhana. This was denied by the respon- 
dents, andthe arbitrators were given full 
power to deal with all the dieputes which 
were raised beforethem with regard to 
this karkhana and its cutstandings. ‘hey 
came tothe conclusion that the appellant 
had been in possession of the karkhana 
and had not been prevented from realising 
the outstandings. There was, however, one 
item in the list of outstandin g8 which gave 
them some trouble. This item was a sum 
of Rs. ` 58455-2-0 due by two persons 
named Kiratrai and-Kimatrai which 
had not been realized upto the date 
of the award and in respect of 
which it Was expected that a good part of 
it would not be realized, The appellant 
contended that the relative documents on 
-which he-could have sued for recovery of the 
debt were suppressed by the respondents, 
He contended thatthe respondents Pribhb- 
das and Tejumal should be awarded the 
right to recover this item and should be 
madeliable for the whole amount. The 
arbitrators found in favour of the respon- 
dents in so far that they held that-the re- 
lative decuments had not been suppressed 
by them. They, however, ‘found that the 
documents were, a8 a matter of fact, lying 
in the family safe with the result that the 
appellant did not get. possession of the docu- 
ments, and could not sue. They, therefore, 
upheld the contention of the appellant and 
held that this item should be allotted to 
Pribhdas and Tejumal. In-view of that 
finding they had also-to determine what 
amount should be debited to them in res- 
pect thereof. 

When in 1928 the outstandings were 
allotted to the appellant, be .was_ not 
required to pay their full value, but much 
Jess. It was not the fault of the respon- 
dents that the money could not ‘be 
recovered for nearly three years and there 
were difficulties ahead in the recovery of 
the full amount of such anold debt. The 
arbitrators, therefore, allotted this item to 
Pribhdas and Tejumal for Rs. 24,000. 
They had jurisdiction to.do so, and it-is not 
open t8 us to gointothe question whether 
the arbitrators sLould have fixed a higher 
amount’ than Rs: 24,000 as the value _ of 
this item. It. is. also not open -to the 
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appellant to challenge the award on the 


‘ground that the arbitrator could not separate 


one ‘item of the oulstandings from the 
other or put a value thereon in the manner 
they have done, specially when the 
arbitrators did this -at the appellant’s own 
request. 

Tke last objection dian before us is that 
the award is not certain and that it 
purports to delegate the functions of the 
arbitrators to one of the parties. This 
objection is based on para. 15 ‘of the award 
which is as follows: 

“That we further award that the produce of 
their agricultural lands and comprising generally 
of the last two years or so has not been sold and 
has been stored away in Bhandas at Bhagndero, 
and Haji Khan Maris village’ We award and 
direct-that the same be sold by Tejumal as soon as 
possible and out of the proceeds which will amount 
to Rs. 3,090-1-l he do pay certain sundry joint 
debts of the family as shown in the list marked AA, 
and the balance, if any, he will divide in four equal 
parts and -pay one-fourth to each of his other- 
threes brothers, namely, Pribhdas, Sobhraj ‘and 
Vishindas without any impediment or excuse or 
claim or right of set-off... 


It is urged that the award is uncertain 
because it does not say what was the 
quantity of produce to be sold and in 
which of the godowns of the parties it was 
stored. Now, if it was the contention of 
the appellant that there was a dispute 
between the parties as to the quantity of 
the produce oras tothe godowns where it 
waa stored, he should have said.so. He has 
not only not said so, but has put no ques“ 
tions whatsoever to the arbitrators: or t) 
any other. witness in the case om those’ 
points. It is well settled that the Oourts’ 
will make every reasonable intendment in 
favour..of an award being a final, certain 
and -sufficient termination of the matters 
in dispute. One of the oldest cases on this- 
point is Wood v..Griffith (3), at p. 2945. In 
that case Lord Eldon nas said: 

“It is extremely clear that..every award must be 
certain and final; but it has, particularly. in more 
modern times, been considered the duty of- the 
Oourt, in constiuing an award, to find that it is 
certain and final ; and instead of leaning - toa con- 
struction, which in effect . would ‘destroy nine- 


tenths of the awards made, ‘if possible, to put one 
consistent sense on all the terms.” 


It 18 equally well settled that unless and © 
until the ‘contrary is shown, the Court will 
presume that the arbitrator ‘has determined 
only such matters as were in dispute and 
were referred to him, and that the burden 
of proving that the arbitrator has awarded 
on matters not within the submission or 


E (1818) 36 E R291; 1 Swanst 431 Wils Oh 34; 
18 R R 18. i 


*Page of (1818) 36 E. R.{ĝa] = ma 
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has failed or omitted to award on matters 
which were within the submission lies 
upon the party who seeks to impeach the 
award ; Halsbury, Vol. 1, para. 1118. And it 
goes without saying that an award cannot 
be set aside on the ground of uncertainty 
upon a point upon which there is no 
controversy between the parties Cargey 
V. Aitcheson (4) and Plummer v. Lee (9). In 
the absence, therefore, of any allegation 
much less proof, that the question of the 
produce stored in the godowns or the 
identity of the godowns was in controversy, 
it is not possible to hold that the award 
is uncertain. 

The next argument advanced on behalf 
of the appellant is that by the award the 
arbitrators have delegated their function 
to one of the parties to sell the produce 
and to distribute the sale proceeds, This is 
again begging the question. It was incum- 
bent upon the appellant to allege and 
prove that under the terms of the refer- 
ence the arbitrators were required to sell 
the produce and to distribute the sale 
proceeds before they made their award. Not 
only is there nothing in the reference to 
require the arbitrators’ to do so personally, 
but thereis a clear indication in the refer- 
ence that they could ask one of the parties 
to do such acts. The reference inter alra 
recites that : 

“If any brother was required by the arbitrators 


to do any work in respect of the partition he shall 
be bound to do go.” 


Selling the produce and distributing the 
sale proceeds in accordance with specific 
directions contained in the award is un- 
doubtedly a work which is required to be 
done “in respect of the partition” and 
could, therefore, be untrusted to one of the 
parties. There is no limitation ın the 
reference that the arbitrators may not 
require such work to be done by their 
award and that they should get such work 
done before making the award. 

. The arbitrators were required to com- 
plete their nward without any delay. They 
could not conveniently do that unless they 
gave directions for certain ministerial acts 
being carried out by one cr the other party 
in terms of the award. The directions 
contained in the award are clear and speci- 
fic. Tejumal ıs required to carry out his 
duties without any impediment or excuse 
or claim or right of set-off. The creditors 
to whom the sale proceeds were to be 

(4) (1883) 2B&0O170,; 3 Dowl& Ry 433; 2 Bing 
NG dish aa PWR sie PO nger 
By {ais ur 658. pee Kh PO mi ma 
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paid are all mentioned in the schedule and 
the amount payable to each of them is 
specified therein. The balance, if any, is 
required to be distributed in four equal 
shares. Had the award directed that the 
work of selling the produce and distributing 
the sale proceeds be done in execution 
proceedings through a Receiver appointed 
by the Court, nothing could have been 
alleged against the validity of the award; 
and therefore if Tejumal was appointed to 
do that work, that tact alone cannot Vitiate 
the award. This is the more so, when 
there is an express clause in the reference 
which amply supports the directions given 
by the arbitrators. 

Lastly, it was urged that the price 
which the produce would fetch bein 
uncertain that would make the awar 
uncertain. But the produce was to be sold 
‘at the market price and the amount to be 
realized was, therefore, sufficiently certain. 
In Weddle v. Downman (6). Lord Abinger 
C. B., Parke, B. and Alderson, B. held 
that ina dispute as to (tnter alia) the value 
at which certain iron rings and shafts 
should be taken an award of “such sum of 
money a8thg same amounts to according 
to the present market price of big iron” 
was sufficiently certain. The appellant 
has, therefore, failed to justify hiszattack on 
this ground as well. We accordingly dis- 
miss the appeal with costs. 


D. Appeal dismissed. 
(6) (1844) 1 Dowl & L 560, 





RANGOON HIGH COURT 
Criminal Appeal No. 707 of 1937 
July 15, 1937 
Roszers, O. J. AND Sparao, J. 
NGA MYAUK NYO (a) PO BEIN 

—APPELLANT 
WETBUS 
Tus KING— RESPONDENT 

Oriminal trtal—Accused—Responsrbultty 
jury not fatal but ordinarily suficient — 
death—Death due to infection—Fact, tf makes 
difference an accused's responsrbiluty— Medical evt- 
dence—Age, ascertainment of—Doctor must express 
definite opinion—Sentence—Guilt proved—Certatn 
features rendering crime tnexplicable—Sentence 
should be lentent. 

Where a wound inflicted is not necessarily fatal 
but the injury 18 suffeient in the ordimary course 
ot nature to cause desth and the actual death 18 
caused by sn intection setting im the wound, this 
fact makes no difierence to the criminal responsibi- 
jaty of the peison charged. 

Medical Ofhcers must not forget that the Court 
must decide matters beyond reasonable dcubt 
and not on a preponderance of probability. Where 
the age of the accused ia im question, if 


ey 
- are convinced beyond reasonable doubt, they should 
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say “TI feel certain accused is of particular years’ 
old”, and not “I do not think he is younger than 
& particular years of age.” 4 

ere there are features in the case which render 
the crime inexplicable although the ‘guilt of the 
accused has been proved asthe whole story has not 
been told, while passing sentence under sie cireum~ 
apa it is better to err, ifat all, upon the side of 

Or. A. from the order of the Sessions 
Judge, Myaungmya, dated June 23; 1937. 

Mr. S. Loo-Nee, for the Appellant. Ee 

Mr, E. W. Lambert, Government Advo- 
cate, for the Orown. 

Roberts, C. J—The appellant Myauk 
Nyo (a) Po Bein was convicted of the 
murder of Teh Po near Kathabaung on 
February. 4, 1937, by the learned Sessions 
Judge, Myaungmya, and was sentenced to 
death. Maung Nyun Tin who was illat 
the time of the trial and whose deposi- 
tion was admitted in evidence under s. 33, 
Evidence Act, says that he found a 
Ohinaman lying on a cart track about 
forty fathoms from U Tha Byaw's pond 
(which ig near Kathabaung)-some time 
after 9 o'clock one morning. The Ohina- 
man had blood oozing from his neck and 
asked to be taken to the house of Ko Bit 
Kyi. There was no information given by 
the Ohinaman about his assailant. Wit- 
ness reported to Ko Mo Gyo, the ten-house 
gaung.. -Ko Mo Gyo was next on the scene. 
He went there with 9 or 10 villagers on 
receiving Maung Nyun Tin's report. The 
injured man,-he says, told him that he 
did-not know the name of his assailant 


but that he could identify him if he saw: 


him again. There were two men of whom 
he knew one. He was not asked and he 
did not mention where either man lived or 
worked. Ko-Mo Gyo left eight men at the 
place-and wentto report to the headman. 
Then the headman U Tun Tet came. He 
had collected about twenty villagers and he 
saw. Teh Po lying in the place described by 
‘Maung Nyun Tin. U Tun Tet asked-the 
deceased who had cut him. There were 
present at that time U Ta Lok, Saya Chone 
and Maung Bein amongst others. -The 
deceased said the assailant was the- younger 
of the two brothers who had worked as 
coolies under Ko Kyaw Saing. about two 
years ago. Those present. were called to 
Support this, and Saya Chone says that the 
nb Baid: 
“L year two brothers wotked under Kyaw Sain 
ad Rone rigs Ps younger of those two brothers had 
But U Ta Lok and Maung Sein do not 
support this evidence. U Ta Lok says: 
the headman questioned ‘him the wound- 
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ed man said: “Two men came up to me from near 
the tank and from behind and one of them cut 
me. ...1 know one of the two but I do not 
know his name. He was the younger of the two 
brothers who worked under Kyaw Saing two years 
ago. 

The deceased did not definitely mention 
that the younger brother who worked under 
Kyaw Saing had cut him; he merely said he 
was one of the two. Maung Sein agrees; he 
said : 

“The wounded man did not say that the younger 
brother had cut him. He merely said he was included 
in the two men who had cut him” 


Pausing at this point, thereis a plain dis- 
crepancy as to what deceased actually said. 
It is clear he said the younger brother of the 
two coolies was there, but not clear whether 
he said that he was his actual as- 
sailant. (His Lordship after discussing evi- 
‘dence came to the conclusion that appellant 
was the person who struck the fatal blow, 
and proceeded). The wound was an incised 
one on the back of the neck. cutting the 
vertebral bone and exposing the spinal 
cord. Great force was necessary and the 
injury was sufficient in the ordinary . course 
of nature to cause death. It was not neces- 
sarily fatal but death took -place because 
infection set in. This fact, however, makes 
no difference to the criminal responsibility 
of -the person charged. It is difficult to 
know .whether there was premeditation. 
According to the deceased's dying deposi- 
tion, the attack was sudden and unexpected ; 
the motive could have been but slight and 
must have been to gain possession of the da, 
scabbard and lampin the deceased's poss2s- 
sion. No one can tell whether the motive, 
such as there was, occurred to the appellant, 
or whether it was suggested to him by his 
companion. 

The appellant is only 19. He says he is 
16 but the doctor considers. him to be 19 
and the learned Sessions Judge accepted 
this evidence. The doctor says “In my 
Opinion he is between 19 and 20.” He’ 
then gives some reasons and adds “I do not 
think he can bé younger than 19." The-use 
of these phrases has caused us alittle doubt 
as to the precise attitude of the doctor’s mind; 
there was practically no crogs: examination 
and we- do not know what his answer 
would have been ifit had been suggested 
to him that though it may be unlikely 
that the appellant is less than 19, itis 
still possible. Medical Officers must not 


_ forget that the Court must decide these 


matters beyond reasonable doubt and not 
on a preponderance of probability. If they 
are conyinced beyond reasonable doubt 
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they should say “I feel certain accused is 
19", and not “TI do not think he is younger 
than 19.” There was no evidence which 
could implicate Mya Maung in the striking 
of the fatal blow, but two men were un- 
doubtedly present. Noone will ever know 
whether this murder was committed by 
this youthful appellant at the instigation 
of an older mancr not: nor willit ever be 
known whether the death of the victim was 
intended. The blow was such that hopes 
were entertained of the victim’s recovery: 
it was a single blow. I have hesitated long 
with regard to the penalty, but there are 
features in the case which render the crime 
50 inexplicable that I feel that although the 
guilt of the appellant has been proved the 
whole story has not been told. In these 
circumstances, I think, it better to err, if at 
all, upon the side of leniency, and accord- 
ingly, I would affirm the conviction but 
set aside the sentence of death and sub- 
stitute, therefore, a sentence of transporta- 
tion for life. < 

Spargo, J.—I agree with what my Lord 
the Ohief Justice has said, and I only desire 
to add that there was considerable 
obscurity in the evidence of the Medical 
Officer. He said: “To support my opinion 
1 found in him 16 teeth in the lower jaw and 
15 in the upper. Theright upper molar haa 
nol yet erupted.” In cross-examination he 
said: “I have never seen a case where wisdom 
tooth has erupted before any age less than 
19 among the Burmans.” He had made no 
mention of wisdom tooth in his examination- 
in-chief, and this sudden introduction of the 
topic causes confusion. It-may be that there 
was one wisdom tooth in the lower jaw and 
that explained the difference in the 
number of teeth there from the number 
of teeth in the upper jaw; but that should 
have been made perfectly clear. It was 
partly on account of our doubts respecting 
the age that we felt impelled to alter the 
sentence. 


S. Sentence reduced. 
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SITANATH BERA—RESPONDENT 

_ Promissory note— tssory note 
‘penamidar—Credsior’s suit on original consideration 
—Maker'e liability to holder still in tact—Suit, if 
can be maintained—Payment to discharge maker, 
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whom should be made—Absencé ôf holder in suit by 
creditor on original consideration—Maker's liability, 
af discharged bylestoppel—Hstoppel—Negotiable Ins- 
truments Act (XXV I of 1881), 8. 78, 

As arule acreditor may always gue for the origi- 
nal consideration if the pro-note is not paid, provid- 
ed there are no circumstances which keep intact the 
liability of the maker under the pro-note. A debtor 
cannot be made to pay twice. It would bea very 
good defence to say that unless he hes been dis- 
charged by the holder ofthe instrament he is not 
bound to pay. Payment of the amount due on a pro- 
missory note in order to discharge the maker must 
be made to the holder of the instrument though he 
may be a benamidar. So long as that is not done 
the liability of the maker continues. Where the 
holder of the note 8 @ party to the suit but he has 
not appeared in the suit his conduct in the suit 
cannot bring about discharge of his makers’ liabili- 
ty under the note by raising estoppel against him 
as the only method of discharge 1s indicated ina. 78, 
Negotiable Instruments Act, and there canbe no 
estoppel agaist the provisions of a statute. Har 
Kishore Banka v. Guramtia Chowdhury (1) and Brojo 
Lal Saha v. Budh Nath (2), referied to. 

Order.—‘T'his is a reference under 
O. XLVI, r. 1, Oivil Procedure, Code, by 
the Munsif of Danton arising out of B. 
O. O. Suit No. 359 of 1936 now pending 
before him. The facts of the case are : The 
plaintiff ın the suit seeks to recover from 
defendant No.1 Rs. 30 as principal and 
Ke. 19 as interest. His case is that defend- 
ant No.1 borrowed from him Ks. 30 on 
October 13, 1933, in the house of defend- 
ant No. 2, that he promised to re-pay the 
sum with interest on plaintifis demand 
and that on that very date defendant No. i 
executed a promissory note in the name of 
defendant No. 2 (plaintiff's father-in-law) 
embodying the terms of the loan and made 
it over to nim. Plaintiff has filed the hand- 
note along with the plaint, The suit, how- 
ever, is not based on thehand note but on 
the original consideration, namely the loan. 
Defendant No. 2 has not appeared, though 
duly summoned. One of the detences of 


defendant No, 1 is that the suit is not main- 


tainable by the plaintiff The hand-note 
which was executed by defendant No. l 
is payable on demand to deiendant 
No. 2 or order. It has not been endorsed 
or assigned by defendant No, 2. (2) The 
point oflaw on which the Munsif enter- 
tains doubtis whether the suit is main- 
tainable by the plaintiff. (3) The cpinion 
ot ihe Munsif is that the suitis not main- 
tainable. (4) Decisions: The reason for 
the Munosit's doubt is that although a Divi- 
sion Bench of this Court consisting of two 
Judges in Har Kishore Banka v. Guramia 
Choudhury (1), kas held that a suit on the 
hand-note by the real owner is not main- 

d) 330W N 93; 131 Ind. Oas. 970; A I R1931 Oal, 
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tainable and that the suit on the hand-note 
can be brought only by the holder of the 
note, one of the Judges composing that 
Bench in his judgment observed that the 
real owner could succeed if he based his 
see on the consideration and not on the 
note. 

In Brojo Lal Saha v. Budh Nath (2), the 
hand-note was taken in the name of one 
of the partners of the plaintiff's firm. The 
suit was based on the promissory note as 
well as on the original considera- 
tion. The trial Court decreed the suit. In 
the appeal by the defendant to this Court, 
two points were raised before-this Court: 
(1) that the claim on the hand note was 
not maintainable. (2) That the claim on 
the original consideration was barred by 
limitation. So far as the first point is con- 
cerned, Ghose, J. held that the suit was 
Maintainable as the holder of the note 
was a partner of the plaintiffs’ firm and as 
the suit was instituted by the firm, it must 
be taken to be a suit by the holder also. 
dae learned Judge then observed at p. 5994 : 


the instrument is not entitled to recover 
the money. That section did not prohibit 
any person other than the holder to bring 
a suit if that person was the true owner, 
and that there was nothing in the Act to 
show that no person except the holder 
would be entitled to institute any suit on 
the instrument. The second point raised 
in that case assumed that the claim on 
the original consideration was maintainable. 
The qusetion whether a suit based on such 
& claim is maintainable or not was neither 
debated in that case nor decided. In Har 
Kishore Banka v. Guramia Choudhury (1); 
the plaintiff who lent money to defendant 
No.1 in that suit took the hand-note in 
the benami of defendant No. 2 as in the 
present case and based his suit on the 
hand-note and not on the original cause 
of action. The question whether such a 
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suit was maintainable directly arose for 
decision in that case and the learned 
Judges held that only the holder of the 
promissory note, viz., defendant No. 2, though 
merely a benamidar could maintain the 
suit and that the suit by the true owner 
was not maintainable though the holder 
was a party thereto and admitted that he 
was a benamtdar. Patterson, J. made the 
following observations in the concluding 
portion ofhis judgment: “It may be that 
the suit would have succeeded if it had been 
based on the consideration and not on 
note.” The question whether a suit based 
on the original consideration was maintain- 
able did not and could not arise for deci- 
sion in that case. The observations of Pat- 
terson, J. are, therefore, obiter. Theré is, 
therefore, no decision of this Court on the 
Point raised by the Munsifin his reference. 

As arule, a creditor may always sue for 
the original consideration if the pro-note 
is not paid, provided there are no circum- 
stances which keep intact the liability of 
the maker under the pro-note. A debtor 
cannot be made to pay twice. “It would 
be a very good defence to say that unless 
he has deen discharged by the holder of 
the instrument he is not bound to pay” 
per B. B. Ghose, J. in Brojo Lal Saha v. 
Budh Nath (2), referred to above. Payment 
of the amount due on a promissory note 
in order to discharge the maker must be 
made to the holder of the instrument though 
he may bea benamidar. Solong as that 
is not done, the liability of the maker con- 
tinues. It is true that the holder of the 
note is a party to the suite He has not, 
however, appeared in the suit. His conduct 
in the suit cannot bring about discharge 
of his makers’ liability undertho note by 
raising estoppel against him as the only 
method of discharge is indicatedin s. 78, 
Negotiable Instruments Act, and there can 
be no estoppel against the provisions of 
a statute. If a decree is passed in favour 
of the plaintiff in the present suit, and 
defendant No.1 pays the money to him, his 
liability under the pronoteto defendant 
No. 2 will still continue. The present suit 
is, therefore, not maintainable. Leta copy 
of this judgment be transmitted to the 
Munsif of Danton through the District Judge 
of Midnapur. 

D. Reference answered, 
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RANGOON HIGH COURT 
First Civil Appeal No. 7 of 1937 
July 15, 1937 
BAGULEY AND Spareo, JJ. 
N. PADAYACHI AND ANOTHRR—APPRLLANTS 
VETEUS 
A. AMMAL—Rgsponpenr. 

Hindu Widows’ Re-marriage Act (XV of 1858), 
88. 6, 7—Re-marriage of Hindu widow— Religious 
rites and ceremonies, necessity of—Widow of full 
*age—-Her consent- and bridegroom's willingness, if 
sti ni—Hindu Law—Marriage—Oeremonies. 

here can be no valid marriage in any form with- 
out a substantial performance of the requisite reli- 
gious ceremonies. Even when the ga rea form 
of marriage is permissible by custom, the Courts will 
not Tecognize it unless religious rites have been 
performed, although the gift of the bride is in a 
marriage in that form unnecessary. Similarly they 
eta a case of a a eee of a widow, 
which is also an instance of a marri i 
gandharva form. ms 

So, in the absence of the performance of some re- 
ligious or secular rites, the consent of a widow of 
full age to remarry herself under the last para. 
ofs. 7, Hindu Widows’ Re-marriage Act, or a mere 
talk bya person in the presence of visitors of hig 
intention to take her as his wife is not enough to 
constitute a valid marriage. Brindavana v, Radha- 
mani (1), relied on. 

F. O. A. against an order of the District 
an Hanthawaddy, dated October 16, 

Mr. R. A. R. Atyar, for the Appellants 

Mr. Chari, for the Respondent. 


- Baguley, J—In the main appeal the 
only point for decision is whether Dorai- 
swamy married Kamalam in such a way 
as to make her his lawful wife and her 
children by him legitimate. There is little 
doubt as to what actually happened. 
Doraiswamy and Narayanaswami were 
brothers living with their father Uthara- 
pathi , Padayacbi and his father-in-law 
Nagamuthu. When Narayanaswamj died 
he left his widow Kamalam. Doraiswamy 
at that time had no wife but only a 
woman he was keeping. Kamalam was 
pregnant but it would seem certain that 
immediately after Narayanaswami died 
Doraiswamy was having intercourse with 
Kamalam and it is claimed that within a 
month or two of Narayanaswami's death 
Doraiswamy married Kamalam. Kama- 
lam’s claim is that on the day in question 
her foster father and others came to take 
her back to his house. Why this widow 
should have gone back to the house of the 
man who stood in place of her father is 
not explained. The general idea particu- 
larly among Hindus of this class is that 
when a wife becomes a widow she stays in 
her husband's family and exchanges from 
peing in charge of her husband to being in 
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charge of her mother-in-law or father-in- 
law asthe case may be. However, Kama- 
lam says that Doraiswamy’s grandfather 
suggested that Doraiswamy should take 
her a3 his wife, and she says that Dorai- 
swamy said: “I will keep her as my wife: 
I will not allow her to go elsewhere”. The 
witness Govindaswami Vanniar says : 

“Nagamuthu Padayachi said that he had two 
adopted sons and that one of them had died and 
he was going to marry the wife of that deceased 
son to the other son Doraiswamy.... Then we 
said that it would be alright if Doraiswamy took 
Kamalam as his wife..... So saying we came 
away." 

The witness Thangavelu Pillay says 
that “after the discussion Doraiswamy said: 
‘I will take Kamalam as a wife’. Then 
we all consented and said ‘Alright you can 
take her as your wife'“. Supaya Odaya 
Bays : 

FA little while later Doraiswamy came and said 
that as neither he nor his brother had any children, 
he was going to keep Kamalam with him. Then 
they fed us and we came away,.... He (Dorai- 
swamy) said that he was going to keep Kamaelam 
as his wife, ae Kamalam wes then pregnant." 


In cross-examination this witness puts 
it as “He” (Doraiswamy) ‘‘ said that he 
was going to take her as his wife. We did 
not ask him when he was going to do so". 
On this we are asked to hold that there 
was a valid legal marriage between Dorai- 
swamy and Kamalam. In argument, first 
of all stress is laid on the Hindu Widows’ 
Remarriage Act (Act XV of of 1856). I am 
unable to see what help the appellant can 
get out of this. Thisis merely an act to 
remove legal obstacles in the way of the 
marriage of Hindu widows. Section 1 says 
that no marriage shall be invalid by reason 
of the woman having been previously mar- 
ried; s. 2 deals with her rights in her 
deceased husband’s property;s. 3 deals 
with the guardiansbrip of children of the 
first marriage; s. 4 refers to childless 
widows inheriting, but s. 5 saves certain 
rights to property on re-malviage; B. 
says that if the ceremonies performed 
would have constituted a valid marriage 
for a Hindu female had she been a virgin, 
those same ceremonies would constitute -a 
valid marriage if the woman is a widow 
ands. 7 deals entirely with the question 
of who isto consent to the re-marriuge of 
a widow. The first part of the section 
deals with the consent in the case of 
remarriage of a minor widow and the 
a: part is the one upon which strtss is 
aid : 

“In the case of a widow who is of full age, or 
Whose marriage has been consummated, --her-own 
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consent shall be sufficient consent to constitute her 
re-marriage lawful and valid.” 

From this it is argued that a widow can 
re-marry herself merely by consent. This 
is a meaning which the section will not 
bear : ‘for all Hindu marriages some formal 
consent has got to be given on behalf of 
the woman. In the ordinary way when a 
virgin is married her parents give their 
consent, The last part of this section 
simply saysthat if the widow is of full 
age her consent will only be necessary. 
For the appellant reliance is placed on 
Sarkar’s Hindu Law (7th Edn.) Page 120— 
quotations from Manu. From these it is 
deduced that they cannot be used for 
widows. This of course is contrary to the 
Hindu Widows’ Re-marriage Act, and from 
p. 169 a passage was quoted : 

“Grown-up, as well as widows, are deemed sui 
juris in this respect, and, therefore, 
Belf-given, or give their ownselves in marriage to 
men willing to marry them. The secular gift and 
acceptance of the bride would be sufficient to create 
the relation of husband and wife between the 
acceptor and the woman.” 

From this it is argued that some mutual 
consent is sufficient to constitute a marri- 
age in the case of a widow. This passage 
however, can obviously nat be taken by 
itself. A paragraph appears on p, 168 
with the sentence : 

“The latest commentators unanimously maintain 
the neceasity of the performance of religious rites 
for the completion of marriage in all cases includ- 
ing even the gandharwa." 


And in the previous page there is 
another passage : 

“Accordingly, religious ceremonies do not appear 
to be performed or deemed necessary in the remar 
riage of women who are either widows, or relin- 
quished, deserted or released by their living hus- 
bands.... These marriagesiare instances of the 
gandharva form, as they take place by consent of 
the bride who is presumably a grown-up woman, 
But some customary secular ceremony is per- 
formed, such as exchange of garland of flowers or 
the putting by the man ofa red mark of vermillion 
on the forehead of the bride in the presence of 
assembled friends. and relations, and some caremony 
is necessary, otherwise it would be difficult to dis- 
tinguish gandharva marriage from concubinage,” 

It will be seen from these quotations 
that Sarkar’s Hindu Law does not help 
the appellant. Gour’s Hindu Oode was 
also referred to but the utmost help that 
the appellant can get from this work is at 
p. 302 ofthe 3rd Edition : 

“Of, all widow marriages, the marriage of the 
widow to the deceased husband's younger bother 
is that most favoured and one which needs least 
ceremgny everywhere.” 


Trevelvan’s Hindu Law is quite definite. 
On p. 63 it is stated : 
“There can be no valid marriage in any form 
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without a substantial performance of the requisite 
religious ceremonies. 

Even when the gandharea form of marrriage is 
Pete by custom, the Courts will not recognize 
t unless religious ‘rites have been performed, al- 
though the gift of the bride is in a marriage in that 
form unnecessary.” 

Vide also Brindavana v. Radhamani (1). 
There seems to be no evidence whatever 
in this case of any religious ceremony 
having been performed and it is difficult 
to say that there was even a civil cere- 
mony. There was at most a certain 
amount of talk at which consent was 
given to a marriage taking place but 
that this talk was regarded as the 
actual marriage ceremony is not made out. 
As a last resource the appellant urges that 
there has been produced sufficient evidence 
to show that what was done constituted a 
marriage by custom. 

The first witness called was Uthara- 
pathi Padayachi, Doraiswamy’s father. He 
was asked in examination-in-chief: “What 
was the relationship between Doraiswamy 
and Kamalam’? His answer was “Kama- 
lam is the wife of Doraiswamy’s younger 
brother, Narayanaswami’, which certainly 
does not sound that this witness regarded 
her as Doraiswamy’s wife. The witness 
not having come up to expectations he was 
asked: “ Was Doraiswamy married to 
Kamalam or not?” and the answer. given 
was “In our custom we can take a-woman 
in the presence of ten persons”. This wite 
ness was clearly unsatisfactory, for he 
went on tosay that widows had not been 
re-marrying since, although in olden times 
they had done so. After this the Oourt 
adjourned for lunch and be came back 
with his re-collections sharpened. He then 
said that he had seen a good many re- 
marriages himself but in the case of widows’ 
re-marriages, the ceremonies were not per- 
formed sa elaborately as in other cases, 
He was then asked in examination-in-chief 
a somewhat unfair question: “Were any 
esremonies performed at the marriage of 
Kamalam and Doraiswamy”? I say this 
is not a fair question because up to this 
point the witness had not said that Kama- 
lam and Doraiswamy had got married at 
all. He, however, still would not commit 
himself because the answer he gave was 
“Kamalam was taken by Dorai- 
swamy as if in marriage in the presence of 
ten persons”. The distinction between 
taking “a person in marriage” and “as if 
in marriage” is, tomy mind, very clear. 
The witness admits that none of the ordi- 
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nary marriage ceremonies was performed 
between Doraiswamy and Kamalam. He 
tries to make out that this ‘taking’ con- 
stituted a marriage but when asked “What 
happened at this marriage between Dorai- 
swamy and -Kamalam”? he gave inexplic- 
able reasons. Apparently the family 
wanted to keep her in their custody in case 
the child she was bearing happened to be 
a son. When asked with regard to other 
cases of men marrying widows, he said: 
“They did not actually marry widows, but 
took them as wives”, and then explained 
that the two things were the same. When 
asked “Were these widows wives of the 
brothers ?” the reply he gave was “It was 
not a marriage, but wasa taking in the 
presence of ten persons”, Later onthe said 
that respondent was the real wife of Dorai- 
‘Bwamy. The witness also said : 

"As there were frequent quarrels between Ammeg- 
kannu and Kamalam, Doraiswamy kept her in the 
field hut. Kamalam used to live in the field hut 


for two or three months ata time and then return 
to Doraiswamy's house in the village.” 


Kamalam’s own version of her marriage 
seems to bethat Doraiswamy said that he 
was going to keep her as his wife when 
her foster father came to take her away, 
and in crossexamination she said: “I was 
told that formerly widows used to re- 
marry, but widows do not now re-marry in 
our caste because it would be a shame on 
them”. And later on she said she had 
never seen any widow re-marrying in her 
| community. The witness Govindaswami 
Vanniar says his caste is the same as that 
of Utharapathi Padayachi and in his caste 
widows do not re-marry. Later on he 
makes out that marriages of widows with 
other -husbands would be gandharwa mar- 
riages; but he says ke does not know of 
any case in which a pregnant widow had 
been married before the birth of the child 
by the former husband. Thangavelu Pil- 
lay, the next witness, distinctly says thal 
when the talk took place, Nagamuthu and 
Utharapathi Padayachi said that Kama- 
Jam was going to be married to Dorai- 
Swamy. Supaya Odaya, the next witness 
for the appellant, after saying that he had 


inarried & widow explains that he did not ` 


really marry her but merely took her as a 
wifé and this witness also, as I have said 
before, speaks of Doraiswamy announcing 
that he was going to take Kamalam. as his 
wife. The utmost that I can make of this 
evidence is that a party of visitors came 
to talk about Kamalam’s future and Dorai- 
Swainy said that he would take her as his 
wife, very possibly in view of the custom 
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suggested by the witness Govindaswami!i 
Vanniar that a pregnant widow would nct 
get married before the birth of the child 
by her former husband. There is no sug- 
gestion whatsoever in this case of any 
attempt to have any ceremony, religious or 
secular, performed after the birth of the 
child Kamalam was bearing at the time her 
husband died and, therefore, it cannot be 
held that she was the wife of the deceased 
Doraiswamy. For these reasons the ap- 
peal must fail: itis dismissed with costs, 
Advocate'’s fee ten gold mohurs. A cross- 
objection has been filed to this appeal but 
it does not really arise out of this decree 
und as it is being dealt with in Oivil First 
Appeal No. 24 of 1937, it is formally dis- 
missed: no orders as to costs. 
Spargo, J.—I agree 
D. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Oriminal ne eon No, 271 of 
1937 
August 26, 1937 
ALMOND, J. O. 

BABA DANE SHAH SUTHRA— 
COMPLAINANT — PRTITIONSR 


VETEUS 
D. GURDITTA MAL AND OTHBRS—- 
ResponDENTs 

Criminal Procedure Code (Act V of 1898), sa. 439, 
195 (1) (a)—Complaint under 6.195 (1) (a)— District 
Magistrate ordering its withdrawal under s. 195 (5) 
—Revision, if lies againat his order. 

Making of a complaint under s. 195 (1) (a), 
Criminal Procedure Oode, is nota judicial act but 
is the actof a public servant. ere, therefore, 
upon such complaint being made the District Magis- 
trate orders itto be withdrawn under s. 195 (5), such 
order is not made by him as a Criminal Court and 
hence no-revision lies under s. 439, Oriminal Pro- 
cedure Code, against his order. Kantir Missir v. 
Emperor (1), Maini Missir v, Emperor (2), Thakar 
Prasad v. Emperor (3) and Dore Sah v., Emperor 
4), relied on, Nagu Servat v. Emperor (5), dissented 


om. 

Or. Rev. Pet. from an order of the Addi 
tional Sessions Judge, Peshawar, dated May 
15, 1937. 


Kazi Abdul Wakab, for the Petitioner. 

Mr. Udhe Bhan, for the Respondents. 

Order—On August 1, 1936, Captain 
Maunsell, Assistant Oommission r and 
Magistrate, First Class, Kohat, purporting. 
to act under s. 476, Oriminal Procedure 
Oode, directed the prosecution of Synder 
Das and 12 others under the provisions 
of s. 188, Indian Penal Code, for having 
disobeyed an order made. under s. 140, 
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Criminal Procedure Code The case came 
to the notice of the District Magistrate 
who by his order, dated March 1, 1937, 
held that the order, directing prosecution 
was illegal as s. 476, Criminal Procedure. 
Code, had no application to a prosecution 
for an offence referred to ins. 195 (1) (a), 
Oriminal Procedure Code and that the 
only person who could file a complaint 
in such a case were either K. S. Sadulla 
Khan who had made the order under 
s. 145, Criminal Procedure Ccde or the 
District Magistrate himself. He therefore 
directed under the provisions of sub-s. (5) 
of s. 195, Oriminal Procedure Code that 
the complaint should be withdrawn. An 
application for revision of this order was 
made to the Sessions Judge by Bawa Dena- 
shah and was dismissed by the Additional 
Sessions Judge on May 15, 1937. A further 
application for revision has now been 
made to this Court. It is contended by the 
learned Gounseel for the the respondent that 
this Court has no power to interfere under 
a. 4389, Oriminal Procedure Oode, on the 
ground that the order passed by the District 
Magistrate is not the order of a Criminal 
Court. In support of his contention he 
has referred me to Kantir Mtsir v, Emperor 
(1), Miani Misir v. Emperor (2,, Thakar 
Prasad v. Emperor (3) and Dore Sako v. 
Emperor, 23 Or. L. J. 681 (4). 


Learned Counsel for the petitioner, on 
the other hand, relies on Nagu Servai v. 
Emperor (5). The Patna and the Oudh 
Courts have held that the making of a 
complaint made under s. 195 (1) (a), 
Criminal Procedure Code, is not a judicial 
act but is the act of a public servant. 
In the Madras case referred to, the con- 
trary view is held. It appears to me that the 
view taken by the Patna High Court and the 
Ohief Oourt of Oudh is the correct one. There 
18 a very marked distinction betwee: the use 
of the word “public servant” in sub-s. (1) (a) 
and ‘Oourt’ in sub-s. (1) (b) and (e) and it 
does not appear tome to be justifiable to 
make any distinction between different kinds 
- (1) A I R1930 Pat, 98; 117 Ind. Oas. 37; sc 


Or. Oas. 74; 30 Or. LJ 710;11P LT 88; Ind.R 
Bhs foe ats 
) 6 Pat. 39; 100 Ind Oas. 961; AIR1997 Pat. 
111; 28 Or. LJ 353; 8 P L T 488 i 
(3) A IR1936 Pat. 74;159 Ind. Oss, 503; (1936) Or. 
a 37 Or. LJ 104; 16PL T 808; 2 B R 95; 8 


4) 28 Or. LJ 681; 103 Ind. Oas. 409; A I R1927 
Oud 326; 4.0 W N 640; 3 Luck. 648; 8 A IOr.R 


(5) A IR 1934 Mad. 473; 150 Ind. Oas, 773: (1934) 
Or. Oss 789; 35 Or. LJ 1134; 57 M 1101: 87M L 
195; (1934) M W N 483; 7 R M 39; 40 LW 90. 


SATISH CHANDRA MUKHERJEB V. AJIT KUMAR PALIT (OAL.) 


345 : 


of public servants merely because scme of 
them happen at the same time to be pre- 
siding officers of Criminal Courts. In my 
opinion, the order of the District. Magie- 
trate is not passed by him asa Oriminal] 
Court, and therefore, [ have no jurisdiction 
to interfere with it. This applicati n ig 
dismissed. 
8. i Application dismissed. 
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NASIM ALI AND Rempry, JJ. 
SATISH CHANDRA MUKHERJEE 
AND OTHRERS—PLAINTIPFS~—APPELLANTS 
VETEUS 
AJIT KUMAR PALIT AND orages 
—Dgrenpants—- RESPONDENTS 
Mortgage—Suit on—Parties— Puisne mortgagee— 
Suit by first mortgagee—Second mortgagee made party 
—Decree for sale—Second mortgage also comprising 
other property—Separate suit by second mortgagee 
claiming such other property, if barred—Res judi- 


cata. . 

Under Oivil Procedure Oode, the second mort- 
gages is made party to a suit by the first mort- 
gagee simply for the purpose of receiving any 
surplus sale proceeds or of redeeming, and he cannot 
take any independent action and treat the decree as 
in other respecte in hisfavour. It follows, therefore, 
that if he hasaclaim to other property as well, 
that matter can only be dealt with by a separate 
suit and of course he will be able to bring that snit 
notwithstanding he is a party to this one by the first 
mortgages. Sarat Chandra Vv. Nahaptet (1) and 
Mackintosh v. Watkins (3), relied on. 

C. A. from the appellate decree of the 
District Judge, 24-Parganas at Alipur, 
dated June 1, 1¥35. 

Dr. S.C. Basak and Mr. 
Krishna Ghose, for the Appellants. 

Messrs, Gopendra Nath Das, Sourindra 
Kumar Ghose Choudhury, for Mr. Kapilen- 
dra Krishna Deb, Satindra Nath Mukherjee 
and Samarendra Nath Mukherjee, for tha 
Respondents. 

Judgment.—This is an appeal by the 
plaintifs from the decision of the District 
Judge, 24-Parganas, affirming the decision 
of the Second Court of the Subordinate. 
Judge of that place. The suit out of. 
which this appeal arises was for recovery 
of Rs. 2,100 by a sale of premises No. 159 
(now 195) Lower Oircular Road on the 
basis of a mortgage bond executed by 
Sarat Kumari Dasi, the predecessor-in- 
interest of defendants Nos. 1 to3 in favour 
of the plaintiffs on April 19, 1921. Defen- 
dants Nos. 4 and 5 are subsequent purcha- 
sers of equity of redemption and the other 
defendants are puisne mortgagees. The 
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Courts below have dismissed the suit on 
the ground that itis barred by the preli- 
minary mortgsge decree passed by this 
Qourt on its Original Side in Buit No. 2474 
of 1923. This suit on the Original Side of 
this Court was instituted by one Upendra 
Mohan Pal Choudhury to enforce a mort- 
gige and a deed of further charge dated 
March 18, 1920, and June 6, 1920, res- 
pectively against defendanis Nos. i to 3 in 
the present suit. The plaintiffs in the 
present suit and certain other persons 
were also impleaded as defeodants in that 
suit as they were puisne morigagecs of 
the properties covered by the aforesaid 
mortgage in favour of Upendra Mohan. In 
the preliminary decree which was passed 
in Upendra Mohan's suit on July 2, 
1923, an account was ordered to be taken 
of what was due to the plaintiffs in ths 
present suit on the mortgage which is the 
subject-matter of the present suit and an 
order for sale of the property which is the 
subject-matter of the present suit was 
made, although this property was not 
included in the mortgage in favour of 
Upendra Mohan and although it was out- 
side the original jurisdiction of this Court. 
It appears from the judgment of the 
learned District Judge that the final decree 
in Upendra Mohsn’s suit was made on 
May 2, 1924. This final decree, however, was 
not produced in the Oourts below and an 
application was made before as on behalf 
of the plaintiffseappellants to ‘take this 
final decree as evidence inthis case. We 
allowed this prayer as we were of opinion 
that without this document it wonld not 
be vous for us to pronounce judgment 
in this case. The final decree in the suit 
does not contain the order for sale of tbe 
property which lis the subject-matter of 


the present suit, namely, premises No. 159: 


now 195) Lower Circular Road. In Sarat 

handra Roy v. Nahaptet (1), Pugh, J. 
observed as follows : 

“This practice of treating the suit (filed by a 
first mortgagee against his mortgagor and also 
against the second mortgages) as one for the bene- 
fit of the second mortgagee is based on, or at any 
rate is in accordance with the English prectice as 
it b aria from the case in Platt v. Mendel (2), 
It will be observed that this procedure being based 
upon the old practice of the Original Side, does 
not profess to be in agreement with the terms of 
the Transfer of Property Act. In Mackintosh v. 
Watkins (3). Brett and Mukerjes, JJ. sitting on the 
Appellate Bide and dealing witha mortgage of Dar- 
jecling property, held that under the transfer of 


(1) 37 O 907; 8 Ind. Oaa. 1142. 
a 27 Ch. D 246; 54 L J Oh, 1145; 51 LT 424; 
32 W R918 


(H1OLd 3L i 
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Property Act, the proper procedure was diferent, 
and they held in effect that the second mortgagee 
was merly made a party tothe suit in order that he 
might have an opportunity of redeeming if he 
wished, and in order that he might received his 
mortgage money or part of it, out of the surplus 
sale proceeds after satisfaction of the first mort- 
gage, but that decree was not really a decree 
in his favour, and that he could not insist upon a 
gale nor get a personal decree in his favour if the 
first mortgagee was  satisfled by the mortgagor 
before or by means of BAIE sc cessncaes The 
effect of the incorporation of these sections of the 
Transfer of Property Act as O. XXXIV, Oivil 
Procedure (ode, isto put an end to any indepenent 
practice on this side of the Court based on the old 
procedure, and that the Original Side of the Court 
should now follow the provisions of the Transfer of 
Property Act which have been imported into the 
Civil Procedure Oode as,O. XXXIV, and with them 
are imported the Forma Nos. 4 to 11 of Appx. D in 
Sch. I which are part of the Act. erring to 
Form No. 7 it will be observed that it provides for 
an account to be taken of what is due to the plain- 
tiff and describes that amount as Rs X. It then 
provides for an account of what is dae to defen- 
dant No.1 and describes that sum as Rs, Y, and it 
then provides what is to happen on yment or 
non-payment of Rs. X and it provides that if 
there is a surplus on sale, that is to go in dis- 
charge of the sum referred to as Rs. Y. ere is 
no trace of any provision to enable......... the 
second mortgages, that is the person entitled 
Rs. Y, to procaed by way of sale or to get any 
relief at all, if chs other defendant, i. e, the 
mortgagor, satisfies the first mortgagee’s claim 
refer to as Rs. X...........- Under the Oode 
the second mortgagee is there simply for the pur- 
pose as indicated by Brett and Mookerjes, JJ. 
of receiving any surplus sale prcceeds or of 
redeeming, and that he cannot take any indepen- 
dent action and treat the decree as in other 
respects in his favour. It follows, therefore, that 
if he has as he has here a claim to other 
property as well, that matter can only be dealt with 
y aseparate suit and of course he will be able to 
bring that suit notwithstanding he is a party to 
this one.” | i 

The preliminary decree in Upendra 
Mohan's suit on the Original Side of this 
Court was made in accordance with the 
old practice. When the suit, however, came 
tə be finally decided, the mistake was 
detected and the final decree was made’ 
for sale of only those properties which 
were covered by the mortgage in favour 
of Upendra Mohan in accordance with 
O. XXKIV,r. 5 (3), Oivil Procedure Oode. 
The decision of the Courts below being 
based on the preliminary decrees and not on 
the final decree, which has now been produc- 
ed before us, cannot, therefore, be maintain« 
ed. The result therefore is that this appeal is 
allowed, the judgments and decrees of the 
Courts below are set aside and the case is 
gent back to the trial Oourt for disposal 
according to law. Costs will abid& the 
result. 


D. Case remanded, 
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LAHORE HIGH COURT 
First Civil Appeal No. 78 of 1936 
October 26, 1936 

ADDISON AND DIN MOHAMMAD, Jd. 

ARJAN SINGH AND ANOTHEB— OpsgoToRs— 
APPELLANTS 
1618148 

HARBHAJAN DAS—PetiTIONBR AND OTIIBRS 

—OpsgcTors AND pro forma RESPONDENTS. 

Bikh Gurdwaras Act (VIII of 1925), as. 8, 16 (2) 
~ Succession from Guru to Ohela-- Office of Mahant, 
-f hereditary office—S. &, conditions for qualifying 
person to file petition under—Originator of insittu- 
tton Udast Fakir—Instttutton charitable and not 
religious—Granth Sahib read but rites inconsistent 
with Sikhism performed—Held, instrtutton was not 
Sikh institution within a. 16 (2). 

Where there is ample evidence on the record to 
show that the succession to the institution in dis- 
pute has always been from Guru to Chela, the office 
a the Mahant of the institution is a hereditary 
office.. 

In orderto qualify a person to present a petitien 
under s. 8, Sikh Gurdwaras Act, it is not necessary 
that he should have been appointed before January 1, 
1920. Theenly requirement laid down in the Act is 
that the petitioner should be the holder of an office, 
the succession to which before January i, 1920, de- 
volved according to hereditary right or by nomination 
by the office-holder for the time being. 

Where the originator of the institution was 
an Udasi Fakir, from its very inception it 
was 8 charitable institution rather than a reli- 
gious institution and it also appeared that the 
institution was a sort of cosmopolitan institution 
where people of all creeds and castes could assemble 
and take shelter, and although the Guro Granth 
Sahib was read, other rites performed were 
inconsistent with the Sıkh religion, the institution 
was not a Bikh institution within the meaning of 
s. 16 (2), Sikh Gurdwaras Act. 

F.Q. A. from a decree of the Sikh Gur- 
dwaras Tribunal, Lahore, dated November 


28, 1935, 


Lala, Badri Das, R. B. and Sardar Zarnam 
Singh, for the Appellants. 

Mesers. Achhru Ram, Indar Dev and 
Mohan Sundar Das, for the Respondent 
(Petitioner). 


Din Mohammad, J.—A petition under 
s. 8, Sikh Gurdwaras Act, was presented 
by Harbhajan Das, praying that the insti- 
tution notified as Gurdwara Bhai Batha Ji 
at Pakpattan should not be declared to be 
a Sikh Gurdwara. The Shiromani Gurdwara 
Parbandhak Committee and two other per- 
sons resisted this petition, on the grounds 
(a) that the petitioner had no locus stands 
to make the petition inasmuch as he was 
not a hereditary office-holder within the 
meaning of s. 8 read wich e. 2, sub-s. (4), 
cl. (iv and (b) that the institution came 
under several of the clauses mentioned in 
sub-s. (2), 3.16, Sikh Gurdwaras Act. The 
majority of the tribunal found against the 
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objectors on both the poinis. The objectors, 
have appealed. We may remark in passing 
that just before the arguments commence 
Ra Bahadur Badri Das informed the Court 
that, though he had no clear recollection of 
it himself, re hud been informed that 
very morning by the respondent that he 
had given some sort of advice to the 
respondent in the drafting of his petition 
which is the subject of this appeal and 
that he was prepared to withdraw from the 
case if the respondentso desired. The 
respondent, however on enquiry, did not 
object to his appearance on behalf of the 
appellant and we consequently allowed 
Rai Bahadur Badri Das to proceed with the 
cage. 

Lengthy arguments have been addressed 
to us on both sides and we have been taken 
through both the oral and the documentary 
evidence brougLt on the record. We are 
not, however, prepared to differ from the 
conclusions arrived at by the majority of the 
Tribunal. As regards the competency of 
the petitioner to present this petition under 
s. 8, Sikh Gurdwaras Act, he has only to 
show that he is the holder of a hereditary 
office. ‘Hereditary office” means 

“an office the succession to which before the first day 
of January 1920, devolved according to heredi 
rightor by nomination by the office-holder for the 
time being." 

There is ample evidence on the record to 
show that the succession to the institution 
in dispute bas always been from Guru 
to Chela. Counsel for the appellant concedes 
this but contends that inasmuch as in the 
appointment of the Mahant of this insti- 
tution the approval of the descendants of 
the founder of the institution was a sine 
qua non, the office of the Mahant of this 
institution could note be termed a here- 
ditary office as the condition precedent 
displaced the idea both of a hereditary 
right to succeed to the office and of 
nomination by the office-holder for the 
time being. We are not, however, prepared 
to agreeto this contention raised by the 
appellant's Counsel. It is true that some 
vague statements have been made to the 
effect that at the time of the appointment 
of sume Mahants of this institution the 
descendants of Bawa Sarup Das were 
present but that does not establish either . 
that no appointment could be made without 
their consent or thatno appointment could 
be valid unless that consent was forth- 
coming. On December 6, 1919, Mahant 
Manohar Das applied to the Revenue 
Officers that he had installed Mahant 
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Gulab Das on the Gaddi of Dera Bawa 
Sarup Das five years before, that all the 
buildings and lands attached to the Dera 
had been shown in his name and that a 
proper mutation order be made in his favour. 
It is significant that the mutation was in 
accordance with this application attested 
in favour of Mahant Gulab Das (Vol. 3, 
p 49). 

ree we find that Mahant Manohar Das 
himself had been appointed by Mahant 
Hira Das by a will dated 30th Katik 
Sambat 1930 (November 14, 1873 A. D.), 
(Vol 3, p.115). On April 7, 1920, Mahant 
Gulab Das made a will in favour of his 
Ohela Bawa Ganga Das appointing him 
ns Mahant to the Dera (Vol. 3, p. 164). Not 
being saisfied with the conduct cf Mahant 
Ganga Das, the will was revoked on 
November 4, 1921, and Bawa Ganga Das was 
declared ineligible for the appointment. 
There could not be clearer evidence than 
this to prove that like all other institutions 
of this type, the office of Mahant descended 
from Guru to Ohela and that invariably 
nominations were made by the Mahanis 
in office. Even Counsel for the objectors 
before the Tribunal did not challenge the 
status of the petitioner onthe ground now 
urged by their Counsel before us: The 
only exception that he took to the peti- 
tioner’s competency to present the petition 
was that he had been appointed after 
January l, 1920. That objection was 
obvicusly meaningless. In order to qualify 
a person to present a petition unders. 8, 
it is nst necessary that he should have 
been appointed before January 1, 1920. 
The only requirement laid down in the Act 
is that the petitioner should be the holder 
of an office, the succession to which before 
January 1, 1920, devolved according to 
hereditary right or by nomination by the 
office-holder for the time being, and this 
requirement is completely fulfilled in the 
petitioner's case. 

Counsel for the appellant has drawn our 
attention to anote (Vol. 3, p. 170) made 
by the Deputy Oommissioner, Montgo- 
mery, stating that the petitioner was on 
the death of Mahant Gulab Das 
elected by Pandit Atma Sarup of Har 
dwar, Akhara Bara, and Mahant Harbhajan 
Das of Bhuman Shah and contended that 
this neither disclosed a hereditary right 
nor anomination by the office-holder. The 
interpretation put upon the note referred 
to above is, however, nol correct. In the 
first-place, all the circumstances leading 
to the appointment of ‘the petitioner as 
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Mahant have not been mentioned in the 
note, and secondly, it does not negative the 
idea of the petitioner's having come: 
into the office in either of the ways men- 
tioned in the definition of “hereditary 
office’. Wetake now the second question 
on which the parties have joined issue. 
The position of the objectors is not defi- 
nite as to the grounds on which they 
claim the institution to be a Sikh Gur- 
dwara. They have madean attempt to 
bring the institution under various clauses 
of sub-s. (2), 8. 16. They contend in the 
first instance that this institution was 
founded by Bhai Batha who had been 
styled ‘fa son of the tenth Guru” and was 
established for use by Sikhs for the pur- 
pose of public worship. They also urge 
ihat there was some traditional connection 
between the instituticn and the tenth 
Guru and further that the institution was 
established in memory of a Sikh saint 
or -historical person. They have, however, 
completely failed to prove any of the 
allegations mentioned above. 

In this connection, we may first dispose 
of the extravagant claim made by the 
objectors that a copy of Granth Sahib 
gifted by the tenth Guru himesifas well 
as some of the Hukamnamas issued by the 
said Guru were installed in the institution 
and that those werethe only objects of 
worship there. The objectors mainly rely 
on the statement of Mahant Ganga Das 
in this matter. He isthe same Ganga Das 
who wasin 1920 appointed a successor to 
the Gaddi by Gulab Das and was sub- 
sequently removed in 41921. He has 
stated that a manuscript Guru Granth 
Sahib and the Hukamnamas of Guru 
Gobind Singh and Mai Sundri attached 
to the said Granth Sahib were lying in the 
building in dispute and that it was the 
same Granth Sahib which had been gifted 
by Guru Gobind Singh to Bhai Batha. 
He has further alleged that when he left 
the Smadh 10 or 11 years before he 
‘appeared in the witness-box, he removed 
both these sacred objects and that he 
made them over to one Narain Singh 
about four months before his appearance 
in Court. This, to say the least, is a bare- 
faced lie. It is inconceivable that the 
Sikhs of the locality whould have slept 
over the matter for such a long time, had 
there been in existence a manuscript Granth 
Sahib connected with the tenth Garu or 
the Hukamnamas issued by him over his 
own signatures as stated by this witness. 
For the Sikh community which has got a 
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great regard forits religious preceptors, 
- both these articles would have been 
invaluable treasures and the Sikhs would 
never have tolerated their removal, espe- 
cially, as it is well-known that they had 
started a religious agitation on a large 
scale about the time when this witness 
asks usto believe that he had slipped 
away with those objects. A gentleman 
of the position of a retired Extra Assistant 
Commissioner has made a statement 
tothe effect that he wae informed in 1927 
by the then Mahant that some Chelas had 
run away with the Guru Granth Sahib, 
but we are constrained to remark that 
that statement also is of the same nature 
as that of Mahsnt Ganga Das. Neither 
the Granth Sehib nor the Hukamnamas 
have been produced in original before the 
Tribunal on the ground of their  sanctjty 
and onthe basis of their immovability; on 
that account the objectors have contended 
that they wereentitled to lead secondary 
evidence to prove them. We have, how- 
ever, no hesitation in remarking that the 
decision of the Tribunalin this respect is 
quite in conformity with law. In the first 
Place even if these documents were genuine, 
we doubt whether the secondary evidence 
would have been admissible for the 
reasons stated by the objectors, and 
secondly as remarked above, we are not 
convinced of their genuineness. On these 
grounds, we exclude these documents from 
consideration inthe determination of.the 
matter at issue. 

The objectors have made much capital 
of the existence of a well-known as Bhai 
Bathewala well and practially reared 
their whole fabric on those foundations. 
We have examined that matter very care- 
fully and have come to the conclusion that 
the objectors’ foundations were not firm 
and that they had been building on sand 
in this respect. Even if there existed a 
gentleman by the name of Batha in the 
time of the tenth Guru and he was a 
persona grata withthe Guru, it will not 
be enough to prove the sacred origin of 
the well, known as Bathewala well or even 
establish its having been built by the 
same Batha. It is significant that prior 
to this well coming into possession of the 
institution in question, it was owned by 
the Muslim shrine of the place known as 
Bawg Farid and that it was gifted to ‘the 
wife of Faqir Sarup Das” by the Bajjada 
Nashin of that shrine somewhere in 
Sambat 1872 (1815 A. D.) (Vol 3, p. 172). 
Itis further stated in Ex, P-43 (Vol :2, 
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p. 23) which is an extract relating to this 
well, attached to the settlement record of 
the same-year, that the well was named 
Bathewala as one Butha used to cultivate 
the land on this well. This clearly nega- 
tives the theory advanced by the objec- 
tors. It also appears from the later 
jamabandis that this well was in 1896. 
1897 known as Baghwala and 1913-14 
it was described as Smadhwala ‘see the 
entry relating to Khasra Nos. 4235 to 
4321 min in Ex. P-06, pp. 55 to 90, 
Vol. 2, and entry relating to Khasra 
No. 2064 in Ex. P-52 at pp. 115 to 151, 
Vol. 2). In order to establish that these 
twoentries relate to the same well, refer- 
ence may be made toan applicaticn sub- 
mitted by the petiticner for acopy of the 
relevant portions of the settlement record 
relating to Bathewala well and to the 
reply. made thereon on August.30, 1935, 
that the settlement record for 1596-97 
did not mention any well of the name of 
Bathewala. 

lt is further clear that Bawa Sarup,Das 
who is admittedly the originator of this 
shrine, was generally known as an Udasi 
Faqir and nota Sikh Saint. In Ex. P16, 
which is a pedigree of the proprietors of 
Mauza Pakpattan attached to the settle- 
ment record of 1872, Bawa Sarup Das is 
shown as “Faqir” by caste and ‘Udagi" 
by got (Vol. 2, p. 18). In Ex. P-13 which 
again is a pedigree of the proprietors of 
Mauza Pakpattan prepared. in 193-33, 
the various Mahants who have admittedly 
held office in. this institution have been 
described as ‘Sadh Udasi’ (Vol. 3, p. 105). 
In Ex. P-20, which is an extract from 
the Muafi file prepared in 1848, Sarup 
Das, grantee, is shown as ‘Sadh, Udasi' 
(Vol. 3, p. 118). In Ex. P-30 which is 
also an extract from the Muafi file prepared 
at the time when Sarup Das had died and 
Santokh Das had succeeded to the office, 
the grantee Sarup Das is shown as ‘Sadh 
Udasi’ (Vol. 3, p. 120). It is further note- 
worthy that in both these documents the 
mame of the predecessor (Guru).of Sarup 
Das is given as Pritam Das, which would 
evidently, show that Sarup Das, too, had 
succeeded to his Guru Pritam Dus. This 
by itself would conclusively establish that 
Sarup Das was not a Sikh, but a Sadh 
Udasi, as among the Sikhs the institution 
of succession from Guru to Chela is un- 
known. The objectors’ own witness, Sundar 
Singh, who claims descent from Sarup 


Das has stated that on the death of Sarup 


Das his widow Mata Sohago enjoined her 
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sons to tuke charge of Sarup Das’s secular 
property and install Prem Das in charge 
of the institution in dispute. This lady no 
doubt gifted some property to the institu- 
tion but the gift alone would not be 
enough to prove the contention raised by 
the appellants that the institution was a 
Sikh institution. 

Farther, there is abundant material on 
the record to show that from its very 
inception this institution was a charitable 
Institution rather than a religious institu- 
dion. In Ex. O-2 which was prepared at 
the time of the Settlement of 1872, in the 
proprietary column relating to the lands 
attached tothe Baghwala well, the name 
of Mahant Hira Das, Ohela of Bawa 
Santokh Das, caste ‘Faqir', got ‘Udasi’ is 
‘given as owner. Against serial No. 183, 
Khasra No. 4223 there is shown one 
marla of. land under a raised platform of a 
kacha mosque. In the same document 
against serial No. 180, Khasra No. 4287 
min, two pieces of land measuring 8 mar 
las, 8 sarsahig and one sarsahi each are 
shown as dhuan (fire place) and against 
Khasra No. 4302, a plot of land measur- 
ing two sarsahis is shown asa place of 
worship. At serial No. 182, against 
Khasra No. 4274, a plot of land measur- 
ing 4 marlas 6 sarsahis is shown under 
the Smadh of Chajju. From these entries 
it will clearly appear that this institution 
was a scort of cosmopolitan institution 
where people of all creeds and castes 
could sssemble and take shelter; other- 
wise, if the institution had been a Sikh 
Gurdwara, there could not have been in 
existence there a raised platform for a 
mosque’ or an open platform for a place of 
worship or the dhuan, as mentioned above. 
The plan Ex. O-3 which is on the record 
throws a good deal of light on this aspect 
of the case. We are fortified in our con- 
clusion by an application, Ex. P-il at 
p. 99, Vol. 2. This was made by one Sewa 
Das, Chola of Mahant Manohar Das, on 
January 19, 1893, and forms part of the 
record of inquiry into the Muafi relating 
to the lands attached to this institution. 
It is stated therein that the Dera is a holy 
place visited by the Hindus on account of 
the existence of the Smadh of Bawa Sarup 
Dus as well as some other Smadhs of 
notable persons. It further states that from 
the very beginning a drinking tank and 
a Shivala have existed there as well as 
several houses which provide confort to 
the Fagirs living there permanently and 
to the travellers visiting the place oc- 
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casionally. Persons of all castes and creeds 
without any distinction visit the plaże and 
live there and that onthe occasion of the 
four fairs including the two big fairs, one 
of Hazrat Baba Farid and the other of 
Hugzrat Baba Diwan Sahib, visitors are 
accommodated in those buildings. We may 
say in passing that this probably explains 
the gift made by the Sajjada Nashin of 
Hazrat Farid to Mata Sohago referred to 
above. We need not repeat that a purely 
Sikh institution would not have been used 
in the manner in which it was depicted 
to be used long before the Akali agitation 
started or the Sikh Gurdwaras Act came 
into existence, 

It is also clear from the record that 
daring the proceedings in 1849 and the 
following years relating to the Muafi of 
this institution although several state- 
ments were recorded of persons connected 
with the institution, not once wag a refer- 
ence made to Batha or his connection with 
the institution. Reference in this con- 
nection may be made to the statements of 
Brahm Das (Vol. 2, pp. 1,2 and 3). San- 
tokh Das (pp. 4 to8, 11 and 15), Matka 
p. 9) and Obara Das (pp. 12 to 14, 
Vol. 4). Reference may also be made to 
Ex. P-29 (Vol. 3, p. 119). 

Counsel for the appellant has laid great 
stress on the fact that when Mahant 
Manohar Das wanted to convert the 
kacha buildings of this institubion into 
pakka buildings, went round collecting 
subscriptions taking the Granth Sahib 
along with him and that several Sikhs 
made a generous response to his appeal. 
Even if this be sọ, it would in no wise 
establish that the institution was pri- 
marily established as a Sikh institution. 
It ig practically admitted by the objectors 
that at the time when the institution 
came into existence there was hardly any 
Sikh residing in the locality and as even 
the Udasis read Guru Granth Sahib and 
hold it in great esteem,it is no wonder 


that the Sikhs who happened to settle in 


the colony after the canal system was 
introduced there, supported this institution 
on that amount. It is a matter of com- 
mon knowledge, however, that the mere 
reading of Guru Granth Sahib in an Udasi 
institution where other rites are per- 
formed which are inconsistent with the 
Sikh religion does not convert a purely 
Udasi institution into a Sikh institution. 
The Udasis worship Gola Sahib and the 
Murti of Baba Sri Ohand and pay a very 
great reverence to. the Smadhs of their 
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own Guru erecied in their Asthans and 
all this militates against the tenets of the 
Sikh religion. We have no doubt, there- 
fore, tbat the institution in dispute was 
nota Sikh institution within the meaning 
of sub-s. (2) of s. 16, Sikh Gurdwaras Act. 
We accordingty affirm the decree of the 
Sikh Gurdwaras Tribunal and dismiss the 
appeal with costs. 

N. Appeal dismissed. 
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VETSUS å 
ABDUL GANI KHAN AND ANOTHER 
— RESPON DENTS 

Contract Act (LX of 1872), ss. 17 and 15—Marriage 
contract between son of a Muhammadan and Muham- 
madan girl-—Bridegroom's father and third person on 
behalf of girl carrying on negottattons—Negotiations 
concluded by pan rusum — Subsequent discovery that 
girl suffered from epileptic jits—ingagement rescind- 
ed—Suit for recovery of amount spent by bridegroom's 
father, for pan rusum — Duty of disclosing defect— 
Relationship, whether fiductary — Action founded 
upon negligence tn tort— Righi to damages—Platintsff, 
tf could rescind contract—Contract—Marriage. 

The law imposes no general duty on anyone to 
broadcast the blemishes of his female relations : not 
even to thosa whoare contemplating matrimony with 
them, Ifthe right arises at all, ıt mustarise out 
of a more special relationship, either contractual or 
fiduciary. |p. 352, coL 1.) f 

A marriage was arranged between the plaintiff's 
son and the second defendant. The parties were 
Muhammadans, The plaintiff conducted the negotia- 
tions on behalf of his son and, the first defeuduunt 
acted on behalf of the prospective bride who was his 
niece. The negotiations concluded with the usual 
pin rusum ceremony which coats, 217. Soon after 
the plaintiff discovered that the girl suffered from 
epueptic fits and so he broke off the engagement, He 
sued for Rs, 217 which he spent over the pan rusum 
ceremony and said that he would never have consented 

“engagement if he had known the girl's 
medical history. He said the firat defendant who 
knew the fact was under a duty to disclose1t, and 
since he refrained from doing so, he was liable for the 
plaintiff's claim : 

Held, that it was impossible to say that there was 
any fiduciary relationship between the plaintifi and the 
first defendant. A man and his wife of course stand 
in, such a relationship to one another, and itis possible 
a man would be regarded in that ight with respect to 
his flance, but two independent persons who negotiate 
&marriageon behalf of their respective proteges 
certainly donot by reason ot that fact alone become 
poked in 84 position ofactive contideace. [p. 352, col. 

s e 

Held, also, that the action could not alsobe found 
upon negligence in tort, since there was no duty im- 
posed upon any one to bioadcastthe blemishes of bis 
female relations, Action could not also be founded on 
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deceipt, when the opposite party was not Charged 
with having any intention to deceive. The right 
arose only out of contractual relationship, and there 
being a breach of duty to disclose, the opposite party 
wag liable on the ground of fraud under s. 17, Qon- 
tract Act. The plaintiff, therefore, could rescind the 
contract, but the damages claimed by him being due 
to its rescission and not to its non-fulfilment, he was 
not entitled to damages under s. 75, Contract Act, 

{English cage-law referred to.| 

5. U. A. from the appeliate decree of the 
Court of the Additional District Judge, 
Bilaspur, dated July 27, 1934, in O. A, 
No. 103 of 1933 confirming the decree of the 
Court of the Sub-Judge, Second Olass, 
Bilaspur, dated October 5, 1933, in O. 8. 
No. 170 of 1932. 

Messrs. B. T. Amlekar and Fida Hussain, 
for the Appellant. 

Mr. A. Ahmad, for Respondent No. 1. 

Judgment.—The claim in this suit is 
an unusual one. A marriage was arrang- 
ed between the plaintiffs son Muhammad 
Yakub Khan aud Musammat Asabi, the 
second defendant. The plaintiff conducted 


the negotiations on behalf of his son and, 


according to him, the tirst defendant Abdul 
Ghani Knan acted on behalf of the pros- 
pective bride who is nis niece. The 
negotiations came to a happy end and 
concluded with the usual pan rusum 
Soon after 
tne plaintiff discovered that the girl suffered 
from epileptic fits and so he broke off the 
engagement. He now sues for Ks. 217 
waich he spent over the pan rusum ceremony 
and states that he would never have con- 
sented to the engagement if he had known 
the girl's medical history. He says the 
lst defendant who knew the fact was 
under a duty to disclose it, and since he 
refrained from doing 40, he is liable for the 
plaintiff's claim. 

The lower Courts hold that the girl was 
not suffering from epilepsy at the time 
of the engagement, but the learned Judge 
of the lower Appellate Court also holds 
that the gul did suffer from the disease 
as a child. It is a well-known medical 
fact which can be ascertained from any 
standard medical treatise that the disease 
is practically incurable. In all its long 
history and Beckman on treatment in 
General Practice p. v61, tells us that ıt was 
recognised as an entity as early as bos 
B. O.„ there are few known cases of com- 
piete cure. In its mulder forms if can 
usually be kept muld througu life by 
sultable treatment, but the patient ordin- 
arily requires to be kept under periodical 
medical observation: throughout life, In 
addition there is a general consensus of 
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“medical opinion that tke disease is heredit- 
ary. There is, therefore, an undoubted risk 
in marrying a person who is known to have 
suffered from epilepsy at some stage in his 
or her life. The question Ihave to decide 
is whether there is a duty to disclose the 
medical history of an epileptic subject to 
thore who are seeking to contract a 
matrimonial alliance with him or her. ` 

I think it is necessary to go back to 
‘first principles in this case and determine 
the exact category of law in which the 
plaintiff can sue, parily because of the 
‘unusual nature of the claim, and partly 
because it affects the principle on which 
damages are to be assessed. 

The law of actionable non-disclosure 
has been elaborately analysed by the House 
of Lords in Nocton v. Ashburton (1), and 
it is clear no action can be founded on 
mere passive non-disclosare, which is the 
case here, unless there is a duty to 
disclose. Such a duty can arise in many 
ways. There are certain duties, for instance, 
“which all owe to the world at large. So 
the man wholeaves the loaded gun in a 
public place is liable for the accident 
ensuing, though it is not he who pulls the 
trigger. The common law gives a remedy”. 
(Lord Dunédin). The action is then found- 
ed on negligence. 

In the present case this aspect can be 

discarded at once. The law imposes no 
general duty on anyoue to broadcast the 
blemishes of his female relation : not even 
to those who are contemplating matrimony 
with them. If the right arises at all, it 
must arise out of a more special relation- 
ship, either contractual or fiduciary. 
“The question of deceit can also be dis- 
regarded. The essence of an action found- 
ed on that is the wilful making of a false 
statement with intent that the plaintiff 
should act on it “mens rea is essential in 
the absence of a duty to be careful” as 
the Lord Ohancellor observes in Nocton 
vy. Ashborton (1), to which I have just re- 
ferrred; moreover, there must be a positive 
false statement, and “a mere passive non- 
disclosure of the truth, however deceptive 
in fact, does notamount to deceit” Salmond 
on Torts, 2nd Edn. p. 443. 

In the present case the defendant is not 
charged with an intention to deceive: the 
complaint against him is that being under 
a duty to disclose, he did not do so; nor ishe 
said to have made any false statement or 
even a statement which though true, so far 


(1) (1914) A O 982; 88 LJ Oh. 784; 111 L T 641; 30 
TL R 602, 
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88 i went, became false because of a non- 
disclosure of a part of the truth: Peek v. 
Gurny (2), Arkwright v. Newbold (3), Jones 
v. Bowden (4). The case is one of passive 
non-disclosure, pure and simple. 

As regards the duty arising out of con- 
tractual and fiduciary relationships, the 
illustration given by Lord Dunedin in 
eee v. Ashborton (1), makes the position . 
clear :— 

“Then there are duties which arise from contract, 
of which the solicitor’s position gives an example 
spondet peritiam artis—he contracts to be profession- 
ally qualified and to be careful. Here again the 
common law will give an action for negligence. 
He has contracted to be diligent He has bean 
negligent. Law will give hima remedy.” 

But, and now comes the important point 
of distinction, the learned law Lord said 
that in so far as the action was founded 
on contract, then in the absence of fraud, 
the solicitor could not at law be made 
answerable for his representation (that was 
a case of active representation and not 
mere nor- disclosure) unless it had been 
nog ently made for :— : 

“He has not contracted that all representations 
made by him shall be true,” . 

And that of course is- the Indian -Law 
as well as setforth in 8.17 of the-Indian 
Contract Act.. l 
“When, however, one turns to the .eguib- 
able aspect a different situation arises :— . 

“But from the other point of view he (i.e. the 
solicitor with which Lord Dunedin was dealing) 
has put himself in a fiduciary position, and that 
fiduciary position imposes on him the duty of 
making a full and not a misleading-disclosure of fasts 
known to him when advising his slient.- He fails-to 
do so. Equity will give a remedy to the olient This 
he does quite apart frem the doctrine of Derry v. 
Peek (5), for in that case “there is no- fiduciary 
relationship and the action -had to be founded on 
the representation alone,"  - - 


In the present case it is impossible to 
say that there is any fiduciary relationship 
between the plaintiff and the first defend- 
ant, A man and his wife of course stand 
in such a- relationship to one another, and 
it is possible’a man would be regarded 
in that light with respect to his fiance, 
but two independent persons who negotiate 
a marriage on behalf of their respective 
proteges’ certainly do not by reason of 
that fac: alone become locked in a position , 
of active contidence. ; - 

We are, therefore,-thrown back on 4 
case of fraud arising out of contract, for 

2) (1873) LR8H L377; 403; 43 LJ Oh 19; 22 W, 

< 4 


- (3) (1881) 17 Oh. D 301, 318, 50L J Oh. “572, 44 L T 
393; 29 W R 455. 
-~ (4) (1813) 14 R R 683; 4 Taunt 847. 


(5) (1889) 14 A O 337; 58L u Oh. 884; 61L T 265; 
54 J P 148; 38 W R 33; 5T L R 625; 1 Meg. 298. 
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the action of deceit, which is founded on 
tort, does not exhaust all categories of 
fraud. The explanation to s. 17 of the 
Contract Act says that mere silence in 
itself is not fraudulent: unless there is a 
duty to speak, or unless the silence is in 
itself equivalent to speech, which of course 
is a very different situation) from the one 
in deceit. 

The use of the word “fraud” is un- 
fortunate, for in this particular sense it 
does not convey the idea of fraud as 
ordinarily understood. It is one of those 
unfortunate legal terms like mialice which 
means many different things not always 
easy to decipher. Viscount Heldane explains 
in Nocton v. Ashburton (1), that the term 
came to be used in this sense by the Oourt 
of Ohancery “to describe what fell short 
of deceit but imported breach of a duty 
to which equity had attached its sanction.” 
And the learned Viscount continues :— 

“His fault then is that he has violated, however, 


innocently because of his ignorance an obligation 


which he must be taken by a Gourt of Equity to 
have known and his conduct in that sense has always 
been called fraudulent.” 

And in another place he says :— 

“Fraud is the term so employed by the Oourt of 
Ohancery. and applied to breach of* a special duty 
by 8 person who erred, not necessarily morally, 
but at all events intellectually, from ignorance of 
a special duty of which the Uourts would not allow 
him to say that he was ignorant,” 


Bo we come back to the original -ques-- 


tion is there a legal, or ratheran equitable, 
duty to speak in this class of cases. 


“NOW. “there are certain defined types of’ 


transaction and relation in which the parties 
are under an obligation not merely to state 
truly whatever is stated, but to divalge 
with candour and-completeness facts which 
in transactions and relations, not falling 
within the recognised class, there is no 
obligation to disclose at all” Spencer Bower 
on Actionable Non-Disclosure, p. 1. These 
are known as Contracts uberrima fides and 
the most common examples are -contracts 
of insurance, sale, suretyship, releases and 
compromises. But contracts to marry also 
come under this category, though the Oase- 
law on the subject is meagre and conflict- 


ing. , 

Thus in Baker v. Cartwright (6), it 
was decided that a previous attack of 
insanity and confinement in a lunatic 
asylum need not be divulged. f hardly 
think that that would be regarded as sound 
law, to-day with our present day knowledge 
of insanity and its ramifications. On the 


(6)(1861) 10 O B (N 8) ' 181; 30 LJ OP 364; 7 dur, - 


(N B) 1347; 142 E R 397, 
174-45 & 46 
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other hand any permanent and serious 
disease or physicalinfirmity, whether meatal 
or bodily, has been regarded asa matter 
for disclosure; Atchison v. Baker (T), 
and so also alcoholic intemperance: 
Herbert v. Edgtngton 8). 

The position has been put very sirik- 
ingly by Spencer Bower :— 

“There are many things which an affianced man 
or woman cannot claim as of right to be disclosed 
to him or her before the contract, though he or 
she may wellexpect such a disclosure as a matter of 
honour, delicacy or decency—many aleatory haz rds 
which when venturing up what proverbial cynicism 
has styled ‘the lottery of marriage’ he or mast 
be supposed to take upon himself or herself, But 
even a gamester is entitled to expect that the 
gaming be fair, that the dice be not clogged, that 
the lots be drawn honestly, and that nothing shall 
be hidden from him tending to show the contrary, 
or that the proposed prize or stake is somebing 
totally different in character from that which it 
purported to be,” (Actionable Non-Disclosure, 


p. 113). 
Now would it be fair to ask even a gamester 


to take on a woman as his wife who suifers-. 
from a disease which, toall practical intents- 
and purposes, is. uncurable and which -is 
hereditary? Would it beright to tel ù m 
that he must go through with his promise. 
and marry the. woman upon pain of an action: 
for damages for breach of promise. of 
marriage, and that would be the logical 
result of such a decision. I do not- think 
it would. [ have no doubt he would be 
justified in breaking off the engagement 
even though under the Muhammadan. Law 
divorce is easier than in some other systems, - 
for even there, there is always the pain and 
the publicity which a man -of ordinary 
decency has to suffer, as well as a possible 
liability for dower in some cases. 

It was argued on the strength of tie 
exception tos. 19 cf the Contract act 
that notwithstanding all this the -contract . 
would not be voidable if the other side had 
the means of discovering the truth wita- 
ordinary _ diligence. But had -the plaint. 
iff reasonable means to discover that tue- 
girl suffered from epilepsy in her childhood? 
Ordinarily a stranger could not be expected 
to find that out, especially in the case of 
a Muhammadan girl who would normally . 
observe parda and it was not shown that 
he had any special means of knowledge of 
which he could have availed himself. 

It was next contended that the first 
defendant did not know these facts and 
so cannot be held liable for not disclosing 
what he did not know. It was argued that 
even though the contract might be void 

(7) (1796) Peak, Add. Oas, 103. 

(8) (1844) 1 O & K 464n, 
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of factessential to the agreement, no 
question of damages could arise. 

‘ I confess I find it difficult to determine 
whether the lower Appellate Court meant 
to give a finding on this point or not. 
What the learned Judge says is that: 

. “The utmost that can be said in favour of the 
plaintiff from the evidence of P. W's. Noe.2 and 3 
is that he refused to proceed further in the matter 
of the marriage as the defendant No. 1 admitted 
to him that the defendant No. 2 had suffered from 
this disease in her childhood.” 

As I understand it the learned Judge 
accepts this portion of the evidence and 
holds that even so the plaintiff has no 
case. He had certainly not disbelieved 
those witnesses and both the Oourts held 
thatthe first defendant did conduct the 
negotiations on behalf of his niece; there- 
fore, to that extent at any rate his evidence 
as D. W. No.1 is false. However, as the 
finding was not clear I allowed Counsel 
to take me through the evidence and I am 
now in a position to give a finding 
myself. 

As between P. Ws. Nos. 2 and3 and 
D. W. No.1 I prefer the former, for the 
main facts of their story are unques- 
tionably true, whereas the mcst vital point 
in D. Ws. Nos. 1’s story is false. Therefore, 
even though the learned Judge of the 
first Court believed him on the point, I am 
unable to do so. I hold that the first 
defendant knew at the time of these 
negotiations that his niece had suffered from 
epilepsy in her childhood and base my 
findingon P. W. No.3 who says that the 
first defendant admitted this fact, when 
he taxed him with it. 

The plaintiff's pleading that he did not 
ask the first defendant about this before 
the marriage was settled does not belie his 
present story. Of course he did not. 
This suit would never have arisen if he 
had; nor was there any duty before him 
to do so. In contracts uberrima fides the 
duty cf disclesure lies on the party in 
possession of the facts. 

But. what is the plaintiffs remedy ? 
The real difficulty in this case lies there, 
Section 75 of the Contract Act says that: 

“A person who rightly rescinds acontract is en- 
titled to compensation for any damages which he 


has sustained through the non-fulfilment of the con- 
tract”. 


Now these words whichI have underlined 
(italicised) indicate to my mind that the 
distinction which the English Law draws 
between contracts rescinded on the ground 
of fraud and those rescinded for other 
reasons is reproduced,here, 


~ 
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The English position is analysed in 
Salmond and Winfields Law of Oontracts, 
pp. 234—239 and p. 286. The distinc 
tion is this. When any contract if 
avoided for breach, it remains operative 
asto the past and so claims for restitu- 
tion in respect of acts of performance 
prior tothe rescission are precluded. But 
when it is rescinded for fraud, the act 
bas retrcapective effect and the contract is 
rescinded ab initio just as if it had never 
been in force,and so aleo in a case of 
innocent misrepresentation. Consequently 
restitution is all that can be claimed. 
The parties on both sides are entitled to 
be restored to the status quo as far as that 
is possible, bearing in mind the important 
qualiication which Scrutton, L. J., notes in 
Hulton v. Hulton (9). But in a case of 
fraud, in addition to the ordinary equit- 
able remedy forinstitution and for com- 
Sensation for liabilities arising under the 
contract, there is an additional remedy at 
law for deceit. j 

Spencer Bower in his actionable non- 
disclosure, p> 210 explains the position 


us: 

“The party charged must indemnify the party 
complainmg against sll payments made or liabil- 
ties incurred ufider the contract, but he is under no 
obligation to make good to him any loss or liability, 
not strictly imourred under, though arising out of 
the contrract, for the latter expression, if construed 
literally, would be wide enough to include damages 
inthe ordimary sense which are clearly not recover- 
able in rescission proceedings.” __ 

Now did the damages in this case ensue 
through the non-fulfilment of the contract ? 
Obviously not. The test is this: Could 
the consequences have accrued if the con- 
tract had been rescinded the moment 
after it had been made? Again, clearly 
not. They accrued because the plaintiff 
acted on the supposition that it was still 
alive, and so they were due not to its non- 
fulfilment but to its rescission. The word 
non-fulfiilment appears to me to have been . 
deliberately used as opposed to rescission 
and breach so as to bring the Indian law 
into line with the English. 


It will be noticed that ss. 53, 55 and 
56 which deal withthe avoidance of a 
contract for breach of use the word non- - 
perfuimance as opposed to non-fulfilment 
in s. 75, and as. 64 and 65 deal with 
different aspects of restitution, all of which 
arein accordance with the English Law. 
Section 75 completes ihe picture. I have, 
therefore, no doubt that the Contzact Act 


(8) (1917) 1K B 813; 86 LJ K B 633; 116 L T 551; 33 
TL B197;6185 268, 
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does not purportto provide contractual 
remedies which the English Law does not 
contemplate and that in cases of fraud 
the remedy of damages as ordinarily 
understood must be founded on deceit. 

It follows that though the plaintiff was 
justified in rescinding the contract, he 
cannot obtain the damages he claims be- 
cause they did not arise through non- 
fulfilment of tac ccntract; and so far as 
an alternative claim founded on deceit is 
concerned, I have already held it must 
fail because the first defendant had not 
been charged with an intention to 
deceive, and because the action is not 
founded on a false representation but on 
mere passive non-disclosure. 

The decrees of the lower Courts are 
affirmed and the plaintiffs appeal dis- 


missed. In view ofthe peculiar circum- e 


stances of this case where the trouble has 
arisen because the first defendant did not 
fulfil an obligation imposed on him by 
law, albeit innocently, I order each party 
bear his or her own costs. 

D, Appeal dismissed. 

Note. [Bose, J.—September 17, 1936.]—It 
has been brought to my notice that my 
order about cost is not clear. I have affirmed 
mhe dacrees of the lower Courts and conse- 
«quently their decrees about costs also. 
There was no appeal about costs before 
ene and no court-fees were paid on such 
a claim consequently, since I was affirming 
the decrees of the lower Courts, I did 
not deal with their dezision on this point. 


My order is confined to the costs in this | 


Court. 
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Razzi ALL J. 
_ LAOHMT PRASAD AND OTHERS — 
APPELLANTS 7 
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KAPILDEO OJHA—OpPProsıTs PARTY 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Execution application, when not in accordance with 
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w, - - 

An execution application can be held to be not in 
«accordance with law only if the defendant's omissions 
. be found therein were such as to make ıt impos- 
sible for the Oourt to issue execution upon it and 
106 merely because it was defective in some minor 
articulars. Pitambar Jana v. Damodar Gachait (2), 
relied on. e 

O. A. from the appellate order of the 
District Judge, Ohapra, dated Febrùary 3, 
4937. 
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Mr. K. Dayal for Mr. Phulan Prasad 
Varma, for the Appellants. < 

Mr. M. N Pal for Mr. Amareshwar N. 
Sinha, for the Respondents. 

Judgment.—It appears that the appél- 
lant having obtained a decree sometime in 
1930 proceeded to execute it in 1933 but 
his application for execution was dismissed 
on September 16, 1933. The reason for 
the dismissal was that though the execu- 
ting Court had directed him to supply 
within a certain time a talika of the 
judgment-debtor’s property which was 
wanting, yet he failed to doso within that 
time The next application for execution 
was Made on May 25, 1936, when the 
question arose whether. the execution was 
still within time. The learned Munsif 
before whom the application was -made 
held that it was barred by limitation inas- 
much as the application made in 1933 was 
not in accordance with law and in support 
of his view he relied upon the decision of 
the Allahabad High Oourt in Abdul Rafi 
Khan v. Maula Bakhsh (1). The decree- 
holder thereupon appealed to the District 
Judge who summarily dismissed the appeal 
with the observation that he argeed with 
the view of limitation taken by the Munsif. 
The appellant has now preferred a second 
appeal unders. 47, Civil Procedure Oode. 
A reference to the decision in Abdul 
Rafi Khan v. Maula Bakhsh (1) shows 
that in that case the decree-holder had 
not complied with the provisions of O. XXI, 
r. 12, which provides that where an 
application is made for the” attachment 
of any movable property belonging to a 
judgment-debtor but not in his posses-. 
sion, the decree-holder shall annex to the 
application an inventory of the property 
to be attached, containing a reasonably 
accurate description of the same. The 
learned Munsif has throughout his discus- 
sion proceeded upon the assumption that 
in the present case also the inventory 
under O. XXI, r. 12, had to be filed but 
was not filed. This assumption he seems 
to have made upon the basis of the order- 
sheet (Ex. 1) in which the following 
orders are recorded: 

“14-933. Talika is wanting The deeree- 


holder to supply the same by 16—9—33, | 
169-33: No atepstaken. Ordered~rejected.” 


Now it appears to me that in order to 
decide whether the application of 1933 
was or was not in accordance with law, it 
was necessary for the Oourts below to 


(1) 37 A 527; 29 Ind. Cas, 479; A I R 1915 All, 320; 
SALI 106 i 
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have had that application before them and 
the question could not be decided simply 
with reference to the orders which I have 
quoted justnow. It is not clear whether 
in the execution case of 1933 the decree- 
holders in fact wanted to proceed against 
any properties which though belonging to 
the judgment-debtors were not in his 
possession or whether any inventory of 
properties was necessary atall. It is also 
not known what was the mode in which 
the assistance of the Oourt was required 
in the application made by the decree- 
holders in 1933. It has been held in 
Pitambar Jana v. Damodar Gachatt (2) 
that an application can be held to be not 
in accordance with law only if the defen- 
dant’s omissions to be found therein were 
such as to make it impossible for the 
Court to issue execution uponit and not 
merely because it was defective in some 
minor particulars. The judgment of the 
learned Munsif, though it contains an 
admirable discussion of the law on the 
subject, does not refer to the application 
for execution which was made in the year 
1933 and itis unfortunate that the learned 
District Judge also passed his orders in 
this cage without looking into that appli- 
cation. It appears to me that the question 
of limitation cannot be properly decided 
without reference to that application. I 
therefore allow this appeal, set aside the 
judgment of the District Judge and remand 
the case to him for disposal according to 
law after sending for the entire record of 
the execution’ case of 1933 including the 
application for execution made in that 
year. Costs will abide the result. 

D. Case remanded. 

@) 53 0 664; 

80 0 


; 98 Ind. Cas. 166; A I R 1926 Oal. 1077; 
WN 918; 450 L J 88. 





LAHORE HIGH COURT 
First Civil Appeal No. 2303 of 1935 
October 14, 1936 
TEK OHAND AND Skemp, JJ. 
FOPAT RAM AND ANCTHRR—PLAINTIPFS 
~ A PPRLLANTS 


VETEUB 
-KHUSHI RAM AND cragrs—Dgruynpants 
—~RESPCNDENTS 

Declaratory sutt—Sutt for mere declaration, when 
maintatnable—Sust including item of property in 
respect of which further relief could be prayed but 
is not asked for—Amendment of plaint by adding 
such relieJ— Whether can be granted. 
Where the plaintifis are either in possession of 
most of the properties in suit or when it is not pos- 
sible at the time-of filing the suit that no further 
relief can be asked, asuitfor mere declaration is 
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competent. But where the suit includes a small item 
of property in regard to whicha further relief of 
possession can be asked for but ıs not prayed for, 
the Court may allow amendment of the plait by 
allowing plaintiff to add such prayer ın respect of 
that item. Labhu Ram v.Nathu (1), relied on. 


F. 0. A. from the decree of the 8ub-Judge 
First Olass, Dera Ghazi Khan, dated Octo- 
ber 16, 1935. 

Messrs. M. L. Puri and Bishen Narain- 
for the Appellants. 

Messrs. S. L. Puri and Roop Chand, for 
the Respondents. 

Skemp, J.—The following pedigree table 
will be helpful in this case : 


BHOJA RAM 
| | 
Khushi Ram, Pujara Ram, Tharia Ram 
defendant No. 1 defendant married 
` | L Musammat Radha 
Popat Ram, Bai, plaintiff 
plaintiff 2 Musammat Uttami, 
defendant ` 








Mohan Ram Wasi, Ram Ram Dia 


i 
defendante Nos, 2—4 


The plaintiffs Popat Ram and Musammat 
Radha Bai lodged a suit stating that 
Tharia Ram, who hadno son, had adopted 
Popat Ram, his nephew. They thereupon 
sued for a declaration that they were en- 
titled to rights of ownership in seven pro- 
perties specified in the list attached to the 
plaint and in a number of debts. The con- 
testing defendants were Khushi Ram and 
his sons, Musammat Uttami Bai and Pujara 
Ram were pro forma defendants. The 
contesting defendants pleaded inter alia 
that they were holding possession by virtue 
of a will left by Tharia Ram and that the 
suit for a declaration did not lie. The 
Subordinate Judge framed preliminary 
issues and after taking a good deal of evi- 
dence held that the suit did not lie. Of the 
seven properties given in the list attached 
to the plaint, the Subordinate Judge held 
that house No. 1 was occupied by Musam- 
mat Radha Bai, house No.2 by Musammat 
Uttami Bai, that site No.3 was a vacant 
site not in physical possession of anybody, 
that the defendant was in pcssession of site 
No. 4, that shop No. 5 was in the possession 
of aco sharer Dial Chand who had rights 
jointly with either the plamtifis or the 
defendants, that the shop No. 6 w&s in the 
possession of the defendants and that the 
Plaintifis were not in possession of property 
No.: agricultural land. On these findings 


3083 
he held: 


“in respect of some property thata mere declaration 
of legal character would suffice, while in respect of 
the other, further relief could be sought by the 
plaintiff,” 

He held on the evidence, that the suit 
did not lie, and without giving any reasons 
that no amendment could be allowed, dis- 
missed the suit. [he plaintiffs have ap- 
pealed. Their appeal is that the plaintiffs 
are shown to have been in possession, 
physical or constructive, of all the seven 
properties specified inthe suit and that 
even if the Subordinate Judge's findings 
as to possession are correct, amendment of 
the plaint ought in the circumstances to 
have been allowed. In particular it is 
pointed out that a suit for a declaration 
that Popat Ram was the adopted son, 
certainly lies and that no reason has been 

iveh why a declaration should not have, 

een made in referénce to the debts. The 
points for determination in appeal are: (1) 
who is in possession of the several immov- 
able properties, and (2) whether amendment 
ought to be allowed. The appellants accept 
the findings as regards the properties Nos. 
1, 2,3 and 5. The respondents also accepted 
the finding about property Noe 5, but urged 
that the defendant Khushi Ram exercised 
possession over the two houses occupied’ by 
the widows. This depends on flimsy and 
most anreliable evidence and there is no 
doubt that the Subordinate Judge was right 
2s to these two houses. 


The respondents contested the finding 
as to property No. 3. This is described in 
the plaint and found by the Subordinate 
Judge to be avacant site. The plaintiffs 
admitted that there was a wall on- this site 
but stated that they did not know who 
built it. They also stated that the panchayat 
had built a thatched shed thereon at their 
Own expense and this was corroborated by 
a witness named Jamna Ram. It appears 
that the place is now used by the pancha- 
yat fora piyao. The servant who served 
at the piyao gave evidence that he had 
taken it from Khushi Ram on behalf of 
the panchayat and that Khushi Ram built 
the wall. Khushi Ram also stated he built 
the shop. On the other hand, there is an 
application made on October 26, 1933, i. e., 
little more than two months after the suit 
was lodged, asking for an injunction to 
restrain the defendants from building on 
this-property ; and an injunction was issued 
accordingly. On June 15, 1955, there is a 
further application by the plaintiffs under 
O. XXXIX, r. 2, Oivil Procedure Qode, 
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asking thi | the defendants be criminally 
prosecuted for building on the site in 
defiance of the injunction. This application 
appears to have been put in when the Sub- 
ordinate Judge was on leave and it was not 
followed up, but in my opinion the two 
applications tip the balance in favour of 
the plaintiffs, proving that at the time the 
suit was lodged in August 1933, Popat Ram 
was in possession of this site. 

The next property, No. 6, is situated in 
the grain market. The Subordinate Judge's 
finding was that at the time of his judg- 
ment it was in occupation of a tenant under 
the defendants; the plaintifs admitted 
that they had never paid ground rent, 
There was nothing to show that the plaintiffs 
had been dispossessed since the institution 
ofthe suit. No application to the Oourt 
foran injunction regarding this property 
was made, whereas the defendants stated 
that before the present tenant Hotu Ram 
there had been anothertenant under them, 
Aya Ram. Forthese reasons the Subordi- 
nate Judge held that the property was in 
the possession of the defendants. It is 
pointed out by the appellants that the only 
witness besides the defendant himself, 
namely the tenant Hotu Ram, had come into 
possession long after the suit, but, in my 
opinion, this consideration is not sufficient 
to displace the reasoning of the Subordinate 
Judge.- Further, the site under the shop 
admittedly belongs to the Municipal Com- 
mittee of Dera Ghazi Khan and there are 
two receipts on the record which show that 
ground rent was paid by Khushi Ram. This 
ground rent was indeed paid after suit on 
November 30, 1933, but for the period from 
January 1 to September 30, 1933. 

As to the land, the jamabandi for the 
year 1933 shows the two widows of Tharia 
Ram as owners in succession to Tharia Ram 
by virtueof an order of mutation dated 
March 13,1933 (some five months before 
suit). Of the land in question, which is 
attached to Pathanwala well, 133 kanals 10 
marlas are shown as banjar and 29 kanals 
17 marlas as cultivated. The tenant, one 
Jalal, has executed a number of leases, the 
first dated November 17, 1932, in favour of 
Tharia Ram deceased through Khusbi Ram. 
Tharia Ram had died on July 10, 1932. The 
next is the cancellation of this deed dated 
June 16, 1933. This document provided 
that Jalal should give overthe entire pro- 
duce of the land to ‘Rai Devki Nandan, 
lambardar and that the surplus after pay- 
ment of the land revenue should be paid to 
Khushi Ram. On the same date June 


“Tharia Ram or that he has a 
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16, 1933, Jala] executed a ! j 
’ +64861n favour of 
sal Radha Bai, the plaintiff-widow, 
seas a lew days later, on June 23, 1933, he 
z en further lease in favour of Khu- 
= „am s sons. From this I think we are 
ened In drawing the inference, which 
P rake upon us by the plaintiffs’ Counsel 
Bl possession of the land in dispute was 
not settled, that the actual possession of 
: cultivated area about one fifth of the 
whole was that of a tenant who was prepar- 
to attorn to either party, while four- 
fihs of the area was waste land, possession 
of which would follow the title. In a 
Ala Case, Labhu Ram v. Nathu, 55 Ind. 
i (1), a Division Bench of this Oourt 
apr at a suit for declaration could lie. 
n at case Possession had for scme time 
peen In & state of flux, and each party was 
a Possession of part of the land in dispute. 
miming up, We find that the plaintiffs 
ware either ln possession or could brin ga 
a aa suit because they eould not at 
Present stage ask for further relief in 
oe of the properties except No. 6. 
a 18 only a small portion of the whole 
and we think that the proper course is in 
e circumstances to allow amendment of 


e plaint so that they mi 
sion of property No. 6 PA RSR fOr posse. 


To conclusion, we C 
i annot und 
pir ka ie Judge on i 
id no ow the plaintiffs to 
for a eclaration of the properties of which 
they were in physical o 
Session and amend their 


plaint with 
which were 
There is no reagon 
e for a declaration 
right i 
Pe ewe al A ee anne bad bee 
|; intiff wo 
the finding, which would ea enamels 
more economical both of time and money 
than an appealin this Oourt. We accept 
the appeal and direct that the suit fo 
declaration shal] proceed as framied with 
od to the properties, except No.6 with 
eee oe the plaintiffs are permitted 
Dou the plaint paying additional 
court-fee. The appellants having practi- 
cely succeeded in this Court, the respon- 
TT 8 are to pay the costs of thig appeal 
‘ue parties have been instructed to app ar 
in the Court of the Subordinate J udge Piret 
Olass, Dera Ghazi Khan, on November 


(1) 55 Ind. Oas, 33; 
sos as, 32; 2U PLRCL) 54 Lah, L J 
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9, 1936, for farther proceedings in the suit’ 
Tek Chand, J.—I agree. 
N. Appeal accepted. 


PATNA HIGH COURT 
Civil Appeal No. 447 of 1935 
August 10, 1937 

Row ann, J. : 
BALDEO PRASAD AND oraERs— 
Dg¥ENDANTS—-A PPRLLANTS 
VETSUS 

SUKHI SINGH AND OTHERS—PLAINTIFFS 

AND OTHERS— DeFENDANTS—RasPon DENTS 

Civil Procedure Code (Act V of 1908), s. 80, O. VII, 
r. 11 (d}—Secretary of State, one of defendanta — No 
mention in plaint that notice under s. BO te sent— 
Platnt, tf 8 d be dismissed —O. VII, r.11(d), tf 
covers non-compliance with s 80 as a ground of rejec- 
dion—Secretary of State merely pro forma defendant 
— His nama, when can be struck off without rejection 
of entire plaint. 

Section 80, Civil Procedure Code, appliga to all suits 
in which the Secretary of State is a defendant and 
its provisions csnnot relaxed where he happens 
to be only one of the defendants Inthe absence of a 
statement thata notice as required by the section has 
been issued to him, the plaint is defective and is 
liable to be rejected as a whole under O. YII, r. 11 
(d). Non-compliance with s. 80 is a ground covered by 
O. YIL r. 11 (d). Bhola Nath Roy v. Secretary of 
State (5), not followed. Bhagshand Dagudusa v. 
Secretary of State (1), Bachchu Singh v. Secretary of 
State (2), Jagadischandra Deo v. Debendraprasad 
Bagchi (3), Venkata Rangiah v. Secretary of State (4) 
and Secretary of State v. Amarnath (6), relied 
on. 

Where no relief is claimed against the Secretary of 
State, he being made merely a pro forma defendant 
and no notice is gent under sa. &, his name may be 
expunged and the sait allowed to proceed against the 
others. But where such a course 1s not possible without 
material change in the nature of the suit, the cause of 
action and the relief sought, the proper course is to 
reject the plaint as barred by a. 80. 

O. A. from the appellate decree of the 
Sub-Judge, Second Court, Patna, dated 
April 30, 1935. l 

Messrs. Ray Guru Saran Prasad and 
Adit Narain Lal, for the Appellants. 

The Government Pleader and Mr. Ganesh 
Sharma, for the Respondeuts. 

Judgment.—In the action ont of which 
this appeal arises, the plaintiff was the 
purchaser from defendants Nos. 2 and 3 of 
a part of a holding khata No. 56 and a 
mortgagee of the remainder of that same 
holding and was a purchaser of the entire 
area of a second holding khata No. 57. 
These two holdings are in the Government 
kaas mahal of which defendant No. 1, the 
Secretary of State for India im Ooun- 
cil, is the Jandlord. Subsequent to the 
acquisition by the plaintiff of the in- 
terest which J have stated in the land 
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the Secretary of State instituted proceedings 
under the Public Demands Recovery Act 
for recovery of rent of the holding against 
the original tenants who are defendants 
Nos, 2 and 3 in the suit. The proceedings 
were carried up to the sale of holdings 
which were purchased by defendants Nos. 4 
to 7 of the suit. Thereafter the plaintiff 
attempted to get the sale set aside under 
s. 29, Public Demands Recovery Act, on 
the ground of irregularities and fraud. 
That application failed. Then the plain- 
tiff brought his title suit claiming to recover 
the property on getting a declaration that 
all the certificate proceedings were fraudu- 
lent and that his title to the property was 
not affected by them. The Munsif dismiss- 
ed the suit holding that there was no fraud 
or irregularity in the execution proceedings, 
that the suit was barred by ss. 45 and 46,° 
Public Demands Recovery Act (Bihar and 
Orissa Ach XIV of 1914), and that the 
suit was also barred by s. 80, Oivil Pro- 
cedure Code. 

On appeal from this decision the Subor- 
dinate Judge held in agreement with the 
Munsif that there was no irregularity or 
fraud proved to have been tommitted in 
the execution proceedings. The Subordi- 
nate Judge further agreed with the Munsif 
that the sale could not be set aside and 
that the suit so far as init the plaintiff 
claimed relief by setting aside the sale was 
barred by ss. 45 and 46 but that the nature 
of the proceedings was such as to pass not 
the holdings in the manner in which sale 
in execution of a rent decree passes the 
holding but passed only the right, title and. 
interest of the judgment-debtor in the pro- 
perty in the manner in which a money 
execution operates. The Subordinate Judge 
thought as regards s. 80 that the suit was 
not maintainable against the Secretary of 
State but was maintainable against the other 
defendants. 

In second appeal it is contended that 
5. 80 where it is applicable bars the entire 
‘suit which must fail as a whole and can- 
not, on the ground of non-maintainability, 
be rejected against some and allowed to pro= 
ceed against others of the defendants. It 
has also been argued that the Subordinate 
Judge is wrong in holding that the effect 
of the sale was only that of sale in execu-: 
tion of a money decree. It is clear having 
regard ,to the wording of 8. 80 that the 
plaint was defective. The section concludes 
with the requirement that “the plaint 
shall contain a statement that such notice 
has been so delivered or left", There was 
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“at one time a difference of judicial opinion 


whether s. 80 applied to all suits in which 
the Secretary of State was a defendant or 
whether its provisions could be in some 
cases relaxed, but that question has been 
set at rest by the decision of the Privy 
Council in Bhagchand Dagudusa v. Seere- 
tary of State (1) where their Lordships 
refused to read into the statutory provision 
words of qualification and limitation which 
are not to be found in the section. In 
that case the entire suit had been dismissed 
and the appeal to His Majesty in Oouncil 
was dismissed also. No opinion is there 
expressed as to whether the correct pro- 
cedure in such a case is to dismiss the 
suit itself or to reject the plaint; but the 
Code, I think, intends a plaint which is 
defective in this manner to be rejected 
under O. VII, r.11(d). Rejection of the 
plaint in these circumstances was approved 
by the Allahabad High Oourt in Bachchu 
Singh v. Secretary of State (2) and the 
Privy Oouncil decision as well as this 
pronouncement were accepted and followed 
in Jagadischandra Deo y. Debendraprasad 
Bagchi (3) where, after pointing out that 
in Bachchu Singh v. Secretary of State 
(2) it was held that the proper course was 
to reject the plaint and that there were on 
the other hand cases in which the suit was 
dismissed, Mukerji and Mitter, JJ. said: 

‘Seeing that s. 80 itself provides that the plaint 
shall contain a statement as to the notice, we 
think it was the duty of the Oourt to look into 
the plaint, and when on the face of it there was 
no averment as to service of the notice, the Court 
should have held that the suit was one which 
coald not be instituted, and should have rejected 
the plaint, instead of going on with the suit.” 

As regards the contention that the suit, 
though it must fail against the Secretary 
of State could proceed against other defen- 
dants, [I would refer to Venkata Rangiah 
y. Secretary of State (4) in which the 
Privy Council decision Bhagchand Dagudusa 
v. Secretary of State (1) was followed 
and applied and ıt was observed that 
there was a real difficulty in permitting 
the suits to proceed so far asthe defen- 
dants other than defendant No. 1 were. 
concerned, and it was said: 

“The plain meaning of that rule seems to be 


(1) 51 B 725; 104 Ind. Oas. 257; AI R 1927 P O 116; 
sa WA 33%: 53M L J 81; 23 A L J 641; 29 Bom. L E 
1997: (1987) M W N 561: 46 OLJ 76; 1 Luck Oas. 291; 
$2 O'W N 61; 36 1, W 809 (PO), 


A 187. 
(3) 58 O 850; 139 Ind. Cas 634; AIR 1931 Cal. 505; 
ce 


35 161: Ind. Rul. (1932) Oal. 586. 

(54M 416; 129 Oas. 456; A I R1931 Mad. 
175:59 M L J 923; 33 L W 810; Ind. Rul, (1931) Mad. 
264. 
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that, if any of the defects mentioned therein is 
ound to exist in any case, the plaint shall be 
rejected ae a whole. It does not imply any reser- 
vation in the matter of the rejection of the 
plaint." 

' Non-compliance with the requisites of 
s. 80, Civil Procedure Code, was taken to 
be a ground covered by cl. (d) of r. 11 of 
©. VII. In my opinion the suit as framed 
and presented could not proceed at all 
and the proper course was to reject the 
plaint. It is said in reply that a defect, 
such as absence of notice or non-compliance 
with s. 80, Civil Procedure Oode, can be 
waived by the Secretary of State and that 
unléss the Secretary of State presses an 
objection on this ground another defendant 
would not be heard to raise it, In support 
of this, reference is made to Bhola Nath 
Roy v. Seeretary of State (5); In that 
case no issue had been raised in the Court 
of first instance. I am not sure, however, 
whether this case can be treated ag still 
an authority after what has been said by 
the Privy Council in Bhagchand Dagudusa 
v. Secretary of State (1). In this Court, 
Secretary of State v. Amarnath (6) was a 
case in which the respondent impleaded 
the Secretary of State as a pro forma 
defendant but claimed no relief against 
him, the reliefs desired being as claimed 
against other defendants. This, it was 
held, had not the consequence of making 
a notice under s. 80 unnecessary. The 
Munsif rejected the plaint but the District 
‘Judge thought that no relief being claimed 
against the Secretary of State, notice under 
s: 80 was not necessary. Agarwala, J. 
was unable to-accept this interpretation 
of the section which he said was clear and 
peremptory and he followed and applied 
Bhagchand Dagadusa v. Secretary of State 
(1) saying: 

“The words of the section are perfectly unambi- 
guous, that no suit shall be instituted against the 
Secretary of State until two months after notice 
of the suit hag been served upon him. There is no 


qualification of this requirement and no qualification 
can be read into the section.” 


The District Judge in that case had 
ordered a remand for disposal of the suit 
on the merits. The High Oourt varied 
this by directing that the name of the 
Secretary of State should be expunged 
from the action. I considered during the 
hearing of this appeal whether I should, 
as nearly as possible, follow the same 
course, that is to say, give the plaintif- 
respondent an opportunity of amending his 

(5) 400 503; 16 Ind. Cas, 849; 17 O W N 64, 


6) 17 P L T 162; 161 Ind. Oas: 690; A IR 1936 Pat, 
33:15 Pat, 353; 9B R352 8 RP 467, | 
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pleading by praying that the Secretary of 
State might be discharged from ths record 
and the suit permitted to proceed against 
the other defendants. ‘But it appears that 
the nature of the pleadings in the suit was 
such that such a course would not be 
possible without material change in the 
nature of the suit, the cause of action and 
the reliefs sought, for the plaintiff came 
into Court with allegations of fraud, irregu- 
larity, suppression of notices and the 
prayer that the entire sale shculd be 
avoided. What he has been found, in the 
opinion of the lower Appellate Court, to 
be entitled to is a declaration of his title 
as being unaffected by the sale. No doubt 
this was a relief which could have been 
given to him ina properly constituted suit 
in which the Secretary of State had not 
been impleaded at all. Such a litigation 


“was dealt with in Chaturbhuj Singh v. 


Sarada Charan (7) where the objection 
was taken on behalf of the* defendant 
that the Secretary of State who had not 
been implied was a necessary party, and 
it was held that the plaintiff not being 
the certificate debtor or a person claiming 
through him, the suit was correctly framed 
and the Secretary of State was not a 
necessary party. If the plaintiff had framed 
his pleadings in the present litigation on 
the lines of those in Chaturbhuj Singh v. 
Sarada Charan (7) he could have got 
relief in this suit: but having regard to 
the facts and to the state of the pleadings 
before me, I think that it isa proper result 
that he should get no relief till he comes 
into Oourt with a properly framed and 
maintainable plaint claiming reliefs which 
it is in the power of the Court to grant. I 
would, therefore, set aside the order of the 
lower Appellate Oourt and direct that the 
plaint be rejected as barred by s. 80, Oivil 
Procedure Code. The Secretary of State 
will get his costs throughout. The plaintiff 
and contesting defendants Nos. 4 to 7 
will bear their own costs of the first 
Oourt but the plaintiff will pay the costs 
of those defendants in the first and second 
appeal. 
D. Order set aside. 


(7) A IR 1933 Pat. 6; 141 Ind. Oas. 157; 11 Pat. 701; 
14 P L T 509; Ind. Rul. (1933) Pat. 47. 
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BOMBAY HIGH COURT 
Orvil Appeal No. 45 of 1937 


in 
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Presidency Towns Insolvency Act (III of 1909), 
gs, 2 (b), 9, 1l—Foreigner, when can be adjudged in- 
solvent in British Indsa—Act of tnsolvency must be 
coe during his personal residence tn British 

ia. 

A person cannot be treated as being a debtor with- 
in the meaning of the Presidency Towns Insolvency 
Act, unless he is either a subject of British India, 
or has committed or suffered within British India 
an act of insolvency. Therefore, a foreigner, not 
committing any act of insolvency during hie personal 
residence ın British India cannot be adjudged in- 
solvent by a Oourt in British India. |p. 363, col. 


1. 

A forefgner not personally residing in Bombay but 
carrying on business through his agent or agents in 
Bombay within a year of the presentation of the 
petition for an adjudication order, does not become a 
debtor within the meaning of the Presidency Towns 
Insolvency Act, even where his goods are seized in 
Bombay in execution of a decree, since he is not, when 
his goods are seized, within tHe jurisdiction of the 
Bombay High Oourt. The Bombay High Gourt, 
therefore, has no jurisdiction to grant a declaration 
of insolvency against him. Cooke v. Charles A Vogeler 
Uo. (4), followed. |p 363, col 2; p. 364, col. 1.] 

[English case-law discussed. 


Sir Kenneth Kemp, Advocate-General, 
Messrs. F. J Coltman and Purshottam Tri- 
cumdas, for the Appellants. 

Sir Jamshed Kanga; forthe Respondent. 

Beaumont, C. J.—This is an appeal 
from a decision of Blackwell, J. sitting in 
bankruptcy. The facts as found by the 
learned Judge, which are not in dispute, 
are these. The debtor is not a British- 
Indian subject, but is a subject of the 
Nizam of Hyderabad. He came to Bombay 
for the first time about 1926. Thereafter 
he used tocome to and stay in Bombay 
from time to time at his bungalow “Samu- 
dra Tarang’ down to about the end of 
1934. Since then he has lived at Hyder- 
abad within the territories of the Nizam, and 
he has never again been to Bombay. His 
bungalow “Samudra Tarang” was mort- 
gaged, and in or about August, 1935, the 
mortgagees entered into and still are in 
possession. The debtor formerly had a 
residence known as ‘Himat House”, but 
that wae at some date, not-now material, 
settled in trast for his children. He Has 
not within a year before the date of the 
presentation of the petition ordinarily 
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resided or had a dwelling house within 
ths limits of the ordinary original civil 
jurisdiction of the Court. But he bas 
within that period and within those limits 
carried on business through an agent or 
agents. He is the sole proprietor of two 
firms named Pratapagir Narsingirji and 
Company, and Himatgir Pratapgir and 
Company, which were respectively the 
managing agents and ‘the selling agents of 
the Prahlad Mills, Ltd. The mills were 
clesed down about September 16,:.1936, 
and the Company Prahlad Mills, Ltd., was 
ordered to be wound upon November 27, 
1936. The debtor as sole proprietor was 
carrying on the business of those two 
firms by an agent or agents up to about 
September 16, 1936. The act of insclvency 
which is relied upon is that within three 
months before the date of the presentation 
of the petition, April 9, 1937, the debtor 
committed an act of insolvency in that in 


execution of a decree dated April 17, 1935, 


in Suit 1770 of 1934,in which the debtor 
and his minor son were defendants, his 
property, namely a Godrej safe and a Rolls 
Royce motor car, had been attached for a 
pericd of not less than twenty-one days 
under an attachment levied on December 22, 
1936. Admittedly the petitioning creditors 
have obtained a judgment in Bombay 
against the debtcr, and the seizure of the 
debtor's property in execution of the decree 
in the other suitis not disputed. Under 
the Presidency Towns Insolvency Act, 
s. 2, cl. (b), debtor includes a judgment- 
debtor. Under s.9a debtor commits an 
act of insolvency “in each of tbe following 
cases”. Sub-para.(e) is the material one, 
which is, 

“if any of his property has been sold or attached 
for a period of not less than twenty-one days in 


execution of the decree of any Oourt for the payment 
of money.” 


Section 11 provides, so faras material, 
that the Court shall not have jurisdiction to 
make an order of adjudication, unless the 
debtor, within a year before the date of the 
presentation of the insolvency petition, has 
ordinarily resided or had a dwelling house 
or has carried on business either in person 
or through an egent within the limits of 
the ordinary original civil jurisdiction of 


the Oourt. There is no doubt that the 


debtor in this case is a judgment débtor, 
that his property has been attached for a 
period of not less than twenty-one days in 


‘execution of the decree of this Court‘ for 


payment of monéy, and that hè has within | 
a year béforé the date of the presentation 
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of the petition carried on business through 
an agent within the limits of the ordioary 
original civil jurisdiction of this Oourt, and 
prima facie the Court would, therefore, 
seemto have jurisdiction to adjudge him 
insolvent. The learned Judge, however, 
held on the authority of certain English 
cases that the Court had no jurisdiction. 
There are four English cases on the subject, 
all of which are certainly distinguishable 
on the facts, but which discuss the general 
principles on which a foreigner can be 
made liable to the English Bankruptcy 
Statutes. The firat two cases In re Crispin, 
Ex parte Crispin: (1) and In re Sawers, 
Ex parte Blain (2) arose under the Euglish 
Bankruptcy Act of 1869, which is worded 
very differently from the Presidency Towns 
Insolvency Act. In re Crispin, Ex parte 
Crispin (1), I thirk does not help very 
much, but In re Sawers, Hx parte Blain 
(2) was a case in which the alieged act 
of insolvency committed by a foreigner 
consisted of levying execation against the 
goods of a firm in which the foreigner 
was 8 partner, although the foreigner had 
never actually been to England. It is true, 
as the Advocate-General points ont, that 
Brett, Ly J. as he then was, based his 
judgment largely on the consideration 
that a frm cannot commit an act of bank- 
ruptey, and that an act of bankruptcy must 
be committed by the debtor and not 
by an agent: the latter finding would 
not apply to a case under the Presidency 
Towns Insolvency Act, because s. 9 
ofthe Act hasan Explanation which says 
that 

e ses of this secti the act of an 

for the puxpe on, 


agent may e act of the principal even though 
the agent have no specific authority to commit the 


But the other two Lords Justices, James, 
L. J. and Ootton, L. J., seem to put the case 
on a much wider ground. Ootton, L. J. 
particularly states the principle in these 
words. He says (p. 531*): 

“I take it the limitation [that is, the limitation 
of the word debtor in the Act with which the 
Court was dealing] is this, that all laws of the 
English Parliament must be territorial,—territorial 
in this sense, that they apply to and bind all subjects 
of the Orown who come within the fair interpreta- 
tion of them, and also all aliens who come to this 
country, and who, during the time they are here, 
do any act which, on a fair interpretation of 
the statute as regards them, come within its provi- 


p10n8s. 

I think the basis of the judgments of 
+ (1) (1873) 8 Ub. A 374; 42 L J Bk. 65; 28 L T 483; 91 
WwW 


491. 
(2) (1879) 12 Oh. D 528; 41 L T 6; 28 W R 334. 
Page of (1879) 12 Oh. D.{Ed] TT 
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James, L J. and Cotton, L. J. was that the 
act of insolvency must have been committed 
by the debtor within this country, otherwise 
the debtor would not be a debtor within 
the meaning of s.6 of the Act of 1869. 

The next case is In re Pearson, Hx parte 
Pearson (3). The actual decision there 
was that the Court had no jurisdiction 
to allow the service of a bankruptcy notice 
upon a foreigner out of'the jurisdiction. 
But the Court there accepted and followed 
the principles laid down in In re Crispin, 
Ex parte Crispin (2) and held that that 
case applied to an insolvency under the 
Bankruptcy Ast of 1883, the wording of 
which resembles that of the Presidency 
Towns Insolvency Act much more closely 
than does the wordingof the Bankrupicy 
Act of 1869. Indeed, there is no doubt that 
tha Presidency Towns Insolvency Act is 
based mainly on the English Bankruptcy 
Act of 1883. The Oourt in In re Pearson, 
Ex parte, Pearson (3) seems to me to hold 
that under the Bankruptey Act of 1883, a 
debtor means either a British subject ora 
foreigner who has committed an act of 
insolvency in this country. Then the next 
case which is aneimportant one, is the deci- 
sion of the House of Lords in Cooke v. 
Charles A. Vogeler Co. (4). There the 
alleged debtor, who was a foreigner resident 
abroad, and who had nevercome to Eng- 
land, but who had a place of business in 
England, contracted debts and acquired 
assets, and he executed abroad an assign- 
ment of his property for the benefit of his 
creditors. The Court held that he was not 
a debtor within the meaning of ths 
Bankruptey Act of 1833, and in so holding, 
they expressly approved the principles laid 
down in In re Crispin, Ex parte Crispin (2). . 
Lord Halsburg states the principles in these 
terms (p. 107*): 

“English legislation is primarily territorial, and 
it ia no departare from that principle to say that a 
foreigner coming to this country and trading here, 
and here committing an act of bankruptcy, is 
subject to our lawa and to all the incidents which 
those laws enact in such a case; while he is hers, 
while he is trading, even if not actually domiciled, 
he is liable to be made a bankrupt like a native 
citizen.” 

“And Lord Davey considered that the 
essential fact to bedetermined was whether 
the alleged act of bankruptcy was com- 
mitted in this country or abroad, the act 
of bankruptcy being, as Ihave said, the 

(3) (1892) 2 Q B 263; 61 LJ Q B 585; 67 L T, 367; 
40 W R 533; 9 Morrell. 185. 

(4) (1901) AC 103: 70L JK B 181; 8&LT10; 8 
Manson 118; 17 T L R 153. 
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execution in a foreign country of an assign- 
ment for the benefit of creditors. Notwith- 
standing thats.4, Bankruptey Act of 1883 
provided that an act of bankruptcy in- 
cluded the act of making a transfer in 
England or elsewhere for the benefit of 
creditors, the Court held that a man was 
not adebtor within the meaning of s. 4 
if he had executed abroad an assignment 
for the benefit of his creditors. In the 
present case we are not dealing with what 
may becalled a voluntary act of bankruptey, 
the execution of a transfer of property fall- 
‘ng wilhin sub-paras. (a), (b) or (e) of 
a, 9, Presidency Towns Insolvency Act. We 
are dealing with sub-para. (e), under 
which the act of insolvency is the s2izure 
in execution of a debtor’s property, which 
is partly an involuntary act. Were it not 
for the cases to which I have referred, I 
should have been dispcesed to hold that 
where a man ccmes to Bombay, incurs 
debts, cmits to pay those debts and leaves 
property in Bombay, which is seized in 
execution for payment of those debts, he 
has within the jurisdiction of thig Court 
done everything in hia power towards the 
commission of an act of insolvency, and 
may, therefore, properly be treated as a 
debtor within s. 9. It seems to me rather 
fantastic to hold that the question whether 
or not he can be regarded as a debtor 
depends on the accident of whether or not 
he happens to be in Bombay at the moment 
when his goods are seized. Obviously it is 
of no practical consequence whether, when 
his goods are seized, he is in Bombay or 
not. Tre only way in which he can stop 
his goods being seized in execution is by 
paying his debts, which he can do as 
easily from outside Bombay as within it. 
However, in my view, so to hold would 
be in effect to disregard the opinions ex- 
pressed by the House of Lordsin Cooke v. 
Charles A. Vogeler Co. (4). That case 
definitely approved the principles laid down 
in In re Sawers, Ex parte Blain (2) which 
was dealing with an involuntary act of 
bankruptcy, and I think the result of those 
two cases taken together is that we cannot 
treat a man as being a debtor within the 
meaning of the Presidency Towns Insolvency 
Act unless he is either a subject of British 
India, or has committed or suffered within 
British India an act of insolvency, and that 
we are bound to hold thet as the insolvent 
was snot within the jurisdiction of this 
Couit at the time when his goods were 
seized in execution, he cannot be held 
to be a debtor to whom the Presidency Towns 
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Insolvency Act applies. In my opinion, 
therefore, the appeal must be dismissed with 
costs. 

Rangnekar, J.—This appeal raises an 
interesting question of law under the 
Presidency Towns Insolvency Act. The 
facts are that the appellant obtained a 
money decree for Rs. 24,425 against the 
respondent on December 20, 1935. In execu- 
tion of another decree obtained by another 
creditor of the respondent, certain mov- 
able property belonging to the respon- 
dent had been attached for a period of 
not less than 21 days under an attach- 
ment levied on December 22, 1936. On 
April 9, 1937, the appellant presented a 
petition to the Insolvency Judge for an order 
of adjudication against the respondent. 
The respondent appeared under protest 
and resisted the petition upon the ground 
that he was a foreigner not subject tothe 
British Laws as he was a subject of the 
Nizam of Hyderabad and the Insolvency 
Court had, therefore, no jurisdiction to 
make any order of adjudication against 
him. The facts found by the learned Insol- 
vency Judge are that although since 1926, 
the respondent had been sometime staying 
in Bombay, he left Bombay towards the 
end of 1934 and since then he has lived at 
Hyderabad. It was also found by the 
Jearned Judge that although the respon- 
dent had two houses in Bombay, he never 
resided in these houses from the end of 
the year 1934. The learned Judge, however, 
found that the respondent had, within a 
year before the date of the presentation 
of the petition, carried on business through 
an agent or ag:nts in Bombay. The 
appellant, upon this last finding, claimed 
that this Court had jurisdiction to make 
the adjudication order for which he had 
applied. The learned Judge, on the au- 
thority in In re Crispin, Ex parte Crispin 
(1), In re Sawers, Ex parte Blain (2), 
In re Pearson, Ex parte Pearson (3) and 
Cooke v. Charles A. Vogeler Co., (4) held 
that he had no jurisdiction to entertain the 
petition, and dismissed it. It is from that 
decision that the present appeal is made. 
It may be stated that the respondent 
appears under protest. The question 
raised upon these facts, therefore, is 


whether if a foreigner carries on 
business through his agent or agents 
in Bombay within a year of the 


presentation of the petition for an adjudi- - 
cation order, he becomes a debtor within 
the meaning of the Presidency Towns 
Insolvency Act, and whether if he hag 
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committed or suffered an act of insol- 
vency in Bombay, this Court would have 
jurisdiction to grant a declaration of inscl- 
vency against him under the Act. The 
question, of course, must turn upon the 
true construction of certain sections of the 
Insdlvency Act, to which I shall refer 
in a moment. It is necessary, however, 
to consider the principles laid down in 
the four cases, to which I have referred 
and which have been mainly relied upon 
on behalf of the respondent. The first two 
cases turn upon the Bankruptcy Act of 
1869, and the last-two upon the Act of 
1883. Thess cases, in my opinion, estab- 
lished the following principles: 

(1) That the word “debtor” occurring 
in the relevant sections of those Acts must 
be construed in a limited sense: that it 
does pot mean a debtor all the world 
over; it means only a debtor who is sub- 
ject to the Laws of England; (2) that a 
foreigner cannot be adjudicated bankrupt 
by an English Oourt unless the act of 
bankruptcy was committed by him during 
his personal residence within the jurisdic- 
tion of the Bankruptcy Oourt ; (3) that if 
an act cf bankraptcy is committed by a 
foreigner within the jurisdiction of the 
Bankrup'cy Court, then it does not matter 
if he is not within the jurisdiction of the 
Gourt at the time of the presentation of 
the petition ; (4) that it is the act of bank- 
ruptcy and not the petition which gives 
jurisdiction to the Oourt to make the 
adjudication order; and (5) thatthe act of 
bankruptcy must be the personal act or 
default of the alleged bankrupt. These 
decisions arefounded upon two rules. The 
first is lnid down in In re Sawers, Ex parte 
Blain (2), by James, L. J. at p. 526* in 
these words : 

“It appears to me that the whole question is 
governed bythe broad, general universal principle 
that English legislation, unless the contrary is ex- 

reasly enacted or BO plain! implied as to make 
it the duty of an English Oouort to give effect to 
an English statute, is applicable only to Hnglish 
subjects or to foreigners who by coming into this 
country, whether for a long or a short time, have 
made themselves during that time suuject to English 
jurisdiction. Every foreigner who comes into thig 
country, for, however, limited a time, is, during his 
residence here, within the allegiance of the Saves 
reign, entitled to the protection of the Sovereign 
aut subject to all the laws of the Sovereign. But 
if a foreigner remains abroad ifhe hasnever come 
into this country at all, it seems to me impossible 
to imagine that the English Legislature could have 
ever intended to make such a man subject to par- 
ticular English legislation. English legislation has 
said that, if a debtor allows his goods to be taken 
in execution, certain consequences shall follow, and 
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English legislation hasa right to say that with 
regard toan English subject. But what right has 
it to say so with regard to a Ohillian ? 

These principles were approved by the 
House of Lords in Cooke v. Charles A. 
Vogeler Co. (4) (p. 107*): < 

“I think the judgments of James, L. J. and Sir 
George Mellish lay down a broad substantial rule 
in deeling with such questions, which I should 
be sorry to see departed from. English legislation 
is primarily terriorial, and it is no departure 
from that principle to say that a foreigner coming 
to this country and trading here, and here commit- 
ting an act of bankruptcy, is subject to our laws and 
to all the incidents which those laws enactin such 
a case ; while he is here, while he is trading, even 
if not actually domiciled, he is liable to be made 
a bankrupt like a native citizen. And so, an Eng- 
lishman by reason of his nationality is subject to 
the Laws of Sovereign whereverhe may be. But the 
territoriality, so to speak, of the bankruptcy law 
is by necessary inference imported into both of the 
Acts to which I have referred, by the. generality 
of its phrases. The words ‘debtor’ and ‘creditor’ cer- 
taimly cannot be sufficient to give jurisdiction to the 
English Oourt of Bankruptcy, because if unlimited 
they would give jurisdiction allover the world in 
respect of debts, petitions, or acts of Vankruptoy 
committed anywhere; anditis a familiar maxim of 
the law, estra territorium jus dicantt non impune 
paretur.” 

The second rule which underlies the four 
decisions is this, thatthe act of bankruptcy 
must be a personal act and cannot be 
committed bythe act of an agent if the 
debtor has not authorized the agent to com>: 
mitit. In In re Pearson, Ex parte Pearson 
(3) and later on in Cooke v. Charles A. Voge- 
ler, Co. (4), a question arose as to whether 
the Bankruptcy Act of 1883 had made any 
alteration in the principles laid down in 
In re Crispin, Ex parte Crispin (1) and In re 
Sawerz, Ex parte Blain (2) andit was held 
that those principles would still be appli- 
cable under the Act of 1883. The Presi- 
dency Towns Insolvency Act is based—as 
is well-known—upon the Bankruptcy Act 
of 1883, and,in my opinion, the principles 
laid down in the cases to which I have 
referred are binding upon us in consider- 
ing the corresponding sections of the 
Presidency Towns Insolvency Act. It ap- 
pears that after the Bankruptcy Act of 
1883, the English Law was altered to some 
extent by ss.8 and 9 of the Act of 1913, 
which were reproduced in s. 1 (2) and in 
s.4 (1) (d), Bavkruptey Act of 1914. ft 
was. suggested that if these provisions of 
the Bankruptcy Act, 1914, were contained 
in the Presidency Towns Insolvency Act, no 
difficulty would have arisen in deciding 
the present case. I am unable to accept 
that contention. Section 1 (2), Bankruptcy 
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Act of 1914 is in these terms: 

“In this Act, the expression ‘‘a debtor,” unless 
the context otherwise implies, includes any person, 
whether a British subject or not, who atthe time 
when any act of bankruptcy was done or suffered 
by him: (a) was personally present in England ; 
or (b) ordinarily resided or had a place of residence 
in England ; or (e) was carrying on business in Eng- 
land, personally, or by means of an agent or Manager 
or (d) wasa memberof afirm or partnership which 
carried on business in England.” we 

On the facts of this case, it would be 
difficult to hold that the case would fell 
under these provisions. Rule 68, in Dicey s 
Conflict of Laws, (Edn. 5) is as follows 
(p.315): 

“The Oourt has no jurisdiction on 8 cui tal 
petition being presented by a creditor or a debtor 
to adjudicate any person who (1) is not a debtor 
as defined inr. 67 (2) ante [s. e. Bankruptcy Act, 1914, 
s. 1, sub-s. (2)]; or (2) has not committed or suffered 
any act of bankruptey as defined in r. 67(3) ante 
Bankruptey Act, 1914, s. 1, sub-s, (1)}.” 

The learned Author then observes +as 
follows : ; 

“This ruje is most important. It virtually ¢on- 
tains or suggesta the principle which restricts the 
jurisdiction of the Bankruptoy Act, 1914, namely that 
no debtor should come within its operation who ie 
not a debtor as defined inr. 67 (2) ante [by s. 1, 
sub-s. (2)), and, therefore, ought to be legally.and 
morally subject to the English Bankruptcy. Law, 
and next, that no debtor shall be adjudicated 
bankrupt who has not distinctly committed an act 
of bankruptcy as defined in the said rule.” 

The learned Author of ‘‘Williams’ Bank- 
ruptey Practice” (1937) in the commentary 
to s. l, Bankruptcy Act, 1914, observes at 
p. 40 as follows : ae 

. “Thus [in the cass of aliens] it was held that a 
foreigner could only be madesubject to the English 
Bankruptcy Law if he committed an act of bank- 
1uptcy during his personal residence in England; 
but this limitation has been done away with in 
cases where any of the conditions named in cls. (b), 
(e) or (d) exist. A corresponding extension [except 
in the case of a person domiciled in Scotland or 
Irland or a firm of partnership having its principal 
place of busimess in Scotland or Ireland] is found 
in s. 4(1) (d). The capacity to commit.an act of bank- 
ruptcy, however, must be measured by sub- 
section and not by s. 4 (1) (d): see In re Pearson: Baz- 
parte Pearson (3) and In re Clarke; Ha parte Beyer 
(b). And it was laid down in In re. Sowers: Kx parie 
Blain (2) and appears to be still the law, that the 
act of bankruptcy must be a personal act or default, 
and could not be committed by the act of an agent 
which the debtor had not authorised or of which 
he had no cognizance, nor by a firm as such ig 

Upon these principles, it is clear that 
before a Bankruptcy Oourt can assume 
jurisdiction, itis necessary to see if there 
is a debtor as defined in the cases to which 
1 have referred, that is to say, a debtor 
who is properly subject to the junsdiction 
of the Bankruptcy OUourt ; and, secondly, if 
an actof bankruptcy is committed within 


re 2QB 476; 85 LJ QB 684; 75 LT 504; 45 
W R118; 3 Manson 203. - Ah, 
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the meaning of the Bankruptcy Act. Is 
there anything in the Presidency Towns ln- 
solvency Act which runs counter to these 
principles ? I think not. If the Act, in ex- 
press words or by necessary im plication, 
confers jurisdiction on the Insolvency Oout 
over foreigneis, then, of c.urse,it will be 
the plain duty cf. the Court to follow the 
Act. All legislation is primarily territo- 
rial. In general, the laws ofa nation ap- 
ply to allits subjects. But a foreigner owes 
no allegiance to the Crown, and unless a 
statute expressly or impliedly confers 
jurisdiction over an alien on 8 British Oourt, 
it is difficult to see how the Oourt can 
have-any. The question then is whether 
there is anything in the Presidency Towns 
Insolvency Act which would entitle us to 
gay in this case that the Insolvency Oourt 
has-jurisdiction to make an order of 
adjudication against the respondent? The 
relevant sections are, s. 2(b), ss. 9, 10, 11 
and 12. Unders. 2 (0), the word “debtor” 
occurring in the Act includes a judg- 
ment-debtor. Section 9, lays down what 
are the acts of insolvency, and the act of- 
insolvency relied upon in this case is that 
mentioned ins, 9 (e). Section 10, provides 
that subject to the conditions specihed in 
ihe Act, if a debtor commits an act -of 
insolvency, the Oourt has power to make 
an order of adjudication against him on 
a petition: presented either by a creditor 
or by the debtor himself. Section 11 
imposes certain restrictions upon this power 
of the Court to make an order of adjudi- 
cation and, so far as material, provides that 
the Court shall nct have jurisdicticn to 
make such aa order unless the debtor 
within a year before the date of presenta- 
tion of the insolvency petition has carried 
on business eitherin person or through an 
agent Within the limits of the ordinary origi 
nal civil jurisdiction of the Court. This sec- 
tion corresponds to Bankruptcy Act of 1883, 
s. 6 (1) (d). Section 12, imposes certain 
restrictions on the power of a creditor to 
petition for an adjudication order, to which 
no further reference is necessary a8 ib 18 
Common ground that the conditions laid 
down in that section were fulfilled in this 
case by the appellant. | 

It will be seen, therefore, that there is no 
definition of the word “debtor,” and there 
is nothing in any of these sections which 
would exclude the general rule, extra 
territorium jus dicent? non impune paretur. 
It is, however, argued by the learned Advo-_ 
cate-General that the inclusion of tLe term 
“judgment-debtor™ in the expression 
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“debtor” marks a most important departure 
from the English Bankruptcy Law. In my 
opinion that argument is untenable, All 
that s.2 says is that a judgment-debtor can 
be proceeded against under the insolvency 
law, and it merely removes the doubt as to 
whether the word “debtor” would extend to 
judgment-debtors or not; but it does not 
mean, and cannot mean that the mere fact 
that the Court has passed a decree against 
a person and that person has thus become 
a judgment-debtor, that the Court, ipso 
facto, will have jurisdicticn to make an 
adjudication order against him under the 
Insolvency Act. Itis well-known, and this 
is pointed out by James L. J., in In re 
Sawers, Hx parte Blain (2), that whereas a 
Court may have jurisdiction against a 
person undera particular statute expressly 
conferring upon the Court jurisdiction to 
proceed against him under the statute— 
and it is well-known that there are such 
statutes in this country also—it does not 
mean that jurisdiction would impliedly be 
conferred upon an Insolvency Court by the 
mere fact that a person against whom an 
order of adjudication is sought happens 
to be a judgment-debtor. ` The Presidency 
Towns Insolvency Actis confined to British 
India andis an Act passed by the Indian 
Legislaturee In the absence of an express 
legislative provision, the Act would apply to 
British-Indian subjects. A debtor, therefore, 
must be a person who is properly subject to 
the insolvency law. If 60, then it follows 
that a judgment-debtor must bea person 
who is subject to the insolvency law. 
Then, is there anything in 8, 9 which 
would compel us to construe the word 
debtor occurring in that section as includ- 
ing a foreigner? This section lays down 
the particular acts which are acts of 
insolvency, acts done or suffered by a 
debtor. The corresponding section in the 
English statutes was considered by the 
English Courts, frst in In re Crispin, Ex- 
parte Crispin (1). Sir J. Mellish L. J, 
observes at p. 380* as follows: 

“We think that the Legislature cannot have intend- 
ed to enact thatifa foreigner who is not subject to 
the Laws of England does something in his own 
country which may be perfectly lawful and innocent 
by the Laws of that country, the effect should be that 
his property should be vested in a trustee in Engnlad 
for the benefit of his creditors.” 

“Then we think that a consideration of the parti- 
cular acts which are made acts of bankiuptcy 
when committed out of England, will confirm this 
conclusion. The first is, ‘that the debtor has, in 


England or elsewhere, made a conveyance or assign- 
ment of his property to a trustee for the benefit of his 
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creditors generally.’ This seems clearly intended to 
relate to a conveyance which is to operate according 
to English Law, which a conveyance executed by & 
domiciled Englishman, although out of England, may 
do; but a conveyance executed by a domiciled 
foreigner in his own country must necessarily operate 
according to the foreign law, and we think it was 
never intended that such a conveyance should be an 
act of bankruptcy. The second is, ‘that the debtor has 
in England or yikes made a fraudulent convey- 
ance, etc , of his property or any part thereof.’ This 
clearly means, and has always been in.erpreted as 
meaning fraudulent by the Law of England, and there- 
fore cannot properly apply to aconveyance which is 
executed in, and is to operate according tothe law of 
a foreign country. he third 19 the one now in 
question ‘That the debtor, with intent to defeat or 
delay his creditors, has, being out of England remained 
out of England.’ Wethink these words imply that the 
person who remains out of England, has his home 
or place of business in England, and cannot reason- 
ably be held to apply to the case of a foreigner re- 
maining in his own home.” | 

Toese observations were cited with ap- 
proval by the House of Lords in Cooke v. 
Charles A Vogeler Co. (4), at pp. 103 and 
109. To the same effect are the observations 
of Cotton, L. J. in In re Sawers, Ex parte 


Blain\(2), (pp. 530 and 531*) : 

“Now we cometo the question whether against the 
respondents there is any jurisdiction un 
Bankruptey Act. They are foreign subjects and they 
have never been in England. The question, to my mind 
comes to the simple ene whether or no they are debtors 
within the meaning of the 6th section of the Bank- 
ruptey Act. That section provides that a creditor may 
present a petition praying that thedebtor be adjudged 
a bankrupt, andthe Uourt may muke the adjudication 
if the debtor bas done, or hag suffered some of the 
various things mentioned in the sub-sections of that 
section, or, to put it more correctly, if as regards the 
debtor, some one of the things mentioned in the 
sub-sections hashappened, When we look at those 
sub-sections, I think it must be obvious, notwithstand- 
ing the argument of Mr. Cohen, that the word ‘debtor’ 
must receive some qualification, because we find in 
the second sub-section ‘that the debtor has, in 
England or elsewhere, made afiaudulent conveyance 
or transfer of his property,’ The act there specified 
as giving the Oourt g right to adjudicate a person 
doing ita bankrupt, may have been done not only m 
England, but elsewhere, and unless we put some 
limit on the word ‘debtor,’ it will come to this, that 
any man who has never been in England, a subject of 
a foreign state, can be made a bankrupt in England, 
because ın a foreign statehehas done a certain act, 
The argument of Mr. Cohen did not go to that extent, 
but that is its logical result.” 

The principle is put by Ootton, L. J. in 
In 1e Sawers, Hx parte Blain (2) in these 
words (p. 5317): 

“I take ıt the limitation is this, that all laws of 
the En,ylish Parliament must be territorial —terri- 
torial in this sense, that they apply to and bind all 
the subjects of the Crown who come within the 
fair interpretation of them, and also all aliens who 
come to this country, and who during the time they 
are here, do any act which, ona fair intelpretation 
of the statute as regards them, come within it® pro- 
visions, Of course itis not neceasaly that a person 
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to be subject to an English Act should be domiciled 
here. If he is resident here temporaily, and does an 
act which comes within the intent and purview ofa 
statute, he, as regards that statute, as does every 
alien who comes here in regard to all the laws of 
this realm, submits himself to, the law, and must be 
dealt with accordingly. As regards an English- 
man, a subject of the British Orown, it is not neces- 
sary that he should be, here, if he has done that 
which the Actof Parliament says shall give jaris- 
diction, because he is bound by the Act by reason of 
his being a British subject, though, of course, in the 
case of a British subject not resident here, it may 
be & question on the construction of the Act of 
Parliament whether that which, if he had been 
resident here, would have brought him within the 
Act, has that effect when he is not reeident here. 
As regardsa British subject, whether he is hereor 
not, he can be made bankrupt, if the Act of Parlia- 
ment has declared that, in the events which have 
happened, he can be made bankrupt. But, as regards 
foreigners, there is prima facie no right to bind them 
if they are not here I think, therefore, that the 
true interpretation of the general word ‘debtor’ in 
the -Bankruptcy Act is a debtor subject to the 
English Baki bes law.” e 

Lord Halsbury, L. C. in Cooke v. Charles A. 
Vogeler Co. (4) also laid down the same 
principle in the passage referred to above. 
Section 11 is only negative and does not 
deine the meaning of the word “debtor.” 
It does not extend the jurisdiction of the 
Oourt but limits it. But before one can 
come to this section, it is mecessary that 
there isa debtor who is properly subject 
to the insolvency law and he must have 
committed an act of insolvency. Then 
comes s. 11 which provides that even if 
there is a debtor and there is an ast of 
insolvency, still the Oourtcannot make an 


order of adjudication unless any of the: 


conditions laid down inthat section are 
fulfilled. Similarly s. 12 lays down further 
restrictions on the power of a creditor to 
present a petition for an order of adjudi- 
cation against a debtor. The effect of these 
provisions then is that the Oourt cannot 
adjudicate insolvent any person unlesa he 
is a debtor whois properly subject tothe 
losolvency lawand has committed an act 
of insolvency. Even so, the Court is not 
entitled to make an order of adjudication 
unless any of the conditions specified in 
5. 11 is fulfilled and a creditor is not en- 
titled to present an insolvency petition un- 
less the conditions mentioned in s. 12 ar 
fulfilled. 
It is argued by the learned Advocate- 
General that the Explanation tos. 9 makes 
all the difference and that it practically 
puts the insolvency Jaw in this country 
on the same footing as the Bankruptcy 
Act of 1914,8. 1 (2). I have already pointed 
out that-even if we bave a provision in 
our statute corresponding to s 1 (2), 
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Bankruptcy Act of 1914, it would not have 
helped the learned Advocate-General. But 
I am unable to accept his contention. In 
the first place, all that the Explanation 
Bays is that an actof an agent may be 
tte act of a principal even though the 
agent hed. no specific authority to commit 
an act. But it does not say that the act 
of the agent shall be the act of the 
Lrincipal. All that it says is that in certain 
circumstances, the agent’s act may bethe 
act ofthe principal. What these circum- 
stances must be is pointed out by their 
Lordships of the Privy Council in Kastur 
Chand Rat Bahadur v. Dkanpat Singh 
Bahadur (6). In that case the- Privy 
Council suggested an alteration in law, and 
that suggestion was carried out by the 
Indien Legislature by enacting the present . 
Explanation. But apart from the history of 
the Explanation, it seems tome that unless 
the principalis a debtor properly subject 
to the insolvency law, the Explanation 
does not comeinto operation at all. The 
conclusion therefore which I have reached, 
is this, that a foreigner cannot be 
adjudged insolvent by a Court of British 
India, unless the act of insolvency was 
committed -by him during his personal 
residence in British India. 

It seems to me, however, that this is a 
matter in which the Legislature shoulg 
stepin. It is well-known that’ there are 
many Native States in this country, and 
it is also well-known that many” of the 
sc-called foreigners come to British India, 
settle down there, make money whilst 
they can, and, when they begin to get 
into difficulties, run away from the 
jurisdiction of the Court. There is no reason 
cr-principle why the property or the estate 
of such persons should not be reached by 
the Insolvency Court. But our plain duty 
is to construe the sections of the Act as we 
fnd them. I agree, therefore, that the 
appeal must be dismissed with costs. 


D. ppeal dismissed. 
(6) 23 O 26; 22 I A 163; 6 Sar. 617 (P O). 
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yat by occupancy tenant regarding bhaoli land occu- 
pred by him together with new land at enhanced rent 
—kent to be doubled after certain period—8, 29, if 
contravened. 

A kabuliyat was executed by the tenant with re- 
Gard tothe bhaoli land already in his occupation 
together with new lands ata rentalof Rs, jU per 
bigha for a period of seven years and thereafter at 
a rent of Rs. 20 per bsgha. The effect of the kabu- 
liyat was that the rent for the portion previously 
held was enhanced and was subsequently again 
doubled : 

Heid, that the enhanced rent reserved for the 

riod being for what wasa substantially different 

olding did not contravene the provisions of s. 29, 
Bihar Tenan Act, but its doubling after the 
period was clearly in contravention of the eection. 
Sreemuity Mahamaya Kar v. Kishore Chand (4), 
Taramani Ohaudhurani v. Safatulla Mandal (5), 
Sasi Kanta Acharjee v. Genda Sheikh (6) and 
Garibulla Sheikh v. Jnanda Sundari Roy (7), relied 


on, 

O. A. from the appellate decrees of the 
District Judge, Mongnyr, dated February 
13, 1939. i 

Mr. K. N. Lal, for the Appellants. 

r Mr. Ghulam Muhammad, for the Respon- 
ents. 


Wort, J.—This is the landlord's appeal. 
The matter arises out of two actions and 
the judgment in this case will govern both 
the actions and also botn appeals. Appeal 
No. 274 of 1935 arises out of an action 
claiming rent for tbe years 1337 to 1339 
and 12 annas kist of 1340 and in Appeal 
No. 361 of 1935 rent was claimed for the 
years 1337 to 1340 Faslı. ‘The substantial 
question which arose was whether the rent 
reserved by the kabultyat of 1913 con- 
travened the provisions of s. 29, Bihar 
Tenancy Act. The tiial Judge, un the 
tooting of certain autnorities to which I 
shall presently reler, came tothe conclusion 
that the plaintifis should huve judgment 
for full rent, namely Rs. 2U per biyna in 
each case. ‘hat decision Was reversed on 
appeal to the District Judge who has 
arrived at the conclusion that the kabuliyat 
did contravene the provisions of the Act. 
The kabultyat I have referred to wus exe- 
cuted vy ine. tenant in 1913 with regard 
to tne bhaoli lan already in occupation 
together with new lands at a rental of 
Ks. 10 per bigha for a period seven years 
and thereafter at a rent of Rs. 20 per bigha. 
The learned Judge in the Oourt below has 
held that the landlords are not entitled 
to recover rent either at the rate of Rs, 10 
per bigha or at the rate of Rs. 20 per bigha, 


coming to the conclusion in these words : 
“The effect of the kaoultyat was thatthe ient for the 
portion previously held by the appellant was en- 
hanced and was subsequently again doubled, but 
the respondents claimed. that the appellant had 
suirendered his former holding and subsequently 
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took a fresh settlement; with the result that the 
provisions of, the Bihar Tenancy Act regarding 
enhancement of rent did not apply.” 

The learned Judge then goes on to refer 


‘to anotber issue in the case which was 


whether.the tendnts-had surrendered their 
holding. The finding with regard to that 
matter was against the landlord-appellants. 
Two questions arise: the first is as to the 
legality of rentat the rate of Rs. 10 per 
bigha, and secondly the enhanced rent at 
the rate of kts. 20 per bigha. The argu- 
ment addressed to us is based on several 
decisions of this Gourt particularly the 
decision in Kuman Das v. Radhika Singh 
(1), by Fazl Ali and Chatterji, JJ. There the 
question ccnsidered was not the provisions 
of s. 29, Bihar Tenancy Act, but the 
question whether the enhanced rent was 
a penalty. A number of decisions of this 
Court were referred to in-the judgment 
irfcluding two cases reported in Kuman 
Das v. Kachalt Mondal (2) and Kuman 
Das v. Tilakdhart Singh (3). The frst was 
my decisicn and the sacond was a decision 
by Sir Dawson Miller and Mullick, J. In 
the later case the question again was 
whether the rent atan increased rate after 
a certiin period was a penalty, and it was 
decided that if was not and did not con- 
travene the previsions of s. 74, Oontract 
Act. Sir Dawson Miller in the course cf 
the judgment made this observation which 
is very important from the point of view 


of the question which we have to decide: 
“At the end of the term, the tenant unlees he has 
acquired an occupancy right, which is not the case 
here, will be bound to give up the land and if he 
remains in possession he will be a trespasser and 
may be ejected by the landlord.” | 
Tne only question in that case is whe- 


ther the contract entered into by the 


tenant to pay enhanced rent after a period | 


of seven years was in the nature of penalty. 
It is quite clear that there was no question 
of there being any occupancy rights exist- 
ing, but in this case it is otherwise. I 
would have come to the conclusion that 
there was no question of occupancy rights 
in that case even had there not been the 
observation of Sir Dawson Miller as it is 
impossible to think that the Court dis- 
regarded the plain provisions of s. 29, 
Bengal Tenancy Act, if there had been 
any question of occupancy rights existing. 
In the case decided by Fazi Ali, J., re- 
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ference. was made . tò two unreported 
decisions one by Adami, J., sitting alone, 
and the other by Adami and Bucknill; JJ. 
But in both those cases, Having referred 
to the record itis clear that there was no 
question of occupancy rights. ' The ques- 
tion, therefore, to determine is whether 
in the first instance the rent reserved at 
the rate of Rs. 10 per bigha in what was 
a substantially different holding contra- 
vened the provisions of s. 29, Bihar 
Tenancy Act, as was decided by Mr. Madan, 
the District Judge, and secondly whether 
the enhancement (Rs. 20 per bigha) after 
a period of seven years contravened the 
section. Asregards the latter question, I 
donot think there can be any reasonable 
dispute. That question in similar circum- 
stances was decided by a Bench of the 
Oalcutta High Oourt consisting of Sir 
Lawrence Jenkins, U. J. and Mookerjee, P.: 
Sreemutty Mahamaya Kar v. Kishore 
‘ Chand, (4), 1 propose to read the wholé of 
the judgment which is very short : 

“This case does not require citation of any 
authority, It is clear from s.29, Bengal Tenancy 
Act, that the ient cannot be enhanced Bo as to 
exceed by more than two annas in the rupee, the 

-~ 1ent previously payable by the raiyat. The lower 
Appellate. Court has found - that this rent was 
Rs; 40-2-0 and the reference to Rs. 57 was merely 

a device, That finding is conclusive in this case.” 

That seems to me to be conclusive in 
‘the. present case as regards the enhanced 
rent at the rate of Ks. 20 per bigba. I 
should have added as an introduction to 
‘this part of my observations that there can 
‘be no serious doubt that the tenants in 
this case -were occupancy ratyats of that 
portion of the land which they originally 
occupied, that is to say prior-to 1913. 
‘They are recorded: in the Record of Rights 
*,which was published in 1903 as kaimi 
.tenants and. I cannot believe that two 
Judges, the District Judge and-the Munsif, 
considered’ the question of s. 29 had this 
“not been the fact. I come therefore to the 
question of rent reserved at the beginning 
ofthis tenancy at the rate of Rs. 10 per 
bigha. There are a number of authorities 
on this question and I content myself by 
making a passing reference to them, In 
Taramani Chaudhurant v. Safatulla 
Mandal, 22 Ind. Oas. 854 (5), a decision 
of a Single Bench of the Calcutta Miga 
Oourt, it was held that a rent 1eserved 
for what was substantially a new holding 
did not contravene the provisions of the 


~~ 
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Act. Again to the same effeci is the 
decision in Sasi Kanta Acharjee v. Genda 
Sheikh, 82 Ind. Oas. 970; (6), the decision 
in this latter case was based on Garibulla 
Sheikh v. Jnanada Sundari Hoy (7), a 


judgment of Sir Ashutosh Mookerjee, Actg, 


O. J. and Fletcher, J., where it was held 
that : . - 

“Where an occupancy raiyat agrees to pay a con- 
solidated rent for the lands of the original holding 
as also the encroached lands, whereof they took 
possession without the consent of the landlord, 
s. 29, Bengal Tenancy Act, is not applicable, as a 
new holding is constituted.” | 

I think the cases to which I have referred 


‘are sufficient authority for the proposition 


that the reservation in this case under the 
kabuliyat of 1913 for a rent at the rate of 
Rs. 10 par bigha does not contravene the 
Provisions of s. 29, Bihar Tenancy Act, and 
to that extent the decision of the learned 
Judge in the Oourt below is erroneous. 
Instead `of dismissing the suit, in my 
judgment, he should have given a decree 
to. the plaintiffs for rent at the rate of 
Rs: 10 per bigha. To this extent the appeal 
succeeds, the ` plaintiff-landlords being 
entitled to a decree for rent at the rate 
mentioned. The plaintifs will also be 
entitled to damages- at- the rate of six per 
cent. per annum ‘on the rent decreed, and 
the decree will bear interest at the rate 
of six-per cent. per annum until payment. 
In the- circumstances, each party will bear 


‘their own. costs. 


Rowland,d.—lI agree. i 
Appeal partly 


O D allowed.. 
| (8) 82 Ind. Oas. 970; A TR 1925.0al. 389. - ; 
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| OUDH CHIEF COURT 
Miscellaneous Oivil Appeal No. 46 of 1936. 
March 7, 1938 : 
Tuomas, O. Je AND Zia-UL-Hassan, J. , 
BENI DATT AND OTABERS— 
DaFBNDANTS——APPRLLANTS 
VETSUS - 
BAIJ NATH—PLAINTIFF—RESPONDEN 

Arbitration—No express provision tn agreement that 
award shall be binding on legal representatives of 
parties —Matter referred not personal—One of parties 
dying before award—Award, tf binding on his legal 
representatives—One of arbitrators not- present at stit- 
ings and not signing award—Award with consultation 
of all — Validity — Osetl Procedure Code (Act ‘V of 
1908), Seh. II, Paras. 14, 19. - 

The rule of the English Common Law that a sub- 
mission toarbitration stands revoked by the death of 
one of the parties is not applicable to this 
country. The test.to be applied is, what js 
the true nature of the submission? Were: the 
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matters in difference personal questions m respect 
whereof it was not intendedthat the succession 
in interest of the parties should be- affected by the 
decision of the arbitrators ? If the intention of the 
parties was that not merely themselves but their 
representatives-1n-interest should be bound by the 
decision of the arbitrators, the reference plainly does 
not stand revoked merely by the death of one of the 
parties. In the absence of any express provision inthe 
agreement that the representatives-in-interest of the 
parties will be bound by the teference, it must be 
presumed that that was the intention of the parties, 
where the dispute referred to the arbitrators could not 
end with the life of any of the parties. Manindra 
Nath Mondal v. Mohanunda Roy (1), relied on. 

Where the arbitrators had finished the inquiry into 
the case in the life-time of the deceased party, nothi 
remaining forthem todo except to make the award, 
the award cannot be saidto be invalid merely 
because it was given after the death of the deceased 
without making his son a party to it. If the hearing 
had not been completed, it would have been necessary 
to bring the representatives of the deceased party on 
the record and to make them parties to the submis- 
sion. Manindra Nath Mondal v. Mohanunda Roy 
(D, Binayakdags Acharjee Chowdhury v. Sashi 
Bhushan Chowdhury (2) and Har Krishna Mitra v. 
Ram Gopal Mitra (3), relied on. 

Where the agreement, provided that the award of 
the arbitrators should be either unanimous or of the 
mejority but atno sitting of the arbitrators, all of 
them were present, but the award was given “under 
the joint consultation” of allthe arbitrators, it could 
not be said that the award in question was notan 
unanimous award. Where an award was arrived at 
by allthe arbitrators and represented their decision, 
the failure of an arbitrator to sign would not render 
it invalid. Manphool v, Saki Ram (6) and Bhoj Nath 
v. Shiva Nandan (7), referred to. 

Where none of the parties ever took any objection 
to the meeting of the arbitrators being heldin the 
absence of one or other of them the objection cannot 
be raised subsequently. An award made on proper 
reference ought not to-be set aside on the ground of 
an alleged defect in procedure not affecting the 
merits where substantial justice has bean done. 
Binayakdas Acharjee Chowdhury v. Bashi Bhushan 
Chowdhury (2), relied on, 


Mis. O. A. against the order of the Sub- 
ordinate Judge of Partabgarh, dated Feb- 
ruary 10, 1930. 

Messrs. kadha Krishna and C. P. Lal, 
for the Appellants. : 

Mr. Alt Zaheer, for the Respondent. 


Judgment.—This is an appeal against 
an orderof the learned Oivil Judge of 
Partabgarh filing an award and passing 
a decree thereon on the application of 
Baij Nath, respondent. 

It appears that four persons, namely, 
Baij Nath, respondent, Beni Dutt and 
Ram Sewak, appellants Nos.1 and 2, and 
Jamna Dass, father of Paras Nath, ap- 
pellant No. 3, entered intoa- partnership 
for carrying on some business. The busi- 
ness resulted in a lossand disputes arose 
as tothe proporticn in which the partners 
-were liable to-bear that loss. -On Decem- 
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ber 7, 1933, all the four persons entered 
into sn agreement to refer the matter in 
dispute to the arbitration of Sirsh Mal, 
Ganga Prasad, Ghanshiam Dass and Debi 
Dayal, arbitrators; and Babu Lal, Umpire. 
The arbitrators gave their award on 
June 15, 1935, and on August 30, 1935, 
Baij Nath, respondent, applied to have 
the award filed in Court. The present 
appellants raised various objections to 
the filing of the award, but the learned 
Civil Judge overruled their objections, 
and holding that the award was valid 
ordered the award to be filed and a decree 
to be passed in pursuance of it. It is 
against this order that this appeal has been 
brought by the defendanis to the suit 
registered under r. 20(2) of the Second 
Schedule to the Code of Civil Procedure. 

The learned Counsel for the appellants 
has raised two points before us in this 
appeal. The first is that one of the parties 
to-the reference, namely, Jamna Dass, 
died before the arbitrators delivered their 
award, and his son, Paras Nath, appellant 
No. 3, was not made party to the proceed- 
ing by the arbitrators. The second is 
that allthe arbitrators did not join “in 
making the award, i 

On the first point the learned Counsel 
for the appellants argues in- the first 
place that the death of Jamna Dass had 
the effect of revoking the reference, as 
he says, the agreement does not contain 
a provision that the reference would bind 
the successors-in-interest of the parties 
also. In support of this argument he relies 
on D. O. Banerji’s Law of Arbitration in 
India, (1932 Edition), page 195, where it 
is said: 

“If the submission provides either in express 
terms or by necessary implication that it shall 
bind the legal personal representative of the 
parties thereto, then they are bound, butif it con- 
tains no such provision, the ordinary rule of law 


that the death of the principal revokes the 
authority of his agent takes effect, and the legal 
pereonal representatives are not bound”, a 

This remark, however, is based on an 
English case; but in the case of Manindra 
Nath Mandal and another v. Mohanunda 
Roy and others, 13 Ind. Oas. 161 (1) it was 
held by a Bench of the Oalcutta High 
Court thatthe rule ofthe English Com- 
mon Law that a submission to arbitration 
stands revoked by the death of one of the 
parties is not applicable to this country. 
The learned Judges say: 

“The test to be applied is, what is the trus 
nature of the submission? were the matters in 


difference. personal questions in respect whereof 


(1) 13 Ind, Oas. 161; 15 OL J 380, KM 
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it was not intended that the succession 10 inter- 
est of the parties should be affected by the 
decision of the arbitrators? If the intention of 
parties wus that not merely themselves but their 
representatives in-interest should be bourid by the 
decision of the arbitrators, the reference plainly 


does not stand revoked merely, by the death of one. 


of the parties.” : 

Inthe present case the matter in 
dispute among the parties to the reference 
was not amatter personal to the parties 
themselves, and though there is no express 
provision in the agreement that the repre- 
sentatives-in-interest of the parties will be 
bound by the reference, it must, in our 
opinion, be presumed that that was the 
intention of the parties, as the dispute 
referred tothe arbitrators could not end 
with the life of any of the parties. There 


is thus no force in the contention that: 


the reference in the present case came to 
an end on the death of Jamna Dass. 


The second argument put forward on” 


behalf of the appellants on this pointis 
that as thé award was delivered after 
Jamna Dass’ death without his son, Paras 
Nath, being brought on the record, the 
award was invalid. This argument, too, 
does not appear to us tohave any force. 
It is true that the order of Paras Nath 
being made a party is contained in the 
award itself, but as the arbitrators had 
finished the inquiry into the case in the 
life-time of Jamna Dass, and as nothing 
remained forthem to do except to make 
the award, we are of opinion that the 
award cannot be said to be invalid merely 
because it was given after the death of 
Jamna Dass. Inthe case of the Calcutta 
High Oourt referred to above, the facts 
ats similar and the learned Judges 
said: 

“If the hearing had not been completed, it 
would have been necessary . to bring the repre- 
sentatives of the deceased party on the record 
and to make them partiesto the submission, 
Here, however,the hearmg had terminated and 
nothing remained for the arbitrators to do but 
to believe their award. Weare of opinion, that 
the award so delivered is binding upon the 


parties and their representatives-in-interest,’ 

In Binayakdas Acharjee Chowdhury and 
others v. Sasht Bhushan Chowdhury and 
others A. I. R. 1922 Calcutta 226 (2) a 
Bench of the Oalecutta High Oourt held 
that where an agreement was made to 
refer a dispute about property to arbi» 
tration by some the parties on their own 
behalf and on behalf of minors and the 
investigation had been finished and docu- 
«ments produced before the arbitrators 


of A IR 1923 Cal, 228; 70 Ind. Cas. 459; 29 OW N 
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while they were alive, there is no rule of 
procedure by which the arbitrators could 
substitute the representatives or appoint 
guardian ad litem for infants. Similarly 
in Har Krishna Mitra and another v. Ram 
Gopal Mitra, 14 Calcutta Weekly Notes 


-page 759 (3) it was held that where an 


agreement to refer having been filed in 
Court, the Court appointed an arbitrators 
who, after finishing his enquiries and hear- 
ing the arguments of the Pleaders of tLe 
parties, reserved this report and award, 
and then one of the parties died, the death 
of the party did not make the award void, 
and that the doctrine of nune pro tune 
was applicable as in the case of a judg- 
ment of Court. We are, therefore, of 
opinion thatthe award in the present case 
was not invalid because it was made after - 
the death of Jamna Dass. 

The second point urged on behalf of 
the appellants is that the award is invalid, - 
because at no sitting of the arbitrators, 
all of them were present. The agreement, 
(Ex. 2), provides that the award of the 
arb trators should be either unanimous or 
of the majority, and it is contended that 
as at least Ganga Prasad arbitrator, whom 
the appellants examined in the Court 
below, did not join any sitting of the 
arbitrators, the award cannot be said tə 
be even that of the majority. In this 
connection the learned Oounsel for tne ap- 
pellants relies on the case of Kali Charan 
Pande and others v. Gupta Nath- -Misra 
and others, 16 Allahabad Law -` Journal, 
page 307 (4) and Nani Ram and another 
v. Fakir Chand, I. L. R. 7 Allahabad, page 
523 (5) but in both these cases one of the 
arbitrators refused to act and withdrew 
from the arbitration. In the present case 
none of the arbitrators did so. In fact 
according to the evidence of Babu Lal, 
Umpire, which was believed by the learned 
Court below, and which we also see no 
reason not to believe, the award was give. 
“under the joint consultation” of all the 
arbitratora including Ganga Prasad. Ha 
further says that though Ganga Prasad 
did notsign the award, yet the award 
had his concurrence. It cannot, there- 
fore, be said that the award in question 
was not an unanimous award. It hag 
been hsld by the various Oourts in 
India that where an award is arrived at 
by allthe arbitrators and represents their 


(3) 14 O W N 759; 6 Ind. Oas. 170. ; 
(4) 16 ALI 307; 45Ind, Cas, 34; AT R 1918 Àl, 


274. 
(5) 7 A 523; A W N 1885, 139, 


ae 


a_i 
Ble o. 
decision, the failure of an arbitrator 
to sigu does not render. it invalid, vide 
Manphool v. Sahi Ram and others, 43 Ind. 
Oas. page 154 (6) and Bhoj Nath v. Shiv 
Nandan and others, 7 Oudh Weekly 
Notes page 541 (7). 

The Jearned Counsel for the appellants 
lays much stiess on the statement of Babu 
lial, Umpire, that at every meeting of 
the arbitrators one or another of the 
arbitrators, was always absent, but, in the 
first place, none of the defendants ever 
took any objection to the meeting ofthe 
arbitrators being held in the absence of 
one or olherof them, and in the second, 
We are in pelfect agreement, if we may 
respectiully say so, with what the learned 
Judges of the Calcutta High Gourt said 
in Binayakdas Acharjee Chowdhury and 
others v. Shashi Bhushan Chowdhury and 
others, A. 1. R. 1922 Calcutta, page 226 (2) 
namely, that an awid made on proper 
reference ought not lo be setaside cn the 
ground of un alleged defect in procedure 


not affeciing the merits where substan- / 


tial justice has been done. 

We agiee wiih the learned Judge of 
Court beluw that none of the gicunds 
mentioned in rr. 14 and. 15 olihe becond 
Schedule cf the Cide of Orvil Preceduie 
has been made out, and, tLerelore, we 
dismiss this appeal with costs. 

D. Appeal dismissed. 

(6) 43 Ind. Cas. 154; A I R 1918 All, 426, 


(7) 7 O W N 541; 187 Ind. Oas. 254; A'l R 1930 Oudh 
869; Ind, Rul (1930) Oudh 478. 





PATNA HIGH COURT 
Oivil Appeal No. 619 of 1935 
November 23, 1437 
FAZL ALI AND ROWLAND, JJ. 
FALYAZUDDIN KHAN—Derenpant~ 
APPRLLANT 
versus 
Musammat ZAHUR BIBI—PLAINTIFE— 
KESPONDENT 


Regisiratton Act (XVI of 1808), s. 47—Deed of 
baimokasa wn respect of certain property Deéd re- 
quiring regtstratton— Property attac after execy- 


tion of deed but bejJore ts 
prevatied agatnst attachment. 
Where a deed of batmokasa in respect of ce1tain prop. 
terty 18 executed which required registration,but before 
it could be registezed, the property is attached and 
the deed is subsequently registered, as the docu 
ment when registered takes effect from the date of 
execution, it prevails against the attachment. 
Ttiakdhart Singh v. Gour Narain (1), dissented from, 
Venkataramana Reddi v. Rangiah Chetti (2), Akki 
Guru Basappa v. Santhappa (3), Akkt Guru Basappa 
v. òanthappa (4), Kalyansundaram Pillas y. Karuppa 
Mooppanar (5), Nabadweepchandra Das v. Lokenath 


regtetrarzon—Leed held 
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Ray (6)and Mina Kumar Bibi v. Bsjoy Singh T 
Dudhuria (7), relied on. 

U. A. from an appellate decree of the Sub- 
Judge, Gaya, dated April 27,1935. 

Messrs. Yasin Yunus and Nizamuddin,. 
for the Appellant. 

Mr. Raj Kishore, for the Respondent. 

Fazi All, J.—This is an appeal from the. 
judgment and decree of the Additional. 
Subordinate Judge of Gaya affirming the, 
judgment and decree of the Munsif of 
Aurangabad in a suit brought by the res- 
pondent under O. XXI, r. 63, Oivil Proce- 
dure Code. It appears thatthe appellant 
had brought a contribution suit against. 
the husband of the plaintiff (respondent) 
in 1926 but he withdrew it on December 21, 
1927, having obtained the permission of 
the trial Court to bring a fresh suit. He. 
did bring a fresh suit on June 22, 1928, 


“and also obtained an order of attachment 


before judgment against the property which 
is the subject matter of the present Jiugation 
on August 27, 1928. lt appears, however, 
that on July 19, 1928, thut is to say, some 
time before the date of the attachment, the 
husband of the respondent had executed 
n, barmokasa deed in respect of the same 
propeity in ‘her tavour and this deed was 
registered on January 1€, 1929. The appel- 
lant’s suit was ultimately decreed and he 
prcceeded to execute his decree against the 
property in dispute whereupon the respond: 
ent preferred a claim under O. XAI, r. 58; 
This claim being negatived, the respondent 
et the present suit under O. XXI, 
r. 63. ' 
The main question which arises in this 
case is whether the deed of batmokasa exe- 
cuted by tke plaintiff's husband in hèr 
favour on July 19, 1928, will pravail 
against the attacLment of the same pro- 
perty effected on August 27, 1928 Eotb 
the Oourts below have-answered this ques 
110n in the affirmative on the ground that 
though ihe baimokasa deed was registered 
after the attachment, it must under s. 47, 
Registration Act, be held to operate from 
the date of its execution. This view ic 
assailed by the learned Counse) for the ap- 
pellant as erroneous in law, and he refers 
us in support of his contention tothe deci: 
sion of a Division Bench of this Uourt ir 
Tilakdhart Sengh v. Gour Narain (1), 88 ane 
aubholity for the proposition that where am 
instiument which purports to transier the 
title to picperty requires to be registered 
the title dces not pass until the registra 


(1) 5 P LJ 715; 59 Ind. Cas. 280; A I R 192 
Pat. 150; 2 P LT 95, ’ 
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tion has been effected. It has been pointed 
out to us on behalf of the respondents that 
the correctness of this view has been doubt- 
ed by the Madras Court in Venkataramana 
Reddi v. Rangtah Chetti (2), Akki Guru Bas- 
appa V. Santhappa (3) and Akki Guru Bas- 
appa v. Santhappa (4), but it appears to me 
to be unnecessary toexamine these cases as 
the matter seems to have been settled once 
for all by the decision of the Privy Council 
in Kalyansundaram Pillai v. Karuppa 
Mooppanar (5). In that case a day after a 
Hindu male had executed a deed of gift in 
respect of part of hisimmovable property 
and delivered it to the donee, he adopted a 
son and three days later the document 
was registered. A question then arose as 
to whether the deed of gift took effect from 
the date of execution or from the date of 


registration. The Privy Courcil answered * 


the question by laying down affirmatively 
that the daed became effectual from the 
date when it had been executed and the 
gift accepted by the donee. Jn delivering 
the judgment of the Board, Lord Salvesen 
remarked as fellows : 

“Phey (their Lordships) are unable to see how the 
provisions of s. 123, Transfer of Property Act, can 
be reconciled withs 47, Registration Act. except 
upon the view that, while registration is ‘necersaly 
solemnity in order to the enforcement of a gift of 
immovable property, it does not sus,end the gift 
until registration actually takes place When the 
instrument of gift has been handed by the donor 
tothe dones and accepted by him, the former has 
done everything in his power to complete the dona- 
tion and to make it effective. Registration does not 
depend upon his consent, but isthe act of an off- 
cer appointed by law for the purpose, who if the deed 
is executed by oron behalf of the donor and is at- 
tested by at least two witnesses, must register it if 
it is presented by. a person having the necessary” 
interest within the prescribed period.” 

His Lordship then observed : 

“Their Lordships apprehend that the Judges of 
the High Oourt of Madras in allowing leave to the 
appellant in-the present case desired to elicit an 
authoritative opinion as to the soundness of the two 
latest decisions in the Madras Oourts, and their 
Lordships think it desirable that a point which has 
ocoasioned so much controversy in the past should 
be settled by a decision which will apply to 
the whole of India,” 

The only ground on which the appellant 
tries to distinguish the present case from 
the case which was before the Privy 


Council is that in this case between the 
(3) A I R 1922 Mad 249; 70 Ind. Oas 212;41 M 
L J 399; (1929) M W N15. 
(3) AI R1995 Mad 359; 88Ind. Oas 133. 
(4) A I R1925 Mad 710; 87 Ind. Oas. 568; 48M L 


496, 

(5) 50 M? 193, 100 Ind Oas 105:A IR1997P O 
42 54 [A 89:25 A LJ 113; (1997) M. WN149:40 
W.N 197; 25 L W 336;.52M LJ 346; 38 MLT 87; 
31 O WN 508; 8P LT 387;.29.Bom. L R 833; 45 O 
Ld 485 (P.O), , or 
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execution and the registration of the bat- 
mokasa deed, there was an order of attach- 
ment irsued by a competent Court, which, | 
it is contended, must-be held to have the 
effect of prohibiting the husband of the 
respondent from doing any further act to 
comnlete that deed. This argument over- 
looks the fact that the persan in whose 
favour the document is executed, has a 
right under the lawto ask for compulsory | 
registration; and the docament, when 80 
registered, must under s 47, Registration 
Act, take effect from the date of the exe-, 
cution. I do not see why in principle the: 
attachment should prevail as agaiust the 
document when the party executing it does- 
voluntarily what he can under the law be. 
compelled todo. This view is fully sup- 
ported by the decision of the Oalcutta High 
Court in Nabadweepchandra Das v Loke- 
nath Ray (6). In that case a question arose 
as to whether an attachment would prevail 
over a mcrtgage deed which had been exes. 
cuted before it. The learned Judges-ans- 
wered it thas: pa 

“To consider the effect of s. 64, Civil Procedure 
Code, the true nature of an order of attachment has 
to be realized. Form No 240f App E to the Gode 
isthe form of prohibitory order for attachment of 
immovable property. It shows that. by such- an: 
cider, the judgment-debtor is prohibited end-res-: 
trained from transferring or charging the property 
by sale, gift or otherwise, and all persons are 
prohibited from receiving the same by purchase, 
gift cr otherwise. We are accordingly of opinion 
that at the stage at which the attachment-in the 
present cage was effected, the transferor had dons 
all that lay in his power to complete the transfer 
and make it effective and the transferee had al- 
ready taken by the charge which had been so creat- 
ed in his favour and all that remained was the 
golemnity to be gone through which was necessary 
to make it enforcible. We are, eccordingly, of 
opinion that the attachment such as it was m the 
present case did not affect the mortgage. 

I may also here refer to the case in 
Mina Kumar Bibi v. Bijoy Singh Dudhurta 
(7). in which it was not even suggested 
before the Privy Council that in law an 
order of attachment would render a docu- 
ment executed before the order, bul regis- 
tered after it wholly ineffectual as against 
the attachment. The only other potnts 
which were raised in this appeal were: (1) 
that the registration was invalid, inasmuch 
as the deed which should have been regis- 
tered at Aurangabad (where the properties 
covered by it were situated) was registered 


6) 59 01176, 142 Ind. Oas 452; 36 OW N 733; 
Tad Ra. (1933) Oal 293; A IR 1933 Oal. 212. 

T 44 0 662: 40 Ind Cas. 242; A I R1916 P O 238; 
44 IAT} 1 PLW425: 5L W 711; 88M LJ 425; 
91 OW N 585 SL ML T 344; 15 A L J382:2350L 
J 608; 19 Bom. L R 424; (1917) M W N 478 P O), 
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at Gaya ; and (2) that the property con- 
veyed by means of the baimokasa deed 
being of a much higher value than the 
value stated in the deed, the parties had 
tried to commit a fraud upon the revenue 
and, therefore, the document was invalid. 
The first point, however. was given up in 
view ofthe clear provisions ofs 30, Land 
Registration Act, and the second point has 
been aay answered by the learned Sub- 
ordinate Judge who points out that the 
Collector has in the present case given a 
certificate under s.40, el. (2) of the Stamp 
Act, and that certificate is conclusive to 
show thatthe proper stamp fee was paid. 
In these circumstances [ hold that the 
decision of the Court below is correct and 
the appeal must be dismissed with costs. 

Rowland, J.—I agree. The question ig 
of the effect of an attachment before judg- 
ment and an order under O. XXI, r. 54 

Pan ag judgment-debtor from transferring 
or charging the property in any way, and all per- 
sons from taking any benefit from such transfer 
or charge," 

With this goes B. 64, 
Code: 

“Where an attachment has been made, any pri- 
vate transfer or delivery of porte attached... .. 
shall be void as against claims enforceable 
-under the attnchment.” 


The argument was that as an unregis- 
tered document did not pass title, the trans- 
fer wasnot complete pending registration 
and, therefore, there was something still 
left for the transferor todo to make the 
transfer. If s80, it was said he could be 
restrained from doing that which had re» 
mained for him todo. Whatever view we 
might take, if the matter were res integra, 
the authorities only allow of one answer to 
this question. A sufficient answer is given 
in the words of Lord Salvesen in Kalyan- 
sundaiam Pillai v. Karuppa Moopanar (5), 
whichare quoted by Lord Shaw in an ana- 
logous appeal from Bombay in Venkalasubba 
Shrinivas v. Subba Rama (8). It is said : 

“Registration does not depend upon his (the donor's) 
consent, but is the act of an officer appointed by 
law for the purpose, who, if the deed is executed 
by oron behalf ofthe donor and is attested by at 
least two witnesses, must register it if it is presented 
bya person having the necessary interest within the 
prescribed period.” 


The argument, therefore, that after exe- 
cution ot the document there still remained 
any voluntary act onthe part of the trans- 
feror which he could be restrained from 
doing fails. 


Oivil Procedure 


D. Appeal dismissed. 
(8) 52 B 313; 108 Ind. Oas. 367; A IR1928P O 
66; 54 M L J573; 470 LJ £80; 27 L W 786: 26 A L 
0 yen Bom, L R 837; 32 OW N 708; IL T 40Bom, 
(P 0). l | 
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NAGPUR HIGH COURT 
Civil Revision Application No. 655 of 1935 
October 20, 1937 
- Bose, J. 
RAMPRASAD AND ofHgRs—PLAINTIFFS 
— Å PPLIOANTS 
Versus 
ANANDI—Non-AppLiosnt 

Accounts—Accounts stated—Suit on — Items of 
account on both sides must be shown--Contract Act 
(IX of 1872), s. 26 (3)—Promise to pay must be in 
writing —Acknowledgment of debt ss gt uncondt- 
tional promise to pay—It cannot basis of suit 
under 8. 25 (3)—~Limtuation Act (IX of 1808), s. 19— 
Acknowledgment must be made within time—Acknow- 
ledgment itself cannot be used as basis of suit—Sutt 
must be on original cause of action. 

Before a document can be used as an account 
stated, it must be shown that there were items on 
both sides of the account. Bishun Ohand v. Girdhart 
Lal (1), relied on. 


. The law must be interpreted in a way which will 


not render one of its provisions entirely nugatory. 
Unless a promise to pay is in writing, ib cannot fall 
within the purview of s. 25 (3), Contract Act. The 
acknowledgment of date made beyond time cannot 
be the basis of a suit under s. 25 (3) even if it 
implies an unconditional promise to pay as it would 
a the provisions of s, 19, Limitation Act, nuga- 
tory. Chunilal v. Laxman Govind (3), Gopal Das v. 
Ramnath (4), Sitaram v Nandram (5) and Fadalilal 
y. Roop Chand (6), dissented from. 

The document as an acknowledgment under s. 19 
of the Limitation Act, cannot operate to save limits- 
tion unless it has been executed within time; also 
in such a case the suit must be founded on the 
original cause of action. The document itself oan- 
not be used as -the basis of the suit. 


C. Rev. Appl. against the order of the 
Court of the Small Causes, Mahasamund 
dated September 17, 1935, in C. 8. No. 163 
of 1935. 

Mr. D. N. Choudhurt, R. B., for the Appli- 
cants. 

Mr. K. K. Gandhe, for the Non-Appli- 
cant. 

Order.—This suit was instituted on March 
22,1935, for money due on a bend said to 
have been executed in 1929. The bond 
itself has not been produced nor do we 
know the exact date cfits executior. In so 
far, however, as the cause of action can ba 
said to be founded on the bond, as is now 
argued by the learned Counsel for the 
applicant, itis beyond time. But he says 
limitation is saved by reason of Ex. P-L, 
dated April 8, 1932. 


The plaintifs want to use this document 
in one of three ways; (1) as an account 
stated, (2) as an acknowledgment, and (3) 
as a promise to pay under s. 20 (8) of the 
Indian Contract Act. The relevant portion 


of the document runsthus: | 
“On making accounts, Ra. 506-9-3 is due by me to 
the creditor, Jagbandhu, Malgugar...... .....0on agcount 
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of bond and parol debt, this 8th day of April 1932. 
So this receipt is executed in order that it may stand 
as evidence and be of use when necessary.” 

It is admitted that there were no repay- 
ments and there is nothing to indicate that 
thera were items on both sides of the 
account. | 

Their Lordships of the Privy Conncil have 
laid down in Bishun Chand v. Girdhari Lal 
(1) that: 

“the essence of an account stated is not the cha- 
racter of the items on one side or the other, but 
the fact that there are cross-items of accouns and 
that the parties mutually agree the several amounts 
of each and, by treating the items so agreed on the 
‘one side as discharging the items on the other side 
pro tanto, go on to agree that the balance only is 
payable. Such a transaction is in truth bilateral.” 


It is clear then that before a document 
can be used as an account stated, it must be 
shown that there were items on both sides 
of the account. s 
_ In so far as s. 25 (3) of the Contract Act 
18 concerged, a promise made in writing to 
pay the debt must be present. In the 
_Present case there is no promise to pay the 
debt made in writing in Ex. P-L. It is 
argued that an acknowledgment always 
implies a promise to pay Maniram v. Seth 
Rupchand (2) and that, tlerefore, if an 
acknowledgment is in writing, the implied 
. promise to pay must be incorporated as a 
part of the acknowledgment itself and, 
therefore, that will attract the provisions of 
8. 25 (3) of the Indian Contract Act. 

It is true several Courts have taken this 
view. There is, for instance, Chunilal v. 
Laxman Govind (3) in which, however, the 
question was not discussed at length and 
all that the learned Judges stated was that 
if an acknowledgment implies an uncondi- 
tional promise to pay then they could see no 

-reason why it should not form the basis of a 
suit. With all due respect the reason, as I 
see it, is that the promise itself must be in 
writing and if it is implied, then it is not in 
writing. The Judicial Commissioner's Court 
of Nagpur also took the same view in the 
following cases: Gopal Das v, Ramnath 
{4), Sitaram v. Nandram (5) and Fadalilal 


1) 56 A 376 at p. 385; 150 Ind. Oas 6; 6 R PO 
166; A IR 1934 P O 147; 40 L W 71: 11 OW N 
- 1003; 36 Bom. L R 723; 67 M L J 110; 38 O W N 961; 

59 OL J 535: 986) MW N 7&6; (1984) A LJ 623; 
1934 A L R 702 (3); 1934 O L'R 622; BLI A 373 

r 

(2) 2 NL R 130atp. 133; 33 O 1047; 33 I A 165; 4 
O LJ 94; 8 Bom. L R 501; 10 OW N 874,18 M LJ 
300; 1 M L T 199: 3 A L J 535 (P O). 

@) 46 B 24; 63 Ind. Oas. 983; 23 Bom. LR 606; A 
I 1923 Bom. 183 

(4) 13 N LJ 108; 124 Ind, Oas 624; Ind. Rul. (1930) 


ag. 304. 
(5) A I R-1985 Nag. 9; 78 Ind. Oas. 234, 
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v. Roopchand (6). They are all based on 
the same reasoning and two of them at 
least follow the Bombay decision. As I 
have said, with the utmost respect [ am 
unable to agree. Apart from the fact that 
s. 25 (3) requires a promise to pay in writing 
this interpretation would render s. 19 of the 
Indian Limitation Act with its stringent 
provisions entirely superfluous. There 
would be no point in requiring an acknow- 
ledgment to be made within limitation if 
resort could always be had tos. 25 (3) of 
the Contract Act. It is, to my mind, obvious 
that the law must be interpretated in a way 
which will not render one of its provisions 
entirely nugatory. Therefore, with the 
utmost respect I am unable to accept these 
decisions and hold that unless a promise to 
pay is in writing, it cannot fall within the 
purview of s. 25 (3). 

Regarding the document as an acknow- 
ledgment under s. 19 of the Indian Limita- 
tion Act it cannot operate to save limitation 
unless it has been executed within time; 
also in such a case the suit must be founded 
on the original causa of action. The docu- 
ment itself cannot be used as the basis of 
the suit. 

In the present case the suit is not found- 
ed on the bond. The plaint states distinctly 
that accounts were made on April 8, 1932, 
of the old dealings and Rs. 506-9-3 was 
found due and so a “receipt”, Ex . Pal, 
was executed. The cause of action is stated 
to have accrued on April 8, 1932, and not 
on the date of the bond. In para. 6 of the 
plaint the plaintiff states that he relies on 
the original “receipt” dated April 8, 1932, 
and states distinctly that no other papers 
have to be filed or are relied ou. Nothing 
can be clearer than that. The suit is not 
founded on the bond but it is founded ex- 
clusively on the “receipt."’ Therefore, the 
suit as framed does not attempt to use the 
“receipt” as an acknowledgment, probably 
because it was not within time. 

Tt was argued, however, that the plea of 
limitation was not taken and that the 
plaintiff had been taken by surprise and, 
therefore, I am asked to remand the case to 
enable the plaintiff to prove the exact date 
of the bond as was done in Abdul Rafiq v. 
Bhajan (7) and Bal Krishna v. Debi Singh 
(8). Iam satisfied that the plea was taken 
and that it was fully understood by the 
plaintiff. The suit, as I have said, is not 

(6) A I R1928 Nag. 124; 106 Ind. Cas. 661. 

a 53 A 963; 137 Ind. Oas 243; (1933) AL J17; AI 
R 10938 All. 199: Ind. Rul. (1932) All. 296 


(8) 56 A 281; 149 Ind. Oas, 571; A TR 1934 All. 76: 
6 R A 918; (1938) A L J 1530, 
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founded on the original cause of action and 

x. P-L was used as a mere acknowledg- 
ment. All that the defendant could do in 
reply to such a plaint was to state that the 
guit based on a mere acknowledgment is 
not maintainable. It was the plaintiff's 
duty if he wanted to rely on the original 
cause of action and to use Ex. P-1 as an 
acknowledgment to save time, to show the 
date of the original cause of action and thus 


‘to show that Ex. P-1 was executed within 


limitation. This be did not do and go of 
oe the defendant could not plead to 
it. 

However, the plaintiff attempted to do 
this in bis reply ard stated thatthe ae- 
knowledgment in the suit is within time 
from the original dealings and the claim is 
maintainable.” It is clear then that he 
realised the importance of the question of 
limitation and raised the issue himself. 


Of -couree technically he ought to have 
asked for permission to amend the plaint 
‘but I am not holding that against him here. 
‘The point is that the question was raised 


and since it was not inserted in the plaint, 
16 was not necessary for the defendant to 
ae a formal a 
t the next hearing namely on Jul 

1935, the plaintiff asked for eae ge 
amend his plaint as he wanted to add one 
mcre person as a defendant. The learned 
Judge ruled this out on the ground that 
“the claim is now barred against her.” As 
I have said the acknowledgment was exe- 
cuted on September 8, 1939. Th erefore, on 


„July 20, 1935, the claim could pot have 


been barred against this defendant i 
Ex. P-1 had been executed within Ta 
tion. Therefore, the question of limitation 
was forcibly brought kome to the plaintiff's 
mind. He was represented throughout by 
a Pleader and I see no reason why any 


' further opportunity should be given to him 


fo prove that Ex. P-1 was executed within 
the period of limitation from the original 
cause.of action. This would only lead to 
perjury. 


I am sure that the matter was not placed . 


in this way in the plaint because Ex. Pal 
was not executed within limitation, and I 
am equally sure that the plaintiff did not 
ssk his witnesses the necessary questions 
about the date of the bond because both 
-he and his Pleader knew that it WAB no 


` UBE. 


t 


issed with costs. Counsel's fee Rs. 20, 


S Application dismissed. 
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MADRAS HIGH COURT 

Full Bench 

Oivii Revision Petitions Nos. 1071 and 1072 
of 1935 
December 15, 1937 
Leaca, O. J., VARADAOH4RIAR AND MCOKETT, JJ. 
R. S. RAMACHANDRAN AND ANOTHHAB— 
PETITIONBRS 


versus 
R. G. BALASUBRAMANIA ATYAR— 
RESPONDENT 

Guardians and Wards Act (VIII of 1890), s, 41 (4) 

—OCourt considering that guardian acted properly 
throughout—His discretion to discharge him—Order, 
if can be revised—Court’s power to hold enquiry into 
correctness of account after discharge of guar- 
dian. 
When the quondam guardian has complied with the 
directions of the Court under sub-s. 3 of s. 41, 
Guardians and Wards Act, the Court has full dis- 
cretion in the matter and can discharge him ifit 
thinks fit. Wherethe Oourt considers that the guar- 
dian has acted properly and no reasonable claim can 
be brought against him, the Oourt has full discretion 
in the matter and can discharge hime This order 
cannot be challenged in revision. 

Where a guardian has been discharged and has 
filed his accounts, the Oourt cannot hold an inquiry 
under the Act into the correctness of the accounts 
and determine the amount or the property in respect 
of which the guardian is accountable. The Act 
provides no mathinery by which an inquiry can-be 
held under the Act once a guardian has ceased to 
function Subbarami Reddi v. Pattabhirama Reddi 
(1) and Nabu Bepart v. Sheikh Mahomed (2), ap- 
proved. Po 

©. Rev. Pet. from an order of the District 
Court, Tinnevelly, dated February 12, 


1935. 


Mr. T. L. Venkatarama Iyer, for the Peti- 
tioners. 

Mr. K. Rajah Iyer, for the Respondent. 

Leach, C.J.—The petitioners are bro- 
thers and constituted an undivided Hindu 
family. The first petitioner became of age 
The second petitioner 
was a minor when the proceedings out of 
which these petitions arise began In 1925 
the respondent was appointed guardian of 
the property of the petitioners. His appoint- 
ment ceased on the first petitioner attaining 
majority in December 1931. On this event 
happening, the respondent filed a petition 
in -the Gourt of the District Judge of 
Tinnevelly asking that he be discharged 
from his guardianship. Thereupon the 
petitioners filed two counter-petitions. ‘In 
one they asked the Oourt to assign the 
bond which had been executed as security 
for the respondent's stewardship and the 
other was for an order directing*his ac- 
counts to. be audited. The respondent's 
petition was granted, but the petitioner's 
applications were both dismissed. The 
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Court is now asked, in the exercise of its 
powers under s. 115, Civil Procedure Code, 
to set aside the order of the District Judge 
discharging the respondent and his order 
refusing to direct the bond to be assigned 
-to the first petitioner. No application has 
been filed against-the order dismissing the 
petition asking for an audit. The answer 
to the question before us depends on the 
construction to be placed on s. 41 (4), 
Guardians and Wards Act, 1890. Bub- 
s.(2) of that section states that the pcwers 
of a guardian of the property of a minor 
-cease (a) by his death, removal or dis- 
charge; (b) by the Court of Wards assume 
ing superintendence of the property of 
the ward; or (c) by the ward ceasing to 
be a minor Subs. '3) says: 

“When for any cause the powers of a guardian 
` cease, the Court may require him or, if he is dead, 
his representative to deliver as it directs any pro- 
_perty in his possession or control belonging to the 
Leet | or any accounts in his possession or control 
Tola nE te any past or present property of the 
ward, 

Then comes sub-s.(4) which is worded 

as follows : 
- “When he has delivered the property or accounta 
ag required by the Court, the Gourt may declare 
him to be discharged from his, liabilities save as 
regards any fraud which may subsequently be 
discovered.” sy 

It will be observed that a guardian of 
the property of a minor ceases to be the 
guardian immediately on the ward coming 
ofage. On this event happening. the 
Court may require the quondam guardian 
to deliver the property of the ward in his 
possession or control according to his direc- 
tion aad similarly require him to deliver 
the accounts which he has kept relating 
to past or present property of the ward. 
That is as far as the Court can go, both as 
. regards the property and as regards the 
accounts. When the quondam guardian 
.has complied with an order passed under 
sub-s. 3, the Court may, in its discretion, 
discharge him from his liability as guar- 
dian, Save in respect of any fraud which 
may subsequently be discovered. In this 
case it was alleged that the respondent had 
been guilty of maladministration and an 
affidavit in support of this charge was 
filed. After considering this affidavit and 
giving it the weight which he considered 
it deserved, the learned District Judge 
_came to the conclusion that the applica- 
tions for the assignment of the bond and for 
an order directing an audit were frivolous 
„and being of the opinion that the respon- 
dent was entitled to an order discharging 
-him from liability granted his petition. 
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It is said that in so doing the District 
Judge erred in law. It is argued that on a 
proper construction of sub-s. (4) the Dis- 
trict Judge should, in view of the charge 
of msladministration, have refused the 
respondent his discharge and should have 
assigned the bond to the first ‘petitioner. 
This is reading into sub-s. (4) something 
which is not there. When the quondam 
guardian has complied with the directions 
of the Court under sub-s 3, the Court has 
full discretion in the matter and can dis- 
charges him if ıt thinks fit. The learned 
District Judge did think that the respon- 
dent was entitled to his discharge and 
accordingly granted it. In so doing he 
exercised a jurisdiction vested in him, and 
it is not open tothe petitioners to say that 
this Court in the exercise of its revisional 
-powers can interfere with the order. j 

In Subbarami keddi v. Pattabbirama 
Reddi (1), a Divisional Bench of this Oourt, 
consisting of Phillips and Madhavan 
Nair, JJ. held that where a guar- 
dian has been discharged and has 
filed his accounts, the Oourt cannot hold 
an inquiry under the Act into the corect 


‘ness of the accounts and determine the 


amount or the property in respect of which 
the guardian is accountable. The correc:- 
ness cf this decision has not been challeng- 
ed; nor do we think it can be challenged. 
-The same View was taken by the Oalcutta 
High O.urt in Nabu Bepari v. Sheikh Mule 
ammad (2). This being so, all that the 
Court which appointed the guardian can 
do when the minor has come of age is to 


‘discharge him or refuse to discharge him. 


In the latter case, the minor will Le left to 
pursue his remedies against the quondam 
guardian by way of a suit. The Act 
‘provides no machinery by which an in- 
quiry can be held under the Act once a 
guardian has ceased to function. 

The proper course for a Court which has 


-appointed a guardian of property to adopt 


on the minor coming of age is to refuse to 
grant a discharge if it appears that there 


is sufficient reascn to keep open the ques- 


tion of the guardian’s liability, and in this 
case to assign to the quondam minor the 
security bond. Similarly, if it considers 
that tke guardian has acted properly 
throughout and no reasonable claim can be 
brought against him, it should exercise the 
power which it has of discharging the 
guardian. In this case the learned District 


‘al £0 M 80; 97 Ind. Oas. 578; AI R 1986 Mad. 977; 


L J 249; (1996) M W N 695; 24L W 525, . 
(2) 5 Q WN 207. x 
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‘Judge has Gome tothe conclusion that the 
respondent acted proparly and has granted 
him discharge. Consequently the order is 
not open to question in revision proceed- 
ings. The two petitions before us will be 
. dismissed and the respondent will be 
granted costs on one petition. 


N D. Petitions dismissed. 
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OUDH CHIEF COURT 
Second Oivil Appeal No. 299 of 1936 
March 7, 1938 
YoRER, J. 
JAFAR ALI KHAN—Dgrgnpant— 
APPRLLANT 


VETSUS Ë 
Musammat QAMARUNNISSA —PLAINTIFp — 
RESPONDENT 

Registration Act ae I of 1908), s. 17—"Declare”, 
meaning of—Deed by person, declaring that certain 
purchasemade by him was benami for his brother 
whowas the real purchaser and owner —Held, deed 
admissible without registration to prove the benami 
character of purchase —Possession— Plaintif owner 
of 13 annas odd share in possession of whole —Defen- 
dant going in possesston—Sutt by plaintiff for posses- 
sion of whole—N a a pied ke nor defendant proving 
title to two annas share—Held plaintif entitled 
to possession of whole. 

The word “deolare” in s. 17 of the Registration Act 
is tobe taken in the same sense as the words ‘create, 
assign, etc’ used in the same section, that is as im- 
plying a definite change of legal relation to the pro- 
perty by an expression of will embodied in the doou- 
ment referred to. It implies a declaration of will not 
a mere statement of fact. Where a document written 
by a person that a certain property purchased by 
him was benamt for his brother ae declaring that 
his brother was the real purchaser and owner of the 
same, and that his brother has been in possession and 
enjoyment thereof, what it really does is to acknow- 
ledge that the executant never did have any title, 
that the purchase was benami and has been followed by 
the actual possession of the real purchaser and the 
exercise byhim of the rights of a full owner. It 
clearly comes within the description of a document 
which amounts merely to an admission of a pre-exist- 
ing state of affairs and does not operate to create 
title, and it is therefore admissible in evidence though 
unregistered, to show who the real purchaser wag. 
Sakharam Krtshnajiv. Madan Krishnaji (3), Bagesh- 
wart Charan Singh v. Jagarnath Kuari (4), Satrohan 
Lal v. Nageshwar Prasad (5), Sttla Bakhsh Singh v. 
Jang Bahadur Singh (6) and Bhagat v. Madho Prasad 
(7), relied on. [p. 380, cols. 1 & 2.] 

The plaintiff widow was in possession of full 16 
annas share of a certain plot. Her case was that 13 
annas odd share had been purchased by her husband 
and given to her in lieu ofherdower, Since then she 
had been in possession ofthe entire plot. The plaintiff's 
case was that on some date, not specified, the brother 
of her husband took some portion of these plots on 
rent, but he had paid no rent for two years and had 
made constructions on the land, and ehe, therefore, 
‘sought pessession over the whole of these plots by 
demolition of the constructions and she also claimed 
arrears of rent. Various defences -were put forward 
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but all failed. The plaintifs, however, could not 


‘establish her title to the remaining two annas odd 


are The defendant also could not establish his 
it it: 
Held, that the plaintiff was a person who not only 
had possession over these plots but had also a clear 
title and her position wag being interfered with and 
she had been dispossessed to some extent by the 
defendant, a person who had no title of any kind, 
and all of whose suggestion in regard to title had been 
negatived. It was, of course, a fact that the plaintiff's 
purchases did not cover the whole 16 annas share in 
these plots but it was o clear that by her pur- 
chases of the 13 annas odd share, possession has been 
obtained and exeroised over the whole area. ere 
had never been any partition of these plots, and 
therefore the possession of the plaintiff clearly extend- 
ed to the whole of these plots and she was entitled 
to continus to retain possession of the whole unless 
and until partition was sought by some person 
having a title tothe remaining share. {p. 381, col. 3.] 

§.0. A. against the order of the Oivil 
J udge, Malihabad, Lucknow, dated July 31, 
1936. 

Sesera. M. Wasim and Naziruddin, for 
the Appellant. 

“Mr. Mohummad Ayub, for the Respondent. 

Judgment.—This is a second appeal 
by one Jafar Ali Khan, defendant, against 
whom plaintiff-respondent’s suit for pos- 
session of the Jand in suit and certain 
damages were. decreed by the trial Court 
whose decree has been maintained by the 
Civil Judge cf Malihabad, Lucknow. 

Mohammad Ali Khan, whose widow, Mu- 
sammat Qamr-un-nisa, is the plaintiff-res- 
pondent, Abid Ali Khan, who died in 1933, 
and the defendant-appellant Jafar Ali 
Khan were three brothers. On November 
6, 1902, a sale deed of a 8 annas 7 pies odd 
share in the three plots in suit was execut- 
ed by Nawab Sher Afgan and his wife for 
Rs. 75 in favour of Abid Ali Khan, Sub- 
Bequently on August 28, 1904, a sale deed 
of a 4 annas 9 pies odd share in the same 
plots was executed in favour of the same 
Abid Ali Khan for a sum of Rs. 40 by 
one Mehdi Ali Khin. By these two pur- 
chases Abid Ali Khan prima facie became 
the owner of a 13 annas odd share in these 
plots. Ib was the plaintiff's case that this 
purchase was a benamt p3rchase by Mo- 
hammad Ali Khan who3:bsequent to the 
purchase was in actual possession of the 
property, and who aftsar making an cra} 
gift to her in lieu of d»wer in 1911, further, 
on January 27, 1914, executed a registered 
deed of gift of this property in her favour. 
Since then she claims to have been in 
possession of it and to have made certain 
constructions on it The plaintifi’s cage was 
that on some date, not specified, the de- 
fendant-appellant took some portion of 
these plots on rent, but he had paid no 
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rent for two years and had made construc: 
tions on the lund, and she, therefore, sought 
possession over the whole of these plots by 
demolition of the constructions and she also 
claimed arrears of rent. The defence put 
forward by Jafar Ali Khan appellant was 
that the purchase was not benami, and 


that Abid Ali Khan was the real owner of. 


the property, and he, Jafar Ali Khan had 
in 1935 succeeded tothe property as heir 
of his brother. He further said that he 
was in permissive possession pricr to his 
brother's death and had been building on 
these plots with his brother’s permission. 
In this way he denied tenancy and he fur- 
ther pleaded limitation and adverse posses- 
sion. 

The trial Court came to the conclusion 
that the plaintiff had failed to prove by posi- 
tive evidence that the price of these plots 
had been paid by Mohammad Ali Khan, 
but it „held that as Abid Ali Khan had 
acknowledged that the property only stood 
in his name benami, hence the purchase by 
Mohammad Ali Khan was proved. It fur 
ther held that the obtaining of possession 
bs the defendant as a tenant was not prov- 
ed and that the defendart was nol in ad- 
verse possession for more than 12 years 
and, therefore, no question of limitation 
arose As regards the remaining share of 
2 annas cdd waich was not covered by the 
sale deeds of 1402 and 1901, the Gourt held 
that the plaintiff's title was not proved, 
but the plaintiff, being a co-sharer of the 
13 annas odd share was entitled to a decree 
for possession over the whole of the plots 
against Jafar Ali Khan, considering him 
asa trespasser, thatis the trial Court ap- 
parently regarded the plaintiff as entitled 
to sue in a representative capacity and to 
recover possession over the whole of the 
plots cespite the fact thit by her title deeds 
she had acquired only a 13 annas odd share. 
In the lower Appellate Oourt the conclu- 
sions followed much the same lines It 
was held thatthe purchase-by Abid Ali 
Khan was benamt on behalf of his brother, 
Mohammad Ali Khan, and that this was 
proved by the document, Ex. 4, dated 
May 5, 1916, whereby Abid Ali Khan had 
given what has been called a declaration 
to that effect. The lower Appellate Court 
confirmed the trial Court’s decision on the 
question of tenancy and in regard to the 
remgining share of 2 annas odd, it upheld 
the Munsif’s decision apparently on the 
same grounds. Thedecision is put in this 
way. 

“The possession of the respondent, is over the whole 
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16 annas share and the deed of gift(Ex 3) in her 
favour also relates to the whole. Appellant ehould 
have shown 13 years’ adverse possession over the 
3anneas share, which, as I have held above, has 
not been established. Thus the appellant has no 
case even for 3 annas. It appears that although 
Exs, 1 and 2 transferred 13 annas share only, pos- 
session was given over the whole.” _ : 

There are two main questions in appeal. 
The first is as to the admissibility of this 
document, Ex. 4, executed by Abid Ali 
Khan on May 5, 1916, and the second is 
in regard to the remaining share of 2 
annas odd not covered by the plaintiff's 
title deeds. The document, Ex. 4, may be 
described roughly as a declaration that the 
executant Abid Ali Khan has no title in 
the plots transferred to him by the two 
sale deeds and that the title rests with 
his brother, Mohammad Ali Khan, on whose 
behalf the purchase were made benami and 
who has since been in proprietary posses- 
sion of them. The relevant portion of the 
document runs more or jess as follows : 

“Three plots standing in my name under two 
deeds dated November 6, 1902, and August 28, 1904, 
were purchased by Mohammad Ali Khan with his 
own Money on which he had been in possession 
as proprietor from the date of the purchase and 
the sale deeds are in his possession and he has got 
the compensation in a land ka akang proceeding 
regarding a portion thereof, and has built houses on 
some portions, and these have fallen down and he’ 
wants to borrow money from the Municipal Board: 
for re-building them. 4 therefore, hereby declare 
for the satisfaction of the Municipal Board and for 
establishing Mohammad Ali Khan's title that ha 
was the purchaser of the property, and I had no 
right or title in them, and he has the complete 
tights ofan owner.” 

Prima facie this document would seem 
to come within the mischief of s. 17 (1) (b) 
of the Indian Registration Act which pro: 
vides that-among the documents compulso- 
rily registerable are included : 

“\b) other non-testamentary Ginstruments which 
purport or operate to create, declare, assign, limit 
or exiingnish, whether in present or in future, any 
right, title or interest, whether vested or contin- 
gent, of the value of one hundred rupees and up- 
wards, to or in immovable property ” 

Tne lower Appellate Court was of opin- 
ion that this document came within the 
contemplation of the section in so far as 
it purported to declare the title of Moham- 
mad Ali Khan, but it was admissible as 
an admission of Abid Ali Khan presum- 
ably because Abid Ali Khan was on the 
defendant's own admission his predeces- 
sor-in-title. Learned Counsel for the de- 
fendant-appellant contends that the docu- 
ment is inadmissible altogether by reason 
of the provisions of s. 17, read with s. 49 
of the Indian Registration Act which pro- 
vides that : r 

“no document required by s. 17 or by. any’ provi- 


80 
sion of the Transfer of Property Act, 1888, to be 
registered shall (a) affect any immovable property 
comprised therein, or (b) confer any power, to adopt, 
or (e) be received ae evidence of any transaction 
affecting such property or conferring such power, 
unless it has been registered " 

He further contends that the proviso to 
this section added by the Amended Act 
of 1929 has no application. In this connec- 
tion he relies on two rulings reported in 
A. I. R. 1934 Lahore, p 604, 149 Ind. Oas. 
p. 154 Abdul Rahman and Others v. Gurdit 
Singh and Another (1) and 51 Ind. Oas. 
p. 391 Kishen Chand and Others v. Munici- 
pal Committee of Amritsar (2). In the form- 
er of these two cases it was held that 

“a document which purports to record a payment 
to certain persons of money described as having 
been spént by them in re-building a house and also 
per to declare that the executants held no title 
n the house and had relinquished their connec- 
tion with it, requires registration and if unregister- 
ed cannot be admitted in evidence 
In this rul'nga reference was made to the 
other ruling which similarly laid dowa 
that “a document which contains a declara- 
tion by a person that he holds notitle in 
immovable property of Rs. 100 in value 
requires registration, and if it is un- 
registered, it cannot be received as evi- 
dence of any t’aasaction affecting such 
property.” It is, I think important to note 
that in both these cases the document 
amounted to a transaction affecting pro: 
perty, that is to say, effecting some change 
in the legal relationship of the parties to 
the property described. With these two 
rulings it is, however, necessary to read 
a very well-known ruling on the question 
“what is meant by the word declare’ in 
s. 17 of the Registration Act?" It was 
laid downin I. L.R 5 Bombay, pige 232 
Sakharam Krishna and another v. Madan 
Krishnaji (3), tiat “the word ‘‘declare” in 
s. 17 of the Registration Act is to be taken 
in the same s2nse as the words; ‘create’ 
assign, &c. used in the same section that 
is as implying a definite change of legal 
relation to the property by an expression of 
will embodied in the document referred to. 
It implies a declaration of will, not a mere 
statement of fact, and thus a deed of parti- 
tion which causes a change of legal relation 
to the property divided amongst all the 
parties, to it, is a declaration in the intended 
sense, but the letter containing admission, 
direct or inferential, that a partition once 
took place does not ‘declare’ a right within 
(JA IR 193! Lah. 604; 149 Ind. Oas. 154;6 RL 
657; 35 P L R 570. 
of) 5l Ind. Oas. 301; 390 P R 1919; 80 PLR 


1919. 
(8) 5 B 232, 
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the meaning of the section. Itis not the 
expression or declaration of will by which 
the right is constituted” This exposition 
of the law on the subject has been approved 
by their Lordships of tha Privy Council 
in L. R 59 I. A, page. 130 (Bageshwan 
Charan Singh v. Jagirnath Kuari and 
another) (4) at page 137*. Speaking of this 
judgment of the Bombay High Oourt, their 
Lordships said; i 

“Though the word ‘declare’ might be given & 
wider meaning, they are satisfied that the view, 
originally taken by West, J. is right. The dis- 
tinction is between mere recital of a fact and some- 
thing which in itself creates a title.” 

I think it would be difficult to hold that 
this document, Ex. 4, is a document which 
creates a title. What it reallv does is to 
acknowledge that the executant never did 
have any title, that the purchase was 
berami and has been followed by the 
actual possession of the real purchaser 
and the exercise by him of the rights of 
a full owner. Learned Counsel for the 
respondent also referred to two cases of 
this Oourt, namely 19 O. O.. page 75 
Satrahan Lal and another v. Nageshwar- 
Prasad and others (5), in which a reference 
was made to tife above-mentioned ruling 
inI L R 5 Bom. p 232. which was adopted 
as a guide and 100 W. N. page 624 Sttla 
Bakhsh Singh and another v. Jang Bahadur 
Singh and others (6) at page 6277. Anther 
case of this Court in which the view taken 
in 190 O., p. 75 Satrohan Lal and another 
v Nageshwar Prasad and others (5), was 
followed is reported in 11 O. W. N., page 
1071 Bhagat and others v. Madho Prasad 
and others (7). To my mind the docu: 
ment in qnestion in the present case does 
not really present any serious difficulty. 
It clearly comes within the description of 
a document which amounts merely to an 
admission of a pre-existing state of affairs 
and does not operate to create title, and 
it was, therefore, admissible in evidence. 
Relying on this document the two lower 


Gourts have rightly held that the purchase 

(4) 59I A 130;136 Ind. Oae. 798; 90 W N43;A I 
R 1932 P C 55; 36 OW'N 250; 35 L W 217; (1932) A L 
J 186; 55 O L J136; 62M L J-296; 34 Bom L R 463; 
Ind Rul (1932) P O 142; 13 P L T2379; 11 Pat. 272; 
(1932) M W N 660 (PO). 

(5) 19 O O 75; 35 Ind. Oas. 770; 3 O LJ 338; AIR 
1916 Oudh 339, 

(6) 10 O WN 634; 145 Ind, Oas. 805; AIR 1933 
Ondh 347; 17 R D 681; L R 14 A (O) 581; 6R 


O 68. 
(7) 11 O W N 1071; 151 Ind. Oas. 452; 7 Q 


127; A I R 1934 Oudh 482; 1934 O L R 745; 10 
Luck 208, 


“Page of 59 I eee 
+Page of 10.0 W-N— Hd]. a 


"4098 


of this property in the name of Abid Ali 
. Khan was really a purchase by Muham- 
- mad Ali Khan. The plaintiff's title was, 
therefore, clearly established. I do not 
think it is necessary in these circum- 
stances to go into the question whether the 
proviso to s. 49 could have any applica- 
tion. 

As regards the question of the two annas 
odd share which ia not covered by the 
sale deeds in the name of Abid Ali Khan, 
it is contended on behalf of the appeliant 

at the plaintiff was mot entitled to get 
possession by ejectment of the defendant- 
appellant. It is to be bornein mind that 


the plaintiff's case of tenancy has failed, 


but so ulso has the defence case that the 


appellant: succeeded to this property as ' 
Khan. Abid Ali, 


the heir of Abid Ali l 
` Khan clearly had no title whatsoever 
to any shaie in these plots. 
further point io be ccnsidered that it was a 
"pait ofeihe defence case that the defend- 
ant's possession began as premissive pos- 


session based on permission given by Abid. 


Ali Khan. That case clearly falls to tLe 
ground when it is shown that Abid Ali 


Khan had no status whatever with regard. 
to thses plots except that ‘of a benamtdar.: 


On behalf of the appellant it is contended 
that as the plaintift is unable to prove 


title over this remaining porticn of two’ 
anuas odd share and the defendant also, 


is unable to prove title, but the defend- 
ant js in actual pcssession, the plaintiff 
was not entitled to get a decree for pós- 
session over the whole of the plot. Learned 
Counsel referred to the ruling reported in 
LR. 1.1L A, page 51 Achal Ram v. Udai 
‘Partab Addiya Dat Singh (8), at page 31" 
for the proposition that a 
“the plaintiff, seeking to recover possession of an 
estate against a peison who is in possession must 
recover upon the strength of his cwn title and 
not upon the weakness of bis adversary's title”. 


He has also rejeired tothe ruling reported 
in L. k. £0I. A., page 99 Ismail Anf v. 
Muhammad Ghouse (9). In that case their 
Lordships heid that the positicn in the 
case befcre them was. that there was a 
person in possession of this property for 
6: years past without any title, and this 
person was being wiliully, improperly 
and illegally intertered with by a person 
who had no „itle himself. They held that 
the possession of the- plaintiff: was sufficient 

(8311 I A 51 atp. 57; 10 O 511; 48ar. 607; 8 Ind. 
Jur. 414 a Q). Be tee 

(9) 20 1 A 99, 20 .O 884; 6 Sar. 305; 17 Ind. Jur. 321 
PO . ; 
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eyidence of title as owner agaist the 
defendant. After refering tos. 9 of the 
Specific Relief Act (Act I of 1877) they 
held that it was certainly right and just 
that the plaintiff should be able, against 
a person who has no title and is a mere 
wronug-doer, to obtain a declaration cf title 
a8 owner and an injunction to restrain the 


.wrong-doer from interfering with his pos- 


session. Learned Counsel only ‘relies on 
this ruling for the proposition that mere 
possession is sufficient to defeat a plaintiff 
who has no title, but it is clear that for 
anything other than the general proposi- 
tion this ruling is not very helpful because 
the .facts are of an entirely different nature. 
Here we have the plaintiff a pereon who not 
only has possession over these plots but 
has also a clear title and her position.is 
being interfered with and she has been 
dispessessed to some extent by the defend- 
ant, a person who has not title of any 
kind, and all of whose suggesticn in regard 
to title have been négatived. It is, of 
course, a fact thatthe plaintiff's purchases do 
not cover the whole lb annas share in these 
plots but itis equally clear that by these 
purchases of the ]3 annas odd share, pose 
sessicn has been obtained and exercised 
over tLe whole area. There has never been 
any partition of these plots,‘and, therefore, 
the possession of the plaintiff clearly 
extends to the whole of these plots and she 
is entitled to continue to retain possession 
of the whole of these- plots unless and 
until partition is sought by some person 
having a title to the remaining two anns 
odd share. Learned Counsel for the res» 
pondent has referred toa. ruling reported 
in 6 O. W. N., page 536 Bashir Ahmad and 


. others v. Parshotam and others (10). On 


page. 543* I find it stated: 

“It is a well-settled mle of law that one co 
sharer can maintain a suit for ejectment in a 
of the entire property against a trespasser. The 
mere fact that a co-sharer brings such a suit can, 
therefore, be no evidence that he denied the title 
of the other co-sharers.” 


That, of course, was a suit of an entirely 
diferent nature, but it seems to me that 
the underlying principle is applicable to 
the present case and has rightly been held 
applicable by the two lower Courts, who held 
that the defendant being only a trespasser 
was liabie to be ejected by any co-sharer of 
the property. The plaintiff's suit was rigatly 
decreed by the lower Court: and the 
defendant's appeal was rightly dismissed. 


(10)6 O W N 586;115 Ind. Oas. 440; 13 RD 467; A 
I R 1929 Oudh 337, Ind. Rul. (1929) Oudh 264. 2 
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I find no force in this appeal and dismiss 
it accordingly with costs. os f 
D. Appeal dismissed. 





PATNA HIGH COURT 
Civil Revision No. 209 of 1937 
November 20, 1937 
DHaVLE, J. 
RAMCHANDRA JHA AND OTHERS 
—~-PETITIONBES 
PETRUS 
PRASAD THAKUR agp OTHERS— 
: OppPOosITE PARTY 

Civil Procedure Code (Act V of 1908), 0O. KAT, 
r. 100 -Applicants under, not party to mortgage sutt 
found in possession of property— Possession subject to 
mortgage rights of decree-holder—Application, if 

ld be allowed. 

me the applicants under O. XXI, r. 100, Civil Pro- 
cedure Code, are found in possession of the proper- 
ty, but subject tothe mortgage right of the deciee- 
holder to whose POE a suit the applicants had 
not been parties, it is clearly immaterial whether or 
not their asion was subject to some mort 
right of the dearee-holder who did not make them 
parties tothe mortgage suit and their application 
should be allowed. 


O. R. against an order of the Bub- 
Judge, Darbhanga, dated January 3U, 
1937. 


Mr. K. K. Banerji, for the Petitioner. 

Messrs. Hasan Jan and Amaresh Chandra 
Sinha, for the Opposite Party (minor). 

Order.—This is an application in revi- 
sion against an order dismissing an appli- 
cation under O. XXI, r. 100, Civil Pro- 
cedure Code, on the ground that “the 
applicant was in possession of the disputed 
lands subject to the mortgage right of 
the, decree-holder”. It has been contended 
on behalf of the applicants that the lower 
Court has entirely musapplied r. 101 of 
O. XXI and dismissed their application, 
since the rule referred to requires the 
Gourt, on being satisfied that the applicant 
was in possession of the property on his 
-own account or on account of some person 
other than the judgment-debtor, to direct 
that he be put into possession of the 
property. What the learned Subordinate 
Judge has done is to find the applicants 
to have been in possession but subject to 
the mortgage right of the decree-holder. 
The applicants were no parties to the 
décres-holder’s mortgage suit. An attempt 
has been made on behalf of the opposite 
party to support the order of the lower 
Gourt by arguing that the applicants 
were representatives of the mortgagor and 
that therefore their claim had been rightly 
dismissed. - But I do not see how- they 
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can be rightly regarded as the repre- 
sentatives of the mortgagor at all. There 
was a partition of the tauzi, and in that 
partition the mortgagor got one takhta, 
and the applicants or their predecessor- 
in-interest another takhta. In a partition 
suit, nO party represents any of the other 
parties. The learned Advocate has also 
endeavoured to argue that the lower Court 
has not arrived at a positive finding that 
the applicant was in possession of the 
disputed lands at all. But this conten- 
tion is negatived by the extract that I 
have given from the order of the lower 
Court. If the applicants were, as the 
lower Court has found, in possession of the 
property, it is clearly immaterial in an 
application under O. XXI, r. 100, whether or 
not their possession was subject to some 
mortgage right of the decree-holder who 
did not make them parties to the mort- 
gage suit. The contention on behalf of the 
petitioner is clearly right and must be 
accepted. The order of the lower Court is 
set aside, and the application under 
O. XXI, r. 100, allowed with costs in both 
Courts, healing fee in this Court one gold 
mohur. 


D. ° Application allowed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 260 of 1933 
March 23, 1936 

Bosg, J. 

ANANDRAO —PLaINtize — APPELLANT 
VETSUS 

ANNAPURNA BAI—Dgrenoant— 

RESPONDENT e? 

Hindu Law—Debts—Widow—Widow can bind her- 


. self by obtaining loan—She can bind husband's estate 


if debt ts for necessity — Her intention must be 
gathered from surrounding circumstances — Suit by 
creditor to enforce liabtlity—-lt is not enough to show 
that widow intended to create liabslitty upon estate— 
Oredstor must make tt clear that he wants to proceed 
agatwnst estaie as well. 

When a Hindu widow obtains a loan, she is at 
liberty to bind herself personally. Sheisalso entitled 
to bind her husband's estate, when the purpose for 
which she borrowed was a necessary one. hether 
in any particular case she intended to do the one or 
the other must be gathered f:om all the surrounding 
circumstances. In this respect there is no real dis- 
tinction in principle between a case where acharge 
is formally created by the widow, and another where 
she executes a bond for the money advanced. But 
this is not all, the rule does not end thee. It is not 
enough to show that the widow intended to create 
a liability upon the estate in her hands, and that she 
was entitled to do so. The creditor also has a part to 
play. He is entitled to proceed against the widow 
personally, if he wants and not worry about the 
estate. - Theratore:= when he- comes -to~ enforces hig 
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claim, he must make it clear that he wants to proceea 
against the estate as well if that is his intention. 
[Case-law referred to] 


8. O. A. from the appellate decree of the 
Court of the District Judge, Hoshangabad, 
dated April 1, 1933, in Civil Appeal No. 94 
of 1932, confirming the decree of the Court 
of the Sub- -Judge, First Class, Betul, dated 
August 26, 1932, in Oivil Suit No. 9 of 
1932. 

Mr. K. B. Tare. forthe Appellant, 

Mr. D. W. Kathale, for tha Respondent. 


Judgment.—One Keshao Rao died in 
the year 1926, leaving three widows 
Musammats Anpurnabai, Anjirabai and 
Ohandrabhagabai. The first two are the 
defendants in this case, and the third, 
Ohandrabhagabai, is dead. Sne died in the 
year 1930. Before her death she executed 
the bond, on which the suit is based, in 
favour of the plaintiff, Anand Rao, i 
Rs. 700. The plaintiff sues the defendants 
as Ohantdrabhagabai'’s legal representa- 
tives, and the main question for decision 


‘is whether he can recover his dues from 
Keshao Rao’s estate, although the bond does 
| not purport to bind it. 


There is a difference of opinion on this 
point. The Bombay and Allahabad High 
Courts hold the estate is not bound: 
Gadgeppa Desai v. Appaji Jivanrao (1), 
Bhagwantrao Abaji v. Ramanath Kaniram 
(2), Shiamanand v. Har Lal (8), Dhiraj 
Singh v. Manga Ram (4), and Kallu .v. 
Faiyaz Ali Khan (5). The Oalcutta and 
Madras High Courts on the other hand 
hold it is, if the debt was incurred for 
necessily: Ramcoomar Miter v. Ichamoyi 
Dasi (6), Hurry Mohan Rai v. Ganesh 
Jogayya v. 


Nimushakavi Venkataratnama (8), and 


-_Veerabadra diyar v. Marudaga Nachiar 


(9). In my opinion the true rule lies 
between these extremes, and has been 
enunciated by Mookerjee, J., in Rameswar 
Mondal v. Provabati Debi (10). But before 
referring to that, I will 
Bombay — Allahabad decisiona. 


“3B 
5 D 59 Std 1 111 Ind. Oas. 704; 30 Bom. L R 881; Al 


(3) 18 A 471; AWN 1886, 151, 
(4)19 A 300; AWN 1898, 69 
55 A L J 367; A W N 1908, 173. 

6) 60 36;6 OL R429, 

7)10C 823 (F B). 

8) 33 M 492; 5 Ind. Cas,271;7 MLT 112; 20ML J 
412; nD aw Ne. 

9) 34 M 188 at p 205; 8 ua Oas. 1072; (1910) M W N 
799; 9 M L T 235; 2I1IMLJ3 

(10) 19 OWN 313; 25 Ind. Oaa, 84; 20 ULI. 
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“The Allahabad view is given in its 
clearest terms in Dhiraj Singh v. Manga 
Ram (4). It is this; The creditor could 
have obtained a charge on the property by 
an instrument charging the estate, if he 
hed so chosen, before lending the money; 
he refrained from doing so, and accepted 
the personal liability of the widow instead. 
Not having obtained a charge, he cannot 
be allowed to reccver his debt from 
the property in the hands of the reverioners. 
The Bombay view is much the same, 
although it is stated in a different form. 
Trevelyan agrees with it in his Hindu Law 
(Third Edition, page 533), where he points 
out that 

“a manager cannot bind the co-parcenera s or a minor 


owner personall rs although he may bind them by a 
mortgage or sale’ 
and asks, “why should a widow be in a differ- 
ent position ?” 

It seems to me the question is settled 
by the Privy Council. In Kwim-ud-din v, 
Govind Krishna Narain (11),their Lordships 
point out that the general principle of Hindu 
Law is that he who takes an estate becomes 
liable for the debts of the estate, and in Sa- 
krabhai v. Maganlal (12), the learned Chief 
Justice, Sir Lawrence Jenkins, after an 
elaborate consideration of the texts, states : 

“Two fundamental rules are to be found in the 
texts: (a) that he who takes the estate must be 
made to pay the debts of it, and (b) that a debt 
contracted for the use of the family must be paid 
by the head of the family.” 

He then asks 

“If then, the texts do not attribute a more bind- 
ing operation to a debt secured by a specific charge, 
is there any principle established by the authori- 
ties bindmg on us which requires that we should 
answer thereference in the negative ?” 
and continues 

“The cases show that the manager ofa family 
business can make its assets liable for a rade 
debt, without a specific charge, and Kamessur 
Pershad v. Run Bahaaur Singh's case (13), shows 
that the ability of a widow to charge the in- 
heritance so as to affect it in the hands of the 
reyersioners is judged by the same princiles as - 
are applicable to a charge by a manager.” 

He concludes by saying, 

“as in the case of a manager, so in relation to a 
widow, the touchstone is nesessity.” 

lt is true the learned Judges in Bhagwant 
Rao Abaji v. Kamanath Kaniram @), hold 
that the rule is too widely stated there, 
and that it must be confined to trade debts 
borrowed on the credit of assets belonging 
to a family business. But with all due 


(11) 36 IA 138;3 Ind. Oas. 795; 13 O W N1117; 10 
O Ld 243; 11 Bom. LR 911; GA L J 807; 6M LT 


975; 31 A 497;19 M L J 687 (P O). 


(13) 26 B 206 at p 218. 
ec °° 843; 8 O L R 861; Syl A 8; 4 Sar. 210 
Si a3 
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respect I am unable to agree that the reasons 
on which the learned Chief Justice bases 
his decision are so confined. Mcreover, 
their Lordships of the Privy Council were 
not dealing with a trading family in 
Karim-ud-din v. Govind Krishna Narain 
(li), and they placed no such limitation 
, upon the doctrine they propounded. 

Golapchandra Sarkar Sastri is of the 
same Opinion in his learned treatise on 
Hindu Law (Seventh Edition, 817 and 818). 
He points out that under Hindu Law the 
widow takes the estate as the surviving 
half of her husband, and that her life is 
deemed the continuation of her ‘husband's 
life for the purpose of ascertaining the 
reversionery heir. He then concludes: 

“The reversioner cannot succeed in most cases 
except upon the theory tl at the husband lives in the 
widow, and dies when she dies. It appears to be 
perfectly reasonable and equitable that his liability 
‘should be determmed by the same theory which 
forms the foundation of his right, he being entitled 
‘to the residue left after meeting the widow's lawful 
expenses. 

However, as [have said, the true 1ule 
appears to lie somewhere between these 
two positions. There can be no doubt that 
when a Hindu widow obtains a loan, she 
is atlberty to hind herself personally. 
She is-also entitled to bind her husband's 
estate, when the purpose for which she 
berrpwed was a necessary one. Whether 
in any. particular -case she intended-to do 
the one or the other must-be gathered from 
all the surrounding circumstances. As 
Mookerjee, J. points out in Rameswar 
Mondal v. Provabatt Debt (10): 

“In this respect there is. no real distinction in 
principle between a case where a charge is formally 
created by the widow, and another where she 
executes a bond for the money advanced.” 


‘Sir Lawrence Jenkins, O. J., was of the 
.Bame opinion in Sakrabhait v. Maganlal 
- (4192), when he distinguished Gadgeppa Desai 
VY. Apaji Jtcanrao (L, on the ground that the 

decision there did not turn On a question 
of law, but on. a finding of fact, namely 
that 
. . “ag the advance was made on-the widow's personal 
credit, the property. ın the hands of her adopted son 
-could-not be made hable.” 


n. But this is not all, the rule dces not end 
there. It is not enough to show that the 
‘widow intended to create a liability upon 
-the estate in her hands, and that she was 
‘entitled to. do so. The creditor also has 
a partto play. He is entitled to proceed 
‘against the widow personally, if he wants, 
and not worry about the estate. Therefore, 
when he comes to enforce his claim, he 
‘must make it clear that-he wants to proceed. 
against the estate as well, if that is his 
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intention. This isthe decision in Rameswar 
Mondal v. Provabati Debt (10), also and 
seems to be the only rule deducible from 
a number of Privy Council decisions which 
have been elaborately analysed in Veera- 
badra Aiyar v. Marudaga Nachiar (9). There 
is no need for me to cover the same ground. 
It is enough to state that the principle bas 
again been confirmed in Lalit Mohun Hoy v. 
Shrimatt Dayamoyi (14), where their Lord- 
ships quote the following remarks ofthe 
Oalcutta High Court with approval, and 
base their own judgment on them: 

“It is possible that although no charge was 
created, the original debt haying been for lawful 
purposes, the cieditor might have recovered his 
debt trom the estate left by Bharat, if he had 
chosen to doso, But in order to make ‘the estate 
hable he ought to have framed his suit in a proper” 
manner, What he asked tor was simply to havea 
personal deciee against Manomohiniand the guardian 
who was made the second defendant The Court 
passed a deciee against the minor alone," 


` The creditor's suit against the estate 
failed simply because it had mot been 
properly framed. The decision in Nugender 
Chunder Ghose v. Sreemutty Kaminee Dossee 
(15), was to the same effect. 

In the case beiore me there is no ques- 
tion about the suit not being aguinst Keshao 


“Raos estate. “ It is true the plamt has been 


badly drafted, but it 1s obvious the defend- 


-antes cannot be made personally liable, and. 


there is no other ground on which ihéy 
can be sued as Ouandrabhagabai's legal 
representatives. Moreover, they themselves 
have never had any doubt as to what was 
meant, for they pleaded ihat the estate is 
not bound "as 

“inasmuch-as Ohandrabhagabai did not make the 


debt in suit a charge on the property in the hands 
of the defendanta." 


Another question is also raised. It. ig 
argued that as one of two co widows cannot 
ulienate the estate even for necessity without 
the consent of the other, it follows she 
cannot bind the estate by a document which 
dces not purport to charge it. Mulla in- 
dicates at page <08 ot nis Hindu Law 
(Eighth Edition) that there may be cases 
where one of two co-widows acting alone 
can bind the estate. This question has not 
yet been tried, and there are no proper 
pleadings cn the point. It would, there- 
tore, be premature to discuss> it at this 
stage. 

Toae other questions discussed above 
have not been wied either, The suit has 

(la) A IR 1937F O 41; 165 Ind. Oas. 469; (1927) M 
W N 95; 52M L J 426, 28 Hom LR 759; 9510 W 709; 
45 O L J 404 (P 0), i l s 

(15) 11 MIA 241 at pp. 262, 908; 8 W RP O17323 
Suther 77; 2 Sar, 275 (P O). ” 
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been dismissed on a preliminary point, the 
lower Oourts holding that the estate is not 
liable, ag the bond in suit does not purport 
to bind it. As I have indicated, this is 
wrong. The decree of the lower Oourts 
will, therefore, be set aside, and the case 
remanded for a completion of.the pleadings, 
and atrial of such issues as: will arise out 
-of them. Oosts will follow the event, The 
-appellants will be given a refund of the 
-court-fees paid on this appeal. 
B. Decree set aside.. 


PATNA HGH COURT 
Oivil Appeal No. 981 of 1937 
July 28, 1934 
JAMES AND Day ip, JJ. 
THAKUR PRASAD MARWARI anp 
OTHABRS—APPHLLANTS 


VETSUS 
CHAMAN RAM MARWARI AND OTHERS 
. — RESPONDENTS 
Registration Act (XVI of 1908), ss. 34, 36, 77~ 
‘Registrar extending time under 8, 34—Order not 
signed ‘by him but by Sub-Registrar—Hffect—Process 
- served on executants not in prescribed form~-Whe- 
i soe Mbaka right to bring suit, if registration is 
refused, 

_ It is more proper for the District Registrar whén 
“he makes an order extending time under 8. 34, Re 
-gistration Act, to sign it himself; but where euch an 
--order is signed for him by the Sub;Registrar, the 
„eflect of this order cannot be regarded as invalid be- 
-Cause the District Sub-Registrar signed it for him. 
-. The Sub-Registrar when moved to issue process 

under a. 36 of the Registration Act, ought to apply 

to the prescribed Local Court for, issne of a sum- 
„mons; but the fact that he does not take the proper 
. Steps to secure the attendance of the defendants can- 
_not, in any way, prejudice the right of “the 
plaintiffs to institute a suit under s, 77, Registra- 

tion Act, when registration is r 
0. A. from the appellate decree of the 
District Judge, Santal Parganas, dated 

August 24,1934. 

Dr. P. K. Sen and Mr. K. P. Sukul, for 
‘the Appellants. | |. 
Mr. G. N. Mukharyi, for the Respondents. 
James, J—The suit out of which this 
, appeal arises was instituted under e. 77, 
-Registration Act, praying for an order, for 
the „registration of two documents which 
had been executed by the defendants. The 
suit has been decreed, and the defendants 


. appeal has been dismissed by the District - 


Judge of the Santal Parganas. It appears 
‘thatthe plaintiffs immediately after execu- 
.tion of the document applied for registra- 
: tion; but they could not secure the atten- 
; dance ef the defendants to admit execution. 
¿On the last day on, which such an applica- 
ition could be made under 8., 34, Registra- 
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tion Act, the plaintiffs applied for extension 
of time in order to secure the attendance 
of the defendants and prayed also for issue 
of process to compel their attendance. 
The application was referred to the Dis- 
trict Registrar who granted it after impose 
ing afine; but it appears that the notice 
which should have been served in the 
form of a summons under the Code of Civil 
Procadure, was issued as a mere notice 
from the office of the Sub-Registrar. The 
defendants did not appear, and on the 
expiry of the second period of four months, 
the Sub-Registrar refused registration, 
The plaintiffs appealed to the District 
Registrar who dismissed their appeal, 
whereupon they instituted a suit under s. 77 
-Registration Act. f 

‘Dr. P. K. Sen on behalf of the appellants 
suggests that the plaintiffs could not pro- 
perly prosecute a suit under s. 77 of the 
Act: because in the first place.the original 
-order extending time was not-legal: and in 
the second place; the refusal to register 
,could not be properly regarded as in accord- 
-ance with law, because the Sub-Registrar 
-had not observed -the proper procedure in 
“the “issue of process on the defendants, 
The learned ‘District Judge has remarked 
that .it.may. be questioned whether the 
-District Sub-Registrar had power to issue 
an order extending time under s. 34 %1), 
Registration Act, but from the form of the 
order it appears to be lear that it was 
‘issued: by the:District Registrar, but signed 
for him by -the -District- Sub-Registrar. It 
“might perhaps ,be ‚more proper for -the 
District Registrar, when he makes an order 
of this kind--to -sign it: himself; but the 
-effect of this order cannot-be regarded as 


invalid, because the District Sub- Registrar 
.signed:it forhim. The Sub-Registrar,when 


-he was moved-to issue process.under..s..36 
of the Act ought to have applied to the 
prescribed Local Court for issue of a sum- 


.mons;. but the fact that he, did ‘not take 


the proper steps to-secure the attendance 


-of the defendants cannot, in any way, pre- 


-judice the right of the plaintiffs to institute 


‘a suit unders. 77, Registration Act, when 


registration was refused. The utmost 
which could. bave been claimed. by.the 
‘defendants would have been for them to 
be excluded from liability for costs, because 
they have had no proper notices of the 
execution proceedings; but it was hardly 
-possible for them to plead in_ the present 
“case that if proper notice had been served 
they would have attended , and admitted 
‘execution, because they attempted in the 


et 2 
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- “present litigation to demonstrate that the 

documents had not been properly executed 

at all and that they therefore ought not to 

be registered.- There is no merit in this 

appeal which must be dismissed with costs. 
Dhavie, J.—I agree. 


D. Appeal dismissed. 





NAGPUR HIGH COURT 
Oriminal Appeal No, 212 of 1937 
October 13, 1937 
GRILLE anp Dresy, JJ. 
Musammat MINAI—APPRLLANT 


VETSUS 
EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1860), a. 302—Woman ad- 
mentstering jatal dose of dhatura to husband to 
get rid of him—Presumption—Whether guilty of 
murder. 
. Hf one deliberately administers a common poison, 

6 effects of which are well-known, it is no defence 
‘to say that one failed to grade the exact dose cor 
‘rectly so 88 to cause some injury short of death. 
The question whether a person knowe what he is 
administering and knows what its effects will be ig 
of course a question of fact in the particular case. 
Where it is proved that one son hes administered 
poison to another causing his death by miring it 
with his food the question is whether his exp 
tion rasies a reasonable doubt as to his guilt. 
` Dhatura is a common poison frequently used to 
cause death, aud the effects of dhatura, plants of 
which are often to be found in villages, are well- 
known to the villagers. It may be that dhatura is 
sometimes administered in fairly large doses with 
the intention of stupetying the victim, but there is 
no doubt that if a person consciously administers 
dhatura and administers a fatal dose, that person 
is guilty of murder for the intention to cause 
bodily injury is clear, and knowledge of the results 
ofthe poison can safely be imputed. 

Therefore, once it is established that a woman 
with a motive to get rid of her husband in order 
, to facilitate her intrigue with her paramour has ad- 
ministered in his food a fatal dose of dhatura, the 
conclusion to be drawn is that she has committed 
murder unless her explanation is such as to create 
some doubt in the mind of the Oourt. Emperor v, 
Nandu (1), Emperor v. Gutalé (2) and Bmperor v. 
Shetya Ttmma Waddar (3), relied on. Emperor vy. 
Jamna (4), Pika Bewa v. Emperor (5) and Phulmant 
Mundain v. Emperor (6), explained. 

Or. A. Írom the order of the Court of the 
Sessions Judge, Ohhindwara (Oamp-Bala- 
: ghat), dated beptember 3, 1937, in Sessions 
Trial No. 19 of 1937. 

Mr. K. K. Thakur, for the Appellant. 

Mr. J. Sen, Government Pleader, for the 
Orown. 


Judgment.—The appellant Musammat 
Minai administered dhatura poison in her 
husband's food causing his death. She has 
been convicted of murder by the learned 
Sessions Judge, Chhindwara, and sentenced 
to death. 
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The question for determination in this 
appeal is whether Musammat Minai who 
administered the fatal dose knew what she 
was doing, or whether her explanation raises 
a doubt as to her guilt. Her case is that 
she was given a powder by her paramour, 
tLat she did not know that it was dhatura, 
and that she administered it in order to 
make her husband oblivious to her relations 
with Gunga. The first ground of appeal in 
which it is contended that ghe did not ad- 
minister dhatura is not argued, and indeed, 
could not be argued successfully in the face 
of the following facts.- 


Minai lived with her husband Hudkia and 
her father Chamarie. OChamaria went away 
to Dongaria and returned on Sunday, the 
6th of June, to find his son-in-law desperate- 
ty ill, unconscious, with open eyes and 
pee hands. Minai, the appellant, told 

er father that Hudkia had had fever for 
four days. This was a false account of ill- 
ness, for Maharaji (P. W. Ne. 8) tells 
us that on Saturday (the day before) 
Hudkia was in good health and had been 
doing work which required physical 
strength. Moreover, it was not till Chamaria 
had returned, next day that Maharaji came 


“to know of Hudkia’s illness, when Chamaria 


asked him to come and look at Hudkia who 
was lying on the ground in a serious condi» 
tion. This witness lives next door to Hudkia. 
Again Jaikisan (P. W. No. 5) the employer of” 
Hudkia tells us that on Saturday Hudkia 


- was at work and was not ill in any way. 


Pitam, who is Jaikisan’ss brother, also tells 
us that on Saturday Hudkia was all right 


. and thatin the afternoon of Sunday he learnt 


of Hudkia's sudden death. An examination 
of Hudkia's viscera disclosed the presence 
of dhatura. The symptoms noted by 
Chamaria correspond with dhatura poison- 
ing and there is no doubt that Hudkia died, 
of dhatura poisoning. Between Saturday 
when he was well and Sunday when he died 
there had been nobody but his wife at home 
to prepare his food. There are dhatura 
plants in the bari adjoining his house. 
Minai is admittedly on terms of criminal 
intimacy with one Gunga, and there is 
direct evidence on this point. Hagria tells 
us that Gunga used to visit her Louse 
though his evidence does not carry the 
matter very far; Raya (P. W. No. 9) actual- 
ly saw Minai in Gunga's arms and in 
the act of adultery, and although the accused 
Minai and Gunga were not eutcasted 
because Raya Kept quiet, it is clear that 


` this relationship (admitted by the appels 
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lant) did exist and would constitute a motive 
for poisoning her husband. 

Once it is established that a woman with 
& motive to get rid of her husband has 
administered in his food a fatal dose of 
dhatura, the conclusion to be drawn is that 
she has committed murder unless her ex- 
‘planation is such as to create some doubt in 
the mind of the Court. We have very care- 
fully considered and weighed the explana- 
tion adduced; and without relying on the 
fact the Minai pointed out to the Police 
three plants of dhatura in her bart, which 
is hardly distinguishable from a confession 
by means of gesture, or on the evidence of 
-Raya (P. W. No. 9) that she stated some 
while before that it would be a good thing 
if her husband were dead, we remain wholly 
,unconvineed by her explanation and con- 
‘sider it to be false. We do not believe that 
“she was unaware of what she was adminjs- 
fering. Her conduct in lying to her father, 
her failure to disclose the illness of Hudkia 
to neighbours, and the fact that poison was 
-administered when her father was away are 
Circumstances which tell strongly against 
her. We reject her explanation that she 
was unaware that she was administering 
-dhatura. e 

With regard to the use of dhatura, reli- 
ance is placed by the learned Advocate for 
-the appellant on the dictum at page 643 of 
Lyon’s Medical Jurisprudence for India, 9th 
edition. There it is said:— 

“In the East dhatura is not used with homicidal 
‘or suicidal intent, it is almost invariably employed 
with the object of producing stupafaction, to faaali- 
bate theft,” | 
_ With the utmost respect to the learned 
author we consider that such a general 
proposition is by no means in accordance 
with judicial experience in the Oentral 
.Provinces, and certainly cases are not 
‘wanting in which the administration of 
-dhatura has caused death, and the person 
‘who nas administered it has been convicted 
‘of murder. Our experience is that dhatura 
-18 a common poison frequently used to cause 
death, and we also consider that th» effects 
-of dhatura, plants of which are often to be 
“found in villages, are well known to the 
villagers. It may be conceded that dhatura 
is sometimes administered in fairly large 
“doses with the intention of strupefying the 
victim, but we have no doubt tnat if a 
-person consciously administers dhatura 
and administers a fatal dase that person 
is guiley of murder, tor the intention to 
cause bodily injury is clear, and know- 
‘ledge of the results of the poison can safely 
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be imputed. We would refer to the decision 
in Emperor v, Nanhu (1), where it is laid 
down that a person who recklessly ad- 
ministers dhatura to another is guilty, if 
death ensues, of the offence of murder. 
We also cite Emperor v. Gutali (2), where 
a person administered dhatura in order to 
rob the victim and as the dose proved 
fatal was convicted of murder. We also 
refer to Emperor v. Sheyta Timma Waddar 
(3). This was a case where dhatura was 
administered for the purpose of facilitating 
robbery and three of the victims died. The 
acquittal of the accused was set aside 
by the High Court. The head-notes run as 


follows :— 

“Per Fawcett, J.—Having regard to the extent to 
which dhatura poisoning does take place in India, 
both in the case of men and cattle, there is very 
adequate ground for attributing, at any rate, to 
ordinary Indian villagers a knowledge of the dan- 
gerous results that may occur from administering 


dhatura.” 

“Per Madgavkar, J.—In the case of adult persons 
deliberately administering dhatura or some such 
poison or deleterious substance, and in quantities 
such as to kill three persons within a few hours on 
the spot, the burden is heavily on the accused to 
show why the ordinary presumption from an act 80 
imminently dangerous and so probably fatal should 


not be drawn." | ; 
The appellant relies on Emperor Vv. Jamna 


(4), That was a case in which it was held 
on facts that the accused did not know 
what she was administering and a case 
where the Judge believed the evidence 
which supported the case of the accused. 


The case reported ins Pika Bewa v. 
Emperor (5) and followed by the Patna 
High Oourt in Phulmant Mundain va 
Emperor (6), is relied on by the appellant. 
So far as any question of law relevant 
to the present case is concerned, these cases 
only establish that where a guilty intention 
isnot proved, the accused must have the 
benefit of the doubt, but it must be con- 
ceded to the appellant that the explana 
tions of the appellant were somewhat 
readily accepted as possible in both those 
cases. Inthe Calcutta case, however, the 
evideuce rested almost entirely on the 
accused's own statement, which it was 
held must be accepted:.as ia whole, and 

(1) 45 A 557; 75 Ind, Oas. 361; AIR 1923 All, 608; 


Or. L J 937, 
#3) 3 ‘A 148; 1 Ind. Cas. 765; 6 A L J 129. 


(3) 28 Bom. LR ee Ht Ind, Ons, 654; 27 Or, LJ 

33; ALR 1926 Bom. : 
ee 31 A 290; 8 Ind. Oas. 214, 6 A L J 203; 9 Or, L 
3 Py 39 O 855; 14 Ind, Oas. 195; 15 O-L J 512; 13 Or. 


-16 O W N 1055. g 
= ere R 1984 Pat, 635; 77 Ind, Cas. §801;5 (1924) 


Pat, 13; 25 Or. L J 449. 
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that the . drug -wbich ske adminis- 
teréd was obtained through the agency 
of her paramour.. In the present case 
there is no evidence of this nature to 
torroborate Minai’s statement. In the 
Patna case it also seems clear that the 
poison had been obtained from a third 
person, andthe explanation was accepted 
that the appellant administered the poison 
bécause she thought it would cause her 


_,, Thus the law is clear. If one deliber- 
“stély administers a common poison the 
effects of which are well known, it is no 
defence to say that one failed to grade the 
exact dose correctly soas to Gause some in- 
‘Jury short of death. The question whether'a 
‘person knows. what he is administering 


~ 


husband to leave her. 


“Bild knows what its efècte will Bé is of 


course a question of fact in the particular 
case. Where it is proved that one -person 
has administered poison to another causing 
his death “by maing it with his food the 
question 18 whether his explanation raises 
a reasonable doubt as to his guilt. 

In the présént case we are satisfied that 
dhatura was admininistered in a fatal dose 
ee husband and in view of the 
circumstances we reject entirely her sto 
that she did not know what gho oa 
Bdministering. We have no.doubt that she 
18 guilty of the murder of her husband 
and that the réason for this murdér was 
‘that she wished to be free to continue 
her relations with her -paramour. In these 
“Circumstances we consider that the learned 
‘Sessions: Judge has rightly imposed the 
death sentence which we accordingly cone 


> 
_ The appeal is dismissed and the reference 
‘accepted. ~ 
D. Appeal dismissed. 
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Oivil Appeal No. 525 ot 1935 
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i EAZL ALI, J, 
NARAIN PANDE anp OTHERS — A PPELLANTS 


VE TSUs 
GAYA RAI AND otarrs—Rusponpanra 

Second appeal—Question whether inference from 
facts is tegatly Justified, if can be considered in second 
appeal—Applicadility where evidence is directed to 
fraud—Malicious prosecution—Suit Jor— 
tatement made by defendants to Police not proved to 
have led to prosecution of plaintif—buit ‘must fail 
aa ka) raksesa See oe V of 1908), O: XLI r.4 

—Appeal in t ( — I r. 
i mlajah g | of appellant—oO, ALI, r,-4, 
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there -was also direct evidence to show 


17416 


Where certain facts ate found and an inference 
is drawn from the facts so found, itis opanto the 
Court in second appeal to consider whether as a 
matter of law euch inference is justified by. the facts 
found. Whether the evidence is directed to prove 
fraud or conspiracy, the principle will equally ap- 
ply because that principle applies to all circumstan-~ 
tial evidence and amounts simply to this, that the 
inference drawn from such evidence must be one 
which necessarily flows from it, Ramdhuré 
Choudhury v. Deonandan Prasad Singh (2), relied 


n. = 
Inasmuch as in India prosecution is not private, 
an action for malicious prosecution will lie against 
even & private individual, if he is proved to have 
given information to the authorities which neturally 
leads to prosecution, When the slatements-made by 
the defendant before the Police are not proved to ba. 
directly and primarily responsible for prosecution 
of the plaintiff, the action for malicious prosecution 
must fail) Balbhadar Singh v. Budri Sah (1), rélied 


on. 
Order XLI, r. 4, of the Oivil Procedure Code, 
applies to the case of an appellant whose appeal has 
-abated by his death, because the effect of the abate- 
nfant is that to all intents and parposes there is no. 
Appen on behalf of the appellant whose appeal has 
abated. 
. Where during the pendency of an appeal by the 
defendants against a decree ina suit against them 
for malicious prosecution on the ground that they 
had conspired to implicate the plaintiff in a 
false charge of dacoity, one of the appellant dies: 
and his heirs are not brought on the record, 
O. XLI, r. 4, applies. No decree could be passed! 
against the defendants unless the charg con~ 
spiracy was proved. The decree appealed from thus. 
p on a ground which is common to all the 
defendants. Satulal Bhattacharjee v. Ast $ 
Sheikh (3), approved. 


. O.A, from the appellate decree of the’ 
aac Sub-Judge, Saran, dated June 13, 
Mr. Barhamdeo Narayan for Mr. Sambhu 
Barmeshwar Prasad, for the Appellants. 
_ Messrs. B. C. De, Amereshwari Prasad, N, 
Singh and G. P. Singh, for the Respondents. 


Judgment.—This appeal arises out of `a 
suit for malicious prosecution which was 
dismissed by the trial Court but decreed 
on appeal. It appears that the plaintiff- 
respondents were prosecuted for having 
committed a dacoity on March 22, 1931, 
and though the Police submitted a charge 
sheet against them they were discharged 
by the Magistrate on May 25, 1931. Sub- 
sequently they brought the present suit 
against the appellants claiming damages 
from them on the ground that the latter 
had conspired to implicate them in a false 
case out of malice. The short point which 
is urged on behalf of the appellants in the 
appeal is that there is mo evidence éo prove 
that the criminal proceedings against the 

laintifis were, to use the words of their 

dships of the Judicial Committee in 
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Balbhadar Singh v. Budri Sah (1) invented 
and instigated by the appellants. It may 
be stated here that the first information 
upon which the Police started the investi- 
gation of the dacoity was lodged by a 
chaukidar, the names of the dacoits not 
being mentioned therein. The Police 
Officer, however, wh» investigated the case 
being satisfied that a prima facie case 
had been made out against the respond- 
ents submitted a charge sheet. This was 
the origin of the proceedings against the 
plaintiffs, 

The obvious flaw in the plaintiffs’ case 
is that they have neither tendered in evi- 
dence the deposition of the defendants nor 
have they examined the Investigating 
Officer. Thus there is no proof on the re- 
cord either of the actual statements made 
by the defendants before the Police or of 
the fact that it was as a result of the 
statements made by them that the Police 
submitted a charge sheet in the case. The 
plaintifis, however, attempted to prove by 
direct evidence that the defendants had 
conspired to bring a false charge against 
them and the witnesses examined by them 
went tothe length of stating that they had 
actually heard certain conversations held 
among the defendants which were suff- 
cient to establish the charge of conspiracy. 
These witnesses, however, were totally dis- 
credited by the trial Court and no re- 
ference has been made to their statements 
by the learned Subordinate Judge who 
heard the appeal from its judgment. The 
learned Subordinate Judge, however, has 
referred to the following circumstances 
which: in his opinion, are sufficient to prove 
conspiracy: (1) that although in para. 5 
of the plaint it was definitely stated by the 
plaintifis that with a view to harass them, 
the defendants had conspired together and 
falsely stated before the -Police that they 
had participated in the dacoity; this state- 
ment has not been specifically denied by 
the defendants; (2) that the defendants 
have admitted that their statements before 
the Police and the Oriminal Court were 
true and (3) that defendant No. 1 who isthe 
priest of defendant No. 2 is inimical with the 
plaintiffs, and defendants Nos. 3 to 6 are 
ratyats of defendant No. 1. A mere reference 
tothe written statement filed on behalf of 
the defendants will show that the first pro. 
Position is entirely incorrect. In ths written 


921; (198 ; 51M LJ 42: 30 
O W N.866,.29 O 0 163; 1 Luck. 215 (PQ). * 
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statements filed both on behalf of defend- 
ants Nos. 1 and 2 and 3 to 6-there is a clear 
assertion that the defendants did not enter 
into any conspiracy witha view to harass 
or implicate the plaintiffs in a false case. 
The second proposition stated by the 
learned Subordinate Judgeis entirely incon- 
clusive. The mere fact that the defendants 
have stated in their written statement or 
in their evidence that the statements made 
by them before the Police were correct does : 
not necessarily show either that they con- 
spired together to implicate the plaintiffs 
or that the Police were induced to submit a 
charge sheet in consequence of their state- 
ments. The third proposition does not also 
necessarily lead to the conclusion which 
the learned Siibordinate Judge seems to 
have drawn from it. It was pointed out 
in Ramdhurit Choudhary v. Deonandan 
Prasad Singh (2) that: o 
“Wheres certain facts are found and an infèrence 
is drawn from the facts so found, it is open to the 
Court in second appeal to consider whether as a 


matter of law such inference is justified by the 
facts found.” 


In my opinion, the inference which has 
been drawn by the learned Subordinate 
Judge does not follow from the facts found 
by him and his deéision is, therefore, open 
to challenge on that ground in second 
appeal. The learned Advocate for the res- 
pondents contends that the casein Ramdhurt 
Choudhary v. Deonandan -Prasad Singh 
(2) was a case relating to fraud, where- 
as the question in the present case js 
whether there was any conspiracy among 
the defendants or not. He goes further 
and contends that it was not necessary for 
the plaintiffs to prove the alleged cong- 
piracy. The answer to the first contention 
is that whether the evidence is. directed to 
prove fraud or conspiracy, the principle 
enunciated by this Court in Ramdhurt 
Choudhary v. Deonandan Prasad Singh (2) 
will equally apply because that principle 
applies to all circumstantial evidence and 
amounts simply to this, that the inference 
drawn from such evidence must be one 
which necessarily flows from it. As to the 
second contention, it is quite plain that if 
the charge of conspiracy is not proved, the 
plaintiffs cannot skow that all the defend- 
ants were responsible for inventing and 
instigating the criminal proceedings and so 
their case must fail. As matters stend at 
present, all that we know is that the defend- 
ants persist in their allegation that the 
statements made by them before the Police 

(2) 3P LT 501; 77 Ind. Oas. 957; AT R 1999 Pat, 
507; 2 Pat. 65. 
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‘were true and they also maintain that the August 29, 1936, and her heirs have not yet 
story of the dacoity was a true one. We been substituted. In law, therefore, so far as 
‘do not, howéver, know in what order these her appeal is concerned, it must be deemed 
witnesses were examined before the Police, to have abated. Order XLI, r. 4, however 
what specific statements were made by provides that: 

them and which of the plaintiffs were “Where there are more plaintiffa or more defend- 
named by which of the defendants and ah TE in a suit, and Ba coore kaa 

2 . m pr g on an ound common to 

vee in See had, apart from their plaintiff or to all KA en A any one of the 
ements, other materials which would plaintiffs or of the defendants may appeal from 
‘have been sufficient to induce them to the whole decree, and thereupon the Appellate 
submit a charge sheet or not. There is Court may reverse or vary the decree in favour of 


certainly nothing in the j t all the plaintifs or defendants, as the case be.” 
4 i Je AGE ah or ti This provision was construed by a Divi- 


lower Appellate Court to show that hadit .. 
not Bean fon the statements made by the 70? Bench of the Calcutta _ High Oourt 
defendants before the Police, the Police 42 Satulal Bhattacharjee v. Asiruddt Sheikh 
‘would not have instituted any proceedings (3) and it was held that it also applied to 
against the plaintiff. In Balbhadar Singh “the case of an appellant whose appeal has 
v. Budri Sah (1) their Lordships of the abated by his death. With this view I res- 
Judicial Committee. have undoubtedly laid .pectfully agree, because the effect of the 
‘emphasis on the fact that inesmuch as in bstement is that to all intents and pur- 
India prosecution. is not private, an action POSES there ig no appeal on behalf of the 
for malicious prosecution will lie against ®%PPellant whose appeal has abated. The 
even a private individual, if he is proved ‘only question therefore which arises for 
consideration is whether in the present 


“to have given information to the authori- . 
ties which naturally leads to prosecution. “289 the decree appealed from proceeds on 
“But they clearly pointed out that there any ground common to all the defendants 
-were in the particular case which was be- °F not. Now the case of the plaintiffs be- 
fore them clear statements made by two 28 that the defendants had conspired to 
in named Teja and Raghunath which pcr alae name ey a 
covered t cou e passe 6 - 
ho gami en ee ee eee ae jess the charge of conspiracy was proved. 


the principal defen i 
nk ka A l dant, pacer HA and The decree appealed from thus proceeds on 
“Bat it most be kept in view that, so far eathe S ground which is common to all the defend- 


- Police were concerned, there was ample cause for ants and therefore in my judgment the 
ao Spare of prosecution proceedings. There provisions of O. XLI, r, 4, are applicable to 
e clear narratives of two people, Raghu- this case. In these circumstances I would 


Nath and Teja, concurrent in all necessa i- : : ; < 
` GulATB, The Appella Was eroice. p allow this appeal, set aside the judgment 


whole way. There is no halfway point of rest. and the decree of the lower Appellate 
“They must show that Badri Sah invented the Court and dismiss the plaintiffs’ suit. The 


whole story as far as it implicated the appellants : 7 
-and tutored Raghunath and Teja to say iL That paries are eet 7 Ly pee Bajra 


„is a very hea on of throughout. 
sustain Ñ, the appellanta Teet eee AO Patent is refuced. 

In my opinion the learned Subordinate ” Appeal allowed. 
Judge in deciding this case overlooked the (3) 61 O 879; 154 Ind. Oas. 147; A I R1934 Oal, 
‘true significance and meaning of these 703; 5? OL J 362; 38C WN 748,7R0 4988. - 
observations and did not apply his mind 
-to the fact that there is in the present case 





a total absence of evidence to show that ` 

‘the statements made by the defendants gpecial ‘PAN at e as £1937 
before the Polive were directly and prima- peci econ atl re 1087 0. 0 3 
rily responsible for the prosecution of the Mois ? J 

plaintiffs. As this was one of the principal AG PEN EN 


ponte is ert an the plaintiffs’ suit is versus 
ound to fail on this ground j 
is not necessary to Eat th alone, and it | M, O. DEVA AND ANOTHaR—RwsPonDENTS 

l y 8 e question of Buddhist Law (Chinese) — Succession — Ohinsse 
-malice or want of reasonable and probable Buddhist domiciled in Burma — Chinese TY 
cause. There is, however, another substan- Law applies to succession to his estate. 
tial point which arises in this appeal and 7 Chinese Oustomary Law applies to the succession 


ik ele to the queton of abatement It Gala se cant aie rig of 


appears that appellant No. 3 died. on Burmese Buddhist wife to a Ohinese Buddhist hus- 
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band, the wite does not own half the husband's pro- 


perty during the continuance of the coverture, Phan 
Tiyok v. Lim Kyin Kank (3), Tan Ma Shwe Zin v. 
Tan Ma Ngwa Zin (4)and Ma SeinByu v. Khoo 
Soon Thye (5), reliedon. Ma Yin Mya v, Tan Yauk 
Pu (1), distinguished. i 

8. 8. O. A. against the decree of the Dis- 
E Court, Mandalay, in Appeal No. 26 of 

Mr. Sanyal, for the Appellant. 

Mr. Christopher, for the Respondents. 

Judgment,—It was found by the trial 
Gourt that the motor car attached in 
execution of a decree against Daw Mya 
Mya, a Burmese Buddhist, belonged not to 
her bat to her husband Ah Pein, a Chinese 
Buddhist. The District Court, however, 
in appeal modified the decree of the trial 
Oourt holding that Daw Mya Mya was the 
joint owner of the car, on the strength of 
Ma Yin Mya v. Ten. Yauk Pu (1), where it 
was held that the Burmese Buddhist Law 
regarding marriage is prima facie applicable 
to Ohinese Buddhists contracting marriage 
in Burma as the lex loci contractus. 

It was admitted that Daw Mya Mya 
had a car of her own which might in 
whole have been attached by the attaching 
. creditor instead of half the tar in question 
which belonged to her husband. Supposing 
the District Court was right, I think it 
would be ridiculous to apply the doctrine 
of Burmese Buddhist Law to every single 
item of personal property belonging to both 
spouses. Reductiones ad absurdum which 
naturally occur to the mind are questions 
like whether the wife owns half the hus- 
band’s watch and chain, or half his personal 
apparel, and vice versa, whether the hus- 
band owns half the wife’s personal apparel. 
Be that as it may, it has certainly not 
been decided by this Court that in a case 
of the marriage of Burmese Buddhist wife 
to a Ohinese Buddhist husband, the wife 
owns half the husband’s property during 
the continuance of the coverture. 

‘In Ma Sein v. Ma Pan Nyun (2) it was 
held that the Chinese Buddhist Law would 
apply if the Burmese woman regarded 
herself as a Ohinese Buddhist and attached 
herself to the Chinese community. There 
is no evidence as to this, one way or the 
other. Phan Tiyokv Lam Kyin Kauk (3) 
applies Chinese Customary Law to the suc- 
cession to the estate of Chinese Buddhist 
domiciled in Burma. That was followed in 
(1) 5 R 408; 104 Ind. Oas. 478; A I R 1927 Rang. 


265; 6 Bur. L J 135 (F B). 
G)9.B 94 80 Ind. Gas. 749; A I R 1921 Rang. 


18. 
(8) 8 R 57; 124 Ind. Oas. 849; A I R 
Ind, Rul, (1930) Rang. 209 (F B). < 
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Tan Ma Shue Zin v. Tan Ma Ngwe Zin 
(4) and Ma Sein Byu v. Khoo Soon Thye 
(5) which, itis to be observed, was not a 
case between Chinese Buddhists pat bet- 
ween Ohinese Buddhist and a Burman 
Buddhist Ma Sein Byu, and this case is 
conclusive. I need hardly say that Ma Yin 
Mya v. Tan Yauk Pu (1) deals with mar- 
riage and not with any question of suc- 
cession or inheritance, still less with the 
Burmese Buddhist Law relating to lettetpwa 
property. This appeal will be successful 
and the decree of the trial Court restored 
with costs. 

B. Appeal allowed. ` 

(4) 10 R 97;137 Ind. Oas. 211; A I R 193% Rang. 59; 
Ind. Rul. (1982) Rang. 97. -` 

©) 11 R 310; 148 Ind. Oas. 492; A I R 1933 Rang. 
313; 6 R Rang. 329, 
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PATNA HIGH COURT 
Civil Appeal No. 106 of 1948 
November 23, 1937 

Wort AND Manowar LALL, JJ, 6 

Mahanth RAMLAGAN GOSSAIN— 
PLAINTIF#— APPELLANT l 
- VETEUS 
NANDIPAT MAHTON—— DEFENDANT 
` — RESPONDENT 

Hindu Law—Religious endowment—Mahanth alie- 
nating balance of Math property and thus effecting his 
own civil death—Sutt chailenging alienation brought 
more than 12 years from alienation but within 
13 years of Mahanth's death held barred. 

In other words a Mahanth hes power (spart from 
any question of necessity) to oreate an interest in 
property appertaining to the Math which will con- 
tinue during his own life, or to put it perhaps more 
accurately, which will continue during his tenure 
of office of Mahanth of the Math, with the result that 
adverse possession of the particular propsrty will 
only commence when the Mahanth who had disposed 
of it ceases to be Mahanth by death or otherwise. 

Therefore, where by alienation of the balance of 
Math property the Mahanth brings about his oivil 
death, a suit to eae oF 1t brought more 
than 12 years from the ination, is barred by 
lumitation, though the suit ig brought within 
18 years of the Mshanth's death. Ram Charan Das 
v. Maurin Lal (D, relied on, 

O. A.- from original decree of the 
Sub-Judge, Muzaffarpur, dated May 31, 


1934. 
Messrs. G. S. Prasad, K. N. Lal and 
Ramanugrah Prasad, for the Appellant. 
Messrs. S. M. Mullick and A. K. Mitter, 
for the Respondent. 


Wort, J.—I propcse to state very briefiy 
my reasons for coming to the conclusion 


‘that the decision of the learned Judge in the 


Court below wasright. The appeal concerns 
two out-of twelve sale deeds—one executed 
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on April 11, 1917, and the other on September, 
3, 1917, by Mahanth Bhagwat Bhagat. I do 
not propose to deal with the question of the 
plaintiff's title to sue in this action for the 
reason which will presently appear, namely 
that the matter is disposed of on the ground 
of limitation, which is the only substantial 
point. The death of Mahanth Bhagwat 
Bhagat took place on January 7, 1920, and 
this suit was brought on December 4 1931, 
and but for other events to which I must 
refer, the action would have been clearly 
Within time, the death of the Mahanth 
having taken place within 12 years of the 
date of the suit. But other considerations 
apply. On September 5; 1917, that is ta 
Bay, two days after the date of the last 
of the two alienations to which É have 
referred, Mahanth Bhagwat Bhagat pur- 
ported todispose of the balance of the pro- 
perty of the Math. The deed was a deed of 
samarpannama and purported to deal with 
37 bighas and 8'10 kathas. But the learned 
Judge is correct in coming to the con- 
clusion that not merely the 37 odd bighas 
but all the remaining balance of the pro- 
perty wan dealt with by that deed, that is 
to say, the balance remaining after the 
disposal of the property bythe sale deeds 
the subject-matter of this suit. There 
are -two observations in the recent cage in 
Ram Charan Das v. Nawrangi Lal (1), which, 
in my judgment, govern thiscase; and that 
is the only authority to which I propose 
to refer. The opinion of theit Lordships of 
the Judicial Committee of the Privy Council 
was stated in the course of the judgment 
in these words: _ 

“Tn other words a Mahanth has power (apart from 
any question'of necessity) to create dn” interest in 
property appertaining to the Math which will conti- 
nue during his own life, or to put it perhaps more 
accurately, which will continue during his tenure of 
office of Mahanth of the Math, with the result that 
adverse possession of the particular property will 
only commence when the Mahanth who had dig. 
posed of it ceases to be Mahanth by death or other- 
Wise 


_ The two observations to which I more par» 
pind refer are these: 

*(1) To create an interest in pro = 
to tha Math which will continue dari ries life 
or to put it S more accurately which will 
ath" uring histenure of office of Mahanth of the 
aire r l 

*(2) adverse possession will only com 
the Mahant who had disposed of it ceases to to 
Mahant by death or otherwise.” 9 

(1) 60 I A124; 142 Ind: Oas, 214; A 
75; 12 Pat, 251; Ind. Rul, (1933) P O 58 lake O 
185; 37 L W 612; 64 M L J 505; (1933) M W N 273. 
10 Ó W N 455; 37 OWN 54l; (1933) A 


OQ L J 229; 35 Bom. L R530; 17 È D tod Eon 
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It is the contention here by the defen- 
dant respondent that by the deed of Bép- 
tember 5, 1917, the Mahanth not only 
disposed of all the remaining properties of 
the Math but that he ceased to be a 
Mahanth and therefore in that sense 
suffered civil death, the consequence being 
y it is argued) that the decision of their 

ordships of the Privy Council in Ram 
Charan Das v. Naurangi Lal (1), would 
apply. I have already pointed out that 
the balance of the properties was disposed 
of by that deed, that is to say, every- 
thing—not the 37 bighas odd but other 
properties, indeed the whole of the Math 
properties as is clear from the body of the 
deed itself andfrom the schedules thereto. 
But the matter goes further. The Mahanth 
by that deed dedicates the properties to 
the worship of Khauri Maharaj, and the 
learned Judge in the Court below states that 
the plaintiffs witnesses had admitted that 
Khauri Maharaj was a deity worshipped 
not by the sect to which ths Mahanth 
himself belonged but another sect, namely 
the Satkabir sect. The finding of the 
learned Judgesin the Court below is not 
controverted by the appellant in this Court. 
The substance, therefore, of the transaction 
of September 5,1917, was that the Mahanth 
to all intents and purposes, and effectively, 
had ceased to be the Mahanth of that 
particular Math. It seems to me, therefore, 
that the case would come within the pro- 
positions which I have read from the judg- 
ment of their Lordships of the Judicial 
Committee of the Privy Council in Ram 
Charan Das v. Naurangi Lal (1). 

But it is contended by the learned Advo- 
cate appearing on behalf of the appellant 
before us that the reference made by their 
Lordships of the Judicial Committee of the 
Privy Council to the two cases, one re- 
ported in Gnanasambanda Pandara San- 
nadhi v. Velu Pandaram (2), and the well- 
known case in Damodar Das v. Lakhan 
Das g would govern the facts of this 
caso. The contention, as I understand it, 
is this, that the appellant in this case 
is not concerned with the properties which 
were disposed of by the deed of September 
5, 1917, but admittedly concerned with the 
properties under the two sale deeds ofa 
prior date and that, therefore, the rule 
which was laid down by their Lordships of 


(2) 27 I A 69; 23 M371; 10 M LJ 29; 7 Sar. 671 


` (3) 37I A147; 7 Ind. Oas. 240; 37 O 885;140 W 
N 881; 120 LJ 110; (1910) MW N 303,7AL J 
791; 8 M LT 145; 30M L_J 634; 33 A 410 (PO), 
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the Privy Council inthe case reported in 
Ram Charan Das v. Naurangi Lal (1); 
namely the ‘adverse possession of the parti: 
cular property will commence when the 
Mahanth who had disposed of it ceased 
to be Mshanth by death or otherwise’ would 
not apply tothe facts of this cise. The 
contention in more detail is this, that the 
transactions although they purported to be 
alienations of the absolute right to the 
properties, the subject-matter of the deed 
would, by their Lordships’ decision, enure 
for the lifetime of the Mahanth: that the 
transactions were not void but voidable 
and that consequently so long as the 
Mahanth was alive, time would not begin 
to run against the plaintiff. But the short 
answer to that argument is quite clearly 
found in the observations to which I have 
already referred to the effect that the 
Mahanth was entitled to create an interest 
in property appertaining tothe Math 

“which will continue during his own life, or to 
puk it perhaps more accurately, which will con- 
ew cane his tenure of office of Mahanth of the 


The finding being asit is and being in 
my judgment a correct finding that the 
Mahanth has in effect ceased to be a 
Mahanth, the proposition to which I have 
just made reference would apply and the 
argument which was addressed to usin this 
connection on behalf of the appellant is, 
in my judgment, one which cannot be sus- 
tained. Time would run either from the 
death or from the date on which the 
Mahanth ceased to be Mahanth—in this 
case from - September 5, 1917, which makes 
the action quite clearly barred by limitation. 
In my judgment the appeal fails and must 
be dismissed with coste, | 

Manohar Lali, J.—I entirely agree. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 292 of 1937 
May 18, 1937. 

HBNDRRSON AND Biswas, JJ. 
SHAMSUL HUDA AND orugpRs—AcousEp— 

; PrtITIONERS 
VETEUS. 
i EMPEROR—Opposits PARTY 
Press Emergency Powers Act (XXIII of 1931), 3.2 
6), 18—Leaflet containing references to events in 
pain—Public exhorted to make themselves free— 
Leafie® held news-sheet~Persons distributing un- 
authorised news-sheet—No connection with persons 
responsible for preparation and printing of news 
sheet—Puntshment—Criminal  trial—Misjoinder— 
One trial of such persons—Re-trial, when proper. 
A léafiet in question purported to be an exhortas 
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tion to the public to strive for freedom. Matters of 
historical importance were referred, It also stated 
that an agrarian revolution was coming. Then, 
again, it is said: The invincible desire of the ' 
nation for the attainment of independence did not 
weaken.. ........ = "The people, disabled and dying 
through famine, flood and starvation are again 
waking up. The invincible desire for the attainment 
of independence is making the whole country restive, 
even to-day thousands of young men and women 
without trial are passing the moments that are not 
in their control behind the prison walls”. In conclu- 
sion happening in Spain, from which a moral was 
sought tobe drawn was expressly referred to: 

Held, that the matters contained in the leaflet 
could be described as news inthe sense of informa- 
tion’on definite events of topical interest 

Persons who merely help in distributing unautho- 
rised news-sheet in public meetings should not be 
punished as severely as those who actually help in 
the preparation of the news-sheet, when no connec- 
tion between them from before is shown. 

Per Henderson, J.—Such persons ehould not be 
tried together. And wherethere has been such a 
misjoinder by their joint trial, but the accused do 
not desire the harassment ofa new trial, the Court 
would not be justified in orderings new trial. 


Mr. Rabindra Nath Lahirs, for the Peti- 
tioner. 
Mr. D. N. Bhattacharjya, for the Orown. 


Biswas, J.—The petitioners in this case 
have been convicted under s. 18 (|), Press 
Emergency Powers Act XXIII of 1931, and 
sentenced to three months’ rigorous im- 
prisonment each. Itis alleged that . they 
were concerned in making, publishing and 
distributing an unauthorized newa-sheét. 
Two questions have been argued on behalf 
of the petitioners. First, it is contended 
that the document in question in respect 
of which they have been charged is nota 
news sheet within the meaning of the Act; 
and secondly, that in any case, the sen- 
tences passed are much too severe. As 
regards the first point, it is to be observed 
that ‘“news-sheet” has been defined in 
cl. (6) of s. 2 to mean any document other 
than a newspaper. containing public news 
or comments on public news or any matter: 
described in sub s. (2) of s. 4. “Newspaper” 
is defined incl (5) of the egection to mean 
any periodical work containing public news 
or comments on public news. We have 
read the leaflet in question, and we are 
satisEed that it comes within the defini- 
tion of a newa-sheet. It purports to be 
an exhortation tothe public to strive for 
freedom or independence. But in the 
course of this exhortation, if contains 
matters which certainly may be described 
as news in the sense of information on 
definite events of topical interest. There 
are no doubt references to matters of histori- 
cal interest, But that is not all that this 
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leaflet contains. In one passage, for in- 
stance, it is stated that an agrarian revolu- 
tion is imminent. This certainly is im- 
parting news. Then, again, it is said: 

“The invincible desire of the nation forthe attain- 
ment of independenca did not weaken ..... The 
people, disabled and dying through famine, flood 
and starvation are again waking up. The invinei- 
ble desire for the attainment of independence is 
making the whole country restive, even to-day 
thousands of young men and women without 
trial are passing the moments that are not in 
their control behind the prison walls.” ; 
` Here again, is a matter which easily 
comes within the definition of ‘'news"; 
further in the concluding paragraph there 
ig an express reference to the happenings 
in Spain from which a moral is sought to 
be drawn for this country. The reference 
to the events of Spain is undoubtedly a 
matter of contemporaneous interest, and 
it can hardly be disputed that it is ‘news’ 
within the meaning of the Act. In any 
event, there can be no question that the 
leaflet is replete with comments on events 
of topical importance or interest, and in 
that sense, must be regarded as a news- 
sheet. In this view of the matter, it is 
not necessary to consider whether or not 
the leaflet may be brought within the 
definition on the ground that it also con- 
tains matters described in sub-s. (1) of s. 4 
of the Act. If the leaflet is held to be an 
unauthorized {news-sheet, there can be no 
question on the evidence that an offence 
under s. 18 (1) has been established 
against the petitioners. 


There remains, therefore, the question 
of sentence. The learned Ohief Presidency 
Magistrate has treated all the four peti- 
tioners as guilty in the same degree. We do 
not think, however; that this is justified. 
As against the petitioners, Shamsul Huda 
and Monoranjan Sur, the only evidence is 
that they helped in distributing the leaf- 
let, one ata meeting at the Halliday Park 
and the other at a meeting at the Sradha- 
nanda Park. It is not shown that there 
was any connection between these two 
accused and the other petitioners from 
before, ur in the matter of the preparation 
or printing of the leaflet in question. We 
think, therefore, that in their cases the 
sentence passed is severe, and the ends of 
justice will bs met, ifthe sentence in each 
case is reduced to the period already served. 

As regards the other two petitioners, 
Monoranjan Ray and Abdul Jabbar, it 
appears, that both are members of certain 
Unions and were iuterested in getting this 
leaflet printed and circulated. Monoran- 
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jan’s own statement is that he met Abdul 
Jabbar at the labour office and that he 
took Abdul Jabbar round to the Printing 
Works where he acted as an interpreter 
in order to render the leaflet into Bengalee. 
The order for printing was also given by 
Monoranjan. As regards Abdul Jabbar, 
he was the man who wanted to have this 
leaflet printed and he gave the order to 
print on the final proof copy of the leaflet. 
We see no reason to interfere with the 
Sentences passed on these two accused. 
The result is that subject to the modifica- 
tion we have indicated as regards the sen- 
tences on Shamsul Huda and Monoranjan 
Sur, this Rule is discharged. The peti- 
tioners Monoranjan Ray and Abdul Jabbar, 
who are on bail, will surrender to their 
bail and serve out the sentences imposed 
upon them. 

Henderson, J.—I agree. I only desire 
to say that there appears to have been a 
most glaring misjoinder in this case. But 
thé petitioners cannot be compelled to 
take a point which would only result in 
the harassment of a new trial, if it were 
decided in their favour. So whatever 
might have been our decision on that as- 
pect of the case, we certainly shall not 
be justified in ordering the petitioners to 
be re-tried when they do not desire any 
such relief. 


D. Order accordingly. 


ell 


OUDH CHIEF COURT 
Second Civil Appeal No. 107 of 1936 
March 1,1938 
7Zta-UL Hasan, J. 
HIRDAY NARAIN AND ANOTHAR— 
—DBFRNDANTS—APPELLANTS 
VETSUS 
MADAN GOPAL—PLAINTIFF 
AND ANOTHER—~DEFEDNANTS-—~ 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XLI, 
r. 27 (6)—Powers should be sparingly used—Party not 
availing itself of order for issus of Commission, by 
trial Couri—A late Court, tf can order issue o 
commission and call for any other documentary evi- 
dence available at trial Oourt stage. _ ` 
The power under O. XLI, r. 37 (b), Oivil Procedure 
Code, should be exercised very sparingly and only 
when the additional evidence has a direct and impor- 


tant bearing on the issue. | 

Where JK ofthe parties to the suit did not avail 
itself of the order of the trial Courtfor isgueof a 
commission to examine a certain boundary dispute, 
the Appellate Court should not, in appeal against the 
decision of the trial Court, issue commission and call 
for additional evidence, which was available to the 
party in the trial Court. In sucha case, the report 
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of the Commissioner and the documentary evidence 

admitted by the Appellate Court must be discarded 

altogether. Parsotim Thakur v. Lal Mahar Thakur 

(2) and Kazim Hussain v. Shambhoo Nath 4 applied. 

Badri Prasad v. Mukandi (8), not followe . 
[Oase-law referred to.] 


S.0.A. against the order of the Sub- 
Judge of Malihabad at Lucknow, dated 
December 13, 1935, reversing the decree 
of the Munsif, Haveli, Lucknow. 


Messrs. Radha Krishna and D. P. Khare, 
for the Appellants. 

Messrs. Makund Behari Lal and G. N. 
Mukerji, for Respondent No. 1. 


Judgment—This is defendant’s second 
appeal against a decree of the learned 
Civil Judge of Malihabad, Lucknow, dec- 
reeing the plaintiff-respondent No. 1's” suit 
for a declaration. . 

Plot No. 357 measuring 19 biswas “of 
Village Bhillawan was allotted tothe de- 
fendant& appellants’ father Parshotam 
Narain, by partition of 1902. On May 15, 
1926, Parshotam-. Narain's widow, Musam- 
mat Binda Dei, the certificated guardian 
of her minor sons, (the present appel- 
lants); sold 14 biswas out of the plot to 
Lachhman Prasad, respondent No. 2, who 
‘built a house onthe land after his pur- 
chase. On July 23, 1928, Lachhman 
Prasad executed a deed of gift in favour 
of his sons in respect of the house, and 
.on November 15, 1928, he applied to the 
Insolvency Court for being adjudged an 
insolvent. Hewas declared an insolvent 
en November 15, 1929, andon August 
20, 1931, a Receiver was appointed to take 
charge of his property. On July 11, 1922, 
the present appellants brought a suit 
against Lacbhman Prasad and his sors 
for possession of the remaining 5 biswas 
ofthe plot by demolition of their house 
on the allegation that while building 
the heuse Lachhman Prasad had encroach- 
ed upon the 5 biswas of land which were 
not soldtohim. This suit was decreed 
On December 14, 1932, on the finding 
that Lachhman Prasad’s house partly stood 
ond biswas of plot No. 357 which were 
excluded fromthe sale to him. In the 
meantime, that is, on October 5, 1932, the 
Receiver sold the house of Lachhman 
Prasad to plaintiff-respondent No 1. 
When the present appellants wanted to 
recover possession cfthe land in execu- 
` tiore of their decree against Lachhman 
Prasad-and his sons, the plaintiff-respond- 
ent brought an objection under O. XXI, 
r. 97 of the Code of Oivil Procedure.’ This 
objection was, however, dismissed. There- 
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by 
respondent No.1 for a declaration that te 
was owner ofthe property, the subject- 
matter of the suit. 


It appears that on the date of issues the 
trial Court ordered a commission to be 
issued toa Pleader to prepare a map 
and locate the two portions of plot No. 
357, and report whether the house pur- 
chased by the plaintiff-respondent stocd 
on the 14 biswas purchased by Lachhman 
Prasad or whether it covered any portion 
of the remaining 5 biswas of the plot. 
When the Commissioner wanted to go to 


‘the locality to execute the commission,-the 
‘agent of the plaintiff informed him ‘that 


he did not want the execution of the com- 
mission. The trial Court after recording 
the evidence adduced by parties came 
to the eccnclusion that the plaintiff had 
failed to prove thatthe house purchased 
by him stood exclusively on the 14 biswas 
purchased by Lachhman Prasad and dis- 
missed the suit. The plaintiff- appealed 
and the learned Civil Judge who heard 
the appeal was of opinion that the cage 
could not be decided with certainty with- 
out a map showing the extent of 14 biswas 
of land sold to Lachhbman Prasad. He, 
therefore, by his order, dated October 
19, 1935, appointed a Pleader as Ocmmis- 
sioner and directed him to prepare a plan 
of the locality showing the extent of the 
14 biswas of land sold to Lachhman Prasad 
and to take into consideration not only the 
documents on the record but also any 
other papers that he may deem necessary, 
The Commissioner submitted his report 
and the learned Civil Judge efter hearing 
arguments in the appeal decreed the 
plaintiff's suit. Hence this appeal by de 
fendants Nos.1 and 2. i 


The learned Counsel for the appellants 
takes very strong objection to the pro- 
cedure adopted by the lower Appellate 
Court in this case and contends that the 


‘learned Oivil Judge had no jurisdiction to 


issue a commission and admit further 
evidence, in order to supply the lacuna 
that ihere was in the evidence for the 
laintiff, particularly when the plaintiff 
had failed to comply with the trial Court's 
order inrespect of the issue of commis- 
sion for the location of the land in question. 
The learned Counsel relies on O. XXI, r. 27, 
Oivil Procedure Oode, and the followi 
gases, A. 1. R. 1934 Patna page 284 Gora 
Prasad Srivastava. Vv. Jhari Shankar Sardar 
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(1). 58 Indian Appeals page 254 Parsotim 
and others and Lal Mehar and others (2), 
8 Oudh Weekly Notes page 936, Manmohan 
Das alias Bachchaji and others v. Ramdet 
Musammat and another (3), 8 Oudh Weekly 
Notes page 627, Kazim Husain and others 
v Shambhoo Nath and another (4) and 
9 Oudh Weekly Notes page 379, Ram 
Naresh Singh Babu v. Chirkut and others 
(5). Inthe first of these cases a learned 
Judge ofthe Patna High Court held that 
the mere fact that the plaintiff might 
have been better advised to apply for a 
commission at the trial of the suit would 
not in itself warrant the issuing of the 
commission by the Appellate Oourt, far 
less could it be held to justify the Ap- 
pellate Court in issuing a general order for 
the admission of such additional evidence 
as either of the parties might wish to 
produce. In‘ the second case their Lord- 
ships of the Privy Council held that the 
power under O. XLI, r. 27 (bì, Civil Pro- 
cedure Gode, should. be exercised very 
sparingly and only when the additional 
evidence has a direct and important bear- 
ing on the issues. In this third case which 
was also decided by their Lordships of 
the Privy Councilon an appeal from the 
Allahabad High Court, and in which a 
witness had been examined by the High 
Court suo motu, their Lordships held that 
where the examination of a witness in the 
High Court takes place with complete 
jaen of the provisions of O. XLI, rr. 
27 and 28 of the Codé of Civil Procedure, 
such incompetent testimony must be 
entirely disregarded. In the fourth case 
in which the firat Appellate Court got a 
disputed document examined by an expert 
and acting on his report and uncross- 
exomined evidence reversed the decision 
of the trial Court,a Bench of this Gourt 
made very strong remarks against the 
procedure adopted by the first Appellate 
Oourt. They said: 

“Tt is noticeable that inthe case before us the 
Judgmemt-debtors had been given ample opportu- 


(1) A LR 1934 Pat, 284; 148 Ind, Oas. 968;15P L T 
149:6 R P 522. 
(2) 581 A 254; 182 Ind. Oas 721; 12P L T 683: A 


TR1931 PO 143; 33 Bom. L R 1015; 931) ALJ 
513; 35 O W N 788; Ind. Rul (1931) PO 9; 34 LW 
76; 54 O LJ 1; (1931) M W N 939; 10 Pat. 654; 6LML 
J 489 (P 0). 


935; 34 L W 7: (1931) M WN 931; A 
T R.1931 P O 175; 33 Bom, LR 1951; Ind, Rul. (1931) 


O). 

(4) 8 O W N 627; 133 Ind. Oas. 259; Ind. Rul, (1931) 
259; A IR 1931 Oudh 298, 

5) 9 O W N379; 138 Ind Cas 513; A I R 1933 Oudh 
997. Ind. Rul. 98%) Oudh 309, 


NGON 134 Ind, Oas. 669; (1931) ALJ 
1931 


HIRDAY NARAIN v. MADAN GOPAL (OUDE) 


17410 


nity of having the signatures in question subjected 
to expert examination but had failed to avail 
themselves of it. Though they failed to avail them- 
selves of the opportunity in the trial Oourt, the 
course adopted by the learned Judge has enabled 
them to improve their case by that very evidence 
which they failed to produce in the trial Oourt 
at the proper time. Wben a party could have 
applied to the lower Oourt for an adjournment 
to call further evidence, but does not do so, and 
takes the chances ofa judgment in his favour on 
the evidənce then at his disposal, he will not be 
allowed to call it in the Appellate Oourt.” 


These remarks appear to meto apply 
with full force to the case now before 
me. In the fifth case another Bench of 
this Court followed the decision of their 
Lordships of the Judicial Committes in 58 
Indian Appeal page 254 Parsotim and 
Others v. Lal Mehar and others (2) and 
held that the power given bys. 107 and 
O. XLI, r. 27 of the Oode cf Civil Pro- 
cêdure should be exercised very sparingly 
and grave caution should be exercised 
in admitting new evidence. ° 

The learned Counsel for the plaintiff- 
Tespondent argues that as the lower Ap- 
pellate Court has exercised a discretion 
in the matter by issuing a c`mmission 
and admitting further evidence, this Oourt 
should not interfere with that cee 
He relies on 26 Oudh Oases, e 66; 
Badri Prasad v. Mukandi (6), I. p : 49 
Madras page 737, Vaithinatha Pillai v. 
Kuppa Therar (T) and 1988 Oudh 
Weekly Notes, page 257, Jagdeo Prasad v. 
Pearey Lal (8). No doubt in the first 
of these cases the learned Additional 
Judicial Commissioner of Oudh held that 
where the Court of first appeal has exer- 
cised its discretion in one way regarding 
the admission of additional evidence, it 
is not open to a Oourt of second appeal to 
interfere with that discretion but with due 
respect tothe learned Judge I very -much 
doubt if it is a case of discretion and not 
of jurisdiction. In any case this view 
cannot be accepted as against the pro- 
nouncements of their Lordships of the 
Privy Council in the cases referred to above. 
The Madras case doesnot also help the 
respondent as it wasa converse case in 
which it was held that when a lower Ap- 
pellate Court refuses to admit a certain 
document as additional evidence under 
O. XLI, r. 27, the High Court cannot 
interfere and hold that such additional evi- 


1960) 28:9, 9 66; 75 Ind. Oas 331;9 OLJ505,A IR 
udh 

(T) 42M 737; 53 Ind. Cas. 274; 10L W128;37 M 
L J 125; (1919) M W N 525; 26 M L T216 (F B). 

(8) (1938) O W N 257; 173 Ind, Oas. 648; 10 R O 227; 
1938 O L R 133, 


1938 


dence ought to have been dismissed. The 
third case of this Court has no application 
to the present appeal asit deals with the 
discretion exercised under a. 14 of the 
Indian Limitation Act. 

The learned Counsel for the respondents 
tried to distinguish the cases relied on 
by the learned Counsel for the appellants 
by saying thatthey were all cases in 
which additional evidence had been ad- 
mitted by the first Appellate Court not 
of its own motion buton the application 
of a party; but this is not correct at least 
so far as the cases of Kazim Husain and 
others v. Shambhoo Nath and Another, 8 
O. W. N page 627 (4) and Manmohan Das 
alias Bachchaji and Others v. Ramdet 
Musammat and Another, 80. W. N. page 
‘936 (3) are concerned. While inthe latter 
case itis clearly’ said at page 939* 

“When the case came beforethe High Court on 


appeal the High Court apparently on their own 
initiative, called Mr. Dube as a witness for the 
Gourt 


++ 


wuto “= watane 


on page 629 would show that “the dis- 
puted document was ordered by the Dis- 
‘trict Judge to be sent to the Government 
Examiner of Questioned Documents of his 
own motion. z 
= Iamof opinion that the appeal must 
“be accepted andthe report of the Oom- 
missioner and the documentary evidence 
admitted by him must be discarded alto- 
gether. It isnot shown that the decree of 
the trial Court was wrong on the evidence 
‘that was before it. In fact, the last 
portion of the judgment of the learned 
Civil Judge shows that even after taking 
into consideration the report of the Oom- 
missioner he could only make an inference 
in favour of the plaintiff. 

The appealis decreed with costs, the 
decree of the lower Appellate Court set 
aside, and that of the trial Court res 
tored. 

D. Decree set aside. 

*Page of 8 0. W. N.—| Ed. 





PATNA HIGH COURT 
Civil Revision No. 3838 of 1937 
November 10, 1937 
AGARWALA, J. 
KALI PRASAD SAHU AND oTHERS— 
PETITIONERS 


versus 
Musgmmat BIBI AZIZ FATMA AND OTHEBS 
OpposiTB PARTY 
Execution—Limitation—Held on facts that the 
“delay tas due to the mistake of the Court in giving 
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wrong dates on the copy of the decree dnd, therefore, 
that the decree-holder should not be prejudiced by 
such mistake. 

Through the mistake of the Court the copy of the 
decree which was supplied to the decree-holder bore 
the date on which it was drawn up instead of the 
date on which the judgment was pronounced. Exe- 
cution application was within time from the date 
of the decree as given in the copy of the decree but 
was out of time from the date which the decree 
ought to have borne, t.6.,the date of the judgment: 
_ Held, that the deoree-holder should not be pre- 
jJudiced by the mistake of the Court. Nalini Kanta 
Roy v. Kamaradds (1), relied on, | 

O. R. against an order of the Small 


Cause Court, Judge, lst Court, -Monghyr, 


‘dated February 27, 1937. 


Mr. M.N. Pal, for the Petitioners. 

Messrs. A. H. Fakhruddin and Thakur A. 
D. Sinha, for the Opposite Party. 

Order.—This is an application against 
an order dismissing the decree-holders" 
application for execution on the ground 
that if was time-barred. The decree sought 
to be executed was a decree of a Small 
Cause Court. The judgment in the suit was 
passed on May 22,1933. The decree was 
drawn upon May 24,1933. The applica- 
tion for execution was made on May 25, 
1936, 24th being a Sunday. It has been 
dismissed on the ground that the applica- 
tion should have been made within. three 
years of May 22, 1933. 

It has been contended by the learned 
Advocate for the petitioner that the exe- 
cuting Oourt could not -go bahind the 
decree and as the only date which the 
decree bears is the date on which it was 
signed, namely May 24, 1933, limitation 
must be computed from that date. Alter- 
natively-it was argued that in the case of 
a Small Oause Court's decree in ‘view ‘of 
the Form prescribed in the General Rules 
and Circular Ordera of this Gourt,-Appel- 


late Civil Vol. 2, p. 122, either the date ‘of 


the decree is the date on which it was 
drawn up and not the date of the judgment 
or-that if the decree should bear the date 
of the judgment in accordance with the 


‘provisions of O. XX, r. 7, then the decree- 


holder was misled by the copy of the dec- 
ree which was furnished to him, and in 
that -case he should: not -be prejudiced by 

The case is, in “many 
respects, similar to the one decided in the 
Oaleutta High Court by Jack, J. in Nalini 
Kanta Roy v. Kamaraddt (1). Thore a-dée- 
ree which should have borne the date 


February 11, 1929, was actually dated 


February 16,1929. The decres-holder had 
obtained a copy of only that portion of the 

-(1) A LR 1933 Oal. 239; 141 Ind. Osa, 114;56-OL J 
185; Ind, Rul. (1933) Cal. 83. ai ` 
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summons-book which contained the formal 
decree and was thereby led to believe that 
the suit had been decreed on February 16, 
1929. His application for execution was 
made on February 15, 1932, and was, there- 
fore, oui of time from the date of the aciual 
decision which was February 11, 1929. Jack, 
J. held, following other decisions of the 
Oalcutta High Oourt, that in the circum- 
stances Of the case, the decree ought to be 
regarded as having been passed on Febru- 
ary 26, 1929, on the principle actus curie 
neminem gravabit. Here if the date of the 
decree was May 24, 1933, the application 
was within time. Ifthe date of the decree 
should have been May 22, 1933, then it is 
impossible to resist the conclusion that the 
decree-holder was misled by the copy 
supplied to him. I would, therefore, set 
aside the order of the Oourt below and 
direct the execution to proceed. There 
will be no order for costs in this Oourt. 


D. Order set aside. 


NAGPUR HIGH COURT 
Second Oivil Appeal No. 260-B of 1935 
August 20, 1937 
PoLLoog, J. 
MOTILAL—PLaIntipe 
—~APPHLLANT 
VETSUS 
Musammat KASHIBAL AND ANOTABR 

— Drren DANTS—RESPONDENTS 


f can 


In a case under O. XXI, r. 63, Civil Procedure 
Qode, brought by the transferee of a propertyon a 
decree to establish his right to such property or decree, 
it is open to the person impugning the transfer to 
allege either that thetransfer was a sham transac- 
‘tion executed without consideration and not in- 
tanded to take effect or that it was a transaction 
executed for consideration and intended to take effect 
but made in order to defraud the creditors of the 
transferor by taking the property out of their reach. 

Section 53, Transfer of Property Act, applies not 
only to immovable property but to movable propar- 
ty also. Abdul Hye v. Mir Mohamad-Mozoffar 
Hossain (5), relied on. 

The transfer of property is wholly void if part of 
the consideration was non-existent and the object of 
it was to defraud the creditors. Madan Gopal v. 
Lehri Mal-Jankt Das (4), relied on: 

Held, on facts, that the transaction was fraudulent 
and must be set aside, 
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S. O. A. from the appellate decree of the 
Oourt of the Additional District Judge, 
Ellichpur, dated August 31, 1935, in O. A. 
No. 11-A of 1935, confirming the decree 
of the Court of the Additional Sub-Judge, 
Second Olass, Ellichpur, dated March 30, 
1935, in O. 8. No, 12-A of 1935, 


Mr. D.T. Mangalmoorti, for the Appel- 
lant. 
| D, W. Kathalay, for Respondent 
o. l. 


Judgment.—This is a plaintiff's ap- 
peal arising out of a suit under O. XXI, 
r. 63 ofthe Civil Procedure Code, brought 
by the plaintiff to establish his right to 
a decree passed in favour of Ramchandra, 
defendant No. 2, and ostensibly assigned by 
him tothe plaintiff. Ramchandra obtained 
his decree on June. 16, 1932, for 
Ra. 1,577-6-0, and- on July 6, 1932, he 
éxecuted a document assigning this dec- 
ree tothe plaintiff Motilal for an osten- 
sible consideration of Rs. 1,509. In the 
meantime Laxmibai, defendant No. 1, had 
brought a suiton June 30, 1932, against 
Ramchandra for over Rs. 900 due on a 
bond; on July 8, 1932, Laxmibai applied 
for attachment before judgment of the 
decree obtainéd by Ramchandra, and on 
July 17, the decree was attached; an 
objection by the plaintiff to the attachment 
was dismissed. 

Laxmibai pleaded in the usual way that 
the transfer of the decree was "bogus and 
fraudulent”. Iam not sure how far the 
parties or the lower Oourta really appre- 
ciated the meaning of these terms. In a 
vase of this sort it is open to the person 
impugning the transfer to allege either that 
the transfer wasa sham transaction exe” 
cu‘ed without consideration and not in- 
tended to take effect orthat it was a 
transaction executed for a consideration 
and intended to taks effect but made in 
order to defraud the creditors of the 
transferor -by taking the property out of 
their reach. In this Oourt the controversy 
has centered maiuly-about whether there 
was consideration or not. The considera 
tion consisted of three principal items: 
Rupees 1,016-10-0 said to have been due by 
Ramchandra’s brother Babya to the plaint- 
if Motilal, Rs. 300 said to have besn due 
by Ramchandra to Kalyansa, and Rs. 125 
said to have been due by Ramchandra to 
Wardhasa Ia the piaintifs accounts 
Ramchandra's account was squared wp on 


November 9, 1931, i. e., at Diwali, and these 


three items were debited to him and 
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Rs. 300 and Rs. 125 were cridited 
Kalyansa and Wardhasa, respectively. 
There is a clear finding of tact that Ram- 
chandra'’s debt to Kalyansa and Wardhasa 
were fictitious. It has been objected that 
‘there was no pleading to this effect. The 
defendant Laxmibai denied the considera- 
-tion for the transfer and pleaded that the 
transfer was “bogus and freudulent”. It 
was Clearly understood by the plaintiff that 
he had to prove the consideration for the 
‘transfer, and no objection on this ground 
was taken either in the lower Appellate 
Court or even in the memorandum of ap- 
peal inthis Court. The lower Appellate 
Court's finding has been challenged on the 
. ground that Wardhasa was wrongly dis- 
believed because he said that Ramchandra 
-borrowed Rs. 125 from him in Adhik Asarh 
:of Sambat 1987. The lower Appellate 
Court stated that there was no Adhik 
Asarh in sambat 1887, and according to 
-the calendar that is strictly correct. It 
seems, hewever, that by Sambat 1987 the 
, witness meant the year ending in Diwali 
1931.4. e., Sambat 1987-1988. It is, how- 
ever, clear that the lower Appellate Court 
would have come to the same conclusion in 
any case, and I think that the grounds 
given by itfor believing that theseitems 
were never borrowed are sound. That 
a of fact must, therefore, be up- 
e 
The next item is Rs, 1,016-10-0 owed by 
‘Ramchandra’s brother Babya to the plaint- 
iff. There is a finding, which is not 
challenged, that Ramchandra and Babya, 
. neither of whom was examined, were 
‘separate, The khata, on which Rs. 1,016-10-0 . 
. was due, was maintained inthe name of 
-Babya alone and the plaintif contended 
-that Ramchandra was liable for tbig 
-amount on the ground that they were joint. 
There was no good reason why Ram- 
„chandra should e 
for his brother’s debts when he owed money 
himself. The lower Appellate Court has 
remarked that the entry in the plaintiff's 
. accounts could have been -made at any 
time, and it is curious that the plaintiff on 
November 9, 1931, should have 
-pay of Kalyansa and Wardbasa as at that © 


to 


-time Ramchandra had not obtained his — 


_ decree and was apparently not ina pcsi- 
tion to pay his debts. Thereis no clear 
finding how far the transfer in suit was 
for consideration. The lower Appellate 
Oourt remarked that part of the considera- 
tion may be genuine but itis clear that 
the. intention of the parties to the docu- 
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ment was to put the decree out of the 
reach of creditors. Now it. is open to 
one creditor to take all his debtor's 
property and so defeat the claims of other 
creditors, if he can do so, and such. a 
‘transfer, if really made for consideration, 
cannot be set aside under s. 53 of the 
Transfer of Property Act: see Kasturchand 
v. Wazir Begam (1) and Uttamrao v. Ganga- 
ram 3) based on Musahar Sahu v. Hakim 
Lal (8), Such a transaction can be 
challenged only in insolvency proceedings. 
Here, however, there is a finding that there 
was an arrangement between Ram- 
chandra and the plaintiff, in whose eme 
ployment he was, that Ramchandra 
should pay off his- brother's debtto the 
plaintiff in preference to his own debt to 
Laxmibai. It, therefore, follows that the 
plaintiff was not the ‘creditor of Ram- 
chandra, for two of the items were fictitious, 
-one item was a debt due by somebody 
else, and the rest of the consideration was 
absorbed by .the expenses of executing 
the document. The result was that Ram- 
chandra’s property was placed beyond the 
reach of his creditors and the transac- 
tion, therefore, falls within the ambit of 
the principle contained in s. 53 of the 
Transfer of Property Act. Inthe circum- 
stances the plaintiff clearly cannot claim 
to bea transferee in good faith. The 
Lahore High Oourt iu Madan Gopal v. Lehri 
Mal Janki Das (4) held that a transaction 
-of tbissort is wholly avoid if part of 
.the consideration was non-existent and 
the object of it was to defraud the creditors, 
-and with that I respectfully agree. The 
transaction, must, therefore, he set aside. 
It has been contended that s. 53 applies 
only to immovable property, and that it has 
no application to movable property. In 
Abdul Hye v. Mir Mohamad Mozaffar 


' Hassain (5) the Privy Council held that 
‘Whether or not Statute 13 Eliz, Ohap. V, 
by which all covinous conveyances, gifts and 
alienations of lands or goods whereby ‘creditors 
might be in anywise defrauded of their just rights 
are declared to’ be void is more than declaratory 
of the Common Law,so far as it avoids- transac- 
tions intended to defraud creditors, there seems.to 


DIL B aS Nig 291; 167 Ind. Oas., 48; AIR 
1937 Nag 1; 9 R N 160. 
sae 27 N L R 382, 136 Ind. Oas. 237; AI R 1932 Nag 
d. Rul. (1932) Nag. 29. 
0) 43 O 521; 32 Ind. Cas. 343; 30 M LJ 116; 3 L 
07; 200 WN 393; 14 A L J 198; 916) 1 MW 
N 198;'19 M LT £03; :30LJ 406; 18 Bom..L 
376; 43 I A104; A IR1915P O 115 (P ©). 
(4) 12 Lah, 19); 130 Ind. Cas. 62; "ALR 1980 Lah. 
1027; Ind. Rul. (1931) Lah, 254; 31 P L R 775+ 
mo) 10 O 618; 11 I A 10; 4 Sar. 500; 8 Ind Jur, 157 
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be no doubt that its principles and the princi- 
‘ples of the common law for avoiding fraudulent 
conveyances have been given effect to by the High 
Courts of India and have properly guided their 
decisions in administering the law according to 
equity and good conscience.” 

In that case the transfer was one ofim- 
movable property before the Transfer of 
‘Property Act had become law, but that 
principle has been applied to transfers of 
‘movable properly in Chidambaram Chet- 
tiar v. Sami Aiyar (6) which was affirmed 
in Chidambaram Chettiar v. Srinivasa 
‘Sastrial (7) andin Ah. Foon v. Hoe Lal 
Pat (8). No decision to the contrary has 
been cited, snd I have no doubt that the 
principle contained in s. 53 applies to 
‘transtersof movable property. 

The appeal, therefore, faile and is dis- 
‘missed with costs. Counsel's fee Rs. 30. 
` Appedl dismissed. 


(6) 30 M 6. 

2 37 M 237; 23 Ind. Cas. T14; 26 M L J 473, 180 
W N 841; 16 M L T 288; 20 O L J571; Q914) MWN 
764; 16 Bom. L R783; 1 L W 963 (P O). 

(8) 9 R614; 185 Ind. Oas. 641; A IR 1932 Rang. 13; 
Ind. Rul. (1832) Rang 49. 


, RANGOON HIGH COURT 
Oriminal Miscellaneous Application No. 35 
of 1937 
July 6, 1937 
MAOKNEY, J. 

MAUNG CHIT TIN—Apptioant 
VETEUS 
H. 0. REYNOLDS (FINANOIAL 
COMMISSIONER, BURMA)—RESPONDENT 


Criminal irtal—Transfer—Oomplaint against 
-Financial Commissioner—Magistrate also Collector 
‘and Subordinate to accused—Application for trans- 
fer—Oase held should be transferred. 

Where a complaint made against the Financial 
*Oommissioner was transferred for disposal to the 
Additional District Magistrate who was also a Ool- 
‘lector and as‘such subordinate to the accused, and 
the complainant applied for transfer of the case : 

‘Held, that the applicant might quite reasonably, 
albeit quite wrongly, have the apprehension that 

“the particular relationship that the Additional Dis- 

- trict Magistrate had to the accused might have some 
influence on him; and even if it merely embarrassed 

- him, it would be sufficient to jastify the applicant's 
“apprehension thet the trial might not be all that 
‘gould be desired. The case should be transferred 
to some other Court; for, the existence of such an 
apprehension in the mind of one of the parties must 
“militate against a proper trial, if for no other reason 
than that it places the . party concerned under a 
very serious handicap. 

“Or. Mis. Ap. for transfer from the 
‘Court of the Additional District Magistrate, 


‘Rangoon. < 
Mr. Ba So, for the Applicant. 
Mr. Beecheno, for the Respondent. l 

. Mr. Myint Thein, Officiating Government 

Advocate, for the Orown. - 2 
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Order. -This is an',application by one 

Maung Ohit Tin who is prosecuting 
Mr. H. O. Reynolds, Financial Ocmmus- 
sioner, Burma, on a charge under ss. 323 
ande354, Indian Penal Code, in the Gourt 
of the Additional District Magistrate of 
Rangoon. The Additional District Magis- 
trate of Rangoon has not yet issued sum". 
mons to the accused as immediately on the 
transfer of the complaint to the Additional 
District Magistrate for disposal, the applicant 
has applied to this Court for a transfer 
of the case to the Oourt of some other 
Magistrate onthe ground that the present 
Additional District Magistrate ia also Ool- 
lector tof Rangoon Town, and as such, is 
immediately subordinate to Mr. Reynolds 
as Financial Commissioner. The applicant 
apprehends that this fact might uncon- 
sciously influence Mr. Orosby's approach 
to his case, 
“It must be admilted that Mr. Orosby 
himself is in rather an embarrassing 
position in having before him as accused 
person,-a high officer of the Government, 
who is his superior officer in respect of-a 
considerable amount of his duties. The 
Collector of Rangoon Town is only in- 
cidentally a Magistrate appointed merely to 
assist ‘the District Magistrate of Rangoon. 
No allegations are made against any person 
connected with the case, but it seems to 
me that this is not a case which ought to 
be tried by the Additional District Magis- 
trate of Rangoon Town. It seems to me 
that the applicant might quite reasonably, 
albeit quite wrongly, have the apprehension 
that the particular relationship that the 
Additional District Magistrate has to the 
accused in this case might have some 
influence on him; and even if it merely 
embarrasses him, it would be sufficient -to 
justify the applicant’s apprehension that 
the trial might not bs all that could be 
desired. Where a party to a case has 
such an apprehension with reasonable 
grounds, it has always been considered right 
that the casein question should be trans- 
ferred to some other Court; for the exis- 
tence of such an apprehension in the mind 
of one ofthe parties must militate against 
& proper trial, if for no other reason than 
that it places the party concerned under a 
very serious handicap. I therefore direct 
that the complaint of Maung Ohit Tin in 
Criminal Regular No. 1 of 1937 of the 
Additional District Magistrate of Rangoon 
be transferred to the District Magistrate 
of Rangoon for disposal bv himself. 

g. Case transferred, 
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NAGPUR HIGH COURT 
First Civil Appeal No. 73 of 1933 
October Di 1936 
Stonz, C. J. AND POLLOOK, J. 
on difference of opinion between 
NIYOGI AND STAPLES, A.J. C. 
Tus SEORETARY or STATE vor 
INDIA ın COUNOIL— APPRLLANT 

; versus 
Musammat ROKHMANIBAI— 


RESPONDENT 

Tort-—-Vicarious liability—Common Law employ- 
ment—Cases under Employers’ Liability Act—Doctrine 
z Common Law employment, applicability of— 

atal Accidents Act (XIII of 1855), 8. 1\—Damages, 
assessment of—Consideration of mental suffering of 
widow—Fact that widow cannot re-marry, if can be 
taken into constderation—Rule of common employ- 
ment—Scope of—Common Law—Applicability ` in 
Indta—Servant acting under orders—Principles of 
contributory negligenca and volenti non fit injuria, 
tf apply—Practice—Quantum of damages—Findingse 
as to, by trial Oourt—Interference in appeal, pro- 


prtety of. 
Per one p: J., Pollock, J. and Niyogi, A.J. O., 
Staples, A. J.O , dissenting.—In India the doctrine 


common employment has no application in cases 
which in England would come under Employers’ 
Liability Act, because the dootrime under the condi- 
tions prevailing in India at present is not in ac- 
cordance with justice, equity and good conscience, 
[p. 409, col. 1. c. 

Per Stone, . J, and Pollock, J.—In an action under 
Fatal Accidents Act, 1855, to see what measure of 
damage is appropriate, one has to go tos. 1 where it 
is provided that the Court may. give such damages 
as it may think proportionate to the loss resulting 


from such death to the- parties respectively for whom | 


atid for whose benefit such action shall be brought, 
that isto say, proportionate to the loss resulting 


from such death to the widow. One cannot take - 


into consideration the mental suffering of the sur- 
vivors. The fact, therefore, that the widow of the 
deceased being a Brahmin cannot re-marry, ` cannot 
have children and is thus left at the -early age of 
16 years a widow forthe rest of her life, ıs, for 
this purpose, an irelevant consideration, Ellen 
Blake v, Midland Railway Oo. (51) and Lakhmichand 
v, Ratanbat (2), relied on. [p. 416, col, 1.) ` 
-Per Stone, O. J,—It is doubtful whether the rule of 
common employment is a branch of the law of torts. 
As finally formulated it appears to be a branch of 
the law of contract. It isa defence, It leaves un- 
touched the rule which founds the liability, but it 
creates adefance and that defence 1s founded in 
contract, being founded on an implied contract to 
run a particular kind of risk in consideration of 
part of- the pay received. The respondeat supe- 
rior rule is neither irrational nor” unjust. It is 
merely an application of the wide-spread’ principle 
that “wherever one of two innocent persons must 
suffer by the acts of a third, he who hae enabled 
such third person to ocoasionthe loss must sustem 
it.” The tendency of the English Law of torts has 


been indeed rather to expand than to contract the- 


respondeat superior rule, Lickbarrow v. Mason (41) 
and R. E. Jones & Go. v. Waring and Gtllow (42), 
relied on,eLiod v. Grace, Smith & Oo. (43) and 
Barwick v. English Joint “Stock Bank (44), referred 
to. [p. 415, col. 3; p. 414, cols. 1 & 2. : ; 
Per Niyogi, A, J. O.—The Courts ın India are, in the 


absence of any express provision of law applicable . 
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to any particular cage, empowered to invoke the 
aid of Common Law on considerations of B 
equity and good conscience, but this can only refer 
to the Oommon Law which is actually enforced by 
the Courts in England. While applying the Com- 
mon Law of England in India, the Courts cannot 
afford to ignore the extent to which the Common 
Lew stands abrogated by statute. |p. 407, coL 2.] 

Per Stone, O J.—While applying the Common Law of 
England in India the Courts have to consider the 
age and circumstances in India in which the ap- 
pleation has to be made. a, 

Per Pollock, J.—There is a strong presumption that 
any rule of English law is inaccordance with’ the 

rinciples of justice, equity and good conscience in 

agland, bat the Gourt is entitled to examine the 
rules in order to findout, whether the rales are in 
accordance with the true principles of equity. [p. 
409, col. 2.) | , 

Per Staples, A. J. O.—Where a servant is acting 
under orders, the principles of contributory negligence 
and volenti non fit injuria will not apply. Yarmauth 
vy. France (1), Smith v. Baker & Sons i and Mills v, 
Armstrong (3), reliedon. [p. 404, col, 

Per Stone, O. J. and Pollock, J.—An Appellate Court 
should be slow to mterfere with the finding as to 
the quantum of damages made by the trial Court, 
unless the trial Gourt has gone wrong in fixing the 
basis upon which the figure ie founded. Abdul 
Ghaffur Khan v. Gokul Prashad (56), relied on. [p. 
416, col, 3.] i 

F.O. A, from the decree of the Oourt of 
the Additional District Judge, Betul, dated 
January 31, 1933,in Oivi Suit No. 65 of 
1940. 

Staples, A.J.C.—(September 11, 1939) :— 
This is an appeal by the Becretary of 
State against the decree of the Additional 
District Judge, Betul, awarding damages 
to the extent of Rs, 26,150 to the plaintiff- 
respondent in a suit brought by her undór 
the Fatal Accidents Act, as compensation 
for thə dəathof her husband during an 
accident on the Q. L P. Railway line. It 
was contended on behalf of the appellant 
that no damages should have been allowed — 
and that the suit should have been dis- 
missed, and secondly, that even if damages 
were allowed, the amount found was exces- l 
sive, : 

The facts are not for the most part 
disputed. The ` respondent's husband 
Shripad Dattatraya Godbole wasa young 
man of 23 years of age, employed ag A 
temporary time-keeper On thé G. I P. 
Railway and had been posted to Multapi 
Station ‘on the Itarsi-Nagpur Section, 
shortly before the accident, which occurred 
on October 17, 1928. On that date Godbole 
travelled on a trolly with Mr. J. A. Patel, - 
the Permanent-way laspector, who was 
his superior officer, starting from Multapi, 
They passed Uhichonda, and between 
Chichonda and the next station Teegaon 
the trolly on which they were travelling 
was overtaken by. train. No, 471 Down 
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Passengerin tunnel No. 7. Patel, Godbole 
an'd - the- four trollymen jamped off the 
trolly before the engine struck the trolly 
and all escaped except Gcdbole, who 
appears to have been struck by part of 
the ‘trolly and whcse head was dashed 
against the wall of the tunnel, asa result 
of which he was instantly killed. It was 
found.in the Railway inquiry that the 

accident was due tothe negligence of the 
' Permanent-way ‘Inspector Patel in not 
obeying the inslructions contained in the 
General Rules for Working Trollies on the 
line in ‘Obap. XH of the Transportation 
Instructions, Rule No: 167. This finding 
has been upheld by the Judge of the 
trial Court, and it has not been contested 
before us either by the appellant or by 
the respondent that Patel did proceed from 
Chichonds to Teegaon ‘on the trolly without 
informing the Station Master at Ohichonda 
and “giving him a written caution’ order; 
that, although it was a single line, he had 


not posted: a man in front and behind with. 


danger signals, as required; that he had 
only four trollymen instead of six with 
him; and that he didnot place detonators 
on the line. It is clear, then, I think, that 
the finding of the Railway inquiry is correct 
and. that the accident was due to the neg- 
ligence of.Patel. 


"The lower ‘Court, it is true, has found 
that the driver of the train, Mr. Jewel, was 
also guilty of negligence in driving at 


excessive speed and in not keeping a proper ` 


look-out, and further that -the Railway 
Administration itself was negligent in not 
issuing ‘proper instructions with regard to 
the regulation of speed upon that portion 
of the line, or rather in not bringing its 
current time-table-and Weekly Notices in 
conformity with the correction slip that was 


issued 'in ` February 1928, reducing the’ 


maximum speed upon that portion of the 
line to12 miles per hour. I do not, however, 
think: that these latter findings of the 
lower Court can be upheld and would refer 
to, paras. 10, ll and 13 of the judgment, 
in- which the findings have been recorded 


upon issues Nos. 6and 8. In the first-place, 


1 cannot accept the finding that the driver 
was’ bound to follow the correction slip, 
which ‘appears in Ex. D-4, rather than the 
Working Time Table orthe Weekly Notices : 
on the contrary, according to rule No. 302 
of the General Rules for Open Lines of the 
Indian State Railways (Ex. D-3), it is laid 
down that : ‘ ; 2 Se 
“The Engine Driver must regulate and. control 


the running of his- train as accurately as possible, 
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according to the Working Time Table, 
avoid either excessive or loss of time; and 
he shall not make up between any two stations 
more time than is allowed in this behalf by special 
instructions.” : 
Again in the Transportation Instructions 
of the G. J. P. Railway (Ex. D-4) under 
General Rule No. 115, para; 294 at p. 227, it 


so ag to 


_ 18 laid down that 


“Engine Drivers before starting must examine all 
notices issued for their guidance and obey all 
special restrictions of speed and other special 
instructions notified in the Weekly Notices by 
Caution Orders, or by other means.” 


There seems no doubt, then, that the 
driver was bound to follow the Working 
Time Table andthe Weekly Notices, and 
according to the Working Time Table an 
average speed of 20 miles an hour had to be 
maintained between Chichonda and Teegaon 
Stations, whilst in the Supplement to 
Weekly Notices No. 40, dated October 5, 
1928, under the heading of Speed Restric- 
tions (Ex. D 14. p. 13), a maximum speed of 
20 miles per. hour was fixed. Under the 
rule, therefore, referred to above, the driver” 
was bound to obey that restriction, and I, 
cannot agree with the lower Oourt that he 
was negligent in not following the correc-- 
tion slip dated February 1, 1928, A A 

Nor can I accept the finding that the 
driver was negligent in not sounding his 
whistle and not keeping a proper look-out. - 
The driver himself has deposed that he did 
sound his whistle, and the evidence to the 
Contrary seems to me to be unsatisfactory. 
It must be noted that before the suit there 
was: 8 criminal case against Patel’ under” 
s.101 of the Railways Act, in which he was 
found guilty, and that the witnesses - 
referred to by the Judge of the lower’ 
Oourt were examined as- witnesses in : the’ 
criminal case. They were Goolies and 
gangmen under the Permanent-way. Ins- 
pector and also under the time-keeper,- 
the deceased husband of- the respondent. 
Clearly, then, they would be interested and 
their evidence must be accepted with cau-- 
tion. The, évidence of the Station Master 
Balwantrao (D. W. No.3), who travelled in 
the -Passenger Train, is merely’ negative, 
and I cannot, therefore, accept the finding-- 
that the driver did not sound his whistle 
when entering the tunnel, asrequired by’ 
T. 300 (b) of the General Rules (Hx.-D-3)... 
Nor can I accept the finding that the: 
driver did not keep a proper: look-out and’ 
that, if he had kept a look-out, he could” 
have seen the trolly from the mouth of the: 
tunnel. A glancé at the diagram (Ex. D-11) 
will show that the line runs in a fairly sharp 
curve.right- up-to the -mouth-of‘the tunnel,’ 
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and although it has been deposed by wit- 
nesses that the mouth of the tunnel can be 
seen froma distance of 72 feet, that does 
not mean that there is a clear view into 
the tunnel. Simiarly the evidence of the 
Permanent-way Inspector Wilson (P. W. 
No. 3), that one can see at a distance of 440 
feet inside the tunnel standing at the 
mouth thereof, cannot apply to a driver of 
a train approaching the tunnel slong a 
curved line ‘The finding, therefore, of the 
trial Court that the driver, if he had kept a 
proper look-out, could have seen the trolly 
inside the tunnel must be rejected, when the 
evidence shows that the accident 
occurred over 200 feet inside the tunnel. ` 
I cannot find, therefore, that the driver was 
negligent in not keeping a proper look-out 
and would reverse the finding of the trial 
Court on Issue No. 6 and hold that tle 
driver of the train was not negligent 
and that ,the accident was not due to his 
negligence. ; h 
Again I cannot accept the finding of the 
trial Court with regard tothe negligence of © 
the Railway Administration. The Railway 
Administration is the proper authority to 
regulate the speed and tô make rules 
regarding speed limits. It is true that there 
was an amendment slip dated February 1, 
1928, in which a speed’ limit of 12 miles 
per-hour was imposed for this particular 
section of the line; whilst the time-table; 
on the other hand, that was- subsequently 
issued and the Weekly Notices of*October 
5, 1928, gave.the- speed limit as 20 miles 
an hour. It may be that the amendment 
slip was overlooked. when the time table 
was prepared and the Weekly Notices of 
October 5 were issued; but it does not 
follow -that the speed-limit of: 20 miles an` 
hour-for this particular section of the line 
was. excessive or thatthe Railway: Adminis-~ 
tration was negligent in the matter: on 
the contrary, it appears_ from the Weekly 
Notices already referred to (Ex. D-14) that 
this speed of 20 miles, had been in force 
from September 4, 1924, 7. e., for a period 
of over four years before the accident, and. 
it has not been shown that any accident 
had occurred on this particular section of. 
the line during that period prior to the 
accident in the present case. It is true. 
that in the Weekly Notices issued shortly 
after the accident (Ex.. D-16) the speed was 
again geducedto 12 miles an hour, but” 
that was only a precautionary measure 
taken after the accident, and the speed 
has- again. been: increased : according to 
„the evidence’ of: the -driver Jewél-(P. W. 
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No. 4) the limit now is as high as 
20 miles an hour in that particular 
section. Further it may be pointed out 
that the limit of the speed of a train 
will be regulated from the point of view 
of the safety of the train and the passengers 
in it and not from the point of view of any 
trolly or unauthorised obstruction that may 
be onthe line. It is true, as pointed out 
by the Judge of the lower Oourt, that, 
had the train been going more slowly, it. 
would not have overtaken the trolly in the 
tunnel, but that is no reason for holding 
that the train was going at any excessive 
speed. The accident was due solely to the 
presence of the unprotected trolly on the . 
line and tothe fact that the driver was 
ignorant of its presence. As the evidence 
stand, there is nothing on. the record 
whatever toshow that the driver was in. 
any way warned or had any reason for 
exira caution, and, provided that he used 
ordinary care and caution and observed 
the rules, he could not be found gailty of 
negligence ; nor can the Railway Adminis- 
tration be found guilty of negligence. for 
not imposing a lower limit of spaed. No 
attempt was made to show that a speed 
of 20 miles an hour upon this section of 
the line was dangerous or would involve : 
any usual risk to the train or the. 
passengers, and I cannot, therefore, accept 
the finding that the Railway Administration. 
was negligent in the matter. It is true 
that Mr. Russell (D. W. No. 6) has deposed 
that there appears to be some anomaly: 
in the matter, but he has also given. 
his opinion that the instructions in the 
correction slip relating to speed. limit. 
were a mistake and that the instractions. 
in the Weekly Notices should be followed_ 
in supéreession of the, correction slip. He: 
has added that it would eeem that a 
mistake had crept in the correction slip: 
This evidence seems to ms to be correct 
and the mere fact that there. was. a. 
mistake in the correction slip, which was. 
not noticed and which was not acted upon, 
cannot be held to amount to negligence 
on the part of the Railway Administration., 
Nor can it be held that such ¿a 
mistake was in any way the causes of the 
accident. l ees E 
I, therefore, find that the accident was_ 
duó solely to the negligence of Patel in 
not obgerving the trolly rules and in- 
travelling on a trolly -in front of a train, 
without in any way protecting himself. It 
remains thén to decide whether the, Railway. 
Company can be hald liable for such 
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negligence [on {the part of their servant. 

he claim was contested by the Company 
on two gronnds: first, that of common 
employment, namely, that the deceased 
Godbole and Patel both being Railway 
Servants, the |deceased when entering his 
Service must -be held to have undertaken 
such risk as would occur from the negli- 
gence or fault of his fellow servants, and 
therefore could not claim as a result of 
an accident; and secondly, that of 
contributory negligence on the part of 
the deceased himself in travelling upon 
the unprotected trolly, though aware of 
all the rules. To this the learned Oounsel 
for the appellant added a further argument 
that the deceased or his representatives 
could not claim onthe principle of volenti 
non fit injuria. As regarda the defence of 
contributory negligence and tolentt non 
fit injuria I am of opinion that the appel- 
jant cannot succeed. Neither of these 
principles will apply where a servant is 
acting under orders, and I would refer 
in this connection to the case of Yarmouth 
v. France (1), Smith v. Baker & Sons (2) and 
Mills v. Armstrong (3). The defence would 
no doubt be a complete one as regards 
Patel or his representatives, but not as 
Tegards anyone acting under his orders 
or a passenger upon the trolly. The princi- 
ple of volenti non fit injuria cannot be 
invoked for the reason that God bole, though 
he may have been aware of the danger, 
was acting under- orders, which he was 
bound to obey, and therefore cannot be said 
to have acted voluntarily. A distinction must 
be drawn in this respect between volunti 
and scienti: 1.¢.,18 man may know the 
risk and yet incur it, though unwillingly 
and under compulsion, or-he may with his 
eyes open willingly incur the risk. The 
evidence of Mr. Russell (D. W. No. 6) and 
of Wilson (P. W. No. 3) shows that the 
Permanent-way Inspector, was the man 
in charge of the trolly and that Godbole was 
bound to obey his orders. In such a case 
also there can be no principle of identi- 
fication, as held in Mille v. Armstrong (3); 
and, though Patel's representatives would 
be debarred trom suing in the case of an 
accident, & servant under his orders would 
not be so barred. I find, therefore, that 
the claim could not be ‘resisted on the 


ground either of contributory negligence 
wa! (1887) 18 Q BD 647; 57L JQ B7 36 W R 


we oa; 45 3 P 660 O 325; 60 L J Q B 683; 65 L T 467; 40 


(1888) ISA O1; 57-LJ P 65; 58 L T 423; 36 W 
Re 0;6 Asp. M O 257; 59 J PS, 
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or on the ground that Godbole willingly 
incurred the risk. 

The case, therefore, must be tdecided on 
the question of common employment. This, 
as is well-known, isa good defence to an 
action brought by a servant or his repre- 
sentatives for compensation aguinst his 
master fur injury suffered in the course of 
the emplojment. It was first applied in 
i riestly v. Fowler (4) and definitely formu- 
lated in Hutchinson v. York, Newcastle and 
Berwick Rly. Co.(5). ln England it has been 
moditied in many respects by the Employers’ 
Liability Act of 1880, but there is no such 
Act in force in India, and ib has been 
held in Blanchette v. Secretary of State (6), 
that, there being no such statute in 
India, the doctrine of common employment 
must be applied in all such cases. To 
defeat the doctrine, it must be held that 
there was negligence on the part of the 
master, either direct negligence, on his 
part or negligence such as employing in- 
competent servants or failing to dismiss 
incompetent ones, or, lastly, it must be 
proved that’ there was a breach of a 
statutory duty. Inthe present case it is 
not contended ethat the Railway Company 
committed any breach of a statutory duty, 
and there are express findings on the 
record, which are not challenged, to the 
effect that neither the Permanent-way 
Inspector nor the driver was incompetent 
on the contrary, the evidence ‘goes to show 
that both were fully competent. I have 
given reasons above for holding that there 
was no direct negligence on the part of, 
the Oompany with regard to the time-table 
or the speed of the train, and therefore 
it would follow that the Oompany, t. e., the 
Secretary of State, who is sued according 
to the settled rule of law stated in Mata 
Prasad v. Secretary of Siate (7), cannot 
be held liable. 


The Judge of the lower Court cannot be 
held to have dealt with this matter satis- 
factorily in his finding on Issue No. ll. 
The case of boys and girls referred to 
by him in para. 16 of the judgment is not 
applicable, as it has been shown that 
Godbole was a qualified servant and had, 
in addition, passed the trolly test and had 
been issued a trolly-permit, as appears 


Be a vere 7 L J Ex. 42; 1 Jur. 987; M & 
549k R 


(5) (1849) 5 Iie 343; 6 Rail. Oas. 580; 19 LJ Ex. 

86; la Jur. 837;82 R R 697. 

,8) 9A LJ 173; 13 Ind, Oas, 4 

(7) 5 Luck. 157; 128 Ind. Oas. Ths A I R 1931 Oudh 
29; 7 O W N 1209; Ind, Bul. (1931) Oudh 13, 
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from the examination paper and answers 
Exe. D-21 and D-22) and his affirmation 
Ex. D-23) taken with the evidence of 

r. Russell (D. W. No.6). Further the case 
of a fellow-workman enlarging the scope 
of his employment so as to make the 
common employer, liable does not arise. 
Such cases may be rare, and the principle 
deciding them is that the superior servant 
18 in such a position that he becomes the 
alter ego of the master. It may be noted, 
however, that this can only be the case ofa 
servant in a very high position such as Gene- 
ral Manager, and could not posssibly refer 
to a subordinate servant such as a Perma- 
nent-way Inspector. I would refer in this 
connection to the cases of Johnson v. Lind- 
say (8), Wilson v. Merry (9), Howells v. Land- 
ore Siemens Sieel Co. (10), Searle v. Lindsay 
oR and Hedley Pinkney & Sons’ Steamship 
o (12). Nor has it been shown that in thé 
Present case the Permanent-way Inspector 
Patel was in any way acting outside the ordi- 
nary scope of his employment in inspecting 
the line: all that has been shown is that he 
was negligent in not observing precautions 
when doing his ordinary duty. Further 
it has not been shown thatthe Railway 
Company were negligent in’ not seeing 
that the Peramanent-way Inspector did 
not follow the rules laid down by them 
for the protection of trollies. The rules 
laid down appear in themselves to be suffi- 
cient and their observance can only be 
enforced by inspection. No doubt, when 
inspecting officers go round, the Permanent: 
way Inspectors are careful to observe 
all the rules, but from the nature of things 
most of the work of a Permanent-way 
Inspector must be done not under the 
direct supervision of any superior officers 
and therefore the observance of the rules 
cannot be directly enforced in any parti- 
cular instance. It can only be enforced 
by punishment when a case of disobedience 
is detected. It has not been shown, nor 
was it even argued, that the Railway 
Company failed to punish any disobedience 
of the rules, and, although it would appear 
from the evidence of the driver Jewel 
(P. W. No. 4) that the most of the Permanent- 
way Inspectors are somewhat careless in 


(8) (1891) A O 371; 61 LJ QB 90; 65 L T 97; 40 W 
R 405; 55 J P 644. 
(9) (1868) 1 H L 8o. 326;19 LT 30. 
OR 5) 10Q B62; 44 LJ QB 25; 32L T19; 23 
an (1882) 5 L T 487; 11 OB (x 8) 429; 8L LJ OP 
106; 8 Jar. (ng) 746; 10 W R 89. 
(12) (1.804) A O 222, 63L J Q B419; 6 R106; 70 L 
T 630; 42 W R497; 7 Asp. M O 483. - =- : 
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the matter, it cannot, I think, be held that 
there was any negligence on the parto 
the Railway Oompany in this respect. 
Lastly, 2 would point out that, although I 
have found that there was no negligence 
of the driver in this case, and the negligence 
was only thatof the Permanent-way Inspec- 
tor Patel, who was not only a fellow-work- 
man of ihe deceased Godbole, but was his 
immediate superior in the same depart- 
ment, still, evenif it were held that the 
driver, too, was negligent, as has been held 
by the lower Court, the doctrine of common 
employment will apply. In this connection 
I would refer tothe case of Hayward v. 
Drury Lane Theatre, Ltd. (13), Wright v. 
London &N. W. Ry. Co. (14) and Morgan v. 
Vale of Neath Rly, Co. (15). l 


It wes argued by the learned Counse 
for the respondent that the rule of common 
employment was not an equitable one 
and that, although there is no Employers - 
Liability Act in India,, the Oourts in 
India should not enforce the rule of common 
employment where it would not be enforced 
in England. This view, however, has been 
expressly dissented from in Blanchette v. 
Secretary of State (6), cited by me above, 
and Iean see no reason for differing from 
the view expressed by Richards, O. J. The 
rule has also been followed in Abdul Azz v. 
Secretary of State (16). Under s.6 of the 
O. P. Laws Act, Courts must act accord- 
ing to justice, equity and good conscience 
in casas not provided for by the preceding 
sections or by any other law forthe time 
being in force. The rule that has been 
generally followed insuch cases is that the 
Commen Law of England represents justice, 
equity and good conscience and should be 
applied where there is no provision to the 
contrary. I should refer in this connection to 
Satish Chandra Chakravarti v. Ram Dayal 
De (17), Maharaj Kumar Jagat Mohan 
Nath Sah Deo v. Kalipada Ghose (18) and 
Ram Kirat Kamkar v. Biseswar Nath (19). 


(13) (1917) 2 K B899; 87 LJK B18; 117 LT 533; 
1S J 685; 33T L R557 


(14) (1878) 1 Q B D 232; 45 L JQ B 570,38 L T 


PAS 1368) 1 Q B 149; 5 B & 81738; 35 gL JQ B 23; 
564: l4 W RK 144. 
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For a definition of the Common Law, I 
would refer to the Common Law of England 
by Odgers, Volume I, pp. 61 and 62. The 
Common Law followed in Indiais, in my 
opinion, the unwritten law, and. English 
statutes have never been held to be in 
forcein India. Itis not for: me-to decide 
whether the rule of common employment 
is-& correct -one according to the principles 
of abstract justice. but I would point out 
that not only has it been followed in Eng- 
land, but also in America and other countries, 
and at any rate, I cannot hold that it is 
intrinsically an unjust principle. It is still 
enforced in England, and in a recent 
case Fanton v. Denville (20), all the autho- 
Tities have been reviewed and the matter 
has been exhaustively discussed. I can 
see no justification for refusing to apply 
_ the principle in the present case or- in 
‘similar cases. It may be noted that the 
Legislature. has not enacted any - Employ- 
ers Liability- Act in India, but a Work- 
-men’s Compensation Act has been in force 
for Some years.’ In the present case it is 
on’ record that the respondent was offered 
compensation under this Act, but refused 
it on the ground that the compensation 
offered was inadequate. If, therefore, the 
respondent declined what was offered and 
preferred to take the risk of a suit, she 
cannot complain if her suit is decided 
according to the principles of law which 
are held to apply, and cannot claim that 
it-should be decided on-any principles of 
abstract justice. 

I would hold, therefore, that the decision 
ofthe lower Oourt is wrong and that the 
suit of the plaintiff-respondent must be 
dismissed on the ground of common employ- 
ment. On this finding the amount of 
damages need not be determined. I would 
only, however, point out that in my opinion, 
the amount found by the lower Oourt ig 
excessive even on the principle of the cases 
-cited by the Judge. Although great sym- 
pathy must be felt for sufferers in such 
cases, it is to be pointed out that accidents, 
whether fatal or otherwise, are not meant 
‘to be a source of speculation or financial 
profit, and there is every reason to believe 
that in the present case the persons behind 
the respondent have deliberately brought 
an exaggerated claim of Rs. 40,000, taking 
advantage of-the privilege of suing in forma 
pauperis, and have tried thereby to make 
a large profit out of an unfortunate fatal 
accident. Even the amount awarded by 


(20) (1938) 2 K B 309; 101 L J K B 641: 1988 W 
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the lower Court would give 8 permanent 
income in excess of the salary actually 
drawn by the deceased at the time of his 
death, as well as a large capital sum. I 
would, however, while dismissing the suit, 
recommend the plaintiff-respondent to the 
consideration of ihe Railway Board for 
favourable treatment, even though she re- 
fused the compensation originally offered 
to her under the Workmen’s Compensation 
Act, as was done by Richards, O. J. inthe 
Allahabad case referred to above. 


Niyogi, A. J. C.—(September 12, 1935)—I 
have perused the opinion recorded by my 
brother Staples, A. J.O. I regret my in- 
ability to accept the conclusions on points 
of fact and law, for the reasons which 
follow. 

There is no room for sny doubt that the 
Permanent-way Inspector Patel, was guilty 
of gross negligence. In my opinion the 
engine driver of the 471 Down.Passenger 
Train was equally negligent. Lt is clear 
that, however careless Patel had been, the 
collision would have been averted by the 
exercise of caution on the part of Jewel, the 
engine driver. . 

According ‘to. him the speed of the train 
was 25 iniles perhour up tothe mouth of 
tunnel No. 6, and it was reduced thereafter 
to that of 20 miles per hour. The distance 
between Ohichonda Railway Station and 
the mouth of tunnel No 6is 14 miles and 
that from the end of tunnel No. 6 tothe 
mouth tunnel No.7 is 34 miles, as stated 
by Wilson (D. W. No. 3). The train, there- 
fore, would take 3.36 minutes to reach 
the mouth of the tunnel No.6, and would 
further take 10m. 30s to traverse the 
distance between the end of tunnel No.6 
and the mouth of tunnel No. 7. Thus 
excluding from computation the length of 
tunnel No. 6 the train which: started at 
10-45 a. mM. would reach the mouth of 
tunnel No 7 at 10h. 59m. 58. Now from 
Jewel’s own statement it appears that it 
was 10.59 when after the accident he tallied 
his watch with that of Patel. This dis- 
crepancy clearly exposes the inaccuracy in 
Jewel's statement as regards the speed of 
the train. It must be noticed that the 
train rushed through the tunnel and 
stopped ‘out of it’ aba ‘distance of 300 feet. 
The spot where the accident, occurred was 
276 feet from the mouth of the tunnel. 
The engine must have stopped, there- 
fore, at a distance of 1,064- feet from the 
point of the, accident, Jewel and the 
guard met: Patel near. the place of the 
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accident and some time must have inter- 
vened between the accident and the meet- 
ing. Regard being had to the distance 
traversed by the train after the accident 
and that the driver had to walk back and 
whole distance of about 1,000 feet it would 
nct be, unfair to allow at least two minutes. 
The accident must, therefore, have occurred 
at 10h. 57m. On this computation it would 
appear that the train covered the distance 
of ‘a little over 5 miles in 12 minutes, 
since it left the last station at 10°45. One 
is thus driven tothe conclusion that the 
train ran at the uniform speed of 25 miles 
per hour, and this was in exceas of the 
speed notified in the Working Time Table. 

Although I am not disposed to believe 
Bissesar (P. W. No. 5), Kangala (P. W. No. 6) 
and Ramnath (P. W. No. 7) who state 

at a red flag was displayed somewhere 
near the girder bridge. I see no reason 
to disbelieve Ramlal (P. W. No. 9). Fhe 
first named three witnesses were not 
examined at the enquiry conducted by 
the Railway Authorities and they must have 
been influenced by Patel, under whom they 
were working, to support his case in 
defence. Ramlal (P. W. No. Bj has been 
consistent throughout in stating that he 
displayed the red flag when the train was 
about to enter the mouth of the tunnel. 
Jewel (P. W. No. 4)admits that Ramlal 
had a flag in his hand but says thatit 
was folded up. His statement that when 
the train approached him he bowed down 
to the ground and made a somewhat 
unusual salutation is altogether un- 
intelligible. It is highly probable that 
Patel who had not left instructions with 
the Station Master of Chichonda to issue a 
caution order to the drivers of the trains 
would direct Ramlal, who was the chaukidar 
at the tunnel, to display the danger signal 
when he entered the tunnel. Moreover, as 
affirmed by Ramlal, it was his duty to show 
a. red flag at the mouth of the tunnel 
whenever any trolly passed through the 
tunnel. Jewelis also wrong when he says 
that the collision occurred at a point 
70: feet distant from the mouth of the 
tunnel. Jewel does not appear to have 
very “clear impressions about the various 
details connected with the accident. I 
am, therefore, inclined to attach more 
weight to the word of Ramlal than that of 
Jewel. , 

As the trolley was moving at & speed of 
12 to 14 miles per hour (see Wilson 
E: W. No. 3) at some distance in.front, it 
wasi by no means impossible for. Jewel 
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to pull up the train or’ at all eveétits to 
reduce the speed. It ig “clear from: the 
evidence of Oraige HI (P. W. No. 10) that 
a train running at 22 miles an hour ona 
gradient of 1-72 could be brought to a 
standstill afte 100 or 125 yards when the 
break is put .to zero. If Jewel.had tried 
to slow down, if not stop the train, the 
mishap would have been averted. It 
appears clear from the evidence of Wilson 
(P. W. No. 3) that one can sèe through 
the tunnel No. 7 fora distance of 410 feet 
inside the tunnel from its mouth, if not 
also froma distance of 72 feet away from 
it. That Jewel, with all this margin of 
safety, could not overcome the collision 
clearly proves his failure to keep a good 
look-out. ‘ 

In any case if the speed limit notified in 
the Weekly Notices and the Working Time 
Table had been corrected pursuant to the 
correction slip No. 2, Transportation Instruc- 
tion dated February 1, 1928, which res- 
tricted the speed for the down trains to 
12 miles au hour the accident was a physical 
impossibility. Russell (D. W. No. 6).admits 
that it was an anomaly but suggests that 
the instructions in the correction slip 
regarding speed limit were a mistake. 
This explanation that it was mistake cannot 
be accepted as true in view of the correc- 
o that was actually made on October 29, 
1928. 

Thus it must be held’ that not only 
Patel ..but the driver and the Railway 
Administration contributed to tho accident 
by their negligence. 

The next question is whether the Railway 
Company is liable in damages. [t has 
been argued on behalf of the appellant 
that the doctrine of common employment 
which is recognised by the Common Law 
of England should be applied in bar of 
the respondent's claim. It may be conced- 
ed that the Courts in India are in the 
absence of any express provision of law 
applicable to any. particular cass, em- 
powered toinvoke the aid of Common Law 
on considerations of justice, equity and 
good conscience, but this can only refer 
to the Common Law which is actually 
enforced by the Courts in England. The 
rule of common employment which has been 


evolved by the Common Law Oourts is -to 


the effect that the master is not liable:-to 
his servants for injuries to them pro- 
duced by the negligence of a fellow servant 


. engaged in the same business provided 


there be no negligence in the employ- 
ment of an'incompetént servant- or inthe 
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retention of such servant after notice of 
his incompetency. It must be noticed 
that this rule was introduced as an excep- 
tion tothe maxim of respondeat superior 
which iteelf is an exception to the rule of 
law that a fault binds its own author 
(culpa tenet suos auctores). An exception 
has been introduced to the doctrine of 
common employment by the Employers’ 
Liability Act passed by the Parliament 
in 1880. The rule of common employment, 
therefore, in so far as it has been 
abrogated by a statute, cannot be treated 
as’ forming part of the enforceable Common 
Law of England. The result of this 
statute has been to deprive the master of 
the defence of common employment in 
following cases: When the injury to a 
' servant is caused by any defect in the 
machinery, plant or works or by the neg- 
ligent superintendence on the part of any 
servant or by the negligence of any servant 
to whose orders the servant injured was 
bound to conform; or caused by the act 
or omission of any servant in obedience 
to improper rules or by-laws made by the 
employer; or caused by the negligence of 
‘any servant having the charge and control 
of any signal, point, locomotive, engine or 
train. It is true that the Employers’ 
Liability Act has not statutory force in 
India and no Oourt would be justified in 
extending its provisions to India; never- 
theless auy Oourt in India which takes 
recourse to the Common Law of England 
and seeksto apply its principles to India 
cannot afford toignore the extent to which 
the Oommon Law stands abrogated by 
statate. The rule of common employment 
was feltto be unfair and inequitable in 
some of its aspects, and it was to correct 
this unjust operation that the statute was 
enacted. The position in England to-day 
is well stated in Halsbury’s Laws of 
England, Vol. 20, p. 131, Art. 261, in these 
words ; 

_ “An employer sued by a servant in respect of 
injury incurréd in the course of the employment 
may still set up ss a defence the doctrine 
of common employment, save in so far as the 
eae is abrogated by the Employers’ Liability 


It would be clear, therefore, that in cases 
indicated in the statute no emplcyer is 
entitled to raise the defence of common 
-employment; nor have the Courts of 
Common Law any jurisdiction or power to 
entertain such a defence, It, therefore, 
appears to me that it is manifestly 
anomalous and illogical to apply, in the 
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name of justice, equity and good conscience, 
to India the doctrine of Common Law which 
is no longer regarded atits source as fair 
and equitable and enforced as such, 

I am aware that the rule of common 
employment was adopted in India in cases 
in which it would not be enforced in 
England by Richards, O. J.. in a case 
reported in Blanchette v. Secretary of 
Staie (6). With due deference to the 
learned Judge, I find it extremely difficult 
to agree with him. No reported case ofa 
similar nature has been brought to our 
notice and in the absence of any binding 
authority, the question is open for an 
independent consideration on its own 
merits. o 

If as I hold the doctrine of common 
employment is not available as a defencé, 
the maxim respondeat superior comes into 
slay to render the company liable for the 
negligence of its servants, viz., the Perma- 
nen-way Inspector whose arders the 
deceased was bound to obey and the 
Engine Driver and those who were res- 
ponsible for failure to notify in the 
Weekly Notices and the Working Time 
Table, the restricted speed of 12 miles per 
hour imposed by the Transportation Instruc- 
tion, dated February 1, 1928. 

I, however, aor that if the plaintiff 
suit is held to be untenable, the plaintiff 
should be recommended to the considera- 
tion of the Railway Board for favourable 
treatment. 


Order of Reference, 

Niyogi and Staples, A. J. Cs. (Septem- 
ber 17, 1935.)— We have differed both on 
points of fact and law. While Staples, 
A. J. ©., finds Patel alone guilty of negli- 
gence, Niyogi, A. J. O., finds the Engine 
Driver as well as the official who was 
responsible forthe preparation of the Time 
Table and Weekly Notices equally guilty 
of negligence. But the decision turns on 
the point of law whether the Railway 
QCompany is liable for the negligence of 
its employees. While Staples, A.-J. O. 
is of opinion that the doctrine of common 
employment affords a good defence to the 
Railway Company, Niyogi, A.J. O., takes 
the view that the doctrine, in so far as 
it has been abrogated in England by the 
Employers’ Liability Act, 1880, cannot be 
imported into India. As there has been 
a difference of opinion on the quegtion of 
law which goes tothe root of the case, we 
refer the following question to the Judicial 
Commissioner under s. 98 (2) of the Oivil 
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Procedure Code:— 

Whether the doctrine of common employ- 
ment prevails in India in cases that in 
England would come under the Employers’ 
Liability Act ? 

Opinion 


Pollock, J.—(September 8, 1936.)—The 
learned Additional Judicial Oommissioners 
who heard this appeal differed on the ques- 
tion whether the doctrine of common em- 
ployment prevails in India in cases that 
in England would come under the Em- 
ployers’ Liability Act, and they referred 
that question to the Judicial Commissioner 
under s. 98 (2) of the Civil Procedure 
Seat That question now falls to be decided 

y us. 

Under s. 6 of the Central Provinces Laws 
(Act XX of 1875) the question must be de» 
cided according to justice, equity and good 
conscicnce. In Digumburee Dabee v. Eshan 
Chunder Sein (21) Sir Barnes Peacock, O. J. 
stated tLe law as follows :— 

“Now, having to administer equity, justice and 
good conscience, where are we to look for the prin- 
ciples which are to guide us? We must go to other 
countries where equity and justice are administered 
upon principles which have been the growth of 
ages, and ses how the Oourts ,act under similar 
circumstances; and if we find that the rules which 
they have laid down are in accordance with the 


true principles of equity, we cannot do wrong in 
following them.” 


This principle was adopted by their 
Lordships of the Privy Oouncil in 
Waghela Bajsanji v. Shekh Masluddin 
(22), in which they stated: “The matter 
must be decided by equity and good con- 
science, generally interpreted to mean the 
rules of English Law if applicable to Indian 
society and circumstances.” That princi- 
ple has more recently been affirmed by 
their Lordships in Mehrban Khan v. Makhna 
(23). The first question, therefore, to be 
decided is what is the English Law on this 
point. 

The doctrine of common employment 
originated in the decision of the House of 
Lords in the case of Priestley v. Fowler (4), 
and was affirmed by them in Hutchinson 
v. York, Newcastle and Berwick Ry. Co. 
(5). It was extended tothe United States 
by the decision of Shaw, O. J. in Farwell v. 
Boston and Worcester Railroad Corporation 


(21) 9 W R 230. 
(22) 11 B 551; 14 I A89; 11 Ind. Jur, 315; 5 Sar..16 


0). 

(23), 11 Lah, 251; 123 Ind. Oas. 554; A I R 1930 
P O f42; 57 I A 168; Ind. Rul. (1930) P O 186; (1930 
A L J 544; 51OL J 427; 340 W N 520; SIP L k 
Pi 32 Bom, L R 882; 58M LJ 714; 31 LW 732 
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(21), and to Scotland by the decision of the 
House of Lords in Wilson v. Merry (9). The 
doctrine, however, was subjected to an un- 
usual amount of criticism and was largely 
abrogated in England by the Employers’ 
Liability Act of 1880. Since then the doc- 
trine has not been of much importance in 
England, but there can benodoubt, I 
think, that the doctrine is still part ofthe - 
Common Law in England and still applies 
to cases to which the Employers’ Liability 
Act does not apply ; see Halsbury’s Laws of 
England, Vol. 20, Art. 261, and Fanton v. 
Denville (20). The Employers’ Liability 
Act has of course no application in India 
and the question, therefore, is whether we 
should apply the doctrine of common em- 
ployment to India in all its original force, 
orin other words, whether this doctrine is 
in accordance with the principles of justice 
equity and good conscience. 

I concede that there is a strong presump- 
tion that any rule of English Law is in 
accordance with the principles of justice, 
equity and gcod conscience in England, 
but I consider that the Oourt is entitled to 
examine the rules in order to find out as 
Sir Barnes Peacock put in Digumburee 
Dabee v. Eshan Chunder Sein (21), whether 
the rules are in accordance with the true 
principles of equity. The Courts in India 
have, on several occasions, refused to ap- 
ply a rule of English Law on the ground 
that. itis not applicable to Indian society 
and circumstances. For example, the High 
Court of Madras in Narayana Sah v. Kan- 
namma Bat (25), and the High Oourt of 
Bombay in Hirabai Jehangir v. Dinshaw 
Edulji (26), refused to apply the English 
Rule of law that a woman to whom unchas- 
tity has been imputed cannot sue for 
slander without proof of special damage, on 
the ground that such a ruleof law was not 
applicable to the circumstances of this coun- 
try. Inthe judgment of Marten, O. J. in 
the latter case, alist of cases will be found 
at page 176* in which arule of English Law 
has been found inapplicable to India. In 
all these cases, however, the ratio decidendi 
was ratherthat the rule of English Law 
was in itself inequitable. 

In Parvathi v, Manner. (27), however, 

sap (1842) 4 Met. 49; 3 Macq. 316; 149 R R 


(25) 55 M 727; 140 Ind. Oas. 422; A I R-1932 Mad. 
445; 62 ML J 608; 35 L W 647; (1932) M W N 568; 
Ind. Rul (1932) Mad. 901. 

(26) 51 B 167; 98 Ind. Oas. 949; A IR 1927- Bom. 
23; 28 Bom. LR 1334, ` 
“"(27) 8 M 175. 


*Page of 61 B.— [Hd] 
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urner, O. J. refuseltoapply the rule of 
English Law which prohibits, except in 
certain cases, an action for damages for 
oral defamation unless special damage is 
alleged on the ground that such a rule is 
not founded on natural justice and should 
not be introduced in India. In Naganatha 
Sastri v. Subramania Iyer (28), Sadashiva 
Aiyar, J., referring tothe decision of the 
House of Lords in Hulton v. Jones (29), 
that in an action for libel itis not neces- 
sary to show that the defendant intended to 
defame the plaintiff, remarked : 

“Supposing that the English Law as developed by 


English precedents isto the effect, I donot see why 
she indian Law should follow suit unless the 


_doctrine is in consonance with justice, equity and 
-good conscience.” 


-Againin Sheo Ratan Singh v. Karan 


` Singh (30), the Allahabad High Court re- 


fused to apply the English Law that there 
can be no contribution between joint tort- 
feasors on the ground that such a rule was 
inequitable. In support of this view they 


_ cited in dictum of Lord Herschell in Pal- 


mer V. Wick (31), in which he stated : 
“Tt ig now too late to question that decision 
(Merryweather v. Nixon) (32), in this country; but 
when I am asked to hold it to be part of the Law 
of Scotland, am bound to say that it does not 
appear to me to be fonnded on any principle of 
justice or equity, or even ofpublic policy, which 
justifies its extension to the jurisprudence of other 
untries.” 
ih; appreciate the difference between the 
positions of Scotland and India, bat this 
dictum does, I think, afford strong support 
for the view that a Court in India is entiti- 
ed toinquire whether a ruleof English 
Law is vecegssarily in accordance with 
justice, equity and good conscience. It is 
tobe noted that s.6 of the Central Provi- 
nees Laws Act of 1875 prescribes that the 
Court should act according to justice, equity 
and good conscience, not that it should act 
according to the roles of English Law ; it 
ig also to be noted that the Privy Council 
has merely stated that the Courtsin this 
country should- ordinarily be guided by the 
rules of English Law if applicable to Indian 
society and circumstances ; their Lordships 
did not'state that the rales of English Law 
must be invariably applied. | 
I have therefore come to the conclusion 
that I am entitled to examine the question 
(38) 38-M L J-302; 40 Ind. Oas 126; 5 L W 598; 21 
ML T 324;,A IR 1918 Mad. 700. 
(39) 1910) A O 20; 79L. J KB 198; 101 L T 881; 54 


J116. 38T L R128. 
750) 46 A 860; 84 Tnd. Oas. 269; A IR1924 All, 857; 


ÀA L J 788. 
(31) (1894) A O 318; 6 R 245; 71 L T 163. 
32) (1799) 8 T R 188; 16 R R 810; 1 Bm. L O(10th 
Edi) 383; 
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whether the rule of common ‘employment 
is founded on any principle of justice, 
equity and good conscience. In Blan- 
chette v. Secretary of State (6) it 
was assumed that the doctrine of comm~» 
employment applied in India, and :n 
Abdul Agiz v. Secretary of State (16), 
the above Allahabad case was cited with 
approval and it was assumed that because 
the doctrine is still part of the Common 
Law of England it necessarily applies in 
India. In my opinion, the rule, to use the 
words of Lord Herschell in Palmer v. 
Wick (31), is not founded on any princi- 
ple of justice or equity or even of public 
policy which justifies its entension to the 
jurisprudence of other countries. The 
rule in Priestly v. Fowler (4), was based 
on the theory that the master cannot be 
bound to take more care of the servant 
than he may reasonably be expected to 
do of himself and that according 
to this there would be a sort of pre- 
sumption that the servant suffered to some 
extent by want of diligence on his own 

art. QOhief Justice Shaw of Massachusetts, 

owever, whose judgment has been ap- 
proved by later decisions in England, 
based the rule on the theory that the 
master has not contracted to indemnify 
the servant against the negligence of a 
fellow-servant and that the servant has 
entered into service under an implied 
contract to run the risks and dangers of 
the service. The doctrine was stated by 
Earle, O. J. in Tunney v. Midland Ry. Co. 
(33) as follows : 

“A servant, when he engages to serve a master, 
undertakes, as between himself and his master, to 
run all the ordinary risks of the service, includ- 
ing the risk of negligence upon the part of a 
fellow-servant when he is acting in the discharge 


of his duty as sarvant of him who is the common 
master of both.’ 


Whether the servant has entered into 
such a contract would appear to bea 
question of fact, and, if it is to be pre- 
sumed that there is such a contract, it 
is dificult to see on what ground of 
justice or equity evidence to rebut that 
presumption is to be shut out in these 
days when unemployment is rife and 
a man is generally glad to take any job 
that he can get. Even when the servant 
is a child it has been held that there is 
an irrebutattble presumption that he 
entered into such a contract: See Young 
v. Hoffmann Manufacturing.Co. (34) and 

(33) (1866) 1 O'P 29L at. p, 296; 12 Jur. (xs) 691. | 

(34) (1907) 2 K B 646; 76 L JKB 993; 97 LT 230; 
33 TIL R 671, 
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Cribb v. Kynoch (35). In the days when 
jobs were more plentiful and an em- 
ployer had only a few servants, all of 
whom were acquainted with each other, 
such a presumption of law might perhaps 
be fairly made, but conditions have 
casnged enormously since 1837. No such 
doctrine appears to exist in the law of 
any other country in Europe, and in my 
«pinion the doctrine is not, under the 
conditions of to-day, in accordance with the 
principles of justice, equity and good 
conscience. 

_ Even if I were to hold that the’ doctrine 
is equitable under modern conditions in 
England, I should not be prepared to 
extend if to India, as I consider that it 
would not be suitable to Indian condi- 
tions. The Royal Commission on Labour 
in o stated at p. 314 in their Report of 
19. 1 —_— $ 

“Persons injured by accident may have a remedy 
bya suit for damages against their employer in 
the Oivil Court, and it is suggested that the law 
there applicable is inequitable because two de- 
fences may be evoked by the employer to defeat 
cleims which he should justly be called upon 
to Meet. One is the defence of ‘common employ- 
ment’ by which an employer can plead that an 
accident was due to the default of a fellow- 
workman, and the other is the ‘defence of default 
of a fellow-workman, and the other is the defence 
of ‘assumed risk’ by which an employer is liable 
for injury caused to workman h roach the ordi 
risks of employment, and workman is presumed to 
to have assumed risks which were apparent when he 
entered upon his occupation. hen the Indian 
Workmen's Oompensation Act was first introduced, 
it had, in addition tothe provisions for workmen's 
compensation, clauses designed to abrogate these 
defences in certain cases; but the Joint Select 
Ooramittee of the Legislature deleted the clauses 
in question, apparently because they were not 
satistied that the doctrines to which we have 
referred, which were derived from the British 
Common Law, would be accepted by Indian Courts 
Gagak ..As the defences in questien are, in our view, 
inequitable, there is need for ensuring that they 
cannot be invoked.” 

The Royal Commission on Labour was 
dealing with the conditions of Labour in 
India and their opinion that these defences 
are inequitable must be interpreted as 
meaning that the defences would be in- 
equitablein India. The opinion of such 
an authoritative body, of which I take 


judicial notice, must inevitably carry very. 


greut weight, and on this ground I ani 
of opinion that the extension of such a 
doctrine of English Law is unsuitable to 
conditions in India. 

I would, therefore, answer the question 
referred to usin the negative. 

Stone, C. J.— (September 8, 1936).—I have 

(35) pitts K B 58,76 LJKB 048, 97 L T 181; 
23 T L R550. 
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had the advantage of perusing the judg- 
mentcf Pollock, J. and 1 should not add 
anything to that, were it not out of defer- 
ence tothe very full and clear arguments 
that have been advanced inthis case and 
in view of the importance of tke watter 
under discussicn. 

In the case of Fanton v. Denville (20), the 
Oourt of Appeal in England ccnsidered 
very fully the history of the doctrine of 
common employment. Though I do not find 
a reference to The Petrel (36) and one or 
two other cases of less importance, the judg- 
ment of Lord Justice Scrutton refers to 
most of the cases that have developed that 
rule from its origin in the case of Priestley, 
v. Fowler (4). As the best expression of 
the rule in its settled form he quotes the 


statement of Erle, O. J. in Tunney v. Mid=' 


land Ry. Co. (33), relied upon by Sir Frea 
derick Pollock in his work on Torts (13th, 
Edition, p. 104) :— 


“A servant, when he engages to serve a master, 


undertakes, as between himself and his master, to,. 
run all the ordinary risks of the service, including, 


the risk of negligence upon the pairt of a fellow- 
servant when heis acting in the discharge of his 
ae as cervant of him whois the common master of 
bot on 

He algo cites Lord Herschell in Johkn- 
son v. Lindsay (8), who, quoting Lord Oran- 
worth in Bartonshtll Coal Co. v. keid (37). 


observes : 

‘When several ‘workmen engage to serve a master 
in a common work, they know, or ought to know, 
the risks to which they are exposing themselves, 
including the risks of carelessness, against which 
their employer cannot secure them, and they must 


be supposed to contract with reference to such risks,” 


If the history of the rule be examined, 
it will be found thatin some cases stress, 
is placed upon the rule known as rolenti 
non fit injuria. Sometimes stress is plac- 
ed upon a supposed implied term in the 
contract of service. It will be found that. 
in its first enunciation it was supported: 
by reasons which, as Lord Justice Scrutton, 
observes at p. 315 of Fanton's case (20), 
were not satisfactory, and was placed on a, 
ground substantially different from that 
eventually adopted. It will also be seen 
that in the end the rule imported'a fiction. 
The rale does not depend for its applica- 
tion upon the need to prove.that in fact the 
circumstances of the employment were such, 
as to show thatthe servant had impliedly’ 
contracted as part of the consideration for 
his wages to run the risk of negligence on 
the part of his fellow-servants. Nor did: 
~ (36) (1893) P 320; 62 LJ P 9371 R651; 70 L T 417, 


7 Asp. M O 434, i 
; (37) (1858) 3 Macq. 266 at p. 205; 4 Jur. (N s) 767; 6 


W; R 664. 
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it depend upon the need to prove that in 
point of fact the servant knew the risk 
and voluntarily undertook to run it. But 
it imported a fiction that a servant by the 
mere fact that he was a servant was, by 
law Courts, to be deemed, however, for the 
evidence was from leading to any such con- 
clusion, to have contracted thai he would, 
in turn for a portion of his pay, undertake 
to run the risk of the negligence of his 
fellow-servant. It is thus, in its final 
form, based upon a supposed implied 
contract. Efforts have been made from 
time to time to lessen the scope of the rule. 
Thus ifthe person injured, though in the 
position of a fellow-workman, 18 under no 
contract of service withthe master of the 
negligent person, it does not apply. Nor 
does it apply if the master has himself 
been negligentin appointing an incom- 
petent servant, but incompetence is not 
proved by the mere fact of negligence, for 
a competen' man may, on occasions, be 
negligent. Nor does it apply if the person 
injured, though still on the master’s pre- 
mises, has ended his employment, being en- 
gaged for the day and the day's work 
nar DE ended, though ha has not been 
paid. 

In The Petrel (36), an attempt was made 
successfully to restrict the rule to an em- 
ployment of such a nature that the service 
Was s0 inter-related with the other servant's 
` employment that the negligence of one is an 
ordinary risk of the service of the other. That 
was a case in which the facts were as follows: 
A collision occurred in the River Thames 
between two steamships, the Petrel and the 
Cormorant, belonging tothe same owners, 
and the Cormorant sank, but there was 
no loss of life. 

In an action brought by some of the 
owners of cargo on board the Cormorant 
against the Petrel, the latter vessel was 
found alone to blame, Thereupon the 
owners of the Petrel instituted proceedings 
for liniting their liability to £ 5,658-5-0 
on 707.28 tons, being £8 per ton on the 
gross tonnage of the Petrel, and, in respect 
of their claim for lost effects, making the 
master, officers and crew of the Cormorant 
defendants with cargo owners and others. 
‘On objection tothe claim of the master, 
officers and crew of the Cormorant, and 
to, the deduciion from the tonnage of the 
Petrel of the crew space, it was held that 
the master, officers and crew of the Cormo- 
rant were’ entitled to claim against the 
fund in respect of their lost effects, for, 
though they had a common employment 
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with the same employer in the sense that 
both crews were making money for him, 
they were notin common employment in 
the sense that injury from the negligence 
of one crew was an ordinary risk of the 
service of the other, for the safety of the 
crew of one of these two vessels did not 
depend on the skill and care of the crew 
of the other, more than on the skill and 
care of the crews of other vessela navigat- 
ing the-Thames. I find this case difficult 
to reconcile with the rule in its settled form. 

A great American jurist, O. W. Holmes, 
in his work on the Common Law has observ- 
ed : 
‘The law is always approaching and never reach- 
ing consistency. It is for ever adopting new prin- 
ciples from life atone end, and it always retains old 
ones from history atthe other which have not yet _ 
been absorbed or sloughed off. It will become en- 
tirely consistent only when it ceases to grow, —č— 

In my opinion, this rule has its roots in 
history. By this date and formany years 
before this date, it was a rule thate was s80 
firmly engrafted by succeeding decisions of 
the House of Lords on to English jurispru- 
dence that whatever may have been thought 
of it, no tribunal, not even the House of 
Lords, could have refused to apply it. It 
was and is firmly engrafted on to the Eng- 
lish Common Law. 

But when one in India considers whether 
a particular branch of the English Gom- 
mon Law should here be applied, one has 
toask oneself whether it is, in the langu- 
age of the Central Provinces Laws Act, in 
accordance with justice, equity and good 
conscience, and one has, in considering 
that question, to consider the agein which 
the application ig to be made. Things 
have been part of the English Common 
Law which are not consonant to modern 
ideas of justice and on which, hada Judge 
in England to consider the matter now 
free from authority, a different conclusion 
would unquestionably be arrived at to 
what was arrived atin the 15th, 16th or 17th 
centuries. Since the rule in Priestley v. 
Fowler (4), was formulated, the world has 
undergone great changes. Priestley v. 
Fowler (4), was concerned with these 
simple facts: The master was 4 butcher. 
He had at least two servants. The ones 
duty appears to have been to deliver meat. 
The butcher asked another servant to go 
with the first servant in the butcher's cart. 
The cart was overloaded and it broke down. 
The second servant who had accompamied 
the driver and who presumably knew all 
about the van and its overloading was the 
‘person that was injured, and the bone of. 
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his thigh was fractured, He sued his mas-. indicate that they are not for England: 


ter who knew nothing about the overload: 
ing. Tae rule in Priestley v. Fowler (4), 
emerged. [t was complete by 1860. 


Since, that date trade and commerce have 


enormously expanded. The fear of unemploy- 
ment, which often holds aman to an em- 
ployment which in an earlier agehe would 
have left, has become a real fear for good 
men as well as for the inefficient. The 
limited liability company has developed. 
Vast number of employers are not human 
beings atall, but are legal personalities 
whose every act must be done through 


some formol human agency, generally 
employed servants, sometimes boards 
of directors. Such activities are often 


world wide and immensely diversified. 
Such is thesort of service with which 
we are sin. this present case concerned. 
The Railways of India, with some exceptions, 
are all State-owned. 

In so far as the doztrine of common 
employment is founded on the maxim 
volenti non fit injuria, it appears to me 
to be a rule which is consonant to justice, 
equity and good conscience, Ifit can be 
shown as a fact that the mar knew of the 
risk and voluntarily ran the risk, then 
ib may be right and proper that he should 
be denied a remedy, If it should appear, 
88 1t appeared in Fanton’s case (20), that the 
man had been offered extra pay for 
running the risk, it would be reasonable 
and Consonant to justice, equity and good 
conscience, in My opinion, to import a term 
into the contract of service that for that 
extra pay the servant agreed to run the 
risk. But bya fiction to compel a Gourt 
to assume, what is obviously not the casé, 


that a man employed by an employer- 


who is employing all kinds of people in 
all kinds of occupations- over a whole 
continent has contracted to run the risk 
of the negligence of all the people, however, 
different their employment, however, 
disconnected their employment may be, 
18, 10 my opinion, a rule that hasto be 
critically éxamined. 

As my learned brother has pointed out, 
both in this country and in the Privy 
Council in England, it has been indicated 
that for the term “justice, equity and 
good conscience” one finds a rule a valuable 
guide by looking to the law as established 
in England. I do not desire to criticize, 
even if I am capable of doing so, the 
long series of decisions which have in 
Hngland established the doctrine of com- 
mon employment, Nor do I desire to 


consonant to justice. It is not neceS8Sary 
fora Judge in India soto presume. What 
one has to consider is whether, in the cir- 
cumstances here present, and at this date, 
the rule is in accordance with justice, 
equity and good conscience in India, 

A number of rules firmly established in 
English Law have been departed from in 
India. Many Judges have refused to apply 
them here. To add an example, not men- 
tioned by my learned brother, the rule in 
Tweedle v. Atkinson (38) has not-been 
applied in India. That rule was itself 
arrived at because of the history which. 
led upto it. That history was inapplic- 
able here: see Mohammad Khan v. Hussaini 
Begam (39) and Debnarain Dutt Y. Chunt 
Lal Ghose (40). Ifthis matter now under 
discussion were considered to-day for the 
first time in England, it could only be 
formulated in a form very different, 
and so far as railways are concerned, | 
entirely different, from the settled rule 
of common employment, for to-day in 
England the law is compounded of this 
branch of the subject of the common law 
and tue Employers’ Liability Act of 1880. 
But we are being asked in 1936 to apply 
a rule that was enunciated first in England 
in 1837 and may be regarded as firmly 
established in Englerd by 1860. I am 
of the opinion, however, that in con- 
sidering what is to-day consonent to 
justice, equity and good: conscience one 
should regard the law as it isin England 
to-day, and not the law that was part of 
the law of England yesterday. One cannot 
take the Common Law of England divorced 
from the statute law of England and 
argue that the former is in accordance 
With justice, equity and good conscience 
and that the latter which has modified 
it is to be ignored. To-day in England, so 
far as this case is concerned, as at pre- 
sent advised, I am of opinion that the 
doctrine of common employment would not 
apply, not because this case would fall , 
outside the Common Law doctrine of com- 
mon employment, but because it would 
fall inside the Employers’ Liability Act. 

It is true that in considering what the 
Common Law of England is one has not 


(38) (1881) 1B &8 393, 30 LJ@B 265; 8 Jur, 
(N s) 333; 4 L T 468; 9 W R 781. f 

(39) 32 A 410; 7 Ind, Cas, 237; 37 IA 152; TAL 
J 871; 14 O W N 865; (1910) M WN 313; 8ML T 
147; 120 L J 205; 12 Bom. L R 638; 20M L J 614 
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to look atthe statute law of England; 
but the law of Englandis composed of 
both, and one‘seeks guidance when deter- 
Mining what is justice, equity and good 
conscience not by looking at aparticular 
branch ofthe law in England, but by 
looking at whatis the law of England at 
present in force, and even then one is 
not compelled to apply that law unless 
one is of the opinion that bearing in mind 
the circumstances as existing in India 
to-day; that law can, according to justice, 
equity and good conscience, be here ap- 
plied. I must not be understood as 
suggesting that Judges, in the guise of 
seeking guidance as to whatis in accord- 
ance with justice, equity and good 
conscience, are free to import into India 
the statute law of England. What I 
desire to point out is that when one finds 
a rale has been abrogated by legislation, 
that rule becomes an unsafe guide. 
Even when, a8 in this case, the .rale re- 
mains but its practical applicability is by 
statute very greatly reduced, one is 
entitled and bound to view it more 
critically than would be the case if it 
remained in full force and effect. When 
one finds it criticised by competent jurists 
in the country of its origin and fcllowed 
not because of its infrangible logic but 
because of its authority, an authority 
derived from un earlier age when circum: 
stances. were different, one is also justified 
in treating it as an unsafe guide. 

It was urged in support of the doctrine 
of-common employment that it was cap- 
able of justification on the ground: 
that it-was anexceplion tó an unreason- 
able rule. known as respondeat superior. 
It was argued that the master, being: 
perfectly innocent, should not be liable 
evén: to a stranger and that to make liable 
an innocent- person. was itself irrational, 
and this irrational rule, though it might 
be grounded on public policy, had to be 
limited when it cameto making him liable 
not-merely for his servant's negligence, but 
for a servant's injury. This, of comrse, is. 
Veihinger’s justification of fictions, In: 
my opinion, however, the respondeat supe- 
rior rule is neither irrational nor unjust. 
It is merely an application of the wide- 
_ spread principle formulated by Asbhurst, J. 
in Lickbarrow v, Mason (41), [quoted with 
approval by Oave, L. O. in R. E. Jones, Ltd. 
v. Waring & Gillow, Ltd. (42)], as 
os (1793) 2 T R 63; 1 HBL’357; 6 East. 21; LRR 
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“Wherever one of two innocent persons must 
suffer by the acts_of a third, he who has enabled . 
such third person to occasion the loss must 


sustain it,” 
the Lord -.Chancellor 
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It is true that 
added that the principle so generally 
stated | cannot now be treated as free from ` 
exception, but it still holds-good as a 
general principle. The tendency of the 
English Lew of Torts has been indeed: 
rather to expand than to the respondeat 
supertor rule: compare ‘Lloyd v. Grace 
smith & Co. (43) with Barwick v. English 
Joint Stock Bank (44). l 

This is not, in my opinion, a case whëte 
one has to import the Common Law of’ 
England for reasons made abundantly plain 
in The Mayor of Lyons £ Co. v. Eàåèt. 
India Co. (45) also Advocate-General- of 
Bengal v. Ranee Surnomoyee Dossee (46), 
where the English Law relating 
to forfeiture of goods and e chattels’ 
in the case of felo de se was not applied. 
This is nota country to which the English 
Common Law has been brought Thé 
relevance of the English Common Law in 
such a connection as the present is that 
lt affords a ghidance in conjunction with 
the rest of the English Law as to what rule 
18 consonant to justice, equity and good 
conscience, Judged not according to cir- ‘ 
cumstances in England, judged not accord- 
ing tothe date when the rale was enunciat- ` 
ed, but in accordance with the circum“ 
stances in India at the date when the 
guidance is being sought. A rule may well” 
be binding as part of the Common Law in‘ 
England because: it was developed- many | 
years ago and has been approved by the’ 
House of Lords so'many times that it is’ 
now impregnable, without its necessarily ' 
following that to-day it is a rule to bê 
imported into another jurisdiction. That- 
was clearly recognized by the House of- 
Lords in Palmer v: Wick (31); where they 
declined to apply the rule in Merryweather 
v. Nizan (32), to Scotland, though recognise 
ing that it was binding in England. Their- 
refusal to extend it to Scotland was based” 
on the view that it was not founded’ on 
principles of justice and equity or even 
public policy. In other words, presumably, 

(43) (191%) AO 716; 81LIJKB 1140;107L T 5315. 
56 B J 723; 28 T L R547. i 

(44) (1867) 3 Ex. 259, 36 LJ Ex. 147; 16 L T ABI; 
15 W R877. 


(45)1 MIA 175at p. 271; 1 Moor. P C 17573 State- 
T Rw as) 647; 1 Sar. 107 (P O). —— 

(46) 9 M I A 387 at p. 391; 1 WR 14:1 Buth. 515; 
aoe 37; 2 Moo, P O (Ns) 2279 Jur. (ng) 8777 
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had the case come before them asa case 
of first impression at the time Palmer v. 
Wick (31), was decided, they would have 
decided it differently. In other words at 
that date presumably ideas as to what 
amounted to justice and equity in that 
particular branch of law had changed from 
the date when Merryweather v. Nixan 
(32), was decided and at that date the 
English Law would have been an unsafe 

ide according tothe House of Lords in 
deker Ding whether the rule formulated 
in Merryweather v. Nixan (32), was in 
accordance with justice, equity and good 
conscience. It is apparent from numerous 
cases that in considering whether a rule 
undoubtedly part of the English Law com- 
posed as itis ofcommon law and statute 
law is applicable in India, it has been 
considered relevant to regard the history 
and the period at which the rule was 
developed: see for example Ram Coomar 
Coondoo v. Chunder Canto Mookeryee (47). 
In that case the Privy Council was con- 
sidering whether the law relating to- 
champerty and maintenance applied to 
India, and it was heldit did not. In other 


cases English rules have been regarded as- 


inapplicable because of the difference in 
legal circumstances: for example, the rule 
in Vivian v. Moat (48), was not applied in 
Kali Kishen Tagore v Golam Ali (49), 
because though an established branch, at 
that date, of the law of landlord and tenant, 
it was not applicable here in the differant 
nature of fhe tenures in India, according to 
the learned Judges who decided that case. A 
similar view was expressed by their Lordships 
of the Privy Council in Maharaja of Jeypore 
v. Rukmini Pattamah Dew (50), though 
they restricted themselves to refusing to 
apply the doctrine of Vivian v. Moat (48), 
to Indian tenures of the nature under 
discussion. 

It has been suggested in the course of 
argument that law of torts in India ie the 
same as in England because torts, unlike 
the law of contract, has never been subject 
to codification and statutory provision in 
this country, This, however, in my opinion, 
is amisapprehension, at any rate in this 


province where the law to be applied is- 


laid down as the “Central Provinces Laws 


(47) 3 O 283;4 I A 23; 3 Bar. 654 (P O). 

(48) (1881) 16 Oh. D 730; 50 L'J Oh. 381;44L T 
210; 39 W R 504, | 
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Act", and even if it weré not a mis- 
apprehesion, I doubt whether the rule of 


-common employment is a branch of the 


law of torts. As finally formulated, it 
appears to be a branch of the law of 
contracts. It is a defence. It leaves 


untouched the rule which founds the 
liability, but it creates a defence and that 
defence is founded in contract, being 
founded on animplied contract to run a 
particular kind of risk in consideration of 
part of the pay received. In my opinion, 
however, this distinction is of no ira- 
portance because in either event what will 
have to be determined, in the absence of 
statutory provision, is not what the English 
Law is, but what is the law in India 
consonant: to the principles of justice, 
equity and-good conscience? The English 
Law becomes relevant only as a guide,  ' 

I answer the question accordingly in the 
negative. . 

Messrs. M. R. Bobde, A. V. Khare, and 
W.B. Pendharkar, for the Appellant. 

Messrs. M. B. Kinkhede, R B., K. Bi Tare 
and A. V. Wazalwar, for the Respondent, 

Final Judgment. 

Stone, C.J. and Pollock, J.~—(October 
d, 1936.)—The only point now outstanding itt 
this matter is the question of the quantum 
oi the damages to be awarded. The plaint- 
iff is the widow ofaman who wasin the 
service of the Great Indian Peninsula : 
met his death as a cone 
sequence of the negligence of another erh- 
ployee of that Railway Company.’ Her age 
at the time when the suit was launched 
was 16 years. Her husband was, at the 
time when he died, 23 years of age. There 
were no children of the marriage. The 
deceased left no other dependents; for, | 
although he has afather and mother sarviv- 
ing him, it is conceded before us that they ` 
have made no claim because they were not 
dependent upon the deceased, and no claim 
hereafter would be within time. 

The status of the deceased can perhaps 
be judged by regarding his position at the 
time of hisdeath and the probabilities of 
his future career, bearing in mind thatthe 
learned Judge has come to the conclusion, 
on the evidence, that he was a man “healthy 
and strong, young and energetic,- smart 
and intelligent as has been testified to by 
P. W. No. 2, D. W. No: l and D. W. No. 677 
He was a sortof man who, the learned 
Judge concluded, would have passed any, 
examination for promotion to higher-grade 
and the sort of man that had a prospective: 
long life in front of him and the’ préépect 
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of a normally successful career. He was, 
at the time of his death, a timekeeper, re- 
cently become permanent, drawing Rs. 60 
a month, his appointment being subject 
toa five rupee annual increment rising to 
Rs. 80 a month, whereafter, assuming that 
he passed the efficiency bar and the necés- 
Bary examinations, he would have become 
a Subordinate Permanent-way Inspector, a 
Junior Permanent-way Inspector, a Second 
Grade Permanent-way Inspector, and 
might have achieved the position of a First 
Grade Permanent-way Inspector. That 
would have carried him from the Rs. 60 a 
month he was earning at the time of his 
death to a maximum of Rs. 500 a month 
after 31 years of service. 

As to the status in life of his wife, she is 
a Brahmin ; she cannot re marry; she is 
well-connected. Such factors are irrelevant 
except that it may be inferred the wife 
would normally receive, had her husband 
lived, a suitable proportion of the family 
income for her expenses and what is “suit- 
able” would tend to vary with her caste and 
position in life. This action being under 
the Fatal Accidents Act of 1855, to see 
what measure of damage is appropriate, one 
has to go tos. 1 where it is provided that the 
Court may give such damages as it may 
think proportionate tothe loss resulting 
from such death to the parties respectively 
for whom and for whose benefit such sec- 
tion shall be brought, that is to say, in this 
case, proportionate to the loss resulting 
from such death to the widow. It has long 
been settled since Ellen Blake v. Midland 
Railway Co. (51), that in assessing damages 
under the Lord Oampbell’s Act which 
contains, for England, provisions similar 
to those provided for India by 
the Fatal Accidents Act of 1855, one can- 
not take into consideration the mental 
suffering of the survivors. The fact, there- 
fore, that the widow being a Brahmin can- 
not re-marry, cannot have children and is 
thus left at the early age of 16 yearsa 
widow for the rest of her life, is, for this 
purpose, an irrelevant consideration, as 
Kemp, J. pointed outin Lakhmichand v. 
Ratanbat (52), 

“I think the same principles apply under Act XIII 
of 1855 as are laid down for the determination 
of compensation under Lord Oompbell’s Act in 
England. Those principles have been stated in 


Royal Trust Company v. Canadian Pacific Raslway 
Company (53) and Baker v. Dalgleish Steam Ship- 
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ping Co (54), where, so far as I am aware, the 
atest pronouncements of the law on the point in 
England are to be found. They lay down that 
the damages are compensation forthe loss of the 
actual pecuniary benefit which the beneficiaries 
might reasonably have expected to enjoy had the 
deceased not been killed.” 


In Nani Bala Sən v. Auckland Jute Co., 
Ltd, (54), the Court had to consider a case 
that is not very dissimilar in its broad 
facts from the present, save that there there 
was not one, but five dependents left. The 
deceased, however, was-a man somewhat 
similar circumstanced to the present 
deceased, he was a young man; he was 
earning atthe time of his death (he was 
26 when he died) Rs. £0 a month; he 
had a prospect of rising to a position of 
Rs. 400 a month; his dependents were 
awarded Rs. 16,000, which was allocated 
as. between the widow and four children 
Rs. 4,000 to the widow and Rs. 3,000 cach 
to the children. A 

Now we are asked to uphold the finding. 
of the trial Judge on his question of 
quantum compensation and say that here 
the fair figure would be Rs, 2v,150, 
As I observed in the recent case 
Abdul Ghaffar Khan v. Gokal Prashad (56) 
an Appellate Court should be slow to 
interfere with the finding as to the quantum 
of damages made by the trial Gourt, un-" 
less the trial Court has gone wrong in 
fixing the basis upon which the figure is 
founded. But here, in our opinion, the 
learned Judge has made two mistakes.- 
He has, quite properly, if I may say so, . 
calculated the probable earnings of the 
deceased on the assumption that he would 
live toan average age and would pursue 
the kind of career that his intelligence 
and state of health suggested as probable. 
From that he considers what his average 
mcnthly earnings throughout that period 
would be, makes a sum of all those 
monthly earnings, and awardsthe widow 
that sum, less a small figure that she has 
already got ae compensation from the 
Oriminel Courts. In our opinion, that 
leaves out of account two very important 
factors. The firstis that the man would 
have spent on himself properly a con- 
siderable proportion cf his own earnings, 
He would not have gone through life 
penniless, without spending a farthing, for 
example,cu his tood, handing his money 


(54) (1922) 1 KB 361; LIK B 392; 1260 T 
483; 66S J 318; 38 TLR 245. 
(55) 52 O 602; 89 Ind. Cas. 679; A I R 1925 Cal. 893, 
(56) I L R (1936) Nag. l; 165 Ind. Cas. 510;AI R 
1936 Nag. 231;9 RN 91, 
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over to his wife for her to spend ex- 
clusively on herself. Secondly, because a 
man would, throughout his life, earn say 
Rs. 50,000, ‘iby does not follow that he would 
be in the same financial position if you 
fis fo Ra. 50,000 at the beginning of 
ee and said, “now you need not 

In the former case year by year 

ho v would be earning comparatively small 
sums never having capital resources, and 
the small sums would total Rs. 50,000. 
In the second case he could . put 
out the Rs. 50,000 to interest and 
year by year he would be getting in 
interest, and the total he would be receivin 
would be the Rs. 00,000, together wit 
interest which, assuming a life of 22 
years which is what the learned Judge 
has done here, would at anything round 
about 5 per cent. more than double the 
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Rs. 50,000. Thus we find ourselves come" 


pelled: to interfere with the figure arrived 
at by the learned Judge. 

Bearing in mind the cases above cited, 
bearing also in mind the observations in 
G.I. P. Railway Co. v. Janki Bai (57), we 
are of the opinion that this lady is entitled 
to such compensation as would bring her 
in throughout her life a monthly allowance 
of Rs. 40. It is difficult to fix the capital sum 
that will fairly bring i in that amount, without 
risk, and it is, in our opinion, not relevant to 
Consider that in India in certain kinds of in- 
y nel generally of a risky nature, very 

high rates of interest are earned. We think 
that even a calculation based on Oourt 
rate of interest would presuppose too high 
a rate, and we have fixed the figure on 
the assumption of 4 per cent. and though 

glish tables are perhaps not completely 
appliable to -Indian conditions, taking the 
fables at p. 54 of the Acturial Tables 
published by the Oambridge University 

ress, we think that Rs. 8,000 should produce 

from interest and capital) a monthly in- 
come of Rs. 40, it being implicit in the 
Calculation that when the widow reaches 
the end of her life, there will be nothing 
of the Rs. 8,000 left. The decres will, ac- 
sordingly, be for: Rs 8,000. 

There remains the question of costs.. This 
has been in one aspect an important case, 
a case which raised for the first time in 
this High Oourt the very important ques- 
tion as to whether the rule” of common 
employment applied in India. That. is a 
matter af considerable importance to the 
defendants, for unless the conclusions 
arrived at. are, reversed by the Tudicial 

ÖT) A I R 1926 All. 703; 96 Ind, Oas..681.. 
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Committee, they will presumably affect 
future cases that may arise in the Central 
Provinces and Berar. It was very fully 


argued and leading Oounsel were employed. 


We think that it is pre-eeminently a case 
where the cost of reference should be 
separately paid by the appellant. The res- 
pondent’s Counsel's fee will be Rs. 500 for 
the same in addition to two Oounsel’s fee 
in the appeal based on a claim for Rs. 8,000. 
There is some difficulty here owing | to the 
fact that Counsel for the plaintiff frankly 
admits that he has not received his fee at 
the date of the hearing. It has been agreed 
accordingly that defendants will pay, 
against Oounsel's certificate, Counsel's fee. 
Costs of the action will be on the basis 
of an Rs. 8,000 action, that is to say, the 
widow will receive the costs she would 
have received had she sued for Rs. 8,000 
and recovered Rs. 8,000. She will pay’ no 
costs, except the difference between the 
court-fees on the basis of Rs. 40,000 
and the court-fees on the basis 
of Rs. 8,000, that is to say Rs. 600 in rəs- 
pect of court-fees (institution fees) will be 
paid by the plaintiff. The court-fees in 
questicn are Rs. 475° on the basis of Rs. 8,000 
and Rs. 1,075 on the basis of Res. 40, 000, 
They are wrongly stated in the decree 
which is varied accordingly. 
‘There remains one more point. This 
action was brought on December 5, 1929. 
No money, save Rs. 600 hereafter mention- 
ed, has been paid by way of , damages to 
the widow. The consequence is that the 
defendants have the use for the intervening 
years of Rs. 8,000 (or Rs. 7,400 since Novem- 
ber 1933) which they should have paid, as 
we now hold, and in the same view, the 
plaintiff has been deprived of the interest 
that would’ have come to her from that 
money. No order as to interest appears 
to have-been made. We think, therefore, 
that she should be allowed ‘a further 
Rs. 1,500 in lieu of interest. On the other 
hand, the defendants have paid court-fee 
in this Court on the basis of Rs. 26 ,000, 
whereas the amount decreed is now only 
Rs. 8,000. The difference in court-fees 
between court-fese on Rs. 26,000 and 
Rs. 8,000 is approximately Rs. 500. That 
will be set off against the Rs, 1,500. 

There was ordered to be paid into Court 
on tha November 1, 1933, the sum of 
Rs. 600. That sum was paid, and we are 
informed has been drawn out by the 
plaintiff. Credit will, accordingly, be given 
to-the defendants for the sum of Rs. 600. 
< SDE: Decree modified. - 
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| PATNA HIGH COURT 
Civil Appeal No. 16l of 1936 
. March 19, 1937 
FAZL ALI AND Mapan, JJ. 
RAMESHWAR NARAIN MISRA— 
APPELLANT 


versus 
RAGHUNANDAN PURBEY AND cranrs— 


l RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 1&2 (4), (2) 
—Amendment of decree after three years, if gives 
fresh start of limitation—Amendment without notice 
to judgment-debtor and merely to correct arithmetical 
error—Whether gives fresh start—Amendment of 
cla. (2) and (4) of Art. 182, suggested. 

Olause (4) of Art. 182, Limitation Act, has been 
somewhat unhappily drafted. Similarly the con- 
struction of cl (2) of Art. 182 also presents 
certain difficulties which will be removed if it is 
made clear that the clause will not save limitation if 
the ap is on the face ofit incompetent. 

If ci. G) of Ait. 182 is to be literally construed 
the amendment of a decree provides a fresh starting 


point for limitation and itis immaterial whether the 


application for amendment was made within three 
years of the date of the decree or more than three 
ka RY ee abel in oer vV. Abe rsd Narayan 

ng and Maganlal Marwari v. Sitaram P - 
lal (11), followed. AA 


“But the amendment which givesa fresh start to 
limitation must be an amendment in the real sense 
of the term, that is of some substance as affecting the 
rights of the parties, and not merely the correction 
of a clerical error or a trifling arithmetical mistake 
such asthe Oourt might at any time correct of its 
ownmotion. Where there was no real amendment of 
the decree and the Court which was asked to amend 
it, did not issue notice to the opposite party before 
passing final orders upon the decres-holder'’s appli- 
cation Art. 18%, cl. (4) cannot be availed of by 
the decree holder andthe execution after three years 
of the decree is barred by limitation, 

O. A. from the appellate order of the 
Additional District Judge, Darbhanga, dated 
May 7, 1936. 

Messrs. Hareshwar Prasad Sinha and 
P. Jha, for the Appellant. 

Messrs. Murari Prasad and S. P. Srivas- 
tava, for the Respondents. 


Fazi All, J—The only question to be 
decided in this case is one of limitation 
and it ariseson the following facts: The 
respondent obtained an ex parte decree 
for money against the appellant on June 22, 
1931, but he took no step for executing 
the decree within three years of that date. 
On May 3, 1935 (more than three years 
after the date of the decree) he made an 
application for the amendment of the de- 
cree under s. 152, Oivil Procedure Code, on 
the ground that the Pleader’s fee and cer- 
tain other costs awarded to him had been 
wrongly calculated. On May 3, 1935, the 
Court without issuing notice to the defen- 
dants, but after hearing the decree-holder's 
Pleader, directed that the Pleader’s fee be 
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raised from Rs. 2-5-0 to Rs. 26-13-0 and 
the other costs be reduced from Rs. 3-5-6 
to Re. 1-119 with the result that the total 
claim awarded to the decree-holder was 
redaced by Ke. 12-0. Subsequently on 
April 26, 1935, the respondent (decree-holder) 
applied for the execulion of tre decree but 
the appellant (judgment-debtor) resisted 
the application on the ground that it was 
barred by limitation. The appellant’s ob- 
jection was upheld by tse Munsif before 
whom the execution petition had been filed 
but was negatived by the District Judge 
on appeal. The judgment-debtor has 
accordingly preferred this second appeal 
under s. 47, Civil Procedure Oode. > 

Now, as the Courts below have pointed 
out, the question whether the application 
for execution is barred or not, depends 
upon the proper construction of Art. 182, 
cl. (4), Limitation Act. The period of limi- 
tation under Art. 182 is three years and cl. (4) 
provides that when the decre has been 
amended, the period of three years is to 
run from the date of the amendment, 
The construction of the clause presents 
no difficulty when the decree is amended 
within three years of the date on which 
it was passed. In those cases, however, in 
which the amendment is made more than 
three years afterthe date of the decree, 
a question arises as to whether cl. (4) of 
Art. 182 is tobe read independently of 
cl. (1) or subject to it; or, in other words, 
whether a decree which has been amended 
after the execution is barred under cl. D 
can be executed. The decisions of the 
High Courts are not uniform in such cases 
and may be classified under three groups. 

(1) Ina number of cases it has been 
held that where a decree has not been 
executed within three years from its date, 
it can no longer be executed under Art. 182 
(1) and the amendment of such a decree, 
after its execution has become barred 
under that clause, cannot give a fresh 
start to limitation from the date of amend- 
ment: see Anandram v., Nityananda 
Barham, 32 Ind. Cas. 744 (1), Rabtuddin v, 
Ram Kanai Sen, 59 Ind. Oas. 186 (2), Jham- 
man Lalv. Daulat Ram (3), Haidri Khanam 
v. Bhawani Shankar (4) and Debi Bakhsh 
v. Shambhu Dial (5). 

(1) 32 Ind. Oas 744; AIR 1916 Oal 511. 


2 59 Ind. Cas.186; A I R 1920 Oal 769. 
r (3) A LR 1924 Lah, 329; 73 Ind. Oas. 461; 5 Lah. L 
8 


. e 

(4) A IR 1934 Oudh 43; 147 Ind. Oas. 815; 110 WN 
10; 6 R O 303. 

(6) 24 A L J 266; 94 Ind. Oas. 877, A IR 19%6 Al 
384; 48 A 281. : 
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(2) In another group of cases it has 
been decided that where the original de- 
cree is incapable of execution, time runs 
from the date when the decree is amend- 
ed and when a proper decree capable 
of execution is drawn up: see Sanatan 
Sant v. Dinabandhu Girt, 64 Ind. Oes. 622 
(6) and Mahamaya Prasad Singh v. Abdul 
Hamid 21 Ind. Oas 615 (7). 

(3) There is a third group of cases in 

which it has been held that inasmuch as 
Art. 182 (4) expressly provides that the 
date from which the period of limitation 
for execution of a decree should be com- 
puted is the date of the amendment, it 
is not for the Court of execution to inquire 
whether the amendment was properly made 
or whether the original decree was cap- 
able of execution or whether for any 
other reason the Court was wrong in mak- 
ing an order for amendment of the decree? 
see Durga Prosad v. Kedar Nath Nayek 
(8), Lakshyikanta Rao v. N. Ramayya (9), 
Bhagwati Kuer v. Narsingh Narayan Singh 
(10) and Maganlal Marwari v. Sitaram 
Pannalal (11). 
- It was contended on behalf of the res- 
pondent that the last view is the view 
which should be adopted by us, firstly, 
because at least two previous decisions of 
this Court are based upon this view and 
Becondly, because itis supported by cer- 
tain observations made by the Judicial 
Oommittee in Nagendra Nath Dey v. Suresh 
Chandra Dey (12) as to the proper con- 
struction of cl. (2) of Art. 182, which pre: 
vides that where there has been an appeal, 
the period of limitation runs from the date 
of the final decree or order of the Appel- 
late Oourt or the withdrawal of the appeal, 
The observations made by the Judicial 
Committee in that case were to the follow- 
ing eflect : i : 

“Their Lordships think that nothing would be 
gained by discussing these varying authorities in 


„© 64 Ind. Oas. 623; A IR 1021 Oal 89; 34 O LJ 
(7 21 Ind. Oss. 615; A I R 1914 Oal. 36,180 W N 
8) A I R 1929 Oal. 650; 125 Ind, Gas, 298; 53017 
150; Ind. Rul, (1930) OaL 516. 


(9)A I R 1935 Mad 97; 154 Ind. Oas. 847: 58M 
ie L J 904; (1934) M W N 1408; 40 L W 896: 
7 ; 


(18) 59 1 A 288; 137 Ind. Oas. 529; AIR1932 PO 


165, 60 OT; Ind Rul. (1932) P O 195; 36 O W N 803: 
(1932) A L J 643; 34 Bom. L R 1065; 85 OL J 528; 33 
PL R 621; 36 L W7;9 O WN 681; (1932) M W N 817; 


L 
63 M L J329 (PO), 
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il. + think that the question must be 
ga pate Nan piei words a ee a i 
ii i en an 8 i | 
fae ae aa of tho decree of the Appellate Court. 
There is, in their Lordships’ opinion, no warrant 
for reading into the words quoted any qualifica- 
tion either as tothe character of the appeal or as 
to the parties to it; the words mean Just what 
they say. The fixation of periods of limitation 
must always be, to some extent, arbitrary, and may 
frequently result in hardship. But in construing 
such mn, gg kana pn pin ad fe 
KE janah ari wae orin think, the only safe 
guide.” l 

In my opinion these observations do 
not preclude the view that cl. (4) of 
Art. 182 should be read subject to ol. (1), 
but as the view taken in the two earlier 
decisions of this Court is one which may 
well be taken on the language of the 
clause a9 it stands, [ am not prepared 
to dissent from it. It was pointed out to 
as on behalf of the appellant that the 
facts of the two cases are somewhat 
different, for, in Bhagwati Kuer v. Nar- 
singh Narayan Singh (10) the application 
for the amendment was made within three 
years of the date on which the decree was 
passed, whereas in Maganlal Marwari v. 
Sitaram Pannalal (11) it was made more 
than three years after the decree. Having 
regard, however, to the words of el. (4) of 
Art. 182, it is difficult to distinguish these 
cases in principle. It appears to me that if 
el. (4) of Art. 182 is to be literally construed, 
there can beno escape from the conclusion 
that the amendment of a decree provides B 
fresh starting point for limitation and. it 
is immaterial whether the application for 
amendment was made within three years 
of the date of the decree or more than 
three years after it, At the same time, 
upon reading Art. 182 as a whole, it 
appears to me to be doubtful whether it 
was contemplated by the Legislature that 
a decree which is barred under cl. (1) 
should be revived by mere amendment, 
In my opinion cl. (4) of Art. 182 has been 
somewhat unhappily drafted and if in fact 
the Legislature did not contemplate that a 
decree which was barred under cl. (1) 
could be revived by an order of amend- 
ment, the clause should be suitably amend- 


ed by providing that it will be applicable 


only if either the amendment or-the a 

plication for the amendment is ma e 
within three yeais of the decree, If thé- 
decree as ıt is framed is incapable of 
execution or is to be amended in other 
respects, it will not be unreasonable to 
require the decree-holder to make an 
application -for its amendment within three 
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‘years of the date of the decree. _I may 
also incidentally remark that thé construc- 
tion of ‘cl. (2) of Art. 182 alsd presents 
certain difficultiés which will be removed 
if itis made clear that the clause will 
not save limitation if the appeal is on the 
face of it incompetent. This will cover 
all those casesin which an appeal is pre- 
ferred out of time or on insufficient court- 
fee-or where it is preferred in cases in 
which no appeal can be preferred. ` 

Coming now to the merits of the pre- 
sent case, ib appears to me that the 
amendment which gives a fresh start to 
limitation must be an amendment in the 
real sense of the term, that Is of some 
substance as affecting the rights of the 
parties, and not merely the correction of 
8, clerical error or a trifling arithmetical 
mistake such as the Court might, at any 
time, correct of its own motion, In the 
present case there was no real amendment 
of the decree and the Court which was 
asked to amend it, did not issue. notice 
to the opposite party before passing final 
orders upon the decree-holder’s applica- 
tion. I am, therefore, inclined to, think 
that Art. 182, cl. (4) cannot be availed of 
by the decree-holder, and the execution 
ig barred by limitation. I would, therefore, 
allow this appeal, set aside the order of 
the District Judge and restore the order 
passed by the Monsif. Parties will bear 
their own costsin this Court. : 
LH adan, J.—I agree. 
. De | 
| 


3 


Appeal allowed. 





LAHORE HIGH COURT 
Oriminal Appeal No. 534 of 1937 
June 28, 1937 
Young, O. J., AND MONROE, J. 
BAHADUR SINGH ARJAN SINGH— 
CONVIOT— APPELLANT 


‘ * VETEUS 
c _ EMPEROR— Opposites Party 

, Grimtnal trial—Evidence—Medical Oficer examined 
before committing Court but not before Sessions 
Court--Whether amounts to miscarriage of justice— 
Puty of Oounsel for accused. : 

` Held, thatthe omission to examine the Medical 
Officer as witness in the Sessions, it he is examined 
before the committing Court, was hkely to cause a 
miscarriage of justice of a grave character. In such 
a cage, Oounsel for the accused should insist upon his 
coming before the Sessions Court. 7 

Cr. A. from an order of the Additional 

err ae Judge, Amritsar, dated April 30, 
1937, 


Mr. B. R. Puri, for the Appellant. 
` Mr. D. R. Sawhney, for the Orown. 
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Judgment.—Bahadur Singh has been 
condemned to death by the learned Addi- 
tional Sessions Judge of Amritsar for the 
murder of Chanan Singh. Tara Singh, it 
is said by the prosecution, hada row on 
the morning of April5, 1936, with Pritu 
and Labhu, because his buffalo had tres- 
passed into their field. It is said there 
was abuse and a threat by Pritu and 
Labhu. That afternoon Tara Singh was in 
his field sowing sugarcane. Ohanan Singh 
and some others came to get him to attend 
some religious ceremony of the Sikhs. In 
order that Tara Siagh might go with them, 
all of them took part in the sugarcane 
planting so that Tara could finish and get 
away. While they were thus engaged, it 
ia said that Bahadur Singh with Prita, 
Labhu and another man named Chanan, 
came armed with dangs and spears, it is 
said, to attack Tara. Chanan Singh said 
he would protect Tara and when the opposite 
party came forward, it is said that Ohanan 
Singh hit Ohanan a blow with his dang 
on the shoulder. Thereupon, Bahadur Singh 
thrust his spear into thechést of Ohanan 
Singh, inflicting a very severe wound 
which, according to the doctor, Lieutenant- 
Colonel Dargan, I. M. S., went into the chest 
between the fourth and fifth rib-cartilages 
on the right side; the covering, of the 
heart was incised and there was blood in 
the sacround the heart. The diaphragm 
had been cut and there was blood in the 
right lung cavity. The left lobe of the 
liver had been cut to the extent of nearly 
three inches and there was much blood in 
the abdominal cavity. Death was due to 
the irritation of the heart and loss of 
blood. Itis said that Tara ran away upon 
this and that Chanan Singh also ran a 
distance of about 240 yards to the bank 
ofa canal in the vicinity and there fell 
down and died. a < 

There were several eye-witnesses who 
bore out this story. It is to be noticed 
that if Ohanan Singh was killed in the 
field of Tara Singh, that would clearly con- 
note that Bahadur Singh and his party 
‘were the aggressors. On the other ‘hand, 
if Ohanan Singh was killed on ‘the bank 
óf the canal, itis mot at all necessary that 
the accused were the aggressors. That 
was neutral ground. It struck us that this 
was a Very important point and it appeared 
to us that the prosecution witnesses may 
have made Chanan Singh run, after receiv- 
ing this deadly wound, a distance of 240 
yards in order that the plea of aggression 
might be maintained. We were 60 impress 
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-ed with the evidence of Lieutenant-Colonel 

Dargan on the record that we adjourned the 

case and asked Oolonel Dargan to come here 

to give evidence. He has given evidence this 

morning and the result of it is that he 

thinks it extremely unlikely that a man, who 

had received a wound of this character, 

would have moved from the place where 

he was hit, and certainly unlikely that he 

ran a distance of 240 yards. It isan amaz- 

ing thing to us that an obvious point of 

this nature was never taken in the lower 
Oourt, at all. Of course, Colonel Dargan 
was examined in the Committing Magis- 
trate’s Court and not in the Sessions Oourt; 

and this is another instance where a mis- 
carriage of justice of a grave character 
might. have been caused by the, examina- 
tion of the Medical Officer not taking place 
in the, Sessions Court. In, any event,» 
Counsel who acted for the accused in the 
Sessions Opurt should have noticed this 
point and insisted upon Oolonel Dargan 

coming to the Sessions Court. 

‘The result of Colonel Dargan’s evidence 
to us, acting’ as ordinary prudent persons, 
is that there is grave doubt as to the 
evidence -of the eye: witnesses “that Ohanan 
Singh ran this distance after receiving the 
wound. We must, therefore, conclude that 
Chanan Singh probably was not killed in 
Tara Singh's field but that he was either 
killed on the canalor carried there after 
he had been killed. From this point 
view itis interesting to note that although 
the Inspecting Officer of Police says that 
he collected blood stained earth from Tara 
Singh's field and from the canal, no blood 
has been discovered in any of the these 
exhibits. We do not know what has hap- 
pened in this case. All we know is that 
the prosecution story is probably untrue 
as regards Ohanan Singh running the dis- 
stance he is said to have run to the canal 
bank. This means that the whole case is 
in theair and we donot know the true 
facts. Therefcre we must obviously allow 
this appeal, set aside the sentence of death 
and the conviction of Bahadur Singh and 
order that he be set at liberty. 


D. Appeal allowed 
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RANGOON HIGH COURT 

First Oivil Appeal No. 48 of 1937 
“July 14, 1937 
- BAGULRY AND SHARPE, JJ. 
ZUBEIDA KHATOON—APpPaLLANT 
i f versus 
MUHAMMAD ZAKARIA AND ANOTHAR— 
RASPONDHNTS ; 
Succession Act(XXXIX of 1095), s. 201—Secu 
—Court's discretion in taking security from executor 


—Interference by Appellate Court. with that discre- 
n 


ecn 


ion. 
Before granting probate the ordering of security tó 
be furnished by the executor is purély a discre- 
tionary, matter: the Court has power, if it wishes, to 
issue - probate without any security åt all and when 
a ,discretion has been exercised in a judicial and 
reasonable manner, an Appellate Court should not 
interfere with the way in which it is exercised un- 
less very strong reasons indeed are shown to per- 
suade the Court that the result is {ntorrect. 


F. O. A, against an order of the District 
Court, Bassein, dated March 1,1937. ` 

Mr. Rauf, for the Appellant. 

Mr. Hay, for the Respondents. 

Baguley; J.—This is an appeal against 
an order passed by the District Judge of 
Bassein varying a former order which he 
had passed with regard tothe furnishing 
of security. The'estate with which he was 
dealing was that of one’ Ahmed Abdul 
Latif, deceased. The deceased left a will 
in which he appointed three persons 
executors, his brother, his widow and his 
son, The brother renounced probate, ard 
the widow and his son applied for probaté 
to be issued to them. The. learned Judge 
found thatthe will was in order and 
directed. probate ,toissue. In the exercise 
of his discretion, however, he decided tht 
the executors should furnish security to 
the extent of Rs. 25,000. One of the 
reasons which he gave for asking this 
amount of security was that the ŝon; 
who was clearly going to be the activa 
executor doing most ofthe work, was a 
young man of no experience, andit ia 
quite clear that atthe time he was told ° 
that there would be no difficulty to 
security being furnished, as the brother 
of the deceased, who was renouncing pit 
bate, was willing to stand as surety for 
the remaining executors. 

After the order had been passed, How- 
ever, difficulties arose,-and the ledried 
Judge was satisfied, although we do not 
know on what grounds—there is nothing 
on the record to explain it—that the pre- 
sent appellant was the cause of her uncle 
refusing to stand as surety. The two 
executors now come to Oourt and say that 
they are unable to furnish outside 
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security but are willing that their interests 
in the deceased's estate, amounting in all 
to sevyen-sixteenths of the estate, should be 
made security forthe due performance 
of their duties. Thelearned Jndge, after 
hearing the present appellant, who objected 
to the variation of the security to be 
given, decided that he had power to vary 
his order, and that, under the circumstances, 
he would allow the prayer of the two 
executors. In his order dealing with this, 
he states definitely : 

- “ Hed the circumstances been represented to 
me then as they are now, I should certainly not 
have passed the order I did, which has had the 
effect of preventing the estate being administered,” 
_ The ordering of security to be furnished 
is purely a discretionary matter: the 
Court had power, if it wished to issue 
probate without any security at all. 
For certain reasons which then appeared 
and because of certain representations 
that were made with regard to existing 
facts, the learned Judge decided that 
security in the sum of Rs.25,000 should 
be furnished. Now, nine months later, 
if is found that the facts were not 
as they were represented to him at the 
time, and clearly there has been a change 
in the other circumstances, because in spite 
ofthe probate not having been issued 
until last April, the young man of no 
experience has been running the business 
for some time and has gained, it may be 
presumed, further experience. The matter 
is purely a discretionary one. The Jadge 
exercised his discretion after consider- 
ing the facts before him; even now the 
order which he has passed will result 
in some security being given for the due 
performance ofthe duties of the execu- 
tors, although he might quite legally 
have issued itin the first place without 
any security tall: and when a discretion 
has been exercised in a judicial and 
reascnable manner, I do not think that an 
Appellate Oourt should interfere with the 
way in which it is exercised unless very 
strong reasons indeed are shown to persuade 
the Oourt that the resultis incorrect. For 
these reasons, I would dismiss the appeal 


with costs; Advocate’s fee three gold 
mohurs. 
. Sharpe, J.—I agree. 
D Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Appeal No. 800 of 1937 
October 21, 1937 
Young, O. J. AND MONROB, J. 
POKHAR DAS-GANGA RAM—Oonvior 
—APPRLLANT 
VETEUS 
EMPEROR— RESPONDENT 

Criminal Procedure Oode (Act V of 1898), s. 540-A 
—T rial in absence of accused—~When nullity—Pro- 
visions of a, 540-A, should be strictly complied with 
~Criminal trial—Jotnt trial—Trtal one and indi- 
vistble—One accused remaining absent—Eazemption 
granted illegal—Whole trial held vitiated. 

Normally, a trial in the absence of the accused ig 
a nullity and it isonly by virtue of s. 540-A, that 
this consequences of the absence of the accused can 
be avoided: if the requirements of the section are 
not falfilled, the trial remaina a nullity. 

Where certain accused are tried jointly, the trial 
being one and indivisible, and one of accused 
remains absent throughout the trial being granted 
gn illegal exemption, the illegality vitiates his trial, 
and the trial being one and indivisible, an illegality 
which vitiates the trial so far as one of the accused 
is concerned, prevents the trial from holding good 
in respect of the remaining accused. 

(Re-trial was ordered.) A 

Or. A. from an order of the Sessions 
Judge, Mianwali, dated July 3, 1937. 

Dr. Muhammad Alam, for the Appellant. 

Diwan Ram Lal, Advocate-General, for 
the Respondent. 


Young, C. J.—The seven appellants and 
Laiqa Ram (who was acquitted) were 
tried together for offences under ss. 302 
and 307, Indian Penal Code, the seven appel- 
lants were convicted. The trial took place 
in the absence- of Khem Chand, appellant, 
who was ill at the commencement of it. A 
few days before the trial commenced, the 
learned Judge summoned Khem Ohand 
at Mianwali and in the presence of the 
Public Prosecutor, Khem Ohand and his 
Oounsel, but in the absence of the other 
accused, made an order dispensing with 
the attendance of Khem Chand at the 
trial. The trial afterwards proceeded in 
the presence of all the appellants except 
Khem Chand, who was represented by 
Counsel. Mr. Puri has raised an objection 
to the validity of the trial, on the ground 
that the power to dispense with the pre- 
Bence of an accused person is defined by 
s. 040-A, Oriminal Procedure Code, and that 
the learned Judge bas not complied with 
the provisions of the section; and he has 
argued that the trial is wholly bad and 
the convictions of all the appellants ought 
to be set aside. Mr. Puri bases his argu- 
ment on the wording of the section, 
which, he suggests, requires the presence 
as a 
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condition precedent to an’ order dispensing 
with his attendance during the furtker 
Proceedings. Mr. Puri emphasizes the re- 
quirement of the section that the trial 
must have commenced. The learned 
Advocate-General, though stating that it 
might be argued that even the trial of 
Khem Chand was good, “for the purpose 
of argument" conceded that the trial 
so far as Khem Chand was concerned, was 
bad. We ourselves have not been able to 
‘discover any ground for holding the trial 
of Khem Chand good. Normally, a trial 
in the absence of the accused is a nullity 
and itis only by virtue of s. 540-A that 
this consequence of the absence of the 
accused can be avoided: if the requirements 
of the section are not fulfilled, the trial 
Temains a nullity. The learned Advocte- 
General sought to ignore the fact that 
Khem Ohand had been tried with his 
co-accused: and argued thet the trial 
Should be treated as the trial of the other 
Seven accused, the inclusion of Khem 
Ohand being ignored: that the trial of 
each accused was a separate trial, and 
that eight trials were actually conducted 
at the same time. No authority for any 
such view of a joint trial was cited to us. 
the absence of such authority, we 
are constrained to hold that a joint trial 
18 a single trial and cannot be considered 
a8 a separate trial of each person accused: 
it 18 one and indivisible. It follows, we 
think, that an illegality which vitiates the 
trial so far as one of the accused is con- 
cerned, prevents the trial from holding 
good in respect of the remaining accused. 
We have, therefore, no option, but to hold 
I. Ui p e the appellants 
e re-trie the i 
and y Sessions Judge, 
: Order accordingly. 


Lae a ne 


MADRAS HIGH COURT 
= _, Full Bench i 
Oivil Revision Petition No. 1238 of 1935 
December 16, 1937 
Lason, O. J., VARADACHARIAR AND 
Mooxrrt, JJ. 
MANICKAM OHETTIAR—PATITIONER 


versus 
INCOME-TAX OFFICER, MADURA 
~ AND À NOTHBER— RESPONDENTS 
Croum debis—Priority—J udgment-debtor's property 
sold in execution of decree against Akim- 
Arrears of. income-tax due from such sudgment- 
debtor—Court, if can order payment of such Orown 
debt on mere application by Income-tax Oficer with- 


out suit—8. 48, Income Tax Act (XI of 1923), if 
bara such application—Attachment-——-Mere attachment 
of judgment-debtor’s property, whether makes at- 
taching decree-holder a secured creditor. 

The Orown has a right of riority in payment 
ee due to it over sapa creditors, [p. 436, 
co 

Section 48, Income Tax Act, does not profess to be 
exhaustive and it cannot, without express words to 
that effect, take away from the Orown the right of 
enforcing payment by any other method open to it. 
ae no special Act of Legislature is requi 
to enable the Crown toapply tothe Oourt for pay- 
ment out of money to which it has undoubted right, 
Where, therefore, in execution of a money decree 
against a debtor his property is sold and arrears of 
income-tax are due by the debtor, the Orown has 
priority in respect of this debt to the Government 
and the Court has power under s. 151, Oivil 
Procedure Oode, to order the payment ofthis debt 
on the mere application ot the Income-tax Officer, 
without having to file a suit. Both right and con- 
venience demand that the Court should exercise its 
inherent power. Deputy Commisstoner of Police; 
Madras v. 6. Vedantam (1), Soneram v. Rameshur 
Mary Pinto (2) and Gayanoda Bala Dassee v. Butto 
Kristo Batragee (5), relied on. 

Simply because the decree-holder has attached 
jadgment-debtor’s property in execution of his dec- 
ree, he does not become a secured creditor. Attach- 
ment does not confer title. Krishnaswamt Muda- 
liar v, Official Assignee of Madras (7), followed. 


O. Rev. P. from an order of the District 
Munsif, Madura, dated May 2, 1935. 


Order of Reference 

Varadacharlar, J.—Mr. Balasubrama- 
nia Aiyar raised two questions before me 
in support of this revision-petition. On 
one of them I feel little doubt, but the 
other point is one of sume importance and 
notwithstanding the reliance placed on be- 
half of the Government on the decisions 
in Deputy Commissioner of Police, Madras 
vy. S. Vedantam (1), and Soneram Rameshur 
v. Mary Pinto (2), I think that it should be 
considered by a Division Bench or even by 
a Fall Bench if the Chief Justice so directa, 
This revision petition arises out of an ap- 


plication made by the Income tax Officer of. 


Madura Southto the District Munsif of 


Madura Town, purporting to be under ` 


s. 151, Civil Procedure Gode, and praying 
that out of some monies inthe custody of 
that Court in the course of the execution of 
a decree obtained by the present petitioner 
against the assesses, the arrears of income- 
tax due by the assessee might be paid in 
the first instance. Two questions were 
raised before the lower Oourt on behalf of 
the present petitioner, Vize (1) whether the 
Goveroment’s claim was entitled to priority 


(1) 59 M 428; 159 Ind. Oas. 634; A IR 1936 Mad. 


133: 69 M LJ 832; (1935) M WN 1263;8RM 526; __ 


43 L W 948. : 
(2) 11 R 467; 147 Ind.-Oas, 1014; A I R 1934 Rang, 
8; 8 R Rang 188. 
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and (it) whether as a matter of procedure, 
the petition by the Income-tax Officer to 
the Civil Oourt was ‘sustainable. On both 
those points, the lower Court held against 
the present petitioner and directed payment 
to the Government in the first instance. 
Hehe this revision pelition by the decree- 
holder. Bo far as the priority of the Gov- 
‘ernment’s claim is concerned, I see no 
reason to differ from the view taken by the 
lower Court. Mr. Balasubramiania Aiyar 
relied on an expréssion of doubtin Ramá- 
chandra v. Pitchaikannt (3), as to the ap- 
Plicability in this country of the English 
doctrine relating to the priority ‘of Crown 
debts but I think the weight of authority 
in favour of the recognition of that priority 
even in this country is so strong that this 
expression ‘of doubt cannot help the peti- 
tioner to any material degrée. (cf. Deputy 
Commissioner of Police, Madras v. S. Vedan- 
tam (1), and O. 8S. Varadachari v, Secretary 
of State (4), Gayanoda Bala Dassee v. Butto 
Kristo Bairagee (5), Soneram Rameshur v. 
Mary Pinto (2), and the provisions in the 
Insolvency Acts relating to the priority of 
Orown debts). It is on the question of 
procedure that I have felt some difficulty. 
Some of the cases above referred to arose 
out of applications on behalf ofthe Gov- 
ernment to recover court-fees payable to 
Government in pauper suits. There is no 
difficulty in supporting the maintainability 
of the petition by Government in that 
class of cases, because the Civil Procedure 
Code’ treats the Government asa decree- 
holder to the extent of the court-fee pay- 
able and the ordinary procedure under the 
Oode is available for the enforcement of 
that claim. In Soneram Rameshur v. Mary 
Pinto (2), the petition related to the recovery 
of income-tax, and in that sense the case is 
directly in point but thongh the learned 
Judge gave a ruling in favour of the main- 
tainability of the petition, he also states 
that the application was not opposed on 
behalf of the respondents and they con- 
sented to the payment. I am, therefore, 
unable to treat that decision as concluding 
the point. In Deputy Commissioner of Police, 
Madras v. S. Vedantam (1), Cornish, J. was 
dealing with a claim for arrears of motor 
tax ; and relying upon In re Henley and Co. 
(6), and on the decision in Gayanoda Bala 


(are, 160 
4) 5 78; 162 Ind. Cas. 868; (1936) M W N 76: 
70jM LJ 601; 485 LW 725;8RM 1059; A IR 193 
Mad. 602. l : 

(5) 33 O 1040; 10 O W N 857, 

(6) (1878) 9 Ch: D 469; 39 L T 53; 26 W R 885, 
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Dassee v. Butto Kristo Batragee (5), the 
learned Judge held that an application like 
the present must be treated as maintain- 
able, The 33 Calcutta case (5), is not strictly 
anslogous because it related to a claim for 
court-fee payable to Government in respect 
of which as already observed, Government 
is in the position of a decree-holder. | 
The proposition that the declaration of a 
first charge on the subject-matterof the 
suit does not preclude the Government 
from enforcing its claim as a decree-holder 
in other ways does not throw much light 
upon the question now raised before me. | 
In re Henley and Co. (6), no doubt recog- 
nized the right of the Crown to proceed 
otherwise than inthe manner pointed dut 
by the Income Tax Act but asin that case, 
the application was made in the course 
of liquidation proceedings, an application 
Would be the proper form. The Indian 
Income Tax Act of 1922 makes detailed 
provision in s. 46 for the recovery’ of 
income-tax. Oertain powers are given to 
the Collector and certain powers are given 
to the Income-tax Officer. .I make no 
further reference to the’ provision relating 
to the Collector's powers becausé no appli- 
cation has been made in the present. case 
by the Collector and the Act does -not 
expect him to make an application but. to 
exercise certain powers of his own. The 
Income-tax Officer is authorized under 
certain conditions to adopt the procedure 
available for the collection of arrears of 
Municipal tax or local rate. Provision’ is 
also made in sub-cl. (5) for a requisition 
to persons paying salaries to assessees.. -It 
is amatter requiring consideration whether. 
in view of these detailed provisions hav- 
ing been made by the statute itself: for 
the recovery of assessment, it is permissible: 
to recognize in addition an application to 
the ordinary Oivil Court which must prima 
facie be regarded as dealing only with 
the rights of litigants ia the ordinary Oivil 
Court. It may be that arrears of income- 
tax can be made the subject-matter ofa 
regular suit as a Orown debt; but whether 
an application under s. 151, Civil Procedure 
Oode, or under any general principle of 
law was at all contemplated by the Income 
Tax Act or by the provisions of the Oivil 
Procedure Code is a matter about which I 
entertain grave doubts, notwithstanding 
the respectful attention that. I have given 
to the cases to which I have already rè- 
ferred. It is this point that I should like 
to be heard and decided azithoritatively 
by & Bench subject to the order of the’ 


19. 8 


Chief Justice. The decision in Civil Mis- 
cellanceous Petition No. 2083 of 1933 
affords meto guidance because there was 
an that case a distraint order issued by the 
Tahsildar under the provisions of the 
Revenue Recovery Act. 


Mr. K. Balasubramania Aiyar for Mr. 
Watrap S. Subramania Atyar, for the Peti- 
tioner. 

Mr. N. Sreenizasa Aiyangar, for the Go- 
vernment Pleader, for the Respondents. 

Opinion of the Full Bench. 

Leach, C. J.—The petitioner obtained 
a money decree against one Govinda Rao, 
and in execution thereof, attached certain 
movable properties belonging to the judg- 
ment-debtor and brought them to sale. 
Govinda Rao under an order of assessment 
dated August 28, 1934, was required to 
pay a sum of Rs. 801-13-0 by way of income- 
tax. Hedid not comply with the notice 
of demarfd for payment and on November 
12,1934, a penalty of Rs. 10 was imposed 
by the. Income tax Officer because of the 
default, thus increasing the total amount 
due by the assessee to Ks.311-13+0. Before 
the sale, the Income-tax Qfficer filed an 
application in Court asking for an order 
directing the payment out to him from the 
‘sale proceeds when the sale tcok place of 
the-amount dué to Government by Govinda 
Rao. The sale in execution was in due 
course carried out, but only realized 
Rs. 227-9-0. After reserving the amount 
required for the costs of execution, the 
District Munsif ordered the balance to be 
paid out to the Income-tax Officer. The 
ques!ion which we are called upon to decide 
is whether the Court had power to order 
the payment out of money due to Govern- 
ment on mere application. 

I had occasion to consider this question 
in Soneram Rameshur v. Mary Pinto (2), 
when sitting as a Judge of the Rangoon 
High Court, and, following the decision of 
Sale, J. in Gayanoda Bala Dassee v, Butto 
Kristo Batragee {5), held that inasmuch 
as the Crown has priority over unsecured 
creditors in the payment of debts the Court 
can, on application and without 8 formal 
attachment being issued, order the pay- 
ment of a Crown debt due by the debtor 
where there are funds in Oourt beloning to 
the debtor. The District Munsif referred 
to this decision in his order. The order 
which®I passed in that case was passed by 
consent, and the only arguments were 
those addréssed to the Oourt on behalf of 
the Crown, but the question has been fully 
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argued before us to-day and I see no reason 
for changing the opinion there expressed. 

It has been suggested that inasmuch as 
s. 46, Income Tax Act, provides modes for 
the recovery of arrears of income-tax, the 
Crown is not entitled to adopt any differ- 
ent method. Sub-s. (2) states that the 
Income-tax Officer may forward to the 
Collector a certificate under his signature 
specifying the amount of arrears due from 
an assessee, and the OCollestor, on receipt of 
such certificate, shall proceed to recover 
from the assessee the amount specified’ ag 
if it were an arrear of land revenue. With- 
out prejudice to any powers of the Collector 
in this behalf, he shall, for the purpose 
of recovering the amount, have, in respect 
of the attachment and sale of debts due to 
the assessee, the powers which, under the 
Oivil Procedure Code, a Oivil Court has in 
respect of attachment and sale of debts 
due to a judgment-debtor for the purpose 
of the recovery of an amount due undera 
decree. By sub-s. (8) it is provided that 
in any area in respect of which the Oom- 
missioner has directed that any arrears 
may be recovered by any process enforce- 
able for the recovery of an arrear of any 
Municipal tax or local rate imposed under 
any enactment for the time being in force 
in any part of the Province, the Income tax 
Officer may proceed to recover the amount 
due by such process. Under sub-s. (5) if 
any assessee is in receipt of income charge- 
able under the head “salaries,” the Income- 
tax Officer may require the employer to 
deduct from his salary what isdue by way 
of Income-tax. This section, however, does 
not process to be exhaustive and it cannot, 
without express words to that effect, take 
away irom the Orown the right of enfore- 
ing payment by other method open to 
ite Therefore I do not regard s. 46 as 
imposing a bar to an application of the 
nature of the one we are now concerned 
with. ) 

The learned Advocate for the petitioner 
then coatends: that as a private person 
cannot enforce payment. without first 
obtaining a decree, the Orown is in the 
same position. The argument is that a 
private person is governed by the provi- 
sions of the Civil Procedare QOode, and ag 
there is nothing in the Oode which places 
the Crown in a different position, the proce- 
dure there contemplated must be followed. 1 
am unable to agree. ‘This argument ignores 
the special position of the Orown, the special 
circumstances and the Oourt’s inherent 
powers. It cannot be denied that the 
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Crown had the right of priority in pay- 
ment of debts due to it. It is a right 
which has always existed and has been 
repeatedly recognized in India. If the 
Orown is entitled, as it is, to prior pay- 
ment over all unsecured creditors, the 
position of secured creditora does not 
arise. I see no reason why the Orowa 
should not be allowed to apply to the 
Ovurt for an order directing its debt to 
be paid out of moneys in Oourt belonging 
to the debtor, without having to file a suit. 
Of course it must be debt which is not 
disputed or is indisputable. In this case 
the debt represents money due to the 
Orown under the Income Tax Actand the 
demand of the Income-tax Officer is not 
open to question. 

What would be the effect if the Crown 
were not able to apply to the Gourt for 
the withdrawal of the money in a case 
like this? According to the argument it 
would mean that the Crown would have 
to file a suit against the debtor and the 
opposing creditor and then obtain an 
interim injunction preventing the money 
from being withdrawn from Court pending 
the decision of the suit. When the suit 
came on for hearing, the Court would be 
bound to decree it. Therefore there would 
be. not only a great waste of the time of 
the parties and of the Court, but the 
opposing creditor would run the danger of 
being mulcted in costs The Oourt must 
Pay money in its hands out to the person 
entitled to it. Ifthe Court were asked to 
pay out money to A with the certain 
knowledge that the money belonged to B, 
it would naturally decline to do s0 and 
would make sure that B gotib. Here, the 
Orown is entitled to the money in Court, 
there is no question about this, and asks 
the Court to pay it out. The right to 
payment being indisputable, injustice re- 
quires that it should be paid out to the 
Grown and formal application for payment 
has been made. It seems to me that both 
right and convenience demand that the 
Oourb should exercise its inherent power. 
At one stage the learned Advocate for the 
petitioner suggested that the attachment 
having taken place the petitioner was in 
the position of a secured creditor. This 
argument is Dot open to him in view of the 
decision of a Full Bench of this Court in 
Krishnaswami Mudaliar v. Official Assignee 
of Madras (7). He did suggest that this 
decision had been overruled by the Judi- 
cial Committee in Gunedalli A :anthapad. 
(T) 36 M 673; 13 M L J 278 (F B). 
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manabhaswamt v. Oficial Receiver of 
Secunderabad (8), but ıt is clear from a 
perusal of the report that their Lordships 
there refused to go into the question and 
reversed their decision fora future occasion. 
Consequently we have got to accept the 
decision in Krishnaswamt Mudaliarv. 
Oficial Assignee of Madras (7), as 
stating the law correctly ; and the peti- 
tioner is not in the position of a secured 
creditor. 

The learned Advocate for the petitioner 
has also argued that unless there is some 
statute which expressly authorizes a peti- 
tion of this nature, the petition cannot be 
maintained. I have in effect already dealt 
with this question and it follows from 
what I have said that I do not consider 
that a Special Act of the Legislature is 
required to enable the Crown to apply to 
the Court for payment out of money to 
which it has an undoubted right. 

In Deputy Commissioner of» Police 
Madras v. S. Vedantam (1), Cornish, J. 
took the same view. There money was due to 
the Orown as arrears of tax under the 
Madras Motor Vehicles Taxation Act. The 
learned Judge also relied on the judgment 
of Sale, J., in’ Gayanoda Bala Dassee v. 
Butto Kristo Bairagee (5). For these rea- 
sons I am of the opinion that the District 
Munsif came to the correct conclusion and 
his order should not be disturbed. The 
petition will be dismissed with costs. 

Varadacharlar, J.—My doubts have 
been indicated in the order of reference. 
I am not able to say that they have been 
wholly dispelled. They are, however, not 
serious enough to warrant my dissenting 
from the conclusion which my Lord and 
my learned brother have reached on what 
is after all a question of procedure ; even 
when making the reference, I felt no 
doubt as to the right of the Orown to 
priority. I may add that the balance of 
convenience certainly seems to be in 
favour of the view indicated in the judg- 
ment just delivered. I therefore agree 
with the order dismissing the petition 
with costs. 

Mockett, J.—I agree with my Lord the 
Ohief Justice. It must be remembered 
that the Court holds the money for the 
purpose of paying it tothe person entitled 
to it and in this Presidency so long as the 
decision in Krishnaswami Mudaliar v. 

(8) 56 M405; 142 Ind Oas. 552; AI R 1938 P O 
184, €0 I A167; Ind. Rul (1933) P O 95:37 L W 


576 (19883) M W N 374; 370 WN 553; 61 ML J 
582; 35 Bom LR 747; 57 OL J 418; (1933) A L J 693 
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Official Assignee of Madras (7) is law, as it 
undoubtedly stillis, there is no difficulty 
with regard to third parties claiming prior 
rights by way of attachment. The posi- 
tion being so, this case does notseem to 
present any difficulty. As a matter of 
expediency, it is obvious that the course 
adopted here is the better. The alterna- 
tive seems to be this, as has been pointed 
ont by my Lord the Chief Justics, a suit 
is filed with regard toa matter which the 
defendant cannot contest and the only 
result is that there is delay and unneces- 
sary expenditure for the parties. What 
happens under the present procedure ? 
Here is this money lying in Oourt for the 
Purpose of being paid out to the person 
who is entitled to receive it. The Orown 
goes tothe Court and says: “Here isa 
debt which is due to me about which there 
can be no dispute.” I consider that under 
those circumstances the Oourt can rightly 
invoke ¥s power under s., 151 Civil Proce- 
dure Oode,in making the payment to the 
Person entitled to it. Cornish, J. in the case 
to which my Lord has referred, Deputy 
Commissioner of Police, Madras v. S. Vedan- 
tam (1), draws attention toa decision from 
which I have derived assistafice In re Henley 
and Co. (6). In that case a Bench consisting 
of James, Brett and Ootton, L. JJ. empha- 
sized the fact that a remedy given by 
a statute for the recovery of adebt due to 
the Crown in no way takes away the 
rights of the Orown to invoke other 
methods if it thinks fit. I agree that the 
decision of the Oourt below is right and 
that this petition should be dismissed 
with costs. 
- ND. Petition dismissed. 
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BOMBAY HIGH COURT 
Civil Appeal No. 296 of 1935 
August 3, 1937 
Braumont, O. J. AND BBN, J. 
SAVLARAM VITHOBA—APPELLANT 
versus 
- SALOBATI VITHOBA AND OTHRRS— 


ResronpgNnts 

Workmen's Compensation Act (III of 1923), Sch. TI, 
el. (iii)—W kole process of taking down bale from 
stack in godown, its opening and examination 
and its closing up and removing, whether 3 of 
“adapting it for transport or sale "—Person em- 
ployed tn any portion of such process, if comes under 
cl, (iti) of Sch. II. 

"The whole cl. (iii), Boh. IT, Workmen’s Oompensa- 
tion Act, as it stood before the amendment by Gov- 
ernment Notification No. L-3003, of March 27, 1937, 
denotes work done physically upon the article, 
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The whole process of taking down the bale from 
the stack in the godown, its opening and examina- 
tion and its closing up and removal constitutes a 
process which may be called adape it for trans- 
port or adapting it for sale. the whole process 
of work on which or part of which the workman 
is employed comes within the description of “ adapt- 
ing goods for transpcrt or sale,” the workman falls 
within the schedule, Sch. II, ol (tii), Workmen’s Com- 
pensation Act, although it may not be shown that 
he himself actually took part in that portion of the 
process which involves any physical work on or 
alteration of the article in question 


O. A. against the decision of the Com- 
missioner for Workmen’s Compensation, 
‘crus in Application No. 333-B-25 of 

Messrs. S. D. Vimadalaland P.K. Sawant, 
for Mr. J. S. Sawant, for the Appellant. 

Messrs. S. C. Joshi and B. G. Modak, 
for Respondent No. 1. 

a S. G. Patwardhan, for Respondent 

0, 3. 


Beaumont, C, J.—This is an appeal 
from a finding of the Commissioner for 
Workmen’s Compensation, Bombay. The 
workman in question was. killed in an 
accident on May 27, 1935, so that the 
addition to Sch. II, Workmen's Compenga- 
tion Act, which was notified in Government 
Notification No. L-3002, dated March 27, 
1937, was long after the date of the accident, 
It is clear, therefore, that in considering 
whether the workman falls within the 
terms of the Act, we must ignore that 
Notification, and take the Act and the 
Schedule as they were on May 27, 1935, 
The facts seem not to have been in dis- 
pute, and according to the finding of the 
Commissioner the wcrkman was employed 
by the present appellant in the cotton 
godowns leased by Messrs. Toyo Menka 
Kaisha, Ltd., at Sewri. The practice is 
for purchasersof cotton bales to go down 
to the godown in order to take delivery 
of the bales. As | understand it, the pur- 
chasser is given a delivery order in respect 
of the number of unascertained bales which 
he has purchased. Then he goes down 
to the godown and takes samples—the 
Commissioner finds, generally four per 
cent.—from the bales which he has pur- 
chased, so that if a purchaser has purchased 
100 bales of cotton, he goes down to the 
godown with a delivery order for 100 bales; 
then he is shown bales which are available 
to satisfy his contract, and takes samples 
of four bales, and if he is satisfied, he takes 
delivery of 100 bales, and the sale is com- 
plete. Nowin order to take samples, the 
bales have to be taken down from the racks 
where they are stacked, and then they are 
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opened, the sample extracted, and the bale 
is then fastened up again. Exactly how 
the accident happened in this case does 
not appear from the judgment, but the 
learned Commissioner says that there is no 
evidence thatthe workman unfastened or 
fastened up the bales or did anything more 
than help to unstack them or remove them 
from the godown. I understand that he 
fell off the place where the bales were 
stacked, but as I have said there is no 
definite finding as to how the accident 
happened, except that it was in connection 
with removing the bales for the purpose 
of completing the sale. That seems to be 
common ground. Now the learned Oom- 
missioner hus held that the workman falls” 
under Sch. II, cl. (tti), which includes as 
workmen persons 

“employed for the parpose of making, altering, 
repairing, ornamenting, finishing or otherwise 
adapting for use, transport or sale any article or 
part of an article in any premises wherein or 
within the precincts whereof on any one day of 
the preceding 12 months, 50 or more persons have 
been so employed,” ` 

It is not disputed in this case that these 
godowns fall within that description, and 
the only question is whether the workman 
was employed in the manner indicated 
in that clause. It seems to me that the 
purpose of making, altering, repairing, 
ornamenting and finishing articles for use, 
transport or sale denvtes some work actu- 
ally upon the article, and I think that the 
words “or otherwise adapting” can, in the 
context in which they appear, only cover 
some physical act performed upon the arti- 
cle or part of the article required for the 
purpose of adapting it for use, transport 
Gr sals. I think the whole clause denotes 
work done physically upon the article. It 
is, I think, very difficult to define what 
would be included in such an expression 
as “adapting for transport.” But if one 
limits the expression to adapting by some 
physical work or some physical alteration 
of the article, one excludes merely pre- 
patation for transport. That, I think, must 
be regarded as the meaning of the Act. 
I do not think the Act can have intended 
to include employees in a store who mere- 
ly wrap up articlesin paper to enable the 
ptirchaser to take them away. I do not 
think it would be correct to say that those 
persons are adapting the articles for trans- 

rt. But how far physical work must be 

One is not easy to define. I think the 
learned Commissioner is right in saying 
tliat the wholé process.of taking down the 
bale- fromthe stack in the godown, itd 
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opening and examination and its closing 
up and removal constitutes a process which 
may be called adapting it for transport 
or adapting it for sale. I think that if the 
whole process of work on which or part 
of which the workman ig employed comes 
Within the description of “adapting goods 
for transport or sale,” the workman falls 
within the schedule, although it may not 
be shown that he himself actually took 
part in that portion of the process which 
involves any physical work on or alteration 
of the article in question. I confess that - 
1 do not think it easy to construe these 
words in the Act, and I have felt consider- 
able doubts as to whether the workman 
can properly be brought within the sche- 
dule. But on the whole, I um not prepared 
to differ from the view taken by the learn- 
ed. Commissioner. I think, therefore, that 
the appeal must be dismissed with costs 
in favour of respondent No.1. | 
D. Appeal dismissed, 





MADRAS HIGH COURT 

_ Full Bench 
Second Civil Appeal No. 776 of 1933 
December 13, 1937 
Leaca, O. J., VARADAOHARIAR AND 
MooK BTI, Jd. 
SOORA KULASEKARA OHETTY anp 
ANOTHER—~APPELLANTS ~~ 
VETBUS 
THOLASINGAM OHETTY— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 23— > 
Person prosecuted, discharged or acquttied — Revision 
by complainant dismissed —Suit for malicious pro-- 
secution-——~Limitation, when runs- Criminal Proce-- 
dure Oode (Act V of 1898), 8. 438—Oriminal Rules 
of Practice and Orders of Madras High Oourt 
R. 263—Rule, if says that District Magistrate shall 
never refer acquittal to High Court. 

The wording “ when the plaintiff is acquitted “ 
cannot be divorced from the words“ or the prosecu- 
tion is otherwise terminated.” The Art. 23, Limita- 
tion Act, provides that time shall run when the 
plaintiff is acquitted or when the prosecution comes 
to an end in some other manner. Ifthe acquittal is 
followed by other proceédings, the prosecution is 
terminated not by the acquittal but by the order 
parena in the subsequent procsedings. here, there~ 
ore, a revision petition is filed by the complainant 
against a discharge or acquittal of the, person pro- 
secuted and it is dismissed, the prosecution termi- 
minates, only on such:dismissal and not onthe dis- 
charge or acquittal. Limitation fora suit for mali- 
cious prosecution, therefore, runs from the dis- 
missalof the revision and not from the date of the 
discharge or acquittal Sriramulu v. Subba Rag (9), 
a ae Narayya v. Seshayya (1), overruled. fp., 


4 l, éoL, z 3 © j ‘ è wt 
of the Oriminal Rules y Practice, and , 


. Rule 26 
Orders ‘of Madras High Court, has heen framed: for 
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the guidante of District Magistrates in suitable 
cases. The Rule cannot be read as saying that the 
District Magistrate shall never refer an acquittal 
to the High Court Ifthe Rule is construed in the 
Opposite way, it would be ultra vires the powers of 
the High Oourt. 


8. O. A. against a decree of the District 
Court, Ohingleput, in A. 8. No. 163 of 1932. 

Mr. D. Ramaswamy Iyengar for Mr. 5. 
Venkatachariar, for the Appellants. 

Mesars. Srintvasa Raghavan and Thiya- 
garajan, for the Respondent 

Leach, C. J.—The respondent filed a 
complaint against the appellants before the 
Bench of Magistrates of Saidapelt, in which 
he accused the appellants of as- 
sault, insult and oriminal intimidation. 
The charges against the 2nd appellant were 
dismissed on September 23, 1930, and he 
was accordingly discharged. The case 
proceeded as against the first appellant and 
resulted in his acquittal on May 25, 1931. 
The respondent was not satisfied with the 
decision of the Magistrates and he filed 
two applications in revision, one against 
the discharge of the 2nd appellant and the 
other against the acquittal of the first 
appellant. These applications were filed 
` in the Court of the District Magistrate of 
Chingleput and were heard by him. The 
hearing resulted in the dismissal of the 
petitions on July 13, 1931. On July 12, 1932 
the appellants filed a suit in the Oourt of 
the District Munsif of Ohingleput for 
damages for malicious prosecution. The 
District ,Munsif dismissed-the suit on the 
ground that it was barred by the Law of 
Limitation and this decision was upheld on 
appeal by the District Judge of Chingleput. 
Therefore we are called upon to decide 
whether the suit was barred by Art. 23, 
Limitation Act. That Article fixes the 
period of limitation for a suit for malicious 
prosecuticn at one year and time begins 
to run “when the plaintiff is acquilted or 
the prosecution is otherwise terminated.” 
In dismissing the appeal, the learned 
District Judge relied on the decision of this 
Court in Narayya v. Seshayya (1), and on 
the decision in Purshottam ‘Vithaldas v. 
Ravji Hari (2), and declined to follow the 
decision in Madan Mohan Singh v. Ram 
Sunder Singh (8). 

The case in Narayya v. Seshayya (1), was 
an appeal decided by Subramania Aiyar and 
Moore, JJ. It arose out of a suit for da- 


tS 23 M 24. 
2 F4 B 28; 67 Ind, Oas. 754; AIR 1922 Bom. 209; 
24 Bom. L R 507. 
(3) 52 A 553; 125 Ind. Cas. 464; A I R 1930 All. 326; 
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mages for malicious prosecution, which 
had been instituted more than a year 
after the date ofthe acquittal, but within 
a year from the dismissal of a revision 
petition filed by the prosecutor against the 
acquittal. The learned Judges held that 
the period of limitation began to run when 
the appellant was acquitted, treating the 
order of acquittal as being final. in 
Purshottam Vithaldas v. Ravji Hari (2), 
Macleod, O. J. and Kanga, J. decided that 
the period of limitation ran from the date 
of the order of discharge on the ground 
that the cause of action would not be 
suspended because further proceedings 
might be taken either by the Government 
or by the complainant in order to get the 
order of discharge set aside. On the 
other hand in- Madan Mohan Singh Y. 
Ram Sundar Singh (3), the Allahabad High 
Court held that an application for revision 
of an order discharging an accused person 
could be deemed to be a continuation of the 
prosecution, or afresh prosecution in itself, 
and therefore when the suit was instituted 
within one year of the dismissal of the 
application for reVision, it was in time, not- 
withstanding that more than 12 months 
had elapsed from the date of discharge, 
The learned Judges, however, remarked 
that in a case where the prosecution 
ended in acquittal, the language of Art. 23 
left no room for argument with regard to 
the commencement of limitation, as the 
‘Article specifically provides that limitation 
is to run from the date of acquittal We 
consider that in these cases the real signi- 
ficance of an application for revision has not 
been realized und we are unable to accept 
the Allahabad High Oourt’s reading of 
Art, 23. i l i 
Section 435, Criminal Procedure Code, 
provides’ that the High Court or any 
Sessions Judge or District Magistrate or 
any Sub-Divisional Magistrate empowered 
by the Local Government in this behalf, 
may call for and examine the record of 
any proceeding, before an inferior. Orimi- 
nal Oourt for the purpose of satisfying 
itself or himself as to the correctness, 
legality or propriety of any finding, sen- 
tence or order recorded or passed, and as 
to the regularity of any proceedings of an 
inferior Court. Under s.‘ 436 the District 
Magistrate may himself make or direct `a 
Subordinate Magistrate to make further en 
quiry into a complaint which has been dis- 
missed under s. 203 or sub-s. (3) of s. 204 ‘or 
into the case of a person accused of an 


offence who has been dissharged. Section 438 
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provides that the Sessions Judge or 
District Magistrate may, if he thinks fit, on 
examining under 8 435 or otherwise the 
record of any proceeding, report for the 
orders of the High Court the result of his 
examination. These sections are very widely 
drawn. Section 417 states that the Local 
Government may direct the Public Prose- 
cutor to present an appeal to the High 
Qourt from an order of acquittal passed by 
any Court other than a High Oourt, but 
this section does not limit the powers of 
a District Magistrate in calling for a 
record from a Subordinate Magistrate, and 
there is no section in the Oode of Orimi- 
nal Procedure which does limit this right. 
Therefore it follows that if a District 
Magistrate considers that a person hus 
been acquitted who should not have been 
acquitted, he can report the case to the 
High Court with a view to that Court 
exercising its powers of revision. 

The learned Advocate for the respon- 
dent in this connection has laid great 
stress on r. 263 of the Oriminal Rules of 
Practice and Orders of this Court. That 
rule states that when a District Magistrate 
is of opinion that an order of acquittal 
is wrong, and thatsuch order should be 
set aside, heshould request Government to 
prefer an appeal under s. 417, Oriminal 
Procedure Ocde, and should nct report the 
ease for the orders of the High Oourt 
under s. 438 of the Oode. 
does not say that he shall not report such 
cases to the High Court for its orders. If 
itdid, the rule would be ultra vtres the 
powers of the Court. The rule has been 
framed for the guidance of District 
Magistrates in suitable cases, and cannot 
be read as saying that a District Magis- 
trate shall never refer an acquittal to 
this Oourt, That the Oourt can revise an 
order of acquittal was recognized by a 
Full Bench of this Oourt consisting of 
Schwabe, O. J.. Oldfiled and Ooutts-Trotter, 
JJ. in Sankaralingam Mudaliar v. Nara- 
yana Mudaltar (4). The learned Ohief 
Justice in the course of his judgment 
pointed out that where there is an appeal 
by the Public Prosecutor or the Orown 
from an acquittal, the Court sets its face 
against revision; but where a private 
prosecutor, having no power to appeal 
comes to the Court in revision, it certainly 
is open to the Oourt to hear him. The 
fact thah in such a case the High Oourt 
on M 913; 68 Ind. Oas. 615; A I R 1922 Mad. 503; 
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seldom interferes does not mean that it 
will never interfere, and it has interferred 
in a suitable case, as is shown by the 
judgment of Wallace, J. in Venkata Rao 
v Padmanabha Raju (5). The position 
therefore is this the’ prosecutor may file an 
application before the Disirict Magistrate 
for revision of an order of discharge or of 
acquittal passed by a Subordinate Magis- 
trate, and on such a petition being filed, 
it will lead in a proper case to the 
setting aside of the order of discharge or of 
acquittal as the case may be If the 
order of discharge is set aside, a further 
inquiry will be ordered and in the case 
where an order of acquittal is set aside a 
re-trial will be directed. 

The judgment of the Privy Oouncil 
in Balbhaddar Singh v. Badri Sah 
(6), has great bearing on the ques- 
tidéns now before us. The appellants in 
that case were accused with two others of 
murder. The appellants were discharged 
by the Magistrate, who first dealt with the 
case, but the Sessions Judge called for 
the record and after notice to the appel- 
lants considered whether further aiy 
should be ordered into the charge whic 
had been preferred against them. After 
hearing the arguments the Sessions 
Judge came to the conclusion that the 
order of discharge had been properly 
passed and refused Lo commit the appellants 
for trial. The appeal tothe Privy Council 
arose out of a suit which followed for 
damages for malicious prosecution. Thè 
appellants succeeded in the trial Court 
but on appeal to the Gourt of the Judi- 
cial Oommissioner of Oudh, the judgment 
of the trial Court was reversed. The Ap- 
pellate Court held that in an action for 
malicious prosecution the plaintiff has to 
prove: (1) that he was prosecuted by the 
defendant; (2) that he was innocent of the 
charge upon which he was tried; (3) that 
the prosecution was instituted against him. 
without any reasonable and probable cause; 
and (4) that it was due to a malicious in- 
tention of the defendant, and not with a 
mere intention of carrying the law into 
effect. Dealing with this statement, Vis- 
count Dunedin who delivered the judgment 
of the Judicial Committee observed: 

“Proposition (2), as stated, is quite erroneous. Ib- 
should be: “That the proceedings complained of 

(5) 51 M 180,105 Ind. Oas 669; AL R 1927 Mad 
981; 28 Or. LJ 957; 53 M L J529: 26 L W 480, (1927) 
M WN 772; 33M LT 3 &. ? 

(6) 51M LJ 42; 95 Ind. Oas. 339; A IR 1926 P O 
46; 1 Lusk. 215; 2899 C 183; 24 A L J458; 3OWN 
499; 53 0 L J 581; 28 Bom. L R 931;(1928) MW N 
482; 30 OW N 866; 7 P L T 591 (P O). 
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terminated in favour of the plaintiff if from their 
nature they were capable of so terminating”. This 
phraseology may be found in the judgment of Mon- 
tague Smith, J. in Basebie v. Mathews (7), at p. 8385. 
But the practice was in accordance with these words 
long before that case. Under the old forms of plead- 
ing a declaration, if the law were really as the 
Judges in this case defined it, would, in all cases, 
where there had not been an actual acquittal, 
have been bad if there were not added the state- 
ment that the plaintiff was innocent of the crime 
charged The reports may be searched in vain for 
any declaration so found bad, though there were many 
cases where prosecution had terminated without ac- 
quittal There was controversy as to what terminat- 
ed proeeedings as, e g. whethera nolle prosrqut of 
the Attorney-General was a termination But at any 
rate it was quite settled that a prosecution comes to 
end when a Magistrate declines to commit... Accord- 
ingly in Bullen and Leske’s Precedents, 8th Edn. at 
p. 434, the regular form is given for an action for 
malicious prosecution when the plaintiff has been 
and brought before a Magistrate Alter 
narrating the arrest and the charge, it continues; 
“The said Justice having heard the said charge qis- 
missed the same and discharged the plaintiff out of 
custody, whereupon the said proceedings terminated.” 
In the present case it was sufficient for the appellants 
to prove, as they have done, that the criminal pro- 
ings threatened on account of the disclosure 
contained ın the confessions of Raghunath and Teja 
ended so far asthey were concerned when the Ses- 
sions Judge finally refused to commit them for trial. 
That opened the way for the proof of the next 
proposition that the respondentsdad instigated the 
proceedings maliciously and without probable 
Ga 


use. 

The Sessions Judge finally refused to 
commit the appellants for trial as the 
result of proceedings before him following 
the discharge by the Magistrate who held 
the inquiry. The principle which applies 
here was stated by Williams, Byles and 
Keating, JJ. in Gilding v. Eyre (8), in these 
words: 

“It is arule of law, that no one shall be allowed 
to allege of a still depending suit that it is unjust. 
This can only be deoided by a judicial determination 
or other final evant cf the suit in the regular course 
of it. That isthe reason given in the cases which 
established the doctrine, thet, in actions for mali- 
cious arrest or prosecution, or the like, it is requisite 
to state in the declaration the determination of the 
former suit in favour of the plaintiff, because the 
want of probable cause cannot otherwise be pro- 
perly alleged.” 

_ Now, when did the prosecution proceed- 
ings terminate in this case? We consider that 
the answer must be that they terminated 
on July 13, 1931, when the District 
Magistrate dismissed the revision petitions 
and that this answer is given by the de- 
cision in Balbhaddar Singh v. Badri Sah 
(6). Until thoss petitions were dismissed, 
the prosecution case was before the Court. 

eee C P 684; 38 LIMC 93;16L T 
417; 159 W R 839, 

(8) wre 10 OB 4 8) 693; 31 LJ OP 174;5L T 
136; 9 W R 946. 
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And it seems to us that it does not lie in 


the mouth of the respondent prosecutor to 
Say that the proceedings had terminated 


80 far as appellant No. 2 was concerned on 


his discharge and sofar as appellant No. 1 
was concerned on his acquittal. The pro- 
ceedings had not terminated, because he 
tock further steps with a view to securing 
their conviction. The learned Advocate 
for the respondent says that in any event 
the suit is barred so far as appellant No. 1 
is concerned, as he was acquitted and 
Art. 25 provides that time shall run from 
the date of the acquittal. This argument 
ignores the wording of the Articleand the 
reason for the rule that so long as proceed- 
ings are pending the accused shall not be 
allowed to sue. The wording ‘when the 
plaintiff is acquitted” cannct be divorced 
from the words “or the prosecution ig 
otherwise terminated”. In our opinion, the 
Article provides that time shall run when 
the plaintiff is acquitted or when the 
prosecution comes to an end in some other 
manner. If the acquittal is followed by 
other proceedings the prosecution is ter- 
mipatad not by the acquittal but by the 
order passed in the subsequent proceedings 
and this construction was placed on the 
Article by a Bench of this Court consisting, 
of Bakewell and Phillips, JJ. in Snramulu 
v. Subba Rao, 57 Ind. Oas. 635 (9). It 
follows from what we have said that the 
case in Narayya v. Seshayya 1),was wrongly 
decided. The appeal will be allowed and 
the case remanded to the trial Court for 
decision onthe merits. The appellant will 
be entitled to his costs in this Court and in 
the District Court. There will be a direction 
for the refund of court-fee both here and in 
the District Court. 


N. D. Case remanded, 
(2) 57 Ind, Cas, 635; A I R1920 Mad. 151. 





LAHORE HIGH COURT 
Oriminal Appeal No. 191 of 1937 
May 6, 1937 
Young, O. J. AND Monror, J. | 
JOWAND SINGH AND ofHERS—OcNvVIOTS— 
APPELLANTS 


VvETSUS- 

EMPEROR—Opposits Party 
Criminal trial—Hvidence—Wetnesses, relations or 
partisans— Testimony, tf should be rejected— Presence 
of inyuries on body of person—Inference that he 

was present at scene of occurrence, tf can be drawn. 
In case of a bitter feud between the party which. 
supplied the prosecution witnesses and the party of 
the accused and in view of the conditions Prevail 
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ing in most villages, it would be wrong to reject 
the testimony of witnesses merely because they are 
related or are partisans of one side unless the 
witnesses tell lies on material points and their con- 
duct is unnatural. 

It cannot be presumed merely from the sircum- 
stance that a person has injuries on his body, that 
he was present at the scene of occurrence. | 

Or. A. from an order of the Sessions 
Judge, Jullundur, dated January 27, 1937. 

Mr. Kesar Singh, for the Appellants. 

Mr. Jhanda Singh, for the Advocate. 


General, for the Crown. 


Young, C. J.—HEight persons were 
charged under ss. $02 and 148, Indian Penal 
Code, with the murder of Harbans Singh. 
It was stated that Kartar Singh also, who 
had absconded, had taken part in the mar- 
der. These eight persons were tried by the 
learned Sessions Judge, Jullundur. He 
sentenced Amar Singh, Jowand Singh and 
Musha Singh to death. In the case of 
Puran Singh and Resham Singh, on ac- 
count of their youth, he reduced the sen- 
tence toone of transportation for life. He 
acquitted the other three accused. It is 
unnecessary to go in detail into the facts of 
the case. In the villagea bitter feud ex- 
isted between the party which supplied the 
prosecution witnesses and the party of the 
appellants, and for a considerable period 
there had been cases and cross-cases aris- 
ing out of their quarrels, some of them 
being cases in which one party alleged an 
assault by the other. It may certainly be 
taken, as the learned Judge has found, 
that there was amotive for the crime in 
the present case if acrime has been made 
out. The case forthe prosecution as pre- 
sented tothe learned Judge wasthat at 
chha-wela on October 23, 1936, the eight 
persons who were charged together with 
Kartar Singh went to Harbans Singh’s field 
where he was ploughing his land together 
with the witness Chaina. They immediately 
attacked Harbans Singh, Lachhman Singh, 
one ofthem, with a takwa and the others 
with dangs. They beat him to death. 
Chaina's evidence was that he raised an 
outcry and the prosecution witnesses arrived 
on the scene, that after the deceased had 
been knocked down Amar Singh turned 
and gave him acouple of lathi blows on 
which he immediately ran away. He went 
to his house, remained there and gave no 
information to anybody. The learned 
Judge says in discussing the evidence that 
in view of the conditions prevailing in 
most’ Villages, it would be wrong to reject 
the testimony of witnesses merely because 
they were related or were partisans of one 
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side but that the trouble in tbe present 
ease was thatthe witnesses told lies on 
material points and thelr conduct was un- 
natural. There were no less than six 
people present watchirg this occurrence, 
if infact it happened as alleged. The six 
people; of whom five were, Jats, stood by 
and watched Harbans Singh being beaten 
to death. Weagree with the view of the 
learned Judge that such conduct is not 
natural and with him we find it hard to 
believe that this took place. 

- The learned Judge came to the. view 
that Chaina’s story that he was present was 
true because Ohaina had injuries We 
are not at all sure that this conclusion is 
justified by the injuries which Ohaina had. 
Anyone might well have two small bruises 
and ascrape without having been beaten 
with a lathtor indeed having taken part 
in‘any fight. Apart from believing that 
QOhaina was there, the learned Judge puts 
no faith whateverin his evidence;-he says * 
that he would only believe Ohaina’s evi- 
dence where he finds that it is corroborated 
Otherwise. He does not accept the evi- 
dence of the other witnesses at all, and 
rightly, we think, because he found them to 
be telling lies if material particulars. We 
ourselves would not accept the evidence of 
Ohaina as the learned Sessicns Judge has 
done, but if we were to accept it even to 
the extent to which he has accepted it, we 
do not think that the points relied upon by 
the leärned Judge as corroborating it in 
fact do so. His argument really amounts. 
to saying that because the appellants be- 
longed tothe opposite party and were ins 
terested in the various points al issue 
between the two parties, it is incredible to 
think that if Harbans Singh was assaulted, 
they would have remained out of the fight., 
This of course is really begging the ques- 
tion. In the case of Resham Singh and 
Amar Singh, there is perhaps a little more 
than this ‘presumption that active membera 
of the party would join in the party's. 
activities. It is said that when after the 
assault, Harbans Singh, then an injured’ 
mano, was being taken to hospital at 
Jullundur, Resham Singh and Amar Singh 
followed and tried to prevent the person in 
charge of him from going on to Jullundur, 
the object obviously being tc prevent a 
complaint being made to the Police. There 
is also evidence that Amar Singh went to 
a.doctor with the object cf creating a éalse 
alibi. Wedonot think that this evidence 
necessarily indicates that’ Resham Singh 
and Amar Singh took any part in the fight. 
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They are connected with the party and if 
Some members of the party did murder Har- 
bans Singh, they would, as friends, possibly 
‘have been sufficiently interested to try to 
prevent the report being made to the Police. 
They have not been charged with an 
offence arising out of this action and we, 
therefore, can consider it no further than 
evidence to indicate their participation in 
the murder. As we have said, in itself, it 
18 not enough to show tbat they actually 
took part in the murder. - - 
In our opinion the true view to take of 
this case is that the evidence for the prose- 
cution is wholly untrustworthy and we 
cannot, therefore, base on it a verdict of 
guilty against the accused. We allow the 
appeal and acquit Amar Singh, Jowand 
Singh, Musha Singh, Resham Singh and 
Puran Singh. 


D. Appeal allowed.» 
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ALLAHABAD HIGH COURT’ 
Second Civil Appeal No. 670 of 1936 
October 7, 19837 . 
. NTAMAT. ULLAN, J. l 
MATHURA. PRASAD—DEFENDANT 
—-APPELLANT 


versus ; 
BHOLA NATH AND O0THERS-—PLAINTIPES 


AND DBBENDANTS — RESPONDENTS 

U. P. Town Areas Act (II of 1914), 8. 3 (2)— 
Declaration under, whether conclustve—Local 
‘ernment including agricultural village vñ town area 
—Later on excluding—Inference: that village is not 
vagricultural, whether arises. oY 

Where the question is, whether a custom entitling 
the occupier of a house to transfer his right of 
residence exists, and the locality m which the hose 
in question is situate is an agricultural village, 
declaration by the Local Government under s. 3 (2), 
Town Areas Act, is nop conclusive on the point. 
-Behart Lal v. Sukhbir Singh (1), explained. 

Any area included ina town area, declared by 
‘the Local Government-to be such, must. be pre- 
sumed to be no .part of an. agricultural village. 
The Local Government, is not empowered to include 
within the limits of a town an agricultural village. 
„Where such a village was`included in 8 town area, 
but when it was discovered “that it was án “apri- 
“cultural village, was excluded’ from the towa area, 
‘the fact-that ıt was incladed in a town area ‘for 
‘some time will not lead to the ‘inference ‘that “1 ‘is 
“mok an-agrioultural village, ~ 

S, O. A. from the “decision of the Sub- 
ogee Snahjahanpur, dated February 1, 


Mr. L. N. Gupta, for the Appellant. 
Mr. S. Upadhtya, for the Respondents. | 
Judgment.—This i8 a defendant's second 

‘appeal arising -out of a suit for ejectment. 
The plaintiff-respondents are zamindars 
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of village Lachhmipur, in which the de- 
fendant-appellant purchased a house be- 
longing to a riaya and started making 
constructions without the permission of 
the zamindars. The latter instituted a suit 
challenging the transfer in favour of the 
defendant vendee and seeking to eject him. 
The defendants pleaded that there was a 
local custom in the village which entitled 
the occupier of the house to sell not only 
the superstructure but also the right of 
occupation. In proof of this allegation, they 
produced a numberof sale deeds. Some 
witnesses were also examined on both sides. 
The Court of first instance held that the 
defendants had failed to establish the 
custom setup by them. Accordingly the 
suit was decreed. The defendants appeal- 
ed in the Oourt of the Oivil Judge of Shah- 
jahanpor but without success. It is con- 
tended in second appeal that village 
Lachhmipur wasincluded in atown area 
to which U, P. Act .II of 1914 is applicable, 
and that, though the village has since been 
excluded from thetown area, it cannot be 
considered to be an agricultural village. 
Tne.contention is that in all urban areas 
the occupiers of houses have the right to 
transfer their residential houses so as to 
entitle the transferee to occupy the site by 
retaining the same building or ereching.a 
new one. Section 2 (8) of the U.P. Act II 
of 1914 defines a ‘town area’ as meaning 
“any local area which the local Goyera- 
ment has declared or defined under s. 3° to 
be town area.” Section 3 empowers the 
Local.Government .to “declare any town, 
village, suburb, bazar or inhabited place to 
be a towa area forthe purposes of this Act.” 
There is a proviso appended tothe section 
which provides that an “agricultural village 
shall not be -declared,~ or included -witnin 
the limits of a town area.” Sub section (2) 
of the same section provides that: 

“The decision of the Local Government that any 
inhabited area 18 not an agricultural village with- 
in the meaning of the proviso.to sub-s. (1) of this 
section shall be final and conclusive .." 

The Act provides tor tue appviatment of 
a Town Magistrate, constitution of a town 
panchayat, taxtation, town fund, sanitation 
and soon. Any aiea included in a town 
area declared by the Local Government to 
be such, must be presumed to be no Part of 
an agricultural village, and the decision of 
the Local Government may be final and 
conclusive ; but this is only tor the purpo- 
ses of the Act. Where the question 18, 
as in the present case, whether a custom 

‘ entitling the occupier of a-house to transfer 
his right of residence exists and-the lovality 
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in which the house in question is situate 
is an agricultural village, 6.3 (2), Town 
Areas Act, is not, in my opinion, conclu- 
sive onthe point. There is nothing in 
Behari Lal v. Sukhbir Singh (1), which may 
justify the view that the decision of the Local 
Government is conclusive and irrebuttable 
for all purposes. In a contested case, the 
decision of the Local Government may have 
some evidential value on the point ; but L do 
not think that the declaration by the Local 
Government is conclusive for the purposes 
other than those of the Town Areas Act. 
In the present case, atthe time when the 
suit was instituted, village Lachhmipur 
was not part of atown area, As already 
stated, it bad been excluded. The Local 
Government is not empowered to include 
within the limits of a town an agricultural 
Village. Lachhmipur was included in a 
town area, but it was probably discovered 
that it was an agricultural village, and 
was then excluded from the town area. I 
do not think that the fact thatit was in- 
cluded ina town area for some time long 
before the institution of the suit will lead 
to the inference that it is not an agricul- 
tural village. 

The defendant himself undertook to prove 
the custom asif Lachhmipur was an agri- 
cultural village. The evidence produced 
by him has been adequately dealt with by 
the lower Oourts, whose finding is one of 
fact and does not seem tobe vitiated by 
any errcrof law; at least none has been 
pointed out before me. This being so, 
there is no force in this appeal, which is 
dismissed with costs. Leave to appeal under 
the Letters Patent is refused. 

D. Appeal dismissed, 
of (1936) AL J 208; 161 Ind. Cas, 440; A I R 
Do All, 442; (1936) R D 21; 1936 A LR 216; BRA 
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water—Sutt for such rent is under 8. 77—Whether 
amounts to enhancement of rent. 

Section 24, Madras Estates Land Act, must be read 
in conjunction with s. 30and Chap XL They con- 
tain the only provisions for enhancement ot rent. 
Section 3 (11) ın effect says that money payable for 
water taken without permission shall be deemed 
to be rent. Theretore, ıt can be recovered as 
such and if such water is charged for, it does 
not amount to an enhancement of the rent within 
the meaning of the statute. The claim being one for 
rent within the meaning of s, 3 (li), the Oivil Oourt 
is closed to the plaintift and the claim can only 
be enforced by proceedings instituted under s. 77. 
The fact that the plaintuif seeks to recover some- 
thing extra for water taken by his tenants does nct 
mean that he 18 suing for enhanced rent within the 
meaning ofs, 24. Sundaram Pillai v. Karuppayee 
Amma (2), explained. Venkatachalam Chetty v. 
Atyamperumal Tevan (1), relied on. [p. 438, ool. 
l 


The fact that the parties did not contemplate an 
increase in rent in the ordinary way does not preclude 
the landlord from requiring his tenants to pay for 
something taken without his permission. Where the 
tenants take the water behind the back of their land- 
lord, they must pay for ıt. The law s8ys that it may 
be recovered as rent, and such recovery does not 
amount to enhancement of rant. 


S. O. A. agamst the decree of the 
District Court, East Godavari at Rajah- 
mundry, in A. 8. No. 81 of 1930. 

Order of Reference to a Full Zench 

Venkataramana Rao, J.—This second 
appeal arises, out of an action by a land- 
lord to recover rent from a ryot hoiding a 
certain land under him. Two points have 
been argued by Mr. Suryanarayana in this 
second appeal. One is based on the con- 
struction of the patta under which the 
tenant holds and the second is based on 
8. 30, Madras Estates Land Act. In 
regard to the first point, the contention is 
put thus. -The land is held on what is 
known as Nimebadi tenure and that under 
cl. 4 of tne patta the landlord is not en- 
titled toclaim any extrasum in addition 
to what ıs provided therein. The claim is 
made by way of a charge for water for 
raising wet crops on dry landsin addition 
tothe dry rate mentioned in the patta for 
three faslis. What is known as ‘'Nimebadi 
lands” is defined in Ex. 3 thus: 

“The expression ‘Nimebadi’ as used and under- 
atood by the Rajah and ryote ot the Pithapuiam 
Estate connotes lands granted on favourable rent 
which is lower than the lawful rate previonsly 


payable on them or upon lands cof similar des- 
cription and with similar advantage in the neigh- 


- bow hood, 


Tuerefore cl. 4 in the patta only means 
that so long as the tenant raises dry 
crops on the land, the landlord is not entitl- 
ed to Charge any extra rent on any account 


Whatever, But once the tenant raises wet 
crops on tne dry land, cl. 4 would not 
apply. 


~ 
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The second contention raises a question 
of some importance: Where in a parti- 
cular year the tenant raises Wet crops on 
dry land with the use of the landlord’s 
water and if the landlord claims water 
rate for the ase of such wuter in addition 
to the dry rate, can this extra claim be 
construed as an enhancement of rent s80 
as to attract the provisions ofs. 30, Estates 
Land Act? In Venkatachalam Chetty v. 
Atyamperumal Tevan (1), their Lord- 
ships, Phillips and Kumaraswami Sastri, JJ.» 
were inclined to hold that it would not 
amount to an enhancement of rent; vide 
the observations at pp. 706 and 707*. Ina 
recent decision in Sundaram Pillai v. 
Karuppayee Ammal (2), Venkatasubba 
Rao, J., doubts the correciness of this deci- 
sion at p. 3L where referring to it he ob- 
serves thus: 

“I fail to see how an extra charge for water, 
when wet crops are raised on dry land, having 
regard to the implications of s. 30 does not amount to 
an enhancement,” 

‘On the other hand, Ramesam, J. dces 
hot seem to dissent from this decision; in 
fact, he rather approves it. At p. lf the 
learned Judge remarks thus: 

“Tt was there held (referring to the decision in 
Venkatachalam Chetty v. Atyampesumal Tevan (1), 
that a charge for taking water belonging to the 
landlord is ‘rent’ and ıt is not enhancement of rent 
even if not consolidated with the rent proper. I 
agree with this proposition.” 

I may in this connection refer to the 
observations of the learned Chief Justice 
in Rajah of Vizianagaram v. Narayanasamt 
Naidu (3), at pp. 496 and 497]. I think 
it is desirable that this question should 
be considered by a Bench and I accord- 
ingly refer the case for disposal by, a 
Bench. Ihave not considered the other 
questions which may arise on the decision 
of this question and the same will also be 
dealt with by the Bench, 

(The appeal having been directed to be 
posted before a Full Bench and coming on 
for hearing the Court delivered the follow- 
ing judgment). 

Mr. V. Suryanarayana, for the Appel- 
ant. 

Mr. K. Subramaniam, for the Advocates 
General, for Respondent No. 1. 

Leach, C.J.—This appeal arises out of 

(1)-42 M 702; 53 Ind, Oas. 33; AIR 1919 Mad. 236; 
37M L J 248;(1010) M W N 768, 

(2) 59 M 5; 160 Ind. Cas. 1015; A I R 1935 Mad. 1073; 
69 M LJ 48,42 L W 771; 8 RM 743. 

(3) 70 M L J 494; 161 Ind. Oss. 742; A IR 1936 Mad. 
492; (1936) M W N 47; 8 R M 867; 43 L W 545. 
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a suit filed before the Deputy Oollectors ` 
QCocanada, under s. 77, Madras Hstaves’ 
Land Act, 1908, by the Maharajah of 
Pithapuram, to recover from the appellant 
and. 5 other tenants an aggregate sum 
of Rs. li-1-4 for water taken by them 
without his permission from his tank for 
the purpose of raising wet crops on dry». 
lands in Faslis 1336, 1387 and 1338. 
Paragraph 5 of the plaint, which is in 
Telugu, has been translated as follows: ' 

“The defendants have no right whatever to use 
the said water for the jirayati dry lands in the 
aforesaid manner. As the defendants use the said 
water unjustly, the amount of Rs. 9-15-7 as per 
particulars hereunder towards Tuwa and cesses 
thereon, with interest (was due) and inspite of 
several demands by the plaintiff's officials, both 
oral and written, the defendants did not pay as 
mentioned above." 5 


The difference between this sum of 
Rs. 9-15-7 and Rs. ll-1-4 represents the 
claim for interest. The maia lines of 
defence were; (1) the Revenue Court had 
no jurisdiction to entertain the suit as It 
was a suit in tort: (2) even if it could be 
treated as a suit for rent, it could not be 
maintained as it amounted to a claim for 
enhanced rent contrary to the provisions 
of the Act: and (3) the terms of the patta 
precluded the plaintiff seeking extra rent. 
The appellant denied that the water 
belonged to the plaintiff and alleged that 
he had used it for only one Faslt 1438, 
and then not on dry lands. ‘The Deputy 
Oollector dismissed the suit holding that 
the water belonged tothe defendants and 
that the terms ot the patta precluded the 
plaintiff from claiming any enhanced rent. 
An appeal followed to the District Judge 
of East Godawari, who held thatthe tank. 
did belong to the plaintiff and that water. 
had been used forthe three Fasliis men- 
tioned in the plaint on dry lands belonging 
to the defendants. With regard to the 
pleas that the Revenue Oourt had no 
jurisdiction and that the suit as framed 
was bad, he held that the Civil Court had 
jurisdiction und that the plaintiff was 
entitled to recover. He disallowed the 
claim that the terms of the paita precluded 
any enhancement of rent. The findings 
of fact of the District Judge are conclusive 
and therefore before us the appeal has 
been confined to tbe three main questions, 
The appellant was defendant No. 6 and he 
alone has appealed. 


With regard to the contention that the 
suit is in reality a suit to recover damages 
for tort, it should be borne in mind that 
it was instituted under the -provisions of 
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s, 77. of the Act which relates only to 
recovery of arrears of rent. Section 3 (11) 
defines “rent” as meaning whatever 18 
lawfully payable in money or in kind or 
in both to a landholder by a ryot for 
the use or occupation of land for the 
purpose of agriculture and includes, what- 
ever is lawfully payable on account of 
water supplied by the Jandholder or taken 
without his. permission for cultivation of 
land where the charge for water has not 
been consolidated with, the charge. for the 
use or occuption of the land. Therefore 
rent includes what is payable for water 
taken without permission. `The suit being 
a suit under s. 77. and being for the recovery 
óf the :value -of water taken without 
permission, we consider that it must 
be treated as a suit for rent and not a 
suit intort.. The word “unjustly” was 
introduced -obviously as meaning without 
right. 

"The answer to the question whether the 
suit is- maintainable depends on the mean- 
ing to be given to the word “enhanced” 
in s. 24 of ‘the Act which says: “The rent 
of aryot shall not be enhanced except as 
provided by this Act.” The appellant sa)s 
thatit ig a suit -for enhancement of ren} 
and as the rent- has no: been enbanced in 
accordance with the provisicns of the Act, 
it cannot be maintained. The provisions of 
the -statute which . permit of enbancement 
‘are confined to s. 30 and toChap. XI, which 
relates to -the--resettlement -of rents.- Bec- 
tion 30:-permits applications to be made by 
Yaridholders for--enhancement -of rents in 
spécial “circumstances. There are four 
grounds-on which. a landholder can apply 
“under this-section. Under. sub-s (1),-the 
Jandholder may apply to the Collector to 
enhance the-rent on the ground that during 
the: currency of the existing rent there 
has been a rise in the average local prices 
of staple food-crops in the taluk-or zemin- 
dari division. Sub-s. Na gives him - the 
right of applying when.during the currency 
of the existing rent the productive. -powérs 
of the land have been increased by an 
improvement -effected by him cr at his 
expense. - Sub-s. (iii) permits him to 
apply when a work of-irrigation or other 
improvement has been -executed at the 
expense of Government, and he has been 
lawfully required to. pay in respect of the 
holding an additicnal revenue or rate-to 
Government in consequence. Sub-s. (iv) 
‘allows him to apply when the. productive 
powers of the land have been increased 


by. fluvial action. | 


The learned Advocate for the appellant 
has argued that the plaintiff could have 
applied under sub-s. (ii) of s. 30 for en- 
hancement of rent, and if. he had done 
so and obtained an order increasing the 
rent in respect of the three years, the suit 
would have been in order, but as he has 
nos secured an enhancement under this 
section, the suit does not lie. This, how- 
ever, is not a case of, a landlord attempt- 
ing to recover a higher, rent because of 
any improvement effected by him or at his 
expense Section 3 (4) defines “improve- 
ment” as meaning with reference to a 
ryot’s holding any work which materially 
adds to the value of the holding, which is 
suitable to the holding, and consistent with 
its character, and which, if not_executed 
on the holding is either executed directly 
for its benefit or sfter execution is made 
directly beneficial toit. Here the landlord 
did not.construct the tank for the benefit 
of the defendants or for the improvement 
of their lands. The water in the tank was 
intended for other tenants and his claim 
was that the defendunt-tenants had taken 
the water without his permission. In other 
words they had, taken advantage behind 
his back of a. work. which’ was .intended 
for other people. It is,-therefore, not open 
tothe appellant to say that the. plaintiff 
ought to have taken advantage of s..30 
before instituting the suit... There were.no 
circumstances which would permit of-an 
application under s. 30. 

Before referring t- the authorities on 
the question of what is enhancement, I 
might point out that s..189 of the. Act 
defines the jurisdiction.of. the Oollector. 


The details of the suit and” applications 


which a Collector shall hear and determine 
are. set out in Parts A and.B of the 
schedule. Item No. 3in Part, A. is a suit 
by a landholder to recover arrears of rent. 
The second clause .of s. 189 states that no 


‘Civil Court in the exercise -of its. original 


jurisdiction shall take cognizance of any 


dispute. or .matter-in respect.. of. which a 


suit or application might be brought. or 
made in the Revenue Court. Therefore, 
this being a suit for rent within the 
meaning of the Act, it could only be insti- 
tuted before the Collector. The meaning 
of the word ‘enhanced’ has been the sub- 
ject of much discussions in this Court. 
‘the discussion’ started „when the ..Rent 


‘Recovery Act, 1865, was in-force.and has 


been continued gince this Act was feplaced 
by the Madras Estates Land Act. -The 
earliest case to which we have been referred 
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is that in Thayammal v. Muttia (4) where 
the question was whether the landlord had a 
right to charge water-cess when a wet crop 
was cultivated on dry land or when a second 
wet crop was cultivated on wet land. It 
was not denied there that water for these 
purposes had been taken from the pro- 
prietor’s tank, and it was held that tha 
landlord was entitled io call upon the tenant 
to:pay for the extra water and that this did 
not constitute an increase in rent. 

In that case there was no discussion in 
the judgment on the meaning-of ‘enhanceé- 
ment,’ but the matter wae referred to in 
argument. A similar decision was given in 
Venkata Rao v. Vaithilinga Udayan (5); 
by White, O. J, and Davies, J. in Venka- 
tachalam Chetty v. Aiyamperumal Tevan 
(1). Phillips and Kumarasivami Sastri, JJ., 
held that a charge for taking landlord's 
water is ‘rent’ within the meaning of s. 3 
(11), Estates Land Act, and does not con- 
stitute an enhancement of rent A Full 
Bench of this Court consisting of Ramesam, 


Wellace and Jackson, JJ. considered the 


questionin Doraisami Guruklkal v. Subfa- 
manta Gurukkal (6). In thig case a ryot 
had used for the purpose of cultivating his 
land water frem a tank belonging to Qov- 
eroment,and Government required the 
landlord to pay for the water taken by 
the ryot. The landlord then sought to re- 
cover from tho ryot what he nad been 
compelled to pay to Government, and tha 
‘question was whether this was a claim’ for 
enhancement of rent within the maaning 
of s. 24 The reference to the Full Bench 
was made by Srinivasa Ayyangar and 
Ourgenven. JJ., and I will quote a passage: 
from the judgmeént of Srinivasa Ayyangar, 
J. which shows in precise terms what is 
mesnt by the expression ‘enhancement of 
rent’: 

“The expression ‘enhancement of rent’ in ordinary 
English parlance may apply to two different things: 
firstly, to any increase in the amount payable yah 
the tenant .to the landlord in relation to the holding 
and secondly, toa larger amount being required to 
be- paid by.the tenant tothe landlord in respect of 
the very things that a tenant has been previously 
enjoying and without any further advantages. 
Logically speaking, itis only the letter that can 
be regarded as constituting 8 real enhancement of 
rent. Ifin the place of half; a dozen rooms in a 
flat the tenant comes to ocoupy two more rooms and 
the rent is proportionately increased, it cannot, pro- 
perly speaking, be called an enhancement of rent: 
similarly, if the rent of the tenant should be in- 


(4) 10 M 282, 

(512M LJ 29. . ; I" 

(6) 51 M 266; 108 Ind. Oas 695; A IR 1998 Mad. 
419; 54 M L J 361; 27 I, W $76 (F B), 
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creased, let us say for electric lights installed in 
the houss by the landlord.” i 

In deciding the reference Ramesam and 
Wallace, JJ. held that the claim was not 
a claim for enhancement within the mean- 
ing of the section. Jackson, J. dissented, 
and in doing so, expressed the opinion that 
the enhancement might vary from year to. 
year. This would, however, conflict with 
the scheme and the provisions of the Act.: 
There can only be an enhancement under 
s. 30 or under Chap. XI. Section 30, as I- 
have pointed out, deals with special cir- 
cumstances under: which a. landlord may 
apply, but when he applies and the appli-,, 
cation is granted, the order of the Collector: 
fixesthe rent which is to be paid .by the 
tenant-in the future, and he. will -be liable 
to pay it until it is altered either by a fresh 
application under s. 30 dr, as the result of 
a, Tegettlement of rents under Ohap. XL A. 
case on which the appellant has placed 
reliance is that of Sundaram Pillai vi 
Karuppayee Ammal (2), which was decided 
by Ramesam and Venkatasubba Rao, JJ, 
There Veokatasubba Rao, J said: (p.31*) : 

“I tail to ses how an extra charge for water, when 
wet crops-are raised on dry land, having regard to, 
the implications of s 30, does not amount to an 
enhancement,” f : 
and he discussed this question at consis, 
derable length. THe appeal, however, did 
not callfor 4 decision on, the question be- 
cande the evidence showed that the water ` 
was Government water, and consequently 
the tenant could not be required to pay’. 
any increased rent. Therefore the remarks 
of the learned Judge on this’ question must, 
be regarded as obiter dicta. Ramesdm, Jy 
accepted the view which found favour in" 
Venkatachalam Chetty v. Atyamperumal 
Tevan (1), and with great respect for’ 
that was said by Venkatasubba Rao, J. 
we consider this view to be right. The 
question is whether the word ‘enhanced’ is’ 
to be given its dictionary meaning or whe- 
ther it isto bé given a special meaning so 
far ass. 24is concerned. This difficulty, 
could have been avoided by more careful 
drafting but we have got to consider the 
Act as it is. In our opinion’s. 2£ must be 
read ın conjunction with $. 30 and Ohap. Al. 
They contaid the on'y provisions for end- 
haticement of rent. Saction 3 (11) in effect 
says that money payable for water taken. 
without permission ‘shall be desmed to be 
rent. Thereforeit’ can be recovered as 
such andthe authorities show that if such 
water is charged for, it does not amount 
toan enhancement of the rent witbin.the 


“Page af 59 M.—| Hd. 
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meaning of the statute. The claim being 
one for rent within tre meaning of s. 3 
the Civil 


(11), Oourt was closed to 
the plaintiff and the claim could only 
be enforced by proceedings institut- 
ed undert s. 77. We hold that it 


was properly instituted and that the fact 
that the plaintiff sought to recover 
something extra for water taken by his 
tenants during the three years mentioned 
in the plaint does not mean that he was 
suing for enhanced rent within the meaning 
of s. 24. 

The argument that the terms of the 
patia precluded the plaintiff from insti- 
tuting the suitfmustfalso be rejected. It is 
true that para. 4 of the patta states ; 

“Tt is settled that you should,on no account, 
demand a reduction or remission of cist either on 
account of excess inam or want of rain orfor any 
other reason and that I should, on no account, 


enhance the cist at any time onthe said kamatham 
holding)” 


but when the patta was drawn up, it was 
never contemplated that the tenants 
would take water from the Jandlord’s tank 
without his permission. The fact that the 
parties did not contemplate an increase in 
rent in the ordinary way does not pre- 
clude the landlord from requiring his 
tenants to pay for something taken without 
his permission. The tenants took the water 
behind the back of their landlord and 
must pay forit. The law says that it may 
be recovered as rent and that is what the 
plaintiff sought to do in the suit out of 
which this appeal arises. It follows 
that we consider that the decision of 
the learned District Judge is correct 
and that the plaintiff is entitled to hold 
the decree granted to him. It has, 
however, been brought to our notice, 
tbat the appellant was in fact a tenant 
for only one Fasli (1338), and he will be 
only liable personally in respect of that 
year. The rent for three years will of 
course be a charge on the land. The 
decree will be modified to this extent. 
The appeal having failed, the respondent is 
entitled to his costes. 

Varadacharlar, J.—I agree. I only 
wish to add afew words in respect of en 
observation in Appanna tv. Venkatarama- 
linganna Bhadur (7), which has given 
rise to some Criticism in later cases. 
The principle was there enunciated that 
where new circumstances have come into 
existence which require new adjustment, 
there is no question of enhancement. If 


sah 33 M L J 355; 42 Ind, Cas. 464; AIR 1918 Mad’ 


6 L W 448, 


KOTTA VANKATRAJU GARU v. BAYU KUMARA MAHIPATHI BURYA RAO (MADR.) 


17410 


I may say so with due respect to the 
learned Judges, there was no difficulty 
in applying this principle to the facts of 
the case then before them, but the 
generality of the language used in the 
Observation gives room for criticism. As 
has been pointed out in later decisions, 
the case contemplated’ in s. 30 (2) may 
well be held to fall within the general 
language employed by the learned Judges. 
The same difficulty arises with reference 
to the passage in the referring judg- 
ment of Srinivasa Ayyangar, J. quoted 
by my Lord in the judgment just deli- 
vered. It therefore appears to me that 
the term “enhancement” as used in the 
Madras Estates Land Act should not be 
understood either in its etymological sense 
or even in the sense explained in Appanna 
vi Venkataramalinganna Bhadur (7), 
but in the light of the history of the 
decisions, bearing upon the poiat in this 
presidency., As shown in the judgment 
just delivered, it was well settled under 
the Rent Recovery Act of 1865 that the 
landlord was entitled to claim extra pay- 
ment when a-tenant used the landlord's 
water for raising a wet ‘crop on dry land 
or a second crop on a single crop wet land. 
As a matter of procedure, it had also been 
recognized that aclaim of this kind would 
not amount to an enhancement which 
required the sanction of the Oollector under 
the old Act. When Act I of 1908 was 
enacted, the Legislatnre seems to have 
accepted this view of the law both as to 
the right of the landlord as well as to the 
necessity for the OCollector’s sanction. It is 
only in respect of advantages which might 
be said to have brought about a new state 
of things that proceedings under s. 30 
were contemplated and not for temporary 
advantages which at his option the tenant 
might have enjoyed by the use of the 
landlord's water in a manner which he 
had no right todo. The combined result 
was achieved by carrying the substance of 
the proviso to s. 11 of theold Act into 
s. 30 and by embodying the effect of the 
previous case-law in the definition of ‘rent’ 
in s. 3'11) ofthe Act. The very way in 
which the definition is framed clearly 
implies that prima facte such & payment 
will not be included in the conception of 
rent; but for the purpose of facilitating 
the recovery of the same by the lamdlord, 
and also with a view to encourage such 
user instead of regarding it as an illegal or 
prohibited act, the Legislature preferred 
to embody the effect of the case-law by 
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giving an extended definition to the term 
rent’ in the new Act. It is true that 
a5 pointed out by Venkatasubba Rao, Jo 
in Sundaram Pillai v. Karuppayee Ammal 
(2) the extension of the definition will not 
of itself give a right to the zamindar to 
impose a charge but the zamindar was 
assumed to have the right as declared in 
the older cases and the definition was so 
framed only to indicate the manner in 
which the zamindar was entitled to recover 
it. The distinction between payment for 
temporary advantages of this kind and 
payment of an enhanced rent in the real 
sense contemplated in the Act is clearly 
brought out, if I may say so, in the judgment 
in Rajah of Vizianagaram v. Narayanasamt 


Naidu (3) atp. 497*. In the former case, - 


the basic rent remains the same and the 
tenant is entitled at -his option to take 
the water or not; in the latter case, the 
basic rent itself is raised and the tenant 
will continue to be liable to pay the 
higher rate of rent whether he cultivates 
the Iand or not and whether he takes 
the water or not, unless he takes steps in 
the manner provided for in s. 32 (3) to 
get the rent reduced. is 

I wish to add a word about another 
point raised by Mr. Suryanarayana, 
namely that the zamindar will be entitled, 
even under the older decisions, to claim 
payment when water is taken from his 
tank only if there is a contract, express or 
implied, between the parties providing for 
such payment. It is no doubt true that 
in many cases there used to be a clause to 
this effect in the pattas, providing for the 
contingency of the tenant taking water 
from the landlord's tank for raising wet 
crop on dry land or a second crop on a 
single crop wet land, but I cannot accede 
to the contention that the zamindar’s right 
is limited to such cases. The appellant's 
argument is no doubt supported to some 
extent by the observations of Srinivasa 
Ayyangar, J, in Venkatayya v. Kistappa 
(8) but it is not easy to reconcile them with 
the express provision in the Act which 
contemplates a payment for the use of 
such water even when it is taken without 
the landlord's permission. It does not 
seem to me right to assume that the 
Legislature contemplates only a contrac- 
tual right. Cases which may even be 
regardgd as claims for damages on the 
ground of unlawful use of water are equally 
within ihe terms of the section; the 

(8) A IR 1928 Mad. 340; 111 Ind. Oss. 743. 

* Page of 7OML J.—[Ed. | 
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Legislature preferred that even such claims 
should be treated as claims for “rent” 
instead of claims for damages, it being to 
the interest both of the landlord and of 
the tenant that such user should not be 
prohibited as tortious (cf. s. 45 of the Act 
of 1908 as to “rent” being payable even 
by a trespasser). 

Mockett, J.—I agree. 

N.-D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Execution First Appeal No. 17 of 1936 
December 10, 1937 
RAOHAPAL SINGH AND ISMAIL, JJ. 
THOMAS SKINNER-—Ossactror— 


APPLICANT 
VETSUS 
RAM RACHPAL—Drorgr-Hotpge 
—Oppostts Party - 

Civil Procedure Code (Act V of 1908), O. XXI 
r. 2— Payment of decretal amount in favour of 
judgment-debtor by third person tn Court’ passing 
decree—Decree-holder authorised to realize this 


amount, in execution of her decree —Payment, tf out- 
side Court. 

Where a decree-holder makes an application for 
execution and in pursuance of an order passed by 
the executing Court realizes a certain amount from 
his judgment-debtor, then the payment will be 
deemed to have been made in Court and not outside 
Oourt : 

A decree-holder put in an application for execu- 
tion of her decres asking for an attachment of dec- 
rees in favour of the judgment-debtor against a 
third person obtained in another Oourt. The Oourt 
passed an order authorising the decres-holder to 
ize the money fromthe third person, which was 
due to the judgment-debtor. The third person made 
the payment in the Court which had passed the dee- 
res against him : l 

Held, that it could not be argued | that this was a 
payment made outside the Court within the meaning 
of O. XXI, r. 2, Civil Procedure Oode. 

Ex. F. A. from the decision of the Second 
Sub-Judge, Meerut, dated November 4, 
1935. 

Messrs. M. A. Aztzgand Ram Nama 
Prasad, for the Applicant. 

Mr Shiva Prasad Sinha, for the Opposite 
Party. ; 

Rachhpal Singh, J.—This is a judg 
ment-dabtor’s first appeal arising out of ar: 
order passed in execution proceedings 
The facts which have given rise to the 
appel before us can very briefly be 
stated as follows: One Musammat Kishan 
Dei instituted a suit against Thomas 
Skinner alias Sultan Mirza to recover 
possession over some property and mesne 
profits. On August 28, 1926, the first Court 
passed a decree in favour of Musammat 
Kishan Dei for possession and” algo 
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awarded toher a sum of Rs. 3,004-13-6 
on account of profits with proportionate 
costs Thomas Skinner preferred an appeal 
to this Oourt against the decree which 
had been obtained by Musammait Kishan 
Dei. During the pendency of the appeal, 
it’ appears that Musammat Kishan Dei 
obtained possession over the property in 
suit in that case snd also made an appli- 
cation for realising the sum for which she 
had obtained a money decree and prayed 
for attachment of three decrees which 
Thomas Skinner held against one Benarsi 
Das. This prayer of hers was granted. 
Subsequently she executed two of these 
decrees and the finding of the Court below 
is that a total-sum of Rs. 3,36910-0 was 
paid by Benarsi Das and Musammat 
Kishan Dei filed ‘certificates in the cases 
in which the two decrees had been passed 
certifying the receipt of the above-mention- 
ed.amount from Benarsi Das. The result 
was that these two décrees were declared 
by ‘the Court to be discharged as fully 
satisfied. 


“The appeal which had been preferred by h 


Thomas Skinne: to this Oourb was partially 
allowed and it was declared- that Musammat 
Kishan Dei was onlv entitled: to recover 
from Mr. Thomas, Skinner a sum of 
Rs.’ 2,972. ‘Thomas Skinner had instituted 
a suit against Musammat Kishan Dei; 


but after the decree of this Oourt, it’ 


bécame necessary ‘for him to proceed with 
the same. He applied to thé Oourt, in 
which that suit was pending, praying that 
it- should be converted into -an application 
under s: 144, Civil Procedure Oode. 


with the provisions ofs 144, Oivil Proce- 
dure Oode, by its judgment dated June 
21, 19380, directed that he should be 
restored possession over the property in 
suit because of the decree which had been 
passed by this Court. Musammat Kishan 
Dei has assigned her rights in the decree 
which she obtained from this Court to one 
Ram Rachpal and this man hasnow made 
an application for the execution of that 
decree. 

The application was opposed by the 
judgment-debtor. It was pleaded by him 
that nothing was due in respect of the 
decree which the decree-holder was seeking 
to enforce. He pleaded that it had been 
decided inter partes in the decision which 
the Court gave in respect of his application 
under s. 144, Civil Procedure Code, that the 
decree:holder would not be entitled to exe- 


cute his decree till he had rendered accounts, . 
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and as no ‘accounts had been rendered, the 
decree-holder was not competent to oxe. 
cute the decree. The decree-holder took 
the plea inthe Court below that as no 
application had been made in the Oourt 
executing tke decree certifying any pay~ 
ment towards that decree within the period 
prescribed, r. 2, O. XXI, Oivil Procedure. 
Code, applies aud the judgment-debtor 
could not be ` permitted to plead any: 
satisfaction, partial or otherwise The 
learned Judge of the Court below came 
to the conclusion that the contention 
raised by the decree holder was correct. 
He held that as no steps’ had been’ 
taken to have the payment made to 


- 


Musammat Kishan Dei by Benarsi Das ` 


judgment-debtor in the 


certified, the 10 
be permitied to 


present case could not 


pléad that payment. It is against that order - 


that the present appeal has been preferred 
by the judgment-debtor. ° 

The first question which we have to 
consider in this case is whether the view 
taken bythe Court below as regards the 
application of r. 2, O. XXI, Civil Procedure 
Code, to the present case is ‘correct. We 
have heard learned Counsel appearing on 
both sides andin our judgment, the view 
of the learned Civil Judge isnot correct, and 
therefore, cannot be sustained. So far as 
the facts are concerned, tbere is no dispute. 
Admittedly, Musammat Kishan Dei made an 
application’ on February 15, 1928, under 
O. XXI, xr. 58, Civil Procedure Oods, 
praying that three decrees which -wete ` 
held by Thomas Skinner against other 
persons be attached. In the present 


Case we are concerned only with two of” 


those decrees which were against Benarsi 
Das. From the record of the execution 


case, it appears that this application was“ 


granted andthe Oourt passed ‘an  crder 
directing that Musammat Kishan Dei was’ 
entitled to execute the decrees held by 


Thomas Skinner against other persons and * 


the orderfurther enjoined that the decree- 


holder should certify the payments which ~ 


might be made to him. It appears that 
the decrees which Thomas Skinner had 
against Benarsi Das had been passed by: 
the Revenue Court. Musammat 
Dei went to that Court and proceeded to 
recover the amount due from Benarsi 
by way of execution. Benarsi Das, as we 
have already pointed out, paid a sum of 


ak 


à 


Kishan ` 


Dae - 


-+ 


Rs. 3,369-10-0 towards the two decrees in ': 


full satisfaction. 
It has been argued before us by the learn- 
ed Counsel for the respondent that ‘r. -2, 
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O. XXI, applies tothe case and, therefore, 
the judgment debtor was not competent to 
ask that the payment made by Benarsi 
Das should be taken into account because no 
application had been made underr. 2, 
O. XXT, Civil Procedure Oode. Rule 9 
O. XXI, enacts as follows: 

“(1) Where any money payable under a decree of 
any kind isspaid out of Court, or the decree js 
otherwise adjusted in whole or in part to the satis- 
faction of the decree-holder, the dar koldar shall 
certify such payment or adjustment to the Oourt 
whose duty itis to execute the decree, and the 
Court shall record the same accordingly (2) The 
judgment-debtor also may inform the Court af such 
payment or adjustment, and apply to the Court to 
issue a notice to the decree-holder to show cause, on 
A day to be fixed by the Oourt, why such payment 

justment should not be recorded as certified; 
a if,--after service of such notice, the decree- 
holder faile to show cause why the payment 
or adjustment should not be recorded as certified, 
the Court shall record the same accordingly. 
(3) A paymentor adjustment, which has not ban 
certified or recorded as aforesaid, shall not be 
recognized Wy any Oourt executing the decree " 


Now the question which we have to 
consider is whether this Rule has any appli 
cation tothe case before us. We are of 
opinion that the Rule does not apply to it. 
It appears to us thatthe Rule makes pro 
visions in ‘respect of two kinds of pay- 
ments. The first is a case where a pay- 
ment has been made out of Oourt by a 
judgment debtor and the other is where 
the decree is adjusted in whole orin part 
between the decree-holder and the judg- 
ment-debtor. Now so far as the second: 
caseis concerned, there is no difficulty. 
There has been no adjustment of any kind 
between the decree-holder on the one hand 
and the judgment-debtor on the other. 
We have only therefore to consider whe- 
ther in the case before us, it can be said 
that the payment of which the judgment- 
debtor wishes to take advantagé was made 
out of Court.’ The argument of the learned 
Counsel for the respondent is thet the 
payments made by Benarsi Das should be 
treated for the puposes of the case before 
us as having been made out of Court and as 
they were not certified’ the judgment- 
debtor cannot be permitted to take 
advantage of the same. We, however, do 
not think having regard to the circum- 
3tances of the’ case before us, that it is- 
correct to say that the payments were made 
outof Court. The decree-holder. put his 
decreésin execution against Thomas Skinner - 
and asked that ste should be permitted to 
execute’ the same with reference to the 
amount for which. she. had obtained a 
decree from the `: Oourt’of firet ' instance. . 
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The prayer was for the attachment of the’ 
decrees which were standing in favour of 


the judgment-debtor, Mr. Thomas Skinner.’ 


It was in „pursuance of an order passed by 
the executing Oourt that the decreé- 
holder, Musammat Kishan Dei was authoriz- 
ed to go tothe Revenue Court and get 
the amount which was due to Thomas 
Skinner, from Benarai Das. The payment 


was made by Benarsi Das in that Oourt- 


and, therefore, we do’ not see how it can be 
argued thatit was a payment made out- 
side the Oourt. Where a decree-holder 
makes an application for execution and in 


pursuance of an order passéd by the-exe-' 


certain amount 


cuting Oourt realizes a 
then the pay- 


from his judgmént-debtor, 


ment will be deemed to have-been made in- 


Qourt and not outside Oourt. The cases 
in which & payment is made without the 
intervention of the Court have to be’ 
differentiated from those in which the 
payment is madé after the Court has been 
moved to pass an order in favour’ of:the 
decree holder. Where a judgment-debtor 
makes a payment outside Oourt, the Court 
knows nothing about that’ payment and 
therefore, r. 2, O. 
Parties should inform the Court about that 
payment. Similarly if there is an adjust- 

ment between a decree holder and a judg- 
ment-debtor of which the Gourt is not 
aware, the same rule is’ applicable; but: 


XXI, ordains that tbe’ 


different considerations will prevail where | 


is sought to 
a decee-holder 


the intervention of Court 
enforce a decree. If 
makes an application to 'the 


Oourt for- 


execution and obtains an. ‘order in hig? 


favour, then the Court knows ` what 
going on. The Oourt in the present case 
was informed that a sum of money was due 
to Thomas Skinner from Benarsi Das and 


is ` 


after knowing this, the Oourt passed an- 
order authorising Musammat Kishan Dei 


to realize from Benarsi Das the money 
which was due to Thomas Skinner. The 
payment by Benarsi Das is madein the 


Oourt which had passed the decree against | 


Benarsi Das. So, we are clearly of opinion 
thatit cannot be said that this was a 


payment made outside the Court. There. 


may be cases in which a Oourt may pass 
an order in favour of the 


decree-holder ` 


directing an officer of the Oourt to go and. 


realize acertain sum of money from the 
judgmient-debtor. If the 
makes & payment to an officer of the Court, 


it would not be right to hold that that pay- 


Oourt 
The- 


ment has to be certified to the 
becaue it was not made- “in Court”. 


judgment-debtor_ 


d 


442 


payment is made to an officer of the Court 
whose duty it is to go anyinform the 
Court as to how he executed its order and 
there does not seem to be any necessity in 
a. case of this description to insist that 
the judgment-debtor or the decree-holder 
should inform the Court of the payment. 
The Oourt will know of the payment with- 
out getting any information in that con- 
nection. We, in these circumstances, hold 
that as the payments by Benarsi Das were 
made to Musammat Kishan Dei after the 
order of the Court executing the decree’ 
was passed, they are payments made in 
Court and, therefore, r. 2, O. XXI, has no, 
application. This being our view, it must. 
be held that the decision of the Court below 
is, therefore, erroneous. | 

Another point which was pressed before 
us on behalf of the appellant was that 
under s. 144, Civil Procedure Code proceed-. 
ings, there was an order passed by the 
Court that the decree-holder will not be. 
entitled to execute the decree unless he has: 
rendered accounts about mesne profits to, 
Thomas Skinner. We may be permitted’ 
to quote the following portion from the 
judgment of the Civil Judge who decided: 
that case : 

“Tt is, therefore, just and proper that possession 
“should be delivered to the plaintiff while the sum: 
of Ra 2,972 duefrom bim to the lady, defendant, 
be poned to her rendering accounts of all the 
collections she has made hitherto since after she 
obtained the Decree No. 99 of 1928 This the parties 
can do priyately which is better than the other 
alternative of through the Oourt. In the latter cage, 
defendant’s dues are ascertained as defined by 
the High Court but the plaintiffs will have to be, 
ascertained, and setting off the smaller sum against: 
the bigger, the balance shall be paid to either of the 
EWO . ace.” 


It appears to us that having regard to 
this order which is binding upon the 


decree-holder, it 18 not open to her to ege-: 
cute her decree against Thomas Skinner. 


unless she renders accounts of the profits 
which she had appropriated during her 
possession over Thomas Skinner's property. 
Ram Rachpal, who is her assignee, cannot be 
in any better position. There is, however, 
no finding of the Oourt below whether any 
account has been rendered by the decree- 
holder. This question will have to be 
decided by the Oourt below. For the 


reasons given above, we allow this appeal’ 


and set aside the order passed by the 
learned Judge and hold that the judgment- 


debtor, Thomas Skinner, is entitled to take: 


into account the amounts which Musammat 
Kishan Dei realized from Benarsi Das. 
The learned Judge of the Ooart below 
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will find the exact amount realized by 
Musammat Kishan Dei from Benarsi Das 
and Thomas Skinner, the judgment-debtor, 
will be given creditfor the same towards 
the satisfaction of the decree of the decree- 
holder. Ifit is found that after taking 
into account the sums paid by Benarsi 
Das, anything isstill dueto the decree- 
holder, then her assignee. Ram-+Rachpal, 
will be able to proceed with his application 
for execution after he has rendered 
accounts in respect of the profits realized 
by Musammat Kishan Dei as directed in 
the order of the Oivil Judge, Mr.M. A. 
Nomani, dated June 21, 1930, in Suit 
No. 177 of 1928, Thomas Skinner,—Plaintiff 
versus Musammat Kishan Det and another 
—Defendants. The appellant will get his 
costs inthis Oourt as well as the costs 
incurred by himinthe Oourt belowup to 
the date of our judgment. ee. 
D. Appeal allowed. 


era rier! 


RANGOON HIGH COURT - 
Criminal Appeal No. 708 of 1937 
July 19, 1937 
Ropeets; O. J. AND Sparao, J. 
NGA PAW-—APPRLLANT 
VETSUS 
Tes KING—Oppecsita Party 

Criminal trial — Murder — Accused only 18 

ears old being excited and inflamed to seme extent 
by drink, striking heavy blow with heavy stick on head 
of deceased causing his death—Deceased assaulted by 
other already lying prostrate—Blow necessarily fatal 
-Stick used found lying by hand and not specially 
selected~—Offence held was murder—Size of stick held 
not necessarily indication of intention — Cage 
near border line between culpable homicide and 
murder—Court cannot invent defence to bring offence 
under culpable homicide. 

The accused who was a boy of 18 years on his 
wedding day, being excited by some incident and’ 
being inflamed to some extent by drink, struck a 
heavy blow on the top of the head of the deceased who 
was already lying prostrate owing to the assault on 
him by other person, which caused his death. The 
stick wasa heavy one but there was no evidence that 
it was specially picked out from other sticks. The 
Sas evidence was that the blow was necessarily 

atal : 

Held, although the case was somewhere near the 
border line between culpable homicide and murder, 
yet it was not forthe Oourt to invent a defence which 
would bring the accused within the ambit of culpable 
homicide merely The size of the stick by itself was 
not necessarily a fair indication of the accused's in- 
tention, but the injury was inflicted upon A person 
who was already lying prostrate which was neces- 
sarily fatal, and as such, the offence was one of 
murder. 

Held, also, that under the circumstances of the case 
the sentence of transportation should be passed with 

r recommendation to the authorities that the 
sentence should be further commuted to ‘one of four. 
years’ detention in a Borstal Institute, 
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‘Or. A, from an order of the- Additional 
T Judge, Thayetmyo, dated June 18, 

Mr. S. T. Leong, for the Appellant. 

Roberts, C. J.—The appellant Nga Paw 
was convicted by the learned Additional 
Sessions Judge of Thayetmyo of the murder 
of one Maung Saw on January 23 of this 
year and was sentenced to death. The 
case has presented many features of dif- 
culty and we are both of opinion that, 
although the evidence that the appellant 
inflicted the fatal blow upon his victim is 
convincing in every respect; we have not 
heard the full story of how the blow came 
to be inflicted, and that a number of cir 
cumstances about which we have been 
anxious to find enlightenment were not dis- 
closed at the Sessions trial. In saying this 
we are not passing any criticism on the 
learned Judge who tried the case, but the 
village ir which this incident occurred Bit- 
saba) appears to bea primitive place and 
the perscns who were eye witnesses of the 
crime appear not to have had a very high 
degree of intelligence. 

The day in question was the appellant's 
wedding day. He was martying a young 
wcman named Ma Nwe who was the daugh- 
ter of Ma Nu, and the brides sister was 
married toa young man named Nga Khe 
woo has been convicted under s. 323, 
Indian Penal Code, for the assault on 
Maung Saw a few seconds before it is alleg- 
ed the present appellant made the attack 
upon him which proved fatal. The wed- 
ding festivities had taken placein the morn- 
ing. and there is unquestioned evidence 
that the villagers concerned in the festivi- 
ties, who were Chins, had taken a quantity 
of Khaung-ye to drink and were, at any 
rate some of them, during that day pro- 
bably in an excited condition. The appel- 
lant himself, as the bridegroom, would be 
the centre of these festivities, but through- 
out the trial no single question was put 
which would imply that he was intoxicated 
or unable to form any clear intention of 
what he was doing, orin sucha condition 
that we should not ascribe to his actions 
the normal intentions which are to be ex- 
pected in every normal man. The evidence 
is that during the early part of the day 
there was some slight dispute about water. 
The appellant went to the deceased for 
watere and Ma Byaing asked him not to 
take it, and the appellant agreed and left. 
Maung Saw then let the water out of the 
receptacle in which it was placed and was 
seen toda so by Ma Bon. Ma Bon and Ma 
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Byaing later heard the appellant uttering 
an abuzive expression, but there is no evi- 
dence that he went further and used any 
threats or thatthe quarrel, if any, was 
taken up immediately. At about lamp- 
lighting time Ma Bon went up to the house 
of the deceased who said that there were 
persons near the house of his uncle Maung 
San presumably with some evil intent, for 
the deceased said he would wara his 
uncle of their presence. Maung San saw Nga 
Khe (the man who has been convicted of 
assault upon Mg. Saw) and Nga Khe was 
armed witha stick and said he was wait- 
ing to thrash Htaung Bo. Maung Saw 
iurned up ina moment or two and warned 
Maung San that there were persons near 
his house, but Maung San told the deceased 
that he knew about that; and the deceased 
and Ma Bon thereupon were about to re- 
turn to their houses. 

Now, there is a volume of evidence which 
shows that when they were somewhere near 
the house of- Ma Byaing, Nga Khe came 
and struck a blow atthe deceased with 
the stick which he was carrying, which has 
not been found and as to the nature of 
which we are imperfectly informed although 
it has been said that it was a bamboo 
stick. Itis said that he used both hands 
to strike the blow and that the deceased 
fell at once. The blow was on the nape of 
the neck, but itis part of the case fo the 
prosecution that although the blow felled 
the deceased and he remained motionless 
upon the ground for sume moments after- 
wards, no mark of injury from this first 
biow was noticed when he was afterwards 
brought in from the scene. Ma Bon cried 
out “come, come, Nga Khe has beaten and 
run” and Maung Ohn Maung is said to 
have come on the scene; and he says that 
he saw, after Nga Khe had run off, the 
appellant coming up to beat the deceased 
and that the appellant struck two blows 
with a stick, using hoth hands, upon the 
deceased's head ashe lay prostrate on the 
ground. Ma Bon, whoalso saw this happen, 
tells the same story; and she cried out again 
to say that the appellant was striking the 
deceased. The witness Ma Byaing is the 
widow of the deceased, and at the com- 
mittal Oourt she declared that she was an 
eye-witness of the murderous assault by 
the appellant ; but this was not her story 
in the Sessions Court and we think, having 
been satisfied that the appellant was her 
husband's assailant, she has consciously 
improved upon her evidence. Accordingly, 
that part of the story would have to be 
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regarded with suspicion if it were not for 
the evidence of other witnesses which goes 
far to substantiate it. 

KoSan, Maung Pay and Maung Pyit are 
three witnesses forthe prosecution who all 
heard Ma Bon call out at the time that 
Nga Khe and Nga Paw had beaten the 
deceased and, although we were at first. 
asked by the Advocate for -the defence to 
say that the story of Ma Bon and Mg. Ohn. 
Maung. was consciously untrue, itis clear 
that they have not deflected from the ac-' 


count which they gave at the moment the. 
murderous assault took place. We are, how-: 
ever, not satisfied that the appellant struck : 


two blows upon the deceased. It is true 
he may have done so, but only two marks 
of injuries were found by the doctor and 
we think that.the blow on the nape of the 
neck alleged to have been’ delivered by 
Nga Khe, which felled the -deceased, ‘may 
very well be the same blow as that on the 


back of the head spoken of by the doetor. 


If a blow were just above the nape of the 


neck, it would be very difficult to dis- 


tinguish it from one at the base of the 
back of the skull, and although we are 
satisfied that the witnesses.were telling the 
truth to the best of their ability and that 
the appellant struckthe very serious blow 
on the top of the deceased's head, we are 
not satisfied that he struck two blows, but’ 
think thatthe injury atthe back of the 
head may have been caused by the first 
assailant. That being so, we have to deal 
with the case upon the footing that one blow 
only was struck by the appellant. 

It has been urged upon us that the 
offence, in all the circumstances of the case, 
does not amount to murder. The , doctor, 
however, says that very great force was 
used and that the wound inflicted on the 
top of the head was necessarily a fatal 
one and ‘that no prompt medical aid could 
have saved the deceased. The stick which 
the appellant used was 2 feet 10 inches long 
by 7 inches in circumference and weighed 
over 3 pounds. Although the stick was a 
heavy one and appears to have been used 
for killing -pigs in connection with the 
wedding festivities that morning, there is 
no evidence that it was specially picked 
out from other sticks by the appellant: it 
seems to have been lying to hand and 
‘we do not think that the size of the stick 
by itself is necessarily a fair indication of 
the appellant's intention. On the other 
hand the injuries were inflicted upon a 


man who had already- been struck so that’ 


he lay prostrate. on the. ground, and we 
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have to ask ourselves: whether in all the 
circumstances we can say that the appel- 
lant did not intend to cause such bodily 
injury as was sufficient in the ordinary course 
of nature to cause death. We find it im- 
possible to come to that conclusion. 


Although the case Is somewhere near the 
border line between culpable homicide and 
murder, and we feel that in the circum- 
stances of the wedding feast it is possible. 
that there may have been a degree of ex- 
citement in the appellant's mind and that’ 
he may have been to some extent inflamed 
by the drink which he had consumed during, 
the day, it ia not for this Court to invent 
a defence which would bring him within 
the ambit of culpable homicide merely.’ 
We, therefore, feel that wa are obliged to’ 
say that this isa case of murder. It is not 
a case, in all the circumstances, for the 
conlirmation of the death sentence. | In pass- 
ing the only other sentence open to us, 
that of transportation for life, we desire to 
draw the attention of the authorities to the 
fact that had we been able to find that this 
was a case of culpable homicide merely, we 
should have thought in view of the age of 
the appellant, which must be taken in view 
of the medical evidence to be 18 years, that 
Borstal treatment for four years would have 
been a sufficient sentence. Toe doctor says 
heis sure the appallant is not less than 
18 years of age and most probably he is 19. 
Upon this basis his age must be judicially 
fixed, and we do this by fixing the age at 
18 years. 


The circumstances of the case have 
given us great anxiety; for we feel that, 
although we are obliged to classify the 
offence as one of murder, the extreme- 
youth of the appellant and the exceptional 
Circumstances of the day may have con- 
tributed to his commission of an act with 
a less degree of intention as to its con» 
sequences than would ordinarily be the: 
case. It is dangerous to lay down a4 
general rule in case of this kind, and we 
think that each case must be judged 
according to its special circumstances. In 
the absence of direct evidence which 
would establish an offence of culpable. 
homicide in a case which prima facie is 
one of murder, we feel obliged to confirm 
the: conviction for murder and to substi- 
tute the only legal alternative to a senéence 
of death, namely, that of transportation 
for life ; but we draw the attention of the 
authorities to our observations’ in the 
hope that the sentence may be farther 


1838 
commuted to ónė of four years’ -detention 
to-a Borstal Institution. 

Spargo, J.—I agree. 

8. Sentence reduced. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 164 uf 1936 
November 17, 1937 
GANGA Nara, J. 
Thakur GOVIND DEOJI MAHARAJ— 
PLaIntipy—APPRLLANT 
versus 
MUNICIPAL BOARD, BRINDABAN, 
DISTRIOT MUTTRA—Degpenpant 


_. RB8PONDENT 

U. P. Munvetpaltties Act (IT of 1916), ss. 112- (1), 
209, 326 (3)—Power under Sch. II and s. 269 
delegated to medical officer Notices under s. 269 by 
him—Validity — 9. 269, scope of—Whether covers 
depression natural or otherwise—Exercise of powers 
under s. 209—Interference by Civil Court—Suit for 
declaration that notices. under s, 269 are illegal and 
for tnjunctton—S, 326 (3), applicability of,. to -stich 
suit. 

Where thp powers in Sch. IT and s. 269, U, P.-Muni- 
cipalities Act are duly delegated to the Medical 
Officer under 8.112 (1) of the Act, and the bye-law of 
the Municipal Board, he is quite competent to issue 
notices under s 269 and the notices issued by him 
are quite valid. 

The Municipal Board can issue a notice under 
s. 269 in respect of a depression ngj caused by human 
agency butisnatural The Municipal Board possesses 
very wide powers under s. 269, but they are not to 
be exercised for ulterior purposesor in a capricious, 
wanton and arbitrary manner. If'fhey ‘are so used, 
they can be controlled by the Civil Court.” Where & 
looal authority is-invested with discretionary: powers, 
a Givil Court can interfeye in cases where such powets 
are exercised in’ a capricious, wanton ‘and arbi- 
trary Manner or in an unreasonable manner, 

Indian and English case-law referred to.] 

ere the suit 18 one in respect of an act done by an 
officer of the Board in his official capacity s. 326 
‘applies. Consequently a suit against the Board for a 
declaration that notices issued by it are illegal and 
ultra vires the s. 269, and for perpetual injunction 
restraining the Board from issuing such notices, is 
. governed by s. 326 (3), andif such suit is instituted 
aąftera period of sıx months from the date of the 
issue of the notice, it is barred by time.’ 

8. O.A..from the decision of the :Sub- 
Judge, Muttra,.dated November 30, 1935. 

Mr. N. P. Asthana, for the Appellant. 

Mr. Vishwa Mitra, for the Respondent. 

Judgment.—Tohis isa plaintiffs appeal 
and arises out of a suit brought by him 
against the defendant-respondent for a 
declaration that the notices issued by. the 
defendant to the plaintiff are illegal and 
beyond the scope of s. 269, U. P. Munici- 
palities Act (II of 1916) and for a perpetu- 
al injunction restraining defendant. No. 1 
from issuing such notices in future and 
from? realizing the amount of the bill No. 82 
of May 10, 1933; and other bills in pursuance 
of the said notices, - The. plaintiff .who is 
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an idol is å landlord in the town and village 
of Bindraban , where. he owns considerable 
land. There were depressions in some plots 
and defendant No.1 issued notices to the 
plaintiff to fill them up under s: 269, U. P. 
Municipalities . Act. On the plaintiff's 
failure’ to comply with the notices, the 
depressions were filled up by defendant 
No. 1 and defendant No, 1 served the 
plaintiff with notices in question for the 
payment of the costs of the filling up of the 
depressions. The plaintiff's case is that the 
depressions being natural, defendant No. 1 
had no power to ask the plaintiff under 
s: 269, U. P. Municipalities Act, to fill them 
up. The legality of the notices was also 
questioned by the.plaintiff.on the ground 
that they were issued by the Medical 
Officer to whom the Bcard could not 
delegate any power unders. 269 and the 
Medical Officer, therefore, was not com- 
petent. to issue any notice under s. 269. 
The defendant contended that the suit. was 
time-barred, that ithad full power under 
s. 269 to issue. the notices in question and 
that the Medical Officer was quite ccm- 
petent todo so. ‘Both the Courts -below Lave 
dismissed the suit, As regards the question 
of limitation, the trial Court found that the 


suit was not time-barred but the lewer 


Appellate Ocurt has found : that it is timè- 


barred. 


‘reserve 


Ithas been contended on behalf of -the 
appellant that the Medical Officer who 
issued tLe notices was not competent to 
do .eo. Reliance. is placed on Sch. I an- 
nexedi. to: the- Municipalities Aci. Accord- 
ing to the. appellant, -the. powers under 
8.269 could not be delegated under s. 112, 
cl. (1, (a), to the Medical Officer as there was 
no entry against -s. 269 in Ool. 3 of Sch. 1. 
Section 142 (1) lays down: 

“With the exception of a power, duty or fano- 
tion: (a) specified in Col. 2, and against which 
no entry is shown in Col.’ 3 of Sch. 1; | (b) 
or ‘assigned to Chairman by els. (a), (b) 
and (e) of s. 50 or by 8. 51; and (e) where 
thers ig an Executive Officer, reserved to that 
officer by s. 60, a Board may delegate by regula- 


‘tion all br any of the powers, duties or functions 


yep or imposed on, or assigned to a Board under 
this Act.” 

Section 269 is divided into two parts, one 
cf which deals . with the removal- of.a 


nuisance from tanks and the like when for 
,such removal the .Board has to acquire or 
. provide: land. It is mentioned in Sch. I. 


The other part deals with the cleansing, 


. repairing, covering, tilling. up or draining 


L 


- off of wells and tanks, eto.. which applies. to 


the present . case - and is.mentioned in 
Sch. I... -Schedule H deals with: the powerg 
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of Executive Officer. Where there is an, 
Executive Officer, the powers, mentioned in 
Sch. IL which includes the power under 
g. 269 “to require the cleansing, repairing, 
covering, filling up or draining off of wells 
and tanks, etc." cannot be delegated under 
B. 112. There is no Executive Officer in 
this Municipal Board and consequently 
the powers mentioned in Sch. II cou!d be, 
and have - been, delegated. The powers 
under s. 269 have been delegated to the 
Medical Officer under a bye-law framed 
by the Municipal Board. A right of appeal 
within ten days .to the Board from the 
orders of the Medical Officer has been 


given tothe person aggrieved. It would 


thus appear that the power having been 
duly delegated to the Medical Officer under 


s. 112 (1), U. P. Municipalities Act, and the ` 


bye law of the Municipal Board, he was quite 
competent to issue notices under s. 269 as he 
did and the notices issued by him were quite 
valid. ` 

Section 269 is wide enough to cover all 
sorts of depressions whether natural or 
made otherwise. Section 269 (1) lays down: 

“The Board may by notice require the owner or 
occupier of any land or building to cleanse, repair, 
cover, fill up or drain off a private well, tank, 
reservoir, pool, depression or excavation therein which 
may appear to the Board to be injurious to health or 
offensive to the neighbourhood.” 

There is nothing in it to qualify the 
word “depression.” On the other hand, the 
word “excavation” used along with 
“depression” shows that depression may 
be natural because a depression caused by 
digging would amount to excavation. It 
has been contended that the plaintiff owns 
a number of lands and plots of different 
elevations, high and low, caused by vis 
major and natural phenomena. If the 
Municipal Bcard was to ask the plaintiff 
to level it, it would cost him lacs of rupees 
and the action of the Municipal Board 
would be oppressive. The Municipal Board 
has very rightly stated in its written 
statement that it is not concerned with 
‘the other lands owned by the plaintiff. 
-Oonsequently the question of the pcsses- 
sion of the plaintiffs other lands of differ- 
ent elevations cannot be taken into con- 
sideration in disposing of this case. The 
only objection that was taken by the 
appellant to the Validity of the notices and 
the right of the Municipal Board to issue 
them under s. 269 was that the Municipal 
Board had no right to issue a notice under 
s, 269 in respect of a depression which was 
not caused by human agency but was 
‘natural. As already stated, there is no 
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such distinction in s. 269 and consequently, 
the powers of the Munisipal Board cannot 
be restricted by any such consideration. 

There can be no doubt that the Municipal 
Boatd possesses very - Wide powers under 
s. 263, but they are not to be exercised for 
ulterior purposes or in a capricious, wanton 
and arbitrary manner. If they are so used, 

they can be controlled by the Civil Court. 
Where a local authority is invested with 
discretionary powers, a Oivil Oourt can 
interfere in cases where such powers are 
exercised; to use the language of some of 
the decisions, in a “capricious. wanton and 
arbitrary’ manner or in an “unreasonable” 
manner: see Nagar Valab Narsi v. Munici- 
pality of Dhandhuka (1) at p. 494* Lalbhat 
Municipal Commissioner, 
Bombay (2), Leader v. Moxon (3), Rex ve 
Board of Education (4) at p. 16ST, Williams 
v, Giddy (5), Sutton v. Clarke (6), 
Weinberger v, Inglis (7) and Somu Pillar 
v. Municipal Council, Mayavaram (8). 

The cause of action accrued*® to the 
plaintiff on October 14, and November 5, 
when the notices were served on 
the plaintiff. The suit was brought by the 


‘plaintiff on August 28, 1933. The suit is, 


therefore, clearly time-barred Section 326, 
el 3 of the U. P. Municipalities Act lays 
down : 

“No action such us is described in sub-s. (1) 
shall, unless it is an action for the recovery of 
immovable property or for a declaration of title 
thereto, be commenced otherwise than within 
six months after the accrual of the cause of action." 

Olause (1) relates to sults against a Board 
or against a particular officer or servant of 
'a Board in respect of an act done or purport- 


ing to have been done in its or his official 


capacity. The present suit is one in respect 
of an act done by an officer of the Board 
in his official capacity. Section 326 applies 
to the present case. [agree with the tnd- 
ing of the lowér Appellate Court that the 
suit is time barred. ‘There is no force in the 
appeal. It is, therefore, ordered that it be 
dismissed with costs. 
Ds Appeal drsmissed. 
(1) 12 B 490. 
(2) 33 B 333; 3 Ind. Oas. 361, 10 Bom. L R 821. 
(3) (1773) 2 Bl. W 924; 96 E R 546. 
Me) (1910) 2 K B 165; 79 L J K B 595; 102 L T 578; 


P 209; 8 L G R 549; 26T LR 498. 
pË giha O 381; 80 L J PO102; 104 L T 513; 27 


Ko (ats 6 Taunt 29; 128 E R 943; 1 Marsh 429; 16 

RR, 701919) A C 606; 88 LJ Oh 287; 121L T 85; 638 
J 461; 35 T LR 399, 

(8) 98 M 520, è 


*Pago of 12 B—|Ed.] 
+Page of (1910) 2 K. l, [Ed] . 
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PATNA HIGH COURT 
Letters Patent Appeals Nos. JL to 14 
_ of 1937 
February 18, 1938 
CoURTNBY-TERRELL, O. J. AND FAZL ALI, d. 
BURJO MOHAN THAKUR—Appgiuant 
f VETSUS 
CHHOTE SINGH AND OTHRRS— 
RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss 105, 107 — 
Rent fixed at lumpsum at settlement—Landlord, if 
can file suit for enhancement on ground that tenants 
had started growing vegetation and sugarcane. 


Where in a settlement proceedings under s 105,. 


Bengal Tenancy Act, the rent has in fact been fixed 
at a lump sum in respect of each of the holdings by 
the Settlament Officer, it is, by reason of s. 107, not 
open to the plaintiff landlord in a suit to attempt to 
establish that the rent is other than the rent which 
the Settlement Officer in fact found to be payable 
on the ground that the tenants had started grow- 
ing crops like sugarcane and vegetable and that by 
custom tenants are liable to pay enhanced rent. 
The rent is that which is paid by a tenant for 
the’ use and occupation of the land. Actual rent 
is the rent actually ugreed upon between the parties. 
It ie quite possible for tenants to be inducted apon 
a land upon an agreement to pay the customary 
rent and that is a perfectly good contract, and on 
roof of what has been customary, such rent is 
eviable. What must not be levied is something in 
excess of the actual rent agreed upon. It is not 
the concern of the tenant how the landlord actually 
devotes the money which is paid to him by wa 
of agreement by the tenant for the use of the land. 
If the amount has definitely been agreed upon, it 
is the actual rent, 


L. P. A. against a judgment of Mr, Justice 
Rowland, dated May 4, 1937. 

Messrs P. R. Das, B.C. De and J. M, 
Ghosh, for the Appellant. 

Mr. C. P. Sinha, for the Respondents. 

Courtney-Terrell, C. J.—The four suits 


out of which these four Letters Patent - 


Appeals arise were brought by the plaintiff- 
landlord against the tenant-defendants for 
arrears of rent for the years 1337 to 1340 
in, respect of the plaintiffs’ twelve annas 
share. The lower Courts decreed the suit, 
and the learned Judge of this Gourt sitting 
singly has set aside the decrees and award- 
ed a partial decree on the basis of the 
rent which has hitherto been paid by the 
tenants. 

The-claim of the plaintiff was based upon 
the contention that, although the rent which 
had theretofore been paid was the correct 
rate of rent for ordinary cultivation, yet the 
tenants had begun to cultivate crops such 
as sugarcane and vegetables on paris of 
their land-and that by. ancient custom of 
the estate in the case of land which was 
Cultivated by the tenants with crops cf that 
nature the rent stood at the rate of Rs. 5a 
bigha which is in excess of the old rate. 
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The defendants contended that the amount 
by which the rents according to such claim 
of the landlord were stated as payable was 
in excess of the actual rent and constitu‘ed 
an abwab. ‘They further took the point 
that the rent had been the matter of setile- 
ment proceedings and the rent had been 
fixed at the rate that had up to the date of 
the suits been paid. 

The lower Courts held thatin this estate 
the custom was established by the plaint.ff, 
and directed that in respect of Jand bear- 
ing these particular crops, the rent to ba 
paid should be, as the plaintiff claims, Ra, 5 
a bigha instead of the former rent which 
they held was payable only in respect of 
crops of other kinds. 

in second appeal the learned Judge of 
this Court came to the conclusion that the 
evidence upon which the plaintiff relied in 
order to establish the custom was not proper 
evidence of custom and did not tend to 
establish the custom alleged. He further 
held that the addition to the old rent in 
respect of land cultivated with sugarcane 
and vegetables which was claimed by the 
plaintiff was in the nature of an abwab 
and that no amount of proof of custom could 
legalise the Jevying of an abwab. He fur- 
ther held, and in my opinion in this matter 
rightly held, that the suits were not. main- 
tainable because in the settlement proceed- 
ings under s, 105 of the Bengal ‘l'enancy 
Act the rent had definitely been fixed, and 
by reason of s. 107, could not be made the 
subject of further litigation 

With regard tothe consideration of the 
enhanced rent claimed as an abwab, we find 
ourselves in disagreement with the view of 
the learned Judge of this Oourt. The rent 


‘ig that which is paid by a tenant for the 


use and occupation of the land. Actual 
rent is the rent actually agreed upon be- 


_tween the parties. It is quite possible for 
. tenants to be inducted upon a land upon 


an agreement to pay the customary rent 
and that is a perfectly good contract, and 
on proof of what has been customary such 
rent is leviable. What must not be levied 


-is something in excess of the actual rent 
- agreed upon. It isnot the concern of the 
‘tenant how the landlord actually devotes the 


money which is paid to him by way of 
agreement by the tenant for the use of the 
land. If the amount has definitely been 
agreed upon, itis the actual rent. There- 
fore, we are unable to agree with the earlier 
part of the learned Judge’s judgment. The 
evidence which was adduced to prove the 
alleged custom, which custom has been 
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was evidence as to the rent payable in 
neighbouring areas and in neighbourin 

talugs, and in many cases, the rent whic 

was stated to have been customary as rent 
‘which has in the past been paid by the 
defendants themselves. All this evidence 
was relevant to prove the fact of a custom 
had the matter of the custom itself been a 
relevant issue. Butthe fatal objection to 
the suits is the fact that the rent has in 
fact been fixed at alump sum in respect of 
each of the holdings by the Settlement 
Officer. It was argued by Md. Das that 
this is introducing intos. 107 the doctrine 
of constructive res judicata, which is, how- 
ever, an erroneous contention The actual 
-issue which had to be decided as between 
the parties was what is the rent in respect 
of each of these holdings, and the Settle- 
ment Officer decided upon a definite sum. 
It is, therefore, not open to the plaintiff in 
‘@ suit to attempt to establish that the rent 
even in a limited -class .of cases is other 
than the rent which the Settlement Officer 
‘in fact found to be payable, 

In the result, the order of the learned 
Judge dismissing the svits was correct for 
-the last-mentioned reason. I would, there- 
fore, dismiss these appeals with costs. 

Fazi All, J.—I agree 

D. Appeals dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1151 of 1936 
November 23, 1937 

, GANGA Nata, J. 
MOHAMMAD YUSUF ALI KHAN 
AND ANC THEB—DBPENDANTS-—-APPRLLANTS 
MP versus 
Musammat SHIAM. KUNWAR-—PLAINTIRE 


AND OTHERS— DEFAN DANTS— ReseonDBNTs 
Agra Tenancy Act (III of 1926), ss. 242 (1) (a) 


(dù, 221—Suit under 6” 221 for recovery of arrears: 
below Rs 200—Defend-: 


of revende—Amount clar 
ants denying liability—Appeal, tf lies to ' 
Judge. 7 
. Where in e suit under s. 221, Agra Tenanoy Act 
for 1ecovery of arrears of revenue amount claimed 
is below Rs. 200, andthe liability to pay the amount 
‘is denied by the defendants, requirements of cls. (a 
-and.(d) of s. 242 (1) are not fulfilled and an appeal 
‘does not lie to the District Judge. When a person 
denies his Liability to pay the amount claimed, 
there 18 no issue about iha amount as there is no 
contention about it. The question in issue is whe- 
: ther he is liable to pay the amount claimed or not. 

S. O. A. from the decision of the Addis 
tional District Judge, Aligarh, dated April 
15, 1936. 

Mr. S. N. Verma, for the Appellants. 

Messrs. Panna Laland & B. L. Gour, 


for the Respondents. 


District 


MowaMitan YUSUH att KHAN 0. etiam KUNWAR (ALL) 
found as a fact to exist by the lower Courts, . 


the revenue. 
suit against only one defendant. 


, proper Court. 
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Judgment.—This is a defendants’ ap- 
peal and arises out of a suit brought 
against them and other defendants-res- 
pondent by the plaintiffrespondent to 
recover Rs. 65-10-0 per arrears of revenue 
for Khewat No. 75. There’ were two sets 
of defendants. Defendants Nos. 1 to 7 are 
co-sharers in Khewat Nos. 75 and 8 to 
12 in Khewat No. 59. All of them con- 
tended that they were not lable to pay 
The trial Court decreed “the 
On appeal 
by the plaintiff, - the learned Additional 
District Judge decreed the suit for Rs. 54-1-9 
against ` the defendants who were co: 
sharers in Khewat No. 75. A preliminary 
objection was taken before the learned 
Dis'rict Judge that no appeal lay to him. 
The contention was that the case did not 


fall under cl. (d) of s. 242 Agra Ten- 


ancy Act. As already stated, the:amount 
claimed- was below Rs. 200. So the-case 
did not fall under cl. ʻa). Section 212, cl. (1) -` 
(a) and (d) lays down: : 
“An appeal shall lie to. the District Judge from . 
the decree of an Assistant Collector of the Firat 
Class or of a Collector in any of the suits included 
in group A of the fourth schedule in which; | : 
(a) the amount of value of the subject-matter 
exceeds rupees two hundred;...and in any suit 
under as. 221,°222, 223, 224, 226 and 227 in 
which, 2, eas ie 
(d) the amouut of the revenue annually. payable ` 
has been in issue in the Oourt of first instance, and 
is in issue in appeal,” a a 
The present suitis under s. 221. It is 
only when the amount of revenue annually 
payable is in issue, that an appeal lies to 
the District Judge. It has been contended 
that when a person denies his liability, 


“the case would come under cl. (d), inas- 


much as the denial will amount to the 
contention that no amount is annually 
payable by him. The argument is without 
force. When a person denies his liability 
to pay the amount claimed, there is no 
issue about the amount as there is no con- 
tenticn about it. The question in issue is 
whether he is liable to pay thé amount 
claimed or not. As the amount of revenue 
annually payable had not been in issue in. 


_the Couit of first instance or in appeal, no 
_appeal lay to the District Judge. 


The 
finding of the learned District Judge is 
incorrect. It is, therefore, ordered that the 
appeal be allowed with costs, the decree of 
the lower Court be set aside and the memo- 
randum of appeal be returned to the plain- 
tiff-respondent for presentation to the 
The appellants will secover 
their costs from the plaintifferespondent. 
D. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT. 
Oriminal Appeal No. 438 of 1937 

November 3, 1937 : 
ALMOND, J. ©., AND MIR AHMAD, J. 
KISHAN CHAND KEWAL RAM 

—AcoUSED-—-APPELLANT 


DETEUS 
EMPEROR—RagsPonpgNnt 

Criminal Procedure Code (Act V of 1898), as. 164, 
533—Defects in recording confession under s. 164— 
Accused not prejudiced—Defects are cured under 
8. 533-—OCriminal trial—Oonfession—Oredibility of 
—Confesston recorded at 9 P. M. but accused not 
then remanded to judicial lock-up—Confession held 
not of much use. 

Defects in recording confession by a Magistrate 
under s. 164, Oriminal Procedure Uode, ara cured 
onder s 533, provided that the accused has not been 
prejudiced by them Mohammad Ali v. Emperor (3), 
referred to, Nasir Ahmad v. Emperor (1), distin- 
guished, Neharoo Mangtu v. Emperor (2), dissented 


Where an accused was produced at 9p. m., before 
the Magistrate for recording confession and was not 
remanded tothe judicial lock-up after the consession 
had been recorded : 

Held, that the confession was not of much use in 
deciding the case. Jahana v. Emperor (5), referred 
to 


5 ‘Gr. A, from an order of the Sessions 
eh, Dérajat Division, dated October 16, 
1937 


, Lala Hukam Chand and Qazi Abdul 
Wahab, for the Appellants. 

Sardar Raja Singh, Advocate-General, fo 
the Orown. 

Mir Ahmad, J.—Musammat Sewi Bai 
was, the sister of Kewal Ram and Kishan 
Chand is his son. Musammat Sewi Bai 
had two sons, Sahib Ram and Shiva Ram, 
and shelived with them in Dera Ismail 
Khan. Kishan Chand had a separate house 
in that city. Towards the end of July 
1937, Musammat Lorindi Bai, the mother of 
Kishan Ohand was ill and Musammat Sewi 
Bai used to look after her. On the morning 
of July 22, 1937, Kishan-Ohand came and 
asked Musammat Sewi, Bai to accompany 
him to his house to wash the hair of his 
mother., Sahib Ram, herson, was sick and 
was lying in the house. He saw them 
depart. Musammat Sewi Bai was wearing 
bangles, ear-rings and kholas. The 
woman did not return till late in the 
afternoon and her son became anxious. 
He sent a message to his brother Shiva 
Kam, who was at his shopin the bazaar, 
and Shiva Ram proceeded to tke house 
of Kishan Ohand. He found it locked from 
“Outside. He made several inquiries, and 
it wae suggested to him eventually that he 
should try to look into tbe house of Kishan 
Ohand from the roof of one of his neigh- 
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bours. It is notclear whether he scaled 
the wall or whether he went through 
other houses, but it is definite that he 
reached the house and found the mother 
of Kishan Ohband on the topmost storey. 
Her hair appeared to have been recently 
washed and when questioned about Musam- 
mat Sewi Bai she pleaded ignorance. 
Shiva Ram was’ not satisfied. He came 
down to the lower storey and in that storey 
he found something lying on the ground 
with a quilt on it and some other -things 
placed upon it. When he came near he 
noticed that two legs of a human being were 
batting out of the quilt. He removed the 
stuff and found that it was his mother 
whose throat had been cut. He cried out 
that the Police should be summoned and 
Hakim Ram Ohand, who was in the street, 
heard it and hastened to the Police Station 
to’ lay the information that something 
had happened in the house of Kishan 
Chand and ‘Shiva Ram wanted the Police 
tocome immediately. The Sub-Inspector 
arrived and he was told of what Shiva 
Ram had seen inside the house. Presently 
Kiehan Ohand appeared with a bundle of 
clothes under his arm. He was asked to 
produce the key so that the lock should 
be opened. He took out the key and 
opened the lock. On going inside, the 
Police found ' Musammat' Sewi Bai lying 
dead onthe first floor. She had no orna- 
ments on her person. A search was made 
and the kholas and the ear-rings were 
found tied’ in a handkerchief -placedin a4 


-four bin 


On July 23, 1937, the person of the ac- 
cused was searched and a handkerchief 
containing some money was found on him. 
This handkerchief was similar tothat in 
which the jewellery was discovered. At 
about 9 pr. Įm., on the same day (July 23, 
1937) the accused was produced before 
Diwan Shiv Saran’ Lal, A. D. M.,. Dera 


. Ismail Khan, and he made a confession. 


The confession was recorded on a form 
printed in vernacular. In this confession 
the accused admitted the commission of 
the offence. He said that he came down 
with Musammat Sewi Bai after she had 
attended to his mother, that he complain- 
ed to her that enough ornaments had not 
been given to him as compared with his 
brother, that she answered him rudely, that 


“he gave her a fist blow, that she fell, and 


tha; he then stabbed her with a knife. He 
did not deny that he took off ornaments 
from her, the kholas and the ear-rings 
being bloodstained he put them in the 
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bin, but the bangles he went and sold in 
the bazaar. Although the Magistrate put 
down ihe answers tothe questicns printed 
in the beginning of the form, he omitted 
to sign the certificate at the end which 
practically reproduces the fact that he had 
put those questions. The Police sent up 
Kishan Ohand and he was ccmmitted to 
the Court of Session where he was tried 
under s. 802, Indian Penal Ovode. The 
Doctor stated that the throat of the 
woman was cut. Sahib Ram and Shiva 
Rani gave the storey which has been set 
cut above. Bhagat Bal Kishan and the 
Police Officers proved the recoveries which 
were made from the house and from the 
person ct the accused. Atar Singh, gold- 
smith, deposed that the ear-rings and the 
kholas were made by bim :for Sshib 
Rem about five years before the occurrence. 
A razor and a piece of cloth had also been 
found in the house, and a shirt and two 
pyjamas, which were said to belong 
to the accused, were taken from Allah 
Yar, dhobi. They were sent to ihe chemi- 
cal examiner and human bleod was found 
on them. This was proved by the Sub- 
Inspector. We may note that the razor 
and the piece of cloth have no importance. 

We have seen the garments. They 
have very few spots of blood on them and 
we do not attach much value to this piece 
of evidence also. Diwan Shiv Saran 
Lal, the Magistrate, appeared to say that he 
took the handcuffs off the accused, talked 
to him for half an hour, assured himself 
that the accused was not under undue 
infiuence, and then recorded the statement. 
He- was of the opinion that the state- 
ment was made by the accused volun- 
tarily. 

The accused denied the charge. He had 
retracted the confession before the Com- 
mitting Magistrate. He admitted that he 
hadlocked his house on the eventful day. 
He said that on his return from the house 
of the dhobi to whom he had given some 
clothes for washing, he fcund a crowd 
collected outside his house including the 
Police. He expressed ignorance as to who 
murdered the deceased. He said that the 
deceased was like a mother to him and 
he had no reason to kill ner. He did not 
produce any defence. The four assessors 
who assisted at the trial returned a unani- 
- mous verdict of guilty. The confession 

was attacked before the learned Sessions 
Judge on the ground that the certificate, 
which is prescribed by s. 164, Oriminal 
Procedure Oode; and printed on the 
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fcrm, had not been signed by the Magis» 
trate. It was also urged that the accused 
was not a voluntary agent when he made 
it. The learned Sessions Judge rejected 
this plea and accepted the confession 88 
correct. He also took the circamstantial 
evidenze into consideration and taking the 
whole corpus delicti together held that the 
case had been made out against the ac- 
cused. He, therefore, convicted him under 
s. 202, Indian Penal Code and sentenced 
him to death. The convict has preferred 
an appeal to this Court and the sentence 
of death is also before us for confirmation. 

The learned Counsel who appeared for 
the appellant hotly contested the admissi- 
bility as well as the credibility of the con- 


-fession. With regard to the admissibility 


of the document, he said that the absence 
qf the certificate rendered it sbsolutely 
valueless, and depending on the ruling of 
their Lordships of the Privy Oouncil re- 
ported in Nazir Ahmad V. Emperor (1) 
he asked that we should rule`it out of 
consideration. He pointed out that this 
was the interpretation placed by the 
Judges of the Nagpur High Oourt on the 
judgment of .their Lordships of the Privy 
Council, in the case reported in Neharoo 
Mangtu v. Emperor (2). As to the credibility 
of the statement, he pointed out that 
the accused was produced before the 
Magistrate between 9 and 10 P. m. in the 
night, a very awkward hour, end that after 
the statement was recorded, the accused 
was not sent to the judicial lock-up as 1s 
required by rules. He invited our atten- 
tion to the statement of the Magistrate to 
the effect that he handed over the accused 
to the Police because the Police wanted him 


for further investigation, and contended 


that this fact was suspicious. On merits 


. the Oounsel argued that the facts that the 


accused was seen going with the woman in 
the morning and that the jewellery was 
found in the house were not enough to 
establish that he was the murderer. We 
will take the points raised by the Counsel 
seriatim and give our finding thereon. 
Point No. 1l.—Admissibtlity of the Con- 
fession. It has been uniformly held by 
the High Courts in India that omissions 


(1) A IR 1986 P 0253; 163 Ind. Cas, 881; (1936) 
Or. Oas. 752; (3 IA 372: 17 Lah. 629; 37 Ur.L J 
897; 38 Bom. L R 987, (1936) O W N 505; (1986) M 
W N 745: 1938 O LR 437 (2); 1936 A L R747;9 R 
P O 57; (1936) ALJ 695; 400 W N122;17PL 
T §91;71 MLd 476; 44 LW 583; 19N Ld 214; 64 
OL S445; 39 P L R43(P O). 

(2) AI R 1937 Nag. 290; 168 Ind. Cas 93 IL R 
1937 Nag. 268; 38 Or. L J 642; 9 R N 281. 


1938 


and irregularities in recording confessions 
under s. 164, Oriminal Procedure Code, are 
condoned by s. 533, Oriminal Procedure 
Code, provided they do not prejudice 
the accused vide Muhammad Ali v. Em- 
peror (3). The case which went up be- 
fore their Lordships of the Privy Oouncil 
was one in which no atlempt at recording 
a confession was made. The accused had 
made some oral statements to the Magis- 
trate and had showed some places. The 
Magistrate made a memorandum of what 
he had seen and heard and it was at- 
tempted to treatit as a confession. Their 
Lordships held that the action of the 
Magistrate was not under s. 164, Oriminal 
Procedure Code, at all, because no attempt 
was made to record the confession. In fact 
it was urged before their Lordships that 
there were many rulings of the High Oourts, 
in India which recognized that s. 533, 
Oriminal Procedure Qode, condoned omis- 
sions and frregularities in recording con- 
fessions. Their Lordships, however, pointed 
out that those rulings were not relevant be- 
cause in the case before them the Magistrate 
did not purport to act under s. 164, Crimi- 
nal Procedure Code, at all.. It will be 
useful to reproduce the following passage 
from the judgment of their Lordships : 

_ “A decision Buima favourable to the appel- 
lant, Thein Maung v. Emperor (4) was also called to 
the attention of the Board as were a number of 
other cases which, however, mainly turned upon the 
scope and effect of s. 533 and upon the extent to 
which that section operated to cure, defects and 
to enable statements or reoords not complying with 
the requirements of material sections of the Oode 
to be made admissible in evidence. In this cage no 
question of the operation or scope of s. 533 arises 
and their Lordships desire to express no opinion on 
that matter. It is here concaded that the Magis- 
trate neither acted nor purported to act under 
8. 164 or s. 364, and nothing was tendered in 


evidence as recorded or purporting tobe recorded 
under either of those sections.” : 


. In view of this para.in the judgment of 
their Lordships of the Privy Council, we 
have no hesitation in holding that their 
ruling does not cover a case like the one 
béfore us. With due respect, we must also 
observe -that their Lordships of the Nagpur 
High Court have gone beyond the scope of 
the ruling by observing that the ruling has 
put a check tothe practice of condoning 
“under s. 533, Uriminal Procedure Ocde, 
the irregularities in recorded confessions. 
We beg to disagree with the following 
passage in the jadgment of the Nagpur 


@ - 

(3) AI R 1934 All. 81; 147 Ind. Cas. 390; (1934 
Or, Oas. 115; 58 A 309; 35 Or. L J 385; (1933) AL 
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High Court: 4 

“The practice of allowing defects in the forma- 
lities in recording confessions to be cured by. the 
application of s. 533, Criminal Procedure Oode, has 
been permitted of late years, with considerable fre- 
quency in the Courts in India and any omissions 
on the part of Magistrates recording confessions to 
comply with the formalities laid down in Ss, 164 
and 364 of the Oode have been allowed to be 
condoned by the evidence of the Magistrates 
themselves as witnesses for the prosecution. The 
ractice, and the theory underlying it, is orystal- 
ized in a Full Bench judgment of the Allahabad 
High Oourt in Mohammad Ali v. Emperor (3). This 
practice has now received a check by a very recent 
ruling of their Lordships of the Privy Oouncil in 
Nasir Ahmad v Emperor (1), where the practice is 
emphatically condemned and, by implication, the 
decision of the Allahabad High Oourt overruled, 
as also numerous decisions to the same effect in the 
Lahore High Oourt; the case itself Nazir Ahmad 
y Emperor (1), came from Lahore.” 

We think it. is still correct law that 
s. 533, .Oriminal Procedure -Code, cures 
defects in a recorded confession provided 
the accused has not been ‘prejudiced , by 
them. In this case no prejudice has been 
shown and -the - Magistrate has stated on 
oath that he had taken all precautions and 
it was by an oversight that he had not 
signed the certificate. We hold, therefore, 
that the confession is admissible. | ih 


Point No. 2.—Credtbility of the Confes- 
sion. We must observe that the value 
of the confession has been considerably 
reduced by the following two facts: (i) that 
the accused was produced at about 9 o'clock 
in the night before the Magistrate; and 
(ii) that the accused was not remanded to 
the judicial lcck-up after the confession had 
been recorded. The anxiety to get the 
statement of the accused recorded at that 
late hour of the night might be construed 
by the defence to indicate ‘that the Police 
were nervous, that by the morning the 
accused might go back on his promise to 
make a clean breasi of the affair. Again 
the return of the accused to the Police and 
their request that be should be handed 
over to them for the purpose of investiga- 
tion does not eliminate the possibility of the 
argument that the Police had threatened 
him to make the confession telling him 


‘that he would come back to them and 


they would be hard on himif he does not 
comply with their instructions. In this 
connection we would refer to our Vircular 
No. 36 (p.59 ofthe Standing Orders of the 
Judicial Commissioner's Court, 1937) which 
lays down that confessions should be 
recorded during Court hours and that the 
accused should be remanded to the judicial 
lock-up after he has madeone. A Division 
Bench of the Lahore High Court has also 
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deprecated the deviation from this proce- 
dure in Jahana v. Emperor (5). The fol- 
lowing passage from their judgment will 
‘make a useful reading: 

-- “To base a conviction upon this evidence, both 
“the confession and the recoveries must be beyond 
‘suspicion, In our opinion neither can be said to 
pe free from suspicion. It we take the confession 
‘first, as already pointed ont, the rule laid down 
by the High Court that a confession should be 
unless there are exceptional reasons to the con- 
‘trary, recorded in open Oourt and during Oourt 
hours, was disobeyed. It is our opinion that if 
there were exceptional reasons for the course 
taken by the Police, they should have disclosed 
those reasons in ,evidence. Further, the Police 
éould have gone to a First Ulass Magistrate at 
Chakwal or even to the First Olass Magistrate 
who was only two miles away from the village at 
‘Bhaun. We are not told why the Second Class 
Tahsildar was chosen or why thse coufession 
should have been recorded in the peculiar sur- 
roundings of the munsht-khana of a rest-house, 
Further it has bean pointed out by the High 
Oourt on several occasions that it is necessary 
that a confessing accused should not be returned 
to the custody ofthe Police. This 1ule has bean 
laid down for very obvious- and sound reasons. It 
is sean, therefore, that the confession itself is not 
beyond suspicion.” 

We, therefore, agree with the learned 
Counsel that the confession is not of much 
usein deciding this case. 

Point No. 3—Merits.—Now we turn to 
the merits of the case. We find the fol- 
lowing circumstances to have been estab- 
lished beyond doubt: (1) that Kishen 
Ohand and his aunt Musammat Sewi Bai 
were last seen by Sahib Ram leaving her 
house and she was wearing the ornaments 
then; (2) that she had been asked by Kishan 
Ohand to wash the hair of his mother: (3) 
that Shiva Ram went to the house of 
Kishan Oband in the afternoon and found 
the door locked, (4) that Shiva Ram entered 
the house by some other passage and 
‘noticed that the hair of the mother of 
‘Kishan Ohand had been washed recently; 
(5) that Musammat Sewi Bai was found 
lying murdered in the second storey of 
the house of Kishan Ohand and had no 
‘ornaments on her person; (6) that the key 
‘was produced by Kishan Chand and he 
sopened the Jock: (7) that two of the three 
ornaments were foundin a flour bin and 
they were tied in a handkerchief similar 
“to thatfound on the person of Kishan 
‘Ohand. In our opinion, the cumulative 
effect of all these points is to prove ibat 
‘Kishan Chand was the murderer. No 
‘stranger could have entered the house 
' because it was locked. Of the two inmates 
of the house, vtz. Kishan Ohand and his 


(5) 88 PL R791; 166 Ind. Oas. 1008; A IR 1937 
Lah, 98; 38 Or. LJ 338;9R L 458, 
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mother, the latter was sick and the in- 
evitable conclusion is that it was Kishan 
Chand who killed Musammat Sewi Bai. 
The idea of astianger having committed 
the offence is positively ruled out by the 
fact thatthe stranger would not leave half 
jewellery in the flour bin taking the 
other portion with him. On the merits, 
therefore, we are satisfied that Kishan 
Chand has committed the murder. We 
consequently maintain his conviction. To 
kill one’s own aunt for getting her jewellery 
is a sordid motive and the appellant de- 
serves no less penalty than death for doing 
so. We have no hesitation, therefcre, in 
confirming the sentence of death passed on 
Kishan Ohand and dismiss his appeal. | 
8. Death sentence confirmed. 





PATNA HIGH COURT l 
Appeal from Appellate Decreé No. 417 
of 1936 
February 21, 1938 
VARMA, J. 

ETW ARI MAHTO—AppELLANT 
. versus 
GANGA MAHTO AND 0OTHBRS-—- 


RESPONDENTS 
- Civil Procedure Code (Act V of 1908), 0. XLI, 
r. 33—Plointsf purchasing land from defendants 
Nos. 3and 3—Bntry in Record of Rights showing 
land as belonging to defendant No. l—Suit by 
plaintif against defendants Nos. 1, 2 and ,3,).for 
possession or tn alternative for money patd— Court 
granting decres for paid—Appeal by defend- 
ants Nos, 2 and 3—Plainitff and defendant No. 1 
made respondents—Plaintiff appearing but not de- 
fendant No. 1—Appetlate Court, sf can reverse decree 
and pass one against defendant No. 1 who-did not 
appear tn favour of ea ed who did not appeal for 
possession and mesne projits. 

-Defendants Nos. 2 ie 3 sold certain land to the 
plaintiff. The plaintiff alleged that he was dispos- 
sessed from this land on account of certain entries 
in the Record ot Rights whereupon the plaintiff filed 
a euit impleading defendant No. 1, with whose 
lands the purchased land was said to have amalga- 
mated, and defendunts Nos. 2 and 3. The piayer 
was elther to get possession of the land or to get 
the price that he had paid to defendants Nos. 2 and 3. 
The Munsif decreed the plaintiff's suit and passed a 
modified decree in the terms that the pleintift was en- 
titled to get a sum of Hs. "1796, trom the defendants 
Nos. Zand 3, Defendants Nos, 2 and 3 appealed to the 
lower Appellate Uourt. The plaintif and the de- 
fendant No. 1 were madeiespondents. Tne plaintiff 
appeared, but the defendant No. l did not appear 
and the lower Appellate Court, having come to the 
conclusion that the plaintiff was entitled to the land 
he claimed, passed a decree against the defendant 
No. 1 and reversed the decision of the Mansit with 
regard to defendants Ncs. 2 and 3. The plaintifl wae 
given a decree for declaration of titleto and reco- 
very of possession of the disputed land along with 
mesne profits, It was urged on second appeal that 
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inasmuch as the plaintif did not appeal against the 
decision of the trial Oourt to the lower Appellate 
Court, the lower Appellate Court should not have 
passed a decree in his favour especially when the 


defendant No, I did not appear before the- lower 
Appellate Court : 


Held, that the lower Appellate Oourt had under 
O. XLI, r. 38, Civil Procedure Oode, ample powers 
to pass an order of this nature. When the lower 
Appellate Gourt found that the plaintiff was not 
entitled to the alternative prayer which was granted 
by the Court of first instance it was its duty to grant, 
if the findings justified, the other relief in order to 
adjust the rights of the parties in accordance with 
Poio equity and good conscience. Maharaja 

ahadur Kesho Prashad Singh v. Narayan Dayal 

), distinguished, Srimati Oharu Bala Dasi v. 

mati Nihar Kumari Dasi (2), followed. 

A. from the decision of the Subordinate 
Judge, First Court, Patna, dated December 
18, 1935, reversing that of the Additiona 
Munsif, Patna, dated May 2, 1935. 
Mr. Rajkishore Prasad, for the Appel- 
lant, 

Messrs. Janak Kishore and Rajeshwari 
Prashad, fer the Respondents. 


Judgment.—The point of law urged in 
this second appeal is very simple. Defend- 
ants Nos. 2 and 3 sold certain areas of land 
to the plaintiff. The plaintiff alleged that 
he was dispossessed from this land on 
account of certain entries in the Record of 
Rights whereupon the plaintiff filed a suit 
impleading defendant No.1, with whose 
lands the purchased land is said to have 
amalgamated, and defendants Nos. 2 and 3, 
his original vendors. The prayer was either 
to get possession of the land or to get the 
price that he had paid to defendants Nos, 2 
and3. The learned Munsif decreed the 
plaintiff's suit and passed a modified decree 
in favour of the plaintiff inasmuch as he 
decreed that the plaintiff was entitled to 
geta sumof Rs.175 from the defendants 
Nos.2 and 3. Defendants Nos. 2 and 3 
appealed to the lower Appellate Court. 
The plaintiff and the defendant No.1 were 
made respondents, The plaintiff appeared, 
but the defendant No. 1 did not appear at 
that stage, andthe lower Appellate Court, 
having come to the conclusion that the 
plaintilf was entitled tothe land he claimed, 
passed a decree against the defendant No. 1 
and reversed the decision of the Munsitf 
with regard to defendants Nos. 2 and 3. He 
has summarised his conclusions in the 
following terms which I had better quote 

“In the circumstances I would believe the evi- 
dence adduced on behalf of the plaintiff and hold 
that O. §. plot No. 909 corresponds with the western 
aie of Municipal Survey plot No 1337 recorded 

the name of defendant No. 1, that the said 
plot No. 909 belonged first to Suokhu: Mahton and 
then by purchase under the kebala (Hx. A) to Sheo 
‘Sahai Mahton and-defendants Nog. 2 and 3 as his 
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‘survivors end that the plaintiff purchased the 
plot from defendants Nos, 2 and 3 peor kebala 
(Ex. 9) who has been dispossessed t refrom by 
defendant No. 1. 

The plaintiff is entitled to a deoree for declara- 
tion of title to and recovery of possession of the 
disputed land along with mesne profits from Kartik 
1341 Fasli”. 


The finding of fact is quite clear, but, 
the point urged by Rajkishore Prasad 
appearing on Behalf of the appellant is that 
inasmuch as the plaintif did not appeal 
against the decision of the trial Oourt to 
the lower Appellate Oourt, should not have 
passed a decree in his favour especially 
when the defendant No.1 did not appear 
before the lower Appellate Court. Now, 
there may be instances, as in the case 
reported in Maharaja Bahadur Kesho 
Prashad Singh v. Narayan Dayal (1), 
where it has been held that the Appellate 
Court was not justified in passing certain 
ordersin the absence of parties, but look- 
ing at O. XLI, r. 33, it appears to me that 
the Oourt has got ample powers to pass an 
order of this nature. In the case reported in 
Srimati Charu Bala Dasi v. Srimati Nihar 
Kumari Dasi (2). We come across & case 
very similar to the present one. It 
appears that in that suit one of the defend- 
ants with a third person sold some land to 
defendant No.9. That defendant sold the 
land to plaintiff with a condition that it the 
purchaser was ousted from the possession 
of the land, he would be entitled to recover 
the amount paid as consideration with 
interest. Now, the trial Gourt had held 
that the plaintiff failed to show that the 
landtin suit formed a holding belonging 
to defendant No. 10 and the other persons 
who were joined. It also held that it was 
a part of the tenancy of defendants Nos. 3 
to8 and gavea decree to the plaintiff for 
the recovery of the money under the condi- 
tion on which the conveyance was made and 
this decree wab not in favour of defendant 
No. 9. Defendant No. 3 then appealed and 
the other parties, the plaintif as well as 
defendant No.10 and others, were made 
respondents. The Appellate Oourt came 
to the conclusion that defendant No. 10 
and the other vendor were tenants of the 
land and that the plaintiff had acquired a 
good title under his conveyance. ‘The 
lower Appellate Oourt reversed the decree 
of the trial Court- and gave a- decree to the 
plaintiff for the recovery of possession "of 
the land in suit with mesne profits which 
i a -certain amount. Now the 


“87. 82 Ind.’ Oas. 984; A IR 1935 Pat. 385. 
9 46 OL J347; 105 Ind. Cas 600, A I R 1927-Oal, 
831. 
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first point taken in second appeal was that 
the lower Appellate Court was not entitled 
to pass the decree that he did. Their 
Lordships held that when the lower 
Appellate Court found that the plaintiff 
was not entitled to the alternative prayer 
which was granted by the Court of first 
instance, it was his duty to grant, if the find- 
ings Justified, the other relief in order to 
adjust the rights ofthe parties in accord- 
ance with justice, equity and good conscience. 
In our own Oourt there is a recent decision 
of a Division Bench, to which I was a party; 
where similar views were expressed under 
Similar circumstances. So, this point 
fails. 

Mr. Rajkishore Prasad has tried to raise 
the question of limitation; but that point 
was never raised in, the grounds of 
appeal, 
_The other points urged are mostly ques- 
tions offact which cannot be dealt with in 
second appeal. 
. I would, therefore, dismiss the appeal 
with costs. Although Mr. Janak Kishore 
represents the plaintiff and Mr. Rajeshwari 
Prashad represents the defendants Nos. 2 
and 3 on the other side, there would be only 
one set of costs to be divided equally bet- 
ween them. 

The prayer for leave to appeal under the 
Letters Patent is refused. 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Oriminal Revision Petition No. 670 of 1937 


August 18, 1937 
Biswas, J. 
SUFAL GOLAI—Aoovsap—Patirionge 


veTSUus 
EMPEROR—Responpent 

Criminal Procedure Code (Act V of 1898), s. 4, cle, 
(v), (w)—Summons case and warrant case—Distinction 
pointed out—Measure of punishment decides whether 
the case should be tried as a summons or warrant 
case — Bengal Excise Act (V of 1909), as. 46, B2— 
Prosecution under s. 48 (a)—Previous conviction— 
Accused liable to conviction exceeding siz months—~ 
~ Procedure in warrant case should be followed— 

PRAE ng pats case Hearsay Tria t, 
1] wtriated—irregularity, if cruable under Crimi 
eo ee pr y of 1898), 8. 537, me 

e procedure for the trial of a summons i 

laid down in Ohap. XX, while that for a Bah 
. is laid down in Ohap. XXI of the Code of Oriminal 

Procedure, | There isa difference between the two: 
the main difference lying in the fact that ina warrant 
- case ib is necessary to frame the charge, and secondly 

thatthe sccused hes the right to reserve cross-exa- 


mination of the prosecution witnesses till a late 
. Stage, s 
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In considering whether the trial should bein ac- 
cordance with the procedure of a summons case or of 
a warrant case, it is not pertinent to consider the 
nature of the offence, but only the measure of the 
punishment which may beinflicted, That constitutes 
the deciding factor. 

Where, therefore, it is apparent in a prosecution 
under s. 48 (a), Bengal Excise Act, from the beginn- 
ing that the accused is liable to imprisonment exceed- 
ing six months by reason of a previous conviction. 
under the provisionsof s 62, Bengal Excise Act, the 

roper procedure for the Magistrate to adopt is that 

aid down for & warrant case. The irregularity of 
following the summons case procedure instead of the 
roceduie for warrant case is nota mere matter of 
orm. The difference between the two forms of 
trial is of sufficient importance to lead toan almost 
indefeasible presumption of prejudice to the accused, 
and the trial is not in accordance with law, and 
must therefore be set aside, the irregularity being of 
such a character as not tobe curable by s. 537, Ori- 
minal Procedure Oode, or by any of the other curative 
provisions of the Oode, Gaya Prosad v. Emperor 
(1), followed. Emperor v. Chinnapayan (2), relied 
on. i 


" Messrs, Sudhangshu Sekhar Mukherjee 
and Pritt Bhusan Barman, for the Petitioner. 


Order.—The petitioner in this case has, 
tomy mind, made out acase for re-trial. 
He succeeds on the point of law, but 
whether on the merits he will at the end 
of the day have to rue his success is 
another matter. He was charged with an 
offence under s. 46, cl. (a), Bengal Excise 
Act, for being in possession of illicit liquor. 
The maximum punishment provided for an 
offence under this section is imprisonment 
for a term of six months or and a fine of 
Rs. 1,000. Obviously, an offence under this 
section should be triable as a summons 
case under the Criminal Procedure Code. 
Under s. 4, cl. (v), of the Code a “sum- 
mons case” is defined to be a case relating 
toan offence, and not being a warrant case, 
and cl. (w) says that ‘warrant case’ means a 
case relating to an offence punishable with 
death, transportation, or imprisonment for & 
term exceeding six months. The prccedure 
for the trial of a summons case is laid down 
in Ohap. XX, while that for a warrant case is 
laid donn in Chap. XXI, of the Code, There 
is a difference between thetwo,the main 
difference lying in the fact that in a warrant 
case it is necessary to frame the charge, and 
secondly, that the accused has the right to 
reserve cross-examination of the prosecution 
Witnesses tillalate stage. The complaint 
in this case is that although having regard 
to s. 46, Excise Act, the trial could be pro- 
‘ still by 
reason of s. 62 of the Act the procedure of 


a warrant case is rendered imperative. 
Section 62 says: 


“Tf Poy person fafter having previously been con- 
Victed 


an offence punishable under s. 46, among 
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other sections, subsequently commits and is convicted 
of an offence punishable under any of those sections, 
he shall be liable to twice the punishment which 


reed be imposed on a first conviction under this 
c . 


In the present case, there was a previous 
conviction for an offence under s. 46, and 
the petitioner was consequently liable to a 
maximam punishment of twelve months, 
or and fine of Rs. 2,000. Itis said that the 
prosecution really was one under s. 4h read 
with s. 62, Excise Act, and therefore the 
Magistrate had no jurisdiction to try the 
case as a Summons case. At one stage 
of the argument, I was inclined to think, 
having regard to the stage at which the 
fact of a previous conviction is or is 
required to be brought to the notice of 
the Court that in such circumstances the 
Court would have been justified in com- 
mencing and proceeding with the trial as 
a summons case, and that it was only 
upon conviction in such a trial that the 
warrant ease procedure might be followed 
in dealing with the question of sentence. 
In other words, the question of an enhan- 
ced sentence under s. 62 might form the 
subject-matter of a separate trial to 
which ihe provisions of Ohap. XXI of 
the Criminal Procedure Oode, might be 
made applicable. This is the view which 
has in fact found favour with the learned 
Distrist Magistrate. On further considera- 
tion, however, I came to the conclusion, 
that this was not a correct view to take. 
As a matter of fact in the present case 
it appears that the fact of the previous 
conviction had been mentioned in the chalan 
itself by which the accused was sent up. 
It cannot be said, therefore, that at the 
commencement of the trial the trying 
Magistrate was not cognizant of the fact 
that the sentence which he might have 
to pass would exceed the limit set by s. 46, 
Excise Act. It may be that s. 62 does not 
create a new offence, but deals merely with 
the question of enhancement of punishment. 
But in considering whether the trial should 
bein accordance with the procedure of a 
summons case or ofa warrant case, it is 
not pertinent to consider the nature of 
the offence, but only the measure of the 
punishment which may be inflicted. That 
constitutes the deciding factor. 

Where therefore as in the present case it 
was apparent from the beginning that the 
accused was liahle to imprisonment exceed- 
ing s# months by reason of a previous 
conviction under the provisions of s. 62, 
Bengal Excise Act, I think the proper 
procedure for the Magistrate to adopt was 
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that laid down for a warrant case. The 
irregularity of following the summons case ` 
procedure instead of the procedure for 
warrant case is not a mere matter of 
form. The diference between the two 
forms of trial is, as I have indicated, of 
sufficient importance to lead to an almost 
indefeasible presumption of prejudice to 
the accused. I hold accordingly that the 
trial in the present case was not in accord- 
ance with law, and must therefore be set 
aside, and that the irregaolarity was of such 
a character that it could not be cared by 
s. 537, Criminal Procedure Code or any of 
the other curative provisions of the Code. 
I may add’ that in support of his argu- 
ment Mr. Mukherji called my attention to 
a decision of the Nagpur Judicial Gommis- 
gioner’s Court, in Gaya Prosad v. Emperor 
33 Cr. L. J. 573, 137 Ind. Oas. 150 (1). This 
case seems to be almost on all fours with the 
present case, and I may say that this 
influenced me greatly in coming to the 
conclusion I have. Reference was also 
made by Mr. Mukherji to a case which 
is cited in this judgment Emperor v.Chin- 
napayan (2), which shows thet where a case 
triable as a warrant case is tried as a 
summons case, the irregularity amounts to 
an illegality and vitiates the trial. The 
result is that this rule is made absolute, and 
the conviction of and sentence passed on 
the petitioner are set aside,-and I direct 
that petitioner be re-tried by some other 
Magistrate in accordance with law. 


D. Re-trial ordered. 

(1) 33 Or, LJ 573; 137 Ind. Cas. 150; A IR 1933 
Nag. 111; (198%) Or. Oas. 275; 28 N L R18; Ind. Rul. 
(1982) Nag. 84. 

(2) 29 M 373; 4 Or, L J 331. 
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PATNA HIGH COURT 
Civil Appeal No. 81 of 1933 
August 26, 1937 
COURTNBY-TRARREALL, O. J. AND Manowar 
LALL, J. 
GOBIND SARAN SINGH—P.aintire— 
APPHLLANT 
VETBUS 
RAM AUTAR SINGH AND ofanks— 
Fe aa pa be m 
ct 0 , 3 nant 
a getting gagi decree for tke when 
section was in force—Subsequent mortgagee not mada 
party getting decree when section had been repealed 
Title of prior mortgages, if prevails over that of the 
Pee dine words of s. 89, Transfer of Property 
Act of 1882, mean that on the making of the order 
absolute, the security as well aa the defendant's 


to 
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right to redeem are both extinguished, and that for 
the right of the mortgages under his security, there is 
substituted the right to a sale conferred by the 
than P G col. 1.| f 

hens., was in force, a prior mortgagee brought 
@ guit and obtained a [decree absolute Beale Sub- 
sequent mortgages was not made a party to the suit, 
The subsequent mortgages later on instituted 
a suit on his mortgage and got a decree for sale 
at a time when s. 89 had been repealed : 

‘Held, that the title of the prior mortgagee or the 
purchaser from him could not prevail over that of the 
subsequent Mortgages or the purchaser from him, 
Het Ram v. Shadi Ram (1), Matru Mal v. Durga 
Kunwar (2) and Sukhi v. Ghulam Safdar Khan (3) 
relied on. Ram Narain Lal v. Sakadeo Singh (4) and 
Jageshwar Mondal v. Sridhar Lal Aditya Deb (5) 
explained. ai 


- Messrs. S. M. Mullick and A. C. Ray, for 
me ee | 

~ Dr. D. N. Mitter, Messra. Rai G. S. Prasad 
`B. C. De, A. K. Mitra and G. P. Shahi. for 
the Respondents. i 


_ Manohar Lall, J.—This is an apnea 
by the plaintiffs in a suit for declarasian of 
title and recovery of possession against the 
defendants who resist his claim by setting 
up their. own title in the following circum- 
stances : On October 4, 1893, ‘one Lalit 
Narain Singh mortgaged the property’ in 
dispute to Babu Rameshwar Narain 
Mahtha for Re. 8,600 (by way of simple mort- 
gage) who assigned his rights on June 7, 1900, 
to Musammat Narain Dei. On May 11, 1903 
the mortgagor executed a second mortgage 
in favour of Langat Singh of the, same 
properties covered by the earlier mortgage 
of 1896 (including some other properties) 
On September 19, 1903, Musammat Narain 
Dei instituted a mortgage suit against the 
mortgagor to enforce her mortgage rights 
but she omitted to implead the second 
mortgagee. This suit was decreed on Janu- 
ary 28, 1904, and the decree was made 
final on Decembr 3, 1904. It will be noticed 
that this decree was passed when the Act 
of 1882 containing s. 89, was in force. This 
decree was executed and on September 
22, 1910, Narain Dei purchased the prop- 
erty in dispute and obtained delivery of 
possession against the mortgagor on Novem- 
ber 25,1912. Thereafter on April 18, 1913 
she sold the properties in dispute to the 
plaintiff fora sum of Rs.7,000. The plaintiff 
as the purchaser from Narain Dei applied 
fcr mutation of names in the Land Regis- 
tration Department in place of the heirs of 
Lalit Narain Singh and succeeded. The 
name of the plaintiff so mutated stood on 
tho records of the Collector till February 
29,1928. On June 27,1916, the plaintiff 
sold a portion of the property which he 
had purchased for a sum of Rs. 6,000 to 
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one Sheo Prasad who got his name recorded 
in place of the plaintiff and who, it ap- 
pears, has been in possession ever since. 
On November 13, 1923, the plaintiff filed 
an application before the Oollector for a 
separate sccount so that the payment of 
revenue on his behalf may be safeguard. 
ed. This was allowed by the Collector. The 
title of the plaintiff to the properties in 
suit is, therefore, based upon his title 
derived from Narain Deiin 1913 after the 
title had vested in her on November 25, 
1912, by virtne of the execution sale of 
her decree of December 3, 1904. 

It is now necessary to detail the tran- 
sactions which constitute the title of the 
defendants. On March 30, 1910, the second 
mortgagee brought an action to enforce his 
mortgage of May 11, 1903, but omitted to 
implead either Rameshwar Narain Mahtha 
or his assignee Narain Dei. He impleaded 
the mortgagor and he also impfeaded the 
plaintiff but in his capacity asa zarpesh- 
gidar of one of the properties covered by 
that mortgage, but as the present title of 
the plaintiff was derived in 1913, it is un- 
necessary to consider the effect of his being 
impleaded as a party in this mortgage 
action. The second mortgagee having ob- 
tained a decrée purchased the mortgaged 
properties (including the properties in dis- 
pute) on August 11, 1913, and obtained 
formal delivery of possession in the month 
of September following. It will be noticed 
that the order for sale on the second mort- 
gage was made after the provisions of 
g. 89, Transfer of Property Act, had been 
deleted. The defendants who resisted the 
action, claimed that they were in possession 
from the date of their purchase in Septem- 
ber 1913 and their names were mutated in 
the books of the Collector on February 28, 
1928. 

To determine the rival claims of either 
party, long and elaborate arguments were 
advanced in this Court as to the effect of 
the non-inclusion of the sccond mortgagee 
in a suit brought by an earlier mortgagee 
when the provisions of s. 89, Transfer of 
Property Act, were in force snd aa to 
whether the litle which was obtained by 
defendant No. 1 inthe later mortgage action 
prevails over the title acquired by Narain 
Dei(and later on by the plaintiff from her). 
A large number of cases of the Indian 
High Courts were also cited at tħe bar 
but in my opinion, the matter js no longer 
open to controversy in view of the authori- 
tative decisions of the Privy Oouncil in 
three cases which are discussed below : 
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The leading case upon this point is the 
casein Het Ram v. Shudt Ram (1). -The 
identical point now before me was con- 
sidered by Viscount Haldane in deliver- 
ing the judgment of the Privy Oouncil 
and his Lordship held that the concluding 
words of s. 89, Transfer of Property Act 
of 1882, which provide that 

“the defendant's right to redeem and the security 
shall both bs extinguished” 
mean that 

“on the making of the order absolute, the security 
as well as the defendant's right to redeem are 
both extinguished, and that for the right of the 
mortgagee under his security there is substituted 
the right to a sale conferred by the deoree.” 

His Lordship proceeds further and makes 
this very important observation : 

“The second mortgagee, not having been made a 
party, was not affected by the decres made in the 
suit of 1892, and ın addition, the decree itself be- 
came inoperative under the Limitation Act as the 
" result of nothing having been done under it. It 
follows that the titleof the second mortgagee, Shadi 
Ram, respondent No. 1, has remained in existence 
as the only encumbrance prior to the title of the 
appellant as owner of the equity of redemption.” 

This case was again considered in Matru 
Mal v, Durga Kunwar (2), by Bir John Edge 


when delivering the judgment of the Privy 


Council and his Lordship obberved : 

“That case, Het Ram v. Shadi Ram (1), decided that 
‘an order made under s. 89, Transfer of Property 
Act, 1882 (Act IV of 1882), for the sale of mort- 
gaged property, has the effect of substituting the 
right of sale thereby ecnferred upon the reece 
for his rights under the mortgage and the later rights 
are extinguished ” ; 

Ths same question was again considered 
in Sukhiv. Ghulam Safdar Khan (3), where 
Lord Dunedin in delivering the judgment 
of the Board has pointed out that : 

“The decision in Het Ram v. Shadi Ram (1) is 
based on two points which are: it must be admitted, 
alternative and not cumulative : (1) that the decree 
was useless in respect of limitation, and (2) that 
the second mortgagee had not been impleaded., 
Although the first point has no application to this 
case, the second has But the second proposition 
which was absolutely necessary for the judgment 
was that the mortgage was gone forever so soon as 
the decree of sale was obtained; and that was based 
on the express words of s, 89, Transfer of Property 
Act, ete ete" 

In my opinion, after these three authc- 


(1) 40 4 407; 45 Ind. Cas. 798; AIR 1918 P C3; 
451A 130;5P LW 

24M LT 92; 28 O L J 188; (1918) M W N £18; 20 
Bom. L R 798; 220 WN 1033;9 L W550; 12 Bur. L 
T 73 (PC). 

(2)42 A 364; 55 Ind. Oas. 969; A I R 1920 PC79: 
47 IA 71; (1920) M W N 338; 18 A L J 396; 38M L 
419; 11 L W 529,32 UP L R (P C) 75; 22 Bom. L 
a ae 121; 37 M L T 319; 25 OW N 397 


(3) 43.4 469; 65 Ind. Cas. 151; A I R 1922 P O 1l; 
481 A485; (1921) MW N 445; 14 L W162; 26 O W 
r 42M LJ 15; 30 M LT 175; 34 Bom. LR 590 
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Yitative decisions of their Lordships of the 
Privy Oouncil, it is not permissible for any 


‘Indian ‘Court to say that the Judicial Com- 


mittee did not mean what they have so 
expressly and clearly laid down in those 
cases or that the observations in Het Ham's 
case (1), must be treated as obiter. Our 
attention has been invited to two cases of 
this High Oourt where a contrary view is 
apparently taken. In Ram Narain Lal v. 
Sahadeo Singh (4), Das, J, in delivering the 
judgment states thus at p. 335* ; 

“If the decision of the Judicial Committes in Het 
Ram v. Shadi Ram (1) be the last word on the sub- 


ject, then there can be very little doubt that the 
respondents will be entitled to succeed.” a 

But ke proceeded to observe that th 
consideration by the Judicial Committee of 
Het Ram v. Shadi Ram (1); in Sukhi v. 
Ghulam Safdar Khan (3), has resulted in 
overruling this decision. With great res. 
pect I do not agree with this. In my opin- 
ion, the decision in Hei Ram v. Shadi Ram 
(1), a8 expounded in the two later decisions 
of the Privy Oouncil mentioned above re- 
mains unshaken. Moreover, it appears that 
these observations were not at all neces- 
sary for the decision of the case before 
Das, J. The suit of Ramlagan was brought 
in 1912 and the order of sale was, there- 
fore, necessarily passed when the provi- 
sions of s. 89, Transfer of Property Act, 
were repealed, although the mortgage 
sought to be enforced wasof 1905 when 
those provisions were still in force. In 
Jageshwar Mandal v. Sridhar Lal Aditya 
Deb (5), Kulwant Sahay, J. in delivering the 
judgment makes this observation with re- 
gard to Het Ram's case (1) and Matru Mal's 
case (2; : 

“These two decisions of the Privy Council pro- 
ceeded on a construction of s, 89, Transfer of Prop- 
erty Act, under which on the making of the order 
absolute for sale the security as well as the de- 
fendant's right to redemption were held to be ex- 
tinguished and for the right of the mortgagee under 
his security there is substituted the right to a gale 
conferred by the decree. In noneof these two de- 
cisions the several rulings of the High Courts of 
India on the interpretation of s 89, Transfer of 
Property Act, were brought to the notice of their 
Lordships. It was held unders 89, Transfer of Prop- 
erty Act, that the right to redeem was not extin- 
guished on the making of the order absolute for 
sale unders 89of the Act but upon the actual 
eale and confirmation thereof by Oovurt. “In Sukki 
v. Ghulam Safdar Khan (3). Lord Dunedin referred 
to Vanamtkalinga Mudah v. Chidambara Chetty (6) 
and observed that this case does not seem to have 

(4) 1 Pat. 332; 67 Ind. Cas, 221; AI R 1932 Pat, 181; 
3P LT 361; (1922) Pat. 174. 

© 8 Pat $16; 114 Ind. Cas, 216; A I R 1928 Pat. 589; 
10P L T 417; Ind. Rul. (1929) Pat. 136. 

(6)29 M 37. a 
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been brought to the notice of the Hoard in Het 
Ram's case (1). In Ram Narain Lal v. Sahadeo 
Singh (4), Das, J doubts that the decision of the 
Judicial Committee in Het Ram v. Shadi Ram (1), is 
the last word on the subject.” l 

With the utmost respect to this learned 
Judge, I think, that it is not’ open to any 
High Court in India to say that the deci- 
sion of their Lordships of the Privy Coun- 
cil would have been different if some other 
rulings of the Indian High Oourts had been 
brought to their notice which laid down 
apparently a different interpretation of 
s.89. The learned Judge himself found 
at p. 225* that in the case before him : 

“it has not been shown when the final order for 
gale was passed in Guhi Ram's case . The sale 
actually took place in February 1913, long after the 
Code of 1908 had come into force, and it can rea- 
sonably be contended that the present case is govern- 
ed by the provisions of the Oode of 1908 and not by 
s, 89, Transfer of Property Act.” 

In view of this finding of factas tothe 

date when the order for sale was passed 
the remarks of Kulwant Sahay, J. must be 
treated as obiter and not at all necessary 
for the decisions of the case before him. 
It follows from the review of the suthori- 
ties discussed above that Narain Dei by 
her purchase on Septembar 22, 1910, in 
execution. of the order for sale of December 
1904, obtained no title whatsoever which 
could prevail against the second mortgagee 
or purchaser in execution of the decree 
obtained on the second mortgage. The 
plaintiff also as purchaser from Narain Dei 
acquired no valid title at any time against 
the defendant first party. Turning to the 
question of possession, the learned Subordi- 
nate Judge has found that: 
- “Although the evidence as to possession on the 
side of the defendants first party is not at all 
gatisfactory, the plaintiff cannot take advantage of 
that. He has to succeed onthestrength of hisown 
evidence, and for the reasons given above, I am 
not satisfied that Narain Dei and the plaintiff were 
really in possession over the properties in suit for 
a period of 12 years after delivery of possession, and 
before the alleged dispossession......[ am also not 
satisfied that the plaintiff was ever really in pos- 
session over the disputed properties within 12 years 
of the suit.” 


Now the learned Subordinate Judge has 
not taken into consideration the undis- 
puted circumstances of very convincing 
character which in my opinion would turn 
the scale in favour of the plaintiff. After 
the sale to the plaintiff on April 18, 1913, 
he applied for mutation of name in place 
of the heirs of the mortgagor with two 
months and this was allowed and his 
name continued as such for a large number 
of years. In June 1916 the | plaintiff as 


*Page of 8 Pat.—{#d.] aa, 
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the purchaser from Narain Dei actually 
gold a valuable property (a portion of 
Sch 1 property) for Rs 5,990 to one Sheo 
Prasad and this purchaser also obtained 
possession and got his name recorded in 
the books of the Collector in place of the 
plaintif. Again in November 1923 the 
plaintiff filed a petition for separate ac- 
counts to be opened in the Collector's 
records, so that he may be able to pay the 
Government Revenue in his own name and 
thus avoid the danger of the property 
being put to sale for non-payment of 
Government demands by the co-sharers. 
Add to this that the plaintiff has been 
paying all along Government revenue and 
cesses for the properties in suit ever since 
his purchase in 1913. The defendants on 
the other hand have never even attempted 
to get their names recorded in the Ool- 
lestor’s records from August 1913 to 1927, 
that is tosay, a period of 14 years. Ex- 
hibit 16, the order-sheet in the Land Re- 
gistration case, discloses a curious state of 
affairs. The defendants applied on Septem- 
ber 20, 1927, to get their names registered 
in the Land Registration Department. On 
January 31, 1928, the Collector passed this 
order that no notice had yet been served 
on the rezorded proprietor Govind Saran 
Singh and on February 14, 1928, he took 
ex parte evidence and ordered the case to 
be put up on February 28, 1928, after the 
expiry of time, on which date he gave 
reasons in his order that the applicant was 
asking for registration on the basis of the 
Civil Oourt sale certificate and dakhal- 
dehani, dated September 27, 1913, but he 
found that one Musammat Janki Kuer was 
not a jadgment-debtor at all and that 
the shares of several villages for which land 
registration was attempted were not even 
sold. The Court thereupon suggested to 
the applicant to get a ladavi deed executed 
and filed by Musammat Janki Kuer and 
also to Teconcile the discrepancies. On the 
same date the Court ordered registraticn of 
the name of the applicantin place of Govind 
Saran Singh on the ground that he was a 
party in the civil suit in respect of the 
Villages given in the sale certiticate and 
in the application. 

When the plaintiff came to know of this 
ex parte order that it was based upon an 
erroneous view of the facts, and of the sale 
and delivery of possession of 1913, he 
filed an application for review of this order 
on December 4, 1929. It is significant to 
note that the objector was absent although 
he was called upon several times, but the 


1938 


Court rightly thought that he would not 
go into the nice and intricate questions 
of right and title in the Land Registration 
Department and disallowed the application. 
There is force in the contention of Mr. 
Mullick that the ex parte order was obtained 
from the Land Registration Court on mis- 
representation of facts because it was 
admitted before us that the plaintif as 
purchaser from Narain Del was no party 
to the suit or execulion proceedings which 
resulied in a sale in favour of the defen- 
dant on August 11,1913. Now, these ad- 
mitted facts would be quite enough prima 
facie to establish the possession of the 
plaintiff. The plaintiff has also adduced 
oral evidence by examining two patwaris, 
three tenants as well as himself. The 
learned Subordinate has criticized this evi- 
dence on the ground that there is material 
variance between the pleadings and proof. 
In my view this criticism is not sound. 
The plaintiff is not required in his plaint 
to state the evidence upon which he relies 
as to his possession in the relevant period. 
Indeed it seems that the learned Sub- 
ordinate Judge Jooked at the oral evidence 
of the plaintiff from a wrong stand-point 
as if the plaintif was establishing adverse 
possession. It is true that this claim was 
put forward in argument, but this was 
never the case in the plaint nor has Mr. 
Mullick advanced any such claim before 
this Court. The plaintiff also produced 
some documentary evidencs at the trial 
which tends to support the oral evidence 
and the circumstances mentioned above. 
The oral evidence of the defendant -was 
rightly rejected by the Subordinate Judge 
as unsatisfactory and no argument was 
advanced on behalf of the respondents to 
challenge this finding of the Subordinate 
Judge. Upon a careful consideration of 
the facts and circumstances which have 
been fully established in this case, I am 
of opinion that the plaintsff has established 
that Musammat Narain Dei and thereafter 
the pluintiff were in undoubted possession 
cf the disputed lands from November 25, 
1912, 1ight upto March 1928, and JI would 
reverse the finding of the learned Sub- 
ordinate Judge on this point. 

‘The present suit, however, is a suit in 
ejectment and the plaintiff can only suc- 
ceed upon the basis of his subsisting title 
within 12 yeais of the date of the institu- 
tiof of the present suit, that is to Bay, 
within 12 years of September 1930. I have 
already held that the plaintif acquired no 
title to the lands in suit by reason of his 
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purchase in 1913. It necessarily follows 
that he had uo subsisting title on the date 
when he raised the present action. The 
result ıs that the appeal fails and must be 
dismissed. In view of the fact that the 
plaintiff was all along in possession (till 
he was dispossessed) under an erroneous 
view of law, there will be no order for 
costs tothe successful respondents in this 
Court. 
Courtney-Terrell, C. J—I agree. 


D. Appeal dismissed. 
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MADRAS HIGH COURT 
Full Bench 
Oivil Appeal No. 287 of 1932 
December 3, 1937 
LgAOH, O. J, VARADAOHARIAR AND Kina, JJ. 
A. N. 0. T. SUBBIAH THEVAR AND OTARRS 
—APPSLLANTS 


versus 
N. R. SAMIAPPA MUDALIAR AND OTHERS 
$ — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arte. 120, 36— 
Trust—-Loss occasioned to trust — Suit to make it 
good—Article applicable —Starting point of limita- 
tion—Law of lamttation, when applicable, 

Article 120 of the Limitation Act isthe proper Arti- 
cle applicable to a suit filed against a trustee or er- 
trustee to recover the loss sustained by the trust by 
reason of his omission to collect moneysdue tothe 
trust and not Art. 36. Krishna Kudva v. Mulki Sri 
Venkataramana Temple (5), relied on. Ranga Pai v. 
Baba (2) and Shirinbat Dinshaw v. Navrojt Pestonji 
Vakil (3), referred to. Subramania Atyar v. Gopala 
Aiyar (1), dissented from. 

There can be no cause of action until thereis a 
party capable ofauing and until there is a cause of 
action, there can be no question of the law of limita- 
tion coming into operation. Meyappa Chetty v, 
Supparcmanian Chetty (7),\ Charu Chandra Pramanik 
v, Nahush Chandra Kundu (8) and Bolo v. Koklan 
(9), referred tc 

If a sole trustee of a public trust commits a breach 
of trust, the loss cannot bemade good, without 
voluntary action onthe trustee's part, until there is 
a new trustee. Therighttosue in such a case would 
have to lie ın abeyance until a new trustees wag ap- 
pointed, in which case the period of six years’ limita- 
tion would not commence until a new trustees had 
been appointed. If there are other trustees who are 
themselves not liable, ths periodof limitation wil] 
start running ena ag the loss is occasioned 
becauss they will have in themselves the right to sue 
their co-trustes forthe loss occasioned by him. Of 
course, 1f the co-trustees have also made themselves 
liable forthe breach of trust, the position would be 
the same as in the case of a defaulting sole trustee. 
In the case of a private trust, the cestui que trust 
would ordinarily have the right to sue from the date 
of the breach of trust Itwill, therefore, depend on 
the circumstances when time will commence to 
run 


` O. A. against the decree of the Sub-J udge, 
Tiruvarur, in O. §. No, 36 of 1930, 
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Order of Reference to a Full Bench 
Varadacharlar, J.—The only point 
arising for determination at this stage is 


the question of limitation on which the 


lower Oourt held against the plaintiffs and 
dismissed the suit tn limine. The plain- 
tiffs and defendant No. 3 were the trustees 
of a temple on the date of the institution 
of the suit. Defendant No. 1 was the 
managing trustee of the temple from 1921 
upto September 1927 ; defendant No. 2 is 
said to have been the trustee from July 26 
1914, to February 8, 1928; defendant No 3, 
was appointed trustee on May 22, 1927, 
while the plaintiffs were appointed trustees 
only in June and July, 1928. The suit was 
instituted on September 15, 1930, claiming 
that the defendants should be directed to 
pay certain amounts to the plaint temple 
in - the following circumstances: Two 
schedules Schs. A and B, were attached 
tothe plaint. Schedule A mentions items 
of amounts due to the temple up to 
Fasli 1332 which remained uncollected up 
to the date of the suit. Schedule B men- 
tions amounts said to have accrued due to 
the devasthanam subsequent to the com- 
mencement of Fasli 1332, and remaining 
uncollected up to the date of the suit. The 
plaint refers to the difficulties experienced 
by the plaintifls in getting possession of 
the account books relating to the trust 
after they were appointed to the office and 
proceeds to say in para. 7 that on a scrutiny 
of the accounts and documents handed over 
by. defendant No. 1 it was found that the 
Various amcunts specified in Schs. A and B 
had not been collected and that asmany of 
them hed become barred the temple had 
been put to loss thereby. There was a 
further allegation that in respect of items 
which had become barred even before the 
defendants took office, the defendants would 
be liable to the temple by reason of their 
failure to take steps against their pre- 
decessors-in-office to recover damages 
under that head. 

Ib is to this claim that the defendants 
pleaded the bar of limitation under Art. 36, 
Limitation Act. The learned Subordinate 
Judge held that the plea was well founded 
and was supported by the decision in 
Subramania Aiyar v. Gopala Aiyar (1) and 
accordingly -dismissed the suit. Hence 
this appeal. It cannot be denied that the 
decision in Subramania Atyar v. Gopala 
Aiyar (1) does support the defendants’ 
contention. But there is very little dis- 


ne ea Ind. Oas. 898; 20M L J 633; 28 M L 
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cussion of the question in that judgment 
and no reference has been made in that 
judgment to Ranga Pai v. Baba (2) which 
clearly proceeded on the footing that an 
action like the present would be governed 
by the six years’ rule, apparently under 
Art. 12) though the Article is not specif- 
cally referred to. We might add that there 
are several reasons which, in our opinion, 
make it unreasonable to hold that Art. 36 
applies to a case like the present. The word 
“malfeasance, misfeasance and non- 
feasance’’ may not perhaps be said to be 
inappropriate words to be applied to a 
trustee; but, it hardly seems to us right to 
speak of a claim like the present on 
behalf of the trust as a claim for compensa- 
tion. We may in this connection refer to 
Column 1 of Art. 98 which uses the very- 
language found in illustration (a) tos. 23, 
Trusts Act, namely that the trustee is in 
such cases liable to make good to the 
trust estate the amount lost by reason of 
his breach of trust. Referring to Column 3 
of Art. 36 we may also point out that it 
will be scarcely reasonable to expect the 
very trustee who has been guilty of breach 
of trust to take steps against himself to 
recover damages for the benefit of the 
trust, whereas if Oolumn 3 of Art. 36 is 
to be applied, the suit would become 
barred on the expiry of two years from 
the date of misfeasance, malfeasance, or 
non-feasance irrespective of the fact that the 
same trustee may continue in office. 


Again, comparing Column 3 of Art, 36 
with Column 3 of Art. 98, it will be noticed 
that where a claim like the present is made 
against the estate of a deceased trustee, 
limitation starts from the date of the 
trustee's death and if loss has not resulted 
on that date, from the date of tha loss. It 
could scarcely have been intended that 
when a breach of trust has been com- 
mitted by a trustee by negligence to collect 
trust funds, limitation could start imme- 
diately cn the date of the breach of trust 
if the action to recover the amount of the 
loss should be brought during his lifetime, 
but there should bea fresh starting point 
from the date of his death or from the 
date of the loss, when the loss is sought to 
be made good out of his general estate. 
These considerations lead us to think that 
it could not be the intention of the Legis- 
lature that the general language of Art 36 
should be applied to a well-known category 
of cases in the law of trusts. It is ,true that 


(2) 20 M 389, 


1.38 


there is no Article (corresponding to Art. 98), 
which speciically deals with actions for 
breach of trust brought during the life- 
time of the trustee or ex-trustee. But the 
absence of such an Article will only lead to 
the application of Art. 120, to sach action 
and will not justify the Court pulting an 
unreasonable interpretation on Art, 36. In 
Shirinbat Dinshaw v. Navroji Pestonji 
Vakal (3), the learned Judges were of 
Opinion that a suit similar to the present 
would be governed by Art. 120. It has 
not been seriously contended before us 
that the present case is governed by s. 10, 
Limitation Act: vide Tholasingam Chetti 
v. Vedachella Aiyar (4). The only ques- 
tion, therefore, is whether the case is govern- 
ed by Art. 36 or by Art. 120. 


If Art. 120 is to be held applicable, the 


further question will arise, what is the 
Btarting point. The general expression 
‘right to sue accrues’ has been held in 
several «cases to be an expression that must 
be construed in the light of the substantive 
law. There can be no doubt that in 
several English cases and in Shirinbat 
Dinshaw v. Navroji Pestonji Vakil (3), 
limitation has been held to commence to 
run from the date of the’breach of trust. 
Whatever may be the appropriateness cf 
this view in the case of private trusts 
where the beneficiary may be expected to 
enforce his own rights, there are obvious 
difficulties in applying this view to public 
trusts where, as long as the trustee remains 
in office, there may be no other person 
entitled to sue the trustee to make gocd 
the loss occasioned by the breach of trust 
unless some member of the public takes 
steps to institute a suit under s. 92, Civil 
Procedure Code, and have a Receiver ap- 
pointed in whom the right of action may 
be vested. Here again Column 3 of Art. 98 
would rather suggest that the date of the 
cessation of the trusteeship whether by 
death or otherwise may be a reasonable 
starting point, but there is no authority 
which specifically supports that view. 
Even if the starting pomt under Art. 120 
is held to be the dates of the various 
‘breaches complained of, the decree of the 
lower Court dismissing the entire suit can- 
not be sustained, because according to the 
plaint allegations, some of the breaches of 
trust might have happened within six 
years of the institution of the suit. 

bA I R 1936 Bom. 30, 160 Ind. Oas. 612; 37 Bom. 
L R 946; 8R B 267 
(4) 41 M 319; 42 Ind. Oas. 5i4; A I R 1918 Mad. 
oa (1917) M W N 651; 6 L W 523; 22 M LT 
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It is, therefore, necessary for the purpose 
of the case to decide whether Art. 36 or 
Art. 120 ia the proper Article applicable to 
a suit filed against a trustee or ex-trustee 
to recover the loss sustained by the trust 
by reason of his omission to collect moneys 
due to the trust. In view of the conflict 
between: Ranga Pai v. Baba (2) and 
Subramanta Atyar v. Gopala Aiyar (1), 
we would refer the question to a Full 
Bench; we would also invite the opinion 
of the Full Bench on the question whether 
if Art. 120 is applicable, what is the start- 
ing point. 

Messrs. V. Rajagopala Atyar and T.V. 
Ramah, for the Appellants. 

Messrs. K. Rajah Atyarand R. Sundara- 
lingam, for the Respondents. 

Opinion of the Full Bench. 

Leach, C. J.—This reference embraces 
two questions which may be stated as 
follows : (1) Does Art. 36 or Art. 120 of 
Sch. I, Limitation Act, 1908, apply to a 
suit filed against a trustee or ex-trustee to 
make good loss sustained by the trust by 
reason of his omission to collect moneys due 
to the trust? 72) If Art. 120 is applicable, 
when does limitation commence to run ? 

Article 36 relates to suits for compensa: 
tion for malfeasance, misfeasance or non- 
feasance independent of contract, and not 
specially provided for in the schedule of 
the Act. It fixes a period of two years 
from the date when the malfeasance, 
misfeasance or non-feasance takes place, 
Article 120 is the residuary Article. It fixes 
8 limitation period of six years in respect 
of suits for which no period of limitation 
is provided elsewhere in the Schedule and 
time begins torun when the right to sue 
accrues. It has been necessary to refer 
the questions set out abcve to a Full 
Bench because there are conflicting deci- 
sions of this Court with regard to the first 
question, and the second question follows 
if Art. 120 applies, because in some cases 
for more than six years there may be no 
one in & position to sue. Ranga Pai v. 
Baba (2) Shephard and Davies, JJ. applied 
Art. 1 In Subramanta Atyar v. Gopala 
Aiyar (1;, Sir Ralph 8. Benson, Ofig. 
©. J. and Krishnaswami Alyar, J. con- 
sidered that Art. 36 governed a suit ofthe 
nature of the one under discussion. -In 
Ranga Pai v. Baba (2) the. plairitiffs and 
the defendants, together with one Subbaraya 
Pai, were the trustees of a temple. Subba- 
raya Pai died in 1884, but for some years 
before his death he was left in -exclusive 
management of the temple affairs. He 
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was succeeded in the management by the 
defendants, who remained in management 
of the temple until 1891, when their co- 
trustees filed the suit to exclude them 
from trust and to compel them to make 
good sums lost as the result of breaches of 
trust alleged to have been committed by 
them. The question whether s. 10, Limita- 
tion Act applied, was discussed and the 
Court was of the opinion that it did not. It 
was, however, held that the defendants were 
liable for the loss occasioned by them within 
six years from the date when the suit was 
instituted. Article 120, Limitation Act, was 
not specifically referred to, but as the Court 
decided that the period of limitation was six 
years, it follows that it considered that this 
Article applied. In Subramania Atyar v. 
Gopala Atyar (1) the suit was instituted by 
the plaintiff as the trustee of a temple for 
recovery of a sum of money representing 
the loss to the temple occasioned by 
breaches of trust committed by the father 
of the defendant, he having been the pre- 
ceding trustee. The suit was dismissed 
on the ground that it was barred by the 
law of limitation. On appeal it was 
argued that Art. +8 was applicable, but 
the argument was rejected as the Court 
was of the opinion that the suit against 
the father was time-barred under Art. 36, 
and therefore, no suit would lie against his 
son. 

Another case bearing on the first 
question embodied in the reference and 
quoted to usisthatof Shirinbat Dinshaw 
v. Navroji Pestonji Vakil (3), where a 
Division Bench of the Bombay High Oourt 
held that a suit against trustees for 
alleged breaches of trust was governed 
by Art. 120 and time began to run from 
the date of the breach. In none of these 
cases, however, was there any real 
discussion of tke question now under 
consideration. In Ranga Pai v. Baba (2) 
and in Shirinbet Dinshaw v. Navrojt 
Pestonji Vakil (3) the learned Judges 
took it for granted that Art. 120 did apply 
and in Subramania Aiyar v. Gopala Atyar 
(1), the discussion was limited to the 
application of Arts. 36 and 93. I may 
hera mention that my learned brother 
Varadachariar, sitting slone, held in 
Krishna Kudva v. Malki Sri Venkata- 
ramana Temple (5), that a suit by a trustee 
of atemple against a previous trustee to 
recover moneys misappropriated by him 
was governed by Art. 120 and iot by 


15) 40 L W 275; 152 Ind. Oas. 345; A I R193: Mad. 
543: 7R M 316; (1934) M W N 1032, "EA 
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Art. 6lor Art. 62, Limitation Act, and 
that nocause of action accrued to anybody 
#3 long as the defaulting trustee continued 
to be in office. This decision really em- 
bodies the answers tothe questions under 
reference 

Article 36 applies to torts not specially 
provided for, and if if stood alone, there 
would be little to indicate that it was not 
intended to apply to -breaches of trust 
ofthe nature of those we have nowin 
mind. Baut there is Art. 98, and when 
the two Articles are considered together 
there are strong indications that the 
Legislature did not intend Art. 36 to apply 
to trustees. In the first place, in Art. 36, 
the word “compensation” is used, which is 
the appropriate word to apply in connection 
with a suit to remedy an injury to a person 
or a person's property. Article 93 speaks of 
suits “to muke good” the loss, which are 
more appropriate than the word “compensa- 
tion” waen the loss is not a perssnal one, 
Then it must be remembered that when the 
prescribed period of limitation has com- 
menced, it continues until the sands have 
run out. Something may happen to start 
a fresh period of limitation, but that is 
another matter.” If Art. 36 were to apply 
to an act of non-feasance on the part of 
the trustees, if would mean that if the 
trustee lived, he would be free from all 
liability in two years, but if he died before 
the two years had elapsed, his estate would 
continue to be liable for another three 
years. This could never have been the 
intention of the Legislature and leads in 
itself to the conclusion that Art. 36 does 
not include wrongs committed by trustees 
in respect of trusts. As Art. 36 does not 
apply, the only Article which can apply to 
a suit like the one out of which this 
reference arises is Art. 120, and we answer 
the first question accordingly. 


With regard to the second question, it 
will be observed that Art. 120 declares 
that limitation shall starti to run when 
the right to sue accrues. There can be no 
Cause of action until there is a party cap- 
able of suing and until there is a cause of 
action, there can be no question of the law 
of limitation coming into operation. See 
Murray v. Hast India Co. (6), Meyappa 
Chetty v.Supparamanian Chetty (7), Charu 


i 8 (1831) 5 B & Ald. 204; 24 R R325; 108 E R 
16 
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(7) 20 O W N 833, 35 Ind. Cas, 323; AIR 1916P O 
202;43 I A 113;18 Bom. L R 642;85 LJ PO 179: 
1018 1A 0 603; 114 L T 1008; (1916) M W N 455 
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Chandra Pramamk v. Nahush Chandra 
Kundu (8) and Bolo v. Koklan (9) It 
follows that if a sole trustee of a public 
trust commits a breach of trust the loss 
cannot be made good, without voluntary 
action on the trustee’s part, until there is 
& new trustee. 
a case would have to lie in abeyance 
until a new trustee was appointed, in which 
case the period of six years’ limitation 
would not commence until a new trustee 
had been appointed. If there are other 
trustees who are themselves not liable, the 
period of limitation will start running 
immediately the loss is occasioned, because 
they will have in themselves the right to 
sue their co-trustee for the loss occasioned 
by him. Of course, if the co-trustees have 
also made themselves liable for the breach 
of trust, the position “would be the same 
as in the case of a defaulting sole trustee. 
In the case of a private trusi, the cestui 
que trust* would ordinarily have the right 
to sue from the date of the breach of 
trust. It will, therefore, depend on the 
circumstances when time will commence 
torun and we answer the second question 
in this sense. l 

(After the expression of the opinion of 
the Full Bench the Court delivered the 
following) :— ; 


_ Varadacharlar, J—Now that the Full 
Bench has heid that Art. 36, Limitation 
Act, does not govern the present case, the 
decision of the lower Court dismissing the 
suit on the ground that it was governed 
by Art. 36 cannot stand. Itis not possible 
at this stage to deal finally with the exist- 
ence and extent of the possible bar under 
Art. 120. It will be much more conve- 
nient to leave it to the lower Court to 
deal with that question in the light of the 
observations contained in the judgment of 
the Full Bench after taking such evidence 
as may be relevant io that question. In 
view, however, of the fact that it is about 
seven years now after the suit was insti- 
tuted, the lower Oourt would do well to 
try the whole case instead of confining 
itself again to the question of limitation. 
The decree of the lower Court is set aside 
and the case remanded for disposal on the 
merits. Oosts to abide the result. The 


(8) 50 O 49; 74 Ind. Cas 630; AI R 1923 Cal. 1; 36 
OL J 35 


(9) 11%Lah. 657, 127 Ind. Cas. 737; A I R 1930 P O 
270; 57 LA 325; (1930) A L J 1188; 32 L W 338; 310 
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court-fes paid on the memorandum of 
appeal will be refunded. 
N.-D. Order accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 110 of 1936 
November 17, 1937 
Faz ALI AND ROWLAND, JJ. 
Rani BRAJOBALA DEBI—Dgcrzr- 
HOLDER—-APPBLLANT 
versus 
Thakur MADHUSUDAN SINGH— 
J UDGMBNT- DBBTOR—RasPONDENT 

Bengal Regulation (III of 1872), s. 5—" Sue”, 
if includes execuiion — Settlement proceedings 
going on—Eaecution, tf can commence—Crivil Proce- 
dure Code (Act V of 1908), O. XXI, r. 22—Order 
dismissing execution proceeding for default of dec- 
ree-holder—Order, ıf adverse to judgment-debtor— 
Objection as to absence of notice can be takenat any 
time. 

The term ‘guit' ing 5, in Bengal Regulation III of 
1872, dues not include a proceeding in execution and 
such a proceeding can be commenced in a Civil 
Court even when the settlement proceedi might 
be going on. Upendra Chandra Singh v.Charanjit 
Singh (1), relied cn, Batjuial Marwari v. Thakur 
Prasad Marwari (2), not followed. 

The expression ‘against the party’ m O XXI, 
r. 22, Civil Procedure Oode, means adverse to the 
party, and these words must bear that meaning, 
because the proviso is based upon the principle 
that the party who is adversely aff by an 
order may well be presumed to have notice of the 
order. Oonsequently where on the default of the 
decree-holder, the execution is ordered to be struck 
off, the order is not one made egainst the judgment- 
debtor within the meaning of O. XXI, r. 22. 
Monmotha Nath Ghosh v. Luchmi Debt (4), relied 


we the absence of notice under O. XXI, r. 22, 
goes to the root of the jurisdiction of the executing 
Court, the objection can be taken at any time, 
©. A.from the original order of the Sub: 
Judge, Jamtara, dated February 8, 1936. 
Mr. J.C. Sinha, for the Appellant. 
Messrs. G. P. Das and P. Misra, for the 
Respondent. 


Fazi All, J—This is an appeal against 
an order passed by the Subordinate Judge 
of Jamtara setting aside a sale held in 
execution of the appellant’s decree. The 
learned Subordinate Judge hasset aside 
the sale onthe ground that the entire exe 
cution preceeding which culminated in the 
sale was void firstly because no notice 
under O. XXI, rT. 22, had been issued by the 
executing Court although the application 
for execution had been made more than 
cne year after the date of the decree, and 
secondly because under s. 5 of Regulation LIT 
of 1872 the execution proceedings should 
have been commenced in the Settlement 
Court and not in the Oivil Court inasmuch 
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as the estate concerned in this litigation 
was under settlement at the time the 
application for execution was made. The 
learned Advocate for the appellant con- 
tends that the view taken by the learned 
Subordinate Judge is erroneous on both 
these grounds and it must be conceded that 
he has succeeded in showing that the second 
ground taken by the learned Subordinate 
Judge is not tenable in law. The question 
whether the prohibition containéd in s. 5 of 
“Regulation 111 of 1872 applies merely to a suit 
or to an execution proceeding was directly 
raised and decided in Upendra Chandra 
Singh v. Charanjit Singh (1). It was 
clearly held in that case that the term 
‘suit'in s. 5 did not include a proceeding 
in execution and such a proceeding could 
be commenced in a Civil Court even when 
the settlement proceedings might have 
been going on. The learned Advocate for 
the respondent, however, relies on certain 
observations made by Kulwant Sahay, J. 
in Baijulal Marwari v. Thakur Prasad 
Marwari (2), which are to the effect 
that the. execution proceeding 1s merely a 
continuation of the suit and therefore will 
be governed by s. 9 of the Regulation. 
That case seems to. have been considered 
by Das and Foster, JJ. in Upendra 
‘Chandra Singh v. Charanjit Singh (1), 
wherein it was pointed out that the atten- 
tion of the learned Judges who decided 
that case had not been drawn to the deci- 
sion of the Judicial Oommittee in Ram 
Kirpal v. Rup Kuari (3). In my opinion 
the view taken in the later decision 
is one~ which this Bench ought to 
follow. 

As to whether a notice under O. XXI, 
r. 22 was necessary in the execution pro- 
ceeding which has culminated in the sale, 
it will appear from what follows that the 
executing Court had dispensed with a 
notice under r. 22 owing to an erroneous 
report made by the office. The decree 
under execution was passed on July 27, 
1927, by the Subordinate Judge of Asansol 
before the same learned Judge, the last 
application for execution was made on July 
98, 1933. On October 23, 1933, how- 
ever, the application was dismissed. After 
that on March 6, 1934, the decree-holder 
applied to the Subordinate Judge to transfer 


the decree to the Subordinate Judge of 
(l; 5 Pat. 714; 98 Ind, Oas. 791; A I R 1927 Fat. 38; 
P 


8 P L T 292. 
(2) 7 P L T 153; 90 Ind. Oas. 262: A I R 1926 Pat. 
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Jamtara -for execution and this was done. 
The decree-holder then made an applica- 
tion for execution. before the last Court on 
August 27, 1934. On August 29, 1934, 
the office reported that the application - 
having been made within a year of the 
last order made against the judgment- 
debtor, nonotice under O. XXI, r. 22, was 
necessary. The Subordinate Judge accepted 
the report and dispensed with the notice 
though as a matter of fact the last order 
which had been passed against the judg: 
ment-debtor had been passed on August 
22, 1933, that is to say, more than a 
year before the application for execution 
was made. The learned Advocate for the 
appellant contends that the last order 
passed against the judgment-debtor was 
passed -not on August 22, 1933, but on 
October 23, 1933, but it appears that the 
order that was passed on that date was 
simply to this effect : 

“Return of sale papers not received back from 
Gaya Collectorate. The decree-holdar did not 
intend to get fresh sale proclamation. The sale 
cannot be held without proper sarvice of sale pro- 


clamation, Ordered that the execution case be 
dismissed for default.” 


This order, in my judgment, cannot be 
held to be an order against the judgment- 
debtor as required by the proviso to O. XXI, 
r. 22. The proviso says that no such 
notice shall be necessary in consequence of 
more than one year having elapsed be- 
tween the date of the decree and the appli- 
cation for execution, if the application is 
made within one year from the date of the 
last order against the party against whom 
execution is applied for, made on any 
previous application -for execution. This 
provision was construed by the Oalcutta 
High Court in Monmotha Nath Ghose v. 
Luchmi Debi (4) and it was pointed out 
there that the expression ‘against the 
party’ means adverse to the party and it 
was explained that these words must bear 
that meaning, because the proviso is based 
upon the principle that the party who is 
adversely affected by an order may well 
be presumed to have notice of the order. 
It is, therefore, clear that the order passed 
on October 23, directing the execution 
proceedings to be struck off for the 
default of the decree-holder, cannot be held 
to be an order made against the judgment- 
debtor. That being so, the view taken by 
tle learned Subordinate Judge in this case 
must be held to be correct. 

It was also contended by the learned 
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Advocate for the appellant ‘that even 
though the order of the executing Court 
-dispensing with the notice under O. XXI, 
r. 22, may have been passed undera mis- 
apprehension: the matter cannot he 
re-opened in the present proceeding and 
the order should be held in the circumstances 
of the case to be an order passed under 
sub-r. (2) of O. XXI,r. 22. The last con- 
tention does not appear to me to be sound 
because sub-r. (2) provides that a Court 
may decide not to issue a notice under 
O. XXI, r. 22, only if for reasons to be 
recorded it considers that the issue of such 
notice would cause unreasonable delay or 
would defeat the ends of justice. There is 
nothing in the order recorded by the lower 
Oourt to show that it considered that the 
issue of notice in the present case would 
cause unreasonable delay or would defeat 
the ends of justice, nor does it appear from 
the circumstances of the case that when 
the Cour} dispensed with the notice, it 
purported to act under sub-r. (2). As to 
the contention that the: order cannot be 
attacked in the present proceeding, I would 
only point out that as the absence of notice 
under O. XXI, r. 22, goes to the root of the 
jurisdiction of the executing Court, the 
objection could be taken at any time. In 
these circumstances, 1 would uphold the 
order appealed against and dismiss this 
appeal with- costs. 
Rowland, J.—I agree. f 
D. “7 : Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second O:ivil Appeals Nos. 972 and 973 1936 
November 17,1937. - 
Niamat ULLAH, AG. O. J. AND VERMA, J. 
Shaikh TUFAIL AHMAD—Dprsnpant— ` 
== = ’ APPBLLANT a 


VETSUS 
Musammait UMME KHATOON AND orages— 
i PLAINTIFES—RESPONDENTS. š 

Appeal—New plea—Plea not’ taken in trial Court— 
If can be allowed in appeal — Muhammadan Law— 
‘Marz-ul-maut—Woman just delivering fearing that she 
may dte—No apprehension of imminent death—Death 
four or five days later duetoheart fatilure—Whether 
marz-ul-maut, 

A ples involving a question of -fact, not raised in 
the pleadings or at any stage before-the trial Oourt 
will not be entertained for the first time in appeal. 

Where a Muhammiadan woman who has given birth 
toachild thinks that she may die though has no 
apprehension of imminent deathand dies of heart 
failure some four or fivé days later, it cannot be held 
thatshe was suffering from marz-ul-maut, č | 

8.0. A. from the decision of the District 


Judge, Saharanpur, dated April 24, 1936. 
1714—59 & 60 


TuPAIL AHMAD v. UMME KHATOON (ALL) 


465 


Mr. Mushtaq Ahmad, for the Appellant. 
Mr. A. H. Khan, for the Respondents. 
Niamat Ullah, Ag. C. J.—This and the 
connected Appeal No. 973 of 1938, arise 
out of the same suit which was brought 
by Musammat Umme Khatoon and two of 
her full sisters for recovery of their share 
of the dower payable to their deceased half 
sister Musammat Ummatul Habib by the 
latter's hnsband Tufail Ahmad, defendant. 
Musammat Ummatul Habib died in 1930. 
The plaintiff claim to have inherited from 
her the right to recover Rs. 3,328-23 out 
of the dower of Rs. 5,000 which was unpaid 
on her death. The suit was contested 
by the defendant. He denied that the 
dower stipulated at the time of the marriage 
was Rs. 5,000, According to him, it was no 
more than Rs. 500. He also pleaded - that 
Musammat Ummatul Habib had relinquish- 
ed her claim to dower afew days before 
her death, so that her heirs had nothing 
left to inherit. The Court of first instance, 
the Subordinate Judge of Saharanpur, found 
that Musammat Habib’s dower stipulated 
at the time of her marriage to the defen- 
dant was Rs. 500, and not Rs. 5,000 -as 
claimed by the plaintiffs, and that the 
same had not been relinquished and was 
due atthe time of her death. Accordingly 
he- decreed the plaintiff's suit for Rs.-300 
odd. Both- the parties appealed ‘in . the 
Gourt of the District Judge of Saharanpur, 
who held that the dower stipulated at the 
time of Musammat Ummatul Habib’s mar- 
riage to the defendant was Rs. 5,000 and 
not Rs. 500 as found by the first Oourt and 
that the same had been relinquished as 
alleged by the defendant. The plaintiffs 
put forward, apparently for the first time 
in appeal, the ground that Musammat 
Ummatul Habib was suffering from mare- 
ul-maut (death illness) at the time when the 
relinquishment is said to have taken 
place. The learned Judge found on this 
point that Musammat Ummatul Habib was 
suffering from’ marz-ul-maut when _ she 
relinquished her dower. In the result the 
learned Judge allowed .the plaintiffs’ appeal 
and -decreed their claim and dismissed -the 
defendant's appeal. Two appeals have 
been filed in this Court by the defendant 
arising out of the two disposed of .by tha 
learned District Judge. . a ok 
It is argued on behalf of the defendant 
that the plea cf marz-ul-maut which was 
entertained and given effect to by the 
learned District Judge had not been raised 
in the pleadings or at any stage before.the 


trial Court. . It is also argued that the 
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learned Judge has taken an erroneous View 
of what marz-ul-maut is according to 
Muhammadan Law. Itis quite correct to 
say that the point was taken for the first 
time in appeal. It involves a question of 
fact and the defendant must have been 
prejudiced by the plea being taken at a 
late stage. The judgment of the trial 
Oourt does not show that this aspect of 
the case was discussed before it. The 
plaintiffs themselves produced no evidence 
to show that the lady was suffering fiom 
marzul-maut. They relied upon certain 
pussages in the evidence of a lady doctor 
Mrs. Hughes who had been called by the 
defendant to prove the relinquishment of 
the dower. We think that the plea should 
not have been entertained at that stage. 

We have referred to the evidence of 
Mrs. Hughes and in cur opinion her evi- 
dence, if accepted as true, shows that the 
lady was not suffering from marez-ul-maut 
when she reliquished her dower. Accord» 
ing to her there was no apprehension of 
her death at the time. She had given 
birth toa child and died suddenly four or 
five days later of heart failure. The 
learned Judge refers to this part of Mrs. 
Hughes’ evidence and says: 

“This may be true medi but it seems obvious 
that Musammat Ummatul and the appellant thought 
she was dying. The very fact that a relinquishment 
wes made suggests it.” 

The learned Judge apparently thinks 
that all that is necessary to establish‘a case 
of marz-ul-nauit is that the person in 
question had some apprehension of death 
when heor she disposed of her property, 
regardless of what the nature of the illness 
was. This is not a correct view of Muham- 
madan Law. The rule whichis stated in 
Baillie’s Muhammadan Law, Part 1, p. 552, 
Edn, 2, is as follows: = l 

“When sick woman has given her dower to her 
husband, the gift is valid if she recovers from her 
illness; and even though she ehould die of that 
illness, yet if it were not a death-illness, the 
answer would be the same, but if ıt were a death- 
illness, the gift would not be valid without the 
sanction of the heirs, As to the definition of a4 
death-iliness, it has bean said, and this is approved 
for the fatwa, that when the illness is such that 
it is highly probable that death will be the result, 


it 188 death-iliness, whether she has taken to her 
bed or not.” 


Mrs. Hughes’ evidence far from estab- 
lishing these requirements proves that 
there was no apprehension ot the lady's 
death. The fact that Musammat Ummatul 
Habib relinquished her dower dcves not 
show that she thought that her death was 
imminent. There were no symptoms which 
could have led her to entertain an appre- 
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hension of death which occurred five day® 
later of sudden heart failure. She thought 
it prudent to relieve her husband of the 
liability to pay dower. All that can be 
inferred is that she thought that she 
might possibly die but this does not 
amount tosuch apprehension of death as 
is contemplated by the doctrine of marge 
ul-maut according to Muhammadan Law. 

For these reasons we are clearly of opi- 
nion that the relinquishment found as a 
fact by the learned Judge is.valid and 
absolves the defendant of liability to pay 
to bis wife the stipulated amount of dower. 
In this view, her heirs did not become 
entitled to recover any part of is from the 
defendant. The result is that this and the 
connected Appeal No. 973 of 1936 are 
allowed and the plaintiffs’ suit is dismissed 
with costs throughout. 

D. Appeals allowed. 
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BOMBAY HIGH COURT 
Oriminal Revision Application No. 259 
of 1937 
Npvemher 10, 1937 
Bravsont, O. J. AND Divarta, J. 
DbHIRAJ LAL DALSUKHRAM 
—APPLICANT 


VETSUS - 
EMPEROR— RESPONDENT 

Bombay Municipal Boroughs Act (XVIII of 
1925), ss. 123, 137 — Notice of construction sent—Chie/ 
Oficer not taking steps for one month—Oonsent, if 
presumed—Proper notice given—Building and drains 
constructed—Drains, if can be ordered to be demo- 
lished—Notice, 4f should be on separate document— 
Whether can be endorsed on plan itself. 

A building owner can proceed with the construc- 
tion if even after a notice specifying the building 
sought to be constructed is given, the Ohief Officer 
does not take any steps within a month in relation 
thereto ; the consent of the Ohief Officer must, in 
such circumstances, be implied. 

Municipality cannot order the drain to be demo- 
lished under 8, 137, Bombay Municipal Boroughs 
Act, where the building meluding these drains has 


. been built properly under sub-s, (5) of s. 123, after 


a proper notice under B. 123. 
lt 18 a proper notice to the Ohief Officer as to 
work proposed to be constructed, to send a plan 
with the endorsement uponit saying that it was a 
lan asto the proposed drainage and septic tank. 
otice need not be separate from the plan. It can 
be endorsed on the plan. 


Cr. R. A. from the conviction and sen- 
tence passed by the Stipendiary Magistrate, 
First Olass, Ahmedabad. 

Messrs. G. C. O'Gorman and B. G. Thakor, 
for the Accused. 

Seaumont, C. J.—This is an application 
in revision made by the applicant against 
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his conviction by the Stipendiary Magistrate 
First Olass, Ahmedabad, under s. "37 (b), 

mbay Municipal Boroughs Act, 1925, the 
conviction having been upheld by the 
Additional Sessions Judge. 

he case involves the consideration of 
88. 123 and 137, Bombay Municipal 
Boroughs Act, 1925. Section 123 comes 
within Ohap. IX, under the sub-heading 
‘Powers to regulate buildings, ete.” which 
is placed immediately in front of s. 119 and 
sub-s. (1) of s. 123 provides that before 
beginning to construct or alter any building 
the person intending so to construct or 
‘alter shall give tothe Ohief Officer notice 
thereof in writing and shall furnish to him 
at the same time, if required by a by-law 
or by special order to do sọ, a plan show- 
ing the matter specified in the section and 
all information required by the by-laws 
or demanded by the Chief Officer regarding, 
amongst other things the intended situa- 
tion and construction of the drains, sewers, 
privies, water-closets, and cesspools, if any, 
to be used in connection with the building. 
Then under sub-s. (2) the Chief Officer may 
either give permission for the proposed 
construction or impose conditions, and under 
sub-s. (4) he may make a provisional 
order for a period not exceeding a month 
that the intended work should not be 
proceeded with. Then under sub:s. (5) it is 
provided that a work proposed in a notice 
given under subs. (1) may be proceeded 
with in the manner specified in such notice 
in cass the Ohief Officer within one month 
from the receipt of the notice given under 
sub-s. (1) has neither passed orders under 
sub-s. (2) and served notice thereof, nor 
issued a provisional order under subsea. (4). 
So that where a notice specifying the 
building sought to be constructed is given 
and the Ohief Officer has not taken any 
steps within a month in relation thereto, 
the building owner can proceed with his 
proposed construction, and I think that 
is on the basis that the consent of the 
Chief Officer must, in such circumstances, be 
implied. 

Section 137, under which the present 
conviction took place, comes within a group 
of sections commencing with s. 127 entitled 
“rowers connected with drainage, etc." 
and the section, so far as is material, pro- 
vides that the standing committee may by 
written potice require that any sewer, drain, 
privy, water-closet, urinal, house gully 
or cesspool on any land within a Municipal 
Borough, constructed, re-built or unstopped 
either without the consent or contrary 
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to the orders, directions or general regula- 
tions or by-laws, of the Munizipality, or 
contrary to the provisions of any enact- 
ment in force at the time when it was so 
constructed, re-bulit or unstopped, shall 
be demolished, and the building owner is 
also liable to pay a fine not exceeding 
Rs. 25. The learned Sessions Judge ex- 
pressed the view that s. 123 was not con- 
cerned with the question of drainage be- 
cause the later group of sections beginning 
with s. 127, and including s. 137, deals 
expressly with the subject of drainage, and 
therefore he considered that where the 
standing committee required a drain to be 
demolished under s. 147, it would be no 
answer to say that it had been constructed 
under a notice given under s. 123 after 
the lapse of a month, no action having 
been taken by the Chief Officer. The 
learned Sessions Judge was of opinion that 
the provisions of 3. 123 did not apply and 
that if the drain had been constructed 
without the consent of the Municipality, 
then a conviction could properly be record- 
ed under s. 137. I am not able to agree 
with that view of the learned Sessions 
Judge because s. 123 does in terms deal 
with the drains and sewers of the proposed 
new building, and it would be impossible to 
supply an accurate plan of a proposed 
new building unless the drainage system 
(if there wis to be any) was included. It 
seems to me impossible to hold that where 
& proper notice has been given under s. 123, 
and the proposed building including the 
drains has been proceeded with properly 
under sub-s. (5), nevertheless the Municip- 
ality can require the drains to be removed 
under s. 137. I think that in such cases 
the answer is that the consent of the 
Municipality has been obtained by implica- 
tion having regard to the provisions of 
8. 123, sub-s. (5). No doubt, there may 
be a good many cases which fall either 
under tha provisions of s. 123 or under the 
provisions of s. 137, but primarily s. 137 
is designed to give to the Municipality 
& power exercisable at any time merely by 
notice in writing to require the demolition 
of a drain constructed without proper con- 
sent or contrary to regulations, whereas 
the penalty under s. 123 for breach of that 
section is primarily a fine, and demolition 
can only be ordered after conviction has 
been obtained under sub-s. (7) (b). Now 
if that is the right construction of the two 
sections, the question here is whether on 
the facts a notice of the proposed new 
building and drainage system was given 
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and no action taken by the Chief Officer 
within a month. What happened was 
that in 1934 the accused sent to the 
Municipality a plan and I gather, though 
the Magistrate does not say soin so many 
words, a notice as tothe proposed building 
which he was going to construct, but that 
plan did not refer to the present drain 
and septic tank to which objection is taken. 
That original plan was approved by the 
Municipality. Then on Janvary 6, 1936, 

6 accused sent afresh plan to the Muni- 
cipality showing the drain and the septic 
tank to which exception .is now taken, in 
red. That plan is headed “Proposed 
drainage and septic tank of F. P. No. 670”. 
The Magistrate says there was no appli- 
cation for leave to carry out the work, but 
there is such an application on the record. 
On March 18, 1936, the accused sent an 
application to the Municipality with a 
further plan requesting the Municipality 
to permit him to construct 8 septic tank 
and a water-closet. He then started to 
construct his new drainage in the month 
of April, 1936, that is to say, more than a 
month after he sent the plan in January 
but less than a month after he made the 
application of March 18. 

Now, the lower Oourts have both held 
that the sending of the plan in January, 
1936, without any formal application for 
leave to build and any formal notice, does 
not amount tothe giving of a notice under 
sub-e. (1) of s. 123, though the learned 
Additional Sessions Judge, as I have said, 
seems to consider that s. 123 is irrelevant 
and the case turus entirely on s. 137. In 
my opinion, the sending of the plan in 
January with the endorsement upon it 
saying that it was a plan as to the pro- 
posed drainage and septic tank does 
amount tothe giving of notice to the Ohief 
Officer as to the work proposed to be con- 
structed, even apart from the letter to 
that effect which I find on the record. 
That plan was sent after the submission 
of the former plan, and I think the 
Municipality must have understood from 
it that it was proposed to make the altera- 
tion shown in that plan to the building 
and drainage shown in the earlier plan. 
There is nothing in s. 123 which requires 
that the notice should be in a document 
separate from the plan. I apprehend that 
the notice can be endorsed on the plan 
and I think in the circumstances of this 
case the plan sent to the Municipality 
‘was sufficient notice under sub-s. (1) of 
s. 123 apart from any covering letter 
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asking for leave, and as no action was 
taken fora month, I think that the 
accused was entitled to proceed with the 
work under sub-s. (5). That being 80, 
there was implied consent on the part of 
the Municipality which would prevent a 
conviction being recorded against him 
under 8.137. In my judgment, therefore, 
the application must be allowed, the Rule 
made absolute and the fine refunded. 

Divatila, J—I agree. Although I find 
a certain amount of difficulty in reconcil- 
ing the provisions of ss. 137 and 123 of 
the Bombay Municipal Boroughs Act, 
I am of opinion that the facts of the pre- 
sent case come under s. 123. In 1934, 
the petitioner applied in the first instance 
for permission to erecta building and for 
that purpose sent a plan to the Munici- 
pality on August 11, 1934. Thereafter 
when the building was completed by the 
end of 1935, he sent, as required bys. 124 
of the Act, a completion plan to the 
Municipality, and also a plan of the pro- 
posed septic tank with the drainage which 
the petitioner wanted to add to the newly 
constructed building. Along with the 
plan he sent a letter in a printed form to 
the Municipality in which he stated that 
he was sending the completion plan and 
also a plan for the proposed tank as well 
as the septic tank, and he specifically 
sought permission to construct the septic 
tank as proposed inthe plan. That being 
so, this application, which was made on 
January 6, 1936, was really a . supple- 
mentary application to the original appli- 
cation of 19384 and would fall under s. 123 
of the Act. The present case would, there- 
fore, be governed by sub-s. (5) of s. 123 
and asthe date of the application for con- 
structing the septic tank is to be regarded 
as January 6, 1936, and not March 18, 
1936, and the septic tank was constructed 
more than one month after the date of 
the first application, viz, January 6, 1936, 
to which the Municipality did not reply, 
the petitioner was justifiedin constructing 
the septic tank without waiting for any 
order from the Municipality. I therefore 
agree that the Rule should be made absolute 
and the fine refunded. 

D. Rule made absolute. 
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LAHORE HIGH COURT 

Oivil Miscellaneous No. 336 of 1936 
November 25, 1936 
ADDISON AND Din MUHAMMAD, JJ. 
Sardar KIRPAL SINGH AND otagRs— 
ABSBSS8ERS—PETITIONBRS 
VeTSUus 
OOMMISSIONER or INCOME-TAX, 
LAHORE—Oppositge Party 

Income Tax Act (XI of 1922), 3. 66—Question of 
law—Oonclustons drawn by Income-tax Authorities 
without material — Question, tf one of law. 

Whatever conclusions are arrived at by the Income- 
tax Authorities, they mutt have some material to 
support them, and in case it is contended that there 
is no material for those conclusions, the question 
does resolve itself into one of law. 


Mr. Mehr Chand Mahajan, for the Peti- 
tioners. 

Messrs. J. N. Aggarwal and 8S. M. Sikri, 
for the Opposite Party. 


Din Muhammad, J.—The assessees in 
this case required the Commissioner of 
Incomert#x under sub-s, (2) of s. 66, 
Income Tax Act, to refer to the High Court 
several questions of law arising out of the 
appellate order of the Assistant Gommis- 
sioner of Income-tax in the matter of their 
assessment for the year 1934-35. There- 
upon, the Commissioner drew up a state- 
ment of the case and referred the following 
three questions to this Oourt: (1) Was 
there no material upon which the Assis- 
tant Commissioner could uphold the find- 
ing that Sardar Kirpal Singh, and his 
three brothers constituted "a Hinda un- 
divided family ? (2) Was there no material 
upon which the Assistant Commissioner 
could uphold the finding that each of the 
sources of income comprised in the assess- 
ment belonged to the said family? () 
Was assessment upon the said family not 
validly based upon notices addressed to 
Sardar Kirpal Singh, without specification 
of status? Not being satisfied with the 
statement of the case made by the Com- 
missioner and the questions referred to us, 
the agsessees moved this Court under 
s. 66 (1), praying that the Commissioner 
be called upon to refer certain other ques- 
tions of law also that arosa in their assess- 
ment. 

The facts bearing upon the questions of 
law involved in this case may shortly be 
stated. Jawanda Mal and his four sons 
were assessed as Hindu undivided family 
up to 1927. In the meantime, they had 
opene a branch of their buiness in 
London. On March 15, 1927, they 
formed themselves into a company. Out 
of the four sons of Jawanda Mal, Balwant 
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Singh was for the time being excluded; 
the other three song had a share each; 
Jawanda Mal had four and the three 
ladies of the family had a share each. 
This company was duly registered on 
June 10,1927. Later, Balwant Singh, too, 
applied for a share and one share was 
allotted to him on June 24, 1927. Soon 
after, Jawanda Ma! died, leaving besides 
other property a sum of Rs. 1,77,000 odd. 
On January 15, 1928, the eons of Jawanda 
Mal divided this cash among themselves 
in the following manner: Each son was 
allotted 400 shares of Rs. 100 each, thus 
disposing of Rs. 1,60,000. The balance 
which amounted to Rs. 17,000 odd was 
deposited with the company in the name 
of Musammat Dhan Devi, the widow of 
Jawanda Mal, at a fixed rate of interest. 
After 1928, the Income-tax Authorities 
treated the four brothers as individuals 
apart from their company. On February 1, 
1930, the brothers opened a branch of 
their business at Colombo. No change in 
their status took place up to 1934, In the 
1934-35 assessment, however, the question 
was taken up for the firat time, whether 
they could claim to be assessed as indivis 
duals and not as members of a Hindu 
undivided family, and decided against 
them. The Income-tax Authorities have 
not only assessed them as a Hindu undivid- 
ed famly but also treated the sum deposit- 
ed in the name of their mother, Musammat 
Dhan Devi, as a part of the joint family 
property and to the profits made by the 
company within British India, they have 
added Rs. 10,000 as profits received from 
Oolombo and London. 

The additional questions proposed by 
the assessees relate to the inclusion of 
their mother’s deposit in the so-called 
joint family property and the addition of 
Rs. 10,000 to the income of the said 
family on account of their proiits on 
Colombo and London business. The only 
other point raised by the assessees is as to 
ths form of question No. 3 referred to 
above. After hearing Oounsel on both 
sides, we are satisfied that the questions 
proposed by the assessees do arise in this 
matter and that the question No. 3 formu- 
lated by the Commissioner also requires 
alteration on the lines proposed by them. 
Whatever conclusions are arrived at by 
the Income-tax Authorities, they must 
have some material to support them, and 
in cage it is contended that there is no 
materiel for those conclusions, the ques- 
tion does resolve itself into. one of law. We 
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accordingly formulate the fcllowing two 
questions in addition to the three ques- 
tions referred to us by the Commissioner: 
(4) whether there is no material for the 
finding that the deposit held by Musammat 
Dhan Devi inthe Pioneer Sports, Limited, 
was not her separate property, (5) Whether 
the Income tax Officer was legally justi- 
fied in raising a presumption that any 
income was received in India from Colombo 
or London. Besides we alter question No. 3 
in the following manner: (3) Whether 
the notices which issued to the four 
brothers were sufficient notice to the 
Hindu undivided family, if any, having 
regard to ss. 2 (9), 3 and 63 (2). This 
alteration has been necessitated on account 
of the argument advanced by the assessees’ 
Counsel that a notice served on an indivi- 
dual is not a valid notice to afamily. We 
accordingly require the Commissioner to 
refer to this Court the two additional 
questions of law also as formulated above 
and the third question in its altered form 
and to draw up a statement Of the case in 
relation thereto and refer it with his own 
opinion thereon to this Court. There will 
be no order as to the costs of this petition. 
Order accordingly. 





ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 175 of 1934 
October 29, 1937 
OOLLISTER AND BAJPAI, JJ. 

JAINT SINGH AND OTERRS— DHEANDANTS 
—APPRLLANTS 
VETEUS 
NAND RAM AND oTagRs—PLAINTI PFs — 
RESPONDENTS 

Land tenure—Khatkari tenure — Existence of ghar- 
padhan, tf essential for pacca Khatkari—Village 
Khururt in Kumaun held pacca Khatkari village, 

In pacca Khaikari villages there is usually a ghar- 
padhan, but it does not follow therefrom that if there 
is no ghar-padhan ina village, the village is neces- 
sarily a kachcha khaikari village. 

Held, that though there is nosuch ghar-padhan in 
Mouza khururi, in village Kumanon, itisa pacca 
Khbaikari village. 

(History, origin snd incidents of kbaikari tenure 
traced. | 

S. O. A. from the decision of the District 
Judge, Kumaun, dated November 1, 1933. 

Mr. B. L. Dave, for the Appellants. 

Mr. N. D. Pant for Mr. M. Waliullah, for 
the Respondents. 


Bajpai, J.—This is an appeal by the 
defendants and arises out of a suit brought 
by the plaintifs for a declaration that 
Mauza Khururi,@ villagein Kumaun, was 
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a pucca khaikari village. The appeal came 
up for hearing before a Bench of this Oourt 
on February 24, 1937, when we remitted 
certain issues to the lower-Appellate Court 
under O. XLI, r. 25, Civil Procedure Oode. 
That Oourt has returned its findings and 
objections have been taken to those findings 
by learned Oounsel for the plaintifs respon- 
dents. 

Before we discuss the findings and the 
objections taken to them, it is necessary 
to statein some detail the nature of the 
tenure with which we are concerned in the 
present case. In our former order, quoting 
from Stowell’s Manual of the Land Tenu- 
res of the Kumaun Division, we pointed 
out that there were two distinct tenures 
which have unfortunately been called by 
ihe same name “khaikari” in Kumaun. 
One class of tenure is what may be called 
the under-proprietary khaikari, that is 
pucca khaikari, and the other, the occu- 
pancy khsikari or kachcha khaik ari. The 
first class consists of ex-proprietors who 
have still got under-proprietary interests 
in the land and are superior to ordinary 
occupancy tenants, while the second class 
consists cf mere occupancy tenants. The 
pucca khaikars are really representatives 
of old proprietors who bold the entire area 
of the village in virtue of having first 
reclaimed it from waste. In olden days the 
collection of revenue was farmed to influen- 
tial landholders in the neighbourhood who 
began to assért rights over the tracts en- 
trusted to them even after the British 
revenue settlements had been introduced, 
although their official position as collectors 
and farmers of revenue was abolished. In 
course of time they established themselves 
in a kind of quasi-feudal position as over- 
lords of the villages of such tracts and 
were generally known as sayana, and the 
cultivators continued to pay them various 
dues in kind or service. These dues were 
cot of the nature of rent and did not 
imply that the eayana had any proprie- 
tary title in the villages ; they were really 
a remuneration for the many services 
which he could render in deciding disputes 
or representing the people before higher 
authorities, and a tribute of respect to his 
higher birth and position (p. 82. of Sto- 
well's Book). Thus the pucca khaikare had 
proprietary interest in the land, though 
they wereinferior inrank to the sayana 
wko established themselves as overlords. 
These pucea. khaikars are in all respects 


„equal to proprietors with the exception that 
they cannot sell their holdings and they 
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pay asmall sum in addition to the quota 
of revenue due from the land recorded 
in their names (Sir Henry Ramsay's 
Kumaun Report, p. 15). This small sum 
ig paid as malikana to the hissedar. The 
proprietors or the hissedars have no power 
to interfere with these khaikars or their 
land, waste or cultivated (Sir Henry Ram- 
say's Report, p. 16). 

In E. K. Pauw’s report on the Tenth 
Settlement of the Garhwal District, the 
following passage regarding khaikari tenure 
has been quoted from Mr. Traill who, it 
might be mentioned, made a settlement of 
the Kumaun Division in the year 1817: 

“Where the land granted was elready held in 
property by others, those occupant proprietors, if 
they continued on the estate, sank into tenante of 
the new grantee, who, moreover, by the custom of 
the country, was permitted to t one-third of 
the estate into his own immediate cultivation or sir. 
Of the remainder of the estate, the right of cultiva- 
tion rested with the original occupants, who were 
now termed khaiksrs or occupante in distinction 
from thatwan or proprietor,” 


Mr. Pauw then goes on to say: 

“Tt would appear that if the grantee did not at 
once exercise his right to take part of the villa 
into his own immediate cultivation, he was su 
sequently debarred from getting a footing there 
at all, and remained entitled merely to his mano- 
rial dues.” $ 

It seems that the former class of village, 
where the grantee or the sayana or the 
hissedar took a portion of the estate into 
his immediate cultivation, became a kachcha 
Khaikari village and the second class cf 
village where the grantee did not at once 
exercise, his rights totake a part of the 
Village into his own immediate cultivation 
became a puces khaikari village. Bearing 
the above observations in view, one has 
got to consider the facts of the present 
case. At the time of Traill’s Settlement 
of 1817, the village consisted of about 2254 
nalis, but we cannot find out how much 
of if was inthe cultivation of the original 
occupants. We come then to Beckett's 
Settlement (1862-73) when according to 
the statement of Murlidhar Pant, the land 
record peshkar, the measured land in vil- 
lage Khururi was 570. 14-16 nalis. Out of 
this, 486-6-16 nalis was in the cultivation 
of Khaikars. Out of the balance oi 84-8-16 
nalis, 58-13-16 nalis was recorded as Gaon 
Sanjain Parat Bahak land, 4-3-16 nalis 
was recorded as Malguzari land, and 
22-9-16 nalis was recorded as having been 
gifted to one Bachi Ram. There is a slight 
errore Of 1-16 nali in the above statement 
of facts, but thatis how the statement of 
Murlidhar runs. It is stated on behalf of 
the plaintiffs that the above state of affairs 
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shows that the village Khururi was a 
pucca khaikari village, because practically 
the whole of the measured and culti- 
vated land was in the possession of khai. 
kars, whereas it is argued on behalf of 
the defendants that the above state of 
affairs is consistent only with the village 
being akachcha khaikari village, because 
84 8-16 nalis was entered as the khud- 
kasht of the hissedars. It is clear that 
84-8-16 nalis require some discussion, 
because the whole controversy ranges round 
that area. Now 58-3-16 nalis are entered 
as Gaon Sanjait Parat Bahak land. Accord- 
ing to Stowell’s Book, p. 39: 

“The undivided village land is usually managed 
by the ar or padhan on behalf of the panch 
hissedars, eoretically all the hissedars should 
profit by it proportionately to the extent of their 
shares either by holding a portion of the land or 
by receiving a share of the profits to go towards 
paying their shares of the revenue agsessed on it 
(if any) and perhaps a little more. In prac- 
tice, Pk, there are various methods of hold 
or managing such land In some cases the hi 
themselves cultivate it in fairly proportionate ahares 
by mutus] consent and pay the proportion of the 
revenue due fromthem according to the amount of 
the recorded shares. In other peg Waray forest 
and wasteland is s the Gaon Sanjait is left 
uncultivated and preserved for pasture, the hissedars 
paying the revenue as above.” 


Gaon Sanjait land may, therefore, either: 
be under the cultivation of the hissedars 
or might be left uncultivated and preserved 
for pasture, but this area of 58-13-16 nalis 
is recorded as Gaon Sanjait Parat Bahak 
land, and according to an observation a 
p. 41 of Stowell’s Book, this is uncultiva- 
ted waste land which is measured but on 
which no revenue is assessed. It appears 
that Mr. Backett had issued instructions to 
the Amins that only terraced land should 
be measured, but these instructions were 
not quite followed and some other lands 
were also measured, and when the mistake 
was discovered, the measurement was allowed 
to stand but no assessment was made on 
such lands. It is difficult, therefore, to say 
straightway whether this land was at all 
cultivated at some time by the hisse- 
dars or whether it was left by the village 
community for purposes of pasture and 
grazing. The learned District Judge be- 


fore remand observed as follows : 

“The Gaon Sanjait Parat Bahak is what one 
might eall old -fallow land once cultivated but 
out of cultivation for a long time, Two persons, 
Lacham Singh and Bhagat Singh, are entered ag 
sirtans and they are also samtndars. As this land 
was not cultivated at the settlement, the entry 
cannot be based on seeing these men in actual 
possession, and we cannot, therefore, say for 
certain ifthey did cultivate it or for how long 
nor why they gave it up and for all that ong 


ars 
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knows this may be an attempt by (the) zamindar 
pee footing which was defeated by the khai- 


It would appear that he was of the opi- 
nion that the entry of Lacham Singh and 
Bhagat Singh zamindars being in cultiva- 
tory possession of this land was more or 
less fictitious. The learned District Judge 
after remand (who, it might be mentioned, 
was a différent officer) examined Murlidhar 
Pant, the land record peshkar, again and 
got- from him the fact that ont of a total 
area of 58-13-16 nalis, 25-12-16 nalis are 
Shown as under cultivation and 30-1-16 
nalis as ijran, that is, fields that might be 
cultivated every fifth or sixth year. There 
then another entry which is not quite 
intelligible, because.in respect of 27-8-16 
nalis Lacham Singh appears as sirtan, 
while. in respect of 18816 nalis Lacham 
Singh. and Bhagat Singh appear as 
sirtans. Nosirtan is entered as sgainat 
12-13-16 nalis. If only 28-12-16 nalis are 
shown as under cultivation and 30-1-16 
nalis ale shown as ijran, it is curious how 
Lacham Singh and Bhagat Singh appear 
&8 sirtans against 46 nalis. It is also 
remarkable that the entries have remained 
the same, though Lacham Singh and Bhagat 
Singh have been dead for years. From 
these entries alone it is not possible to come 
to a defnite conclusion that the hissedars, 
Lacham Singh and Bhagat Singh, had 
actual cultivatory possession over 58-3-16 
nalis. Mr. Stowell in his book at pages 
17 and 18 says: 

“Owing, however, to venality, carelessness or 
ignorance on the part of the Amins, who made the 
original entries, and the lack of intelligence and of 
caution on the part of the villagers, a great many 
wrong entries remained uncorrected; in very many 
cases the villagers concerned never discovered 
thatthe entries were wrong for years afterwards. 
These mistakes are most common in the older records, 
such as those of “Mr. Beckett's settlement, which still 
hold good for all the old cultivation in Almora, 
and they consist most frequently of the entry of 
specific fields in the names of the wrong hissedar or 
khaikar, though there sro a gocd number of 
mistakes ‘due to the mistaken entry of the namesof 
certain men as co-sharers in joint shares. ... I$ 
is, therefore, necessary to enter a caution against 
giving the settlement records in thehills any such 
weight of presumption as attaches to the regularly 
revised and checked village papersin the plaina. 
In the cassof the latter papere, the much greater 
familiarity of the people with their annual records and 
the greater caution taught by experience is a further 
safeguard against error,” 

From the entries in connection with 
58-13-16 nalis which we havé discussed so 
far, it would be dangerous to come to any 
definite conclusion as to whether these 
nalis were ever the khudkasht land of 
thé hissedars, - more ~ particularly-- when 
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the learned District Judge after remand 
says: 

ae is probably correct that ib is waste land used 
as gauchar ofthe village. I would, therefore, hold 
that this area of 58-13-16 nalisis in no one's 
possession at present.” 

It is extremely unlikely that the hisse- 
dars, who areinterested in denying that 
the village is a pucca khaikari village; 
should have allowed any area of land to 
pass out of their enlitivatory possessions 
if it was ever in their effective possession. 
We are further strengthened in this view 
by the fact that in the year 1903 at the 
time of Goudge’s Settlement, when 838 13-16. 
nalis were brought under caltivation, the 
zamindars were entered as against the 
same 08-13-16 nalis (Gaon Sanjait Parat 
Bahak land) only, whereas the khaikars 
brought over 250 nalis nayabad under 
their cultivation. One would have ex- 
pected that when fresh land was being 
reclaimed the hissedars alongwith the 
khaikars, would have tried to reclaim 
some more land near about the land which 
was already in their possession. Weare, 
therefore, inclined to hold that we should 
ignore these 58-13-16 nalis which ‘are 
entered as Gach Sanjait land at ` the time 
of Beckett's Settlement and not draw any 
deductions adverse to the plaintiffs from 
the above entry. 


Then there is a small area of 3-3-16 
nalis entered as malguzari land. This 
area of land is presumably not in the 
possession of a khaikar, but this might 
also beignored. There is usually in the 
villages of Kumaun a padhan or malguzar 
who isthe head of the village community, 
collects the revenue andis also a Police 
officer; he manages the village common 
land and its affairs generally subject 
to the approval of the hissedars, and 
provides coolies for c:rriage, etc., according 
to custom. (Stowell’s Manual p. 105). 
His remuneration commonly takes the 
form of padhanechari land which is 
held by him, rent and revenue free, as 
sirtan of the State as hissedar (Stowell's 
Manual p. 110). The holding by a 
padhan hissadar of padhanchari land in 
a khaikari village is not a holding of khud- 
kasit. He holds such land in the capacity 
of a sirtan of Government and not with 
hissadari right in it (Stowell’s Manual 
p. 91°. No inference adverse to the plain- 
tiffs ought to be drawn from the enfry of 
this small area as malguzari land. 

We have now to consider 22-9-16 nalis 
said to have been giftedsby the hiasadarg 
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to Bachi Ram. According to the learned 
District Judge, after remand, the gift was 
made by the whole body of hissadars. It 
is not however, quite clear from the re- 
cords whether the gift was only regarding 
12-7-16 nalis or 229-16 nalis. According 
to the statement of the land record peshkar, 
10-2-16 nalis appear as the khudkasht of 
Bachi Ram while the remaining 12-7-16 
nalis are shown both in tke tahris and 
also in the muntakhib as gifted by the 
hissadars. It was assumed by the learned 
District Judge hefore remand that the 
entire 229-16 nalis were gifled by the 
hissadars. Jt has been made quite clear by 
the learned District Judge after remand 
that Bachi Ram is a khaikar in respect of 
92-7-16 nalis and that these 22-9-16 nalis 
are different from the §$2-7-16 nalis. 
Although we remitted an issue on the 
point as to how this gift was made, the 
finding on remand is not quite satisfactory, 
und we are not surprised, because the 
finding after all could be on the basis of 
the revenue records which themselves do 
not point to any definite conclusion. Bachi 
Ram’s name does not appear as a hissadar 
up to the time of Beckett’s Settlement, and 
we do not know there is an entry of 10-2-16 
nalis as his khudkasht, nor do we know 
the circumstances under which a gift was 
made to him in respect of 12916 nalis. 
There is no record of any area of 12-9-16 
nalis being ever in the possession of the 
hissadars who are said to have gifted the 
sameto Bachi Ram. If, however, a khaikar 
acquires some hissadari right over his own 
holding or other holdings in the village, 
there 18 no reason why he should not con- 
tinue to be a khaikar in his cultivating 
possession (p. 91 Stowell’s Manual). Bachi 

am was succeeded by Kishan Dev, who, in 
his turn, was succeeded by Jibua, and the 
names of al] these three persons appear 
against 22-9-16 nalis. Chandramani, son 
of Jibua, wag produced as a witness after 
rewand, but hisevidence is not quite satis- 
factory, and this is not strange, because at 
the present moment he occupiestwo differ- 
ent capacities, one as a hissadar and the 
other as a khaikar. There is no doubt, 
however, that Bachi Ram and his descen- 
dants are khaikars in respect of 92 nalis 
at least, and the mere fact that he has 
acquired hissadari rights in the village 
would not change the character of the 
village. Bachi Ram, according to the 
record, was in possession cf 10-2-16 nalis 
from before—we do not know if he was 
in possession thereof as a khaikar nor do 
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we know if he was in possession of it as 
a hissadar; and a gift of another 12-7-16 
nelis was made to him by the hissadars 
which land never seems to have been 
entered as the khudkasht of any hissadar 
and all this might be an attempt by the 
hissadars to make it appear that some of 
them were in possession of a small area of 
land as khudkasht. We are not prepared 
to draw an inference adverse to the plain- 
tiffs from the entry of 22-9-16 nalis against 
Bachi Ram. 

We have discussed all the entries at the 
time of Beckett's Settlement and our con- 
clusions have been stated as above. We 
now come to Mr. Goudge's Settlement of 
1803. As stated before, some nayabad 
land was brought into cultivation daring 
the course of about 30 years and the 
measured land in 1903 was &38-13-16 
nalis, Out of this, 738-7-16 nalis were in 
possession of khaikars, 58-13-16 nalis 
were entered a3 Gaon Sanjait Parat Bahak 
land, 3 3-16 nalis were entered as mal- 
guzari land, 22-915 nalis were entered 
against Bachi Ram, 15-4-16 nalis were 
entered as the khudkasht of certain hissa- 
dars. It is not necessary for us to discuss 
any entry except the one relating to 
15-14-16 nalis. Our observations regarding 
the other entries hold gcod even at the time 
of Goudge’s Settlement. These 15-14-16 
nalis are undoubtedly distinct from tho 
previous 58-13-16 nalis inasmuch as it was 
all newly recorded land, but the curious 
feature about these nalis is that the sirtans 
shown against these are Jivanand, Kulo- 
moni, Bhandey and Lachi who are all 
khaikars. It is practically impossible to 
express an opinion, as the learned District 
Judge aiter remand says, as to whether 
these khaikars were previously in posses- 
sion of this land inasmuch as this land was 
all probably nayabad; but even here we 
get no entry of any hissadar being in 
actuat physical possession of this area 
without the intervention of sirtans who. ag 
we mentioned before, are all khaikars. We 
cannot, therefore, say that the hissidars 
managed to obtain effective possession over 
any extra area of land even in 1903. 

Mention may now be made of suit No. 38 
of 1915 of the Court of the Assistant 
Oollectcr, First Olass, Ranikhet Division. 
This was a suit by the hissadars of the 
Village and was for the recovery of the 
lapsed holding of one Pundev, a khaikar. 
This suit was decreed and itis said that if 
the village was a pucca khaikari village, the 
lapsed holding should never have gone to 
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the hissadars, but should have gone to the 
remaining body of khaikars, for, as we men- 
tioned before in our order dated Febru- 
ary 24, 1937, if there was any principle 
indisputably settled in the case of these 
khaikari villages, it was that on the death of 
a khaikar without direct heirs the lapsed 
holding reverted to the whole community 
of khaikars and not tothe hissadars. We 
view with some suspicion this litigation of 
1915. The judgment of the learned Assis- 
tant Commissioner began with the obser- 
vation that the village was admittedly, 
what is called popularly, the kachcha 
khaikari village. The defendants to the 
suit were Bhandev, a collateral of Pundev, 
Ram Kishan, a hissadar of the holding 
who supported Bhandev, and Jivanand, 
son of Kishna, who, for all we know, might 
be a descendant of Bachi Ram about whom 
so much bas been said before. No khaikar 
seems to have been impleaded as a defen- 
dant in the suit, and the adjudication that 
the plaintiffs were entitled to the lapsed 
holding was obtained in the absence of the 
community of khaikars. Some evidence 
Has been given after remand to show that 
in spite of this litigation the khaikars are 
in possession of this holding as well. This 
holding consists of an area of 53-15-16 
nalis, and although the evidence of the 
plaintiffs’ witnesses might not be very re- 
liable, the utmost that can be said is that 
the khaikars did not assert their right 
when Pundev died. From this fact alone, 
however, the status of the village should 
not be changed nor should the privileges of 
the other khaikars be prejudiced. Stowell 
has pointed out at p. 83 that the khaikari 
Villages have always been and still are the 
object of constant attack by the hissadars 
anxious to effect an entry and break down 
their privileged position, and at p. 90 he 
suggests that the mere fact that a hissadar 
has effected an entry into the village and 
got some khudkasht possession should not, 
on principle, affect the status of the re- 
maining khaikarsso far asthe remaining 
lands are concerned. He says that there 
is no equity in holding that a whole body 
of under-proprietary cultivaters should be 
reduced to an inferior position merely by 
a hissadar getting possession of one hold- 
ing; and if a zamindar has bought out one 
of his under-proprietors, there is no justifi- 
cation for the conclusion that all the other 
under-proprietors should be reduced to the 
status of- occupancy tenants. These cbser- 
vations app:y with full force to the circum- 
stances of the present case, and we hold 
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the view that from the result of the litiga- 
tion of 1915 alone tha status of the village 
should not be reduced to a kachcha khaikari 
Village. 

Some support was sought by the defen- 
dants from the fact that village Khururi 
is a hamlet of village Ohaura and that the 
latter village ia admittedly a kachcha 
khaikari village, but it is quite clear that 
the two villages have a different hukum- 
nama (Record of Rights) and were measured 
with distinct and separate boundaries in 
the year 1880. They are quite separate 
entities ever since the time of Beckett's 
Settlement and, according to the map of 
the Amin the abadis of the two villages 
are at a distance of about 1,500 yards. They 
were not assessed separately up to the 
year 1845 A.D. probable, but since shortly 
after that they have continued to be 
assessed separately and the incidents of 
Ohaura should not be made necessarily to 
apply to Khururi. In pucca khaikari villages 
there is usually a ghar-padhan, as men- 
tioned by Stowell, but it does not follow 
therefrom that if there is no ghar padhan 
in a village, ‘and it is conceded that there 
is no such ghar-padhan in Khurari), the 
village is necessarily a kachcha khaikari 
village and we are not prepared to hold 
against the plaintiffs on this ground. 

We have discussed above all the findings 
of thé various Subordinate Courts in the 
present case, and we have also considered 
the arguments that were advanced before 
us on those findings, and we can see no 
justification for arriving at a conclusion 
contrary to the one arrived by the learned 
District Judge before remand. We, there- 
fore, dismiss this appeal with costs. 

D. Appeal dismissed. 
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REVAPPA SATAPPA SHINTRE AND ofapes 
—PLAINTI pFS— RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 67-A— 
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morigages on same PropN f 
Section 87-A, Transfer of Pro ing in- 
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Act, 


1938 


B. 87-A, can be confined only to mortgagesupon the 
same property. 

F. ©. A, from a decision of the First 
Olass Sub-Judge, Belgaum, in Suit No. 288 
of 1932. 

Mr. B. D. Belvi, for the Appellants. 

Mr. H. B. Gumaste, for the Respondents. 


Macklin, J.— This is a suit on a mort- 
gage purporting to be for Rs. 3,000 executed 
in 1919 by defendants Nos. 1 to 3 in favour 
of the plaintiffs. The claim was allowed in 
the main by the trial Court and instal- 
ments were refused. The defendants now 
come in appeal on the ground that the 
consideration was not paid in full, that 
instalments should have been allowed, and 
that s. 67-A, Transfer of Property Act, is 
a bar to the present cuit. I take first the 
‘questicn of s.67-A; That section provides 
that 

“a mortgagee who holds twoor more mortgages 
executed by the same mortgagor in respect of each 
of which he has a right to obtain the same kind 
of decree under s. 67" 
cannot sue on his mortgages separately. 
It was contended in the lower Court also 
that this section was a bar to the present 
suit, since upon the same day as the mort- 
gage in this suit was exeguted, a further 
mortgage for Rs. 2,000 was executed bet- 
ween the same parties and a suit upon 
that further mortgage has already been 
brought in the Ohikodi Oourt. The learned 
trial Judge, however, held that the section 
was not a bar to the present suit, partly 
hecause the mortgages were not upon the 
same property (and the learned Judge was 
of opinion that 67-A refers only to two or 
more mortgages upon the same property) 
and partly because in his view s. 67-A is 
not retrospective and cannot apply to a 
morigage .executed before April 1, 1930. 
I have some doubt asto whether upon the 
strict wording of the section its operation 
can be confined only to mortgages upon 
the same property, though it may be that 
the section was enacted because of the 
possible hardship to a mortgagor who has 
twice mortgaged the same property having 
the property sold subject toa prior mort- 
gage and being put to the inconvenience 
of two suits in respect of the same pro- 
-perty. But I have no doubt that the 
learned Judge was right when he says that 
the section cannot apply to mortgages 
executed before April 1, 1930, since the 
section was inserted by s. 32, Amending 
Act %X of 1929, and s. 63, Amending Act 
says in effect that s. 32, Amending Act, is 
not retrospective. = 
~- On-the question of consideration, what 
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is denied is the consideration for the bond 
of Rs. 1,000 which is expressed to form 
part of the consideration of the suit mort- 
gage. We have been through the evidence 
and are satisied that the consideration 
for the bond is proved and therefore that 
the consideration for the mortgage in suit 
is proved The last point isthe question 
of instalments. The learned Judge has 
refused instalments mainly upon the ground 
that the defence was false in its denial 
of the receipt of the consideration. We 
are asked to set aside that part of the 
order since the defendants did in fact 
admit more than half of the consideration. 
But we are informed that up to the pre- 
sent time nothing whatever has been paid 
upon the mortgage, and in view of this 
fact and the apparent fact that the defen- 
dants are more or less well-to-do, we see 
no reason to disturb the order of the 
lower Court with regard to instalments, 
The result is that the appeal must be 
dismissed with costs. 
D. Appeal dismissed. 
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Contract =Pledge—Oral evidence—Baskets of jade 
deposited with certain person— te about nature 
of deposit—Oral evidence, admissibility of. 

Where a person deposited a number of jade 
baskets with other person and in a suit the nature 
of such deposit is in dispute, oral evidence is ad- 
missible to show whether the jade was put there for 
safe custody merely or by way of pledge. 

F. O. A.against the decree of the Dis- 
trict Court, Myitkyina, dated July 28, 1936. 

Messrs. Hormasji and Masani, for the Ap- 
pellant. 

Messrs. K. C. Sanyal, Kyaw Myint and 
G. D. Williams, for Respondents Nos, 1 
and 3. 

Roberts, C. J.—This is an appeal from 
-å' decision of the Assistant District Judge, 
Myitkyina, by the defendant in an action 
in which Daw Khin, respondent No. I, and 
widow of Chun Lan Tin successfully sued 
him upon a promissory note for the sum of 
Rs. 23,488 together with interest Rs. 1,409 
totalling Rs. 24,897. Li Kyauk Pyin and 
Kyan Yon Ssing were joined as defend- 
ants because they signed the note. The 
former was agent for the -appellant and 
his mother Daw Po -and the latter was a 
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nephew of the appellant. Two firms are 
concerned. Pao Tsi Sheng which was the 
firm name of Chan Hta Hin and Lang 
Ting Ohi which was the firm name of 
Chan Lun Tin who were partners in the 
jade lusiness. Ohan Hta Hin died in 
1928 and sometimein 1931 his son, the pre- 
gent appellant, went with Ohan Lan Tin 
to China and took with them 7 baskets 
of jade to sell. Another 63 large baskets of 
uncut jade were left in the house of Ohan 
Gan Tin and afterwards placed in the 
joss house at Mogaung. After the return 
of appellant and Oban Lan Tin from China, 
Daw Khin made a claim against the Pao 
Tsi Sheng Firm for an account and moneys 
due orto beheld due thereunder. After 
some dispute about whether this account 
was to betaken at Bhamo or Mogaung, 
the representatives of the Pao Tsi Sheng 
Firm with repondents Nos. 2 and 3 accom- 
panied the appellant to Mogaung: they 
took with them a Pleader to advise them, 
and after much discussion they entered 
into an agreement which is Ex.B and 
shows an amount of Rs. 23,488 and a frac: 
tion overdue from the Pao Firm to the Lan. 


The agreement recited : 

‘Tt ig approved that the account affairs of the 
basiness transactions have been clearly closed 
and settled in the presence of both parties and 
witnesses. This statement of affairs is made as proof.” 


This was at theend. At the -beginning 
of the statement of accounts itis also stat- 


“The-oredit and debit accounts of the various 
departments of the business between Pao Tsi Sheng 
‘and Lan Ting Ohi are clearly closed and settled as 
follows.” 


The statement is dated September 23, 
“1934. Now the defence to the suit brought 
by Daw Khin on the promissory note 
dated September 23, 1934 (the same date 
as the settlement), is that the promissory 
note was given “pending a final settlement 
of accounts” and undera promise by the 
plaintiff that she would not enforce her 
claims. The appellant's written statement 
dated a year later pleads that a settlement 
of accounts between the defendants and 
others amorgst whom the plaintiff is in- 
eluded, is still pending and is not conelud- 
ed yet. Sofar from showing want of con- 
sideration, the producticn of Ex. B conelu- 
sively proves its existence. The appellant 
on whom the burden of proof lay, actually 
swore that no accounts were settled at all 
in Mogaung but admitted signing Ex. B. 
He said that after signing the document 
he disagreed with it. It is now pretended 
that the debt was due to the Lang Ting 
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Chi Firm, but itis plain that the nole was 
made out in the plaintiffs’ favour by mutual 
agreement in discharge of this debt as 
agent for the firm. Plaintiff was allowed to 
amend her plaint by claiming a lien on 
the 64 baskets of jade left at her husband’s 
house. It seems to us idle to say that they 
were not deposited as security for payment 
of the amount due upon their removal to 
the joss house at Mogaung. One of the ap- 
pellant’s own witnesses Wang Hsan Yao 
says in precise terms that they were en- 
trusted with the jade licensee as security 
for the money due on the promissory note. 
Swe Shu Feng. a witness for the plaintiff, 
also saidthat the jade was placed in the 
joss house as security. Yin Sin Tin, a wit- 
ness for the appellant, says : 

“The 64 baskets of jade were entrusted to the jade 
lesses because it was not decided whose jade it was 


and because Kyan Win Ta could not pay Daw Khin 
the money she demanded.” 


Itis agreed that the jade was placed in 
the joss house and oral evidence in my 
opinion was clearly admissible to show whe- 
ther it was put there for sale custody merely 
or by way of pledge The Additional Judge 
disbelieved the evidence of the appellant 
andin his admirably clear judgment dealt 
with the issue of fact on this point in a 
way which we are satisfied was correct. The 
appeal will accordingly be dismissed with 
costs. 

Leach, J.—I agree. 

8. Appeal dismissed, 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 632 of 1936 
December 1, 1937 
Ganga Nata, J. 

PANGU WA —DRFENDANT— APPELLANT 
yersus 
RATAN SINGH-——PLAINTIRE AND ANOTHER — 


DEFSN DANT — RESPONDENTS 

U. P. Municipalities Act (TI of 1916), s. 337—House 
in question situated tn patti included in notified area 
—Zemindar, tf can bring suit for its possession. 

A patti which is included in the notified area 
under s. 337, U. P. Municipalities Act, and in which 
the house in dispute is situated cannot be regarded 
as an agricultural village and the plaintiff ae ita 
zemindar cannot claim any right in the soil and 
cannot bring a suit for possession of the house. 
Behari Lal v. Sukhbir Singh (4), relied on. Rafi 
Ullah Khan v. Mumtaz Begam (1), Sheo Shankar Das 
v. Ram Tahal Koeri (2) and The Bharatpur State v. 
Secretary of State (8), distinguished. 

S. O. A. from the decision of the Addi- 
tional Sub-Judge, Fatehpur, dated Jamauary 
3, 1936. 

Mr. S. N. Seth, for the A ppellant. 


Mr. Haribans Sahai, for the Respondents. 
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Judgment—This is a defendant's 
appeal and arises out of a suit brought 
against him and the other defendant by 
the plaintiff respondent for possession of a 
house situated in plot No 40 in patti ghair 
mustadat in Mauza Bindki Kobna. The 
plaintiff's case was that he was the zamin- 
dar cf the pattt and that the house was 
in occupation of Angana asa riaya. After 
his death his widow was in possession who 
also died about one and half years before 
the suit. The defendants have no right 
to occupy the house and are mere tres- 
passers. Defendant No.1 contended that 
he was occupying the house as tenant of 
defendant No. 2. Defendant No. 2 con- 
tended that he was the adopted son of 
Angana. Jt was also contended on behalf 
of the defendants that the plaintiff was 
not the owner of the site. The trial Court 


found that the plaintiff was not the owner 


of the site and dismissed the suit. On 


_appeal, the lower Court found that the 


plaintiff was the owner of the land as 
gamindar and defendant No. 2 was not 
the adopted son of Angana and consequent- 
jy the defendants had no right of posses- 


‘sion. Defendant No. 1 has come here in 


second appeal. It has been urged on 
behalf of the appellant that the plaintiff 
is not the zamindar of the land in dispute 


and consequently he has no right to get 


possession. It has been admitted by the 
plaintiff's son and mukhtare-am, Arjun 
Singh, that the land in dispute is in 
notified area. Section 337, Municipalities 


. Act, 1916, lays down : 


P The Local Government, by notification, may 
declare that in respect of any local area, other than 
a Municipality, town area or agricultural village, 
it is desirable to make administrative provision 
for some or all of the matters described in ss. 7 and 
8 by extending thereto the provisions of this 
chapter. (2) A local area in regard to which a 
notification has been issued under sub-s. (1) is 
hereinafter called a notified area. (3) The decision 
ofthe Local Government that a local area is not 
an agricultural ,village within the meaning of sab- 
s. (1) of this section shall be final and conclusive, 
and a publication in the Gazette of a notification 
declaring such area to be a notified area shall be 
conclusive proof of such decision.” 

_ According to this section, 8 notification 
18 to be made by the Government in 
respect of any local area other than an 
agricultural village. The decision of the 
Local Government that the local area is not 
an agricultural village shall be final and 
conclusive. After the notification, it can- 
not? be said that the area in respect of 
which a notification has been made is an 
agricultural village Consequently the 
patti which is included in the notified 
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area and in which the house in dispute 
is situated cannot be regarded as an 
agricultural village and the plaintiff as 
its gamindar cannot claim any right in the 
soil. Reliance has been placed by the 
learned Counsel for the respondent on 
Rafi Ullah Khan v. Mumtaz Begam (1), 
Sheo Shankar Das v. Ram Tahal Koeri (2) 


‘and The Bharatpur State v. Secretary of 


State (3). The first two cases refer to Muni- 
cipal area and not to the notified alea. 
The case ofa Municipal area is different 
from that ofa notified area. As laid down 
ins. 3, U. P. Municipalities Act, the Lccal 
Government may by notification declare 
any local area to be a Municipality. There 
is no such restriction as regards the decla- 
ration of any local area to be a Munici- 
pality as is in the case of declaring a 
notified area. An agricultural village 
cannot be included in a notified area as 
laid down in 8.337, sub-s. (1), while any 
local area may be declared to be a Muni- 
cipality under s.3, cl. (1) (a). In the 
third case, the proprietary rights over the 
soil of Mauza Sakitra in which the house 
in dispute was, had been conferred under 
the documents of 1850 A. D. on the 
Plaintiff who claimed proprietary title in 
the site ugainst the defendants. The 
proprietary rights were conferred by the 
Government itself. These cases are, there- 
fore, distinguishable. 

A similar view was taken in Behari Lal 
v. Sukhbtr Singh (4) which was a case of 
land situated within the limits of a town 
area. The provisions of s. 3 (2), U. P. 
Town Areas Act (IT of 1914) are similar to 
the provisions of s. 337, U. P. Municipalities 
Act. There it was held that in view of 
the provisions of g.3(2), Town Areas Act, 
the presumption that the eamindar was 
the owner cf every inch of the land did 
not apply to the land- situated within the 
limits of a town area. It was observed : 

“The finding of the lower Appellate Court was 
that the three numbers were shown by the revenue 
records as being in the zamindart of the plaintiff 
but that the numbers were situated in the town 
areas of the town of Khatauli and therefore the 
presumption, that the zamindar was the owner of 
every inch of land did not apply in the present 
case,.....Learmed Counsel in appeal argued that 
the zamindar of an agricaltural village was entitled 
to the gamtndart rights of proprietorship in all 
these plots, In the next place we consider that the 


‘finding of fact of the lower Appellate Court is 


(1) A I R 1927 AL. 609; 102 Ind. Uas, 6.6. 
(2) A I R1927 AlL 605,102 Ind. Oas. 598. 
(3) 16 AL J 653; 47 Ind. Oas. 823; A I R 1918 All. 


54. 
(4) ee AL J 208; 161 Ind. Cas, 440; AIR 1936 
. 442; 1938) R D 21; 14386 A LR 278; BRA 
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conclusive, In the next place we would refer to the 
provisions of U. P. Act Ll of 1914, the Town Areas Act, 
a. 3, sub-83 (1) and (3) Itis there laid down that 
in making a notification, the Local Government 
should not declare an agricultural village to be a 
town area or to be included within the limits of 
a town area and further ‘the decision of the Local 
Government that any inhabited area is not an 
agricultural village within the meaning of the 
proviso to sub-s. (1) of this section shall be final 
and conclusive and the publication in the Gazette 
of a notification declaring such area to be a town 
area or within the limits of 8 town area shall be 
conclasive proof of such decision.’ Although the 
lower Appellate Oourt did refer to this provision, it 
is clear that it acted on the principle of this pro- 
Vision and we consider that the lower Appellate 
Oourt was correct.” 

It is, therefore, ordered that the appeal 
be allowed with costs, the decree of the 
lower Court be set aside and the plaintiff's 
suit be dismissed. Permission for Letters 
Patent Appeal is refused. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
Oriminal References Nos. 113, 114, 116 
and 130 to 137 
and 
Oriminal Revision Application No. 253 
of 1937 
September 21, 1937 
BaRLEEB AND WASSOODRW, JJ. 

[AH MPEROR-—PROSROUTOR 


VETSUS - 
RAMKRISHNA GOPAL BHIDE 
—OprosI Tg PARTY 

Bombay District Police Act (IV of 1890), ss. 49, 71 
Magistrate apprehending breach of peace—Playing 
of music hibtted— Notice held prima facie legal 
—Onus tos tlegaltty—Person ringing bell in 
Kmp once—Whether playing music. 

here apprehending that playing of music in temple 
during certain festival would infame religious 
animosity and would lead to breach of the public 
peace, the Magistrate issues a notice unders. 42, 
ombay District Police Act, forbidding the playing 
of musio, the notice is prima facie legal and the onus 
of showing that it is unlawful is on the persons who 
wish to challenge it. 

And if inspite of such notice a person rings the 
temple bell once at thetime of making darshan, the 
act ‘does not amount to playing of music. 

The most barbarous form of music has at least 
rhythm, snd there is none inthis case. According- 
ly, though a bell can be used forthe production of 
music, the mere ringing of a temple bell does not 
‘amount to the making of music. Thus the mere 
ringing of bell not being an offence under s. 71, the 
existence of mens rea, js not enough for convic- 
tion. 

Or. Ref. made by the Sessions Judge, 
Poona. 

Sir Kenneth Kemp, Advocate-General 
and Mr. P. B. Shingne, for the Orown. 

Mr. S. G. Patwardhan, for the Accused. 
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Barlee, J.—This is a reference by the 
Sessions Judge of Poona who recommends 
that the convictions and senteaces in tne 
case of certain persons who have been 
convicted of offences under s. 71, Bombay 
District Police Att, be set aside and the 
fines, if paid, be refunded With this refer- 
ence there are ten other references and a 
Tevision application. These cases have 
arisan in consequence Of a Notification 
issued by tha District Magistrate, Poona, 
under s. 42, Bombay District Police Act. 
It runs as follows; 

“Whereas at the last year's Hanuman Jayanti and 
Festival at the Sonya Maruti Shrine, Ravivar Peth, 
Poona Oity, playing of music by the Hindus led tos 
grave disturbance of the public peace resulting in 
rioting between Hindus and Mussalmans, murders, 
n estructions of property in various parts of the 
eiiy, 

Tod wheress the Hanuman Jayanti and Festival 
which are due to begin on April 35, 1937, 
and to end on May 13, 1937, have not bean 
permitted. 

And whereas it is apprehended that the playing of 
music atthe said Sonya Maruti Shrine will inflame 
religious animosity or hostility between Hindus 
and Mussalmans and incite tothe commission of riots, 
murders, arson, etc., and lead to a grave disturbance 
of the public peace. 

Now, therefore, in exercise of the powers vested in 
him by 8. 42, Bombay District Police Act, the Dis- 
trict Magistrate, Poona, hereby prohibits the playing 
of music, 

(a) in or at the said Sonya Maruti Shrine, 

(b) within a radius of 30 yards on any stieet or 
ue place to the north, west or south ofthe said 
B , 

ee the Laxmi Road between the Sonya Maruti 
Shrine and the Tamboli Mosque. 

This order will remain in force from April 
24, 1937, to May 14, 1937. This order will 
not be applicable to marriage or funeral proces- 
81i0n8 

The temple of Maruti which is mentioned 
in the Notification is in Poona O1ty. Itis 
a very small shrine, so small we are told, 
that itis impossible for a man to enter it. 
Inside is a small bell and the applicants 
have been convicted because they went to 
the shrine and rang the bell. They applied 
to the learued Sessions Judge of Poona and 
contended in his Oourt that the Notitication 
issued by the learned District Magistrate 
was illegal, and, secondly, that the act of 
ringing the beli was not prohibited inasmuch 
as ringing of the bell does not amount to 
playing music. The learned Sessions Judge 
was against them on the first point. He 
came tothe conclusion after considering the 
various decisions that the notlaicaticn made 
by the District Magistrate was neither 
illegal nor ultra vires: but he accepted 
the argument put before him that actually 
they did not disobey the Notiltication inas- 
much as ringing the temple bell did not 
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amount to playing of music in or around the 
temple. 

In support of this reference, Mr. Pat- 
wardhan has contended, firstly, that the 
Notification issued by the District Magis- 
trate was not lawful, and, secondly, that 
his clients did not disobey it inasmuch as 
a mere ringing of the bell did not amount 
to playing of music. We do not wish to 
consider the first question at length. Teke 
learned Advocate has cited the decision in 
Muthialu Chetti v. Bapun Saib (1) to the 
effect that an order passed by a Magistrate 
directing that all music scould cease when 
any procession was passing a certain place 
of worship was ultra vires, and the learned 
Sessions J adge has referred to several cages 
which were cited in his Court. But we 
need not iabour this point, for, in our 
opinion, the Notification issued by the 
District Magistrate, Poona, was certainly 
prima facie legal. It recites that playing 
of music had led to a disturbance and that 
he apprehended that playing of music 
during the festival would inflame religious 
Animosity. ‘This being so, the onus 
of showing that it was unlawful was 
on the persons who wished to challenge it, 
and the learned Advocate has admitted 
that they led no evidence on the point at 
all. Therefore, we do not have to con- 
sider the question whether in this case 
the Notification is proved to have been un- 
lawful. 

. The second point, however, is of great 
importance. The bell in the shrine is rung 
by worshippers when they visit the shrine 
to make darshan. It is, therefore, for all 
practical purposes of the same nature 
as a door bell. It is not a bell 
used normally to make music such as tie 
bells which are sometimes used in bands. 
A bell is certainly not a musical instru- 
ment, though bells may be used with 
musical instruments for the purpose of 
making music; and the sound ofa bell is 
not usually considered to be music though a 
Pleasant sounding bell may be loosely 
termed “musical.” According to the defini- 
tion of music which has been read to us 
from Murray's Dictionary, “Music is one of 
the fine arts which is concerned with the 
combination of sounds.” lf music is a 
combinaticn of scunds, it would appear 
that there must be either harmony, melcdy 
or at least rhythm, and as each of the 
petitioneis rang the temple bell once only, 
there can have been neither haimony, 
melody or rhythm. The learned Advocate- 
(1) 2M 140. 
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General refers to ancther definition in the 
same Dictionary of what is called “rough 


music.” Butthe most barbarous form of 
music has at least rhythm, and there 
was none in this case. Accordingly, 


though a bell can be used for the produc- 
tion of music, we are of opinion that the 
mere ringing of a temple bell, as was done 
in this case, did not amount to the making 
of music. 

The learned Advocate-General has point- 
ed out that the continuous ringing of a 
bell may disturb the worship in the 
mosque just as much as music But that 
is beside the point. A great many things 
which do not come within the Notification 
may disturb the worship as much as the 
playing of music. The whistling of Rail- 
way engines, the hooting of automobiles 
and such like noises are certainly very 
disturbing but they cannot be prohibited 
by a Notification under the section as it 
stands. The example which the learned 
Advocate General has given us is alsoin 
our view irrelevant. Had the applicants in 
this case rung bells outside the mosque 
with the object of disturbing the worship, 
they might have been dealt with no 
doubt under some section of the Police 
Act, but unless they rang those bells 
rhythmically we do not think, they would 
have been making music. However the 
fact remains that they did not do so; all 
that they did was to ring the temple bell, 
and we think that it does not amount to mak- 
ing of music. 

The learned Advocate-General has cited 
the case in Reg. v. Clarkson (2). A 
Salvation Army Band carrying musical 
instruments was marching through a town 
on a Sunday, a day on which the playing 
of music was prohibited by local regulation. 
One of the members of the party struck a 
drum or blew a horn two or three times 
and the party were prosecuted for playing 
music ona Sunday. It was held that, ag 
it was proved that they had no intention 
of playing of music, the mere fact that one 
of them made musical sounds did not 
amount to playing of music on a Sunday. 
I do not think that it advances the argu- 
ment any further. The case decides that 
the making of sounds without the inten- 
tion of playing music was nol against the 
regulation. But the converse is not true. 
The intention to disturb the worshippers 
in the mosque didnot make the clang of 
the bell music. ; 

To sum up, we think that in this case 

(2 (1898) 17 Cox O O 483; 66 LT 207; 66 J P 375. 
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the applicants have been wrongly convict- 
ed inasmuch as it cannot be said that 
they disobeyed a Notification published by 
the learned District Magistrate. We, there- 
fore, accept the references, set aside the 
convictions and sentences, direct that the 
fines, if paid, should be refunded and 
make the Rule absolute in all the references. 
In the revision application the applicant 
has asked for a finding of this Court that 
the Notification of the District Magistrate 
is illegal and also that he be acquitted on 
Various grounds amongst which is the 
ground that the order of the District 
Magistrate was not contravened as the ring- 
ing of the bell does not amount to playing 
of music. The learned Government Pleader 
asks us to discharge the Rule because the 
first contention fails. But the petitioner 
has succeeded on his second ground and, 
therefore, we must make the Rule absolute 
and set aside the conviction and sentence. 

Wassoodew, J.—I agree. The simple 
‘question is whether the Notification of the 
District Magistrate contained or intended 
to convey aprohibition against the ringing 
of a bellin this small temple of Maruti 
known as Sonya Maruti. ‘That Notification 
derives its validity from the provisions of 
5. 42, Bombay District Police Act (IV of 
1890) which empowers the District Magis- 
trate “whenever it shall appear necessary, 
to prohibit in any town or village or the 
vicinity thereof ‘playingiof music’’. The 
language of that section which confers 
emergency powers on the District Magis- 
trate to curtail the liberty of the subject 
must be strictly construed. That means 
thas no cases shall fall within it which do 
not fall both within the reasonable inter- 
pretation of its provisions and within its 
spirit. Section 42 postulates the appear- 
ance of necessity and on that point the 
District Magistrate is the sole arbiter. 
Therefore, the Notification in my opinion 
is prima facie evidence of such necessity 
in the absence of any other evidence to 
the contrary. Oonsequently if must be re- 
garded as a Notification within the com- 
petence cf the District Magistrate. But 
what is prohibited by that Notification is 
the playing of music. That phrase “play- 
ing of music” must he interpreted accord- 
ing to its natural, plain and etymological 
sense. The evidence, which supports the 
finding of the Courts below, suggests that 
only one stroke was given on the bell by 
the accused concerned, and I agree with 
my learned brother that that would not 
constitute “playing of music” within the 
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prohibition in the Notification or s. 42. 

The learned Advocate-General has argued 
that the dominant consideration in such a 
case isthe mens rea, and, as it was present 
in this case, the accused having entered 
the temple or rather presented himself 
before the temple, and, in defiance of the 
order, had struck the bell, no matter that 
the sound created might not be music in 
the strict and dictionary sense of the term, 
the accused's act nevertheless amounted 
to “playing of music” within the prohibi- 
tion. It is urged that unless the police, 
under s. 54, Bombay District Police Act, 
took preventive action, the object of the 
Notification would be frustrated, and that 
consequently mens rea enters into every 
threat to commit breach of the Notification, 
and renders every act committed in for- 
therence of that threat punishable. It is 
doubtful to my mind whether the mens rea 
can be strictly said to have been estab- 
lished by the facts proved in this case, 
The Police Officer is said to have prohibit- 
ed the ringing of the bell in the temple. 
The accused, it is reasonable to suppose 
upon the record, thought that the Police 
Officer was acting beyond the Notification 
and in orders to test the legality and rea- 
sonableness of his order rang the bell 
once. It is not established that the ac- 
cused's intention was to ring the bell con- 
tinuously in rhythm. If the striking of 
the bell once is not an offence—and I hold 
if is not—-under the provisions of s. 71, 
Bombay District Police Act the mere exis- 
tence of mens rea oonstituted by the facts 
proved is not enough. Undoubtedly mens 
rea enters into every offence. But it is 
elementary that both the intention and 
the act must concur before a person can 
be convicted. Inasmuch as the act in 
itself was not contrary tothe Notification, 
mere presence of mens rea is not sufficient 
to uphold the conviction. Therefore, I 
agree with the order proposed. 


D, Conviction set aside. 





MADRAS HIGH COURT 
Oivil Revision Petition No. 1509 of 1935 : 
January 20, 1937 
Brasiey, O. J. 
VELAGALETI VEERAYYA~—Pettitrionge 
VETBULS 
KANDUPU NALRASIMHARAO AND ANOTHER 
— RESPONDENTS : 
Provincial Insolvency Act (V of 1920), 3. 78—~ 
“ Proved debt "—Debt included in schedule in petition 
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for insolvency—Debt i i: i 
7 Provable te not * proved” but at most 
e debt isnot proved under the Provincia] In- 
solvency Act, by its mere inclusion in the schedule 
of debts filed by the insolvent along witb his insol- 
abr ada A Suoh 3 debt as this is at the most 
va "inthe insolvency. Lakshmi Bai 
v. Hukmayi Rao (1), followed. ee Na 
O: R, P. from the decres of the Sub- 
Judge, Tenali, dated April 18, 1935. 
Mr. G. Chandrasekhara Sastry, for the 
Petitioner. 


Mr. V. Viswanatha Sastry, for‘ the Res- 
pondents, 


Order.—Section 78 (2), Provincial Insol- 


venoy Act only applies to debts proved" 
unde; the Act, and not to debts ‘prov- 
able" | The facta of the case here as I 
unde Btand them are that the defendant 


filed insolvency petition on March 5,. 


1930, and was adjudicated on September 5, 
1930. | Subsequently the adjudication was 
annulled on August 31,1932. The date 
of thel promissory note jis November 4, 
1923. Therefore unless s. 78 (2) can be 
rélied upon by the creditor, the claim 


in the suit was barred*by limitation. The. 


facts appear to be that all that.was done 
with regard to the suit- debt was that it 
was included by the insolvent in his 
achedule and nothing more.. The learned 
Subordinate Judge holds that the debt was 
thereby “proved” relying on a Oalcutta 
decision and overlooking the decision in 
Lakshmi Bai v. Rukmaji Rao (1). He also 
adds in further support of his view that 
he cannot imagine any better proof of 


the debt than its admission by the ine- 


solvent by his including it in his schedule 
of debts. That no doubt is some evi- 
dence of the existence of the debt, but 


1 


the debt is not proved under the Act by 
lts mere inclusion in the schedule of the 
insolvent. The matter bas been fally dealt 
with in my own judgment in Lakshmi Bai 


Y. Rukmajt Rao (l) and it is quite clear’ 


from it that. such. a debt as this is at the 
most debt “provable” in the- insolvency 
ind not a debt “proved”. The lower 
Court was, therefore, wrong in its .conclu- 
sion and the decree of the lower. Court is, 


therefore, reversed andthe suit dismissed: 


as being barred by limitation. The Oivil 

Revision Petition is allowed with costs 

here and in the lower Court. - 

"N.=D. t eg Revision allowed. 
(1) 57°M 767; 151 Ind. Oas, 984; A IR1934 Mad. 

4605 67, M LJ 45,40 L W 199; 7B M 120; (1934) M 
i Py eta 
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nevertheless the question still remains as. 
to whether or not the debt has been. 
“proved” under the Act. In my view: 


ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 1374 
of 1937 
November 16, 1936 
Ganga NATAH, J. 

DHARA M SINGH—Daranpant—APPBLLANT 


VETSUS 
Thakur TIKAM SINGH—PLAINTIFE— 
RESPONDENT 

Agra Tenancy Act (ITI of 1926), ss. 3 (14), 249— 
Order under 3.47, Civil Procedure Oode (Act V of 
1908), passed under Agra Tenancy Act—Second appeal 
from such order --M aintainability—A ppeal from order 
allowing review entertained though no appeal lay— 
ee in such appeal—Second appeal, if maintain- 
able, 

‘Under the Agra Tenancy Act, a “ decree” as de- 
fined in 8,8, cl. (14), means any order which, so 
far as the Revenue Court is concerned, finally dis- 
poses of aguit. It does not include the determina- 
tion of any question within s. 47, Civil Procedure 
Code. Oonsequently no second appes! would lis 
from an order passed under s. 47, Uivil Procedure 
Code, under the Agra Tenanoy Act. 

If the lower Court assumes jurisdiction in a mat- 
ter treating itas one in which & second appeal is 
allowed under the statute, a second appeal would 
lie and the High Oourt could correct the mistake of 
the lower Oourt. But, no second appeal lissin a 
oase, which is one in which the statute expressly 
proa ie a second appeal. Where, therefore, the 

istrict Judge entertains an appeal in execution 
procesding under Agra Tenancy Act, from anorder 
of the Assistant ‘Oollector allowing review of order 
of ejectment though no such appeal lies, no second 
appeal lies from his order ass 249 expressly pro- 
hibits it. Goberdhan Das vy. Dau Dayal (4), relied 
on. - 


Ex. 8. O. A. from a decision of the District 

Judge, Aligarh, dated August 11, 1936. i 
Mr. M. L. Chaturvedi, for the Appellant. 
Mr. G. S. Pathak, for the Respondent, 


Judgment.—This is a judgment-debtor's 
appeal and arises out of execution procéed- 
ings taken out against him by the decree- 
holder opposite party under ths Tenancy: 
Act. The respondent sought the ejectment 
of the appellant in execution of his decree 
for arrearsof rent. The execution Court: 
ordered the ejectment of. the appellant, 
Thereafter the appellant applied for review 
of the order of ejectment and the learned 
Assistant Oollector set. aside the original 
order of ejectment. The respondeat went: 
up in appeal to the learned District Judge 
against the order of the learned Assistant’ 
Oollector allowing review of the order of 
ejectment. A preliminary objection was 
taken before the learned District Judge that 
no appeal lay, The learned District Judga 
seems to be ofthe opinion thatno appeal: 
against the order of review lay under 
O.XLVU, r. 7. But-he treated the order as 
one setting aside ejectment under B. 47, 
Civil Procedure Code, and as such, appeals 
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able. He allowed the appeal and set aside 
the order of the learned Assistant Collector 
setting aside the ejectment. The judgment- 
debtor has come here in second appeal 
against thisorder. A preliminary objection 
has been taken on behalf of the respondent 
that no second appeal lies to this Court. 
Section 249 of the Agra Tenancy Act is 
very clear on this point It says: “NO 
appeal shall lie from any order passed in 
appeal.” Under the Agra Tenancy Act an 
order passed under s. 47, Civil Procedure 
Code, is not a decres but remains an order. 
The definifion of “decree” given in 8. 2, 
cl. (2) inthe Civil Procedure Code, which 
includes the determination of any question 
within s. 47, Oivil Procedure Code does not 
apply to the Agra Tenancy Act. Under 
the Agra Tenancy Act a “decree” as defined 
in s.3, cl. (14) means any order which, so 
far as the Revenue Oourt is concerned, 
finally disposes of a suit. It does not 
include the determination of any question 
within s. 47, Civil Procedure Code. 
Consequently no second appeal would lie 
from an order passed under s. 47, Oivil 
Procedure Oode, under the Tenancy Act. 

It has been urged on behalf of the ap- 
pellant that a second appeal would lie 
inasmuch as the learned District Judge 
assumed jurisdiction which he did not 
possess. The argument is that the appeal 
to the learned District Judge was not from 
` any order passed under s. 47, Civil Proce- 
dure Oode, but was from an order allowing 
the application for review. As the case 
did not fall under O. XLVI, r. 7, no appeal 
lay. The learned District Judge was not 
right in treating the order as one passed 
under s. 47, Oivil Procedure Oode, and 
entettaining the appeal. He therefore acted 
without jurisdiction. The question is 
whether even if if wereso, a sevond appeal 
would lie. The learned Counsel has relied 
on Hira Lal v. Tikam Singh (1), Nand 
Kishore v. Dhanpat Rai (2), and Khim 
Chand v. Keshar Singh (3). In Hira Lal v. 
Tikam Singh (1), an order passed under 
s. 47 was treated by the lower Appellate 
Court ase decree and an appeal was en- 
tertained by it. It was observed there: 

“If the lower Appellate Court has assumed juris- 
diction and passed an order on appeal, a second ap- 
peal will lie. If no appeal lay to the lower Appellate 

urt, and it has acted on an assumed jurisdiction, 
arf Oourt has power in revision to revise that 


(i) AI R 1926 All. 401; 94 Ind. Cas. I 


(2) A IR 1932 All. 49; 133 Ind. Oas. 902; Ind. Rul, ` 


(1931) AH. 758. 
aw (1933) A L J103; 147 Ind. Oas. 201; AIR 1933 
403; GR A 424, l 
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In Nand Kishore v. Dhanpat Rai (2), an 
objection was treated by the lower Appellate 
Court as One under s. 47. It was held: 

“Where the lower Oourt disallows objection in 
execution of a decree, treating it as being one under 
s. 47,anappeal lies to the High Court, even if it is 


ultimately held that the proceedings were not pro- 
perly started under s, 47.” 


In Khim Chandv. Keshar Singh (3) an 
appeal was filed inthe Court of the Dis- 
trict Judge from an order of the Assistant 
Collector dismissing an execution applica- 
tion. On the appeal being dismissed by 
the learned District Judge, a second appeal 
was filed in this Court. The appeal from 
the order of the Assistant Collector lay to 
the Deputy Oommissioner and not to the 
District Judge. it was held: 

“That ea second appeal to the High Court would cer- 
tainly lie in so faras the District Judge assumed a 
jurisdiction he did not possess.” 

In all these cases, as treated by the 
lower Appellate Courts, a second appeal was 
allowed under the statute. If the lower 
Court assums jurisdiction in a matter 
treating it as onein which a second appeal 
is allowed under the statute, there can be 
no doubt that a second appeal would lie to 
this Court and this Oourt could correct 
the mistake of the lower Court. But, in my 
opinion no second appeal lies in a case 
which, as treated by the lower Oourt, is 
one jn which the statute expressly pro- 
hibits a second appeal. Ifa second appeal 
were allowed in cases in which the statute 
prohibted expressly a second appeal on the 
mere ground that the lower Appellate 
Court assumed jurisdiction -which: it’ did 
not possess, it would be acting in con~ 
travention of the express provisions of the 
statute. ‘here will be no such difficulty in 
cases where a second appeal is allowed. In 
Gobardhan Das v. Dau Dayal (4); it was 
observed by Mukherji, J. 

“At the outset, it seems to be clear tome that no 
second appeal lay to the High Court, as the case arose 
out of asuit for profits heard by a Revenue Oourt. 
The Agia Tenancy Act of 1926 by s. 249 disallows 
an appeal from an appellate order. By s 248, Agra 
Tenancy Act, an appeal to the District Judge is 
allowed in the case of an execution of a decree for 
pro, but by s, 249 no further appeal is allowed. 

y 6. 264, Agra Tenancy Act, 1926, the Oivil Pro- 
cedure Oode is to apply to the Revenue Oourts with 
certain exceptions, and one of the exceptions is 
“provision inconsistent with anything in this Act, 
so far as the inconsistency extends". To allow a 
second eppeal from the order of the District Judge 
in this case, on the ground that the order passed 
by the District Judge was a dearee within the 
meaning of s. 2, Uivil Procedure Oode, would be 
inconsistent with the clear provision of s. #49, I 


@ 

(4) (1932) A L J 365; 138 Ind. Cas, 583; AIR 1932 
AlL 273; 54 A 573; L R 13 A199 Rev.; Ind. Rul. (193%) 
All, 467; 16 R D 293. 
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hold, therefore, that no second appesl lay to this 
Oourt.” 


This applies with full force to the facts 
of the present case. I therefore find that 
ho second appeal lies. It is therefore 
ordered that the appeal be dismissed with 
costs. Permission for Letters Patent Appeal 
is refused, 


D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
January 11, 1937 
AMBER Att, J. 

Re Arbitration : PRIYABRATA BOSE 


VETSUB 
PHANI BHUSAN GHOSE 
Arbitration Act (IX of 1899), s. 8—Arbitrator 


demanding payment of fees in advance or refusing 
to act— Action amounts to refusal—Another arbitra- 
tor can be appointed, 

Where an arbitrator demands his fees in advance 
and says that unless they are paid, he would act no 
further, his action amounts to a refusal to act, with- 
in the meaning of s. 8, Arbitration Act, anda new 
arbitrator can be appointed in hig place, 


Messrs. R. C. Ghose and K. Bose, for 
Priyabrata Bose. 

Mr. N.N. Bose, for Phani Bhusan Ghose. 

Order.—This matter arises out of certain 
partnership. I have already ruled that 
partnership in Bengal is a relationship 
based upon mutual mistrust, and when the 
business is in musical instraments as here, 
one can be certain that there is going to 
be long and lucrative discord. That has 
happened. The partnership deed is dated 
March 10, 1933. Olause 15 of the deed is 
& submission to two named arbitrators Mr. 
H. K. Mitra and Mr. H. N. Bose, Mr. Mitra 
being a Barrister, Mr. Bose being an attor- 
ney. Mr. Bose was in fact the attorney for 
Mr. Ghose, and that is one of the points 
taken, the question being, whether that re- 
lationship was known tothe parties at the 
time. There was a dissolution in December 
1933, and this dispute relates to a sum of 
Rs. 7,000 which Mr. Bose claims that Mr. 
Ghose agreed to pay him in addition to 
taking over the liabilities of the partner- 
ship on Mr. Bose’s retirement. The arbi- 
tration commenced in May 1936, the first 
meeting being on May 22, 1936, and the 
last on June 26, 1936. It was, as may be 
seen from the papers pat before me what 
[ might gall an arbitration deluxe. Both 
the arbitrators are legal gentlemen. Goun- 
sel of standing appeared for both parties 
ind the preliminary point of jurisdiction 
was argued with much tenacity and skill 
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during the six sittings, The arbitrators 
realizing that this arbitration was one of 
those designed, at any rate, not to put a 
speedy end to the strife became anxious 
about their fees, not an unnatural anxiety, 
and this matter weighed upon their minds, 
so faras I can see from the minutes con- 
siderably. The arbitrators, therefore, first 
directed the parties to pay the fees in ad- 
vance on alternate days. 

This having broken down by Mr. Ghose 
not providing the money, they optimisti- 
cally directed the defendant to pay for 
the first three days, the respondent for the 
next three days, ete. The claimant did 
pay for the first three days; the respon- 
dent did not pay for the next three and 
when it came to the sixth day the arbi- 
trators were still more anxious about 
their position and the arbitrator Mr. H. N. 
Bose took up the position at this meeting 
that as the parties could not make arrange- 
ments for payment of fees in advance he 
would act no farther. The precise effect 
of what he said or did on that day whether 
or not amounts to a refusal to act within 
s. 8, Arbitration Act, is the second point 
to be considered on this application. It is 
to be remembered that this arbitrator 
Mr. Bose was most anxious that the par- 
ties should not prolong the matter, and 
on the preliminary point of jurisdiction to 
state a case for the opinion of the Gourt, a 
course which neither party seemed anxi- 
ous to pursue. There is, therefore, no criti- 
cism to be made in any way on the con: 
duct of either arbitrator in the matter. In 
point of fact after Mr. Bose had expressed 
his intention, the terms of which I shall 
refer in greater detail, the other arbitrator 
Mr. Mitra feeling there having been six 
sittings, the preliminary point of law hav- 
ing been discussed, they should at least 
come to a finding on that point and in 
view of that opinion the matter was ad- 
journed sine die to see whether the parties 
could agree to some method and there the 
matter was left. The notice of motion was 
taken out so long ago as August 6 lasi, 
and is for a fresh arbitrator to be appoint- 
ed in the place of Mr. H. N. Bose, or in” 
the alternative, that Mr. Mitra be directed 
to act as the sole arbitrator. | 

The two grounds either for the removal 
of Mr. Bose, or for thè appointment of a 
fresh arbitrator in his place are: (1) In-- 
terest of the arbitrator, and (2) Refusal to 
act. Before expressing my findings on. 
those matters and upon the additional point- 
of law argued by Mr, N. N. Bose for the 
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respondent to the effect that s. 8 does 
not apply to a case ofthis kind, I must 
refer to the view I originally took, namely, 
that this was one of those cases in which 
the Court should interfere by way of 
revoking the arbitration. The impression 
I received from the materials before me 
was confirmed by what I heard from the 
arbitrators in person when 1 think on 
a subsequent date I asked them whe- 
ther they were prepared to continue and 
under what conditions. They both stated 
to me that they weie prepared to 
continue but that they would like their 
fees to be paid, at any rate, before 
the award was given and they would 
also like’ to be invested or infused with 
some power to shorten the proceedings 
before them. The precise nature of that 
power they were unable to explain, nor 
do I think there is any. When I had 
to all intents and purposes made up my 
mind to exercise the power L have refer- 
red to, Mr. B. O. Ghose for the applicant 
raised the question of possible bar to his 
client's claim by limitation. The question 
I have to decide is whether the risk of 
that claim being barred should outweigh 
the considerations I have referred to. The 
point has been argued before me and 
Mr. Bose has referred me to Sassoon's 
case in Ram Dutt Ram Kissen v. E. D. 
Sassoon & Co. (1) for a decision that 
even where the period sought to be de- 
ducted is time taken in an arbitration and 
the proceeding in question is a suit, the 
period during which the arbitration took 
place does come within the terms of 
8. 14. I myself take that view. On 
the other hand the fact remains that 
in that case it was arbitration and 
the whole contents of the Act was ap- 
Plied by analogy. There is, therefore, 
some element of doubt in the matter and 
I have come to the conclusion that I 
should not be justified in putting that risk 
upon the claimant. It may be that he 
has other reasons for wishing to continue 
with the arbitration rather than go to 
suit. lt may be the respondent had other 
reasons for wishing to avoid it, but as 
things are, the parties having chosen their 
course and being desirous of running them- 
selves and the fact that the order which 
suggested itself to me might deprive the 
plaintiff of his claim, 1 think I should be 

l) £6 O 1048, 115 Ind. Oas. 713, A IR 1999 PO 
103; 56 IA 198; 29 L W 662; 6 O WN 473,336 W 
N 485; 49 OL J 463; 31 Bom. LR 741; (1928) A L J 


354; 56M L J 614; (1929) M W N 516 Ind. Ral. 
(1929) P 0 129 Œ O> 
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wrong of myown motion in revoking the 
arbitration. There remain Lhe questions 
raised in the applicaticn itself. ‘fhe first 
question 1s one quite impossible to decide 
on affidavit and almost impossible to de- 
cide even upou evidence, the question of 
the knowledge of interest. Interest is 
admitted. My conclusion for the very 
little it is wath is that the interest was 
known at the time, but possibly in cases 
like this when disputes arise, it assumes 
an importance which does not occur to 
the parties at the time the submission is 
entered into. On the first point, there- 
fore, 1 rule against the applicant. 

The second point againis not an easy 
one although the minutes of the arbitra- 
tion are before me. It is largely a ques- 
tion of impression. I have read the 
minutes through and the letter of Mesers. 
Leslie & Hinds, and on this point I have 
come to the conclusion that there was a 
refusal. It seems to me, as I “have said 
before, rather hard that arbitrators who 
are in a difficulty, such as this, cannot 
with impunity make one or two refusals 
without which it seems to me they can 
never get the parties to agree to anything, 
and I think Mr. Bose at the moment in 
question telt that the matter was hopeless, 
the parties could not agree and it was no 
use hoping for an arrangement without 
which he has not prepared to continue, 
always remembering that the parties 
were not prepared on the technical point 
of jurisdiction to have a case stated for 
the opinion of the Court. ‘There remains 
the question of s. 8. On this point 
Mr. Bose has suggested to me that I 
should follow the view which is implied 
in the English authorities. On the other 
hand this Court has taken the View, 
although the matter did not arise for de- 
cision, that under s. 8 this Oourt could 
exercise the power which the applicant 
claims to have exercised, and I think that 
I must follow that authority. I appoint 
@ new arbitrator in place of Mr. Bose. 
Arrangements must bs made by the party 
who wishes the arbitration to continue for 
payment of the retiring arbitrator's fees. 
I appoint Mr. Guha, a member of the Bar 
of considerable standing and reputation. 
His name has been suggested to me. He 
has been in Court and alihough not 
bnefed was assisting Mr. N. N. Bose. In 
the circumstances I appoint him. ° 

Whether the parties will even now be 
able to make the matter effective, I do 
not know, but | have no doubt that the 
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arbitrators will do their best. The fees 
due to Mr. H. N, Bose must be paid by 
the claimant in the first instance. The 
costs of this application as also the ques- 
tion of ultimate liability will abide the 
result of the arbitration The arbitrators 
will have liberty to proceed with the 


arbitration before the drawing up of the 
order. 


D. Order accordingly. 


ee ot 


LAHORE HIGH COURT 
Second Civil Appeal No. 539 of 1936 
October 26, 1936 
JAI DAL J. 
RAHEM GHANI-— DRrOoRERB-HOLDER 
— APPRLLANT 
VETSUB 
COURT or WARDS, PROPERTY 
PIR JAH ANIAN SHAH—JUDGMENT-DEBTOR 
Pe ey eae 
unjab Court o ards Act (II of 1903), as. 33, 
31 (3), 26—S 32, scope and thereon ioe! Suit” 
in 8,32, whether includes execution proceedings— 
Decree against Oourt of Wards—Ezecution—Certi- 
ficate that clavm was notified under s, 26, whether 
essenttal—S 31 (3), whether applies to execution of 
decree against Oourt of Wards. 

Section 32, Punjab Court of Wards Act, nowhere 
uses the words ‘execution proceedings’. It merely 
prohibits the bringing or maintenance ofa suit in 
respect ofany claim which has not been notified or 
to set aside or modify the order ofa Deputy Oom- 
Missioner fixing adate for the payment of such 
claim or regulating the manner in which the claim 
has to be satisfied. On a reading of the as. 31 and 38, 
together it is clear that the Legislature intended to 
make a distinction between ‘suits’ and ‘execution 
proceedings’, and, - therefore, the expression ‘suits’ 
has been used inthe ordinary restricted sense and 
ae include ‘execution proceedings’, [p. 487, 
Col. Ly. 

Where in execution ofa decree obtained against 
the Court of Wards, no certificate that the claim was 
notified under s. 26, was taken and filed in the exe- 
cution Court : 

Held, that the absence of certificate was not fatal 
to the maintenance of the execation application : 

Heid, also (obiter) that s. 31 (3), applies only when 
the decree was against the ward and not when it 
was against the Court of Wards. 

S., O. A. from an order of the District 
E Sargodha, dated February 22, 

6 


i Mr. Tasadduque Husain, for the Appel- 
ant. 


Qazi Ataullah, for the Respondent. 


Judgment.—The appellant, Rahem Ghani 
claimed to be a creditor of Pir Jaba- 
nian Shah and preferred his claim to 
the Oourt of Wards which had assumed 
superintendence of the estate of the debtor. 
This claim apperently was not recognised 


by the Court of Wards. Consequently a 
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guit was instituted by the appellant against 
the Court of Wards for recovery of his 
debt and was decreed. Tha appellant 
then attempted to execute the decree but 
was met with objections on behalf of the 
Court of Wards: (1) that the application 
for execution did not lie unless the decree- 
holder produced a certificate to the effect 
that his claim had been notified in accord- 
ance with s. 26, Punjab Oourt of Wards 
Act; and (2) that the Deputy Commissioner 
in charge of the Oourt of Wards had 
made an order for the payment of the 
decretal amount and therefore the execu? 
tion proceedings could not proceed. Oon- 
sequently three issues were framed: (1) 
Whether the application for execution is 
competent in the absence ofa certificate 
that the claim has been notified to the 
Deputy Commissioner in accordance with 
gs. 26, Punjab Oourt of Wards Act; 
(2) whether the Deputy Commissioner has 
made any order of payment under s. 32: 
and (3) ifhe has, what isits effect? The 
executing Oourt gave its decision against 
the decree holder on the first issue and 
without deciding the next two issues 
dismissed the application for execution. 
Consequently an appeal was preferred to 
the District Judge by the desree-holder 
and the learned Judge held that the decree 
having been passed against the Oourt of 
Wards, s. 31 (3), which makes the filing 
of a Certificate that the claim has been 
notified to the Deputy Commissioner in 
accordance with s. 26, a condition prece- 
dent to a fresh application for execution 
of the decree against the ward, did not 
apply. That section, according to the 
learned District Judge applies to cases 


‘where a decree has been passed againsta 


ward and is sought to be executed against 
his estate in the hands of the Court of 
Wards. The order of the executing Court 
was consequently set aside and the case 
remitted to it with direction to proceed 
with the decision of the remaining two 
issues. This order was passed on Janu- 
ary 21, 1935. No appeal was preferred 
against this order, nor was any attempt 
made to have it set aside by a superior 
Court. Consequently the order stands and 
is binding on both the parties. 
When the case went back to the execut- 
ing Gourt it again dismissed the applica- 
tion fcr execution holding that the Deputy 
Commissioner had already passed an order 
under s. 28, Punjab Oourt of Wards Act, 
laying down the order in which the liabi- 
lities of the ward had to be paid including 


the 
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the liability under the decree in question 
and that any order executing the decree 
would make that order ineffectual. This, 
in the opinion of the executing Court, was 
not permissible by virtue of s. 32, Punjab 
Court of Wards Act. An appeal to the 
District Judge also was dismissed on the 
same grounds and the decree-holder has 
preferred this second appeal to this Oourt. 
Before proceeding with discussion of the 
case if is desirable to mention certain 
statutory provisions of the Punjab Court 
of Wards Act which bear on the question. 
Section 26 ofthe Act provides that on the 
publication of a notification under s. 9, 
which relates to the assumption of super- 
intendence by the Court of Wards over 
the estate of a ward, the Deputy Oommis- 
sioner shall publish a notice calling upon 
all persons having claims against the 
ward or against the property under the 
superintendence of the Court of Wards to 
notify the same in writing to such Deputy 
Commissioner within six months from the 
date of the publication of the notice. After 
the claimant concerned has made his claim 
with the formalities mentioned in s. 27, 
Deputy Commissioner shall, under 
s. 28, hold an enquiry and shall admit or 
reject the claim in whole or in part sọ 
made to him and shail intimate his deci- 
sion to the claimant and if the liabilities 
cannot be paid at once, the decision shall 
fix the interest (if any) to be paid thereon 
from the date of such decision to the date 
of the payment and discharge of such 


claim. l 
The next relevant section is s. 31 which 


provides: (1) That the Deputy Oommis- 
. sioner shal] not be empowered to reject a 


pd 


claim which is based upon a decree passed 
by any competent Court and provides for 
the manners in which such decrees may 
be proved. Sub-section (2) provides that on 
the publication of a notice under s. 28, all 
suits and all proceedings in execution of 
any decree against a ward or as affecting 
any property under the superintendence 
of the Court of Wards then pending in any 
Civil Court shall be stayed until the plain- 
tiff or the decree-holder files a certificate 
that the claim has been notibed in accord- 
ance with s. 2R. Sub-section (3) of s. 3lis 
that no fresh proceedings in execution of 
any decree against the ward or as affect- 
ing such pri perty, other than a decree in 


. Tespect of a transaction subsequent to the 
= date of the notification under s. 


9 shall be 
instituted in, nor shall any attachment or 


< Other process in execution of such decree 
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be issued by any Oivil Oourt until th. 
decree holder files a certificate to the effect 
specified incl. (2). 

Section 32 provides that subject to the 
provisions of ss. 19 and 31 nothing ‘ir 
this Chapter’ shall be construed as pre 
ventiug any claimant from brining Om 
prosecuting any suit, in any competen 
Court, in respect of any claim which has 
been duly notified, within the time and in 
the manner hereinbefore prescribed, to the 
Deputy Commissioner, and which has 
whether in whole or in part, been dis: 
allowed by him, but no suit shall at any 
time be brought or be maintainable in 
respect of any claim which has not been 
so notified or to set aside or modify the 
order of a Deputy Oommissioner (if any, 
fixing a date for the payment of such claime 
or regulating the order in which claime 
against the ward or properties under the 
superintendence of the Court of Warde 
shall be paid. Section 19 merely deals withe 
notices previous to the institution of suite 
and is not relevant to the present inquiry. 

In this appeal it is not open to me to 
decide whether the decision of the District 
Judge datel January 21, 1935, thats. 31 
(3) has no application tothe present case 
because the decree is against the Court 
of Wards and not against the ward, is or 
is not correct, though as at present advised 
I am of opinion that it is correct. J must, 
therefore, proceed on the assumption that 
the absence of a certificate that the claim 
has been notified under s. 26, Punjab 
Uourt of Wards Act, is-not fatal to the 
maintenance of the present application for 
execution. During the arguments the 
appellant's Counsel stated that such a 
certificate had been filed but this state- 
ment was made under a misapprehension 
ang the fact is that no certificate had been 

ed. 

The only ground, therefore, which I have 
to consider is whether the decision of the 
Courts below that the execution of the 
decree in this case is prohibited by s. 32, 
Punjab Oourt of Wards Act, is or is not 
ecrrect. It would be observed that s. 32 
nowhere uses the words ‘execution pro- 
ceedings. It merely prohibits the bring- 
ing or maintenance of a suit in respect of 
any claim which has not been notified or 
to set aside or modify the order of a 
Deputy Commissioner fixing a daje for the 
payment of such claim or regulating the 
manner in wbich the claim has to be 
satisfied. The learned District Judge hag 
held that the expression ‘suit’ used in thia 
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section is wide enough to include ‘execu:’ 
tion proceedings.” It is true that there is 
authority that in some Acts the word ‘suit' 
has been used in a wider sense and 
includes ‘execution proceedings, but the 
question is whether it is used in s. 32, 
Punjab Court of Wards Act, in the same 
sense. Nowa reference to sub-s. (2), s. 31 
Shows that on the publication of a notice 
under s. 26 all ‘suits' and “all proceedings 
im execution of any decree” shall be stayed 
till the contingency mentioned therein 
occurs. It is clear that the expression 
‘suits’ as used in this sub-section does not 
include “proceedings in execution” because 
the latter are expressly mentioned in this 
sub-section in addition to ‘suit’. It is also 
clear that in sub-s. (3) no fresh proceed- 
ings in execution of any decree are to be 
instituted until.the decree-holder has filed 
& certificate to the effect specified in sub- 
B. (2). Sub-section (2), therefore, deals with 
pending suits and pending execution pro- 
ceedings. Sub section (3) applies only to 
fresh proceedings in execution. Section 32 
deals with fresh suits and probably also with 
pending suits. If the execytion proceed- 
ings were held to be included in the word 
‘suit’ as used in s. 32, then sub-s. (3) of 
s. 31 becomes redundant. - 

_ Moreover, on a reading of the two sèc- 
tions together it is clear that the Legisla- 
ture intended to make a distinction between 
‘suits’ and ‘execution proceedings,” and, 
therefore, the expression ‘suits’ has been 
used in the ordinary restricted sense and 
does not include ‘execution proceedings.’ 
The prohibition contained in s. 32 relates 
to suits, the object of which is to set aside 
or modify the order of the Deputy Oom- 
, missioner fixing a date for the payment of 
a Claim or regulating the order in which 
such claims against the ward or properties 
under the superintendence of the Court of 
Wards shall be paid. It does not, in my 
opinion, prohibit the institution of execu- 
tion proceedings or continuance thereof 
which may have the effect of nullifying the 
order of the Deputy Commissioner fixing a 
“date on which and the order in which the 
- Claims have to be satisfied. It may be 
that this was not contemplated by the 
Legislature but I have to interpret the 
sections.as they exist. That an order exe- 
cuting the decreemay sometimes have the 
effect of frustrating the order of the Deputy 
Commissioner fixing a date or regulating 
the order of payment of the claim is also 


obvious from sub-s. (3), s. 31 which pro- 


vides thaton a certificate being produced 
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that the -claim has been notified under 
s. 26 to the Deputy Commissioner the 
decree-holder can proceed with the execu- 
tion of his decree. No discretion is given 
to the Deputy Commissioner to refuse to 
grant a certificate which is merely a certi- 
ficate of the fact that a claim has been 
notified. The decree holder is then entitl- 
ed to execute the decree irrespective of 
the orderof the Deputy Commissioner fix- 
ing a date or order of the payment of 
the decree. 

It was held by Shah Din, J. in Deputy 
Commissioner, Amritsar v. Mahindar Singh 
(1) that where the decres-holder has filed 
with his application for execution a cer 
tifleate to the effect specified in sub- 
s. (2), 8.82, Punjab Court of Wards Aot, 
the executing Oourt has power to issue an 
attachment or other process in execution 
of the decree, and the property under the 
control of the Oourt of Wards, which has 
been duly attached, can be sold in execu- 
tion without the consent or concurrence 
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of the Court of Wards. The object of the 


Legislature, as expressed in these sections, 
appears to be that the Oourt of Wards 
should have intimation of a claim and an 
opportunity to satisfy it; butif a claim is 
denied by it or if a decree passed against 
the ward or against the Oourt of Wards 
has not been satisfied, then the creditor or 


the decree-holder is entitled to enforce 


payment of the same forthwith irrespective 
of any order that the Deputy Oommissioner 
may have passed fixing a date for, or 
regulating the order of, the payment of the 
claim. 

In my opinion, therefore, the decision of 
the learaed District Judge that in s 32, 
Punjab Oourt of Wards Act, the expression 
‘suit’ is used in a wider sense and includes 
‘oxecution proceedings’ is erroneous, and, 
therefore, the decree-holder is entitled to 
proceed with the execution of his decree. 
Ifs. 31 (3) does not govern the present 
case, then there is no provision in the 
Punjab Court of Wards Act, which pre- 
vents the decree-holder from executing his 
decree ander the provisions of the Oivil 
Procedure Oode. It was forthe judgment. 
debtor to show some express provision of 
law under which the decree-holder was 
debarred from executing his decree and as 
I have held that s. 32 does not apply, and 
as the learned District Judge hag held 
that s. 31(3) does not apply, and that 
decision still stands, there is no other law 

d?2Pr 1919; 58 Ind, Oas, 631; A I R 1920 Lah. 
306. 
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„Which has been cited before me which 


£ 


= 


.in Calcutta. 
gains, are derived from the sale of tea 
_ grown and manufactured on a tea estate in 


_ sed the company on a taxable ine 


creates a har to the decree-holder from 
executing the decree. I accordingly accept 
the appeal, set aside the orders of the 


_Courts below and send the case back to 


the executing Court with direction to pro- 
ceed with the execution of the deeree in 
accordance with law. The costs of the 
appellant shall be paid by the judgment- 
debtor throughout. The parties have been 


directed to appear before the executi 
Court on November 30, 1936. ee 


D. Appeal allowed. 


es 


CALCUTTA HIGH COURT 
Incomertax Reference No. 14 of 1936 
ar January 28, 1937 
OosTELLO AND PANGKRINGE, JJ. 
In re MOHANPUR TEA Co. Lip. 
Income Tax Act (XI of 1922), s.4(1) and (2) Provisos 
: — Tea grown and manufactured outside British I ndia 
sent to Calcutta and sold there — Income accrues at 
Calcutta—S 4 (2) and Provisos do not apply. 
Sub-section (2) of s. 4, Income Tax Act, contem- 
plates a case where income, piofits and gaing have 
assumed their form as such outside British India, 


aod ate thereafter received in or brought into British 
18. i Í i 
Where tea is grown in a State outsid iti 
India and then sent to Oalcutta eb thie it Pay 
the income, profits or gains do not arise and accrue 
until the tea is sold in Calcutta which will be the 
place' where the income, profits and gains arise and 
acorte and therefore, s. 4 (2) of the Income Tax Act 
and the provisos thereto have no application, Oom- 
missioners of Paxation v. Kirk (2), explained, 
Mr. P. C. Majumdar, for the Assesseas, 
Dr. R. B. Pal, for the Commissioner of 
Income-tax. 
Panckridge, J.—The assessees are a 
company incorporated under the Indian 
Companies Act with their registered office 


Their income, profits and 


the Indian State of Tippera ; 

sent to Calcutta and ale Ua Sa 
year 1935-36 the Income-tax Offcer asses- 
Rs. 1,029 on which an income ae of 
Rs. 162-100 has been demanded. The 
assessees Claim that 60 per cent. of their 
assessed income is not liable to tax. The 
agsessees rely on the principle laid down in 
Killing Valley Tea Co., Ld. v. Secretary of 
State (l), where it was held that when 
tea 18 grown and manufactured in British 
India a portion of the income, profits and 
gains, derived from its sale in British India 
must be regarded as “agricultural income” 


80 161; ; 
DADA OL Ou 107; AT Rem Calo 
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and, therefore, outside the scope of the 
Income Tax Act by reason of s. 4 (3).(vtiz), 
Income Tax Act. This principle has subse- 
quently been recognized by r. 24 made 
under s 59 ofthe Act. The material para- 
graph of the Rule is as follows: 

“Income derived from the sale of tea grown and 
manufactured by the seller in British India shall 
be computed as if it were income derived from busi- 
ness and 40 per cent of such income shall be deemed 
to be income, profits and gains liable to tax.” 


In the present case, however, the assessees 
are admittedly not entitled to the exemption 
provided by s. 4 (3) (viii) of the Act, be- 
cause income derived from tea grown in 
an Indian State is not “agricultural income” 
as defined ins. 2, sub-s. (1) which limits 
agricultural income to income derived from 
land which is used for agricultural purposes 
and is either assessed to land revenue in 
British India or subject to a local rate 
assessed and collected by officers of Govern- 
ment as such. Accordingly, if the income 
of the assessees is income, profits or gains 
accruing or arising or received in British 
India within the meaning of s. 4, sub-s. (D), 
the charging sections of the Act will apply. 
The asseasees maintain that their income 
is not income, profits or gains arising or 
accruing or received in British Jndia, but 
iney admit that but for a proviso with 
which I shall deal shortly, it would be ın- 
come, profits or gains deemed under the 
provisions of the Act to be income, profits 
or gains received in British India within 
the meaning of sub-s.(1). Sub-section (2 
defines what income, profits or gains, sha 
be so deemed; the material words are as 
follows: 

“Income, profits and gains, accruing or aris 
without British India to a person resident in Britis 
India, shall, if they arə received in or brought into 
British India, be deemed to have accrued or arisen 
in British India,” 

As I have said, the assessees admit that 
these words prima facie cover the whole 
of the income, profits and gains in respect 
of which they have been assessed but they 
rely on the following proviso to sub-s. 2 
introduced intothe Act by the Income Tax 
Amendment Act, 1933; 

“Provided fuither that nothing in this sub-eection 
shall apply to income from agriculture arising: or 
accruing in a State in India from land for which any 


oe payment in money or in kind is made to the 
tate.” 


The Commissioner of Income-tax has held 
that, in the circumstances, the income, 
prefits and gains accrued or arosé or were 
received in British India within the mean- 
ing ofs.4,sub-s. 1, and are not merely 
deemed under the Act so to arise or accrue 
or be. received, and that there is accordingly 
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no need to consider the meaning of the 
proviso. At the request of the assessees, 
he has referred-the question of law involved 
to this Court under s. 66 (2) of the Act in 
the following form: 

. “Whether onthe facts and circumstances of this 
case, the whole of the income of this Tea Company 
has acerued, arisen or been received in British 


India.” 

I am of opinion that the Commissioner is 
right in his opinion that an affirmative 
answer must be given to this question. I 
think, if one compares sub-s. 1 with sub- 
s, 2, it is clear that what sub-s. 2 con- 
templates is a case where income, profits 
and gains have assumed their form as such 
outside British India, and are thereafter 
-Teceived in or brought into British India. 
In the present case, what was received in 
or. brought into British India was not 
income, profits and gains, but manufactured 
tea Indeed, until the manufactured tea 
had been sold ut a profit in Calcutta, it 
can hardly be said that there were any 
income, profits and gains. 


In re MORANPUR THA 00., LTD. 


Had the tea ` 


‘been sold in Tipperah, and the price had . 


either been received in Oalcutta’ or receiv- 
ed in Tipperah end subsequently remitted 
to Oslcutta, it would have been a different 
matter, and it may be that such a case 
would prima facie fall within sub-s. 2 
subject to the proviso as to income from 
agriculture. Thé asseasees strongly rely ca 
the decision of the Privy Oouncil in Come 
missioners of Taxation. v. Kirk (2) and at 
first sight, this case appears to be of con- 
‘siderable assistance to them, but if the 
language of the statute which was the sub- 
ject-matter of that decision is compared 
with the language of the Income Tax Act, 
the differences are obvious. Under the 
New Sonth Wales Land and Income Tax 
Assessment Act, 1895, s. 15, the following 
incomes are made liable to tax: 

“Sub-section (1). Arising or accruing to any person 
‘ wheresoever iesiding from any profession, trade, 
employment or vocation carried on in New South 
Wales, whether the same be carried on by such 
person or on his behalf wholly or in part by any 
other person... (3). Derived from lands of the 
Crown held under lease or licence issued by or on 
behalf of the Orown. (4). Arising or one to 
any person wheresoever residing from any kind of 

1operty except from land subject to lend tax as 
A cvoinaticr specifically excepted, or from any other 
source whatsoever in New South Wales and included 
in the preceding sub-sections.” 

The assessees were a mining company 
with mines in the Colony of New South 
Wales. The ore was- extracted in New 
South Wales and was ccnverted from a 


crude into a merchantable product in New’ 


= (8) (1900) A O 588; 69 LJ PO87;88L 7 4. 
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South Wales. The merchantable product 
was, however, sold and the price paid not 
in New South Wales but in Victoria. Their 
Lordships observe at page 592* : 

“The word ‘trade’ no doubt primarily means traffic 
by way of sale or exchange or commercial dealing, 
but may have a-larger meaning go as to include 
manufactures But if you confine trade to its literal 
one may ask why is not this income 
derived (mediately or immediately) from lands of 
the Crown held on lease under s. 15, sub-a. 3, or 
from some other source in New South Wales under 


.subs.4 Their Lordships attach no special mean- 


ing to the word “derived,” which they treat as 
synonymous with arising or accruing. It appears 


_ to their Lordships that there are four processes in 


the earning or production of this income; (l) the 


extraction of the ore from the- soil; (2) the, conver- 


sion of the crude ore intoa merchantable product 
which is a manufacturing process; (3) the gale of 
the merchantable product; (4) the receipt cf the 
moneys arising from the sale. All these processes 
are necessary stages which terminate in money, and 
the income is the money resulting less the expenses 
attendant on all the stages. The first process 
seems to their Lordships clearly within sub-s, 3, and 
the second or manufacturing process, if not within 
the meaning of ‘trade’ in sub-s. 1, is certainly in- 
cluded in the words ‘any other source whatever’ in 
sub-s, 4.” 


The agsessees in the cass before us attach 
greut weight tothe passage in which it is 
said that “derived” should be treated ag 
synonymous with “arising” or “accruing.” 
It will be observed, however, ‘that the 
liability to tax depended not on whether 
the income arose or accrued in New South 
Wales, but whether it arose or accrued 
from a source in New South Wales. Now 
the place where income accrues or arises 
is by no means necessarily the place where 
the source from which it accrues or arises ig 
situated. This is a distinction which the 
argument of the assessees appears to me to 
overlook. In my opinion, in the circum- 
stances of the present case, no income, pro- 
fits or gains arose or accrued until the 
manufactured tea was sold in Calcutta 
which is, therefore, the place where the 
income; profits, and gains arose and aceru- 
ed. Accordingly, s. 4, sub-s 2 and the 
provisos thereto have no application and 
the question of law propounded by the Com- 
missioner of Income-tax must have an 
affirmative answer. The assessees will pay 
ecsts of the reference including: the costs of 
the Advocates appearing. 

Costello, J.—I agree. 

8. ' Answered in affirmative. 


*Page of (1900) A. O,—[Hd.] 
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RANGOON HIGH COURT 
First Civil Appeal No. 167 of 1936 
BaGULBY AND SH4kps, Jd. 
DAW NYI MA-—APPBLLANT 
VETSUS 
MA E TIN AND OTABRS—RHSPONDANTS 

Registration Act (XVI of 1908), s. 25—Sub-Re- 
gistrar regislering document four months old—Re- 
gistration, if good. 

The Registration Officer, who is merely a Sut- 
' Registrar, ig not empowered to extend the time be- 
` yond the standard four months (a power which is 
only vested in the Registrar himself under s. 25, 
Registration Act), and has no jurisdiction to proceed 
with the registration of the document which is 
already four months old. Such a registration is 
bad. Aung Din v. Maung Aung Myint (1), refer- 
red to. 

F. O. A. against the decree of the District 
Court, Yamethin, dated June 27, 1936. 

Messrs. Tha Kin and Tun Aung, for the 
Appellant. 

Mesers. K. C. Sanyal and P. K. Basu, for 
Respondents. Nos. 1 to 4,6 and 7. 

Baguley, J.—This appeal arises out of a 
suit upon 8 mortgage. The only defendants 
who really are interested in the matter ap- 
. pear to be various parties impleaded as 
pnisne mortgagees. The man who executed 
the mortgage sued upon and who was ori- 
ginally defendant No. 1 is now dead. The 
mortgage sued uponis Ex. A, and it bears 
definite and significant alterations. The 
important dates which appear upon it are 
the dates which now appear as the date 
of execution, namely June 30, 1924, 
corresponding tothe 14th Waning of Nayon 
1286. I say dates of execution, bevause, 
omitting the years, the only portions of 
these ae which remsin unaltered are 
the “30” of June “30” and the first “1” and 
. “Waning? of “14th Waning Nayon.” The 
word “June” has been altered ; the word 
“Nayon” has been altered, although the 
word appearing underneath also ended in 
the sound “on” and the date ofthe Bur- 
| mese month was originally a double figure 
date of which the left hand digit was “1”. 
The alterations of the words “June” and 
“Nayon” bear the initials of Maung Nge, 
one of the executants : 14" is not initialled. 
The two stamp sheets on which the docu- 
ment consists were bought on May 30, 1924, 
and the dccument was presented for regis- 
tration and was accepted and registered 
_on October. 4, 1924. The plea has been 
raised thatthe document is not properly 
registered, the case for the respondents 
being that it was really executed more than 
four months before ihe date ou which it 
was presented to the Sub-Registrar, and of 
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course under ss. 23 and 25, Registration 
Act, @ Sub-Registrar cannot under any 
circumstances register a document present- 
ed to bim more than four months after the 
date of execution. Only the Registrar has 
the power to condone the delay and allow 
registration on payment of a fine. 

The plaintiff has not given the Court 
any help in finding out how this document 
came to be in its present unsatisfactory 
condition. She has called some witnesses, 
however, andit is really from the cross- 
examination of these witnesses that the 
respondents have made their strongest 
points. Day Nyi Ma herself is very defi- 
nite that she was first approached with re- 
gard to this loan one day and that she con- 
sulted Po Tun about the matter, she 
decided tolend the money, she had the 
money in hand, the document was execut- 
edand the money was taken all on the 
same day. Ba Shwe, the writer of the dosu- 
ment, peculiarly enough, was never asked 
in examination-in-chief any question as to 
how the date came to be altered. He said 
he did ngt make the alterations : the docu- 
ment was signed immediately after it was 
written : and “as he was there from the 
time the document was written until the 
document was signed, his evidence points 
very strongly to the alterations having been 
made after the document was signed. Po 
Tun, one of the attesting witnesses, says 
definitely that Maung Nge and Daw Swe 
Mi each made their signatures once at the 
time of execution. They did not, therefore, 
initial any corrections at the time of exe- 
cution. The witness cannot say in whose 
hand-writing the corrections were and this 
witness also states that the corrections were 
initialled at the Registration Office at the 
instance of the Registration Officer. The 
second attesting witness, U Ba Zan, gave 
evidence carefully but obviously his memory 
is not very clear: he said he thinks the dates 
were incorrect, and he thinks Ba Shwe, the 
writer, corrected it. He certainly cannot 
say definitely that the corrections were 
there when he signed the document as a 
witness. The position then is that, so far 
as the evidence goes, the mortgage deed 
was executed on the same day on which the 
transaction was initiated: it was executed 
and attested, and when that process was 
finished, it bore some date, but what that 
date is noone can now tell for certaig. It 
was, however, on the 30th of some English 
month, it was also a date during the Wan- 
ing of some Burmese month, and it was 
between the 10th and the 15th of the Waun- 
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ing of that month. When the document 
was presented for registration on October 4, 
the date had been altered and had become 
June 30: the Registration Officer noticing 
this, directed the executant to initial the 
correction and he did so. How the mistake 
arose, why it arose and who altered the date, 
the plaintiff has not given us any informa- 
tion whatsoever. 

On the other hand, the learned Judge 
has taken all possible 30 days of -the 
month. The stamp was bought on May 30, 
which would fit in very well with the docu- 
ment having been executed on May 30. The 
plaintiff had not got the stamp paper handy 
when she was approached for this loan : she 
agreed to make the loan and she had to get 
the stamp paper immediately and it might 
have been bought that day. The June 30, 
was presumably not the date which ori- 
ginally appeared, because it had been al- 
tered tp that date. The July 30 should be 
“a possible date, but as the learned Judge 
_ points out it would really have been foolish 
to alterthe date from July to June, no 
good purpose could have been served: it 
would have been merely silly. The August 
30, and September 30, are impossible as 
the dates of execution, because both these 
dates arein the Waring ofthe Burmese 
month. The only possible dates on which 
it could have been executed would be July 
30th and May 30th. There conld have been 
no point in altering July 30th to June 30th 
because it would serve no good purpose. 
There would have been good reason for 
_altering May 30th to June 30th, because that 
would have made the date of execution 
appear lessthan four months before the date 
_of presentation for registration; also May 
30th was in a Burmese month which ended 
in the sound “on”, waereas July 30th was 
in the Burmese month Wazo. In addition 
t> this the stamp paper was bought on May 
30th and that would fit in very well with 
the story that the plaintiff was approached 
for a loan and the transaction was curried 
_through allin one day, which would require 
the production of the stamp paper from 
somewhere. We have been asked, on the 
authority in U Aung Din v. Maung Aung 
Myint (1), to hold that once the document 
has been registered, it must be held to be a 
good registration ; but it seems to me that 
this case does not determine the matter in 
favour of the appellant : in fact the head- 
note of the case starts by saying : 

“The certificate of registration endorsed on a 


(1) 11 R 207; 147 Ind. Gas, 287; A I R 1933 Rang: 
194; 6 R Rang. 157, 
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documentis prima facie evidence.that the document 
has been daly registered, but it is aot conclusive.” 

From the facts that I have already set 
out it seems to me that taking the definition 
of the word “proved,” as given in s: 3, Evi- 
dence Act, this document may be said to 
be proved to have been executed on May 
3Uth. That being the case, the Registration 
Officer, who was merely a Sub-Registrar, 
and, therefore, not empowered to extend tle 
time beyond the standard four months (a 
power which is only vested in the Registrar 
himself under s. 25, Registration Act) had 
no jurisdiction to proceed with the regis- 
tration of the decument which was already 
four months old. The registration is bad. 
I would, therefore, dismiss the appeal with 
costs ad valorem, one set only. 

Sharpe, J.—l agree that this appeal 
should be dismissed and concur in the order 
Proposed as to costs. 


8. Appeal dismissed. 


et 


MADRAS HIGH COURT 
Special Bench 
Petition for leave to Appeal to Privy 
Oouncil 
October 13, 1937 
LHAOH, O. J., VARADAOHARIAR AND KING, JJ, 
COMMISSIONER or INCOME-TAX, 
MADRAS 
versus 


S. L. MATHIAS. 

' Income Tax Act (XI of 1938), s. 66-A—Leave for 
appeal to Privy Oouncitl—Condition that appellant 
shall bear respondent's costs, if can be imposed— 
—Otivil Procedure Code (Act V of 1908), 5. 110— 
Appeal involving question as to effect of Proviso 2 
to s. 4 (2), Income Tax Act—Amount of taz involved 
Rs. 3,500-—Assessee carrying on big business as 
planter—Held, question waa a substantial question 
of law—Though actual amount involved was Rs. 3,500, 
still leave held should be granted. 

The High Oourt has no power in granting leave 
for appeal to Bia Council to impose condition that 
the appellant shall bear and pay the cust of the 
respondent, Rajeswara Sethupathi v. Thirunsela- 
kantam Servat (1), relied on, 

An assesses carried on & business as a planter in 
the State of Mysore The Income-tax Authorities 
applied for leave to appeal to the Judicial Committea 
of the ey Oouncil from the decision of the High 
Court, on the effect of the Proviso ? tos. 4(%,; of 
the Income Tax Act. The actual amount 2 the 
tax involved in the appeal was Ra, 3,500: 

Held, that the effect and interpretation of Pro- 
viso 2 to 9.4 (2), was a substantial question of law 
i the meaning of s 110, Oivil Procedure 

8: - 

Held, furtber, that though the actual amount waa 
Rs. 3,500, the question would arise each year while 
the assesses remained in this businees. Therefore, 
in the end the amount of tax will be v consider- 
able and hence the application should be granted, 
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. Rajeswara Sethupathi v. Thiruneelakantam Servai 
(1), distinguished. 

P. from the judgment of the Full Bench, 
ani April 29, 1937, reported in 171 Ind, 

as. l. 
_ Mr. M. Patanjali Sastri, for the Commis- 
sioner of Income tax. 

Mr. M. Subbaraya Atyar, for the Assessee. 

Leach, C. J.—The Commissioner of 
Income-tax applies for a certificate per- 
Mitting him to appeal to His Majesty in 
Council in respect of a decision of this 
Oourt on the effect of Proviso 2 tos. 4 (2), 
_Income Tax Act. There can be no doubt 
that the question involved is a substan- 
tial question of law. As a matter of fact 
this Court placed a different interpreta- 
tion on the proviso from that placed upon 
it by the Oaleutta High Oourt. The 
` application is, however, opposed by the 
` respondent on the ground that an appeal 
to His Majesty in Council would put him 
to considerable expense. He contends that 
if leave is granted, it should be subject to 
the condition that the income-tax authori- 
ties pay his costs. It is quite clear that 
we have no power to impose any such 
condition and this was pointed out by tbis 
Court in Rajeswara Sethupathi v. Thitrunee- 
lakantam Servat (l). Our powers are 
confined in this respect to those conferred 
by s. 66-A, Income Tas Act, and the provi- 
sions of the Code of Oivil Procedure, 
which have been made applicable to such 
appeals. Their Lordships of the Privy 
Council have, on occasions, stipulated in 
granting special leave to appeal that the 
‘appellant shall bear the costs. But we 
have no such powers, as I have already 
indicated. When the appeal is heard in 
the Privy Council, their Lordships will 
“ then decide the question of costs. 
~ The learned Advocate for the respon- 
‘dent also says that leave should not be 
granted because the amount involved is 
less than Rs. 10,000 The actual amount 
‘of the tax in question is Rs. 3,500. But the 
respondent carries on asa plantera large 
business in the Mysore State and the question 
will arise each year while he remains in this 
business. Therefore, in the end the amount 
of tax will be very considerable. The 
learned Advocate has in this connection 
referred to the decision in Rajeswara 
“Sethupathi v. Thiruneelakantam Servat (1), 
as the Oourt there refused leave to appeal 
to His Majesty. That was a case in which 


‘ (1) 44M L J 287; 72 Ind. Oes. 250; A I A 1998 
“Ma ak, 33 ML T 126; (1823) M W 3 NA415; 17 L 
W775. 
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the petitioner was wishing to challenge a 
decision in respect of arrears of rent. There 
was a large number of respondents, but 
in each case the amount owed or alleged to 
be owed was very small. Toe decision 
does not apply to the present case because 
the amount involved, as I have indicated, 
is really substantial. The application fora 
certificate will, therefore, be granted. 
N.-D. Application granted. 


TULSIDAS SUBHANRAO (BOM.) 





BOMBAY HIGH COURT 
Oriminal Revision Application No. 282 of 


1937 
November 18, 1837 
Beaumont, O J. anp Wasgoopew, J. 
GOVERNMENT PLEADER, BOMBAY— 
APPELLANT 


VETSUS 
TULSIDAS SOUBHANRAO JADHAV— 
OPPONENT i 

Contempt of Court— Process for contempt—When to 
be tesued--Speech showing contempt for all Courts 
of Justice and not any particular Court—It should 
not be dealt with by process for contempt. 

The process of contempt of Oourt for scandalizing 
the Court, a process in which the Oourt is in effeot 
both prosecutor add Judge and in which respondent 
is deprived ofthe ordinary methods of trial, ig one 
which should be sparingly used. The process should 
be used in this country only where attacks are 
made on the personal character ofa Judge, or where 
bass or improper motives inthe decision of a case 
are attributed to a Judge 

Where the speech contains matter which shows 
that the speaker entertains in the popular sense of 
all Courts of Justice, not 
making any attack on any particular Judge or com- 
ment on any particular case, this is a general ex- 
pression of opinion hostile to the utility of Oourts 
of Justice not likely to affect the public, and need 
not disturb the equanimity of Judges, end the speech 
does not amount to such a contempt of Court ag 
should be dealt with by the process for comtempt. 


Mr. P. B. Shingne, Government Pleader, 
in person. 
Mr. B. G. Thakor, for the Opponent. 


Beaumont, C. J.—This is an applica- 
tion by the Government Pleader asking that 
a Rule may be issued against the respond- 
ent, Tulsidas Subhanrao Jadhav, to show 
cause whay he should not be committed for 
contempt of Court in respect of a speech 
which he made at Sholapur on June 26, 
1937. The speech followed closely upon 
the disturbrances of June 23, at Sholapur, 
which were the subject-matter of the 
last application which we dealt. But 
the charge against the respondent hére is 
under a different heading of contempt of 
Court to that in the last case. It was laid 


‘down by Lord Russell of Killowen, O. J, 


1°38 


in Reg. v. Gray (1) that any act done or 
writing published which is calculated to 
bring a Uourt or a Judge into contempt, 
or to lower his authority is contempt of 
Oourt. 
referred to as ‘‘scandalizing the Ocurt,” 
and the principle on whicn the Court pro- 
ceeds in taking notice of that class of con- 
tempt is based on the interest of the 
public and not on the interest of the par- 
ticular Court cr Judge which is attacked. 
It is inthe public interest that confidence 
should exist in Oourts cf Justice, and if 
an attack is made upon a Judge, who iR 
not in a position to answer the attack, 
the authority and prestige of the Judge 
tends to be lowered in the estimation of 
the public, and that is contrary to tLe 
interests of the public. At the same time 
one has to recognize that in the long run 
the degree of confidence repcsed in the 
judiciary will depend on the character of 
Judiciat work, and confidence cannot be 
for long artificially engendered by the 
simple piocess of stifling criticism. It has 
been laid down many times and by the 
highest tribunals that Judges are not 
immune from criticism, and that fair and 
reasonable criticism of a case which is 
finished is not cbjectionable. The process 
of contempt of Court for scandalizing the 
Court, a process in which the Court is in 
effect both prosecutor and Judge and in 
which respondent is deprived ot the ordi- 
nary methods of trial, 18 one which should 
be sparingly used. Lord Moris, in Mcleod 
v. St. Aubyn (2) delivering the opinion 
of the Privy Council, saa that committals 
for contempt of Court by scandalizing the 
Court itself had become obsolete in Eng- 
land, though Lord Atkin pointed out in 
A. P. T. Ambard v. Attorney-General, 
Trinidad (3) that that opinion was fals: 
fied by the case in keg v. Gray (1) decid- 
ed in the next year. In my judgment 
the process should be used in this country 
where attacks are made ou the personal 
character “of a Judge, or where base or 
improper motives in the decision cf a case 
are attributed to a Judge. 

In the present case the speech which 
is the subject-matter of the charge does 
undoubtedly contain matter which sous 

(1), (1960) 2QB36; 69LJ QB 508; 82 L T 534; 
48 R 474, 12 T L R idé, 84 u P 484. 

(2) (1899) A 0549; 68 L JP O 187; 81 LT 158; 
48 R 173;15 T L k 487, 

(3) 38 Bum. L R6E1; 168 Ind. Cas. 92; A I R 1936 
P O 141; 8R PO 229; 400 WN oul; (1980) AL J 


o71; 35 PL R54l; U93) MW N68:9; 44 LW 15; 
64 OLJ 36;71M LJ 685 (PO). 
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that the speaker entertains in the popular 
sense of the word contempt of all Courts 
of Justice. Possibly on the context it might 
be said that the Courts of Justice to 
which he is referring are the Courts of his 
Presidency and that the speech should be 
so limited. But even if the speaker is 
expressing contempt for all Courts of Jus- 
tice in this Presidency, he is not making 
any attack on any particular Judge or 
comment on any particular case, and, in 
my opinion a general expression of opinicn, 
hostile to the utility of Oourts of Jus- 
tice, is not likely to affect the public, and 
need not disturb the equanimity of 
Judges. In my opinion the speech does not 
amount to such a contempt of Court as 
should be dealt with by the process of con- 
tempt. I would add that the respondent 
has offered an unconditional apclogy for 
any expressions in his speech which do 
show contempt for the Oourts, and, in my 


judgment, therefore, the Rule should be 
discharged. 

Wassoodew, J.—I agree. 

D. Rule discharged. 


p and 


MADRAS HIGH COURT 
Speclal Bench 
Letters Patent Appeal No. 292 of 1927 
December 15, 1937 
LRAOH, O. J., VARADACHARIAR AND 
Mooxett, JJ. 
RAMOCHANDRA NAIDU AND otagsre~— 
APPELLANTS 


VETSUS 
VENGAMA NAIDU AND OTHHRS-—- 
RHBPONDENTS 

Part performance—Decree for maintenance in 
favour of widow against step-sons-~Maintenance 
made charge on famtly property—One of song 
alienating his share—~—Agreement between widow and 
alenee that latter would pay a sum in lieu of 
maintenance to widow—Portton of amount patd— 
Widow to give release of charge on payment of 
balance—Balance not paid—Altenee of widow's deeree 
executing decree and purchasing property himself— 
Hie sutt JO eh atenga —Dectrine of part perform- 
ance held did not apply—Appeal—New plea— Point 
not raised in pleadings but raised by Court ttaelf—~ 
Parties to appeal should be given opportunity of 
meriting tt 

A Hindu widow, sued har step-sons for mainten- 
ance, and obtained a decree, which applied to the 
maimtenance then due and to future maintenance. 
The maintenane was made a charge on the famil 
properties. One of the step-sons sold his share in 
the family lands tocertamm persons. By an ayiee- 
ment between the widow and the transferees, the 
transferees were to pay hei a certain sum in satis. 
faction of her claim for future maintenance against 
the properties un their hands. Certain portion of 
this sum had already been paid. It was agreed 
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that when the balance would be received the widow 
would execute a formal releases of the charge on 
the properties which was created by the decree. 
The balance, however, wasnever paid and the as- 
D, le oe Ta aoe ane property in execu- 
hased it himse possess 
of Wie aia and sued for 10n 
Held, that all that had bappened was that an 
agreement was entered into by the widow with the 
transferees under which she undertook to release the 
properties with which they were concerned on certain 
events happening, Until t ey happened the properties 
remained charged. The fact that the widow receiv- 
ed a portion of the money did not entitle the 
transferees to a release. Therefore, the doctrine of 
part parformance had no application to the case 
While it is open to the Oourt to decide a case on 
any rule of law which it considers applies, it is not 
entitled to decidea case ona point taken by itself 


without giving thè parties to the a 1 an T- 
tunity of moerig it, A 


_U. P. A. against the judgment of Mr. Jus- 
imac baro, J. in A. 8. No. 110 of 


Messrs. T. M. Krishnaswamy Iyer M. S. 
Vaidhynatha Iyer and T. S. Sanaa Iyer, 
for the Appellant. 


Mr. K. V. Sesha Iyengar, for the Res- 
pondents. 


Leach, C. J—In O. 8. No. 1 of 1889 
of the District Gourt of Trichinopoly a 
Hindu widow, one Venkalakshmi Ammal, 
sued her step-sons, Venkatarama Iyer 
and -Ramarathnam Iyer for maintenance, 
and on September 2, 1890, obtained a 
decree which applied to the maintenance 
then due and to future maintenance. The 
maintenance was made a charge on the 
family properties. The decree was not 
expressed in precise terms, but it was 
held in subsequent execution proceedings 
that the decree did in fact give a charge 
on ‘the family properties and this question 
must be regarded as having been finally 
decided. On November 13, 1888, Rama- 
rathnam sold his share in 393 acres of 
thé family lands to one Krishna Iyer, who 
was defendant No. 21 in the widow's suit. 
On November 27, 1888, Krishna Iyer gold 
his interest in these properties to Vengama 
Naidu and Perumal Naidu. Between 
December 7, 1888, and June 2, 1890, 
Vengama Naidu and Perumal Naidu under 
13 deeds disposed of their interest in the 
properties to various pe-ple. On September 
27, 1908, the widow assigned her decree to 
the plaintiffs in the suit out of which this 
appeal arises. As assignees of the decree, 
the plaintiffs instituted proceedings in 
execution and obtained an order for the sale 
of Ramarathnam'siinterest. At the Court 
auction ‘they purchased’ Ramarathnam’s 
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interest. On September 14, 1915, the 
Plaintiffs filed a suit in the Court of the 
District Munsif of Kulitalai for partition 
of the properties and for possession of 
their half share. The District Munsif's 
Court had no jurisdiction totry the suit 
because ofits value and the plaint had to 
be returned for filing in the Oourt of the 
Subordinate Judge. This was done and the 
suit was numbered a3 O. 8. No. 45 of 1917. 
There were 10) defendants, of whom 98 
were sued as alienees under transfer execut- 
ed after December 7, 1888. 


In 1894 the widow entered into an 
agreement with Veogama Naidu and Pera- 
mal Naidu under which they were lo pay 
her a sum of Rs. 1400 in satisfaction of 
her claim for future maintenance against 
the properties in their hands. Of the 
Rs. 1,400, a sum of Re. 1,000 had already 
been paid. The agreement provided that 
when the balance of Rs. 400 had been 
received and the widow had realized the 
amount representing the arrears of main- 
tenance at the date of the agreement, she 
was to execute a formal release of the 
charge created by the decree on Rama- 
Tathnam’s half share in the family prop- 
erties. The arrears were not realized and 
consequently the agreement was renewed 
in 1803 and again in 1906. The original 
agreement has not been put iu evidence, 
but the agreements of 1903 and 1905 have 
been and are marked as Exs. 18 and 18a, 
respectively. The agreement of 1903 reads 
as follows : 


“If according to what you have executed and 
given you pay with interestthe sum of Rs 400 
which is the balance due after deducting the 
amount of Rs. 1,000 received from you, I shall, as 
soon as the whole of the decree amount due upto 
this day is realized, cause the plaintiff in the said 
guit to execute and deliver a memorandum of 
releass in your favour to the effect that the 
liability fo: the decree of the lands purchased b 
you from Krishna Iyer has been givenup. Isha 
not attach the said lands and proceeds in execution 
for the amounts due under the said deores.” 


This document was signed by one P. 
Ramaswamy Iyer as the agent of the 
widow. That he had the authority to sign 
is notin question. The agreement of 1908 
is in similar terms, but instead of the 
words “as soon as the whole of tLe decree 
amount due up to this day is realized’ 
we have the words “after the realization 
of the. entire balance of the decree.” 
There can be no doubt that the effect of 
each of these dccuments was this: If 
Vengama Naidu and ?erumal Naidu paid 
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the balance of Rs. 400 with interest and 
the widow was able to realize from other 
properties the amount due to her as 
arrears of maintenance at ihe date of the 
document she would execute the contemp- 
lated release, in the meantime, she would 
not take steps in execution of the decree 
against the properties in the possession of 
Vengama Naidu and Perumal. These agree- 
ments were not recorded under the provi- 
sions of O. XXI, r. 2, Civil Procedure Oode, 
and therefore cannot be regarded as adjust- 
ments of the decree. On September 17, 
1908, that is, two days before the assign- 
ment by the widow of her decree in 
favour of the present plaintiffs, Vengama 
Naidu instituted O. 8. No. 406 of 1908 in 
the Court of the District Munsif of Kuli- 
talai for a decree for specific performance of 
the agreement of 1906, the last renewal 
of the agreement of 1894. On August 14, 
1911, the District Munsif dismissed the 
sui. An appeal followed to the Sub- 
ordinate Judge of Trichinopoly, who held 
that the suit was premature and accord- 
ingly dismissed the appeal. A second 
appeal was then filedin this Oourt. The 
widow died during the pendency of the 
appeal and the present plaintifs were 
added as parties. This Court held that the 
plaintiffs, as assignees of the maintenance 
decree, were not the legal representatives 
of the widow and being assignees, an 
action for specific performance did not Jie. 
This judgment was delivered on March 
12, 1915. 

Returning: now to the suit out of which 
this appeal arises, the Subordinate Judge 
accepted the contention that the doctrine 
of lis pendens applied to the alienations 
and therefore regarded them as being 
subject to the charge in favour of the 
widow. But he dismissed the suit on the 
broad ground that there were enough 
equities with the alienee defendants to 
override all consequences arising from the 
operation of the doctrine of its pendens. 
This judgment was delivered on August 
91, 1922. An appeal was filed agaist 
this decision in this Court and it came 
before Krishnan and Venkatasubba Rao, JJ. 
on September 6 and 14, and on Octo- 
ber 1 and 8, 1926. After the argu- 
ments had closed, judgment was reserved 
and was delirered on November 5, 1926. 
Venkatasubba Rao, J., agreed that the 
doctrine of lis pendens did apply and 
accepted the contention that the agree- 
ment of 1894 and its subsequent renewals 
id not operate to bar the execution of the 
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widow's decree. The learned Judge, how 
ever, laid great stress on the fact that the 
plaintifs had taken the assignment of the 
decree with full knowledge of the agree- 
ment, and considered that in these cir- 
cumstanc?s it was a fraud on the alienees to 
enforce the maintenance decree. He also 
held thatthe doctrine of part performance 
applied and on this basis refused the 
plaintiffs the reliefs they sought, but 
instead granted them a money decree for 
Rs, 400 with interest from 1894. Krishnan, J. 
considered that the suit could be maintained 
as framed and relied on the decision of this 
Court in Krishna Iyer v. Savurimuthu Pillai 
(1). In that case a Full Bench consisting 
of Abdur Rahim, Oldfield and Seshagiri | 
Ayyar,JJ. held that a decree which bad 
been satisfied was still capable of execu- 
tion so long as the satisfaction was not | 
reported to and certified by the Court. The 
only remedy for a judgment-debtor who is 
called upon to pay in execution proceedings, 
having already paid out of Court, is an 
action for damages, against the decree- 
holder, but when the decree has been exe- 
cuted by an assignee, no action for damages 
will Jie against the assignee, notwith- 
standing that he has taken the assignment 
with notice of the fact that the decree has 
been satisfied. Krishnan, J. also accepted 
the application of the doctrine of lis 
pen dens. 


It falls to be observed thatthe doctrine : 
of part performance on which Venkata-~ 
subba Rao, J. relied was not raisédin the 
pleadings, was not made the subject of an 
issue and was not raisedin the course of 
the arguments. Krishnan, J. added a note 
to his judgment, after he had perused that 
of Venkatasubba Rao, J. and that pointed 
out that this wasan entirely new question 
which was not raised by the parties and - 
not argued at the bar. Whileit is open to 
the Oourt to decide a case on any rule of 
law which it considers applies, it is not 
entitled to decide a case on a point taken 
by itself without giving the parties to 
the appeal an opportunity of meeting it. 
Order XL, r.2, Civil Procedure Oode, says that 
the appellant shall not, except by leave of 
the Oourt, urge or be heard in support of 
any ground of objection nct set forth in the 
memorendum of appeal, but the Appellate ` 
Oourt in deciding the appeal, shall not be 
confined to the ground of objection set forth 
in the memorandum of appeal or taken by 


(1) 42 M 338; 50 Ind. Cas, 584; A IR 1919 Mad, 
424; 36 M L J 376; 9 L W 443; (1919) M W N 248, 
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leave of the Court under the Rule. There 
is, however, this important proviso. The 


Oourt shall not rest its decision on any 
other ground unless the party who may be 
affected thereby has had a sufficient 
opportunity of contesting the case on that 
ground. With great respect, I consider that 
before Venkatasubba Rao, J. based his 
decision on the doctrine of part perfor- 
mance, he should have given the plaintiff's 
Advocate an opportunity of stating his 
views on the question. As the doctrine of 
part performance was relied on by Venkata- 
subba Rao, J. and has been made the 
subject of argument before us, I will express 
my Views onthe question. The widow had 
obtained a decree for maintenance and the 
amount she was entitled to receive by way 
of maintenance was made a charge on the 
family properties. If her step-sons did 
not pay what was due as’ main- 
tenance- she was entitled to proceed against 
those properties, notwithstanding that they 
had passed or that some of thèm had 
passed into other hands. It was open to her 
to agree withthe alienees to release the 
properties in their hands from the charge, 
but until there was a release by her, valid 
in law, the properties remained charged, 
In this case all that kad happened was 
that an agreement was entered into by the 
widow with the original- alienees under 
which she undertook to release the pro- 


perties with which they were concerned on . 


certain events happening. Until they 


happened—and they never did happen— . 
properties remained charged. The - 


the . 
fact that the widow received Rs. 1,000 out 
of the Rs. 1,400 did not entitle Vengama 
Naidu and Perumal Naidu to a release. 
Therefore, I fail to see how the doctrine of 
part performance can have any applica- 
tion whatsoever. Venkatasubba Rao, J. also 
considered that the present action con- 
stituted a fraud on the alienees. There 
was here-clearly no fraud. The plaintiffs 
took ‘with nolice of the agreement of 1884, 
but that did not disentitle them to execute 
the decree. They were at full liberty to do 


80. 
4; have already mentioned that it was ac- 
cepted by the trial Court and by Krishnan 
and Venkatasnbba Rao, JJ. on appeal that 
the doctrine of lis pendens applied. It was 
suggested at one stage in the arguments 
before us that this view was wrong but 
when it was pointed out to the learned 
Advocate for the respondent that the ques- 
tion had been raised in the execution pro- 
ceedings to which the present parties or 
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their representatives were parties and there 
decided, he very properly did not press 
the point. It is clear that it was raised 
on the execution prcceedings and there 
finally decided, and consequently the argu- 
ment is not open tothe defendants in this . 
Court. The same remarks apply toa sug- - 
gestion which has been made that the 
agreement of 1894 and its subsequent 
renewals operated to prevent the widow 
Proceeding in execution against the pro- 
perties in the possession of the alienees. ` 
This question was also raised in the execu- ` 
tion proceedings and there also decided. ! 
Therefore, the position is this: The 
plaintiffs are the assignees in law of the- 
widow's decree and they were entitled to 
execute it sgainst the ‘family properties, 
notwithstanding that they had passed into 
the hands of the defendants They did 
execute the decree and in the execution pro- ` 
ceedings they bought in the half share of | 
Ramarathnam Oonsequently they now- 
possess Ramarathnam’s half interest in the 
family estate. It has been suggested that 
s. 91 of the Trusis Act applies, but it ig 
clear that it does not. The decision in the - 
suit for specific performance entirely dis- ` 
poses of this argument. a i 
The appeal will be allowed and the case: 
remanded to the trial Oourt for disposal on ° 
the merits. The appellant will be entitled * 
to costs here and before the Division? 
Bench. He will also be entitled to a refund ? 
of the court-fee paid on the appeal as on ` 
the Letters Patent Appfal. A regrettable . 
feature of this case is the tremendous delay: 
which has taken place. The suitr-wus filed. 
as long ago as 1915 and an appeal ‘tay direct * 
to this Oourt. As I have pointed out, the? 
learned trial Judge delivered judgment on” 
August 21,1922. An appeal was filed in: 
that year to this Oourt and it came before? 
Krishnan and Venkatasubba Rao, JJ. in” 
September and October, 1926. The learned 
Judges disagreed, and in accordancé’ with? 
the practice of this Court which then raled ’ 
it was necessary that the appeal should be’ 
heard by a Full Bench. It has taken 11 
years for this to happen. The appeal has 
been in this’ Oourt frem 1922 until nowa. 
total period of 15 years. But for the fact’: 
that these dates appear on the record, I’ 
should not have believed it possible that: 
there could be such delay. The fact that’ 
the number of parties is large and thal some * 
of them died and their legal represent-’ 
atives have bad to be brought on the gecord 
can be no justification fcr this great delay, ` 
The delay is so great that it would appear“ 


| 
z 
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fo amount to a scandal, and I have 
directed that n full inquiry be made into the 
the matter, 

Varadacharlar, J.—I agree. 

Mockett, J.—I agree. 


ND. Case remanded. 


pr 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Appeal No. 6 of 1937 
April 8, 1937 
Davis, J. O. AND Logo, J. 
GHULAM HYDER IMAM BAKSH 
—APPRLLANT 


versusi 
_, EMPEROR—RESPONDENT? 

Criminal trial—Benefit of doubi—Judge should 
not find accused guilty even in alternative of 
offence in respect of which doubt exists—Duty of 

udge—Charge under 3. 302, Penal Oode——“Know- 
ledge" establtshed—Conviction should be under s. 804, 
Part 2-—Orininal Procedure Code (Act V of 1898), 
s. 236—Applicability—Penal Oode (Act XLV of 1860), 
sa. 302, 301, Parts 1 and 2~Murder—Doubt as to 
tntention of accused—Oircumstances doubtful—Pro- 
bably no intention in mind of accused to kill or 
cause fatal injury—Offence held fell under s. 304, 
Part. and not under s. 302 or s. 304, Part i. 

It is the duty of a Judge to make up his mind 
upon the facts of the case before him, and if there is 
any real doubt as to the facts, then he must give 
the accused the benefit of that doubt, not by find- 


ing him guilty, even im the alternative, of the offence 


in respect of which the reasonable doubt exists, 
but by acquitting him of that offence. In other 
words, he s ould remember that the burden lies on 

prosecution to prove the guilt of the accused, 
and if ~the prosecution fail to prove the intention 


which isi necessary in order that an accused should 


be convicted of murder, thén they fail to prove the 
accused is guilty of murder, and the accused should 
not be convicted of murder even in the alternative. 
If the prosecution can prove the knowledge which 
18 necessary for the conviction of an offence under 
8, 304, Part 2, Penal Code, the proper course is to 
convict the accused of an offence under s. 304, Part 2, 
and not in the alternative. Ganesh Krishna v. 
Emperor (4), followed. 

Section 236, Orimineal Procedure Code, is generally 
regarded as limited in its application: it is not 


intended to be applied to a cass where the facta” 


are left in doubt or to enable the Judge to leave 
the facts im doubt and thus escape that responsi- 


bilty and duty of making up his mind which the 


law places on him: it applies to a case where the 
facts are not in doubt, but ıt 18 doubtful which 
provision of the law applies to these facts, [p. 
499, ool. 1, 

,A question of intention is a question of fact, A 
State of a man's mind is as much a question of 
fact as the state of his digestion. ` 


Ir a case of murder, where ‘intention’ is one of 
the essential elements of the offence, it is always 
necessamy that there should bea definite finding as 
to whether the necessary guilty intention 18 or is 
not present, and when it is reasonably doubtful upon 
the evidence of the prosecution whether this inten- 
tion is present, then the accused is entitled to the 
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benefit of that reasonsble doubt, and he must be 
acquitted of the charge of murder even if he is to 
be convicted of the charge of culpable homicide not 
amounting to murder. 

Only one blow with a hatchet was struck 
suddenly in circumstances which were in doubt. | 
There was probably no intention in the mind of the 
accused either to kill or to cause a fatal in- 


jury : 

"Held, that the act was sudden; and if was more 
proper under the circumstances to impute to him 
‘knowledge’ rather than ‘intention’. The offence, 
therefore, would fall more probably ander s. 304, 
Part D Penal Oode, than under s. 302 or s. 304, 


Or. A. from an order of the Additional 
Sessions Judge, Sukkur, dated November 
30, 1936. 

Mr. Partabrat D. Punwani, Advocate . 
General, for the Orown. 

Davis, J. C—This is an appeal from 
jail by one Ghulam Hyder, son of Imam. 
Baksh, who has been convicled by the 
Additional Sessions Judge of Sukkur of the 
offence of murder under s. 302, Indian 
Penal Ocde, of in the alternative, of the 
offence of culpable homicide not amountin 
to murder under s. 3804, Indian Pensa 
Code and sentenced to rigorous imprison 
ment for séven years. This is a most 
unusual conviction, and we can only 
ascribe it to the fact that the learned Judge 
has been quite unable to make up his mind 
as to the offence which the accused com- 
mitted because he has been unable to make , 
up his mind as to the facts. In this case 
there can be no doubt that one Kassim was 
killed by the appellant Ghulam Hyder. 
by a hatchet blow on the head though. 
the fatal injury was. inflicted. on May 
24, and the deceased died only: on’ 
June 5, 1936. The hatchet was taken- 
out of the hand of the accused by Lldhi- 
Baksh witness and the offence was com- 
mitted in the village of Detha in broad day: 
light. The accused in his own statement 
in Oourt admitted that he struck the 
deceased with the hatchet which was taken 
from his hand by lilahi Baksh, but -hè 
says he struck in self-defence as the 
deceased had etruck him with a lorh. 
Another witness to the killing of Kassim 
was one Trcoh. The medical evidence: 
cehows that the deceased died of an oblique. 
incised wound 3”x#" deep tothe bone on’ 
the right frontal eminence, the bone being’ 
cut andthe ese being ecchymosed. He was, 
sent to ithe hospital on May 24 and died 
on June 5. After his death, the post 
mortem showed the frcntal bone was cut. 
through and the brain injured. The medi- 
cal officer was of the opinion that the 
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injury from which the deceased died was 
sufficient in the ordinary course of nature 
to cause death. 

The learned Judge found no difficulty in 
coming to the conclusion that Kassim was 
dead, and his death was caused by the 
appellant. But on the third point as to the 
offence committed he found himself in a 
condition of doubt and difficulty, He says: 
“A decision on the third point, however, is 
neither so simple nor so clear.” It appear- 
ed to him that in view of the fact that 
the injury was inflicted with an axe upon 
the head, it was quite reasonable to pre- 
sume that the ancused must at least have 
known and probably even intended that by 
his act he was causing such bodily injury 
to his victim as was likely to cause his 
death and further that the bodily injury 
contemplated to be inflicted upon Kassim 
was sufficient in the ordinary course of 
nature to cause-death. Even after a dis- 
cussion of s. 300 ands. 304, Indian Penal 
Code and a consideration of the case in 
Saidino v. Emperor (1), the learned 
Judge found himself still in doubt. He 
says : 

Ora ERE in this case it is extremely diff- 
E to arrive at any definite conclusion as to what 


accused's intention was at the time of the 
offence,” 

After a further discussion of the evi- 
dence and a further expression of his doubts 
anda reference to Gour’s Penal Law, the 
learned Judge appeared to come to the 
conclusion that the offence was of 
murder within s. 300, Indian Penal Code, 
because he says f 
. "The nature and position ofthis hatchet wound 
therefore to my mind clearly point out to both the 
knowledge as well as the intention of the accused 
falling within a, 300, Indian Penal Code.” 

Then the learned Judge considers the 
exceptions to s. 300, Indian Penal Code, 
and comes to the conclusion that none of 
these exceptions applies. It would then 
appear that the learned Judge had by 
then come to the conclusion that the appel- 
lant was guilty of murder. However, after 
further discussion of the evidence, the 
learned Judge says : 

“Considering, however, the fact that only one 
blow was given by the accused, it might well be 
held that there is some doubt ag to the homicidal 
intention of the accused and he was, therefore 
entitled to the benefit thereof. In this connection 
the reasoning in Emperor v. Sardarkhan (2), appears 
to have some bearing.” 


The case in Emperor v. Sardarkhan (2), 


(1) 9 B L R 99; 30 Ind. Oas. 998: A IR i 
ae MLB af. Be ai 0 a 
4 ; n as. 578; A IR 1916 ; 
191; 17 Or. L' J 530; 18 Bom. L R 793, | SP 
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has, however, been overruled in the case in 
Emperor v. Samat Kala (3). Finally, the 
learned Judge endeavours to give his 
doubts legal form by finding the accused 
guilty of murder, or in the alternative, 
of culpable homicide not amounting to 
murder for reasons with which we are 
unable to agree, for it is the duty ofa 
learned Judge to make up his mind 
upon the facts of the case before him, 
and if there is any real doubt as to the 
facts, then he must give the accused the 
benefit of that doubt, not by finding him 
guilty, even in the -alternative, of the 
offence in respect of which the reasonable 
doubt exists, but by acquitting him of that 
offence. In other words. he should re- 
member that the burden lies on the prose- 
cution to prove the guilt of the accused, 
and if the prosecution fail to prove the 
intention which is necessary in order that 
an accused should be convicted of murder, 
then they fail to prove the accused is guilty 
of murder, and the accused should not be 
convicted of murder even in the alterna- 
tive. If the prosecution can prove the 
knowledge which is necessary for the con- 
viction of an offence under s. 301, Part 2, 
Indian Penal’Oode, the proper course is 
to convict the accused of an offence 
under s. 304, Part 2, Indian Penal Code, 
and not in the alternative. We would 
invite the attention of the learned Judge 
to the casein Ganesh Krishna v. Emperor . 
(4), in which this whole position of alter-. 
native charges is discussed. Unless we 
further contuse’ the learned Judge, we. 
would quote only that part of the judg- 
ment which is strictly relevant. Atp 2 
Pratt, J. O. says: 
“So also when the difference between the offences 
arises out of the intention imputed -to the accused, 
i. 6., the intention which is presumed from the 
facts proved. This also cannot be left in doubt 
for, ıt is the duty of jury to decide which view of 
the facts is true. Illustration (a) tos. 299, Criminal 
Procedure Uode, makes it quite certain thst an 
alternative charge of murder or culpable homicide 
not amounting to murder is not permissible. Indeed 
if the intention imputed to the accused could be left 
in doubt in an alternative charge, the most extraordi- 
nary and anomalous results would ensue. An 
accused who had overdriven and killed a foot: 
passenger might be convicted in the alternative of 
mur or of causing death by a rash and negli- ` 
gent act. Or agam in a case of death from 4 
ruptured spleen, the accused might be convicted in 
the alternative of murder or of simple hurt. A 
finding which left in doubt whether the convicted 


(3) 33 Bom. L R 210; 148 Ind, Cas. 1004; A Į R 1934 
Bom. 156; (1934) Or. Oas. £43; 35 Or. LJ 8296 R B 


58 L R16; 10 Ind. Cas, 168; 12 Or. L J 224. 
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- was convicted of murder or not would be 
ad in law for the jury would have failed in their 
duty to ascertain the true view of the facts The 
result, therefore, is that an alternative charge con- 
«aot be framed in respect of distinct offences nor 
aven in respect of cognate offences when the difer- 
snes is one of de 4. 6. ;as to the intention 
imputed to the accused or as to some circumstance 
xf aggravation.” 

We would add that s. 236, Criminal 
Procedure Oode is generally regarded as 
limited in its application ; it is not intended 
to be applied to a case where the facts are 
left in doubt or to enable the Judge to leave 
the facts in doubt and thus escape that 
responsibility and duty of making up his 
mind which the law places on him: it 
applies to a case where the facts are not in 
doubt, but it is doubtful which provision of 
the law applies to these facts. But a ques- 
tion of intention is a question of fact. A 
state of a man's mind is as much a ques- 
tion of fact as the state of his digestion. 
The Judga mustmake up his mind as to 
the intention of the accused, and having 
made up his mind, there can be no doubt 
as tothe provision of the Penal Code which 
applies, It is not a ease where, for in- 
stance, upon proved facts, it is doubtful 
whether the accused is a thief or receiver 
of stolen property, where the facts are not 
in doubt but it is doubtful upon the facts 
which of two offences his been commit- 
ted. But in a case of murder, where iv- 
tention’ is one of ithe essential elements of 
the offence, it is always necessary that 
there shonid be a definite finding as to 
whether the necessary guilty intention is 
or.is not present, and when if is reason- 
ably doubtful upon the evidence of the 
prosecution whether this intention is pre- 
sent, then the accused is entitled tothe 
benefit of that reasonable doubt and he 
must be acquitted of the charge of murder 
even if he is to be convicted of the charge 
of culpable homicide not amounting to 
murder. 


In this particular case, however, we are 
of the opinion, upon the evidence, that 
there is a reasonable doubt as to theinten- 
tion of the accused. Only one blow was 
struck and suddenly in circumstances which 
are in doubt, there was not probably in 
the mind of the accused an intention either 
to kill or to cause a fatalinjury. The act 
was sudden ; and it appears to usit is more 
proper under the circumstances to impute 
to him &nowledge' rather than ‘intention.’ 
The offence, therefore, would fall more pro- 
bably under s. 304, Part 2, Indian Penal 
Code, than under s. 302, or s. 304, Part 1. 
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Indian Penal Oode. We theréfore set 
aside the conviction under s. 302, Indian 
Penal Oode and confirm the conviction 
under s. 301, Part 2, Indian Penal Code, 
and the sentence of seven years’ rigorous 
imprisonment, and we dismiss the appeal 
accordingly. 
D. Order accordingly. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 219 of 1934 
December 1, 1937 
BENNET AND ISMAIL JJ. 
RADHE KISHUN— DEFENDANT 

—ÅPPELLANT 


VETEUB 
H. H. SRI MAHARAJA ADITYA 
NARAIN SINGH— PLAINTIFF 
AND ANOTHERB— DEFENDANT 
— RESPONDENTS 
Interest—Delay—Delay held due to plaintiff's 
negligence and, therefore, tnterest could not be award- 
ed on equitable ground. 
A sale was registered in the year 1928. Notice o 
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demand for zar-t-chharum was sent in 1931 This 
demand did not include demand for interest, In 
1933, the plaintiff brought a suit making equitable 
claim for the award of interest : 

Held, thet the delay of 54 years was due solely to 
the plaintiffs negligence and consequently there 
existed no ground in equity for awarding interest -` 
Hamira Bibi v. Zubaida Bibi (1), Maharaj Bahadur 
Singh v. A. H. Forbes (2) and Kishwar Jahan Begam 
v. Zafar Mohammad Khan (3), distinguished. 

F. O. A. from a decision of the Additional 


Sub-Juadge, Benares, dated April 30, 1934. ` 


Mr. Govind Das, for the Appellant. 

Mr. B. Malik, for the Respondents. _ 

Bennet, J.—This is a first appeal by a 
defendant, purchaser of a house in Benares, 
against the part of a decree awarding the 
plaintiff H. H. Maharaja of Benares inter- 
est on zari- chharum of Rs. 3,287-3 0 at 
6 percent. per annum from the date of 
sale on January 18,1928. The appeal is 
taken only on the ground that the Court 
below should not have allowed interest.. 
Now the facts are that this sale deed was 
duly registered in 1928 and it was open 
to the agents ofthe plaintif to ascertain 
that fact from the office of the Sub-Regis- 
trar. It wasnot until 1931 that a notice of 
demand for the gar-i-chharum wassent by 
the plaintiff to the defendant. The date 
of delivery of that notice is shown on’ 
page 13 tobe July 7, 1931. That notice 
might have included a demand for interest, 
and if it had, the provisions of the Interest 
Act (XXXII of 1839), would have applied 
and from that date the plaintiff would have 
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been entitled to interest. The notice on page 
12 showsthat there was no demand for 
interest. Again there was a long delay 
before the plaintiff brougot his suit on 
September 20, 1933. The result is that 
there has been a delay from the ssid deed 
till the date of suit of 54 years. The 
plaintiff now comes forward with an equit- 
able claim for the award of thig amount 
of interest. The ‘lower Oourt has not 
considered whether there are any reason- 
able grounds for awarding interest. A 
decree based on equilable grounds is 
always one atthe discretion of the Court. 
It appears that the delay was solely due 
to the negligence of the agents of the 
plaintiff and, therefore, in equity, there 
exists no ground at ull for awarding in- 
terest. 

Learned Counsel for the appellant has 
contended that the decree based on equit- 
able grounds wss bad in law. The 
@ourt below recognized. that there was 
no basis of any contract or under the 
Interest Act for the award of interest, but 
the Court considered thata decree could 
be granted on equitable grounds and the 
Gourtireferred to the following three rul- 
ings: Hamira Bibi v. Zubaida Bibi (1). 

his was & case where a Muhammadan 
widow had been in possession for a 
number of years of her deceased husband's 
landed property under her lien for un- 
paid dower and the other heirs had sued 
her to recover possession of their shares and 
prayed for accounts and the question arose 
whether in taking such accounts, she was 
entitled'to interest on her dower. Their 
Lordships held that it would be inequit- 
able tomake her account for the profits 
except on the terms of allowing her 
reasonable interest on her dower debt. 
There appears to be a great difference 
between that case and the present case and 

af caseis not an authority for allowing 
interest in a case like the present. The next 
ruling to which reference was made was 
Maharaja Bahadur Singh v. A. H. Forbes 
(2). That wasa case where interest was 

allowed under the provisions of O. XXI, 
r. 93, Oivil Procedure Code, and, therefore, 
it has no application tothe present case. 


(1) 14 A L J 1055; 36 Ind, Oas. 87; 
46; 431 A 394; 38 A 581; 31 0 W Ny IR1916PO 


l; 18B 

R 999; 31 M LJ 799;20 ML T 503: LW en: 

(1016) 2 M W NGGI; 1 PLW57; 85 OLJ517 
(3) 19 A L J 101; 59 Ind, Oas. 788: A 

PO 27; 48 I A 24, 6PL J 139; 38 0 LJ 176 36 
O W N 368; 40 M LJ 141; 13 LW 317; (1931) MW 
Ng 3 PLT 115 23 Bom, LR 17%; $0MLT 187 
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The remaining case is that in Kishwar 
Jahan Begam v. Zafar Mohammad Khan 
(3). That was aruling by a Bench of 
this Court of which one of us was à 
member to the effect that where a bene- 
ficiary uodera deed of wakf institutes a 
Buit to recover his share of the profits from 
the property from a mutawalli under 
deed andthere is unreasonable delay in 
payment, the beneficiary is entitled to in- 
terest on the amount of his claim. On 
p. 23* the Bench stated that the rule laid 
down by the Privy Oouncil appeared to 
be that where a case in England would 
fall within the common law jurisdiction no 
egqaitable principles are to be applied in 
awarding or withholding interest; but where 
a case fell within the equitable jurisdic- 
tionexercised by the Court of Chancery, 
equitable considerations might induce the 
Court to allow interest, and the Bench 
proceeded to hold that because the ques- 
tion between the mutawalli and the bene- 
ficiary was one which in a similar matter 
would come under the Court of Chancery 
in England, therefore equitable conside- 
rations might be applied. That ruling, 
therefore, is mo authority in favour of the 
Plaintiff in the present case. 

Two rulings were shown in regard to 
interest on zar-i-chharum claims. One of 
these bya single Judgeis reported in 
Kalicharan Chowdhury v. Beni Madho 
Prasad Singh (4). In that case interest 
was disallowed on the ground that the 
claim could not be made in law. Another 
ruling was unreported (Second Appeal No. 
1034 of 1932) Bishnath Upadhia v. Ashrafi 
Singh, decided on December 19, 1934, and the 
decision that interest could not be allowed 
onthe claim for zar-t-charrum was upheld 
in Letters Patent Appeal No. 25 of 1935, 
decided on December 9, 1935. 

On the other hand learned Counsel for 
plaintiff respondent is not able to show any 
case of hag-t-chharum where interest has 
been allowed. We consider, therefore, that 
both on grounds of law and on the ground 
of no cause being made out for the 
exercise of equitable jurisdiction, the 
Court below was wrong in allowing 
interest to the plaintiff. We, therefore, 
allow this appeal with costa and direct 
that the amount of interest, Rs. 1,118-8-0, 


(3) (1938) A LJ 21; 146 Ind. Oas. 733; A I R 1983 

All. 186; 55 A 164;6 RA 323. > 
9 (1937) AL J 168;168 Ind. Oas. 187A I R 

198 AlL #67; 1987 RD 1i0;9R A 6%9;18227 AL R 
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should be struck off from the decree of 
the Oourt below, which is the amount of 
interest up to the date of the suit, but 
pendente lite and future interests will 
remain in the decree. The amount of 
costs in the lower Court was proportionate 
and as the decree has now been reduced, 
the amount of costs in the lower Court 
will be correspondingly reduced. 


D. Appeal allowed, 


CALCUTTA HIGH COURT 
Civil Appeal No. 456 of 1936 
April 26, 1937 
B. K. MUKAEBJBA, J. 
ABALA KANTA GHOSE AND oTmgRS 
— DEFENDANTS —APPALLANTS 
VETSUs 


Syed JALALUDDIN HASHEMY— 
PLAINTIFF — RESPONDENT 

Bengal Local Self-Government Act (III of 1885), 
gs. 18-B, 138 (a)—Blection rules under s. 138 (a)— 
R. 1 (a)—Rules, whether contemplate all disputes 
arising out of election—Jurisdiction of Civil Court 
ds not barred where dispute. does not fall under them. 
‘ Where the Local Government has not sat-u 

an election tribunal in the proper sense, whic 
would decide all disputes arising out of election, 
particularly where election is paves saed on grounds 
of bribery and corruption to is extent the jaris- 
diction of Oivil Courtes cannot be said to be ousted, 
But in so far asthe disputes come within the pur- 
view of the rules framed under s. 138 (a), Bengal 
Local Self-Government Act, and barring the ex- 
ceptions provided for in the rules themselves, the 
jurisdiction of Oivil Courts no longer existes even 
though the dispute be deemed to be included in 
‘gs. 18-B, oL (e), Bengal Local Self-Government Act. 
Mahendra Rahman Mia v. Kanti Chandra Basu (1), 
Kastruddin Talukdar v. Majfieuddin Ahmed (3) and 
Chandra Kishore Mondal v. Shasindra Kumar Roy 
Chowdhury (4), relied on, Lachmi Chand v. Ram 

Protap (2), distinguished. 


O. A. from the order of the District 
Judge, Khulna, dated July 9, 1936. 

Messrs. N. K. Basu, B. Bagchi and 
Binayak Nath Banerjee, for the Appel- 
lante. 

Messrs. Abdul Hussain and Abdul Alum, 
for the Respondent. 


Judgment.—This appeal which is on 
behalf of the defendants is directed against 
an order of remand passed by the District 
Judge, Khulna, on July 9, 1936. The 
trial Court dismissed the plaintiff's suit on 
a preliminary point holding that the Oivil 
Court had no jurisdiction to try the suit. 
The lower Appellate Oourt reversed the 
decisién and sent the case back for re- 
hearing on merits. The order of remand 
has-been attacked by Mr. Basu who appears 
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for the appellants in this case on the ground 
that the decision of the trial Judge was 
right, and the suit being not triable by 4 
Givi] Court at all, the order of remand is 
erroneous. In order to appreciate this con“ 
tention, the following short facts would be 
material: 

The plaintif was a candidate for & 
membership of the Satkhira Local Board, 
and in response to the notice issued under 
R. 29 of the Election Rules, he sent in his 
name to the Magistrate, filling up all the 
particulars in the nomination form. The 
Sub-Divisional Officer, Satkhira, held a 
scrutiny of the nomination papers, submit- 
ted by all the candidates, and he rejected the 
plaintiff's nomination paper on the grounds 
inter alia that his signature did not tally 
with his name in the voter's list, and that 
certain letters in the nomination paper 
seamed to be over-written but were not 
properly initialled. The result of the 
rejection of the plaintiffs nomination paper 
was that the defendants who were the rival 
candidates were returned unopposed. The 
plaintiff accordingly instituted this suit 
for a declaration that the order passed by 
the Sub-Divisional Officer, Satkhira, refus- 
ing to register the plaintiff as a candidate 
for election to the Local Board was illegal 
and ultra vires, and that the election 
of the defendants as members of the 
said Local Board was void. There was 
also a prayer for permanent injunction 
restraining the defendants from exercis- 
ing their functions as members of the Local 
Board. 

The trial Court, as I have said already, 
dismissed the plaintiff's suit on the preli-. 
minary ground that the Civil Court had no 
jurisdiction to entertain the suit, holding 
that under r. 1 (a) of the Election Rules 
framed by the Local Government, the 
Magistrate of the District has been consti- 
tuted the exclusive authority by whom 
these disputes are to be decided. The 
lower Appellate Court, on the other hand, 
is of opinion that the matter comes under 
g. 18-B, Local Self-Government Act, and 
as no election tribunal has yet been set up 
by the Loeal Government, the jurisdiction 
of Civil Courts to hearand determine sach 
matters still remains intact. The whole 
point in this appeal is, as to which of the 
two views is correct? Now s. 138, Local 
Self-Governmert Act, lays down that: 

“Tt shall be lawful for the Local Government to 
make rules consistent with this Act for any District 
Board or Local Board, for the purpose of (a) determin- 
ing-the mode and time of appointment or election 
of members of Boards and Committees the terma 
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of office and the registration of voters and candi- 
dates, and generally for regulating all elections 
under this Act, and determining the sauthorit 
who shall decide disputes relating to suc 
elections,” 


The words are permissive, they do no 
more than confer an authority on the Local 
Government to determine by rules, as to 
what the authority would be, who shall 
decide disputes relating to election. 
Tf such authority is constituted, then under 
5. 148, Local Self-Government Act, the 
decision of such authority would be final 
and could not be questioned in any other 
Court. This section follows the well-known 
principle that when a special tribunal is 
created by a statute for investigating the 
rights and liabilities which are created 
by the statute itself. the jurisdiction of 
such Oourt is exclusive, and cannot be exer- 
cised concurrently by any other Court. If, 
however, no such tribunal is constituted, the 
ordinary juriadiction of Civil Courts cannot 
be ousted. The Local Government indeed 
has framed certain rules under s. 138 (a), 
Local Self-Government Act, and has laid 
down in r. 1 (a) that: 

“All disputes arising under these rules other than 
objections underrr 15 and 42 shall be decided by 


the Magistrate of the District and his decisi h 
ae strict and his decision shall 


The plain words of the rule can bear no 
other interpretation than this, that all 
disputes relating to elections, so far as 
they arise ont of the rules themselves, must, 
with certain exceptions, be decided by the 
Magistrate of the District who is thus 
constituted the exclusive authority so far 
as these disputes are concerned, and his 
decision must be regarded as final. It 
seems that the Local Government has not 
yet set up an election tribunal in the pro- 
per sense, which would decide all disputes 
‘arising out of election, particularly where 
election is impeached on grounds of bribery 
and corruption. To this extent the 
jurisdiction of Civil Courts cannot be said 
to be ousted: Mahendra Rahman Mia ~v. 
Kanti Chandra Basu (l). Butin so far as 
the disputes come within the purview of 
the rules, and barring the exceptions pro- 
vided for in the rules themselves, the 
juriediction of Civil Ocurts no longer exists. 
Mr. Abdul Hussain who appears for theres- 
pondent has not contended before me that 
the Magistrate of the District has not ex- 
clusive jurisdiction in election disputes, so 
far as the disputes come within the rules, 
nor has he contended that r.1 (a) is ultra 


1) 38 O W N 838; 154 Ind. Oas. 88:A IR 
‘Cal. 10; 61 O 980,59 OL J 523; 7 R O 428. a 
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vires of the Act. His arguments are of a 
twofold character. He argues first of all 
that the present dispute is wholly outside 
the rules. and secondly, that the Sub- 
Divisonal Officer is not the Magistrate of the 
District as contemplated by the rule. Now 
if we lock to the rules themselves, we find 
that r. 29lays down that: 

“Every person who is a candidate for election 
shali send hia name to the Magistrate of the District 
with the necessary particulars filled up in the 
following form supported by the signatures or thumb 
impressions of ten electorg whose names appear 
on the register of votes together with the duly 
receipted treasury chalan . .. No names of candidates 
shall be received after the expiration of 
such period and no nominstion shall be held 
valid unless the nomination form is properly filled 


Rule 30 then provides for the scrutiny 
of the nomination paper of the candi- 
dates and for rejection of unqualified 
candidates: 

“On the date so fixed for serutiny"—so runs the 
rule—“he shall ascertain whether all of the nomi- 
nated candidates are daly qualified to take office ; his 
decision on the point shall be final”. i 

Mr. Abdul Hussain contends thatthe only 
question which the Magistrate has got to 
decide under r. 30 is as to whether the 
candidate is qualified or not, that is to 
say, whether he has the requisite qualifica-- 
tion to stand as a candidate, and the use 
of the word ‘nominated’ presupposes that 
the nomination was proper. It is not 
within the competence of the Magistrate, he. 
saye, to reject a nomination paper under 
r. 30 on grounds of defect of signature 
and sofortb. Assuming that the argument 
is sound, I do not think that it can assist 
Mr. At dul Bussain's client, forif the rejec- 
tion of nomination papers does not come 
within r. 30 it must come within the last 
clause of r. 29 which says that “no nomina- 
tion paper shall be held valid unless the 
nomination form is properly filled in.” 
Any way it would be wilhin the rules and 
under r. 1 (a) the proper authority to 
decide the disputes wculd be the Magis- 
trate of the District. The other conten- 
tion of Mr. Abdul Hassain is also not ten- 
able. Section 5, Lccal Self-Government 
Act, makes it clear that the Sub-Divisional 
Officer could be a Magistrate of the District 
for purpcses of the rules, but even if he was 
not, the remedy of the plaintiff would be 
to approach the Magistrate of the District 
whoever he may be for redress of his 
grievances. He cannot come to the Civil 
Court. e 

The learned District Judge has based 
his decision upon 8. 18-B, Local Self- 
Government Act, and he relies upon a Full 
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Bench decision of the Patna High Court, 
viz., Lachmi Chand v. Ram Protap (2) to 
hold that the election tribunal which 
s. 18B contemplates has not yet come into 
being. I do not think that this is the 
correct view to take. The present case 
hardly comes within the terms of s. 18-B; 
sub-s. (c) of that section apparently con- 
templates a case where a plaintiff seeks to 
pet aside an election on the ground that 
there was some defect in the nomination 
paper which materially affected the elec- 
tion. As I have stated already, it is 
perfectly true that a tribunal to decide all 
election disputes including corrupt practice 
and other things which are provided for 
in s.18-B has not yet been constituted. 
The Local Government has only con- 
stituted a tribunal with regard to certain 
kinds of disputes which are dealt with in 
the rules, and as the present dispute is 
included within the rules, there is a 
tribunal provided forit, even though it may 
be deemed to be included in s. 18-B, cl. (c), 
Local Self-Government Act. The decision 
of the Patna High Oourtin Lachmi Chand 
v. Ram Protap (2) is no doubt a strong 
argument in favour of the respondent, 
though the facts of the case were rather 
different. In that case the plaintiff sued 
fora declaration that the election of the 
defendants was invalid,as the Returning 
Officer had improperly rejected certain 
ballot papers which he ought to have ac- 
cepted, and that if these papers had been 
counted, he would have been returned asa 
successful candidate. The Court held that 
the Civil Court had jurisdiction to entertain 
the suit. Section 138, Bihar and Orissa 
Local Self-Government Act, corresponds 
to s. 138, Bengal Act, and the Local Govern- 
ment there had framed certain rules 
under s. 138 (a) of which r. 68 runs as 
follows: 

“All disputes arising under these rules in regard to 
any matter other thana matter the decision of which 
by any other authority is declared by these rules to 


be final, shall be decided by the District Magistrate 
whose decision shall be final” 


Under r. 58 the decision of the Return- 
ing Officer asto the validity of the ballot 
paper was finaland consequently the deci- 
sion may be justified on the ground, that 
under r. 68 the District Magistrate was not 
constituted the proper authority to decide 
such disputes. Ths observations of the 
learned Judges, however, went to the length 
of saying thatr.68 does not really endow 
the Magistrate with the authority that is 


(%) 14 Pat. 24; 152 Ind. Cas. 805; AIR 1934 Pat’ 
670;15P LT 633; 7 RP 217 (F B), 
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contemplated by s. 138 (a), Local Self- 
Government Act. Whatever may be said 
about r. 68 of the Bihar and Orissa 
Government, with regard to r.1 (a) of the 
Bengal Government rules, it has been 
uniformly held in this Oourt that the rule 


has set up an authority to decide election 


disputes of certain kind: vide Mahendra 
Rahman Miav. Kanti Chandra Basu (1) 
Kasiruddin Talukiary. Mafiguddin Ahmad 
(3) and Chandra Kishore Mondal v. 
Shasindra Kumar Roy Chowdhury (4); 
and agreeing with the views taken in 
these cases, [ hold that the decision of the 
Court of Appeal below is wrong and cannot 
be sustained. The result is that the appeal 
is allowed, the judgment and decree of the 
lower Appellate Court is set aside and that 
of the trial Court restored. Having regard 
to the fact that the plaintiff has an 
undoubted grievance, I direct that the 
parties should bear their own costs in all the 
Oourts. ; ! 
D. Appeal allowed. 

N 753; 165 Ind. Oas. 354; AIR 1936 

1163; 9 R O 383. 


1: 171 Ind. Cas. 365; AIR 1937 
J 172; 10 E O 238, 





RANGOON HIGH COURT 
Application in First Appeal No. 175 of 1936 
December 22, 1936 
Mya BU AND Maoxnay, JJ. 
MOHAMED HAJEE- VALLI MOHAMAD- 


APPLICANT 
versus 
VEDNATH SINGH AND 0TARRS— 
RasPonDENTs 
Cisi! Procedure Code (Act V of 1908, 0. XXXIX, 
r. 1, (as amended by Rangoon High Court)—Eyfect 
of amendment—Suit under O. XXT, r. 63 or appeal 


therefrom—Oourt, if can grant temporary injunction 
to prevent sale of property under attachment in 
execution case which led to suit—Application, if can 
be granted under s. 151, Osetl Pr Code. 

The result of the amendment, of O., 
r. 1, Oivil Procedure Oode, by Rangoon High 
Court prima facie 19 that the Court in which 
a suit under O. XXT, r. 63, is pending, or the 
Court in which an appeal from such n suit ig 
pending, does not enjoy the power of granting a 
temporary injunction to prevent the sale of the 
property under attachment in the execution case 
which led to the suit and then tothe appeal. The 
claimant in a proceeding under O, XXI, r. 48, who files 
a guit under O. XXI, r. 63, is not the jud t-debtar 

inst whom execution is taken; and by sale of 
the property attached in the execution case, his 
right, title and interest in the property cannot 
be impaired, for itis only the right, title and in- 
terest of the judgment-debtor which isconveyed to 
the purchaser at thesale. Ifhis suit or his appeal 
succeeds, then the interests which are declared in 
his favour are to be deemed not to have been dis- 
posed of by the sale. There is obvioasly no good 
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ground for thinking that a sale made in the execu- 
tion case during the pendency of a suit under 
O. XXI, r. 63, or an appeal from such a suit will be 
injurious tothe right, title and interest, if any, of 
the claimant inthe property sold. An application 
for stay not only of the sale bul also of other steps 


taken or incontemplation in aid of execution does. 


not fall within any definite provision either in the 
body or in the Rules of the Oivil Procedure Code, and 
cannot, therefore, be granted, 

Held, that such an application was not such ag was 
necessary for the ends of justice or to prevent abuse 
of the process of the Qourt and could not, 
a be granted even under s, 151, Civil Procedure 

ode. 


A. F. A. against the decree of the 
io” Oourt, Toungoo, dated October 31, 

Mr. Foucar, for the Applicant. 

Messrs. V. S. Aityar and Shukla, for 
Respondents Nos. 1 and 2. 

Order.—This application before us. has 
been made in the course of an appeal from 
a decree passed in a suit for declaration 
under O. XXI, r. 63, Civil Procedure Code 
filed by respondents Nos. 1 and2 against 
the appellant and respondent No.3. Res- 
pondents Nos. 1 and 2 are the decree- 
holders against the estate of the late father 
of the appellant and husband of respon- 
dent No. 3, and in execution of that decree 
they attached certain immovable property 
as the property. of the estate of the 
deceased. The estate was represented by 
the appellant and respondent No. 3. Upon 
attachment having been made, the appel- 
lant in his personal capacity made an 
application under ©. XXI, r. 58, Civil 
Procedure Onde and obtained an order for 
removal of attachment. In consequence of 
that order, respondents Nos. 1 and 2 filed 
the suit for declaration under O. XXI, 


r. .63,-and obtained a decree in their favour. 
against which the appellant has now ap- 


pealed. The application of the appellant, 
which is under consideration, 
order to stay all. proceedings, including 
sale, inthe execution case from which the 
proceeding for removal of attachment and 
the subsequent suit for a declaration under 
O XXI, 1.63 arose. These facts show that 
the. application is not one for stay of exe- 


cution of ‘the decree under appeal and 


therefore is not one under O. XLI, rr. 5 and 
6, Oivil Procedure Code. 
application one falling within the ambit of 
O. KAI, r. 29, for there was no suit on the 
part of the person against whom the decree 


in execution was passed pending in any. 


Oourt. Before the amendment of 
O. XXXIX, r. 1, Civil Procedure Oode, there 
was 0O,donbt as to the power of a Court, 
in which a suit under- O. XXI, r, 63, filed. 
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by an unsuccessful claimand under O. XXI. 
r. 58 was pending or in which an appeal 
from a decree in such a suit filed by the 
decree holder against such claimant was 
pending, to prevent a sale of the property 
under attachment in the execution case, 
pending the disposal of the suit or the. 
appeal. The relevant portion of that Rule 
ran a3 follows: : 

“Where in any suit it is proved by affidavit or. 
otherwise that any property in dispute in a suit. 
is in danger of being wrongfully sold in execution 
of a decree, the Oourt may by order grant a 
temporary injunction until the disposal of the. 
suit or until further orders.” 

Since the report of the Civil Justice’ 
Oommittee, this Rule has undergone an 
amendment whereby the words “wrong-. 
fully sold in execution of a decree” were 
deleted. The result of the amendment, 
prima facie, is that the Courtin which a: 
suit under O. XXI, r. 63 is pending, or the 
Court in which an appeal from such a suit- 
is pending, does not enjoy the power of 
granting a temporary injunction to pre- 
vent the sale of the property under attach- 
ment in the execution case which led to: 
the suit and then to the appeal. The” 
reason for the present Rule is not far to” 
seek. The claimant in a proceeding under 
O XXI, r. 58, who files a suit under O; XXI; 
r. 63, is not the judgment-debtor. against 
whom execution is takén; and by sale cf 
the attached property attached. in the 
execution case, his right, title or interest in 
the property cannot be impaired, for it ig 
only the right, title and interest of the 
judgment-debtor which is conveyed to the 
purchaser at the sale. If his suit or his 
appeal succeeds, then the interests - which: 
are declared in his favour are to be deemed- 
not to have been disposed of by the sale. 
There is obviously no good ground for 
thinking that a sale made in the execution’ 
caee during the pendency of a suit under 
O XXI, r. 63, or an appeal from such a suit, 
will be injurious to the right, title and 
interest, if any, of the claimant in- the 
properly sold. The application is for stay 
not only of the sale but also of other, 
steps taken or in contemplation in aid of 
execution. We feel no doubt that this 
application does not fall within any defi- 
nite provision either in the body or in the 
Rules of the Civil Procedure Code. It has,’ 
however, been urged on behalf of the ap- 
plicant that this Court should grant the 
application in the exercise of the inherent 
power under s. 151, Oivil Procedure Code 
which says: 

“Nothing in this: Code shall be deemed to limif 


i} 
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or otherwise affect the inherent power of the Court 
to make such orders as may be ne for the 
ends of justice or to prevent abuse of the process 
of the Oourt.” : 


We do not desire:in the present proceed- 
ing to enter upon a discussion as to the 
applicability of tbis section tothe matter 
before us. Butthe order sought for by the 


‘ applicant in the present case js, in ‘our 


opinion, not such as is necessary for the 
ends of justice or to prevent abuse of the’ 
process of the Court. As has already been 
pointed out, the applicant's right, title and 
interest, if any, in the property under. 
attacument cannot be affected or injured 
by the sale. It cannot be said that the 
sale will do him anyinjustice whatever. It 
has further been pointed out to us that 
the decree-holders (reapondenta) are taking 
steps to have a Receiver appointed in the 
execution Case to take possession of the 
attached properly before the time comes 
for the contemplated sale. Such steps 
taken will have to be by way of an inter- 
locutory application in the execution pro- 
ceeding. Such an application would be 
dealt with under O. XL, Civil Procedure 
Code, in sub-s. 2, r. 1, of which it is provided 


, that: 


. *n,,“Nothing in this Rule shall authorize the Court 


«to remove from the possession or custody of pro- 


perty any person whom any party to the suit has 
not a present right so to remove.” ' 


So that if the present applicant is in 
possession in his own right, he would not 
be liable to be removed from the posses- 
sion or custody of the property even 
though a Receiver might be appointed. If 
he is not in possession or custody of the 
property in his own right at the present 
moment, he can complain of no grievance 
whatever if a Receiver be appointed to 
take possession of it. Similarly, in the 
event of a suit, if the applicant is in pos: 
session of the property in his own right, 
the purchaser will notbe able to oust him 
by recourse to the summary precedure 
under O. XXI, rr. 97 and 98 In such an 
event, the purchaser will be entitled to. 
only symbolical possession, and for pur- 
pee of getting actual possession, he will 

ave to have recourse to a regular suit, 
the trial of which must under s. 10 be 
postponed to the determination of the appeal 
now pending inthis Court. For all these 
reasons we hold thatthe application under 
consideration cannot be granted, and it is 
accordingly dismissed with costs; Advocate’s 
fee three gold mohurs. TLe interim order 
for stay of sale is-cancelled. 

Do oy . Application dismissed, » 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 276 of 1935 
p May 13, 1937 
Tuom AND [QBAL AHMAD, JJ. 
MUHAMMAD ABDUL QAIYUM— 
PLAINTIFF — APPBLLANT 
VETEUS 
SEORETARY or STATE—Dgrenpant 

— RasPONDENT 

Agra Tenancy Act (III of 1926), sa. 73, 74—Re- 
mission of rent provided for by s. 73 —Conditions 
necessary—Orders under s. 73 must bein strict con- 
formity in order to bring in prohibition of s. 74—- 
Remission proceedings illegal — Remedy of landlord 
is by suit against tenant —Sutt against Government 
should be under 3.183, U. P. Land Revenue Act (III of 
1901)—Oivil Procedure Code (Act V of 1908), s. 79— 
Secretary of State doing act under colour of Municipal 
law—Whether can be sued in Municipal Courts. 

The rent payable bya tenant is ordinarily fixed by 
agreement between him and the landholder and the 
rent sofixed is liable to enhancement or abatement 
either by mutual A between the landholder 
and the tenant, or a desres passed by a Revenue 
Court ın a suit brought for the pose either by the 
landholder or by the tenant. There are certain ex- 
ceptions to this rule and those exceptions are em- 
bodied in as. 71, 72 and 73, Agra Tenancy Act of 
1926 The remission or suspension of rent provided 
for bys. 73 issubject tothe following two important 
conditions : (1) That there should be remission or 
suspension of revenue by the Local Government for 
the period for which the rent is remitted or suspend- 
ed; and (2) that the rent remitted or suspended must 
bear the same proportion to the whole of the rent 
payable as the revenue of which the payment has been 
remitted or suspended beara to the whole of the 
revenue payable. In other words, the remission or 
guapension of revenue is to precede the remission or 
suspension of rent and the proportion of the rent 
remitted or suspended must not be in excessof the 

roportion of the revenue remitted or suspended. 
p. 506, col. 2; p. 507, col, 1. 

By s. 74 finality is attached to an order passed 
under s. 73, and not to an order which is not in 
conformity with the provisions of that section 
even though if purports to be under it In 
order to invoke the application of s. 74, it must 
be shown that the order as regards remission or 
suspedsion of rent was in accordance with 6. 75 of the 
Act, Chairman, Rajpur Municipality v. Nogendra 
Nath Bagchi 1), relied on {p. 508, col. 1.) 

Where the Local Government granted remission of 
rent and issued remission slips to the tenants but the 
remission proceedingr were not taken in strict con- 
formity with the provisions of s. 73 and the landlord 
brought a suit for damages against the Government : 

Held, that the remedy of the landlord was inst 
the tanants, although the remission was illegal He 
ghoul have filed suit against them for arrears of 
rent. Moreover, even if the suit was against the 
Government it should be not for damages but one 
under a 183, U. P. Land Revenue Act, 

.—Whether the Secretary of State can be 
sued in Municipal Courts in respect of acts done under 
the colour of a Municipal law. 


F.O. A. from the decision of the Sub- 
Judge, Bareilly, dated April 29, 1935. 

Messrs. B. E. O'Conor, A. M. Khwaja, 
Kaleem Jafri and Rama Shankar Prasad, 
for- the Appellant, 
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Mr. Muhammad Ismail 
Advocate), for the Respondent. 

Thom, J—By the suit giving rise to 
the present appeal the plaintiff-appe)lant 
assailed the validity of the action of the 
Revenue Authorities in granting remissions 
of rent payable by agricultural tenants to 
the plaintiff in the years 1339 and 1340 
Fasli. It is a matter of admission that 
under a general scheme formulated by the 
Local Government, the Collectors of vari- 
ous districts in the United Provinces 
issued slips to the tenants in 1339 and 
1340 Fasli declaring remissions in rent 
payable by them and that the tenants had 
the benefit of the remissions so granted. 
The plaintiff-appellant, who owns zamin- 
dart property in certain villages in the 
Districts of Bareilly and Pilibhit, brought 
the suit at which this appeal arises against 
the Secretary of State for India in Coun- 
cil for a declaration that the defendant 
was not legally authorized to issue remis- 
sion slips to the tenants of the plaintiff or 
in any way to interfere, by means of 
“arbitrary executive orders’, with the 
rates of rent settled between the plaintiff 
and his tenants, and for an injunction 
restraining the defendant from interfering 
with the contracts entered into between 
the plaintiff and his tenants as regards the 
rate of rent. The plaintiff further prayed 
for a decree for a sum of Rs. 4,974-10-9 
against the defendant on account of the 
damages sustained by him in conseqnence 
cf the remission in rent granted to the 
tenants. 

The plaintiff's case briefly was that the 
rent payable by the tenants is usually 
fixed by means of contracts entered into 
between the plaintiff and his tenants or 
by decrees of Revenue Courts and that the 
defendant is not constitutionally autho- 
rized to ignore the existing contracis be- 
tween the landlords and tenants, nor is he 
entitled to in anyway modify such con- 
tracts by means of “arbitrary executive 
orders.” The plaintiff added that the rent 
fixed by contracts or by decrees of Revenue 
Courts can be reduced or enhanced only 
by means of decrees passed in a regular 
suit by the Revenue Court and not other- 
wise. He alleged that the tenants after 
getting remission slips refused to pay to 
him the amounts remitted and thus he 
was put to a loss of Rs. 4,974-10-9. On 
these allegations the plaintiff prayed for 
the reliefs mentioned above. 

The. defendant contested the suit. He 
pleaded that the remission was made under 


(Government 
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s. 73, Agra Tenancy Act, and s. 74o0f the 
said Act was a bar to the suit; that if the 
plaintiff regarded the remission as unautho- 
rized and illegal, he could have sued the 
tenants for recovery of the full amount 
of rent and as he failed to do so. he was 
himself responsible for the loss suffered by 
him; tkat the Secretary of State did not 
issue any remission slips to the tenants and 
therefore a claim for the declaration of the 
invalidity of such slips was not maintain- 
able; that the Secretary of State was not 
interfering with the rate settled between 
the plaintiff and his tenants and therefore 
no injunction could be issued against him; 
that the Secretary of State was not liable 
for the torts of his servants and the suit 
for damages was not maintainable against 
him even if the remission slips issued by 
the Collectors were unauthorized, and 
lastly, that the suit was frivolous and vexo- 
tious and the defendant was entitled at 
compensatory costs ander s. 35-A, Civil 
Procedure Ocde. On the pleadings of the 
parties, the material issues that arose for 
determination in the suit were: (1) Was the 
suit barred by s 74, Agra Tenancy Act? (2) 
Was any damage caused to the plaintiff by 
any illegal act of defendant's servants and 
was the defendant liable for the same? (3) 
Was the defendant responsible for the re 
mission slips issued by the District autho- 
rities and was the plaintiff entitled to the 
declaratory relief prayed for by him? (4) 
Was the plaintiff entitled to the injunction 
claimed? (5) Whether the suit for damages 
on the ground of tort of defendant's ser- | 
vants was maintainable againat the defen- 
dant ? . 

All these issues were decided by the 
learned Subordinate Judge of Bareilly in 
favour of the defendant and the suit was 
dismissed. In appeal it is contended that 
the decision of the Court below on all the 
issues noted above is erroneous and that 
the plaintiff was entitled to the reliefs 
claimed by him. The arguments before 
us extended over a wide range in the course 
of which a number of decided cases were 
cited and discussed and having regard to 
the general importance of the questions 
raised and debated before us, we took time 
to consider our judgment and after giving 
the matter our full consideration, we find 
ourselves unable to endorse the findings on 
most of the issues recorded by the Oourt 
below, though we have decided to dismiss 
this appeal and affirm the decree of fhat 
Court. It cannot be disputed that the 
rent payable by a tenant is ordinarily 
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fixed by agreement between him and the 
landholder and the rent so fixed is liable 
to enhancement or ubatement either by 
mutual agreement between the landholder 
and the tenant, or by a decree passed by 
a Revenue Court ina suit brought for the 
Purpose either by the landholder or by the 
tenant. There are certain exceptions to 
this rule and those exceptions are em- 
bodied in ss. 71, 72 and 73, Agra Tenancy 
Act (Act IH of 1926). We are concerned in 
this appeal only with the last mentioned 
section, the relevant portion of which is as 
follows : 

“Where for any cause the Local Government, or 
any authority empowered by it in this behalf, 
remits or suspends for any parioa the payment of 
the whole or any part of the revenue pee in 
respect of any land...a Oollestor...may order that 
the rents of the tenants holding such land or any 
portion thereof.. shall be remitted or suspended for 
the period of such remission or suspension of y- 
ment of revenue, to an amount which shail bear 
the same proportion to the whole of the rent pay- 
able in respect of the land as the revenue of whicb 
the payment has been so remitted or suspended. bears 
to Ae ti of the revenue payable in respect of 
such land . ” 


It would appear that the remission or 
suspension of rent provided for by this 
section is subject to the following two im- 
portant conditions: (1) That there snoald 
be remission or suspension of revenue by 
the Local Government for the period for 
which the rent is remitted or suspended; 
and (2) that the rent remitted or suspend- 
ed must bear the same proportion to the 
whole of the rent payable as the revenue 
of which the payment has been remitted 
or suspended bears to the whole of the 
revenue payable. In other words, the re- 
mission or suspension of revenue is to 
precede the remission or suspension of rent 
and the proportion of the rent remitted or 
suspended must not be in excess of the 
proportion of the revenue remitted or sus- 
pended. In the case before ns a statement 
showing tho remissions in rent and revenue 
was prepared in the Court below and the 
learned Advccates of the parties in that 
Court admitted the correctness of the 
statement so prepared. It appears from 
that statement that in some cases 23 to 25 
per cent. of rents were remitted while 
revenue was remitted to the extent of 
about 9 to 10 per cent. only. In other 
cases the percentage of rent remitted 
varied from 2 to 9 per’ cent. while the 
revenue remitted was 12 to 15 per cent. 
Further it appears from the evidence that 
tLe remiesion of revenue did not precede 
the remission of rent. It follows that the 
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provisions of s. 73, Agra Tenancy Act, 
were not strictly followed by the Revenue 
Authorities who issued remission clips as 
ordered by the Local Government in 
pursuance of some scheme prepared by it. 
That this is so is manifest from a com- 
munigue issued by the Revenue Depart- 
ment and published in the United Pro- 
vinces Gazette, dated November 28, 1931, 


Part 8, p. 864, which runs as follows: 

“Revenue (B) Department, 

Lucknow, dated November 23, 1931. 

Communique. 

In the communique, dated November 5, 1931, 
the Governor-in-Oouncil, announced the adjust- 
ments necessary to bring the land revenue of the 
province into conformity with the present range 
of prices and with the adjustments already an- 
nounced in rents. The land revenue adjustments 
have been caloulated on the land revenue demand 
for each district as a whole The question as to 
how the reduction should be distributed within each 
district was one regarding which a clear difference 
of opinion existed among the members ofthe Rent 
and Revenue Committee The distribution could 
be made either in proportion to the rental remissions 

iven in each mahal or on 28 percentage basis 
distributed over every mahal inthe district After 
avery close consideration of the respective merits 
of these two methods, the Governor-in-Oouncil has 
decided in favour of the pee principle, This 
method has the merit that the greatest benefit of 
the distribution will not be conferred on the landlord 
who has pushed his rents up to the highest jevel, 
but the small cultivating zamindars who constitate 
numerically the greater portion of the land-owning 
class will receive an equal share in proportion to 
the revenue they pay. Another merit of the method 
is that the relief to be given permits of 
calculation and check both by the officers who wi 
be responsible for calculating it and by the landlords 
immediately concerned. Every District Officer has 
been informed that the relief given to his district 
is a certain percentage or represents so many 
annas in the rupee. This rate will be easily and 
readily applied, and there should accordingly be 
complete assurance that the relief given will reach 
those for whom it is intended. 

2. Government have instructed District Officers 
to take up any special cases where the application 
of the accepted formula discloses a ient reason 
for the further adjustment of relief. 

By Order, 
G. M. Harper, 
Soro i Government, 
nited Provinces,” 


It is argued on behalf of the plaintif- 
appellant that as the remissionsin rent 
were not in conformity with the provisions 
of e 73, Tenancy Act, the action of the 
Revenue Authorities in issuing remission 
slips was contrary to law and as he suffered 
damage in consequence Of that action, he 
is entitled to the relief sought by him. 
The learned Government Advocate on 
behalf of the Secretary of State for India 
in Council on the other hand contends that 
as the remissions were under 8. 73, Tenancy 
Act, the present suit is barred by g. 74 
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Tenancy Act. Section 74 runs as follows: 

“(1) An order passed under sub-s. (1) or subs, 
(2) of e. 78 shall not be questioned in any Oivil 
or Revenue Oourt, (2) A suit shall not lie for the 
recovery of any rent of which the payment has 
been remitted in accordance with the provisions of 
s. 78, or, during the period of suspension of any 
rent of which the payment has bean suspended in 
accordance with the provisions of s. 73.” 

In our jadgment the contention advanced 
on behalf of the defendant is not well 
founded. By s. 74, finality is attached to 
“an order passed under...s. 73”, and not 
to an order which is not in conformity 
with the provisions of that section. We 
have already pointed out thatthe remis- 
sions in rent were notin compliance with 
the provisions of s. 73, and, therefore, it 
cannot be said that the remissions were 
under that section. The present suit isa 
suit of a civil nature and it is entertain- 
able by the Civil Court unless its cogniz- 
ance is expressly orimpliedly barred by 
any provision of law. The only bar to such 
a suit is provided for by s 74, but in 
order to invoke the application of that 
section, it must be shown that the order as 
regards remission or suspension of rent 
was in accordance with s. 73 of the Act. 
It may be assumed that the remissions in 
rent purported to be unders 73 of the Act 
but that by itself is not enough to invoke 
the application of s. 74 as by that section 
finality is attached only to orders passed 
under s. 73 and not to orders purporting 
to be passed under that section. The view 
that we take is in consonance with the 
decision in Chairman, Rajpur Municipality 
v. Nogendra Nath Bagchi, 50 Ind. Cas. 394 
(1). That was a case under the Bengal 
Municipal Act of 1884 and by that Act an 
assesses was entitled to object to the assess- 
ment of tax and the objection so made was 
to be decided by Municipal Commissioner 
whose decision was to be final and the 
Oivil Court had no power tore-open the 
question of assessment which has heen 
heard and decided by the Municipal Com- 
missioners. But it was held that the Act 
does not take away the jurisdiction of the 
Civil Court in a casein which itis alleged 
and established that the assessment is 
open to objection on the ground that it is 
ultra vires and not in strict compliance with 
the provisions of the Act. 


In the case before us we have given 
reasons for holding that the remissions 
in rent were in Violation of the provisions 
of 8. 73 and not in accordance with that 


(1) 50 Ind. Oas, 394; A I R 1919 ỌaLl 244; 23 O WN 
415; 39 OL J 379, 
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section. For the reasons given above, we 
hold thats 84, Tenancy Act, was not 4 
barto the suit. Batit is argued on behalf 
of the defendant thatif the order as to 
remission of rents was not one under 
s. 73 of the Act. the plaintiff could have 
ignored that order and could have sued 
the tenants for recovery of the rents 
payable by them irrespective of the remis- 
sions announced by the Revenue Authorities 
and if he failed to do so, the loss sustained 
by him was the direct result of his omis- 
sion and cannot be attributed to the orders 
passed by the Revenue Authorities. It is 
therefore, urged that he is not entitled toa 
decree for damages or to the declaration 
and injunction prayed for by him. In our 
judgment this contention has force and 
must prevail. The remissions were either 
in accordance with s. 73 of the Act or they 
were not. In the former case, the suit is 
barred by s 74, and in the latter case 
the plaintiff was entitled to treat the remis- 
sions as ultra vires and to realize the rent 
payable by the tenants by means of suits 
ignoring the remissions notified by-means 
of slips issued by the Revenue Authorities. 
We have already held that the remissions 
were in contrayention of tha provisions of 
s. 73 and the plaintiff, therefore, had the 
right to enforce payment of the rents pay- 
able by tenants by instituting suits in the 
Revenue Courts and taking those suits up, 
if necessary, to the ultimate Court of Appeal. 
This, however, the plaintif failed to do. 
The Joss sustained by the plaintiff because 
of the alleged unwarranted interference by 
Government is the loss of rent payable by 
tenants and this lossis directly attribut- 
able to the inaction of the plaintiff in not 
pursuing his remedy by means of suits for 
arrears of rent and not to the remission 
slips issued by the Revenue Authorities, 
The present suit against the defandant was, 
therefore, not maintainable. 

[t is trae that the plaintiff was entitled 
to remission of revenue at least in propor- 
tion tothe remissions in rent announced 
by means ofslips and the action of the 
Local Government in not remitting revenue 
in proportion to the rent remitted was 
opposed to law and the plaintiff was wrongly 
made to pay revenue in excess of what 
would have been payable by him if the 
provisions of s. 73 in the matter of remis- 
sion of rent were strictly complied with. 
In other words, the plaintiff was entitled 
to a further remission of revenue and this 
was wrongly denied to him, but the plain: 
tiff had his remedy with respect to this 


m 
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wrong by a suit under s. 183, Land Revenue 
Act (Act IIT of 1901). By s. 233 (m) of 
that Act, the cognizance of claims connect- 
ed with, or arising out of, the collection 
of revenue “other than claims under s. 183” 
of the Act, by Oivil Courts are barred. 
Section 183 of the Act provides that when- 
ever proceedings are taken under the Act 
against any person for the recovery of any 
arrear of revenue, he may pay the amount 
claimed under protest to the officer taking 
such proceedings, and then may sue the 
Government in the Oivil Court for the 
amount so paid. The obvious remedy of 
the plaintiff was, therefore, to have paid 
the revenue demanded by the Revenue 
Authorities under protest in the manner pro- 
vided for by s. 183 and then to have sued 
for recovery of such amount of revenue 
that ought to have been remitted in accord- 
ance with the provisions of s. 73, Ten- 
ancy Act. This, however, the plaintiff un- 
fortunately failed to do. It is to be noted 
that the present suit was not a suit under 
8. 183, Land Revenue Act, but was a suit 
for damages as regards the loss sustained 
by the plaintiff on account of the remission 
in rent. $ 

In the view that we take, the present 
suit must fail and it, therefore, becomes 
unnecessary to decide the other points of 
law argued before us. But we may, in 
passing, note the respective contentions of 
the parties. It was argued on behalf of 
the defendant that the issue of remis- 
sion slips by the Revenue Authorities was 
in contravention of the statutory provision 
contained in s. 73, Tenancy Act, and 
amounted toa tort with respect to which 
the plaintif was entitled to be compensat- 
ed in damages and in support of this con: 
tention, reliance was placed on the decision 
in Hart Bhanji v. Secretary of State (2), 
which was confirmed on appeal in Secretary 
of State v, Hari Bhanji (3). It was held 
in these cases that the acts of State ot which 
the Municipal Courts of British India are 
debarred trom taking cognizance are acts 
done in the exercise of sovereign powers 
which do not profess to be justined by 
Municipal law, and that where an act 
complained of is professedly done under 
the sanction of Municipal law, and in 
exercise of powers conferred by that law, 
the fact that it is done by the sovereign 
powey and is not an act which could possibly 
be done by 8 private individual, does not 
oust the jurisdiction of the Civil Court. 


(2) 4 M 344, 
(3) 5 M 278, 
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These decisions support the contention of 
the plaintiff that the mere fact that an act 
is done in pursuance of an executive order 
issued by the Local Government dces not 
bar the jurisdiction of the O:vil Courts to 
grant redress with respect to wrong done 
by such act if the act is purported to be 
done under the colour of some Municipal 
law. On the other hand the decisions in 
Nobin Chunder Dey v. Secretary of State 
(4), Jehangir v. Secretary of Stale (5), 
Municipal Corporation, Bombay v. Secre- 
tary of State (6) and Ram Shankar v. Secre- 
tary of State (7), are authorities for the 
proposition that the Secretary of S:ate 
can only be sued in respect of those matters 
for which the Last India Oompany could 
have been sued, viz, matters for which 
private individuals or trading corporations 
could have been sued or in regard to those 
matters for which there is express statutory 
provision and that the Secretary of Siate 
for India in Council cannot be sued in 
respect of acts of State or acts of So- 
vereigniy. It has been laid down in 
Municipal Corporation, Bombay v. Secretary 
of State (6), at p. 717* that apart from 
commercial transactions of the Secretary 
of State, there are only three exceptions 
in respect of which hs could be made 
liable and those exceptions are: (a) 
trespass to immovable property; ib) an 
obligation imposed by a statute, and (c) 
where it can be shown that benefit has 
resulted to Government from a tort of its 
servants. 

The Madras decisions referred to above 
are in conflict with the other decisions just 
noted and if for the-decision of the present 
appeal it was necessary to express an 
Opinion on the question of law that formed 
the subject of decision in these cases, we 
would not have decided this appeal without 
referring the case toa larger Bench, but, 
as already observed, it is unnecessary to 
decide the question about the liability of 
the Secretary of State to be eued in Muni- 
cipal Courts with respect to acts done 
under the colour of a Municipal law and 
we, therefore, refrain from expressing an 
opinion .on the point. We have already 
given our reasons for holding that the 
decree of the Court below dismissing the 

(4) 10 11; 24 W R 309, 

(5) 27 B 189; 5 Bom L R30, 

(8) 58 B 880; 152 Ind. Gas, 947, A I R 1934 Bom. 277; 
38 Bom. L R 568; 7 R B 185. 


7) (1933) A L 542; 139 Iad. Oas 701; A I R 1933 
All. 575; 54 A 879; Ind. Rul. (1932) All. 574. 
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plaintiff's suit is correct and we accordingly 


dismiss this appeal. 

The question of ccsts, however remains, 
and in considering this question we cannot 
overlook the fact that the Local Govern- 
ment did not comply with the provisions 
of s. 73, Tenancy Act, in the matter of 
remission of revenue and the plaintiff bas 
had to pay revenue in excess of what he 
should have been made to pay. We, there- 
fore, while dismissing this appeal direct 
the parties to bear their costs both here 


and in the Oourt below. 
D, Appeal dismissed. 
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NAGPUR HIGH COURT 
Oriminal Revision Application No. 392 
of 1937 
November 12, 1937 


i GrRURR, J. 
SATWARAO NAGORAO HATKAR— 


APPLIOANT 


VETSUS 
KANBARAO BHAGO RAO HATKAR 
— Non-APPLIOANT 
Oriminal Procedure Code (Act V of 1898), a. 491— 
Withdrawal of tion—Interference by High 
Court—Civil Judge directing prosecution for forgery 
—Prosecuting Inspector withdrawing prosecution on 
ground of eapenses—Propriety—Duty of Magis- 


trate, 

Ordinarily the High Oourt will not interfere with the 
discretion given tothe prosecution bys 494, Orimi- 
nal Procedure Code, but it undoubtedly has power 
to do go, in special circumstances where the with- 
drawal appears to be manifestly improper. There 
is nothing wrong in the Prosecuting Inspector con- 
sulting his superior officers before putting in hi 
application for withdrawal, Section 491, Criminal 
Procedure Code, itself does not prescribe that rea- 
sons in writing must be given, but it is obviously 
desirable that reasons should be given ın order to 
enable the High Gourt to Judge whether the with- 
drawal has een rightly made. Rajani Kanta 
Saha v. Idris Thakur (l) and G. V. Ramanv Em- 
peror (2), relied on. 

But where prosecution for forgery has been launched 
by an experienced Oivil Judge after a full trial on the 
merits and the accused does not appeal against the 
order, it would be allowing an undesirable precedent 
if such a prosecution weie to be, unless for very 
cogent reasons, cut short by the prosecuting autho- 
rities, The Judge must have considered ithe ques- 
tion of the probability of a conviction, and his 
opinion isentitled to respect. The fact that the 

rosgecution case is a weak one isnot sufficient to 
justify the Prosecuting Inpector in applying for its 
withdrawal and the Magistrate in consenting there- 
to. The fact that the prosecution would entail a great 
deal of expense in calling handwriting experts is 
also no reason for withdrawing it. Government has 
got to face, and does face, the spending of consider- 
able sums in maintaining justice. Such an applice- 
tion at the instance of a private person is in order 
but not at the instance of the Government. Iltis in 
the public interest that offenders in forgery cases 
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should be brought to book in spite ofthe difficulties 
and expense necessarily involved in suchtrials. If 
the case is thought tobe beyond the capacity of 
the Prosecuting Inspector, then the services of the 
Public Prosecutor should be secured. G. V. Raman 
v Emperor (2) and Giribala Dassee v. Madar Gagi 
(3), relied on. 

Or. R. App. against the order of the Court 
of the Additional Sessions Judge, Amraoti, 
dated August 3, 1937, in Or. R. No. 71 of 
1937, contirming the order of the Court of 
the Magistrate, 1st Olass, with s. 30 powers 
Yeotmal, dated May 10, 1937, in Or. O. No. 7 
of 1937. 

Mr. Rk. N. Padhye, for the Applicant. 

Mr. B.T. Amlekar, for the Non-Appli- 
cant. 

Judgment.—The Additional District 
Judge, Yeotmal, asthe result of a civil 
suit tried by him directed the prosecu- 
tion of the non-applicant, Kanbarao, for 
forgery. The Prosecuting Inspector was 
ordered to condact the case and before 
any evidence was recorded, he referred it 
tothe District Magistrate suggesting that 
it should be withdrawn. The: D strict 
Magistrate after consulting the Public 
Prosecutor evidently concurred In the 
order sheet dated May 10, 1937, the learn- 
ed Sub-Division&al Magistrate writes : 

“The case istaken up to-day on receipt of D B. P.’s 
application for withdrawal of the case at the 
instance of the D M. 

For the reasons given in the application Iallow 
the withdrawal The accused is, therefore, dischan g- 
ed under s 494 (a).” 

The only application which I can see 
on the record is one undated, by tha Pro- 
secuting Inspector at p. 11 ofthe record, 
The grounds given are : 

“It is apprehended that there would be unneces- 
sary expense to call handwriting experts on both 
sides, Each ofthe experts would at least be com- 
ing twice before the finish of the case. 

It is doubtful whether the expert will satisfac- 
torily prove the signature as forged, asthey would 
be giving contradictory opinions and also there is 
no real data to accept which of the opinion is t:ue, 
as there are no inherent circumstances in the case 
justifying one view.” 

Ordinarily tbis Gourt will not interfere 
with the discretion given to the prosecu- 
tion by s. 494, Oriminal Procedure Coda, 
but 16 undoubtedly has power to do so, and 
will doso in special circumstances where the 
withdrawal appears to be manifestly impro- 
per. I do not lay stress on the fact that the 
Magistrate has given no separate reasons 
for his order. He has evidently read and 
agreed with the reasons given by the 
Prosecuting Inspector. Seciion 494, Crjmi- 
nal Procedure QOode, itself dogs not pres- 
cribe that reasons ia writing must be given, 
but it is obviously desirable that reasons 
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should be given in order to enable the 
High Oourt to judge whether the with- 
drawal has been rightly made: Rajani 
Kanta Saha v. Idris Thakur (1) and G. 
FV. Raman v. Emperor (2). I elso do not 
think that there was anything wrong in 
the Prosecuting Inspector consulting his 
superior officers before putting in his ap- 
plication. 

The present case, however, is a special 
one as the prosecution has been launched 
by an experienced Civil Judge after a full 
trialon the merits. The accused had an 
opportunity to appeal against the order 
for prosecution, but apparently did not do 
so. It seems to me that it would be 
allowing an undesirable precedent if such a 
prosecution were to be, unless for every 
cogent reasons cut short by the prosecuting 
authorities. The learned Additional Dis- 
trict Judge must have considered the ques- 
tion of the probability of a conviction, 
and his opinion was entitled to respect. 
The reasons given inthe application for 
withd:awal do not appeal to me. It was 
held in Giribala Dasee v. Madar Gazi (3), 
that an opinion that the prosecution case 
is a weak one was not suffigientto justify 
the Public Prosecutor in applying for its 
withdrawal and the Judge in consenting 
thereto. I see no prima facie reason for 
thinking that the present case is weak, and 
the argument about the expense is not 
sound. Government has got to face, and 


does face, the spending of considerable, 


sums in maintaining justice. Such an ap- 
plication at-the instance of a private per- 
son is in order: G V. Raman v. Emperor 
(2). It is my experience that forgery cases 
are unduly prevalent in Berar, and it is 
in the public interest that offenders should 
be brought to book in spite of the diffi- 
culties and expense necessarily involved in 
such trials. If the case is thought to be 
beyond the capacity of the Prosecuting 
Inspector, then the services of the Public 
Prosecutor should be secured. 

I allow the application, set aside the 
order of discharge, and direct that the case 
be proceeded with. 

D. Application allowed. 


(1) 48 C1105; 64 Ind. Cas. 2&0; 25 O W N 615; 34 
O 1.3 51; 22 Cr. LJ 760. | 

9) 56 O 1023; 121 Tnd. Oas. 678; A I R 1929 Oal 
319; 330 W N 468; 31 Or. LJ 315; Ind. Rul. (1930) 
Cal, 166. 

(3) 60 0 233; 142 Ind. Cas. 891; AI R1933 Oal. 
699; 36 Ù W N 928; 58 0 L J 79; (1932) Or. Oas. 854; 
Ind. Rui, (1933) Oal. 317; 34 Or. L J 433 (3). 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1789 of 1934 
February 21, 1936 
M. C. Guoss, J. 
GURU CHARAN RUDRA PAL AND aANOTJBR 
—DgreENDANTS— APPELLANTS 
veTaus 
MAFIJJUDDIN MOLLA AND ofHERs— 

PLAINTIPFB— RESPONDENTS. 

Evidence Act (I of 1872), 3s. 32 (2) and (7)— 
Bz sion ‘statement made in the ordinary course 
of iness’ in s. 382 2), meaning of —Criminal case 
regarding land—Parties agreeing to appoint mukh- 
tar as arbitrator—Report submitted mukhtar— 
Subsequent suit between same parties for possession 
of same land—Mukhtar arbitrator tn previous suit 
dead—His report is not admissible under s. 32 (2), 
but under 8 32 (7). 

The expression “ statement made in the ordinary 
course of business ` in s. 32 (2), Evidence Act, means 
a statement made during the course not of any par- 
ticular transaction of an exceptional kind, but of 
business or professional employment in which the 
deceased was ordinarily or habitually engaged 
Ningava v. Bharmappa (|), Sheonandan Singh v. 
Jeonandan (1) and Abdullah v. Kun; Behari Lal 3), 
relied on. | | 

There was a criminal case regarding possession 
of certain land between the parties and when the 
case was pending, the parties appointed a mukhtar 
as an arbitrator and agreed to abides by his decision. 
The mukAtar accordingly made a local enquiry and 
submitted the report In a subsequent suit between 
the same parties for the possession of the same 
land the Court admitted the report of the mukhtar 
made inthe criminal case, under s. 32 (2), Evidence 
Act, as the mukhtar was then dead: — 

Held, that the report was not admissible under 
a 32 (2), but was admissible under 6. 32 (7). 


A. ©. from the appellate decree of the 
Sub-Judge, First Oourt, Faridpur, dated 
June 19, 1934. 

Messrs. Atul Chandra Gupta and Jatis 
Chandra Guha, for the Appellants. 

Dr. Naresh Chandra Sen Gupta and 
Syed Farhat Ali, for the Respondents. 

Judgment.—In this case the plaintiffs 
sued for declaration of title and recovery 
of khas possession of a certain piece of 
laud claiming that they had obtained lease 
of it from the owners of a certain estate, 
that they were in possession but were dis- 
possessed by the defendanis in Pous 1337 
B.S. The defence was that the land did 
not appertain to Touzt No. 5.83 as stated 
by the plaintiffs, but it appertained to 
another estate adjacent thereto, and under 
that other estate, the defendants had 
obtained lease and had been in possession 
for more than 12 years and the plaintiffs’ 
story of possession and dispossession was 
false. The trial Oourt appointed a Oom- 
missioner, who upon making a relay of the 
thak map found that the land in suit 
appertained to Toues No. 5583 as stated 
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by the plaintifs, that part of the land was 
aslee land of that tousi, and part was 
accretion to that touzi by recession of ihe 
river. The trial Court decreed the suit. The 
decree was affirmed in appeal. 

The defendants appeal. The learned 
Advocate appearing for them states that as 
both Courts found the title with the plain- 
tiffs, be will not question that finding, but 
urges that the Courts below have gore 
wrong on the point of limitation. The 
plaintifs claimed that they were in pos- 
session of the land and were dispossessed 
shortly hefore the suit which was iostitut- 
ed. in 1932. The case is clearly governed 
by Art’ 142 of Sch. I, Limitation Act, and 
the onus is On the plaintiffs to show that 
they -were in possession within 12 years of 
the suit. Itis urged that there was survey 
and settlement, and the Record of Rights 
was finally published in 1911. In that 
record the suit land was stated tobe in 
possession of the defendants ; previous to 
the record being finally published, tkere 
was a proceeding under s. 103-A between 
the plaintiffs and the defendants and the 
decision of the Assistant Settlement Officer 
was in favour of the defendants. The 
Gourt of Appeal below took note of the 
fact that the Record of Rights of 1911 was 
in favour of the defendants, but the Court 
on considering the evidence came to the 
conclusion that the entry in favour of the 
defendants was wrong. 

It is urged that In coming to this con- 
clusion the Court of Appeal below admit- 
ted inadmiesible evidence. This refers to 
Ex. 3, a report dated February 16, 1915, 
by a mukhtar who is dead. It appears 
that there was 4 criminal case between 
the parties and when the case was pending, 
the parties appointed a mukhtar as an 
arbitrator and agreed to abide by his deci» 
sion. The mukhtar accordingly made a 
local enquiry and submitted tre report, 
Ex. 3, to the Magistrate, who thereupon 
wrote the order: “Oase compromised.” The 
trial Court admitted Ex. 3, the report of 
the deceased mukhtar, under s. 32 (2) 
under which a statement made by a deceas- 
ed person in the ordinary course of business 
is relevant. The Gourt of Appeal below 
tobk the same view that the report was 
made by the muhktar in the ordinary course 
of business. It ie urged by Mr. Gupta that 
the Courts below committed an error in law 
in taking this view. The argument that 
the report is not admissible under s. 32 (2) 
is correct. The expression “statement made 
in the ordinary course of business” means 
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a statement made during the course not of 
any particular transaction'of an exceptional 
kind, but of business or professional employ- 
ment in which the deceased was ordinarily 
or habitually engaged: see Ningava v. 
Bharmappa (1), Sheonandan Singh V. 
Jeonandan (2) and Abdullah v. Kunj 
Behari Lal (3). 

It is urged by Dr. Sen Gupta appearing 
for the respondents that even though the 
report of the deceased mukhtar be not 
admissible under s. 32 (2), it is relevant 
under s. 32 (7) which refers to a statement 
contained in any document which relates 
to any such transaction as is mentioned’ 
ins. 32 (a) that isto say, relates to any 
transaction by which the right in question 
was ‘created, claimed, modified, recognized, 
asserted or denied. It is urged that in the 
criminal case the plaintiff asserted the right 
to this land and the defendants denied 
the same, and the parties agreed to appoint’ 
a mukhtar as an arbitrator and the mukhtar 
having made due enquiry made this 
report, Ex. 3, to the Court whereby it 
was stated that the lund was in the pesses. 
sion of the plaintiffs. The document, 
therefore, ig admissible under s. 32 (7) 
and it cannot be said that the Oourts below’ 
committed an error in admitting it 
although they did not appreciate the proper 
section under which it was admiasible. | 

The next argument for the appellants is’ 
that the Courts relied upon two mortgage 
deeds, Exs. 6 and 6 (a) dated June 1922 
and inferred from them’ that the plain-’ 
tiffs were in possession of the suit lands 
from that date, that this conclusion does’ 
not in fact, follow from the statements in 
the two mortgage deeds. Upon this the 
other side points out that the deeds do 
not indeed refer to the lands in suit but’ 
they refer to lands adjacent to the land’ 
in suit and in describing the boundaries 
the land in suit is described as the land of 
the plaintiffs. As to the discussion of the 
evidence and the amount of weight to be 
attached to the mukhtar’s report, these 
are matters for the Court of Appeal below. 
As the points of law taken in appeal fail, 
this appeal is dismissed with costs. Leave 
to appeal under s. 15 of the Letters 
Patent is refused. ; 


8. Appeal dismissed. 
R 23 B 83, i 
9 130 WN 71; 1 Ind. Cas. 376. â 

(3)16 OW N 252; 12 Ind. Oas. 149; 140 L J 467, 
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CALCUTTA HIGH COURT 
riminal Revisions Nos. 265 to 267 
: of 1937 ` ; 
August 16, 1937 
; Gusa AND Biswas, JJ. 
RM KRISHNA SINHA AND otuges— 
AOOCUSED—PRTITIONRERS 


VETSUS 


_ _ EMPEROR—Opposita Party 
Oriminal Procedure Code (Act V of 1893), ss, 13 

(3), 529 (f), 192, 233, 225, 537, 235—~Déstrict 
Magistrate appointing Sub Divisional Magistrate 
for pel iene period—Authority to bein charge of 
-8. D. O's fue during hia tour, if amounts 
to. appointment-—Such appointed Magistrate, not em- 
“powered tinder s. 192, transferring case in good faith 
to kts own fille—Transfer, validity of—Charge under 
s. 409, Penal Oode (Act XLV of 1880’, and charge 
of conspiracy to commit such offence—Distinction 
Charge of offence committed os part of same 
transaction jotned with charge for offence with 
-conspiracy— Whether misjoinder—Charge of conspi- 
racy containing words that aceused agreed with each 
other “or” with others unknown to commit offence 
—Use of words “or”, whether makes charge one in 
alternative—Defect, if any, whether curable—Court 
Fees Act (VII of 1870), e. 34 (3)—Duty of prosecu- 
tion in charge under s. 34 (3)—Stamps sold should 
be identified. 

_ A District pee who has been delegated 
powers under s.13 (3), Criminal Frocedure Gode, is 
competent to appoint a Sub-Divisional Magistrate 
on a partioulur date or datee or°for a particular 
period. This he might do without relieving the 
oman incumbent. The mere authority from the 
-District Magistrate to be in charge of the 8. D. O's 
‘fle at headquarters so long as he is on tour isan 
Appointment within the meaning of s. 13 though the 
appointment is limited only to a particular kind of 
‘work and a particular occasion. 

- Where such a Magistrate appointed by the Dis- 
trict Magistrate. transfers erroneously but in good 
faith a case of which he has. not. taken cognizance 
to his own file as second officer, the order of trans- 
fer is valid by virtue of s. 529 (7); Oriminal Pro- 
"cedure Oode. The fact that he is not empowered 
to do so ander s. 192, is immaterial. Ktshorilal 
Roy v. Srinath Roy (1), Dasaruth Rai v. Emperor 
(3) and Emperor v. Bhika Hussain (4), relied on. 
-~ There is a distinction between a charge of an 
offence under s. 409, Penal Uode, and a charge of 
conspiracy to commit such an offence or offences. 
In the former, particulars are no doubt necessary, 
and such particulars must be within ce:tain limits 
“ag laid down in the Uode, but not eo in the latter. 
In stating the object of a conspiracy, the same 
certainty 18 not required as in indictment for the 
.offence conspired tu be committed. A charge of 
conspiracy in respect of an offence or offences under 
8. 409, Penal Oode need not, therefore, be as specific 
as a charge of an -offence under that section. |p. 
517, col. Lj 

[Oase-law referred to ] mp: =. 


_ Where the accused are charged for the offences 
in respect of the specific instances committed as 
parts of the same transaction with the offence of 
Conspiracy thereis no misjoinder of charges. [p. 
518, ool.%z, | 

Where a charge for conspiracy ‘contained the 
words that the accused agreed with each other “or” 
with others unknown to commit a certain offence : 


174—65 & 66 
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Held, that the word “or” in the charge was not 
used as 8 disjunctive, meaning that the charge was 
the ons alternative or the other, but it was used 
merely because the complicity of other persons in 
the conspiracy was not so certain as that of the 
three accused: [p. 518, col. 1] 

Held, also, that it was impossible to say that the 
terms in which the charge was actually framed 
could or did mislead the accused in any way: at 
no stage were they left in any uncertainty as to 
what was alleged against them Even supposing 
there was any defect, it was not such as would not 
be sufficiently met by s. 225 or s. 537, Criminal 
Procedure (ode 
- To establish a charge under a. 34 (3), Court Fees 
Act, it is necessary for the prosecution to identify 
i tin alleged to have bean so sold, [p. 519, 
col, 1. 


Cr. Rev. from the order of the Sessions 
Judge, Burdwan. i 
- Messrs. S. °K: Basu, A. S. M. Akram, 
Parimal Mukherjee and Ajoy Kumar Bose 
(In No, 265) Mr. Sudhangshu Sekhar Mu- 
kherjee (In No. 266), Messrs. Sadhangshu 
Sekhar Mukherjee and Pritt Bhusan Barman 
(In No. 267), for the Petitioners. 

Mr. D. N. Bhattacharyya, for the Crown. 

Biswas, J.—These are three rules aris- 
ing out of the same trial which were heard 
together. The petitioner in Rule No. 265 
is Ram Krishna Sinha, a Pleader, practis- 
ing inthe Burdwan Oourts, that in Rule 
No. 266 is Tarak Nath Das, a Bench Olerk 
of the Second Munsit's Court at Burdwan and 
that in Rule No. 267 isa clerk of the said 
Pleader, Radhaballav Samanta. The maia 
charge against them was one of conspiracy 
on several counts, the conspiracy being 
one to abstract couri-iee stamps from 
Court records and use them again, know- 
ing that they had been used before. ‘The 
removal of such a stamp from a document 
with intent to cause loss to Government 
is made an offence under s. 261, Indian 
Penal Code, while the using of astamp known 
to have been used before is an offence 
under 8.262. A common charge of con- 
spiracy was laid against all the three ac- 
cused under s. 120-B read with e:ther of 
these sections and with 8. 409 (criminal 
breach of trust by a public servant). 
Against the Bench Ulerk, there was an 
additional charge of a substantive offence 
under 8. 409 as well as one under s. Ji (3), 
Court Fees Act, for selling stamps without 
being a person appointed to sell tuem, this 
last charge being in respect of three such 
sales on different dates in the course of a 
year. Against the Pleader and his clerk, 
there was an additional charge under 
s. 202, Indian Penal Code, this also in res- 
pect of three such offences committed with- 
in: the. space of twelve’ -months. - The 
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petitioneis were tried by a Magistrate of 
the First Class, Mr. V. O. Dutt, the second 
officer at Burdwan, und convicted on all the 
charges. The sentences were as follows: - 

“Ramkrishna.—Two years’ rigorous imprison- 
ment under s. 120-B/409 and two years rigorous 
imprisonment and a fine of Rs. 500 (in default, 
further rigorous imprisonment for eix months) 


under s. 262, no separate sentence being passed under 
B. 120-B/261 or s. 120-B/262, 

Tarak.—Two years’ rigorous imprionment under 
s. 120-B/409, two years’ rigorous imprisonment 
under s. 409, and two years’ rigorous imprisonment 
and a fine of Rs. £00 (in default further rigorous 
imprisonment for six months) under 6, 120-B/261, no 


separste sentence being passed under s. 150 B/262 or 
s. Bs (3), Oourt Fees Act, j ’ 


Radhaballav.—Eighteen monthe’ rigorous im- 
prisonment under s. 120 B/109 and eighteen months’ 
rigorous imprisonment under s. 262, no separate 


sentence being passed under s 120-B/961 o 
B. 130-B/362." 7 


The sentences of imprisonment in each 
case were torun concurrently. On appeal 
to the Sessions Judge, the conviction and 
sentence passed on Tarak under s. 409 only 
were set aside: otherwise the convictions 
and sentences of all the accused were 
maintained. A preliminary point was taken 
on behalf of the petitioners which it is 
necessary to dispose of first: it was that 
the trial before Mr. V. O. Dutt was with- 
out jurisdiction, and consequently void 
ab mio. It appears that the 5. D.O. of 
Burdwan, Mr. B. Sinha, took cognizance 
of the case under s. 190 (1), cl. (b), Orimi- 
nal Procedure Code, on a Police report and 
finally fixed the hearing for May 8, 1935, 
directing that the case would go on from 
day to day from that date. On this date, 
however, Mr. Sinha happened to be away 
on tour, and the second officer Mr. V, C.: 
Dutt was in charge of the 8. D. O.'s file at 
headquarters. The case accordingly came 
before him on the fixed date, when on the 
application of the Public Prosecutor it was 
adjourned to May 18. The order which 
Mr. Dutt recorded was this: “Hix case for 
May 18, 1935, and on subsequeut dates 
as already fixed. Accused as before.” 
Pursuant to this order, Mr. Dutt took 
up the heating on and from May 18, 
apparently without any objection from the 
_accused at that stage. At the conclusion 
of the evidence, however, on the date 
prosecution arguments were to commence, 
& petition was filed on their behalf com- 
plaming that the case had not been pro- 
perly transferred to the Court of Mr. V. O. 
Dutt, and that as such, the proceedings 
were ultra vires. The learned Magistrate 
rejected the petition by the following order: 


_ „ “The case was taken cognizance or by the 8, D, O., 
Padar, and was taken up for hearing by me 
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as second officer from the general file of the 8. D. O 
There seems to be no irregularity, or if sny 
it is very technical and curable under s. 537, Criminal 
Procedure Oode.” 5 


The Magistrate proceeded te hear argu- 
menis, and in the end convicted and sen- 
tenced the petitioners as already stated. In 
answer to the same objection which they 
renewed in this Oourt in the petitions on 
which the rules were issued, the trying 
Magistrate has submitted the following 
explanation. 

“The learned Deputy Magistrate (meaning Mr. 
V. O. Dutt himself was acting as S. D. O., and 
he intended to try the case himself and to trans- 
fer the case to himself, but forgot to write the 


order. The defect, if any, is formal, and no preju- 
dice has resulted. * 


The record showed that Mr. Dutt was 
acting as 8. D. O. on May 8, but it was 
not quite clear whether he was also so act- 


ing on May 18 At our suggestion. 8 


reference was made by the Deputy Legal 
Remembrancer to the District Magistrate 
to ascertain the facts. The information 
shows that Mr. Dutt was in 
charge of the 8. D. O's file on both dates. 
The District Magistrate reports that there 
is a standing order that when the Sadar 
8. D. O. is away on tour, the second officer 
is to carry on’ the work of his general file 
at headquarters. The District Magistrate 
has not been able to trace this particular 
order, but the existence of such an order 
may be assumed, for. otherwise this would 
Jead to a dislocation of all business for 


which the District Magistrate is responsi- 


ble: seein this connection the observations 
of this Court-in Kishorilal Roy V. Srinath 
Roy (3) at p. 373*: The question which 


‘arises is whether in these circumstances 


Mr. Dutt was competent to commence the 
trial before himseif on May 18. Ordinari- 
ly, itis a Magistrate taking cognizance 
of & Case who can try it, but in certain 
circumstances the trial: may be held by 
another Magistrate in accordance with 
express provisions made in the Oriminal 
Procedure Oode in this behalf. | 

The provision which is mainly relied on 
by the Orown in the present case is sub- 
gs. (1) of s. 192. This sub-section em- 
powers a Sub-Divisional Magistrate to 
transfer any case of which he has taken 
cognizance for inquily or trial to-any Magis- 
trate subordinate to him. Prima faice 
this would be of no assistance to the 
Orown, as this requires that in order 
that Mr. Dutt acting as 8. D. Q could 


(1) 36 O 370; 1 Ind. Oas. 817; 9 Or. L J 399; 130 W 
N 580. 
* age jana 
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transfer the case for_trial to himself as 
second officer, he must have taken cogni- 
zance of the.case himself. To meet this 
difficulty, Mr. Bhattacharyya relies on the 
curative provisions of cl. (f) of s. 529, 
which says that if a Magistrale, not being 
empowered by law in this behalf, transfers 
a case under s. 192, his proceedings shall 
not be set aside merely on that ground. 

“Two questions arise upon this conten- 
tion, first, as to when Mr. Dutt made the 
transfer, on 8th or on May 18, and whe- 
ther at the time he was validly acting as 
8. D. O; and secondly, whether the case 
would come under cl. (f) of s. 529. On 
the first point, Mr. Bhattacharyya sub- 
mitted that Mr. Dutt was acting ag 8. D, O. 
on 18th as well as on May 8. The peti- 
tioners contended that whether on the 
firat or on the second date, there was no 
provision in the Oode under which Mr. Dutt 
could be so acting. The answer, we think, 
is to be found ins. 13 of the Code. Under 
sub-s. (1) of this section, the Local Govern- 
ment may place any, Magistrate of the. 
first or second class in charge of a sub-. 
division, and relieve him of the charge as 
occasion requires and under sb s. (3), this 
power may be delegated to the. District. 
Magistrate. It appears that there is a 
Notification of 1873 which was published: 
inthe Calcutia Gazette delegating to Dis- 
trict Magistrates the powers of the Local. 
Government under sub-s. (1). It,was come: 
petent, therefore, for the District Magiatrate> 
here to appoint Mr. V. O. Dutt asa Suh“ 
Divisional Magistrate on a particular date. 
or dates or for a particular period. This he 
might do without relieving the permanent? 
incumbent. The petitioners maintain that” 
there authority to be in charge of. the. 
8. D. O's file at headquarters does not 
amount to an .appointment under s. 18. 
We do not think that this is a-correct view, 
to take. It means that there is an appoint- 
ment, but the appointment is limited only 
to a perticular kind of - work and a parti- 
cular occasion. There is nothing in s. 13 
to prevent such a limited appointment 
being made. On a reasonable construction 
of this section and of the standing order, 
we must, therefore, hold that Mr. Dutt was 
validly appointed as S. D. O. both on 
May 8 and 18, to be in charge of Mr. Sinha’s 
general file at headquarters. On which of 
these dates, then did he make the supposed 
order ef transfer under s. 192? It is 
necessary to point out that there is no 
order of transfer in writing, but as Mr. 
Bhattacharyya rightly contends, this is 


not required by the terms of the section, 
Section’ 192 is unlike s. 528 in this respect, 
as sub-s. (5) of the latter expressly requires 
reasons to be recorded in writing for mak- 
ing an order thereunder. We have here 
the Magistrate’s statement that he did 
intend to make a transfer, and the fact 
remains that a transfer was made. We 
must, therefore, proceed on the basis that 
Mr. Dutt acting as 8. D. O. did make an 
order transferring the case for trial to his 
own file as second officer. We think that the 
rder must be taken to have bean made on 
th, though it would make no difference 
even if it is supposed to have been made, 
on- 18th Tha fact that Mr. Dutt was 
transacting the business on the general 
file of the S. D.O. on either date could not 
divest him of his jurisdiction as second 
officer.. He was quite competent, therefore, 
to have taken up'the case for trial as 
second officer on either date. As a matter. 
of fact, he would be disposing of business 
of his own file, while acting as 8. D. O. 3 
This takes ns to the next question as to 
the effect of the order of transfer by resson 
of- thé -fact that Mr. Dutt- was not the 
Magistrate who had taken cognizance of 
the case.- This was undoubtedly a defect of 
jurisdiction. It may be stated at once that 
this defect would not be cured by s. 537 as 
the- trying Magistrate seems'to think. As 
the wording of this section shows, and as, 
was pointed out-by this Court in Raghu, 
Sengk wa: Abdul: Wahab 12), s. 537 deals. with. 
irregularities committed by Oourts.of com-. 
pétent jurisdiction. -` Oases where a Crimi-, 
nal Oourt does & thing which itis not em-, 
powered bylaw todo are dealt with in 
other sections, such as s3.. 529, 530 and 531. 
According to the petitioners, the present 
case-would be hit by cl. (p) of 8. 530, which 
provides thatifany Magistrate not being 
empowered by law in this behalf tries an 
offender, his proceedings shall be void. If 
this stood alone, there would obviously be 
no escape, from the consequences contend- 
ed for by the petitioners : the trial must be, 
set aside as wholly illegal, prejudice or no 
prejudice to the accused. The question of 
prejudice would in fact be wholly irrele- 
vant unders. 530. The next section which 
also deals with a case of want of jurisdic- 
tion (namely of territorial jurisdicuon) 
expressly provides that this will viliate the 
proceedings only if it hag occasioned a 
failure of justice but there areno such 
qualifying words in 8. 530: no question of 
prejudice can, therefore, arise under this 
(2) 28 O 442, 
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section. The Crown argument accordingly, 
as already stated, is that the case would 
come under cl. (f) of s. 529. In other words, 
it is said that this is a case where a Magis- 
trate not empowered by law todo so still 
transferred a case under 8. 192 ‘erroneously 
in good faith”, That Mr. Dutt did actin 
good faith is not disputed : he merely acted 
in error, and the petitioners dc not seek to 
set aside the trial except on this mere 
ground of error. There was no prejudice 
or failure of justice occasioned by his action. 
There are s0me cases in which it has been 
held that s. 529 applies only when a Magis- 
trate who might have been empowered to 
do the particular thing in question is not 
actually soempowered, and not with cases 
of irremediable want of jurisdiction. In 
other words, 8. 529 would cure only such 
cases as where through some oversight or 
‘other circumstances of a like nature, the 
Magistrate does not happen to be clothed 
with the necessary authority but acts in the 
honest belief that he has been vested with 
such authority. Obviously this cannot be 
the case where, as here, there could be no 
question of anybody conferring on the 
Magistrate jurisdiction to act in the man- 
ner he did. If it could be said, for instance, 
that although Mr. Dutt as 8. D. O. could 
not transfer the case by reason of his not 
having taken cognizance of it, still the 
District Magistrate or some other authority 
could empower him to make the transfer, 
.then e. 529 by cl. (f) could no doubt cure 
the absence of such authorization as would 
have given him the necessary power. But 
this saving clanse would have no operation 
where the competency of Mr. Dutt to make 
the transfer did not depend on his being 
so empowered. We cannot say that this is 
an unreasonable interpretation of the scope 
and effect of s. 529, but so far as cl. (f) of 
this section is concerned, there are decisions 
of this Court in which this clause has been 
held to apply to cases where crders of 
transfar purported to be made under s. 192 
by Magistrates who were not competent to 
do s0,asnot being Magistrates who had 
taken cognizance. The question does not 
appear to bave been discussed in these 
eases from the point of view we have in- 
dicated, but on matters of this kind which 
are really matters of procedure, we do not 
think we should be justified in laying down 
a different rule. Following the decision in 
these cases, we must consequently hold in 
the present case that the order of transfer 
by Mr. V. O. Dutt as 8. D. O. to himself as 
second officer would be rendered valid by 
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cl. (f) of s. 529. Amoung other cases, we 
might referto the following In this con- 
nection : Kishorilal Roy V. Sit Nath Roy 
(1), Dasarath Rat V. Emperor (3), and 
Emperor v. Bhika Hossetn (4). It 18 not 
necessary to consider if 8. 999 could be 
invoked to justify the ee Sub- 
is sect rovides thal: 
if a b thee provisions of this Code, 


the powers and duties of a Judge or Magistrate mey 
be exercised or performed by his successor-In- 
office.” 


On the view we have teken, Mr. Dutt 
may well be regarded as having been the 
successor-in-office of Mr. Sinha on the 
material date or dates in relation to the 
business which he was authorized to dis- 
pose of from the 8. D. O.’s tile. A difficulty 
may, however, arise in applying this section, 
from the words “subject to the other pro- 
visions of this Code.” These words may 
be supposed toexclude s. 192 from the 
operation of s. 50% If 8. 559 is read 
subject to s. 192, 1t may well mean that 
the powers under the latter section are not 
intended to be exercisable by a successors 
in office. The question is not free trom 
difficulty, and as cl. (f) of a. 029 would 
be enough to dispose of this case, we do 
not feel called upon to express any opi- 
nion on this point. Having disposed of this 
preliminary objection, we may now examine 
the points which were made regarding the 
form of some of the charges. The main 
objection was in respect ot the | charge of 
conspiracy under s. 120-B, indian renal 
Code, read with s. 409. The charge was 
in these terms : Bh 

“IV. ©. Dutt, Magistrate, Furst Class; hereby 
charge you D Ramkrıshna Sinha, (2) Radhaballav 
Samanta, (3) Taik Nath Das as follows.— 
that you between October 1938, and January ző, 
1935, at Burdwan, P. 8, Burdwan, agreed with each 
other or with others unknown, to do or cause 
to be done illegal acts, to wit, misappropriation 
by you Tarak Nath Dus of adhesive cuurt-fes 
stamps from the records of the Munsit Second Oourtor 
other Cow ts, and thereby committed an ofience punish- 
able under a, 1z0-B ieud with s. 409, Indian Penal 
Vode, and Within my cognizance. 


lı will be seen that the charge is one of 
a single conspiracy to do or cause to be 
done certain illegal acts: the ulegal acts 
are stated to be misappropriation vi stamps 
by Tarak Nath Das, and tuis 18 evidently 
regarded as constituung au olence under 
5. 4U¥, whicn 18 saidto be tne object of 
the conspiracy:. the conspiracy 18 alleged 
to consist in an agreement vy the tree 
accused “with each other or ‘wit others 


(3) 36 U 869; 4 Ind. Cas, 352; 10 Or. L J 557. 
(9 39 O 1041; 15 lod. Oas. 484; 13 Or. L J 484; 16 
O W N 885. 
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Unknown” and the period of the conspiracy 
ls said to extend over one yeer. The mis- 
appropriation of stamps again is stated to 
be from the records of the second Mansif's 
Oourt or other Courts 

The first complaint is that particularsof 
the alleged misappropriation have not been 
given by reference to dates or documents or 
Courts or otherwise, and that the period 
charged exceeds one year. This, it is said, 
contravenes the provisions of ss. 222 and 
234, Oriminal Procedure Oode. This ob- 
jection, however, overlooks the distinction 
between a charge of an offence under 
8. 409, Indien Penal Oode, and a charge 
of conspiracy ta commit such an offence or 
offences. In the former, particulars are no 
doubt necessary, and such particulars must 
be within certain limits as laid down in the 
Code, but not so inthe latter. It ia well- 
settled that in stating the object of a 
conspiracy, the same certainty is not re- 
quired as in indictment for the offence 
conspired to be committed. See Archbold's 
Oriminal Pleading, Edition 29, p. 1419, and 
the cases cited there: Reg v. Ripsal (5), 
Reg. v. Blake (6) and Sydserff v. Reg. (7). 
So an indictment chargiug a conspiracy 
“by divers false pretences” and indirect 
means to cheat and defraud A of his 
moneys” was held good: Reg. v. Gompertz 
(8), Rea v Gill (9) and Aspinall v. Reg. (10) 
at p. 60*. A charge of conspiracy in res- 
pect of an offence or offences unders. 409, 
“Indian Penal Code, need not, therefore, 
be as specific as a charge of an offence 
under that section. In this case, as al- 
ready stated, there was a substantive 
charge under s. 409 against one of the 
accused Tarak, and this was set aside 
“by the learned Seasions Judge applying 
to it the strict requirements of the Oode 
ag regards particulars. The conspiracy 
charge would clearly stand ona different 
footing The Oode does not require any 
limit to the period over which such a charge 
may extend, nor any specific acts to be 
mentioned. Section 120-A, Indian Penal 
Oode, in fact expressly provides that where, 
ag here, the conspiracy is one to commit an 
offence ‘as distinguished from a mere illegal 
act}, no overt acts need be alleged or prov- 


(5) (1762) 3 Burr. 1320; | W BI. 368. 
6) (1844)'6 Q B 124; 13L J M O 131; 8 Jur. 145. 
(1848) 11 Q B 345; 12 Jur 418. 
(8) (1847) 9 Q B 824; 16 LJ Q B131; 11 Jur. 204; 
2 Cox. O O 145; 72 R R 458. 
9) (TRIA) 2 BL & Ald. 204; 20 R R 407. ` 
10) (1877) 2 QB D 48,46 LJ MO 145; 3% LT 
297; 25 W R 283; 13 Oox. O O 568. . 
+ of (1877) 2 Q. B. D~ Ead. 
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ed. Even where overt acts are or are 
required to be mentioned, it is obvious 
that in a charge of conspiracy, they need 
not be specified with such particulars or 
within ‚such limits as if such overt acts 
were charged as substantive offences. The 
gist ofthe offence of conspiracy does not 
lie in the commission of the overt acts, but 
in the agreement itself to commit such acts, 
and obviously the same considerations 
cannot apply to both. The first objection 
must accordingly fail, 

The next ground of attack arises from 
the fact that the alleged misappropriation 

court-fee stamps is said to be by Tarak 
Nath Das. Thisis supposed to constitute an 
offence under s. 409, that is to say, cri- 
minal breach of trust as a public ser- 
vant. Obviously, such an offence could be 
committed by Tarak only in respect of 
stamps removed from the records of the 
particular Oourt to which he was attached, 
namely the Court of the Munsif, Second 
Court. The charge, however, includes other 
Courts, and this, it is said, involves an 
inconsistency. There is some force in this 
objection, but this is an objection not to 
the form of the charge, but as to what 
the prosecution might be able to prove. If 
the prosecution farled to prove an offence 
under s. 409 in respect of stamps from 
the records of the other Courts, the charge 
would, to that extent, fail, but this could 
not affect the validity of the charge as 
framed. It cannot be maintained that 
the charge does not include the offence in 
respect of the stamps in the Second Munsif's 
Court, and it is idle to say that merely 
because it included other Oourts, the ac- 
cused were prejudiced or had no notice of 
the case which they were called upon to 
meet. It may perhaps be pointed out that 
on the facts, the charge as it stands might 
well be justified, it being quite possible 
for records of other Courts to have been 
removed tothe Second Munsif’s Court and 
the stamps misappropriated from these 
records while in the custody of Tarak in 
that Oourt. The second objection must 
also, therefore, fail. 

The last objection taken relates to the 
conspiracy charge on all the three counts, 
that is to say, the charge under s. 120-B 
read with s. 409, with s. 2ul and with 
s. 262, and arises out of the use of tne 
word “or” in designating the persons al- 
leged to be in the conspiracy. As will be 
seen from the charge, it is thus expressed: 
the three accused “agreed with each other 
or with others unknown.” The argument 
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was ihat hereby two alteralive conspira- 
cies were charged, either a conspiracy by 
the three accused with each. other, or a 
conspiracy by each of- them with other 
persons unknown, the one being exclusive 
of the other, and that a conspiracy by and 
between the accused (or any of them) and 
others unknown was definitely excluded. 
Mr. Santosh Kumar, Basu who made thè 
first speech in the case laid a good deal of 
.slress on this particular objection, but one 
fails to see any point in it which would 
be of use to anybody. Assuming he was 
‘Tight, it would still serve the prosecution 
fully, . if the conspiracy was one. only 
‘among the three accused without involving 
-others. But on a plain reading of the 
charge, we do not think it can be said that 
<, conspiracy was charged in the alterna- 
-tive as suggested. The word “or” to which 
BO much importance is attached is not 
„used as a disjunctive, meaning that the 
:charge is the one alternative or the other, 
‘but it is used merely because the compli- 
city cf other persons in the conspiracy 
¿was not so certain as that of the three 
‚accused, The reason for saying “or others 
“unknown” instead of “and others un- 
“known” is to avoid a possible argument 
;that having charged a conspiracy of which 
-the accused were members along with 
-others, the prosecution could not succeed 
. by ‘merely proving a conspiracy among the 
. three accused. A conspiracy only among 
-the three accused would be distinct con- 
.8piracy from one to which the accused and 
others were parties, and as a conspiracy 
-charge must be proved as laid, the prose- 
„cution would naturally not be taking any 
‘Yisks by charging a conspiracy other than 
-the particular one which they might be 
able to prove. It 18 impossible to say 
that the termsin which the charge was 
„actually framed could or did mislead the 
accused in any way: at no stage were 
they left in any uncertainty as to what 
was alleged against them. Even supposing 
there was any defect, it was not such as 
would not be sufficiently met by s. 225 or 
s. 937,” Criminal Procedure Code. This 
objection must also, therefore, fail. 

A complaint was also made in respect 
of the conspiracy charge that this was in- 
troduced only to bring in numerous in- 
stances of misappropriation which could 
not be separately charged. In other words 
the suggestion was that this case illus- 
trated the misuse of s. 120-B, Indian Penal 
Code, which the Courts have so often depre- 
cated. The objection is wholly devoid of 
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merit. Specific offences were in fact charged 
against the sccused in this case under 
s. 262 or s. 409, Indian Penal Code, ore. 34 
(3), Court Fees Act, and these had to be con: 
fined to a limited number of instances as 
required by the Code, and over and above 
these, there was the charge of conspiracy 
admittedly because all the instances could 
not.be separately . charged as substantive 
offences. It is difficult to see, therefore, how 
this could be made a grievance of. It is not 
as ifthe proseċùtion avoided charging any 
substantive offence, and used 8..120-B as 
a cloak and cover for their inability to 
prove any overt acts although it was their 
Case that overt acts had been committed. 
An objection was also raised on the 
ground of misjoinder of charges, specially 
as it was said the specific offences were 
not stated to have been committed in pur- 
suance of «the. conspiracy. But this was 
not necessary. As a matter of fact, the 
offences inrespect of the specific instances 
were committed as parts of the same 
transaction with the offence of conspiracy. 
The objection to the joint triel of the 
accused is equally without substance, and 
does not call for any notice. 

Turning now tothe merits of the case, 
the case of each of the accused was dealt 
with separately by an analysis of the evi- 
dence, and the attempt in the main was 


-to show that the evidence fell short of 
connecting the particular accused with the 


offences charged. Asthe rules were open 
rules, the petitioners naturally claimed: to 


-place the evidence before us, but we may 
-state at once that the evidence was 80 care- 


fully sifted, analyzed and examined by both 
the Courts below that nothing has been 


-shown tous which would justify our inter- 


fering with their concurrent findings. (After 
dealing with.the evidence His Lordship 
held that the case aga‘nst Ramkrishna had 
been fully established in respect of the 
charge of conspiracy as also of the charge 
under s 362, Indian Penal Oode, and 
then continued}. As regards the ac- 
cused Tarak Nath Das, Mr. Mookerjee’s 
argument was that he was a very much 
overworked officer, who might have been 
guilty of negligence or carelessness, but was 
not criminally guilty, and he objected very 
stiongly to any adverse inference being 
drawn against him from the fire which 
broke outin the Second Munsif's Court on 
December. 28, 1934, seeing that no charge 
of arson under s. 436, Indian Penal Code, 
was framed against any person. It was 
further argued that this particular accused 
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was not shown to have been in charge of 
all the petitions from which court fees 
were found to be missing. It was finally 
urged that so far as the chargs under 
s. 34 13), Oourt Fees Act, was concerned, 
the conviction was not sustainable ag no 
Sales of stamps by Tarak on the specific 
dates mentioned had been proved. A fur 
ther point was made that Tarak having 
been acquitted of the charge under s. 409, 
this necessarily involved an acquittal on 
the other charges as well, if not of con- 
Bpiracy. Mr. Mookerjee also adopted the 
arguments of Mr. Basu so far as they went. 

We do not think there is much merit in 
these objections, which have most of them 
been very fully and fairly dealt with by 
the learned Sessions Judge in the judg- 
ment. The conduct of the accused both 
before and after the fire was certainly a 
relevant matter which could be taken into 
account, particularly on the charge of con- 
spiracy. If the causing of the fire could 
be brought home to him, that would of 
course have furnished almost irresistible 
evidence of culpability, but it does not fol- 
low that the circumstances in which the 
fire Originated and the accused's couduct 
in relation thereto could not be taken into 
account in so far as they tended to incrimi- 
nate him, along with the other evidence 
which was there. As the learned Judge as 
well as the trying Magistrate points out, 
there are strong reasons for suspecting that 
Tarak was the person responsible for the 
firs. The fact remains that it was the 
disclosures which followed the fire that 
led up tothe present prosecution, and even if 
Tarak’s supposed responsibility for the fire 
be eliminated, the evidence of the facts which 
came to light as a sequel thereto, is, ia our 
opinion, sufficient to establish the guilt of 
this accused. It is not necessary to notice 
the other points raised by Mr. Mookerjee, 
which really challenge concurrent findings 
of the Courts below, findings, from which, 
upon an independent examination of the 
matter in the light of the arguments we 
See no reason to differ, except asto the 
charge under 8. 34 (3), Court Fees ‘Act. This 
charge was on three counts in respect of 
sale of adhesive court-fee stamps to Ram 
Krishna on three specific dates, May 28, 
October 2 and October 11, 1934, without 
being a person duly appointed to sell 
stamps. We are of opinion, that to estab- 
lish this charge, it was necessary for the 
prosecution to identify the stamps alleged 
to have been sosold but admittedly the 
evidence falls short of -this. The only evi- 
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dence on the point was that of three en- 
tries in Hx. 89 under these dates. We do 
not think this was enough. We think ace 
cordingly that the conviction of Tarak 
under s. 34 (3) of the Oourt Fees Act, must 
be set aside. 

As regards Radhabally Samanta, Mr. 
Mookerjee, while practically repeating the 
same arguments asin the case of the other 
accused, urged that he wasin any view an 
offender ina lesser degree, being a clerk 
of Ram Krishna, not shown to have benefited 
by the alleged transactions to which he was 
supposed to have been a party. We holdin 
his case alsothat the charges have been 
fully established. The result is that in 
our opinion the convictiong of all the three 
petitioners must be upheld, except those 
of Tarak of the offences under s. 34 (3), 
Court Fees Act, which must be and are 
hereby set aside. 

There remains the question of sentence. 
As regards Ramkrishna, we are informed 
that a proceeding under the Legal Practi- 
tioners’ Act is now pending against him in 
consequence of the present case, and is 
awaiting the result of this Rule, and it is 
more than likely that the sentence we may 
pass will not be the only punishment he 
will suffer. The evidence is that though 
of a few years’ standing, he vas in fairly 
good practice, and any disciplinary action 
that may be taken against him will be a 
severe punishment by itself. As regards 
Tarak, his conviction will mean also his 
dismissal from Goveinment service. The 
evidence also is that he is physically not 
in sound health. As for the other accused 
Radhaballav, as already stated, he was an 
offender in a secondary degree, and this 
was recognized bythe trying Oourt itself 
in awarding him a lesser term of imprison- 
ment. Taking all these factors into con- 
sideration along with the fact that the 
accused have had to face a prolonged trial 
during which they were in custody for a 
considerable period, we think that a reduc: 
tion of the sentences is called for. We 
cannot at the same time overiook the gravity 
of the offences, specially in the case of a 
member of the legal profession and of a 
Court officer occupying a position of trust 
and responsibility. In ouropinicn the ends 
of justice will be met if, as already siated, 
we afira the convictions of all the accused, 
except those of Tarak Nath Das under 
s. 34 (3), Court Fees Act, and modify the 
sentences passed by the learned Sessions 
Judge as follows : 

‘Ramkrishna.—Rigorous imprisonment for ong 
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year under s. 120-B read with s 409, no separate 
sentence being passed in respect of the other charges 
(namely unders 262 or s, 120-B read with a. 261 or 
s. 120-B read with s. 262) 

Tarak Nath Das.—Rigorous imprisonment for one 
year under s. 120 read with s. 409, no separate 
sentence being passed in respect of the other charges) 
(namely, under s. 120-B read with s. 262 ors. 120-B 
read with s 262). 


Radhaballav —Rigorous imprisonment for nine 
months under s. 120-B read with s. 409, no sepa- 
rate sentence being passed in respect of the other 


charges, (namely, under s. 262 ors. 120-B read with 
s, 261 or a, 120-B, read with s. 262)". 


We direct accordingly. Subject to these 
mcdifications the rules are discharged. The 
petitioners will surrender to their bail and 
gerve out their respective terms of the im- 
prisonment. The fires, if paid, will be re- 
funded. 

Guha, J.—I agree. 


D. Order accordingly. 
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BOMBAY HIGH COURT 
Criminal Revision ee No. 281 of 


November 18, 1937 
Bravmont, O. J. AND Wassoupew, J. 
GOVERN MENT PLEADER, BOMBAY 


—APPELLANT 


VETSUS 
SHANKAR DATTATRAYA JAVADEKAR 


— OPPosITB Party 

Contempt—Aritcle in newspapers suggesting that 
proscoution evidence tn action either contemplated 
or proceeding is obtained unfairly—Whether con- 
tempt of Court. 

It is well-settled that any act done or writing 
published which is calculated to obstruct or interfere 
with the due course of justice or the legal process of 
the Court is contempt of Oourt although the Court 
will not take action for contempt unless it thinks 
that the conduct ofthe respondent is calculated 
seriously to interfere with the course of Justice, Pro- 
ceedings in contempt are not taken merely in respect 
of technical offences. To suggest in a newspaper 
article that evidence intended to beusad in a prose- 
cution which 1s either proceeding or is plainly con- 
templated, has been obtained by improper means and 
is unreliable or to suggest that admissions by the 


accused have been improperly obtained is conduct 
calculated to interfere with the due course of 


justice, 
_ Mr. P. B. Shingne, Government Pleader, 
in perscn. 

Mr. B G. Thakor, for the Opponent. 

Beaumont, C. J.—This is en applica- 
tion by the Government Pleader praying 
that a Rule may be issued against the 
opponent, Mr. Javadekar, Editor and Prin- 
ter ofa paper called Lokashaktt, to show 
cause why he shonid not be committed for 
contempt of Court. The application is made 
under the Contempt of Courts Act of 1926. 
It appears that there had been some dis- 
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turbance in Sholapur on June 23, 1937, 
and certain persons were to be charged 
with offences in connection with that dis- 
turbance. The principal charge against the 
respondent is that in the issue of his paper 
of June 30, he charged the Police in one 
article with having endeavoured to get 
some of the pergons accused of taking part 
in this disturbance to admit their guilt, 


and when they refused, with having taken 


their signatures on blank sheets of paper: 
and in another article with having brought 
pressure to bear on persons to be called as 
witnesses to these offences to give evi- 
dence favourable to the Police, and it is 
said that when the proposed witnesses 
refused to agree to this course, they were 
kept without food until 5 o'clock in the 
morning. 

It is well-settled that any act done or 
writing published which is calculated to 
obstruct or interfera with the due course of 
justice or the legal process of the Court is 
contempt of Court although I quite agree 
that the Court will not take action for con- 
tempt unless it thinks that the conduct of 
the respondent is calculated seriously to 
interfere with the course of justice. Pro- 
ceedings in contempt are not taken merely 
in respect of technical offences. In my 
opinion, however, to suggest in a newspaper: 
article that evidence intended to be used 
in & prosecution which is either proceeding 
or is plainly contemplated, has been ob- 
tained by improper means and is unreliable 
or to suggest that admission by the accused 
have been improperly obtained is conduct 
calculated to interfere with the due course 
of justice. The allegations introduce at 
once into the trial an element of prejudice 
against the prosecution evidence. Ib is for 
the Court to consider whether the evidence 
adduced before it is reliable or not and it is 
very undesirable to have a discussicn of 
that questionin the public press before the 
case comes on for hearing. Tae respondent, 
however, has offered an unconditional apo- 
logy for the articles complained of, and 
has explained that he did not intend in 
any way to prejudice the due course of 
justice. However we think that his conduct 
certainly was of that character, but having 
regard to the apology, we think it unneces- 
sary to inflict anything in the nature of a 
severe sentence. We make the Rule abso- 


lute and fine the respondent Rs. 100. No 
order as to costs. ° 
- Wassoodew, J.—I agree. 


D. Rule made absolute, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 

Criminal Revision oe No. 204 of 
9 


November 5, 1937 
Davis, J. O. AND LOBO, J. 
GAJADHAR BHAGCHAND~Apprioant 
; VETEUS 
EMPEROR— Oppostts Party. 

Criminal Procedure Code (Act V of 1898), a. 528 
(8)—Adjournment granted on condition that applicant 
should move High Court for transfer within reason- 
able time—Applicant wrongly but bona fide moving 
local Oourt— Delay held should be pardoned. 

Where an adjournment onder s. 526 (8, was 
granted to the applicant on condition that he should, 
within rensonable time, apply to the High Oourt for 

of the case, and the applicant in mistake 
according to the original circular of the High Court 
which was subsequently cancelled, moved the local 
Court for transfer : 

Held, that the mistake was bona fide, andif made 
for the first time, the applicant should be pardoned 
the delay. 


Cr. R. App. from an order of the District 
Magistrate, Larkana, dated July 20, 1937. 

Mr. Amarlal W. Hingorani, for the Ap- 
plicant. l 

Mr. Partabrai D. Punwani, The Advocate- 
General, for the Orown. 


Davis, J}. C.—Tbis is an application in 
revision asking us to set aside an order of 
the District Megistrate dismissing the 
applicant’s appeal against an order of the 
Resident Magistrate of Kambar forfeiting 
a bond for Rs. 200 taken by the Magis- 
trate under s. 9526 (8), Criminal Procedure 
Code, on the application of the applicant 
for adjournment of bis case, go that an 
application for transfer could be made to 
the . High Court. The learned District 
Magistrate has written avery brief order 
indeed in which he has given no reasons 
for his dismissal of the applicant’s appeal. 
The reesons in the Resident Magistrate's 
order which presumably the learned District 
Magistrate has made his own are set -out 
in the paper-bcok and these reasons briefly 
are that the applicant was granted an 
adjournment on condition that he applied 
within a reasonable time to the High Court; 
that this reasonable time must be consider- 
ed to have been fixed by the date to 
which the case was adjourned, pamely, 
March 13, for no date was given in 
the order and that the fact that the ap- 
plicant frat made an application to the Sub- 
Divisional Magistrate «t Kambar for trane 
fer $ no good ground for delay, . for an 
adjournment under s. 526 (8), Oriminal 
Procedure Code, is granted not for the 
purpose of making an application for 
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transfer to a Court in the District but to 
the High Court itself. 

Shorly, however, wethink this applica- 
tion should succeed because the Resident 
Magistrate has by his own orders shown 
that he did not consider the applicant had 
unduly delayed at least until about April 13, 
because though the case was adjoarned until 
March 13, on March 13, the learned Magis- 
trate himself granted an adjournment 
until March 31, and himself noted that 
this adjournment was granted because an 
application could not be made to the High 
Court until an application in the first ine 
stance had been made to the Sub-Divisional 
Magistrate's Court. This note is consistent 
with a circular of this Oourt which rightly 
or wrongly provides that in a case of ap- 
plication for transfer the local Court should 
be firat moved, but this circular has been 
cancelled by a later circular dated June 16, 
1936. Nevertheless if a party in good 
faith does first move the local Court we 
think he should, if his mistake is made 
for the first time, be pardoned some delay. 
Again on March 31, the learned Magis- 
trate noted without further comment or- 
objection that the Sub-Divisional Magis- 
trate had rejected the transfer application, 
but that on receipt of true copies an ap- 
plication would be made tothe Oourt of 
the Judicial Oommissioner. An application 
was in fact made on April 13, althongh the 
applicant hed to make his application with- 
out having obtained a copy of the order of 
the Sub-Divisional Magistrate. 


Therefore, it appears to us a little unrea- 
sonable for the Resident Magistrate on 
May 24, 1937, to call upon the applicant to 
forfeit Rs. 200 because. he had not applied 
before March 13, to the High Court. The 
learned Magistrate’s own note in the diary 
appears to have given reasons why the 
application was not made more promptly 
to the High Court and at the time when 
he made his notes io the diary it does not 
appear that he considered that there was 
unreasonable delay on the part of the 
applicant or there was anything that 
should lead to comment or objection or 
lead to the forfeiture of this penalty of 
Rs. 260. Apart, therefore, from any other 
consideration, we think it cannot be said 
that conditions of the bond were broken 
and that Rs. 200 are rightly forfeited. 
Therefore, we set aside the order of the 
District Magistrate and direct that Rs. 200, 
if paid, be refunded to the applicant. 


D. Order set aside. 
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CALCUTTA HIGH COURT 
Civil Appeal No, 1335 of 1935 
June 24, 1937 
B. K. MUKHBRIEA, J. 
Kumar SARAT KUMAR ROY— 

' - DAFANDANT—APPRBLLANT 

2 DETBULE 

| DHARAMDAS BHATTACHARJEE— 

PLAINTIFF— RESPONDENT 

Bengal Tenancy Act (VIII of 1885), sa, 144, 148 (g) 
— Ex parte rent decree — Separate suit, whether Lies to 
set it aside on nd, of absence of territorial 

urisdiction in read) 148 (g)—Defective service— 
No separate suit lies to set aside rent decree unless 
there 1s fraud regarding service or Court ta kept tn 
ignorance of real state of affairs. 

Where a suit for rent is decided ex parte and 
there ig no waiveron the part of the defendant, a 
separate suit always lies to have such a’ decree set 
aside or to get it declared a nullity on the ground 
that the Court passing the decree had no territorial 
jurisdiction as regards the subject-matter of the 
gtit. Kunja v. Monindra Chandra Roy (1), relied on. 

Where a summons is not served properly as re- 
quired by 6 148 (g), of the Bengal Tenancy Act, and 
as such, the service 18 defective, the defects may 
be the grounds for setting aside the ex parte dec- 
res under IX, r 13, Oivil Procedure Oode, but 
unless there was fraud with regard to service which 
kept the defendant in ignorance of the suit or unless 
by putting in a false return the plaintiff kept the 
Court in ignorance of the real state of affairs and 
thus enabled it to pass a decree which otherwise it 
could not have passed, no suit for setting aside the 
decree would lie. - 

“OO. A. fromthe appellate decree of the 
Sub-Judge, Burdwan, dated June 5, 1935. 

Mr. Gopendra Nah Das, for the Appel- 
lant. 

Mr. Ramendra Chandra Hoy, for the 
Respondent. 


_ Judgment —This is an appeal on behalf 
of the defendant and arises out of a suit 
commenced by the plaintiff for setting 
aside an ex parte decree in. a rent suit, 
namely, Rent Suit No. 24 of 1931 of the 
Court of the Second Munsif of Krishnagar, 
in which the present defendant was the 
plaintiff, on the ground of fraud and also 
on the ground that the Oourt which decid- 
ed the rent suit had no jurisdiction to 
try the suit under the provision of s. 144, 
Bengal Tenancy Act. .The facts really are 
not disputed. The present defendant as 
plaintiff had instituted a title suit against 
the present plaintiff in the Oourt of the 
Munsif at Krishnagar in which he claimed 
recovery of possession of certain proper- 
ties and mesne profits. The suit was de- 
creed ex,parte in favour of the present 
defendant and it was executed by being 
transferred to Kalna Oourt where a mis- 
cellaneous case was started on the objection 
of the present plaintiff who was the judg- 
ment-debtor. © Ultimately a compromise 
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was offected and the present plaintiff 
agreed to occupy the half share of the two 
plots of land, namely, plots Nos. 106 and ` 
1841, asa tenantata rentalof Rs 16 and 
Rs. 13 odd per annum, respectively. The 
Rent Suit No. 24 of 1931 was instituted 
by “the present defendant on the basis of 
this solenama. It was one suit claiming 
two decrees in respect of the two jamas as 
contemplated by s. 144, Bengal Tenancy 
Act. This rent suit was not contested by 
the defendant andit culminated in an ex 
parte decree which is ncw sought to be 
set aside. The trial Court came to the 
conclusion that there was no fraud which 
might be said to have vitiated the decree, 
and that although there were some technical 
defect in the service of the pracesses, it 
could not form sufficient ground upon which 
a decree could be set aside. It further 
held that the Krishnagar Court had juris-. 
diction to passa decree in the rent suit 
inasmuch as both the Lwo plots of land 
were within the jurisdiction of Nakashipara 
Thana whichis in the District of Nadia. 
Against this decision, the plaintiff took an 
appeal to the lower Appellate Court and | 
the lower Appellate Oourt set aside the 
decree of the trial Oourt on two grounds, 
namely, (1) that there was no proper ser- 
vice of notice as contemplated in s. 148 
(g), Bengal Tenancy Act, and (2) that one 
of the two plots of land in suit, namely 
O. 8. No. 1841, being situated outside the 
jurisdiction of the Krishnagar Oourt, that 
Court could not pass any decree in that rent - 
suit. 

It is against this decision that the pre- 
sent second appeal has been preferrcd, 
Mr, Das who appears in support of this 
appeal has argued first of all that the 
defect, if any, as regards servics of notice 
was cured by the provisions of s 21 and 
s. 18, Civil Procedure Code. In my opinion 
this contention cannot be given effect to. 
The suit was decided ex parte in the ab- 
sence of the defendant and it could not 
be said that there was any waiver on the 
part of the defendants to take this objec- 
tion asis contemplated by s. 21, Oivil Pro- 
cedure Code. Moreover, the question does 
not arise before the Appellaie or Revisional 
Court; but a separate suit has been insti- 
tuted by the plaintiff to have this decree 
set aside. In my opinion a separate suit 
would always lie to have such a decree 
set aside or to get it declared a nullity on 
the ground that the Court passing the 
decree had no territorial jurisdiction as 
regards the subject matter of the suit. In 
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this view I am fortified by the decision of 
this Oourt in Kunja v. Monindra Chandra 
Roy (1). 

Ag regards the application of s. 18, Civil 
Procedure Oode. I think that none of the 
requirements of that section have been 
complied within this case. There was no 
indication that there was any uncertainty 
‘as regards ths local limits of jurisdiction 
01 twoor more Oourts where the property 
in gaib was alleged to be situated and there 
was no statement recorded to that effect 
by the trial Court Judge as is necessary 
under the provisions of that section. The 
first contention, therefore, raised by Mr. 
Das must fail and is overrruled. Mr. Das 
next argues that Title Suit No. 419 of 1924 
was instituted in the Oourt of the Munsif 
of Krishnagar and that suit related to both 
these plots. As a decres was paased in that 
suit which has not been challenged by the 
present plaintiff, the decision in that suit 
is conclusive on the point that both these 
two plots of land are situated within the 
Jurisdiction of Krishnagar Oourt, This 
contention also, in my opinion, cannot suc: 
ceed. The Krishnagar Court had perfect 
jurisdiction to decide the title suit which 
related tothe two plote of land, under the 
provision of s. 17, Oivil Procedure Code, 
when one of them is admittedly within the 
‘jurisdiction of Krishnagar Ovurt. The 
Question as to whether O. 9. plot No. 1841 
was also within.the jurisdiction. of Nakashi- 
para Thana and hence come within the 
territorial jurisdiction of Krishnagar Court, 
“was neither raised nor decided either ex- 
-pressly or impliedly in that suit. This 
argument, therefore, is also of no avail to 
the defendant. 

Mr. Das has lastly argued that this decree 
in so far as it relates to plot No. 106, 
cannot be set aside inasmuch as it is 
admittedly within the jurisdiction of Krish- 
nagar Court. This contention appears to 
meto be sound. Section 144, Bengal Ten- 
ancy Act, contemplates separate claims, 
‘separate decrees and alsoseparate payment 
of court-fees. In fact it isu consolidation 
of several rent suits into one in which 
separate decrees huve got to be passed by 
‘the Court and which areto be separately 
executed. In my opinion, the suit in res- 
‘pect of the jama which related to plot 
No. 106 could certainly be the Krishnagar 
Gourt and the decree in respect of .the 
‘same,must be upheld unless it could be 
said that the decree was obtained--by 
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fraudulent suppression of noficed. It is 
conceded that there was no fraud established 
by any evidence coming from the plaintiff's 
side. The only defect complained of was 
that there were no two witnesses regarding 
the service of summons as is laid down 
in s. 148 (g', Bengal Tenancy Act. In my 
opinion, even if there were defects in ser- 
vice, they might have been grounds for 
setting aside the ex parte decree under 
O. IX,r 13, but unless there was fraud 
with regard to service which kept the 
defendant in ignorance of the suit or unless 
by putting in a false return, the plaintiff 
kept the Oourt in ignorance of the real 
state of affairs and thus enabled it to 
pass a decree which otherwise it could not 
have passed, no suit for setting aside the 
decree would lie. In my opinion, there- 
fore, the third contention of Mr. Das must 
succeed. The appeal is, therefore, allowed 
in part. Ths decree of the lower Appel- 
late Court is modified and itis held that 
the decree of the Munsif, Second Oourt, 
Krishnagar, passed in Rent Suit No. 24 of 
1931, must be sek aside in so far as it 
relates to the claim in respect of O.S plot 
No. 1841, but in so far us the decree is 
passed with regard to plot No. 106,-it must 
be allowed to stand. No order is made as 
to costs of this Court. 


5. Appeal partly allowed. 





NAGPUR HIGH COURT 
Oriminal SANA AY a No. 470 


November 24, 1937 
i Geogr, J. 
JAMNA PRASAD—Apptioanr 
DET8US 
KMPEROR—Non-Appiioanr 

Oriminal Procedure Code (Act V of 1898), #, 589-B 
—Omtssion to make memorandum of local inspection 
—Trial, tf vttiated—Oriminal trial- Accused charged 
under non-extstent s. 506ib), Penal Code (Act XLV 
of 1860);—Accused acquitted under that charge— 
Mistake due to clerical error—Mistake not affecting 
rest of trial—Trial, tf vitiated—Rotdence Act (I of 
1872), 8. 167—Improper admission of evidence— 
Rest of the evidence enough to justify conviction— 
Trial, sf bad. 

Held, that the omission to make inspection note ag 
required by s. 539-B, Oriminal Procedure Code, was 
not fatal to the case The local inspection had not 
much bearing on the case at all, and the omission to 
record..the note.could have had no practical effect on 
the decision. Subramanta Atyar v. King-Emperor (1) 
and Abdul Rahman v, King-Emperor (3), explaimed 
orei Govinda Sur v: - Emperor (3), dissented 


Ma. ; 
Even though the accused is charged under a non- 

existent s. 506 (b), Penal Code, the trial is not 

vitiated, if the mistake is merely a olerical error 
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copied from the complaint without verification 
the necuséd is acquitted of this charge, and 
mistake does not affect the rest of the trial. 

Where the inadmissible evidence is received in the 
form of a confession to a Police Officer, the trial is 
not vitiated ifthe rest of the evidence is sufficient 
to justify the conviction. 

Or. R. App. fer revision of the order of 
the Court of the Extra Additional Sessions 
Judge, Jubbulpore, dated September 23, 
193, in Or. A. No. 170 of 1937, modifying 
the order of the Court of the Honorary 
Magistrate, First Class, Murwara, dated 
May 17, 1937, in Or. Case No. 111 of 1936. 

Dr. Sir Hari Singh Gour, for the 
Applicant. ; 7 

Order.—This trial is said to be vitiated 
by three illegalities : (1) that the petitioner 
was charged under a non-existent s. 506 (b), 
of the Indian Penal Oode; (2) that no 
memo. of inspection was made by the 
Magistrate as required by s. 538-B, Criminal 
Procedure Code: (3) that inadmissible 
evidence was received in the form of a con- 
fession to a Police Officer. 

Section 506 (b)” seems to be merely a 
clerical error copied from the complaint 
without verification. Inany case the accus- 
ed was acquitted of this charge, and the 
mistake does not affect the rest of the 
trial. On the second ground, reliance is 
placed on the Privy Council case of 
Subramania Aiyar v. King-Emperor (1). 
That case was explained in a later Privy 
Oouncil ruling Abdul Rahman v. King- 
Emperor (2). Their Lordships therein 
pointed out that in the former case the 
procedure adopted was one which the (ode 
positively prohibited, and that it was possi- 
ble that it might have. worked actual 
injustice to the accused. In Abdul Rahman’s 
case (2), there was, as here, an omission to 
comply with a mandatory provision of the 
Gode. There it wass. 360 which says that 
the evidence shall be read over to the 
witness. It was ao doubt held in a Oaleutta 
case [Hariday Govind Sur v. Emperor (3)], 
that the omission to make an inspection 
note was illegal and not merely, irregular, 
but this decision has been dissented from 
in numerous cases, which will be found 
collected at p. 1473 of Mitra’s Oode of 
Oriminal Procedure, 9th Edn. under s. 539-B. 


Following them I hold that the omission 
- (1) 95 M 61; 28 I A 257;3Bom LR 540,50 WN 
866; 11 M L J 2:3; 2 Weir 271; 8 Sar. 160 (P O). 

(2) 5R 58; 100 Ind. Oas. 227; AT R 1937 PO 44; 
a OWN 371; 25A L J117; (1927) M W N 103: 38 
M LT 64;8P LT 155; 40W N 283,238 0r. L J 
259: 6 Bur. LJ 85; 52 M L J 585; 29 Bom. L R813; 
45 ÔL J 441(P ©). 

(3) 580 148; 82 Ind. Cas. 767; 400LJ149; ATR 
1924 Oal, 1035; 25 Or. L J 1875, 


and 
the 
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is not a fatalone. The local inspection 
has not much bearing on the case at all, 
and the omission to record the note can 
have had no practical effect on the 
decision. 

With regard to the improper admission 
of evidence, the learned Sessions Judge 
had acted correctly under s. 147 of the 
Indian Evidence Act and come to the 
conclusion that the rest of tha evidence is 
sufficient to justify conviction. 

It appears then that the irregularities 
are not fatal and that no interference is 
called for. The sentence of Rs. 100 is justi- 
fied in view of the dangerous nature of 
the injury caused, which has left a perma- 
nent mark un the complainant's eyebrow. 

The application is rejected. 

D. Application dismissed 


PATNA HIGH COURT 
Death References Case No. 58 of 1937 
with 
Oriminal Appeal No. 339 of 1937 
February 9, 1938 
DHAVLB AND OHATTRRJER, JJ, 
EMPKROR—Prosgovtor 
VETEUSB 
Musammat JAGIA—Acoussp—APPALLANT 

Criminal trial—Eatra-judicia! confession—Must 
be proved by unreliable evidence—Evidence Act (I 
of 1872), s. 26—Bihar and Orissa Village Adminis- 
tration Act (III of 1922), 8. 27—Police Act (V of 
1861), s. 21—Bihar and Orissa Excise Act (I 
of 1915) — Village chaukidar, if a Police Officer 
for purposes of s 26—Accused in custody of Police 
Officer, who leaving her in temporary custody of private 
individual—Oonfesston to gro individual tn ab- 
sence of Police Officer—Confession, admisarbility— 
Arrest illegal—Confession, admisstbility—Ctrcum- 
hee evidence, nature of, for conviction on mur 

arge. 

In dealing with an extra-judicial confession, par 
ticularly when it is not anywhere recorded, the Court 
must be very careful and should not act upon it 
unless it is proved by evidence of the most reliable 
character. [p. 526, col. 2.] 

A village chaukidar is regarded as a member of 
the village Police and, therefore, isa village Police 
Officer. It cannot be disputed that a village Police 
Officer is a Police Officer and he is so within the 
meaning of s.26 of the Evidence Act, though he 
may not be a Police Officer within the meaning af 
the Oode of Oriminal Procedure which lays down 
the powers to be exercised bya Police Officer for 
the purposes of that Gode. Observations in Radha 
Kissen Marwari v. King-Emperor (1), of Agarwala, 
J.—Held, obiter and not followed, Queen-Empress v. 
Salemuddin Sheikh (2) and Queen-Hmpress v. Indra 
Chandra Pal (3), relied on [p. 527, col. 1 | 

When once an accused is arrested by a Police 
Officer and isin his custody, the mere fact that for 
some purpose or other he happens to be temporarily 
absent, and during his temporary absence, leaves the 
accused in onarge ofa private individual does not 
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terminate his custody—the accused shall be deemed to 
be still in Police custody and a confesgion made by 
the accused to such a private individual is inad- 
missible under s. 20, Evidence Act Queen-Empress v. 
Lester (+)and Emperor v Sheo Ram (5), Death Re- 
ference No. 4> of 1933: Pat.), relied on. |p 527, col. 2} 

The policy of the Legislature appears tobe that 
any statement in the nature of a confession made 
by an accused while under the custody and control 
of & Police Officer should be excluded from evidence. 
This is no doubt a wholesome policy and this policy 
would be defeated if the section is not to apply 
when the anest by the Police Officer bas been ille- 
gal. Whether the arrest is legal or illegal, the mis- 
chief which s. 26, is intended to avert remains all 
the same. [p. 528, col. 1.] 

Where is only circumstantial evidence 
against the accused in order to convict an accused 
ot murder, the Court must be satisfied that the cir- 
cumstantial evidence is of such a nature that 16 would 
be inconsistent with his innocence. [p. 528, col. 2.] 

Held, that there was no such evidence in the case. 

Death Reference made by -the Sessions 
Judge, Muzaffarpur, in his Letter No. 2297, 
dated December 21, 1937, with Criminal Ap- 
peal from a decision of the Sessions Judge 
of Muszafiarpur, dated December 20, 1937. 

The Assistant Government Advocate, 
for the Orown. 

Mr. Syed Alt Khan, for the Appellant, 

Chatterji, J.—This is a reference under 
8. 374, of tue Code cf Oriminal Procedure 
for confirmation of the serftence of death 
passed upon Musammat Jagia of village 
Parori, Police Station Sitamarhi, under s. 302 
of the Indian Penal Code. She has also 
fled an appeal which has been heard along 
with the reference. ` 

The accused was charged with having 
murdered a boy named Uholhwa Ohokra 
aged about-four years on October 3, 1937, 
by drowning him in the Lakhandai river 
which flows on the north of the village 
Parori. The deceased boy's father Khublal 
(P. W. No.1) and the accused Musammat 
Jagia’s husband Lakhan are separated 
cousins living, however, in the same com- 
pound. About eleven or tweive days 
beiore the occurrence Musammat Jagia was 
secused by Khublal of having stolen Rs. 3 
from his machan. This led to a quarrel 
between the two famulies. The matter 
was. referred to a panchayett. ‘The panches 
cecided that Lakhan would place Ks. 3 in 
their presence and Khublal would, if his 
story of theft was true, take a special oath 
and pick up the money. This was done 
and Khublal tcok the money. Upon this 
MusammatJagia felt very much offended 
and she, accoiding to her own case, 
abused not only Khublal bus the panches 
also and, according to the prosecution, 
abused Khublal only. On the morning of 
the day of occurrence the deceased boy 
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after taking food went out of the house 
and it was supposed by his parents that 
he went out for playing with other boys 
ag usual. Khublal, the father, who appears 
to be a day-labcurer, went to the fields 
for work and returned home at about 10 
in the morning and took his bath and food. 
Then the parents noticed that the boy had 
not still retarned. Khubisl then went to 
search fcr him and was told by Musammat 
Rupiya (P. W. No. ) whose house is at a 
distance of about 260 pacesto the north 
of his house that she had seen the accused 
taking the boy towards the gacht which is 
further north of her (Musammat Rupiya’s) 
house. Khublal then came back and ques- 
tioned the accused about the boy. She 
replied that she had turned the boy back 
from the gachi. Khublal again went out 
in search of the boy. He met Sant Mahto 
(P. W. No. 4) who told bim that while he 
was sitting in his guava gachi which is to 
the north of the gacht previously mentioned, 
he heard the screams of a boy from the 
river which is to the further north end 
shortly afterwards he saw the accused 
coming back from the direction ot the 
river by the side of his guava gachi. 
Khublal then went towards the river and 
proceeded along its bank. About the even- 
ing he met Janak Mahto (P. W. No. 7) 
who told him that in the morning he had 
noticed the body of a bey floating in the 
river. Khublal could not find any trace of 
his boy and returned home. He went to 
the chaukidar who was then absent. The 
chaukidar subsequently came to his house 
and after hearing everything from him 
arrested the accused. He requested the 
chaukidar to accompany him to the thana. 
When the chaukidar left for the thana he 
tied the accused to a cattle peg in the 
house of one Dhanraj and left her in chai ge 
of Babulal (P. W. No. 10). Khublal and 
the chaukidar reached the thana that 
night ata very late hour and the first in- 
formation was lodged by Khublal on the 
following morning. During the night when 
the accused was in charge of Babulal it 
appears that he untied her hands and then 
she is said to have confessed her guilt in 
the following words: Ham mar ael thik. 
Hamara jan bache so upaya karo. This 
statement is said to have been made to 
Babulal when nobody else was present. 
The Sub-Inspector came to the village next 
morning and started investigation. He 
took the accused to tho place from where 
she said she had sent back the boy. The 
Sub-Inspector also went tothe river bank 
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and found some foot-prints on the way at 
different places which appeared to indicate 
that towards the direction of the river an 
adult and an infant had gone whereas at 
the time of return from the river there was 
only an aduit. As a certain place on the 
bank of the river he marked only two 
foot-prints, one of an adult and another of 
an iofant. I should mention here that the 
evidence shows that that morning, before 
the Sub-Inspector came to the village, 
there was rain. The river was also in flood. 
The same day, i. e, October 4, 1937, in the 
afternoon the dead body of the boy was 
recovered from the river at a place 34 or 4 
miles down stream from the supposed place 
of occurrence. The body wes sent for post 
mortem examination, but the doctor found 
no definite signs of drowning and could 
give no definite opinion regarding the cause 
of death. On October 6, 1937, the Sub- 
Inspector submitted a namo kamal charge 
sheet under s 302, Indian Penal Code. On 
October 7, 1987, the accused was committed 
by the Sub-Divisional Magistrate to the 
Court of Session. Some of the foct- prints 
which the Sub Inspector had noticed were 
preserved, where possible, and those were 
sent to the foot-print expert (P. W. No. 11) 
for examination. This expert submitted 
his report after the commitment order had 
been passed and therefore his evidence 
was not before the Committing Magistrate. 
He, however, gave evidence before the 
Sessions Court which went to support the 
prosecution story. 

The learned Sessions Judge disagreeing 
with the assessors has found the accused 
guilty of murder. The evidence on which 
the prosecution rests may be divided 
under two heads: |) the extra-judicial 
confession said to have been made by the 
accused to Babulal: and (2) the circum- 
stantial evidence. The circumstantiai evi- 
dence consists of the following facts: 

(1) On the morning of the day of occur- 
rence Rupiya iP. W. No.2) and Musam- 
mat Phulbatia (P. W. No.3) whose houses 
are at a distance of about 260 paces to 
the north of the house of the accused saw 
her taking the boy to the gacht on the 
north of their houses. 

(2) Sant Mahto (P. W. No. 4) while sitting 
in his guava gachi at a short distance from 
the river heard the screams of a boy from 
the river and shortly afterwards he saw 


the accused coming back hurriedly from- 


the direction of the river. 
(3) Foot-prints were noticed at two dif- 


ferent places on the way to the river which - 
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would indicate that an adult and an infant 
had gone towards the river but an adult 
came back alone from the river. . 

I shall first deal with the confession. 
It rests entirely on the uncorroborated 
testimony of Babulal (P. W. No. 10). 
It appears that the exact words which 
were said by the accused to him were 
told by him for the first time before 
the Sessions Oourt. The accused denied 
baving made the confession. In dealing 
with any extra judical confession, parti- 
cularly when itis not anywhere recorded, 
the Court must be very careful and should 
not act upon it unless it is proved. by 
evidence of the most reliable character. 
Babulal in his statemert before the Oom- 
mitting Magistrate said: 

“I opened one of the hands ont of the knot and 
asked her to speak the truth. She admitted that she 


had drowned the boy and asked me for advice as to 
how she would essa pe from this crime and be saved.” 
In the Sessions Court he says : 
“Y released both the accused's arms from the rope 
during the night. Idid not stete before.the Magis- 
trate that J released one of her hands from the knot,” 


Further he states— ne i 

“I did not state before the Sub-Inspector that at 
firat the accused denied about the child, but when 
confronted with Rypiya admitted ” < 

We have looked into the Police diary and 
found that he did make such a statement 
before the Sub-Inspector and the Sub- 
Inspector also says the sams thing in his 
evidence. It is thus evident that the 
witness Khublal changes -his statements 
from time- to time on material: - points, 
obviously with some purpose. He-cannoty,. 
therefore, be- regarded- as- a -reliable-wit- 
ness. Relying cn the sole testimoay of 
such a witness, I cannot -hold that the 
confession has been proved. -The con- 
fession, therefore, goes out. 

There are also some legal objections- 
tothe admissibility of the confession. It 
was contended on behalf of the appellant 
that the alleged confession having been 
made while the accused was in the custody of. 
the chaukidar could not be admissible under. 
s. 26 of the Evidence Act. Now, two questions 
arise: first, ig the chaukidar a Police 
Officer within the meaning of s. 26 of the 
Evidence Act; secondly, whether when 
the confession was made, the accused could 
be said to be in the custody of the chauki- 
dar, because, as I have already said,- 
the confession is said to have been. 
made not in the presence of the chaukidar, 
but after he had left for the thana eand 
while she was in charge of Babulal. On 
the question whether the chaukidar is a 
Police Officer within the meaning of 8. 26 
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of the Evidence Act, it was contended were made relating to 4 chauktdar. 


by the learned Assistant Government 
Advocaie appearing on behalf of the 
Crown that nobody can be said to be 
a Police Officer unless he is enrolled 
asa member of the Police force, as 
-provided for in the Police Act (Act V of 
1861). ‘This contention was sought to be 
supported by the observations of Agar- 
wala, J.in the Full Bench decision of this 
Court in Radha Kissen Marwari v. King- 
Emperor (1). But turning to s. 21 of that 
Act, which proves that: 

“Nothing in this Aot shall affect any hereditary 
or other Village Police Officer, unless such officer 
shall be enro as a Police Officer under this 
Act. When so enrolled, such officer shall be bound 
by the provisions of the last preceding ~ section’ 
No hereditary or other village Police Officer shall 
be enrolled without his consent and the consent of 
those who havetheright of nomination,” 


it appears that there is a class of village 
Police Officers, though they msy not be 
enrolled as Police Officers under Act V of 
1861. Then if we turn tos. 27 of the Village 
Administration Act (Bihar & Orissa Act HI 
of 1922) an Act which largely replaces the 
Village Ohaukidari Act of 1870, we find 
that that section which specifies the powers 


and duties of a chaukidar appears in 


Part III which is under the heading 
“Village Police”. This puts the matter 
beyond any doubt. It is obvious that a 
chaukidar is regarded as a member of the 
Village Police and therefore is a village 
Police Officer. It cannot be disputed that 
a Village Police-Officer is a Police Officer 
and.in my opinion certainly he is so within 
the meaning of s. 26 of the Evidence Act. 
Here I should make it clear that a chauki- 
dar may not be a Police Officer within 
the meaning of the Code of Oriminal 
Procedure which lays down the powers 
to be exercised by a Police Officer for the 
purposes of that Code. In support of my 
view that a village chaukidar is a Police 
Officer with the meaning of s. 26 of the 
Evidence Act, reference may be made to 
Queen-Empress v. Salemuddin Sheikh (2) 
and Queen-Empress V. Indra Chandra Pal 
(3). In the Ful! Bench decision of this 
Court Radha Kissen Marwari v. King- 
Emperor (1), the question arose whether 
an Excise Sub-Inspector is a Police Officer 
within the meaning of s. 25 of the Evidence 
Act, but incidentally in the course of the 
judgments in that case certain observations. 


(1) 12 Pat. 46; 140 Ind. Cas, 283; A IR1932° Pat, 

292; (1932) Or. Cas 765; 13 PL T 627; Ind. Rul. 

1932) Pat. 299; 34 Or. L J 1:8 B). 
(2) 26 0 589. 

'(3)2 OW N 637. 


Fazl Ali, J., however, expressed a different 
view from Agarwala, Anyhow the 
question ‘whether a village chaukidar 1s a 
Police Officer did not arise in that case 
and any observations on the point made 
by aSingle Judge cannot be of any bind- 
ing authority. 

Then comes the question whether the 
accused could be said to bein the custody 
of the chawkidar when she 18 said to have 
made the confession. The point taken 
was that the chaukidar had already made 
over the accused- to Babulal and while 
she was under the control nct of the 
chaukidar but of Babulal, a private indi- 
vidual, she could not be said to be in the 
custody of the chaukidar. Reading the 
evidence of the chaukidar and also of 
Babulal, it appears that the former kad 
made over chaige of the -accused: to the 
latter during the temporary absence of 
the former. It cannot, therefore, be said 
that the chaukidar, although he was not 
pbysically in possession of the -person of 
the accused, had not the custody. . It 
seems to me that when once an -accused 
is arrested by a- Pclice Officer -and 18 in 
his custody, the mere fact that for some 
purpose or other he happens to be tem- 
porarily absent and during his temporary 
absence leaves the accused in charge of 
a private individual does not terminate 
his custody—the accused shall be deemed 
to be still in Police custody. lam support” 
ed in this view by: Queen Empress v. Lester 
(4)-and Emperor v..Shoe Ram (95). | There 
is also an unreported decision of this Court 
in King-Eimperor v. Rambadan Koeri alias 
Komal alias Modan (Death Reference 
No. 45 of 1935) decided by James and 
Saunders, JJ. in which it has been held 
that during the temporary absence of 4 
Police Officer who arrested an accused 
and who during his absence made cver 
the accused to somebody else, the accused 
would not cease to be in the custody of 
that Police Officer. | 

It was argued by the learned Assistant 
Government Advocate that in this parti- 
cular case the chaukidar had no au- 
thority to arrest the accused and the 
arrest was illegal because it was not 
a case’ where he had seen the accused 
actually committing the crime or any of 
the other conditions under which he could 
exercise his power cf arrest as laid down 


20 B 165, 
B ‘ATR 1928 Lab. 262; 103 Ind. Cas. 398; 10 Lah. 


LJ 174; £9 Or, L J 386; 10 A IOr. R H5. 
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in s. 27 of the Village Administration Act 
(III of 1922) existed. The arrest being 
illegal, the chaukida7's custody also was 
illegal, and therefore his ilegal custody 
came to an end as soon as he handed over 
the accused to Babulal. But reading s. 26 
of the Evidence Act it seems to me that 
these considerations are quite immaterial. 
The policy of the Legislature appears to 
be that any statement in the nature of a 
confession made by an accused while under 
the custody and control of a Police Officer 
‘should be excluded from evidence. This 
is no doubt a wholesome policy snd this 
policy would be defeated if we were to 
hold that the section is not to apply when 
the arrest by the Police Officer has been 
illegal. Whether the arrest is legal or 
illegal the mischief which s. 26 is intended 
to avert remains all the same. In my 
opinion, therefore, the alleged confession 
is a inadmissible under s. 26 of the Evi- 
dence Act. 

Now coming to the circumstantial evi- 
dence, the first point which deserves 
notice is that Musammat Phulbatia (P. W. 
No. 3) says that when she saw the boy 
going with the accused in the morning he 
‘was running. Neither this witness ocr 
Musammat Rupiya (P. W. No. 2) says that 
the accused was then catching hold of 
the boy. This does not show that it was 
the accused who was really taking the 
boy. It may be that the boy was going 
of his own accord for playing as he used 
to do. The accused also happened to go at 
the same time with -a basket to collect 
fuel from the orchard as would appear 
from the first information. Therefore the 
evidence is lacking to show that it was 
the accused who was taking the boy. 
The next circumstance is that Sant Mabto 
(P. W. No. 4) says that in the morning 
while he was in his gacht he heard the 
screams of a boy towards the river and 
soon afterwards saw the accused coming 
back hurriedly from the direction of the 
river. On this point I find that there 
bas been some improvement made by the 
witness in his evidence, because in the 
fitst information it is simply stated that 
“he had heard the crying of a boy twice 
and that he had also seen Lakhan's wife 
coming back from the direction of the 
river”. If the accused had come hurriedly 
her movement would naturally be suspicious 
and if that was really a fact, the witness 
would not have omitted.to mention it to 
Khbublal when the latter in an anxious 
mcod enquired of him about his missing 
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son, and the latter in his turn must have 
mentioned the fact in the first information. 
Then us regards the place where the Sub- 
Inspector found one footprint of an adult 
and another footprint of an infant on the 
edge of the river just touching the water, 
those foctprints have not been preserved 
and it is very difficult to connect these 
footprints with those of the accused and 
the deceassd boy. It had rained in the 
morning that day and the river was also 
in flood. In my opinion there is practical- 
ly no evidence to show that the accused 
had taken the boy to the river at the 
place where the Sub-Inspector noticed 
those two foot prints. As regards the 
foot prints which appeared at two different 
places to the east of the gacht of Sant 
Mahto (P. W. No. 4) one set indicating that 
a child and an adult had gone towards 
the river and the other indicating that an 
adult only came back from the direction 
of the river, they would, at best, show, 
if they were really connected with the ac- 
cused and the boy, that the accused might 
have gone towards the river with the boy 
and the accused came back alone. But 
there is nothing to show that the accused 
accom panied the boy right up to the r.ver 
bank. On the whole the circumstances 
taken together may at best create 
some suspicion against the accused but 
to my mind they fall far short of afford- 
ing conclusive proof that she drowned the 
boy. Tt is quite possible that the boy 
went of his own accord to the river and 
was accidentally drowned without being 
noticed by the accused at the time of 
drowning and even if ske actnally saw 
him drownizg she might not ike to 
make any attempt herself to save him 
and would naturally come away withcut 
raising any cry lest she might be put to 
trouble by the bcy’s parents with whom 
she was on bitter terms of enmity. The 
learned Sessions Judge seems to think that 
the conduct of the accused is conclusive 
on the point. I do not agree with him. 
He assumes thal the accused actually 
tock the boy to ihe river bank at the 
spot where the Sub Inspector noticed only 
two foot prints, one of an adult snd an- 
other of an infant. But where is the legal 
evidence to justify that assumption ? In 
order to ccnvict an accused of murder we 
must be satisfied that the circumstantial 
evidence is of sucha nature that it would 
be inconsistent with his innocent. Ih this 
case the circumstantial evidence is by no 
means of that character. I am, therefore, 
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not prepared to hold that the charge has 
been proved against the accused. 

_ [should like toadd afew words regard- 
ing the evidence of the footprint expert. 
The learned Sessions Judge himself does 
not place much reliance upon it. It should 
be borne in mind that the Sub Inspector 
went to the locality nearly 24 hours after the 
alleged cecurrence, that in the morning there 
was rain before he arrived there and that 
the footprints were seen on ploughed field. 
I have read the evidence of the expert 
and also compared the footprints; and, 
speaking for myself, I feel the greatest 
hesitation in accepting the expert’s opinion. 
If we compare the two prints of the left 
foot not only do they differ in size but 
they also differ in regard to the position of 
the toes. I have, therefore, left out of con- 
sideration the avidence of the expert 
while dealing with the circumstantial evi- 
dence. 

` In the result I would discharge the 
reference, set aside the conviction and 
sentence and acquit the accused. 

Dhavie, J.—I agree. 

Particular care is necessary in dealing 
with cases of circumstantial eyidence bols- 
tered up by extra-judicial confessions In 
the present case the first important circum: 
stance found against the accused is that 
she was seen taking the boy Ohulhwa to- 
wards the river. Iftbie rests on the evi- 
dence of Rupiya and Phalbatia (P. Ws. 
Nos. 2 and 3), it must be observed that 
Phulbatia, who speaks of the boy being 
taken by the accused, admits in cross-exa- 
Mination that the boy was running when 
she saw him, and that Rupiya merely 
speaks of the boy going with the accused. 
We have it from the first information that 
the boy went out of the house to play in 
the tola after taking food, and it is by no 
means certain on the evidence of Rupiya 
and Phulbatia. that the accused was ac- 
tually taking the boy northwards when 
she was seen by these witnesses. “Even 
according to the first information, when the 
villagers enquired from the accused, she 
replied that Ohulhwa had gone with her 
when she was going to collect fuel in the 
orchard, but she made him return from the 
orchard. The next sentence in the first 
information I observe, is that the orchard’ 
lies on the bank of the river Lakhandai 
towards the north of the village, which 
suggests that she may have had a perfectly 
innocent business as far as the bank of the 
river. As regards the return of the accused 
from the riverside, as my learned bother 


1714—67 & 68 
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has pointed out, though Sant Mahto in his 
evidence speaks of seeing the accused 
hurrying from the north-east from the 
direction of the river, the story in the 
first information is merely that Sant h:d 
seen the accused coming back from the 
direction of the river. Differences on such 
points as whether the boy was taken by 
the accused or was merely going with her 
and whether the accused was hurrying 
from the north-east or merely coming back 
from the direction of the river (which ran 
along the north of the village) are not 
immaterial in a case where the correct 


-inference to be drawn depends on minute 


details such as would not matter very much 
in a case of direct evidence. The learn- 
ed Sessions Judge has laid a great deal 


.of atress on the alleged original denial of 


the accused that she had taken the boy 
that morning; but this original denial is 
not to be found either in the first informa- 
tion or in the evidence given by Khublal 
Koeri in his examination in-chief. It is 
curious that it was only in answer to a 
question in cross-examination that Khub- 
lal said that it was correct that when 
he first questioned the accused she denied 
all knowledge, but when others ques- 
tioned her, she said that she had sent 
the boy back from the gachi. Even this 
statement made by the complainant Khub- 


-lal in cross-examination does not, moreover, 


seem to be altogether supported by the 
evidence. Khakhan Mahto, who is mentioned 
in the firstinformation as among the people 
who were present when the accused was 
questioned, speaks of having been told by 
Khublal that the accused had denied taking 
away his son, but that is not Khublal’s story 
at all. Khakhan alsosays that when he 
questioned the accused, “ab first she denied 
but then said she had taken the boy but had 
sent him back from the gachi.” The 
omission of this denial from the first in- 
formation and the conflict of evidence on 
the point makes it impossible to attach any 
sensible weight to it. Asto Babulal, the 
discrepancies in his evidence do not appear 
to be properly explicable on the theory of 
a confession. We have ascertained, as my 
learned brother has stated, that he did 


“mention to the Sub-Inspector notwithstand- 


ing his denial in cross-examination that 
“at first the accused denied about the child, 
but when confronted with Kupiya admitted." 
It is true that Babulal isnot specifically 
named in the first information or in the 
other evidence as present on the occasion, 
but bis denial in cross-examination of the 
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statement he did Make to the Sub-Inspector 
can only be due to a desire, I think, to 
minimise his connection with the case as 
far as possible. He spoke in the commitment 
proceedings of releasing one of the hands 
of the accused and asking her to speak the 
truth, whereupon she admitted that she had 
drowned the boy and “asked me for advice 
as to how she would escape from the crime 
and be saved". In his examination-in- 
chief in the Court of Session he does not 
Say anything about asking her“to speak 
the truth”, but says that she made the 
confession when she was untied, and in his 
cross examination he claims to have releas- 
ed both her arms from the rope on that 
occasion, denying that he had stated before 
the Magistrate that he had released only 
one of her hands from the knot. I cannot 
help regarding the contradictions or varia- 
tions made by the witness in the Oourt of 
Sessions as made with a purpose. They 
must make the witness unreliable, and in 
any case, as Maciean, O. J., observed in 
Nazir Jharudar v. Emperor (6) little, if any, 
importance should be attached to an ex- 
tra-judicial confession often found to 
bolster up the circumstantial evidence on 
“which acase depends. Little importance was 
apparently attached by the Police and the 
Magistrate to the confession spoken to by 
‘Babulal, for they did not even take the 
trouble to note the exact words of the confes- 
sion as given by Babulal. No witness is said 
to have been present when the accused 
confessed to Babulal, who, moreover, 
claims to have informed Khakhan of it 
(and apparently Khakhan alone) at a time 
which conflicts with Khakhan’sstory before 
the Magistrate. But a far greater objection 
tothe confession arises on ss. 24 and 26 of 
the Evidence Act. The learned Sessions 
Judgesays about s. 24 that he can find 
nothing in Babulal’s evidence to show that 
any inducement, threat or promise was 
Offered to the accused. But the strong 
indications afforded by the circumstances 
must not be left out of account : the accus- 
ed had been tied by both hands to a cattle 
peg and was feeling pain and wanted to 
sleep : she, therefore, asked her custodian 
to release her ; he then released one of her 
bands and asked her to speak the truth; 
and this was followed by the confession. 
Though it is not shown that Babulal ex- 
piessiy offered any inducement, threat or 
promise the accused muet, in the circum- 
stances, have plainly been afraid of being 
tied up by both hands again before she 
(6) 9 0 W N 474, h 
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confessed. It is true that this will not by 
itself be within the letter of s. 24 of the 
Evidence Act, as even a promise to girike 
off a prisoner’s hand cuffs, having no refer- 
ence tothe charge against him, has been 
held not to affect the admissibility of a 
confession obtained thereby. But even so, 
the confession could not be regarded as 
voluntary and could convey but little weight. 
Then there iss.26 of the Evidence Act 
which provides that no confession made by 
any person whilst he is in the custody of a 
Police Officer, uniess it be made in the 
immediate presence of a Magistrate, shall 
be proved as against such person. The 
learned Sessions J adge doubts rf the section 
can apply ifas he tndsthe arrestof the 
accused by the chaukidar and her custody 
were both illegal ; but the section cannot 
be read as confinec! to the legal custody of 
a Police Officer, for it would be surprising 
if confessicns in legal Police custody were 
excluded while confessions in Police custody 
which could not be justilied were outside 
that bar. The learned Sessions Judge did 
not apparently doubt that a chaukidar is 
a Police Officer. Itis true thatin Radha 
Kishun Marwari va King-Emperor (1), Agar- 
wala, J. held that no person is a Police 
Officer unless be is enrolled in or appointed 
a member of, the Police force or is declared 
by statuteto bea member of that force. 
This, however, does not seem to have been 
the view of the majority of the Full Bench 
that decided the case, and Fazl Ali, J. ob- 
served that the term Police Officer has not 
been defined anywhere but that there can 
be no doubt that s. 1 of the Police Act is not 
exhaustive and that the term is wide enough 
toinclude not only the persons enrolled 
under tLe Police Act but some others. À gar- 
wala, J. referred to the decision in ene 
Empress v. Salemuddin Sheik (2), in which 
it was held that a confession made to a 
chaukidar is excluded by s. 25 (which 
excludes confession made to Police Officers) 
and observed thatin that decision no re- 
ference was made to the earlier decision in 
Queen-Empress v, Begin Behari Dey (72), 
thats. 25 dces not exclude a confession 
made toa chaukidar. but there is ancther 
decisicn Queen-Empress v. Indra Chandra 
Pal (8),to which my learned biother has 


* referred in whic]. O’Kinealy and Henderson, 


JJ. expressed their dissentfircm the view 


taken in Bepin Behari’s case (7) and referred 


to Act lot 1692 amending the Chaukidari 

Act, and Regulation X X ct 1817, in support 

of the view tLat a chaukidar isa Police 
(N2OW N71. 
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Officer. The Village Administration Act 
(B. & O. Act If of 1922) which applies to 
the area with which we are concerned and 
largely replaces the OChaukidari Act of 
1870 deals in Part IIL with “Village Police” 
and it is in this part that we find 
s. 27 laying down the powers and duties of 
dafadars and chaukidars. This is the latest 
indication that we have been able to find 
of the light in which the Legislature regards 
the village chaukidar. A chaukidar’s 
powers as a village Police Officer are, of 
course, to be found in the Chaukidari Act 
or the Village Administration Act, and not 
in the general provisions of the Code of 
Orimina] Procedure; but ss, 25 and 26 of the 
lividence Act speak of a Police Officer 
without reference to any particul-r Act, nor 
is there anythingin the decision of the 
Full Benchin Radha Kisen's case (1) (supra) 
which compels us to hold that a chaukidar 
is not a Police Officer for the purpose of 
these sections of the Evidence Act the 
point decided in that case being that an 
Excise Officer is not a Police Officer within 
the meaning of s. 25 of the Evidence Act, 
even though under the Dangerous Drugs 
Act he had power to arrest, search and 
investigate. The learned Sessions Judge i9 
right in holding that the woman's arrest 
by the chaukidar was illegal, so was her 
custody by him. But, as I have already 
pointed out, the illegality does not affect 
the operation of s. 26. Norcan it be rightly 
said that the chaukidar'’s custody was at an 
end:when the accused was made over to 
Babulal. His custody could only terminate 
in one of two ways, viz., either by his re- 
leasing her or by his handing her over’ to 
the regular Police or a Magistrate. It was 
not terminated when he made the woman 
over to Babulal, for there cannot be any 
doubt that on his return he expected Babu» 
lal to restore the custody of the woman to 
him. There is also authority, as my learned 
brother has shown, for the view that Police 
custody does not cease to be so merely on 
account of the temporary absence of the 
Police Officer. Tne confessicn should, there- 
fore, have been excluded, and could in any 
case carry but little weight, as I have 
already shown. The other circumstances 
relied upon by the learned Sessions Judge, 
as already shown, appear to have been 
overrated at point after point and to fall 
short of excluding a reasonable possibility 
that the boy was accidentally drowned if 
indeed he did go with the accused to the 
river. She might quite easily have been 
afraid to speak after the accident and it is 
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‘impossible to say with confidence that ` she 
would have called out or tried to get help 
inall the possible circumstances of an ac- 
cident. Her failure would, in my opinion, 
be far too slender a foundation for a con: 
viction in what little is known of the cir- 
cumstances. 


D, Conviction set aside. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 352 of 1937 
January 18, 1938 
ALMOND, J. O. AND Mir AHMAD, J. 
BILLA RAM L. PAIRA RAM AND OTHERS 
—AcoUsED—PRTITION ERS 
VETSUS l 
EA E a ath os 
Punjab Excise Act (I of 4), 8. ) — Rules 
dide PAS by 1 Government of N.-W. F. P., 
—R. 3, permitting transport of foreign liquor free 
of restrictions — Restrictions placed by Revenue 
C issioner by Notification No. 4-Exe. of Janu- 
ary 5, 1917, theld ultra vires—R. 50, by Local 
Government —Form L 17—Licensee, if bound to put 
labels on bottles of methylated spirs when they are 
in transit —Bottles arriving in morning—They may 
be entered in register any time during day. — 
he Local Government of N.-W. F. Province hav- 
ing exempted the import, export or transport of 
foreign liquor from all restrictions by r. 3 published 
under Notification No. 753-Exe, dated November 13, 
1916, r. 3, framed by Revenue Commissioner under 
Notificaticn No. 4-Hixc. dated January 5, 1917, placing 
restrictions on the transport of foreign liquor is 
ultra vires and the breach of this rule cannot be 
ed. < 
ee in Form L.17, under r. 50 of Notification 
s. 58 (2) (d), Punjab Excise Act, deals only with 
the sale of the tured spirit in the premises 
which is specified in'it and it is, therefore, only logical 
to hold that the bottles when exposed for sale on the 
premises are required to bear the prescribed labels. 
‘There 15 nothing in the rules to indicate that a licenses 
is bound to put the labels on the bottles when they 
are in transit, vis., when he sends them from one 
place to another or when they are kept in quarters 
ind the sho 
irah rT; 30, the entry of bottles in the register 
may be made at any time during the day, when the 
bottles arrive in the morning. 


Or, R. from an order of the [Sessions 
Judge, D. I. Khan, dated August 17, 1937. 
Mr. L. Narain Das Mata, for the Peti- 
ioneTs. 
“Ar S. Raja Singh, Advocate-General, 
for the Grown. 


Mir Ahmad, J.—Billa Ram, Bhagwan 
Dass, Diwan Ohand and Lal Ohand are 
the proprietors of the firm, Messrs. Bulia 
Ram and Sons which deals with wine and 
methylated spirits at DL Knan. The 
firm has a branch at Manzai for selling 
liquor, which was run by Girdhari Lal in 
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March 1937, On March 16, 1937, the firm 
sent 21 bottles of foreign liquor and 
6 bottles of methylated spirit to their shop 
at Manzai. Three bottles of foreign liquor 
were in one crate and 18 in another. It so 
happened that the person who was taking 
the bottles in the lorry handed over the 
crate of 3 bottles of foreign liquor and 
6 bottles of methylated spirit but could not 
unload the crate of 18 bottles for want of 
time. The lorry went on to Jandola and 
on the return trip the crate was delivered. 
It appears thatthe Excise Inspector was 
closely following the consignment and juet 
after the three bottles of foreign liquor 
and 6 bottles of methylated spirit were 
landed, he appeared in theshop. He asked 
Girdhari Lal to explain why the three 
bottles of foreign liquor had not been entered 
in the register. The 6 bottles of methylated 
spirit were also found by the Excise 
Inspeztor lying in the back quarters of the 
shop. They had no proper labels on them 
showing that they contained methylated 
Spirit. Moreover, it is common ground that 
no permit for taking the 21 bottles of 
foregin liquor to Manzai was obtained by 
the firm at D. I. Khan. ` 

As ‘a consequence, the proprietors of the 
firm were challaned under s. 61, Excise 
Act, for transporting 21 bottles of foreign 
liquor from D.I. Khan to Manzai without 
a: permit and 6 bottles of methylated spirit 
without the prescribed labels. Another 
case was also sent up against the pro- 
prietors and Girdhari Lal. -Girdhari Lal 
was prosecuted under s. 61, Excise Act, 
for keeping the three bottles in the shop 
without entering them in the register and 
for being in possession of 6 bottles of 
methylated spirit without proper labels. 
The proprietors were charged under s. 77, 
Excise Act, for the delinquency of their 
agent. The Magistrate, First Olass, Tank, 
convicted the accused in both cases. “In 
the first case he sentenced each proprietor 
to afine of Rs. 25 orin default, 30 days’ 
simple imprisonment. In the second case 
the proprietors were fined Rs. 25 each 
under s. 77, Excise Act, and Girdhari Lal 
was fined Rs. 50 under s. 61 ofthe same 
Act. In this case also they wère ordered 
to undergo 30 days’ simple imprisonment 
in default of payment of fine. The pro- 
a approached the Sessions Judge, 

erajat, on revision side without success, 
They have, therefore, instituted two revi- 
sion petitions in this Court aginst their 
convictions and sentences. 

Counsel for the petitioners urged that 
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‘no permit was required for taking foreign 
liquor from D. I. Khan to Manzai, that 
the three bottles of foreign liquor had just 
arrived at Manzai and the agent had 
under the law one day's time to enter them 
in the book, and that labels were necessary 
on the bottles of methylated spirits when 
they were exposed for sale in the shop and 
not when they were kept in the quarters 
behind it. An important question of the 
interpretation of Excise Law being 
involved, the matter was referred to a 
Bench of this Oourt. It would be useful 
first to refer to the Jaw which bears on-the 
points in issue. 

“Bection 58, clause (1) of the Excise Act :— 

The Local Government may, by notification, 
make rules for the purpose of carrying out the 
provisions of this Act or any other law for the 
time being in force relating to exise revenue. 

Olause (2). In particular and without prejudice 
to the generality of the foregoing provisions the 
Lccal Government may make rules * * * 

(d) regulating the import, export, transport or 
possession of any excisable article. + + = 

Section 59.—The Financial Oommissioner 
by notification, make rules * * > 

(f) prescribing the authority by, the restrictions 
under and the condition on which any license, 
permit or passmay be granted* = * ai 


may, 
+ 


Now a comparison of the two sections 
clearly shows that the Local Government 
has first to make rules regulating the- 
import, export, transport or possession of 
any excisable article, and then the Finan- 
cial Commissioner could prescribe the 
detail as to the authority by, the restric-. 
tions under, and the condition on which. 
any license, permit or pass could be grant- 
ed for that import, export, transport or 
possession of any excisable article. The 
Local Government of N.-W. F. P. has made 
rules under s. 58 (2) (d), Punjab Excise 
Act, for regulating the import, export or 
transport of liquor and they were pub- 
lished under Notification No. 753-Exce. 
dated November 13, 1916. Rule 3 of this 
Notification runs thus : 

“Imported foreign liquor and beer made in India 


may be imported, exported and transported free of 
all restrictions ap to any quantity.” 


We may note that the term “transport” 
has been defined in s. 3,cl. 21, Punjab 
Excise Act, in the following words : 

“ “Traneport’ meang to move from one place to 
another within the Punjab.” 

In N-W. F. Province it would mean the 
moving of the liquor from one place to 
another in this province. In spite ofr. 3 
of Notification No. 753-Exc., the Revenne 
Commissioner has placed restrictions on 
taking forei liquor from one place to 
another: vide Notification No. 4-Exc. dated 
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January 5, 1917, r. 
follows: 
, Any person importing, exporting or transportiag 
liquor mast obtain a permit from the officar authorized 
- po such permits in the district of destination, 


& pass from the officer anthorized to grant such 
passes in the district of issue.” 


The petitioners were convicted for the 
breach of this rule. We are of opinion 
that the Local Government having exempt- 
ed the import, export, or transport of 
foreiga liquor from all restrictions the 
rules contained in ‘Notification No. 4-Exc. 
ate ultra vires altogether. It follows that 
NO permit was necessary for sending the 
21 bottles of whiskey from D. I. Khan to 
Manzai and the conviction of the accused 
on that account is not maintainable. As 
regards the despatch of 6 bottles of 
methylated spirit from D. I. Khan to 
Manzai we have first to consider the condi- 
tions of the license granted to the firm 
for possessing denatured spirit. Rule 50 of 
Notification No. 793-Exo. dated Novem- 
ber 27, 1916, directs that “the Collector may 
grant licenses in Form L. 17 for the vend 
of denatured spirits.” Form L. 17 begins 
with the following words : 

“Bubject to the conditions applicable to all 
licenses published in the N.-W. F Province Noti- 
fication No, 799 Exo., 723 Exo, 724 Exo., and 
725 Exo., dated October 20, 1916, and in Revenue 
Oommiasioner's Notification No, 793 Exc., dated 
November 37, 1916 


and the special conditions below. 
license authorising the sale of denatured 

: tn the premises herein specified, that 
18 tosay...., and for the period from 
2 is granted to 
in the District of” 

The underlined (italicized here) is ours. 

Six special conditions were laid down in 
this form for the sale of denatured Spirit 
with which we are not concerned. A 
seventh condition was added by Notifica- 
tion No, 4865 Exe./XIX-0-343, dated 
March 31, 1936 as follows: 

“All such bottles, jars, drams or casks shall bear 
tea ee red and containing skull and 

A a wa í i 

ternally” in the vernacular of ieee ii 
_We have not been able to find the 
significance of word "such" because no 
Teference to bottles, jars, drums and casks 
appears in the previous six conditions. 

Ow ıt is obvious that the license deals 
only with the sale of the denatured spirit 
in the premises which ig specified in it and 
it 18, therefore, only logical to hold that the 
bottles* when exposed for sale on the pre- 
mises are required to bear the prescribed 
labels. _There is nothing in the rules 
to indicate that a licensee is bound 


3 of which runs as 
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to put the labels on the bottles when they 
are in transit, viz, when he sends them 
from one place to another. Hence the con- 
viction of the accused for sending the six 
bottles from D. I. Khan to Manzai without 
the prescribed labels is also untenable. 

We will now turn to the second case. 
We have tosee whether any offence was 
committed by Girdhari Lal because he did 
not enter the 3 bottles of whiskey in the 
shop register directly they arrived and 
because he kept the 6 bottles of methy- 
lated spirit in the back room of the shop 
without the prescribed labels. Rule 30 of 
Notification No. 793-Exc. deals with the 
register which iskept by the licensee for 
his stock. It ruvs thus: 

“Every licenses shall maintain the register pres- 
cribed for the class of business carried on by him, 
and shall make all prescribed returns punctually, 
True accounts of transactions shall be maintained 
from day to day in ink.” 

It is clear that Girdhari Lal had to 
enter the three bottles of whiskey in his 
book and he could have done it at any 
time during that day. It is not denied that 
it was about 10 o'clock that the bottles 
arrived and the Inspector also reached the 
Manzai shop. In the circumstances, we 
feel that Girdhari Lal was not given breath- 
ing time in the matter and we presume 
that if he had been allowed enough time he 
would have made the entry as required by 
law during that day. We, therefore, hold 
that Girdhari Lal was not guilty of the 
breach ofr. 30 and his conviction on this 
score under s. 61, Excise Act, was in- 
correct. As stated above the exposing of 
bottles of methylated spirit in the shop 
without the prescribed labelsis an offence 
because of conditicn 7 which was added 
to the form of license No. L-!7. But it 
does not mean that tha keeping of the 
methylated spirit in the back room without 
the prescribed labels is also an offence. In 
fact it is otherwise and the lower Oourts 
have wrongly convicted Girdhari Lal for 
doing so, The proprietors were punished 
unders. 77, Excise Act, because Girdhari 
Lal had been guilty of the two ‘offences 
unders. 61, Excise Act, and as we have 
found that each of his acts does not 
amount to an offence, the conviction of the 
proprietors under 8 77, Excise Act, also 
automatically fails. l Ea 

Tne result of the foregoing discussion ig 
that we accept the two petitions and acquit 
the proprietors of Messrs. Billa Ram and 
Sons of their convictions under ss, 61 
and 77, Excise Act. The fines, if paid, 
should- be refunded, Girdhari Lal is said 
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to have left the service of Messrs. Billa 
Ram and Sons and has not come up on 
revision to this Oourt Acting ander our 
extraordinary jurisdiction, we set aside his 
conviction under s. 61, Excise Act, and 


direct that the fine, if paid by bim, shall 
be refunded. 


D. Conrictions set aside. 


BOMBAY HIGH COURT 
Special Bench 
First Civil Appeal No. 22 of 1937 
October 15, 1937 

Bravmont, O. J., BLAOKWELL AND 

; RANGNEK AR, JJ. ; 
P. D. SHAMDASANI AND ANOTHER— 

APPELLANTS 
VETBUS 
OENTRAL BANK or INDIA, LTp. 


— RESPONDENTS. 

Oivtl Procedure Code (Act V of 1908), O. IX, r. 9, 
8. 151— Dismissal of Eng summarily for non- 
appearance—Proceedings, when should be restored — 
Discretion of Court—Application held should have 
been restored after awarding costs against applicant. 

Where proceedings have been dismissed sum- 
marily for non-appearance, its restoration is a matter 
for the discretion of the Gourt. In such cases, it is 
undesirable to act on precedents, as the cases have 
to be dealt with on facts, 

If a person whose suit has been dismissed sum- 
marily appears on the same day, and produces some 
not unreazonable excuse for his absence, prima facie 
the Oourt ought to exercise its discretion in his 
favour. Of course the applicant has no absolute right 
to ask the Oourt to waive its rules in his favour, but 
it is a good working rule that if he applies at once, 
and thereby shows that his failure to appear was 
not due to a desire to cause delay, but was bona fide, 
he ought generally to be given the rightto have his 
cage restored on payment of costs thrown away. It 
is, after all, a very serious matter to dismiss a 
man's suit or summons, or whatever it may be, 
without hearing it, and that course ought not to be 
adopted unless the Oourt is really satisfed that 
justice so requires. The Oourt should refuse to 
restore the proceedings, only if there isa gross neg- 
ligence or gross carelessness. Whether the negli- 
gence is ofa kind which should be excused or not 
must depend on the facts of the particular case. [p. 
536, col. 2.] 

The applicant took out a chamber summons to set 
aside anallocatur issued by the Taxing Master, and 
that seen or: a aaa into Oourt, It 
appeared onthe daily list for hearing on February 
4 9, 8, 9 and 10. It was not reached on any of those 
days. The applicant attended Court on those five 
days until the Board was discharged about 4 o'clock 
in the afternoon. The applicant was a layman and 
before leaving the Court on the 10th evening he 
enquired from the Oounsel appearing in a part- 
heard case then goingon, and was given to under- 
stand that the same was likely to continue till about 
2PM. next day. On Febru 11, i. e., next day. 
The summons was again in the list, and there were 
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some ten mattersin front of it and the applicant 
being a layman, might not unreasonably have sup- 
noe that those matters would take some time, and 
that his case was no more likely to be reached 
promptly on February 11, than it had been on 
five previous days. Hein fact did not attend the 
Oourt on the llth until 1-15 P. Įm, when he found 
that his summons had been called on and dismissed 
for want of appearance at 12-30 p, m. He thereupon 
gave a written notice tothe other side that he would 
ask the Court at 4-30 to restore the sammons to the 
list. The respondents, appeared on that application, 
and took the technical objection that there ought to 
be & notice of motion The application was rejected 
on this technical grounds. Eventually the applicant 
took out the proper notice of motion for setting aside 
the order of the lith. A Judge of the High Court dis- 
missed this also holding that there was no sufficient 
cause under O. IX, r. 9, and no sufficient reason for 
interference under s. 151, ofthe Code of Civil Proce- 
dure: 
Held, that there was acertain element of negli- 
gence, but that the negligence was, on the whole, 
exceedingly slight, because the applicant had taken 
some steps to ascertain how late he could be on the 
next day, and he bad the precedent of the five pre- 
vious days to go upon though he should have- 
looked at the list and attended the Court at 11 A. M., 
on the llth When the steps were inmediately taken 
the Court should have restored the summons to the 
Board after making an order of cost against him. 
Bilasirat Laxminarayan v. Oursondas Damodardas 
(1) and Sorabjt v. Ramjilal (2), relied on. i 
Per Blackwell, J., contra.—It was a matter for 
the discretion of the Judge, and in the circumstances 
of the case, the Judge pase not wa aa jana 
or in di ard to any legal principle justify in- 
terference = the superior Court. Rehmat-un-ntesa 
v. Price (3) and Manilal Dhunji v. Gulam Husein- 
Vaseer (4), relied on. 


=~ 


Sir Jamshed Kanga, for the Respondents. 


Beaumont, C. J.—This is an appeal 
against an order made by Kania, J. on- 
Mareh 9, 1937, refusing to restore the’ 
applicant's chamber summons to the list, 
The facts leading up to the application 
are that on December 23, 1936, the 
applicant took outa chamber summons to 
set aside an allocatur issued by the Taxing 
Master, and that summons was duly ad- 
journed into Court. It appeared on the 
daily list for hearing on February 4, 5, 8, 9 
and 10. It was not reached on any of 
those days. The applicant says that he 
attended Ocurt on those five days until 
the Board was discharged about 4 o'clock 
in the afternoon. On February 11, the 
summons wasagein in the list, and there 
were some ten matters in front of it; 
three were ex parte summary suits, three 
contested, and one ex parte motion, and 
three other matters, and the applicant 
being a layman, might not unreasonably 
have supposed that those matter? would 
take some time, and that his case was no 
more likely to be reached promptly on 
February 11, than it had been on the five 
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previous days. He in fact did not attead 
the Court on the llth until 1-15 P. M. 
when he found that his summons had been 
called on and dismissed for want of appear- 
ance at 12-30 Pr. m. He thereupon gave a 
written notice to the other side that he 
would ask the Court at 4-30 to restore the 
summons to the list. The respondents, 
the Central Bank of India, Ltd., appeared 
on that application, and took the technical 
objection that there oughtto be a notice 
xf motion. Strictly speaking, no doubt they 
were entitled to a formal notice, and to 
have the facts placed on affidavit. It is 
obvious from the evidence subsequently 
filed on the motion that the Bank, for 
reasons of ita own, desired to take every 
advantage of the lapse on the part of the 
applicant in this matter, but that is a 
matter with which the Court had nothing to 
do. The learned Judge adopted, I think, a 
somewhat harsh attitude on February 11. 
Seeing that this application had been made 
on written notice tothe other side, I think 
he should have adjourned the matter and 
directed the applicant to serve a proper 
notice of motion and then dealt with the 
merits on the motion, instead of which he 
merely dismissed the application, and the 
order directed that the applicant should 
pay Rs. 175 costs. That order could only 
be justified on the ground that the appli- 
calion was a motion which had failed. 
The applicant then, having been ordered to 
pay the costs of a motion which failed, not 
unnaturally tried another means of ap- 
proaching the Court and on February 12, 
took out a chamher summons to have his 
summons restored to the list. It came on for 
hearing on March 1, and the learned Judge 
dismissed it with costs on the ground that 
the application should have been by 
motion. There is no appeal from that 
order, and I assume it to be right, though I 
must not be taken to accept the View that 
a summons cannot be restored to the list 
without a motion. I think, however, that the 
‘learned Judge might, in the circumstances 
of the case, having regard to the fact that 
the applicant had probably been misled by 
the ierms of the order dismissing his former 
application, have treated the summons as a 
motion, and dealt with the matter on the 
merits. However he did not do so. He 
dismissed the summons with costs. There- 
upon the applicant issued a notice of 
motion on March 2,on which the order was 
mad® which is now under appeal. 

The learned Judge took the view that 
there was nosufficient cause under Q. IX, 
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r. 9,and no sufficient reason for being 
asked to exercise the inherent jurisdiction 
of the Oourt for restoring the summons 
to the list. He adverts nowhere in his 
Judgment to the fact that the applicant had 
been required to attend the Oourt on the 
five previous days when his application was 
not reached. Nowto any one responsible, 
as I happen to be for the business of this 
Court, it must be apparent that it is a 
Serious defect in the procedure of the 
Oourt that a litigant should be brought to 
the Court on five consecutive days on the 
plea that his case will be heard, but in 
act it isnot reached. Unfortunately that is 
a defect which it is impossible to remove. 
Judges who are making up their lists for 
the next day can only form the most 
vague and indefinite estimate as to how 
long the cases they propose to put in the 
list are likely to last. If they make up a 
list which they think likely to last fora 
day and no longer, so as to avoid summon- 
ing people unnecessarily, it will frequently 
happen that cases will break down and 
the list be disposed of by the middle of 
the duy, and the Judge will be left for the 
rest of the day with no work to do. This 
is a matter which has engaged a great deal 
of public attention lately in Engiand, and 
the view has been expressed in some 
quarters thatit is better that the time of 
the High Oourt Judge should be occasion- 
ally wasted than that the time of the 
litigating public and their advisers and 
witnesses should be incessantly wasted. 
But in England they are in the foitunate 
position of being abrest with work, and 
in this Court where, having regard to the 
arrears which exist, the Judges are 
always exceedingly conscientious in provid- 
ing themselves with a very full day's list for 
the next day; it must often happen that people 
will be summoned to the Court unneces- 
sarily, as happened in this case to Mr. 
Shamdasani, and I have no doubt, to other 
people whose cases were also in the list. 
But, when aman has been summoned to 
Court on five consecutive days, has spent 
his time in Oourt, and his case has not 
been reached,if he comes rather late on the 
sixth day (having possibly other business 
to attend to), it seems to me prima facie 
unreasonable on the part of the Court to 
say that his dereliction on the sixth day is 
to be met wita the utmost rigour of the 
law, and he j3 not to have his case heard at 
all. 


. The excuse which the applicant makes 
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. for being late on the 11th is that he was 
in Court until the Board was discharged on 
the 10th, when a part-heard case was 
‘proceeding, he asked Counsel in that case 
how long it was likely to last, and Counsel 
stated that it was good till 2°clock the 
next day. Everybody engaged in the 
business of the Courts knows how unreliable 
the estimate of Counsel is as to the length 
of time his case will last. Counsel may 
“think his oase will last four or five hours, 
| but a sudden access of reasonableness on 
the part of his client or his opponent may 
suddenly induce a settlement, and the 
case comes to an end ai once. In point of 
“fact, this part-heard case did come to an 
end on the 10th and therefore it was not in 
the list on the llth. But there were, as 
` I have said, then cases in the list on the 
llth in front of the applicant’s case, and 
even if he had looked at the list, I donot 
think it would have been unreasonable for 
-him to assume that he would be safe until 
1-15. Of course he was undoubtedly guilty 
of & certain amount of carelessness in not 
looking at the list, and in not attending 
the Court at 11 o'clock, but in all these 
cases in which applications are made to 
restore matters summarily dismissed, there 
18 nearly alwayssome degree of careless- 
hess or negligence on the part of the 
applicant. It is not often that you can say 
‘that failure to appear in Court at the 
' requisite time was due to a pure act of God. 
In the present case I think there was a 
. certain element of negligence, but I think 
that the negligence was, on the whole, 
exceedingly slight, because the 8p- 
plicant had taken some steps to ascertain 
how late he could be on the next day, 
“and he had the precedent of the five pre- 
vious days to goupon. In my opinion the 
learned Judge in this case exercised his 
discretion on a wrong basis. I entirely 
agree with what was said by Sir Norman 
Macleod in Bilasirai Laxminarayan v. 
Cursondas Damodardas (1) that in cases of 
discretion it is very undesirable to act on 
precedents, as every Judge has to deal 
with the cases which come before him on 
the particular facts of each cage. 
is, I think, a gocd working rule which 
again was laid down by Sir Norman 
Macleod in Sorabji v. Ramjilal (2) that, 
‘aif a person whose suit has been dismissed 
summarily appears on the same day, and 


(1) 44 B 88; 53 Ind. Oas, . : 
31 Bom LR bes. as. 252; A I R 1990 Bom. 337- 


(2) 26 Bom. L R 321; 80 Ind. ; 
Bon, 308. 80 Ind. Oas. 237: A IR 1994 
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produces some not unreasonable excuse 
for his absence, prima facie the Court 
ought to exercise its discretion in his 
favour Of course the applicant has no 
absolute right to ask the Oourt to waive 
its rules in his favour, but ib is a good 
working rule that if he applies at ones, 
and thereby shows that his failure to 
appear was not due to a desire to cause 
delay, but was bona file, he ought gene- 
rally to be given the right to have his 
case restored on pavment of costs thrown 
away. Tt is, after all, a very serious matter 
to dismiss a man's suit or summons, or 
whatever it may be, without hearing it, 
and that course ought not to be adopted 
unless the Court is really satisfied that 
justice so requires. In this case, in my 
view, the judgment of the learned Judge 
could only be justified if we were prepared 
to lay down the principle that wherever 
there has been any negligence or any care- 
lessness on the part of the applicant in 
failing to attend the Court when his case 
was Galled on, then he ought not to be 
subsequently entitled to have his case 
restored to the list. I do not think that 
is the rule which has been acted upon in 
the past, or ofight to be acted upon. Whe- 
ther the negligence is of a kind which 
should be excussd or not, must depend on 
the facts of the particular case. But I can 
hardly imagine a case in which the negli- 
gence was less gross than in this case, 
where the applicant was a layman appear- 
ing in person, and he did take steps which 
might well appear tou layman sufficient, 
to ascertain how long the existing case 
was going on, and how late he could safely 
be. I am emphatically of opinion that 
the learned Judge ought to have restored 
the summons to the list, and that order 
ought to be made now by this Court. 
Blackwell, J.—I am of a contrary opi- 
nion. I think that the history of the 
earlier applications made by the present 
applicant to get his chamber summons 
restored is irrelevant to the matter now 
before us, and Ido not propose to discuss 
them at all. There had been no appeals 
against the orders made oa those earlier 
applications, and in my judgment, they 
ought not to affect one’s mind in any way 
in dealing with the present question. [ 
apprehend that whether this matter is to 
be dealt with as falling under O. IX, r. 9, 
Civil Procepure Gode, tor s. 151 and the 
inherent jurisdiction of the Gourt, if is-in 
every case a matter for the discretion of the 
Judge. In those circumstances I further 
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apprehend that the matter with which 
this Court has to deal is whether, in the 
words of the Privy Oouncil in Rehmat- 
un-nissa Y. Price (3) at p. 7194 the learned 
Judge can be said to have acted capriciously 
or in disregard of any legal principle in 
the exercise of his discretion. If he cannot 
be said either to have acted capriciously 
or in disregard of any legal principle, then 
1 take it that whether the members of 
this Oourt sitting alone would have come 
to the same conclusion or not on the 
material facts, this Court ought not to 
interfere. 

The learned Judge in the course of his 
judgment has, I think, set out all the mate- 
rial facts, and in my opinion, has set out 
as well some facts which are not material, 
and which should therefore be disregarded. 
For instance, he begins by pointing out 
that the chamber summons was on board 
on February 4, 5, 8 9 and 10, and 
that the plaintiff at intervals attended 
the Oourt though the matter was not 
reached, Now, with respect, I think that 
that is wholly irrelevant to the matter 
now befcre us. It is, I agree, most incon- 
venient that the work of this Court 
Tequires a large number ‘of cases to be 
placed on board day by day. The reason 
for that is well-known by the litigating 
public. I apprehend that it is extremely 
well-known to Mr. Shamdasani who in 
addition to being a member of the litigat- 
ing public, is a very familiar figure in 
these Oourts, and probably knows almost 
as well as any Oounsel practising, the 
dangers of not attending in Oourt when his 
` case ison Board. It is. I agree, unfortunate 
that s0 many cases have to be put in the 
list, but that being the rule, the public are 
perfectly aware that they must attend 
on every day in which their cases are in 
the list until the Board is diecharged, and 
Judges do their best to relieve them of the 
obligation to attend by diecharging the 
Board as soon as it becomes apparent that 
they will have sufficient work. That being 
the position, the fact that Mr. Shamdasani 
attended, as be was bound to do, appears 
to me to be irrelevant as to hie failure to 
attend on February 11. 

The lesrned Judge goes on to state in 
his judgment that Mr. Shamdasani made 
inquiries on the afternoon of the 10th as 


(3) 20 Bom. L R714; 45 Ind. Oas. 568; AIR 1917 
P Oi86: 451A 61; 42B280: BOW N 801; 16AL 
J513; 370 LJ 623;5 PLW 25; 28 ML T 400;8 L 
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to whether his case would be likely to be 
reached the next day, and acccrding to 
Mr. Shamdasani, he inquired of Counsel, 
and was told that the case then proceeding 
was good until 2 p m the following day. 
As I have already said, Mr. Shamdasani 
probably knows as well as Oounsel how 
dangerous it is to rely on Oounsel’s esti- 
mate. Ishould like to point out that my 
experience sitting on the Original Side is 
that Counsel here rely far too much upon 
estimates of how long casesare to last, 
with the result that frequently on the 
Original Side where two Counsel are briefed 
io a case, if a case early ia the list breaks 
down, neither of them are present, and the 
Court ia put to grave inconvenience. That 
is one of the consequences of relying upon 
statements made asto how long one cage 
going on one day is likely to last tho fol- 
lowing day. Nevertheless, Mr. Shamda- 
sani made an inquiry, and was told that 
the case was likely to last till 2 p. mM, the 
following day. In my opinion the fact 
that he made that inquiry, the fact that 
be ascertained from the provisional board 
that there were a large number of matters 
on the following day to be placed in front 
of his particular case, did not absolve him 
from the ordinary precaution of ascer- 
taining either that evening when the proper 
board was put up, or the following 
morning, whether in fact the part-heard 
case was proceeding, and whether it was 
safe for him not to attend at 11 o'clock 
on the following day. It is plain from 
what he agid that he was relying, not on 
the other cases in front of his own, but 
on Counsel's statement that the part-heard 
case would be likely to last. The learned 
Judge in his judgment after drawing 
attention to these matters emphasizes the 
fact that Mr. Shamdasani made no in- 
quiries as to the state of the board the 
same evening, nor did he do so the fol- 
lowing morning. Jt is true that Mr. 
Shamdasani has informed us that he had 
to attend, on the evening of the 10th, the 
Mazagacn Polico Oourt. But itis known 
that lists are put up outside this Court 
even when itis shut, and they are open to 
inspection, and on his way home it would 
have been perfectly possible for Mr. 
Shamdasani to see the list, and I have not 
the slightest doubt that if he had seen 
that the part-heard case was not in the 
following day, he would have come at 
ll a. m. He neither did that, nor did he 
make any inguiries on the following 
morning; andhe arrived at l-15 P. m. 
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Now itis said that the fact that he had 
made inquiries justified him in assuming 
that his case was not likely to be reached. 
I cannot accede to that proposition, I do 
not think it is possible to lay down any 
principle to guide a Judge in the exercise 
of his discretion in matters of this charac- 
ter. I donot think the learned Judge's 
judgment comes to this, that if thers is 
any degree of negligence on the part of a 
person who applies to restore his case, 
that application ought to be refused. In 
my Opinion the learned Judge has based 
his judgment upon his view that Mr. Sham- 
dasani has not put forward any reason 
which ought to commend itself to any 
reasonable person for his failure to attend 
the Court on the following morning and 
inasmuch as it is well-known to be the 
duty of persons whose cases are in the list 
to make inquiries whether they are in the 
list on the following day, I cannot accede 
tothe proposition that if a man fails to 
ascertain for himself whether his case is 
in ths list or not, that does not entitle a 
Judge to say, ‘Well, I am not gatisfed 
that justice requires that in tuose circum- 
stances I should restore his case.” If the 
matter is 1egarded as one falling under 
the provisions of O. 1X,r. 9, and I think 
that by reason of s. 141 of the Code it 
may be so treated, then the case in 
Manilal Dhunji v. Gulam Husein Vazeer 
(4) -is a precedent practically on ull 
fours with the present case. I do rot 
myself think that precedents are of mush 
use in cases of this character, but it ig 
useful to advert to this case for this pur- 
pose, namely to show that on similar facts 
a learned Judge was of opinion in the 
exercise of his discretion that the case 
should not be restored, and when one finds 
one learned Judge on similar facts comirg 
to this conclusion, and another learned 
Judge, Kania, J. in the case before us, 
taking a similar view on a similar set of 
facts, I ask myself whether it is open to 
this Court sitting in appeal to say that 
those learned Judges acted capriciously or 
in disgard of some legal principle and to 
interfere with the exercise of the dis- 
cretion ? 

The case in Oriental Finance Corporation 
v. Mercantile Credit Corporation (5), at 
p. 282* has been referred to in the course of 
the argument. That was a case where it was 
the duty of a solicitor’s clerk to examins 

(4)13 B 12. 
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every evening the Board for the next day, 
and to inform his master what cases in 
which he was engaged as an attorney, 
were on the Board for hearing. On Novem- 
ber 17, his clerk neglected that duty 
and did not isform his master that the 
case was for hearing, and the cass was 
dealt with in the absence of any Counsel 
appearing on behaif ofthe plaintiffs. An 
application was made to restore, and the 
ground put forward was that the solicitor 
had intended to appear by Counsel for the 
plaintifis, but was prevented from doing so 
by a bona fide mistake on his part in 
thinking that there were not any of these 
cases on the Board of November 18. In 
that case it appears to me that there was 
a mistake on the part of the attorney 
based upon the negligence of his clerk to 
inform him. I do not think tnere was 
any negligence on the part of the solicitor. 
It seems to me that having a clerk whose 
duty it was in the ordinary course of 
routine to inform him whether his cases 
were in the list or not, there was no obli- 
gation on the part of the solicitor night 
after night to ask his clerk. J think he 
was entitled to assume that the clerk 
would do his duty, and that being so, 
1 think that there was a mistake on the 
part of the attorney due, not to his own 
negligence, but to that of a clerk upon 
whom he was entitled to rely, which justified 
the Court in restoring the case. 

After all the question whether a case 
should be restored or not must depeud 
upon the facts of each case. It seems to 
me impossible to lay down any principle. 
Indeed that is precisely what Sir Amberson 


Marten said in delivering judgment 
in Currimbhat Naboobhat v. N. H. 
Moos (6). It is true that that was 


not an appeal, but was an application in 
revision against a refusal of the Judge of 
the Small Cause Oourt to set aside an ex 
parle decree and to have the suit re-heard 
on the merits, but the observations of Sir 
Amberson Marten appear to me to be very 
partinent. Sir Amberson Marten com- 
mented upon the opinions expressed by 
Sir Norman Macleod in Chhotalal v. 
Ambalal (7) and Sorabji v. Ramjilal (2), 
and said that if those two cases were sup- 
posed to lay down the law and practice con- 
tended for by the applicant, then with all 
deference to those decisions he was unable to 


(6) 31 Bom. L R 468; 119 Ind. Cas, 187; A IeR 1929 
Bom. 250. 

(7) 27 Bom. L R.685; 89 Ind. Cas, 225; AIR 1935 
Bom, 433. 
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agree, and he pointed out that if such a rigid 
Tule as was there laid down was to prevail, it 
might mein that a defendant could suc- 
cessfully prevent his suit ever being heard; 
and Sir Amberson went on to say that the 
alleged rule or practice involved reading 
something into the Oode which not only is 
not there, but is contrary to what the Oode 
actually says. Sir Amberson wound up 
his judgment by pointing out that it is a 
matter of discretion on the facis of each 
case as it arises, and he said that in that 
case the Court was not prepared to say 
that the learned Judge had exercised his 
discretion without regard to law orin any 
improper way which would give the Appel- 
late Court the right to revise it. He was 
careful to point out thatit was althogether 
another matter whether he or the learned 
Judge sitting with him would necessarily 
have arrived at the same conclusion if 
they had been sitting as Judges of first 
instance. I respectfully agree with these 
observations. Having regard to the fact 
that the learned Judge set out all the 
material matters, gave his reasons, and 
came to a corclusion on those facts based 
on those reascns, speaking for myself, 
1 think it is impossible to say that he 
acted capriciously or in disregard of any 
legal principle, and in my opinion this 
appeal should be dismissed with costs. 
Rangnskar, J.—If the application, out 
of which this appeal arises had been made 
to me sitting singly on the Original Side, 
I have not the least hesitation in saying 
that it would have succeeded. But the 
question is, whether as a member of this 
Court I should interfere in an order made 
by my brother Kania, for whom I have 
eat respect. The learned Judge treated 
the application as being made under the 
inherent jurisdiction of the Oourt. But 
whether the application was made under 
the inherent jurisdiction of the Court under 
8 151, Civil Procedure (ode, or it was 
made under O. IX, r. ¥, the position remains 
exactly the same, and this is conceded by 
Sir Jamshedji Kanga on behalf of the res- 
Pondents; for it has been held by this 
Court that O. IX, 1. 9, does not take 
away the inherent power of the Court to 
restore a summcns or a suit, if there is 
just and reasonable cause for reetoring it, 
even if no sufficient cause is shown, 
within the meaning of this Rule, for the 
plaintiffs non-appearance. The whole ques- 
tion then is, whether thera is a reason- 
able and just cause for restoring this 
chambar summons. What are the facts ? 
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Tne facts are that the applicant was a 
litigant in person, He attended the Court 
for five successive days, when his matter 
appeared on Board. On the fifth day, 
before leaving the Court when the Board 
was discharged, he made enquiries of 
Counsel, who were engaged in a heavy 
case which was then going on, as to the pro- 
bable duration of the case, and he was in- 
formed that the same was good till 2 p m. 
the nextday. To a lay litigant, no one 
would appearto be a better Judge of the 
probable duration of the case, which was 
then proceeding, than Oounsel engaged 
inthe case. Hethen made further en- 
quiries, a8 the result of which he learnt that 
several other matters were put before his own 
chambar summons on the Board for the fol- 
lowing day. Having made these enquiries, 
he attended to some work which he had in 
the Police Court, where he was detained 
up to 5-30 Pp. mM. He left that Oourt at 
5-30 and reached home at 6-30. The next 
day he attended the Court at 1-15 and found 
that his summons had been called on at 
12-30 r. Mm. and dismissed for default of 
appearance. 

These are the facts and I think it ig 
difficult to held, on these facts, that the 
applicant was guilty of any misconduct or 
gross negligence, and thatin my opinion is 
the only question for our consideration 
in this case. The appellant undoubtedly 
was dilatory in attending the Court on 
the day in question, but in my opinion 
he did not, in the circumstances of the case, 
deserve the drastic punishment meted out 
to him. In my opinion this was a case in 
which my brother Kania should have res- 
tored the summons to the Board and punish- 
ed the appellant by making an order of 
costs against him. The basis of the in- 
herent jurisdiction is that there should be 
no miscarriage of justice. The Code of 
Qivil Procedure is not exhaustive, and it 
is for that purpose that the Legislature 
by s. 151, indicated that the Oourt has an 
inherent power to act ex debito justitie 
in order that real and substantial justice 
may be done. Asthe Privy Oouncil have 
pointed out in Sabitri Thakurain v. Savi 
8) where circumstances require it, the 

ourt will act ex debito justitie to do that 
real and substantial justice forthe admi- 
nistration of which alone it exists. I have 
heard a somewhat impassioned argument 


(8) 48I A 76;60Ind Oas. 974; AI R 1921 PO 80; 
48 0481; 40 M LJ 308; (1921)M WN 159; 19 ATI, 
J 281; 38 O LJ 307; 25 OWN 557; 23 Bom, L R 
681; 14 LW 362;3U PLR @ 0) 57 (PO), 
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of Sir Jamshedji Kanga, but I find it 
difficult to persuade myself that in this 
case there is no miscarriage of justice. 
Rules of procedure are meant to secure 
the ends of justice and not to override 
them. In this view, I donot think it de- 
sirable to refer to the cases relied upon 
on behalf of the respondent. In my 
opinion, precedentsin cases like this are 
not of much use. Each such ecsse must 
be dealt with on its own facts. I would, 
therefore, allow the appeal. 

Beaumont, C.d—‘On the question of 
costs;-Normally where a party applies 
to get his matter restored to the list when 
it has been struck out for want of appear- 
ance, he has to pay the costs, for he is 
asking for an indnlgence and the Court 
generally ordera him to pay the costs 
thrown away, and normally Mr. Shamdasani 
would be required to pay the cost of this 
application, although he would get the 
costs of the appeal. We, however, take into 
account the fact that he has already paid 
the costs of one motion and one summons, 
which he had to payon account of the 
attitude adopted by the respondents. - In 
the circumstances we think the appellant 
18 entitled to the costs ofthe appeal, but 
there will be no order as to the costs of the 
motion. Ifthe costs of the motion have 
been paid by Mr. Shamdasani, they will 
be repaid to him. Respondents to get the 
costs thrown away on Febraary 11. 

D. Application allowed, 





CALCUTTA HIGH COURT 
Civil Appeal No. 389 of 1936 
April 22, 1937 
B. K. MURHERJIBA, J. 
PANCHANAN AND OTABRS— DRORAR-HOLDRRA 
—APPRLLANTS 


VETEUS 
SIDHESWAR GHOSE AND otanrs— 
J UDGMENT+DEBTORS— Ryspon DENTS 
Bengal Tenancy Act (VIII of 1885), Sch. IIT, 
Art. 6—Proviso— Interpretation of— First part, 
meaning of—Second part, tf applies when execution 
continues under ‘preceding clause or when fresh 
application for execution is made. 
irst part of the proviso to Art. 6, Sch. I, 
Bengal Tenancy Act, taken literally means that there 
is no necessity of any - application for 
execution, or even of an application revival or 
restoration of the original petition. The proceedings 
‘pghall automatically continue after the execution 
sale isset aside, and all that is necessary for the 
decree-holders, is to apprise the executing Court of 
this fact and to take further steps in connection with 


the execution proceedings. The only meaning which 
of the 


can be -given to. the last. clause 


"e 
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proviso is that it is intended to be a 
general provision applicable not when the 


execution proceeding continues under the preceding 
clause, but when afresh application for execution 
is made by the decree-holder, and there had been 
any rent sale at an earlier stage which was 
subsequently set aside. If forexample, after the 
application is revived, itis dismissed for default on 
the part of the decree-holder and a fresh application 
for execution is made by him, he will be in time 
under Art. (8), ILH, if heis within three 
years from the date of the decree, deducting from 
itthe period of any proceeding to set aside an 
execution sale. If thereis an unreasonable delay in 
coming to Oourt it can dismiss the execution case 
for default. Butifthe Oourt does not consider the 
delay to be unreasonable and does not dismiss the 
execution petition, this delay does not constitute a 
factor in determining the period of limitation in 
eases where the execution proceeding continues 
under the first part of the proviso. 


©. A. from the appellate order of the Sub- 
Judge, rd Court, 24-Parganas, dated 
March 23, 1936. 

Messrs.Narendra Kumar Das and Durgesh 
Prosad Das, for the Appellants. 

Messrs. Pyart Mohan Chatterjee, Bankim 
Chandra Ray and Dasarathi Chatterjee, for 
the Respondents. 


Judgment.—This appeal raises a short 
and an interesting point of law which turns 
upon the interpretation of the Proviso to 
Art. (6), Sch. III, Bengal Tenancy Act, 
which was inserted by Amending Act IV 
of 1928. The facts necessary for purposes 
of this appeal may be shortly stated as 
follows: The decree-holders who are nppel- 
lants before me obtained a rent decree 
against the defendants on March 22, 1926, 
the decree being for a sum less than 
Rs. 500. Execution was started on March 22, 
1929, and on July 10, 1929, the holding in 


_ arrears was sold. On January 11, 1930, the 


execution case was dismissed on satisfac- 
tion. Meanwhile, a proceeding ta set aside 
the sale was commenced by the contesting 
respondents, who purported to be usufruc- 
tuary moritgagees under the tenants, and 
the sale was ultimately set aside on 
March 30, 1935, the order being upheld on 
appeal on June 17, 1935. On July 26, 1935, 
the decree-holder presented an application 
for restoration of the original application 
for execulion, which was dismissed on sat- 
isfaction because of the execution sale, and 
alleged that as the execution sale was set 
aside, the petition for execution should be 
revived. This was allowed on August 31, 
1955. The present respondents who ‘aie. 
the usufructuary mortgagees of the judg- 
ment debtors then preferred an objection 
under s. 47, Civil Procedure Code, contend- 
ing inter alia that execution petition was 


1938 


barred by limitation under Art. (6), Sch. IH, 


al 


Bengal Tenancy Act. The contention was 
negatived by the trial Court but was accep- 
ted by the Court of Appeal below The 
decree-holders have, therefore, preferred 
this second appeal. 

The view taken by the lower Appellate 
Coart is that under the Proviso to Art. (6), 
Sch. Ill, Bengal Tenancy Act, the decree- 
holders can deduct the period from the 
date ofthe execution sale and the date 
when the sale was set aside. As the 
application for restoration wasmade ata 
time which even after excluding this period 
was beyond three years from the date of 
the decree, the application was time-barred. 
The propriety of this view has been chal- 
lenged on behalf of the appellants, and 
it is necessary to look closely into the 
wording of the proviso to find out what 
exactly it means. It may be mentioned 
at the outset that even before the Proviso 
was inserted by the Amending Act of 1928 
in cases when execution proceedings were 
interrupted by reason of circumstances 
over which the decree-kolders had no con- 
trol, the executing Oourts did frequently 
treat the subsequent application for exe- 
cution as continuation 0f the original 
application when the subsequent application 
prayed forthe same relief and there was 
no laches on the part of the decree-holders. 
The cases in Kalanand v. Chandra Kishore, 
(1); Tilakdhari Lal v. Bikram Singh (2) 
and Bishnudeo Sahuv. Mahadeo Prasad 
(3) may be cited as instances, when such 
couree was-adopted. The Legislature has 
now introduced the Proviso to set all 
doubts at rest, but unfortunately the lang- 
uage of the Proviso is far from happy, 
and it is difficult to say from tke words 
used what exactly was the intention of 
the Legislature. The Proviso lays down 
that: 

“Where a salein execution of arrears of rent is 
set aside, on application, the proceedings in exe- 
cution shall continue and the time between the date 
of such sale and the date of the order setting it 
aside shall be excluded from the period of limita- 
tion provided by this Article,” 

. Now, the frst part of the Proviso says 
that on the execution sale being set aside 
the execution proceedings which were 
stopped or interrupted by the sale shall 
continue. Taken literally it must mean, 


‘that there is no necessity of any fresh 


application for execution, or even of an 


- (1) 120 LJ 193; 7 Ind. Oss. 19,1409 W N 971. 
(2)18 OC WN 639; 20 Ind. Oas. 244; AIR 1814 
Cal 289. 
(3) A Pat. 274; 102 Ind, Oss 895; AI R 1927 Pat. 
223;8 PLT 771, F i 
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application for revival or restoration of 
the original petition. The proceedings shall 
automatically continue after the execution 
sale is set aside, and all that is necessary 
for the decree-holders is to apprise the 
executing Court of this fact and to take 
further steps in connection with the eze- 
cution proceedings. But the words that 
follow create some difficulty. The words 
are to theeffect that for computing the 
period of limitation under Art. (6), the 
period between the date of sale and the 
date of setting aside the sale shall be 
excluded. Does this provision also rcfer 
to and govern the case, when the execu- 
tion proceeding continues after the setting 
aside of the execution sale as laid down 
in the previous clause or is it meant to 
be a general provision laid down for cal- 
culating the pericd of three yeara within 
which the execution of a rent decree for 
a sum less than Rs. 500 is to be made? 
The acceptance of the firet interpretation 
will, in my opinion, lead to anomalous 
and absurd results. If the execution pro- 
ceeding automatically continues after the 
sale is set aside, there could be no neces- 
sity for asecond application for execution, 
and no question of deducting the period 
between the date of sale and the date of 
setting aside the sale can at all arise. If 
we say that these words show that a second 
application for execution is necessary, even 
then we are confronted with an anomalous 
position. A decree-holder may have started 
the execution proceeding just within three 
years from the date of the decree, as hap- 
pened in the present case. The sale may 
be held six months after the execution 
petition is filed, and the sale may be set 
aside one year after the date of the gale. 

If now the decree:holder presents his 
application and immediately after the 
setting aside of the sale his application 
could not be in time according to the 
Proviso, as he will. get a deduction only 
for the period between the date of gale 
and the date when the sale is set aside 
but not cf the period of six months which 
preceded the sale. As we cannot overlook 
any part of the section, and some mean- 
ing must be attached tothe last clause in 
the Proviso, I think that the only mean- 
ing which can be given to itis that it is 
intended to bea general provision appli- 
cable not when the execution proceeding 
continues under the preceding clause, but 
when a fresh application for execution is 
made by the decree-holder, and there had 
been any rent sale at an earlier stage 
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Which was subsequently set aside. If for 
example, after the application is revived, 
it is dismissed for default on the part of 
the decree-holder and a fresh application 
for execution is made by him, he will be 
in time under Art. (6), Sch. III, if he is 
within three years from the date of the 
decree, deducting from it the pericd of any 
proceeding toset aside an execution sale. 
Taking the facts of the case before me, I 
find that the application for revival was 
made nearly amonth after the order set- 
ting aside the sale was confirmed by the 
Appellate Gourt. There is no question of 
excluding or not excluding this period at 
all,as in my opinion, no such application 
is necessary. The application, however, 


may be taken to be astep taken by the . 


decree-holder in continuation of the exe- 
cution proceedings. If there is an unrea- 
sonable delay in coming to Court, it can 
dismiss the execution case for default. But 
if the Court does not consider the delay to 
be unreasonable and does not dismiss the 
execution petition, this delay does not con- 
stitute a factor in determining the period 
of limitation in cases where the execution 
proceeding continues under the first part 
of the Proviso. 

In my opinion, therefore, the Oourt of 
Appeal below was wrong in dismissing the 
execution petition on the ground of limita- 
tion. It seems to me- further, that the 
order reviving the application for execution 
was passed on July 31, 1935, without any 
objection on the part-of the judgment- 
debtor upon whose Pleader a notice seems 
to have been served. This order was not 
challenged by way of appeal or otherwise. 
I think that the present objectors who 
purport to be mortgagees under the judg- 
ment-debtor are not competent to challenge 
this order now in their objertion under 
gs. 47, Civil Procedure Code. I, therefore, 
hold that this appeal should succeed. The 
judgment of the Subordinate Judge is set 
aside, and that of the trial Court restored. 
The appellant will be entitled to his costs. 
I assess the hearing-fee at 2 gold mohurs. 
Leave for appeal under cl. 15 of the Letters 
Patent is prayed for and granted. 


“D. Appeal allowed. 
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COURT 


Criminal Revision Application No. 260 
of 1937 
December 1, 1937 
Davie, J. O. AND Loso, J. 
GIRDHARILAL MOHANJI— APPLICANT 
VETSUSB 
EMPEROR—Oppositg Party 

Bombay Prevention of Adulteration Act (V of 1925), 
ss. 4 (4) (b), 5— Warranty, proof of — Personal atten- 
dance of warrantor—Magistrate, if can ask for issue 
of commission to warrantor under gs. 506, Criminal 
Procedure Oode (Act V of 1898)—RHejection of ap- 
pliction for issue of commisston— Reasons in writing, 
47 should be given. 

Under s. 4(4)(6), Bombay Prevention of Adultera- 
tion Act, it is the rule, ata warranty must be 
proved by the personal attendance in Court of the 
person by whom or on whose behalf it was given, and 
if may well be that this provision of s. 4 (4) (b) is to 
be read with s. 5,whereby provision is made for the 

unishment of the warrantor, in case a false warranty 
is given. It is the rule that the warrantor must 
personally attend 1n Oourt, and it is only in excep- 
tional cases that he should not doso 

The words in the ‘exception’ in s. 4 (4) (b) are suffici- 
ently wide to includethe power of the Magistrate to 
ask for the issue ofa commission under s. 506, 
Oriminal Procedure Code, if he thinks that it is 
only just and proper that that power should be 
exercised. Oases where the Court would grant such 
a request would be rare, but taking the words of 
the section as they stand, there is nothing to prevent 
the Court asking the District Magistrate to issue a 
commissionfor the examination of the warrantor, 
The Magistrate need not, however, give his 
reasons in writing, while rejecting the application 
for the issue of commission. 

Or. R. App. from an order of the Bench 
Magistrates, Karachi, dated September 


21, 1937. 


Mr. Khubchand, for the Applicant. 
Mr. Partabrat D. Punwani, Advocate- 
General, for the Crown. 


Davis, J. C.—This is a revision applica- 
tion against the order of a Bench of Hono- 
rary Magistrates, in which they dismissed 
an application of the applicant who was 
charged with an offence under s. 4 {1) (b), 
Bombay Prevention of Adulteration Act for 
the issue of a commission for the examina- 
tion of a warrantor. The case as put first 
before us was thatthe learned Magistrates 
had misdirected themselves because, ap- 
parently they were under the belief that in 
all cases where the defence was of one of 
warranty, the warrantor should be per- 
sonally present in Oourt under the provi- 
sions of s. 4 (4) .b) and that they had no 
power to issue a commission under s. 906, 
Criminal Procedure Code even if they de- 
sired to doso. But we cannot see from the 
record, that the Magistrates have mis- 
directed themselves, but it would appear 


N 
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that it was the applicant or his learned 
Advocate whois under a misapprehension 
as to what the law is. They appear to bs 
of the opinion that they have only to serve 
a copy of the warranty under the provisions 
of e. 4 (4) (a) to provide themselves with a 
complete defence. But we can see nothing 
in s. £(4) (a) or (b) which justifies this state- 
ment of the law. On the contrary, it would 
appear under s. 4 (4) (b), thatit is the rule, 
that a warranty must be proved by the 
personal attendance in Court of the person 
by whom or on whose behalf it was given 
and it may well be that this provision of 
s 4 (4) (b) is toberead withs. 5, whereby 
provision is madefor the punishment of the 
warrant, in case a false warranty is given. 
It is the rule that the warrantor must per- 
sonally attend in the Court, and it is only in 
exceptional cases thathe should not do Bo. 
It is clear from the wording ofs. 4 (4) (b) 
that this is so. This cl. (6) reads: 

“Except in a case where the Oourtitself is other- 
wise satisfied of the genuineness of the warranty, 
unless such warranty is proved by the personal 


attendance inthe Oourt ae the person by whom or 
on whose behalfit was given.” 


It was first contended by the learned Ad- 
vocate-General who opposed the revision 
application that the words in the ‘exception’ 
are not sufficiently wide to include the power 
of the Megistrate to ask for the issue of a 
commission under gs. 507, Oriminal Prcce- 
dure Oode,if they saw fit. But we think 
these words aie wide enough to cover that 
power in eases where the Court thinks that 
it ig only just and proper that that power 
should be exercised. For instance, there 
might be a case where the Court was satis- 
fied ihat what the accused said was true, 
when he said that the warrantor was struck 
down with paralysis and could not appear, 
but that if his evidence were taken on com- 
mission, the Court would be satisfied as to 
the genuineness of the warranty. We think 
that in sucha case there is ncthing in law 
to preclude the Magistrates from asking 
the District Magistrate for the evidence of 
this paralytic warrantor to be taken on 
commission. We imagine cases where the 
Court would grant such a request would be 
rare, but taking the words of the section 
as they stand, we do not think tkere is 
anything to prevent the Court asking tLe 
District Magistrate to issue 8 commissicn 
for the examination of the warrantor. It 
appears to us thatcases under cl. (b, fall 
clearly under two clases: (1) the ordinary 
case where the personal attendance of the 
walrantor is necessary; and (2) the excep- 
‘tional case where the persona] attendance 
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of the warrantor is dispensed with by the 
Court. But there is nothing so faras we 
can see to prevent the Court, in order that 
it might be “otherwise satisfied” within the 
meaning of cl. (b), to ask the District Ma- 
gistrate toarrange for the evidence of a 
witness to be taken on commission. But 
when we have said this, we have said 
as much as possible in favour of the 
applicant. It said tbat the Magistrates 
should have given their reasons for the re- 
jection of the application for the evidence 
of the warrantor to be taken on commis- 
sion. But wecan see no reason why in 
proceedings of thie nature the Magistiate 
should give their reasons in writing. We 
see no reason so far to interefere with the 
order of the Magistrates. We, therefore, 
dismiss tbis revision application. 
D. Application dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 40 of 1936 
October 29, 1936 
ADDIgon AND Din Monammap, JJ. 
BAGA SINGH—Ossector— 
APPHLLANT 
VETEUS 

IMAM DIN AND OTHERS —PRTITIONERS AND 

oTages Pro forma—RBSPONDENTS 

Civil Procedure Oode (Act V of 1908), O. XLI, r, 37 
—Additional evidence—When can be allowed by Ap- 
pellate Court—Provisions of r. 37, whether meant to 
patch up weak parts of case and file up commissions 
in appeal—~Sikh Gurdwaras Act (VIII of 1925), ss. 7, 
10 (3)—Notification under 3.10 (3) —Whether con- 
clusive proof of right, title or interest in property in 
dispute of party named theretn. 

he legitimate occasion for the exercise of dis- 
cretion to allow additional evidence is not 
whenever before the appeal is heard a party 
applied to adduce fresh evidence but when on 
examining the evidence as it stands some inherent 
lacuna or defect becomes apparent, The provisions 
of s. 107, Oivil Procedure Oode, as elucidated by 
O. XLI, r. 27, are clearly not intended to allow a 
litigant who hes been unsuccessful in the lower Court 
to patch op the weak parts of his case and file up 
oMiegions in the Court of Appeal. Parsotim Thakur 
v. Lal Mohur Thakur (1), relied on. Gopika Raman 
Roy v. Atal Singh .2), explained. 

The only thing that the notification under sub-s, 3 
of s. 10, 8ikh Gurdwaras Act, can prove is the simple 
fact that no claim was made in respeotof any right, 
title or interest specified in the notification under 
8 7,and no more. It is not conclusive proof of the 
right, title or interest of the party named therein in 
the property concerned, 

O. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated Octo- 
ber 30, 1935. 


Sardar Harnam Singh, for the Appellunt. 
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Mr.J. L. Kapur, for the Respondents 
(Petitioners). 

Din Mohammad, J.—The petitioners- 
respondents in this case claimed certain 
lands situate at Muza Qile Jhanda Singh 
to be their property. The Shiromani 
Gurdwara Parbandhak Committee as well 
as certain other Sikbs resisted the petition. 
The Sikh Gurdwaras Tribunal found in 
favour of the petitioners. Hence this 
appeal by one of the signatories of the 
petition under s. 7, Sikh Gurdwaras Act. 
The sole question to be determined in thig 
case is whether the petitioners have suc- 
ceeded in proving their right, title or in- 
terest in the lands claimed by them. Itis 
not denied by the objectors that ths lands 
in dispute belong tothe petitioners. The 
only plea that has been raised by them 
is that the institution on whose behalf 
they are resisting the application is an 
occupancy tenant under el. (d), sub-s. (1) 
of 8, 5, Punjab Tenancy Act. The peti- 
tioners’ ownership being admitted, the onus 
of proving that ownership is encumbered 
by this right will evidently lie on the ob- 
jectors and we have no hesitation in say- 
ing that they have failed to discharge it, 
The objectors contend that one Ram 
Narain wasa muafidar of these lands and 
that the Parbandhak Committee had suc- 
ceeded to his interest about 13 years ago. 
There is, however, nothing on the present 
record to show that this was so. Counsel 
for the appellant produced some docu- 
ments during the pendency of the appeal 
to. prove the objectors’ claim, but finding 
that even those documents did not. help 
him, he has further made a request to be 
allowed to produce additional evidence 
toder r. 27,0. XLI, Oivil Procedure Code. 
We are not; however, prepared to grant 
this request in face of the clear pronounce- 
ment of their Lordships of the Privy 
Council contained in Parsottm Thakur V. 
Lal Mohar Thakur (1), Atp. 668* their 
Lordships have observed: 

“The legitimate occasion for the exercise of this 
discretion is not whenever before the appeal is 
heard a party applied to adduce fresh evidence but 
when on examining the evidence as it stands 
sme inherent lacuna or defect becomes apparent, 

-Oa the same page, their Lordships have 
remarked as follows: 

“The provisions of s. 107, Civil Procedure Oode, 
as elucidated by O. XLI, r. 27, are clearly not in- 
tended to allow a litigant who has been unsuccess- 
ful in the lower Oourt to patch up the weak parts of 

(1) 10 Pat. 654; 132 Ind. Cas. 721A I R 1931P O 143; 
58 I A 234; 33 Bom. L R 1015; (1931) A LJ §13;35 0 W 
N 786; Ind Rul (1931)P 0209; 34 L W 76; 540 LJ 1; 
12PL T 683; (1931) M W N 929; 61 M LJ 489 (PO), 


*Page of 10 Pat, —[ Ed]. | 
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his case and fill up omissions in the Court of Appeal.” 

Counsel for the appellint relied ‘on 
Gopika Raman Roy v. Atal Singh (2), but 
that judgment was delivered under O. XIII, 
r. 2, Civil Procedure Cede, and has nothing 
to do with O. XLI, r. 27, Civil Pro- 
cedure Code. In order to establish a claim 
under cl. (d), sub-s. (1) of 8. 5, Punjab Ten- 
ancy Act, itis incumbent upon the claim- 
ant to prova that he is a jagirdar of 
the estate or any part of the estate in which 
the land occupied by him is situate and 
that he has continuously occupied the land 
for not Jess than 20 years. As already 
remarked, there is not a tittle of evidence 
to prove any of the material ingredients 
of this clause. Even if it be assumed for 
the sake of argument that Ram Narain 
was a Muafidar of the land in suit, there 
is no documentary evidence on the record 
to show that he had been in occupation 
of the land for 20 years or that the ob: 
jectors had succeeded to the muafi in 
question under the orders of the Govern-’ 
ment. Counsel for the appellant’ referred 
us to acopy of the mutation relating to 
the land situate at a village of the name 
of Kot Dharam, Chand and asked us to 
hold that what happened in that case had 
happened in the present case also and 
that the objectors had lawfully succeeded 


to whatever right, title or interest Ram 


Narain had in the land. We, however, 
cannot follow this course as to us it appears 
to be illegal. Oounsel further contended 
that no claim having been made: under. 
s. 10, the Local Government has issued a 
notification under sub-s. 3of that section 
specifying the right, title or interest of the 
objectors in the property in dispute and as 
the right claimed by them pertained to the 
muayi in question, this Court should take 
the said notification as conclusive proof of 
the fact that the objectors were the muafi- 
dars orin other words, the successors-in- 
interest of Ram Narain. This argument, 
however, Proceeds on a wrong conception 
of sub-s. (3), s. 10. The only thing that 
the notification under that sub-section can 
prove isthe simple fact thah no claim was 
made in respect of any right, title or in- 
terest specified in the notification under 
s. 7, Sikh Gurdwaras Act, and no more. On 
these grounds, we affirm the decision of 
the Sikh Gurdwaras Tribunal and dismiss 
this appeal with costs. 

D. Appeal dismissed. 

(2) AI R 1929 P O 99;114 Ind. (Jas 561; 56 I A 119; 
O 1003; 330 W N 463; 29L W 674; 49 OLJ 327; 
PLT 301; 31 Bom L R 734; (1929) A LJ 236; 
M L J 562; Ind. Rul. (1929) P O73 (P 0). 
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PRIVY COUNCIL 

Appeal from the Bombay High Court 

March 11, 1938 
Lorp WRIGHT, Lorp ROMER, SIR l ANCRLOT 

SANDERSON, Sik SHADI LAL AND SIB 
GEoRGE RANKIN 

T. R. PRATT (BOMBAY), Lrp. (IN 

LIQUIDATION) — APPELLANT 


versus 
M, T. LIMITED (In VOLUNTARY 


LIQUIDATION )—RBSPONDHNT 

Companies Act (VII of 1913), e. 91-B — Company 
P financed by Company M who in their turn financed 
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—Claims of S and M, if could be resisted on these 


grounds. 
A Company P upto its liquidation was financed by 
another Company M who in their turn were financed 


by Oompany.S. Company S was to be a secured 
creditor of P for the amount by virtue of an equitable 
mortgage evidenced by an indenture dated February 
22, 1928, and confizmed by another indenture dated 
August 11, 1931. Theolaim of M was intended as 
an alternative to the claim of 8; it was that 
if the latter failed to establish its claim, M should be 
admitted torank as unseoured creditors in respect 
of the said sum. The Official Liquidator of P 
resisted the claim of M on the ground that the sums 
advanced were in excess of the borrowing powera of 
the directors of P under Art. 73 of Table A of the 
Memorandum being more than the amount of P's 
issued share capital. The main objection taken 
to S's claim was that the directors of P were 
disqualified under s. 91B of the Companies 
Act from entering in to them on behalf of P since 
they were all directors and share-holders of Af : 
Held, after considering all the evidence that 
the indentures of February 28, 1928, und August 11, 
1931,;embodied a contract or ariangement in which 
each director of P was concerned or interested within 
tha meaning of s. 91-B by reason of his being a 
director and share-holder in M. Tha‘iftdentures of 


February 28, 1928, and August 11, 1931, were there- 
fore voidable by the Official Liquidator Buba. 91-B 
would not operate to deprive of the benefit of his con- 


tract with the company a third party who had no notice 
of the defect inthe directors’ authority. This would 
be contrary to principle: such a person would be 
entitled to assume that the internal management of 
the Gompany hed been properly conducted. But on 
the facts of the present case it was impossible to 
regard Sas ignorant, that in any question between 
P and M theformer had no independent board and 
indeed no single director who was not interested on 
behalf of M. The 8 Qompany could not on the facts 
disclaim knowledge of the interest of the directors of 
P in 1928 or 1931 and were not entitled to assume on 
either occasion that the provisions of s, 9l (b) had 
been complied with. No case of ratification by the 
preference ahare-holders of P could be made out, and 
the result was that the Official Liquidator was 
entitled to avoid the equitable mortgage which was 
the S Company's sole ground of claim inthe winding- 
upof P. Transvaal Lands Oompany v. New Belgium 
Raced Land and Develowment Company (1) and 
al British Bank v. Turquand (2), relied on |p. 
548, cols. 1 & 2; p. 549, ool. z.| 
Held, also that Art. 73 limited the directors’ autho- 
rity to borrow. The requirement of the article was 
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that the directors should so restrict their borrowing 
that the amount for the time being remaining un” 
discharged shall not exceed the limit specified The 
intention ofthe article was not satisfied by treating 
it as a direction that beyond the specified limit fur- 
ther borrowings, though not prohibited, were to be 
expended in reduction of existing loans. Assuming, 
however, that the directors from 1921 to 1928 exceed- 
ed their authority in sofar as the advancesobtained 
from M exceeded the limit the loans were notulira 
vires of the Oompany, and that the money was 
received by the Oompany and applied for its eg. 
In these circumstances it was plain that the Official 
Liquidator could not reduce the balance outstanding 
at the date of liquidation by disputing the liability of 
P to repay the whole sums advanced. [p. 550, col. 1.) 

Messrs. Lionel L. Cohen, K. C., and 
S. P. Khambaita, for the Appellant. 

The Hon. Denys Buckley, for the Res. 
pondent. 

Sir George Ranklin.—In this case two 
appeals have been consolidated. The 
arise out of proceedings taken in the wind- 
ing-up of a Company called T. R. Pratt 
(Bombay), Limited (herein called “Pratts”) 
which was registered in 1919 under the 
Indian Companies Act, 1913. OnJune 22, 
1932, it was ordered by the High Oourt 
of Bombay to be wound up. The order 
appealed from is dated September 18, 
1935, and was made by a Division Bench 
on appeal from Kania, J. It dealt with 
two separate but inter-related claims 
against Pratts—one preferred by E. D. 
Sassoon & Oompany, Limited, and the 
other by M. T. Limited (in voluntary liqui- 
dation). The claim of the former (herein 
called “the Sassoon Company’’) was to be a 
secured creditor of Pratts for Rs. 4,91,234 by 
virtue of an equitable mortgage evidenced 
by an indenture dated February 28, 1928, 
and confirmed by another indenture dated 
August ll, 1931. The claim of M. T. 
Limited was intended as an alternative 
to the claim of the Sassoon Company: it 
was that if the latter failed to establish 
its claim, M. T. Limited should be ade 
mitted to rank as unsecured creditors in 
respect of the said sum of Rs. 4,91,254. 
Kania, J. by order dated July 11, 1934, 
ailowed the claim of the Sassoon Company 
and held that the claim of M. L. Limited 
was valid in the alternative. The Division 
Bench [Beaumont, O. J. and Wadia, J.] 
disallowed the claim of the Sassoon Com- 
pany and accepted the claim of M. Ti 
Limited. The appellants before the Board 
are the Sassoon Company which appeals 
from the rejection of its claim and the 
Official Liquidator of Pratts, who disputes 
both claims. 

From 1920 until the liquidation in 1932, 
Pratts was financed by loans from M. T, 
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-- Limited who in turn were financed by loans 
from the Sasscon Company. The course 
of dealing between M. T. Limited and 
Pratts, as disclosed by iheir books, was 
for interest to be charged at 6 per cent. 
per annum on the half-yearly balances; 
on that basis the amount for which M. T. 
Limited claim to prove is correctly cal- 
culated. The Official Liquidator resists 
the claim cf M.T. Limited on the ground 
that from 1920 to 1928 the sums advanced 
were in excess of the borrowing powers 
of the directors of Pratts under Art. 73 
of Table A being more than the amount 
of Pratts’ issued share capital which was 
five lacs of rupees. The consequences of 
this breach of Art. 73 need not, however, 
be considered until the claim of the Sas- 
soon Company has first been examined. 
There is no dispute as to the execution 
of the indentures of 1928 and 1931 to 
both of which all three Companies: —Pratts, 
M. T. Limited, and the Sassoon Oompany 
—were parties. The main though not the 
sole objection taken to the Sassoon Oom- 
pany's claim under these instruments is 
that the directors of Pratts were dis- 
qualified under s. 91-B ofthe Indian Com- 
panies Act from entering into them on 
behalf of Pratts since they were all di- 
rectors and share-holders of M. T. Limited. 
On this question itis important to enquire 
whether the Sassoon Oompany is shown 
by the evidence tohave had notice both 
in 1928 and in 1931 of the fact that all the 
‘directors of Pratts were interested in M. T. 
Limited. If-not, it will be necessary to 
construe the indenture of February 28, 


1928, to determine whether it was intra -mond was added 


vires of kratts and to ascertain the amount 
due thereunder in the events which have 
since happened. If, however, notice must 
be imputed to the Sassoon Oompany of 
the fact that in 1923 and 1931 Pratts’ 
directors were share-holders and directois 
of M. T. Limited, then the claim of the 
Sassoon Company fails, and the claim of 
M. T. Limited must be examined. 

Pratts was incorporated in 1919, and by 
c. 6 of its memorandum a firm called 
H. M. Mehta & Co. were appointed its 
managing agents for 30 years in con- 
sideration of their services as promoters. 
A written agreement dated July 5, 1924, 
shows the partners of the firm to be H. M. 
Mehta, Mani H. M. Mehta ana F. H. 
Mehta. Though it was intended to adopt 
certain draft articles of association, no 


articles of asscciation were adopted or A. J. Raymond 


filed and Table A accordingly applied. 
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The authorised capital consisted of 2,000 
preference and 3,000 ordinary shares of 
Re. 100 each, making 5 lacs in all. The 
2,000 preference shares were held by no- 
minees of H. H. the Maharaja of Gwalior. By 
1921. 2,990 ordinary shares came to be held 
by M.T. Limitted, and 10 by directors of 
Pratts, who from 1924 onwards also held 
some 400 shares as nominees of M. T. Li- 
mited. The objects of the Company were 
to dealin molor cars and other vehicles 
and appliances used therewith but power 
was taken to hold immovable property to 
erect buildings and to borrow money. 

M.T. Limited was registered - in 1920. 
Among the original subscribers to the 
memorandum appearthe namesof H. M. 
Mehta, F. H. Mehta, M. G. Parekh, O. G. 
Parekh, Sir Victor Sassoon and A. J. Ray- 
mond. The promoters were F. H. Mehta 
and Company, Limited, in which all these 
gentlemen were share-holders. F. R. Mehta 
and Oo., Ltd. were by the memorandum 
of M.T. Limited, made their permanent 
managing agents. Bycl. 3-D of the memo- 
rendum one of the objectsof M. T. Limit- 
ed, was to purchase the ordinary shares of 
Pratts. Thé authorised capital was twenty 
lacs of rupees divided into 15,000 ordinary 
and 5,000 preferencs shares of Rs. 100 each. 

The Sassoon Company is a private Gom- 
pany limited by shares. The evidence of 
its head accountant is that the firm of E. 
D. Sassoon and Oo., became a limited 
Company in 1921. Ite first directors swere 
Sir Victor Sassoon, R. E. Sassoon, Albert 
Raymond. and another gentleman ‘of the 
name óf Sassoon. In 1921 Mr. A. J. Ray- 
to the board. From 
1924—28 the board’ consisted of Sir Victor 
Sassoon, Mr. R. E. Sassoon, Mr. A.J. Ray- 
mond and Mr. Albert Raymond. In 1928 
Oaptain Derek Fitzgerald was added, Ac- 
cording to a return dated November 18, 
1931, Bir Victor Sassoon had ceased to be 
a director and a Mr Fred Stones -had joined 
the board. At the end of 1920 the Sassoon 
Oompany was debited in the ledger of M. T. 
Limited, with the cost of 5,000 shares in 
the latter Company. On November 3, 1921, 
the board of the Sasscon Ccmpany resolved 
that Mr. A. J. kaymond as managing direc- 
tor be authorised to exercise ae powers 
that the directors themselves are empowered 
to exercise as a board. On April 24, 1924, 
Mr A. J. Raymcnd joined the board of 
Pratts. On April 3, 1928, the minute book 
of the Susscon Company records that Mr. 
issigned the office of 
managing director and alsothat Mr. Albert 
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Raymond was appointed a managing direc- 
tor and invested with all powers that the 
directors were empowered to exercise as a 
board. On September 26, 1928, the minute 
book of Pratts records that Mr. A. J 
Raymond was given leave of absence for 
81x months and that Mr. Albert Raymond 
joined the board of Pratts. 

From 1921 onwards M. T. Limited held 
the whole of the ordinary shares (save ten) 
of Pratts and every director of Pratts was 
a share-holder in M. T. Limited. That the 
management and control of Pratts was in 
the hands of M. T. Limited is not in doubt 
as it was clearly the intention with which 
M. T. Limited was incorporated. According 
to the annual balance sheets of M. T. Li- 
mited the transactions between the three 
Oompanies can be tabulated as shown here- 
under. The 
treated as a creditor of Pratts but of M. T. 
Limited and the finance obtained b y Pratis 


ey treated as obtained from M, T. Limit- 
ed — _ 


Due by Pratts Due by M.T. 


to M.T.. to Sassoons. 
Re. Ra. 
1921 ‘ 12,17,069 6,894,791 
1932 13,04,758 7,99,978 
1933 18,28, 514 8,24,3 
1924 10,383,665 8,00,010 
1925 7,895,727 . 80,010 
1926 ~ ` se 9,16, 800 8,986,798 
1927 l 6,16,211 8,81,973 
1938, _ = 548,178 717,914 
LT 29 eae. 4,98179 85,745 


99 n 2 PEE 
- Jing 92,3982 00 en oo 
* Inclusive of interest up to the.end of 1931, 

In 1926 the Sassoon’ Company was minded 
to obtain security'from M. T, Limited which 
owed Money to the Calcutta and Rangoon 
‘branches” as well as to the Bombay house 
—the total being over 13 lacs of rupees. 
Mr. Albert Raymond and Sir Victor Sas- 
soon having given “very careful considera- 
tion to the pointsraised by M. T. Limited, 
the Sassoon Company wrote to M. T. Limted 
insisting upon obtaining an equitable 
mortgage of' “your Bombay properties” 
(March 8, 1926), a phrase which by April 15 
of that year is found to include a property 
belonging to Pratts: On April 28, the 


directors of M. T. Limited not only resolved. 


to-grant & mortgage over a property known 
a8 Collings Building which belonged to M. 
T. Limited but passed a resolutión that by: 
way of security for the nine lacs borrowed 
from the Sassoon Oompahy and advanced 


_ to Pratts an equitable mortgage be:created . 


“in favour of he Bassun Oompany of the 
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Sassoon Oompany was not - 


_strument.; ‚in .the 


a sufficient compliance- with Art. 
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property known as‘100s, Hughes Road 
(“Pratts Building”) the property’ of Praktis. 
In the end, by way ofa fair division bet- 
ween the two properties of the total amount 
of M. T. Limited’s indebtedness to the 
Sassoon Company, each building was charge 
ed for half, viz., 44 lacs of rupees. On 
October 14, 1926, the mcrtgage of Collings 
Building was completed. Asthe leasehold 
title of Pratts to Pratis Building had to be 
perfected, the deeds were not. deposited 
with the Sassoon Company until November 
1927. After much correspondence between 
the Sassoon Company and M. T. Limited 
and their agents, F. H. Mehta & Oo., Ltd., 
the form of the agreement was settled, and 
on February 23, 1928,two board meetings 
were held, one at 5 P. m., and the other at 
5-15 p.m. Atthe first the board of Pratts 
resolved upon the execution of the deed 
and -authorised two of its members to affix 


‘the sealof the Company. Five members 


were present, H. M. Mehta, A. J. Ray- 
mond, O. G. Parekh, Mani H. M. Mehta and 
F. H. Mehta. Al the second the same persons 
as the board of M. T. Limited did the same 
on behalf of M. T. Limited. On February 28, 
the indenture was executed: the seal of 
each Company being affixed by the same 
two directors O. Q. Parekh and F. H. Mehta 
“pursuant to the resolution of the board 
of directors.” “In the case of M. T. Limited 
their secretary, Mr. 8. M. Chothia, “countar- 
signed” as part of the execution of the in- 
case of _Pratts. the 
signature of the two directors was witness- 
ed- by: two“ persons, Mr. Satgar and, Mr, 
Krishna Rao, 7 ne g os: s 


In 1931 it was noticed that the articles 
of association which had been intended 
for Pratts had neither-been adopted nor 
filed, so that Table A applied to the Com- 
pany. As the secretary of Pratts had not 
signed the indenture of February 28, 1928, 
it was~doubted whether the execution was 
76 of 
Table: A. The Sassoon Company called for 
a deed of confirmation. Accordingly H. M. 
Mehta, M. He Mehta and Fi H. Mehta, ‘on 
August 4, 1931; as the board of Pratts, and 
on August 11, 1931, as the board of M. T. 
Limited, passed-the resolution necessary in 
that behalf and both: seals were duly 
affixed by M. H. Mehta and F. H. Mehta 


: “pursuant to the resolution of the board 


of directors” in each case. Apart from the 


' three gentlemen of the name ot Mehta the 


board of. Pratts in- 1931 included Mr, 
Albert Raymond who was a member of the 
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board of M. T. Limited as well as of the 
Sassoon Company. Mr. M.G. Parekh had 
died on December 6, 1930. Mr. O. G. 
Parekh had been on the board of Pratts 
nd of M. T. Limited since 1921: he was 
a shareholder in M. T. Limited and of 
F. H. Mehta & Oo., Ltd. He does not ap- 
pear to have a member of either board 
Pratts of M, T. Limited) in August, 1931, 
though he was amember of both in the 
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previous year and again in the following 
year. 

It may tend to clearness if the parti- 
culars as to the directorates of the three 
companies concerned are stated in tabular 
form: the figures of shares held are as at 
the time of the winding up of Pratts in 
1932. Since 1924 the board of Pratts and 
of M. T. Limited had been constituted of 
the same persons a3 in February, 1928 :— 


SABSOONS 
DIRECTORS HARES HELD DrracToRs ; Serius Harp Dirz0TroRs 
February 1928 1933 February 1928 1932 February 1928 
Mehta, H M. 52 Mehta, H M, 897 Sassoon, Sir V. 
Mani, M. B. 52 Mani, H. M 335* R. E. 
JH, 52 F. H. 334* Raymond, A. J. 
Parekh, M. G. 5l Parekh, M. G. 524 Albert 
‘0.G 31 0. Q. 534 
Sassoon, Sir V 60 Sassoon, Sir V. 100 
Raymond, A. J 50 Raymond, A. J. 200 August 1931 
August 1931 1933 August 1931 1932 Sassoon, Sir V. 
Mehta, gTr erT 52 Mehta, T pn RA = a 
ani, | 53 Mani, H. M. Raymond, A. J. 
52 F. EB. 334* im Albert 
Raymond, Albert 50 Raymond, Albert 100 Fitsgerald, D. 


*Jointly with H, M. Mehta, 


Section 91l-B was inserted into the Indian 
OCompanies.Act (VII of 1913) by Act XI of 
1914 and at the time of the transactions 
now in question it read as follows :— 

“9)1-B.—(1) No director shall, as a director, vote 
on any contract or arrangement in which he is 
either directly or indirectly concerned or interested; 
and if he does so vote, his vote shall not be counted: 

Provided that the directors or any of them may 
vote on any contract of indemity against any loss 
iwhich they or any one or more of them may suffer 


by reason of becoming or being aureties or surety 
for the Company. 
(2) Every director who contz the provisions 
of sub-s, (1) shall be liable “toa fine not exceeding 
one thousand rl Ya < 

(3) This section shail not apply to a private 


Company. 

Their Lordships are of opinion that the 
indentures of February 28, 1928, and 
August 11, 1931, embody a contract or 
arrangement in which each director of 
Pratts was concerned or interested within 
the meaning of the section by reason of 
his being a director and share holder in 
M. T..Limited.: The section is a concise 
statement of the general rule of equity 
which was fully considered and explained 
by the Court of Appeal (Cozens-Hardy 
M. R., Swinfen Eady, L. J. and Pickford, 
L. J.) in Transvaal Lands Company v. 
New Belgium (Transvaal) Land and De- 
vel ment Company (1): ` 


a director of a peg) smd has an interest 
as share-holder in another mpany or is in 6 


fiduciary position towards and owes a duty to 
Ri (1014) Ob, 488 at p. 603; 59 8 347; 31 T L 


another Company which is proposing to enter into 
engagements with the Company of which he js a 
director, he ig in our opinion, within this role. He 
has a personal interest within this rule or owes 
a duty which conflicts with his duty to the Com- 
pany of which he is a director. It is immaterial 
whether this conflicting interest belongs to him 
beneficially or as a trustee for others. He is bound 
to do as well for his cesiuts trust as he would 
do for himself. Again the validity or invalidity of 
& transaction cannot depend upon the extent of the 
adverse interest of the fiduciary agent any more than 
upon how far in any particular case the terms of a con- 
tract have besi:the best obtainable for the ip 

of the cestui gue trust, upon which subject’ ‘no 
enquiry is perimtted.” 

Subject to .the question whether the 
Sassoon Company had notice of the facts 
asto the interest of the directors of Pratts, 
their Lordships think, therefore, that the 
indentures of February 28, 1928, and 
August 11, 1931, are voidable by the 
Official Liquidator. They are not of opinion 
that s. 91-B would operate to deprive .of 
the benefit of his contract with the Oom- 
pany athird party who had no notice of 
the defect in the directors’ authority. This 
would be contrary to principle: such a 
person would be entitled to assume that 
the internal management of the Company 
had been properly conducted. Royal British 
Bank v. Turquand (2). But on the facts 
of the present case their Lordships think it 
impossible to regard the Sassoon Company as 
ignorant that in any question between Pratts 
and M. T. Limited the former had -no 


(9) (1858) 8 El. & BL 397; 85 L J QB317;2 Jur. a) 
663; see 472. s 
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independent board and indeed no single 
direcior who was not interested on behalf of 
M. T. Limited. The fact that one of the 
directors taking part in the resolu- 
tion of February 28, 1928, was their own 
Managing director clothed with all the 
powers of their own Board, is both a 
striking and important fact but it is not 
by itself the determining feature of the case. 
At the meeting of August 4, 1931, no 
director of the Sassoon Company was pre- 
sent. A carefuland able argument was 
addressed tother Lordships by Mr. Romer 
and Mr. Russell based upon In re Hamp- 
shire Land Company rh In re Fenwick 
Stobart and Co, Ltd. (4)and In re David 
Payne andCo. (5). But the facts which 
affect the validity of the mortgage here 
in question cannot be regarded as mere 
items of information which had been 
acquired by an individual director privately 
or in his capacity as director of Pratts 


and which he might or might not be exe 


pected to share with his co-directors on the 
Board of the Sassoon Oompany. 

The Sassoon Company had for seven 
years been financing Pratts through M. T. 
Limited, and though the latter was their 
debtor had determined in 1926 to obtain 
property of Pratts as security for their 
debt.. Control of Pratts by M. T. Limited 
had been the basis of their dealings. 
They were interested as financiers both in 
the extent and in. the method of this control 
and there had been ample time and 
opportunity to acquire familarity with these 
matters in detail. | | 

To what extent Mr. R. E. Sassoon was 
active aga director is left in doubt upon 
the evidence but the case of the Sassoon 
Company would not be improved by assum- 
ing that he left the direction of the Oom- 
pany's affairs to his co-directors. Up to 
1923 Mr. A. J. Raymond and thereafter 
Mr. Albert Raymond was in primary charge 
as managing director with full powers. 
Sir Victor Sassoon may have exercised a 
less detailed supervision but was certainly 
an active director. He and Mr. A. J. 
Raymond were both original subscribers 
to the memorandum of M.T. Limited and 
to that of F. H. Mehta & Oo., Ltd., the 
managing agents. Sir Victor himself was 
one of the first directors of the latter. He 
had been on the Board of Pratts since 
1922 and Mr. A. J. Raymond since ‘1924. 


‘ ® 
3) (1896) 2 Oh. 743. 
(4) 1908) 1 Oh. 507; 71 “L J Oh, $91; 86 L T 198; 9 


on e 
(5) (1904)3 Oh, 608, 
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since 1920 and Mr. A. J. Raymond since 
1921. He went carefully into the question 
of security in 1926. It may safely be 
taken, therefore, that the Mehtas and the 
Parekhs and the interests they represented 
were as well-known to the Sassoon 
directors asthe Raymonds and Sassoons 
were tothem. That M. T. Limited, which 
was putting forward Pratts’ property as 
security, held all save ten of the ordinary 
shares in Pratts and that the directors of 
Pratts had for years been directors of 
M: T. Limited—these are facts which it 
was the business of the Sassoon Company 
as financiers to know, and which as their 
Lordships think the directors came to 
know in the course of their business. 


There is no reason to suppose that Sir 
Victor Sassoon, Mr. Albert Raymond, 
Mr. A. J. Raymond or Mr, R. E. Sassoon 


(the directors of the Sassoon Oompany in 
1928) would have any difficulty in ap- 
Preciating them; or would fail to grasp the 
obvious facts that the directors of Pratts 
had no real interest in Pratts save 
through their interest in M. T. Limited, 
and that the Gwalior nominees were leav- 
ing the control of Pratts to M. T. Limited, 
the holder of the ordinary share capital. 
These facts cannot be regarded as extrac 
neous information beyond the cognizance 
of the Sagsoon Oompany; they are facts 


which had a direct and important bearing 


on its dealings throughout. All the in- 
formation which is material was really 
public property ascertainable without 
difficult by any one under s. 87of the 
Act. In their Lordships’ opinion the 
Sassoon Company cannot on the facts dis- 
claim knowledge of the interest of the 
directors of Prattsin 1928 or 1931 and 
were not entitled to assume on either oce 
casion that the provisions of s. 91 (b) had 
been complied with. No case of ratifice- 
tion by the preference share-holders of 
Pratts can be made out, and the result is 
that the Official Liquidator is entitled to 
avoid the equitable mortgage which is the 
Sassoon Company's sole ground of claim in 
tho winding-up of Pratts. 
The right of M. T. Limited to prove as 
unsecured creditors for the balance out- 
standing atthe date of the winding-uy 
order was affirmed by both Oourts in India. 
On the ground that from 1921 to 1928 their 
advances exceeded the limit imposed (by 
Art. 73 of Table A) upon the powers of 
the directors of Pratts the Official Liquidator 
resists the proof, notwithstanding that at 


t 


550 


the time of the liquidation (and indeed for 
three years before) the balance due was 
within the limit Their Lordships construe 
Art. 73 as limiting the directors’ authority 
to borrow. The requirement of the article 
is that the directcrs shall so reatrict their 
borrowing that the amount for the time 
being remaining undischarged shall not 
exceed the limit specified The intention 
of.the article is nat satisfied by treating 
it as a direction that beyond the speci- 
fied limit further borrowings, though not 
prohibited, are to be expended in reduc- 
tion of existing loans. Assuming, however, 
that the directors from 1921 to 1998 ex- 
ceeded their authority in so far as the 
advances obtained from M. T. Limited 
exceeded five lacs of rupees, the loans 
were not ultra vires of the Company, and 
there are concurrent findings of the Indian 
Courts that the money was received by 
the Oompany and applied for its purposes. 
In these circumstances it is plain that the 
Official Liquidator cannot reduce the 
balance outstanding at the date of liquida- 
tion by disputing the liability of Pratts 
torepay the whole sums advanced. The 
question of interest on the sums borrow- 
ed inexcess of the limit of five leg is, 
however, another matter. Before their 
Lordships, as before the Division Bench of 
the High Court, it was contended for the 
Official Liquidator that the whole account 
gince 1920 should be revised and recon- 
structed so a8 to eliminate all charges for 
interest upon advances in excess of five laca. 
In the High Court Beaumont, 0. J., 
and Wadia, J., refused to entertain 
this argument which had not been urged 
before Kania, J., and was not mentioned 
in the memorandum of appeal to the 
Division Bench. They considered that 
tbe Official Liquidator was in great diffi- 
culty upon this point by reason that his 
Oounsel at the trial had stated that he did 
not dispute the correctness of Pratts’ ac- 
countin the ledgers of M. T. Limited 
and had consented to this being marked 
as an exhibit without any proof. In their 
discretion they refused to entertain the 
Liquidator’s claim—then for the first time 
put forward—to bave an account directed 
upon principles which would eliminate a 
portion of the interest which has been 
charged from 1921 onwards. Their Lord- 
ships desire totake every care that an 
admission ` should not be strained. 
Mr. Lionel Cohen's argument upon this 
point merited and has received particu- 
lar attention, ‘But their Lordships do not 
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find that the High Court has erred in this 
respect, and see no reason for interfering 
with the discretion which they have exer- 
cised. The appeal of the Official Liquida- 
tor must accordingly fai] and it becomes 
unnecessary that their Lordships should 
discuss the arguments forcefully advanced 
by. Mr. Buckley on behalf of M. T. Limited 
in defence of their right to interest. 
Their Lordships will humbly advise His 
Majesty that both appeals should be dis- 
missed. The Sassoon Oompany will pay 
half of the costs of Pratts in this con- 
solidated appeal and Pratts will pay the 
costs of M. T. Limited. 
D. Appeal dismissed 
Solicitors for the Appellant.—Mesers. 
T. L. Wilson & Co. 
Solicitors for the 


Respondent.— Messrs. 
Linklaters & Paines. 





OUDH CHIEF COURT 
Second Oivil Appeal No. 264 of 1937 
March 2, 1938 

YORKER, J. 
BOULAI AND anotagR—~PLAINTIFFS— 
APPRLLANTS 
versus 
‘GAYA DIN AND ANOTHER —DAPRNDANTS 
— RESPONDENTS 

Oourt Fees Act (VII of 1870), 8 7 (v) (d)—Ondh 
Osvil Rules, r. IV—Suit by tenant for recovery of 
possession from trespasser—Oourt-fee  payable— 
Market value of land—Measure of. 

Where the object of the suit by a tenant for 
recovery of possession from a trespasser is the 
same a8 in the case ofa sujt between rival claim- 
ants the case comes under s, 7, (v) (d) of the Court 
Fees Act, and the rule of the Oudh Oivil Rules 
applicable is r. IV and the market value should 
be’ calculated at either 10 times or 20 times the 
annual rent as stated in the rule, 


B. C. A. against an order of the Additional 
Civil Judge of Gonda, dated March 12, 
1937, affirming the decree passed by the 


Court of the Munsif, Tarabganj, dated 
May 30, 1936. 
Mr. S. N. Roy, for the Appellant. 
Judgement.—I have heard learned 


Counsel, and theStamp Reporter has shown 
the ground of his assessment. The latter 
would bring the case under 8. 7; (v) (d) of 
the Court Fees Act, and doubtless to that 
extent he is correct. He further refers 
to r. 269 A of the Oudh Oivil Rules. 
Under these rules he seeks to bring the 
case under rT. 1 (d), but it appears to me to 
be clear that the rule applicable is r. IV 
which provides that 

“in suite for possession of land between rival tenants 
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the value of the land should be calculated at 10 
times the annual ient payable for the land in the 
case of statutory end non-occupancy tenants and 
20 times the annual rent payable for the land 
in case of tenants having right of occupancy.” 

It is true tnat the present suit was a 
suit by a tenant to recover possession 
from a trespasser, but the object of the 
suit is precisely the same as in the case 
of a suit between rival tenants, and in 
my opinion en the analogy of r. IV, the 
market values should be calculated at 
either 10 times or 20 times the annual 
rent as statedin the rule. In the present 
case it is stated that the appellants are 
statutory tenants and the basis of taxation 
should, therefore, be 10 times the annual 
rent payable for the land. On this view 
the amount of court-fee paid already in 
the lower Qourts and in this Oourt is 
correct, and no further amount, in my 
opinion, i3 taxable. 

D. Order accordingly. 





PRIVY GOUNCIL 
Appeal from the Allahabad High Court 
March 18,1938 . 
Lorp Werieat, Logp Komer, SIR LANOBLOT 
SANDERSON, SIR BHADI LAL AND 
SIR Gaoran RANKIN 
GAEKWAR BARODA STATE RAILWAY 
— Å PPRLLANT 


versus 
Hafiz HABIB-UL HAQ AND OTaRRE— 
RESPONDENTS 

Oivil Procedure Code (Act V of 1908), ss. 86, 87~ 
Suit against Prince—Oontract between plaintiff and 
Engineer-in-Chtef of Baroda State Ratlway—Suit 
on contract against Ringineer-in-Chief—Sutt held in 
reality against Prince—Ratlway held not Corpora- 
tion under assumed name—No certificate having 
been obtained under sa. 86, 87, suit held not main- 
tatinable. 

Ssotions 86, 87, Civil Procedure Oode, relate to an 
important matter of public polio in India and the 
express provisions contained therein are imperative 
and must be observed. 

The contracts for supply of sleepers were made in 
Baroda between the plaintiff and aM who signed 
the contracts as“ Manager and Engineer-in-Ohief, 
Baroda State Railway.” The plaintift filed his suit 
in the Court of the Subordinate Judge of Agra, 
claiming for the balance of the price of the sleepers 
supp tee plus retrenchment money, and damages for 
failure to take delivery of the remainder of the 
sleepers ‘and wood. e written statement was 
signed by the then manager and Engineer-in- 
Ohief of the said Railway. It contained many de- 
fences including the following plea, “the suit not 
having been filed against the proper party is not 
maintainable; the defendant Railway is owned by 
H. H., the Maharaja Gaskwar of Baroda, a Sovereign 
Prince, and is managed by His Highness’ Govern- 
ment; the claim against the Manager and Engineer- 
in-Chief of the defendant Railway who is only a paid 
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servant of the State is bad in law”. The Subordinate 
Oourt and also the High Court held that the defendant 
Railway was a Corporation, of which H. H. the Gaek- 
war wasthe owner who carried on business under 
an assumed name and that the suit, therefore, could 
be instituted against that assumed name without 
in any manner infringing the provisions of s. 86 
ofthe Oivil Procedure Oode, and that the case was 
governed by O. XXX, r. 10: 

Held, that H H. the Gaekwar was a Sovereign 
Prince within the meaning of ss 86 and 8/, Oivil 
Procedure Code, and that no certificate having been 
obtained as provided by s, 86,and further that no 
such certificate could have bean obtained as none 
of the conditions contained in s. 86 (2) (a), (b) and 
(e), were applicable to this case, the suit could not 
be maintained ; : ; | 

Held, also that a notification of the State which 
was onder the heading “ Supreme Court" No. 77 of 
1921-92, dated April 16,1922, was no mors than a 
direction ating the procedure as to suits relat- 
ing to the Railway Administration and the working 
of the State Railway in Baroda. It provided that 
such suits in Baroda were not to be regarded ag 
suits against the State but were to be considered as 
other suits and it gave directions as to the Oourta 
‘in Baroda in which the said suits might be insti» 
tuted. The notification related to the State of 
Baroda only and was merely 8 piece of internal ad- 
ministration with respect to the Oourts in Baroda 
in which the suits therein referred to wereto be 
instituted and the procedure to be adopted in con- 
nection therewith. The notification, afforded no 
evidence whatever that H.H. the Gaekwar intend- 
ed to make the Railway Administration a legal 
entity or to establish it as a Oorporation : 

Held, further that the suit was in reality, though 
not in form, a suit against H. H. the war of 
Baroda and if the judgments ofthe Oourts in India 
were allowed to stand, they would have far-reaching 
results and might have the effect of nullifying the 

rovisions of ss. 86 and 87, of the Oivil Procedure 
Sode, which are mandatory and provisions of which 
could not be waived by allowing the defendant 
Railway to defend the sait on its merits and to pro- 
duce evidence and take the chance of getting a Judg- 
ment in his favour, when in fact the written state- 
ment contained the plea that the suit was not filed 
against the proper party and was not maintain- 
b 


& i ; 

Sir William Jowitt, K. O. and Sir Thomas 
Strangman, for the Appellant 

Messrs. C. S. Reweastte. K. Ons Ab iul 
Majid and Dingle Foot, M. P. forthe Res- 
pondents. o 

Sir Lancelot Sanderson.—Thia is 
an appeal frem a judgment and decree 
of the Higa Court of Judicature at Allah- 
abad dated December z2, 19833, which 
varied but in the main confirmed a judg- 
ment and decree of the Subordinate Judge 
of Agra dated July 3,19¢9. The suit was 
brought by Mohammad Habib-ullah, who 
died after the judgment of the Trial 
Court was given and during the pendency 
of the appeal to the High Oourt. The 
respondents to this appeal were brought 
on the record as his heirs and personal 
representatives. The defendant in the suit 
was described as “The Gaekwar Baroda 


552 


Staie Railway through the Manager and 
Engineer-in Obief" of the said Railway. 

The plaintiff wes a timber merchant, 
and in April, 1923, he entered into four 
contracts for the supply of sleepers for 
the said Railway in Baroda which are the 
subject-matters of this appeal. A fifth 
contract for lhe supply of shisham wood 
was also comprised in the suit. 

The contracts were made in Baroda 
between the plaintiff and a Mr. Martin 
who signed the contracts as “Manager and 
Engineer in-Ohief, Baroda State Railway”. 
No sleepers were delivered in respect of 
two contracts. The other two contracts 
were partly performed by the delivery of 
sleepers. It wes alleged on behalf ofthe 
defendant that the sleepers which were 
delivered were not in accordance with the 
contracts and for this and other reasons 
which need not, now be specified, all the 
contracts were cancelled by a letter dated 
May 3, 1924, from Mr. A. T. Houldcroft 
who was then the manager and engineer- 
in-chief of the railway, which was said to 
have been received by the plaintiff on 
May 7, 1924. The plaintiff filed his suit 
on May 7, 1927, in the Court of the 
Subordinate Judge of Agra, claiming 
Rs. 38,185-12-0 for the balance of the 
price of the sleepers supplied plus re- 
trenchment money, and Rs. 1,16,720-14-0 
damages for failure to take delivery ofihe 
remainder of thesleepers and wood. 

The written statement, which was filed 
on Decemter 10, 1927, was signed by 
Mr. ©. Allan Cooke, who was then the 
manager and engineer-in-chief of the said 
railway. It contained many defences in- 
cluding pleas that the Agra Court had no 
jurisdiction to try the suit, and that the 
suit was barred by limitation, but the 
main question which their Lordships have 
to consider in this appeal arises in respect 
of the following plea: 

“24, The snit not having been-filed against the 
proper party is not maintainable; the defendant 
railway is owned by H. the Maharaja Gaekwar 
of Baroda, a Sovereign Prince, and is managed by His 
Highness’ Government, the claim against the 
Manager and Engineer-in-Chief of the defendant 


railway who is only ayaid servant of the State is 
bad in law.” 


Many issues were rettled and tried by 
the Subordinate Judge, and the issue in 
connection with the above-mentioued plea 
was as follows: 

“Is the gina Gaekwar of Baroda g necessary 
party to the suit? Is the suit as framed main- 
tainable?” < 

This raises an important question, for 
it ‘was alleged on behalf of the defendant 
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that the suit was in reality, thovgh not 
in form, a suit against H.H. the Gaekwar 
of Baroda, that .it had been framed in the . 
above-mentioned manner because of the 
difficulty in the plaintiff's way caused by 
the provisions of ss. 86 and 87 of the . 
Civil Procedure Code of 1908, to which 
further reference will presently be made, 
and that it was an attempt to fix H.H. 
the Gaekwar with liability in this indirect 
manner. 

The Subordinate Judge made a decree 
in favour of the plaintif for the price of 
material supplied including retrenchment 
money Rs. 37,065, interest on the said 
amount Rs. 141,430, damages Rs. 50,004 
minus Rs. 112 for shisham log wood which 
he held was barred by time, balance 
Rs. 49,942, total Rs. 1,01,437, with further 
directions as to interest and costs. The 
defendant appealed to the High Court, 
which ordered and decreed that the appeal 
should be allowed in part, and that the 
Subordinate Judges decree should be 
modified to the extent that the amount 
decreed thereunder should be reduced by 
Rs. 7,797-9 0 and that in other respecta 
the aforesaid tecree should be confirmed 
and the appeal dismissed. 

The defendant applied to the High Oourt 
for leave to appeal to his Majesty in 
Council and the grounds of his application 
admittedly included substantial questions 
of Jaw. 

The learned Judges of the High Court 
allowed the application and certified that 
“Ag regards the value and nature of 
the case it fulfils the requirements of 
s. 110 of Act No. V of 1908. A 
preliminary objection was taken by the 
learned Counsel on behalf of the plaintiff 
respondents that the appeal was incom- 
petent for non-compliance with the pro- 
visions of the Civil Procedure Code, ss. 108 
and 110. 

In support of this contention reference 
was made to the judgment of the learned 
Judges of the High Gourt who granted the | 
above mentioned certificate. 

In that judgment it was stated that 
“the valuation of the suit in the Court 
below being above Rs. 10,000 and the valua- 
tion of the proposed appeal to His Majesty 
in Council being also above Rs. 10,000 and 
the Courts in India having differed, the 
case satisfies the requirements of, law 
under a. 110, Civil Procedure Code, and 
we certify accordingly”. The point which 
was taken by the learned Counsel was 
that the learned Judges weré wrong in 
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holding that the Oourts in India had 
differed, inasmuch as the decree of the 
Subordinare Judge was confirmed by the 
High Court in all respects, except that 
the amount decreed by the Subordinate 
Judge in the plaintiff's favour was reduced 
by Rs. 7,787-9 0. 

It was argued that the decree of the 
High Ocurt really affirmed the decree of 
the Court immediately below, and, there- 
fore, that the ground relied on by the 
learned Judges for grantiug the certificate 
Was Wrong. 

Several cases relating to this question 
were cited to their Lordships and it ap 
pears that tle decisions therein are not 
altogether consistent, but their Lordships 
do not propose cn this occasion to consider 
them in detail or to give any decision upon 
the point. The reason for their Lordships’ 
concluzion inthis respect, is that even if 
the decree of the High Court did affirm the 
decree of the Subordinate Judge (which 
their Lordships do not decide), it is 
obvious that the appeal involves substantial 
questions of law and as the value of the 
subject-matter of the suit and of the appeal 
was above Rs. 10,000, the learned Judges 
were right in granting the certificate. 

Indeed the learned Counsel for the plain- 
tiff respondents frankly admitted that this 
wag acase in which their Lordships, if it 
were necessary, would properly grant 
special leave to appeal by reason of the 
important questions of law involved. 

The Subordinate Judge in his judgment 
recorded the admission made on behalf of 
the plaintiff in the trial Court that the 
above-mentioned Railway is “neither a State 
Railway nor a Oompany Railway but is 
owned ana managed by His Highness the 
Maharaja of Baroda through his own men”, 
and it isto be noted that in the course of 
some interlocutory proceedings before the 
trial the plaintiff declined to make His 
Highness the Gaekwar a defendant in the 
Bult. 

The Subordinate Judge, however, found 
it possible to make a decree, as already 
stated, in the plaintiff's favour, holding that 
the railway was a corporation within the 
meaning of the Civil Procedure Code, and 
that it possessed a locus standi of its own 
before the law Courts and could be sued in its 
own name through the head of the Railway 
depar{ment, This conclusion was based 
largely upon the construction which the 
Subordinate Judge placed upon the provi- 
sions of 42 & 43 Vict. e 41 and the 
Indian Railways Act (Act IX of 1890), which 
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the learned Judge considered were applic- 
able to the Gaekwar Baroda State Railway. 
The High Oourt came to the same conclu- 
sion and held that the defendant Railway 
is a corporation, cf which H. H. the 
Gaekwar is the owner. Mg 

One of the learned Judges in the High 
Court noted in his judgment that the 
plaintiff was not suing a Ruling Prince, 
and that he was not trying to execute his 
decree against such a Prince, but stated 
that “what he wants is a decree against 
the defendant Railway which is the prop- 
erty of a Ruling Prince”. He held further 
that it was open in India to the plaintiff to 
obtain his object so long as he did not con- 
travene the express provisions of Code of 
Civil Procedure, and expressed the opinion 
that the petition was “that the owner of the 
corporation carries cn business under an as- 
sumed name and the suit, therefore, can be 
instituted against that assumed name without 
in any manner infringing the provisions of 
g. 86 of the Civil Procedure Code.” 

The other learned Judge agreed with the 
conclusions arrived at by his learned 
brother and added thatin his opinion the 
case was governed by O. XXX,r. 10 of 
the Civil Procedure Oode. 

With all respect to the learned Judges 
their Lordships are unable to assent to the 
propositions and conclusions contained in 
their judgments. The provisions ofes. 86 
and 87 of the Oivil Procedure Uode, 1908, 
are a3 follows : 

“88.—{1) Any such Prince or Ohief, and any 
ambassador or envoy of a foreign State may, with 
the consent of the Governor-General in Council, 
certified by the signature of a Secretary to the 
Government of India, but not without such consent, 
be sued in any competent Court, 

(2) Such consent may be given with respect toa 
specified suit or to several specified suits, or with 
respect to all suits of any specified class or classes 
and may specify, in the case of any suitor class’ 
of suits, the Gourt in which the Prince, Ohief’ 
ambassador or envoy may be sued: but it shall 
not be given unless it appears tothe Government 
that the Prince, Chief, ambassador or envoy :— 

(a) his instituted a suit in the Court against 

the person desiring to sue him, or 
(b) by himself or another trades within the 
local limits of the jurisdiction of the 
Oourt, or | 

(c) is in posseasion of immovable property situate 
within those limita and is to sued with 
reference to such property or for money 
charged thereon. 

(3) No such Prince, Chief, ambassador or envo 
shall be arrested under this Oode, and, except wit 
the consent of the Governor-General in unoil 
certified as aforesaid, no decree shall be executed 
against the property of any such Prince, Chief, 
ambassador or envoy. 

(4) The Governor-General in Oouncil may, by 
notification in the Gasetts of India, authorioo h 
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Local Government and any Secretary to that Govarn- 
ment to exercise, with respect to any Prince, Chief, 
ambassador or envo 
functions dssigned 7 the foregoing sub-sections to 
the Governor-General in Oouneil and a Secretary to 
the Government of India, respectively. 

(5) A person may, as a tenant of immovable 
property sue, without such conssntas is mentioned 
in this section, a Prince, Ohief, ambassador or 
envoy from whom he holds or claims to hold the 
property. 

87. A Sovereign Prince or Ruling Chief may 
sue, and shall be sued, inthe name of his State: 

Provided that in giving the consent referred to 
in the foregoing section the Governor-General in 
Council or the Local Government, as the case mey 
be, may direct that any such Princes or Ohief 
shall be sued in the name of an agent or in any 
other name,” 

The sections relate to an important 
matier of public policy in India and the 
express provisions contained therein are 
imperative and must be observed. 


H. H. the Gaekwar is a Sovereign Prince 
within the meaning of these sections, and 
it was admitted by Coaunsel on behalf of 
the plaintiff respondents that no certificate 
had been obtained as provided by s, &6, 
and further that nosuch certificate could 
have been cbtained as none of the condi- 
tions contained in 8.86 (2) (a), (b) and ʻe) 
were applicable to this case. 

With regard to the above mentioned 
statement as to the position, it is obvious 
that a suit cannot be brought against “an 
assumed name”. There must be some 
juristic entity capable of being sued 
which is using or is known by the as- 
samed name It was, however, held by 
the learned Judges of the High Gourt that 
the “defendant railway came into existence 
under a grant from the Sovereign power 
and it is, therefore, a corporation though 
its owner is one person (His Highness the 
Maharaja of Baroda) and not several 
persons”. Their Lordships cannot find 
any evidence in the record to justify the 
above-mentioned finding and indeed the 
learned Counsel who appeared fer the 
plaintiff respondents admitted, and in their 
Lordships’ op:nicn rightly admitted, that 
he was not able to support the judgment 
of the High tourt cn this or any cf the 
grounds mertioned therein. . 

The learned Counsel, however, contend- 
ed that the conclusicn at which the Courts 
in India arrived, viz, that the railway was 
a corporation capable of being sued was 
correct, and that he could support the High 
Court's decision on a ground not considered 
by the Courts in India. 

He argued that tke question whether the 
railway was a corporation was a question 
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of fact and must be determined ina ac- 
cordance with the law of the State of 
Baroda. For this proposition ke t1elied 
upon two cases, viz, Bunque Internationale 
de Commerce de Petrograd v. Goukassow 

l) and Lazard Brothers & Co. v. Midland 
Bank (2) and especially on the following 
passage in Lord Wright's opinicn at p. 297*. 
English Oourts have long since recognised 
as juristic persons corporations established 
by foreign law in virtue of the fact of 
their creation and continuance under and 
by that law. It was contended that by 
analogy the Courts in British India should 
recognise the railway as a juristic person, 
inasmuch as it could be shown from the 
materials in the record of this case that the 
railway had been established in the State 
of Baroda as a corporation. 

The evidence which was mainly relied 
upon to establish the above contention was 
a notification which was under the headin 
“Supreme Court” No. 77 of 1921-22, date 
April 16, 1922. 

The translation isin the following terms: 

“Subject :— 

In regard to suits arising out of the dealings 
relating to the State Railway not being deemed as 
suits against the State (but) to be regarded like 
other suits. 

Suits relating to the State Railway not to be 
deemed as suit against the State but to be con- 
sidered as other suits. 

The management of the State Railway and the 


work of keeping supervision over it was entrusted 
inthe first instance to the B B. & O. L Railway 


0. 
During that time all suits relating to the Railway 
Administration, like other suits, were filed in any 
Court having jurisdiction but recently for some 
time past the management of that Railway has 
been taken over by the Government of His Highness 
the Gaekwar in its own hands and its management 
is carried by the Railway Department of the State. 
For this reason in order to make it clear whether 
suits relating to the working ofthe Railway being 
taken as ordinary suits, should be filed as before 
in any QOourt having proper jurisdiction, or suits of 
that nature, being regarded as suits against the 
State, should, in the first instance, be filed in the 
Frant Niyayadhishi (District Oourt). (In order to 
make that clear) a note herefrom, No. ilj, dated 
Goo 18, 1922, was issued, relating to Oivil 
Order No 162-82, dated April 7, 1922, as passed 
ecnsequently it is decided that suits arising out of 
the business of the Railway of this State, not be 
regarded as suits against the State, and bein 
considered like other suits, means should be adontcd 
by all concerned to filathem as before in soy Oourts 
of proper jurisdiction " 
It was contended on behalf of the plaintiff 
respondents that by this notification H. H. 
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~*Page of (1933) A. O.—|Ed.] 


1932 


the Gaekwar of Baroda intended to place 
the Gaekwar Baroda State Railway in the 
same ae as the Bombay Baroda and 
Central India Railway Company, which ap- 
parently had managed the said railway 
until H. H. the Gaekwar took the manage- 
ment thereof into his own hands and that he 
thereby intended to establish the Railway 
Administration as a corporation. 

Their Lordships are not able to accept 
that contention: to place such a construc- 
tion upon the terms of the notification, 
would be unreasonable and contrary to the 
ordinary meaning: of its terms, which, in 
their Lordships’ cpinion, are quite plain. 

The notification is no more than a direc- 
tion regulating the procedure as to suits 
relating to the Railway Administration and 
the working of the State Railway in Baroda. 
It provided that such suits in Baroda were 
not to be regarded as suits against the 
State but were to be considered as other 
suits and it gave directions as to the Couris 
in Baroda in which the said suits might be 
instituted. 

The notification related to the State of 
Baroda only and was merely a piece of 
internal administration with-erespect to the 
Courts in Baroda in which the suits therein 
referred to were to be instituted and the 
procedure to be adopted in connection 
therewith. 

The notification, in their Lordships’ 
Opinion affords no evidence whatever that 
H. H. the Gaekwar intended to make the 
Railway Administration a legal entity or to 
establish it as a corporation. 

Reference was made to-a further notifi- 
cation No. 92 of 1921-22, dated June 17, 
1922. This related to the civil and crimi- 
nal jurisdiction over the Okhamandal Rail- 
way and amongst other matters it provided 
that the Indian Railway Act of 1890 and 
tha rules relating thereto had been made 
applicable. It was argued that this notifi- 
Cation was of some materiality for the 
purpose of showing the status of the 
railway therein referred to. 

Ic was, however, admitted by learned 
Qounsel for the plaintiff respondents that 
the Indian Railways Act of 1890 has no ap- 
plication to Barodu and in their Lord- 
ships’ opinion the above-mentioned noti- 
fication affords no assistance to the plaint- 
iff respondents’ case, 

When asked to state how the alleged 
corporaiion was constituted, the learned 
Counsel for the plaintiff respondents con- 
tended that the corporation, as established 
by H. H. the Gaeckwar, consisted of the 
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members of the Railway Administration 
from time to time. 

In their Lordships’ opinicn tbere is no 
evidence on the record to support such a 
contention and it is directly contrary to the 
admission already mentioned which was 
made on behalf of the plaintiff at the trial 
of the suit, viz., “that the railway is 
neither a State Railway nor a Company 
Railway but is owned and managed by 
His Highness the Maharaja of Baroda 
through his own men”. 

Their Lord-hips are of opinion that the 
suit was in reality, though not in form, 8 
suit against H. H. the Gaekwar of Baroda 
and if the judgments of the Courts in India 
were allowed to stand, they would have far- 
reaching results and might have the effect 
of nullifying the provisions of ss. 86 and 
87 of the Oivil Prceedure Oode. 

It was further held by the High Court 
that, even if it be assumed that the suit 
was in reality against H. H. the Gaekwar 
of Baroda, the provisions of s. 86 of the 
Oode -of Civil Procedure could not be relied 
upon because H. H. the Gaekwar had waiv- 
ed his privilege by allowing the defende 
ant railway to defend.the suit on its 
merits and to produce evidence and take 
the chance of getting a judgment in his 
favour. 

-Learned Counsel for the plaintiff respond- 
ents contended that the above-mentioned 
finding was correct. 

Their Lordships cannot accept that con- 
tention. - 

In the first place it appears that the 
Simmons was addressed to and served 
upon the manager of the State Railway. 
He filed a written statement, containing 
the plea which has already been set out 
in full, whereby he alleged that the suit 
was not filed against the proper party and 
was not maintainable. He applied without 
success that this issue should be tried ag 
a preliminary issue. No one purported to 
appear in the suit on behalf of H. H. the 
Gaekwar of Barcda and there is no ground 
for saying that he waived his privilege. 
Further, as already pointed out, the pro- 
visions relating to this matter are statutory. 
They are contained in ss. 86 and 87 of the 
Code of Civil Procedure, they are impera- 
tive, and having regard to the publie 
purposes which they serve, they cannot, 
in tkeir Lordships’ opinion, be waived in 
the manner suggested by the High Conrt. 

Their Lordships therefore are of opinion 
that the suit was not maintainable. In 
view of this conclusion it is not neces- 
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sary to consider the other issues which 
were raised in the Courts in India. 

For the above-mentioned reasons their 
Lordships are of opinion that the 
appeal should be allowed, the decrees of 
the High Court and of the Subordinate 
Judge eet aside, and the suit should be 
digmissed. The plaintiff respondents must 
pay the costs of the defendanteappellant in 
this appeal and in both the Oourts in 
India. They will humbly advise His 
Majesty accordingly. 

D. Appeal allowed. 

Solicitors for the Appellant:— Messrs. 
Gregory Reweliffs & Co. 

Solicitors for the Respondents:—Mesars. 
Douglas Grant & Dold. 





ALLAHABAD HIGH COURT 
Criminal Reference No. 704 of 1937 
December 21, 1937 
ALLsop, J. 

BALLU SINGH AND oraprs—APPLICANTS 
VETSUB 


EMPEROR—Oppositsa Party. 

Public Gambling Act (III of 1887), 8. 13—Unen- 
olosed grove, few paces away from public pathway— 
No interference with access of public—Acoused 
found gambling in such place—Accused having no 
connection with e, held public place— 
Money found at time of gambling—Money produced 
in Oourt—If can be confiscated—Oriminal Procedure 
Code(Act V of 1898), s. 517. 

Where the accused were found gambling on the 
edge of a grove a few paces away from a public 
pathway and there was nothing to show that the 
place wheie they were, was enclosed in any way or 
that the public were, usually excluded from it or 
that the accused had any connection with the owners 
of it, or had any right to fruit or tree in it: 

Held. that the place was a public place within 
the meaning of s. 13, Public Gambling Act. It is 
common knowledge that ordinarily these groves in 
Indien villages are open to anybody to sit in. 
There is normally no interference with eis | 
who wishes to have access toa grove of this kin 
Sukhnandan Singh v Emperor (1), relied on. 

Section 18, Public Gambling Act, does not justify 
the seizure of money. Money is not an instrument 
of gaming within the meaning of that section. In 
Bo far ae the Public Gambling Act is concerned, the 
Magistrate has no authority to confiscate this money. 
But he bas this authority under the provisions of 
s. 517, Oriminal Procedure Code, where it has been 
produced before the Court. 

Or. Ref. made by the Sessions Judge, 
Bijnor, dated September 7, 1937. 

Messrs. S. B. Johari and S. Munir 
Ahmad, for the Applicants. 

The Deputy Government Advocate, for 
the Grown. 

Order.—This is a reference by the 
learned Sessions Judge of Bijnor recom- 
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mending that the convictions unders. 13, 
Public Gambling Act, should be set aside. 
The learned Judge is of opinion that the 
place where the accused were found gambl- 
ing was not a public place within the 
meaning of the Act. He has quoted some 
authority but the cases to which he refers 
are those in which it was held on the 
facts that the place was not a public place. 
I have looked at the ruling in Sukhnandan 
Singh v. Emperor (1). It is there stated : 

“When the public have access to a place without 
their access being refused or interfered with, that 
place is a public place whether the public havea 
right to go there or not.” 

In the present case the applicants were 
gambling on the edge of a grove a few 
paces away from a public pathway and 
there is nothing to show that the place 
where they were, was enclosed in any way 
or that the public were usually excluded 
from it. I think it must be common 
knowledge that ordinarlly these grcves in 
Indian villages are open to anybody to 
sitin. There is normally no interference 
with anybody who wishes to have access 
to & grove of this kind. The accused per- 
sons themselves were in the grove and 
there is nothing, to show that they had any 
connection with the owners of it or of the 
fruit or trees init. They were themselves 
in the grove as members of the public. I sea 
no reason for interference upon that point. 


~The learned Judge has also suggested that 


the order by the Magistrate that money 
found on the Phar should be confiscated to 
the Government should be set aside. The 
learned Judge rightly pointed out that 
s. 13, -Public Gambling Act, does not 
justify the seizure of money. It has 
certainly been held by this Oourt that 
money is not an instrument of gaming 
within the meaning of that section. In so 
far as the Public Gambling Act is con- 
cerned, the Magistrate had no authority to 
confiscate this money. On the other hand, 
however, he had authority ander the provi- 
sicns ofs. 517, Orimiual Procedure Code, 
This property was in the custody of the 
Oourt or had been produced before the 
Court ard the learned Magistrate had to 
make some order for its disposal. Ags it 
was found on the Phar, the Magistrate 
probably was unable to say to which of the 
accused it belonged. In these circum- 
stances he was justified under the provi- 
sions of the section in directing that the 
property should be confiscated. I esee 


(1) 44 A265; 65 Ind. Cas. 419; ATR 1929 AIL 
543; 23 Or. L J 67; 20 AL J 80. 
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no reason to interfere. The reference is declaration brought by tha respondents 
rejected. against him. 

D. Reference rejected. The learned District Judge, however, ov 


LAHORE HIGH COURT 
Second Oivil Appeal No. 532 of 1936 
October 8, 1936 
Jar Lau, d. 

HIDAYAT ULLAH— Derenpvant— 
APPELLANT 
VET8UB 
MOHAMMAD ALI AND otaers— 


PLAINTIFES— RESPONDENTS 

Evidence Act (I of 1873), s». 112—Illegisimacy of 
child born out of valid marriage—Nature of 
~—-Mere assertion by husband that such child is 
illegitimate, whether suffictent—Mere finding that 
husband remained outstde for long periods and that 
on return after such , hewas dissatisfied 
with conduct of wife and dented paternity of child 
born to her, whether sufficient for purposes of e. 112 
-Quære— Husband, if can give evidence to prove 
illegitimacy of child born to his wife during 
marriage. 

To establish illegitimacy of achild under s 112 
Evidence Act, it mugt be shown that the husband 
had no access to his wife during the period in 
which the child could be begotten. A statement by 
the husband merely containing an assertion that 
the ohild born to his wife during the valid marriage 
between the parties ia not his, is not aufficient. 
Similarly a finding merely showing that the husband 
remained outside the village for long periods, that on 
his return frum one of these periode of absence, he 
found cause to be diseatistled with the conduct of 
his wife and denied paternity of the child ia not 
sufficient to meet the requirement of s, 112. In order 
to fulfil the requirements of s. 113, it is neceseary 
for the witpseses to make definile statements that 
during thé, al there was no occasion for the 
wife to mest her husband, in other words that the 
wife did not go with herhusband or thathe did 
not return to the village in the meantime. 

Quaere.— Whether a husband is competent to give 
evidences to show that a child born to his wife 
during the continuance of a valid marriage is 
illegitimate, in suit in which his child's legitimacy is 
challenged. Sweenney v. Sweenney (1), referred to. 


8. 0. A. from the decree of the District 


Judge, Jullunder, dated February 12, 
1936. 
Mr. Harnam Singh, for the Appel- 
lant. 


Mr, Mohammad Monir, for the Respon- 
dents. 


Judgment.—This appeal is by the de- 
fendant, Hidayat Ullah. He claims to be 
the legitimate son of Mohammad Ishaq. 
The respondents denied ihat he is a legiti- 
mate son of Mohammad Ishaq and claimed 
the estate of Mohammad Ishaq. The trial 
Judge held that Hidayat Ullah had been 
proved to be the legitimate son of Moham- 
mad Jshaq and dismissed the suit fora 


appeal came to the contrary conclusion 
and held that it had been proved that 
Hidayat Ullah was not the son of Moham- 
mad Ishaq. Both the Courts are, however, 
agreed in holding that Hidayat Ullah was 
born to Musammat Raiban, between whom 
and Mohammad Ishaq there was a valid 
marriage at the time when Hidayat Ullah 
was born. The learned District Judge, 
however, has come to the conclusion tnat 
it has been shown that Mohammad Ishaq 
and Musammat Raiban had no access to 
each other at any time when he could hive 
been begotten. This conclusion 1s based 
mainly on two documents: one is a state- 
ment by Musammat Raiban that Hidayat 
Ullah was not ason of Mohammad Ishaq. 
The learned Counsel for the respondents 
has conceded that this statement is not 
admissible because Musammat Kaiban is 
alive and she has not been produced as 
a witness in this case. Tne other docu- 
ment on which the learned District Judge 
has relied, and on which the Counsel for 
the respondents also.relies before me, is a 
sta‘ement made by Mohammad Ishaq, who 
is now dead, that Hidayat Ullah was not 
his son. This statement was made in the 
course of litigation between Musammat 
Raiban and Mohammad Ishaq. The latter 
had instituted a suit for restitution of 
conjugal rights againat Musammat Raiban 
und in the course cf the trial of that 
suit, he made a statement professing his 
willingness ta maintain Musammat Raiban 
but not Hidsyat Ullah on the ground that 
the latter was not his sun. This statement 
the learned Oounsel for the respondents 
contends is admissible under s. 32, Evi- 
dence Act, having been made by a deceased 
person, but the appellant’s Counsel con- 
tends that this statement was made at a 
time when controversy as to the legit- 
macy of Hidayat Ullah had started and 
therefore it is not admissible. 

I do not think it is necessary to give 
any finding on this aspect of the case 
because im my opinion this statement is 
nos sufficient to bring tha case of the reg- 
pondents within s. 112, Evidence Act, 
which provides that any person born 
during the continuance of a valid marriage 
between his mother and any man shall 
be conclusive proof that he is the legiti- 
mate son of that man unless it can be 
shown that the parties to the marriage 
bad no access to each other at any time 
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when he could have been begotten. In 
the statement of Mohammad Ishaq beyond 
asserting that Hidayat Ullah is not bis 
son, itis not established that he had no 
access io Musammat Raiban at any time 
when Hidayat Ullah could have been be- 
gotten. Legally, therefore, this statement 
is not sufficient to establish the idegiti- 
macy of Hidayat Ullah. I am further 
doubtful whether Mohammad Ishaq, if he 
had been alive and called as a witness, 
was competent to give evidence as to the 
illegitimacy of his son. This was held in 
divorce suit No. 5 of 1935 by a Full Bench 
of the Oalcutta High Court in Swenney v. 
Sweenney 163 Ind. Oas. 749 (1), Then the 
learned Oounsel contends that in any case 
the Jearned District Judge has relied upon 
oral. evidence and that evidence con- 
clusively proves that “Mohammad Ishag 
‘had no access to Musamma? Raiban at any 
time when Hidayat Ullah could have been 
begotten. There is no discussion of this 
evidence in the judgment of the learned 
District Judge. All that he says about oral 
evidence is as follows: 

“The plaintiffs have done tne next best thing 
that is to say, they have shown an the record 
that after his marriage to Musammat Raiban Moham- 
mad Ishaq remained outside the village for long 
periods, that on his return from one of thess 
pends of absence, he found cause to be dissatis- 
ed with the conduct of Musammat Raiban, and 
denied paternity of the child Hidayat Ullah ..” 

Now, this is again not a nding which 


is sufficient to meet- with the requirements . 


of s. 112, Evidence Act. I have examined 
the. oral evidence on which this observa- 
tion of the learned District Judgeis made, 
That evidence also is not definite enough. 
The witnesses have ‘stated that Moham- 
mad Ishaq after his marriage to Musammat 
Raiban had gone to Bombay and from 
there he had gone to London and that he 
returned after two or two and half years 
after the birth of Hidayat Ullah. In my 
opinion in order to fulfil the requirements 
of s. 112, it was necessary fur the witneas- 
es to make definite statements that 
during the interval there was no occasion 
for Musammat Raiban to meet Mohammad 
Ishaq, in other words that Musammat Raiban 
did not go with Mohammad Ishaq or that 
Mohammad Ishaq did not return to the 
Village in the meantime, As it is, the state- 
ments are inconclusive. Incidentally it 
may be-remarked that the evidence is not 
quite consistent as to the place of the birth 
of Hidayat Ullah. In my opinion, therefore, 


1) 163 Ind Cas. 749; 62 Oal 1080; 39 OW N 1047. 
9 $ O 76 (F B). kaa 
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circumstances have not been est: 
which would take the cage out of t 
nary conclusion io be derived fr 
birth of Hidayat Ullah during the e: 
of a valid marriage between Mol 
Ishaq and Musammat Raiban. I 
this appeal, set aside the decree 
learned District Judge and restore 
the trial Judge with costs throughou 

D. Appeal all 


Feat nar i 


RANGOON HIGH COURT 
Firat Oivil Appeal No. 8 of 19 
August 12, 1937 
BaGucey AND SHARPA, JJ. -- 
OHINNASAMY PILLAY—Appat 
ve TE8Uus 
MA TOKE AND ANOTHER —Respon) 

Burmese Buddhist Law —Applicabtlitu—H 
manenily ead in Burma, cutting himsel) 
his relatives in India—Such person building 
selecting Koytn, and accepting him ag ci 
Held, he became Buddhist — His marriage | 
to Burmese custom held valid on principi 
looi contractus, 

A Hinda not only recited the five recepi 
Pongyi but built and endowed a Kyaung 
selecting a Koyin,and getting him raise 
position of Upazin accepted him as a priv: 
Iain He had completely cut himself off 
relatives in India andsettled down perma 
Burma in the Burmese Buddhist way . 

Held, that the only possible inference wa 
had become a Buddhist. Rani Bhagwan. 
Jagendra Chandra Bose (li, Ma Yait v. Me 
Maung (2) and In the goods of Jnanen 
Ray (3), distinguished. | 

“Held, further, that bis marriage conforn 
the customs of Buddhist in Burma minst be 
as a legal marriage on the principle’ of 
contracts. “a 1 

F. ©. A against the decree of © 
trict Court, Myaungmya, dated Oct 
1936. i i 

Mr. P. K. Basu, for the Appellant. 

Mr. C. H. Campagnac, for the R 
ents. 


Baguley, J.—This appeal arises 
an application filed by the appell 
letters of administration to the a: 
one Nagalingam Pillay. Theappells 
an application in the District O 
Myaungmya claiming to bea cousi 
deceased. He made as respondents N 
the present respondent No 1, who, 
claimed to be the wife of the deceat 
Po Kauk, who claimed to be the 
son. He claimed that in addition | 
the sole surviving heir of Nagalin 
was also his partner and hada ha 
in all the properties in bis own rig 
Toke opposed the application claim 
the petitioner was not related in | 
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to the deceased and claiming further. that. 


Nagalingam Pillay was a Buddhist before 
his death and she was his legal wife. She 
further asserted. that the petitioner was 
not a fit and proper person to administer 
the estate. Tbe other respondent Po Kauk 
filed’ an objection that he was the edopted 
son of the deceased and that Ma Toke was 
not the legally married wife of the deceased: 
and he claimed that the application should 
be dismissed with costs as he himself had 
a better claim. Po Kauk, however, seems 
to have taken no active part in the pro- 
ceedings, Four issues were framed: whe 
ther the applicant Chinnasamy Pillay was 
the cousin of the deceased: whether his 
conduct was such that he ought not to be 
allowed to administer the deceased's estate; 
whether the deceased was a Hindu or a 
Buddhist at the time of his death; and 
Whether Ma Toke was the deceased's 
legally married wife. The learned District 
Judge after recording all the evidence 
wrote a judgment in which he found that 
the applicant had not proved that he was 
the deceased’s cousin. He also found that 
his ecnduct was such that he should not 
be allowed to admunister*the estate, but 
he came to no decision on the point of 
whether the deceased was a Buddhist or 
whether Ma Toke was his legally married 
wife. (After discussing evidence, the judg- 
ment proceeded further). Of slightly mole 
evidentiary value is the ccpy of an affidavit 
where in the heading there is the citation: 

“I Nagalingam Pillay, aged 45 years; “Madrasee 
Hindu, son of- Sundaram Pill on solemn 
affirmation state as follows ` 


Here sgain I can hardly hold this as a 
solemn declaration of a confession of Hindu 
faith. It is true that Nagalingam Pillay 
was a Hindu to start with. It is argued 
that most Hindus mey often offer prayers 
to Pagodas and may even have sslaamed 
or otherwise done respect to the image of 
the Baddha because the Buddha is one of 
the gods in the Hindu pahtheon. This 
argument I am prepared to accept, but for 
a Hindu to go further and not only form- 
ally recite the five recepts after a Pongyi, 
but to build and endow a Kyaung and to 
select a Koyin and get him raised to the 
Position of Upazin and to accept him in the 
position of private chaplain is going a long 
way further than any Hindu can be expect- 
ed jo go if he retains Hinduism. When 
this is coupled with Nagalingam completely 
cutting himself cf from his relations in 
Madras and settling down permanently in 
Burma in the Burmese Buddhist way, the 
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only possible inference is] think that he 
had become a Buddhist and as near s 
Burmin ashe could make himself, and for 
what happened to his body after he was 
dead he was not responsible. Nagalingam 
having besome a Buddhist domiciled in 
“Burma. I presume his marriage to Ma Toke, 
conforming as it did with the customs of 
Buddhists in this country, must be regard- 
ed asa legal marriage on the principle of 
lex loci contractus; and Ma Toke being his 
wife and sole heir, the question of whether 
the applicant is his second cousin or any 
other distant relation is a matter not even 
of academic interest For these reasons 
I would dismiss the appeal with costs; 
Advocate’s fee 10 gold mohurs. 

Sharpe, J.—Issue No. 3 in this case was 
whether the deceased was a Hindu or a 
Buddhist at the time of his death. Mr. 
Basu, on behalf of the appellant, called 
our attention to three cases: Rant Bhagwan 
Kuar v. Jogendra Chandra Bose (1) the 
Privy Council case in Ma Yart v. Mating 
Chit Maung (2) and In the goods of 
Jnanendra Nath Roy (8). As regards the 
first of those cases, reliance was placed on 
a passage in Sir Arthur Wilson’s judgment 
in the middle of p. 257*, which was said to 
establish the prcpos‘tion that even lapses 
from orthodox practices, in matiers for 
example of ‘diet and ceremonial observ- 
ance, could not have the effect of excluding 
from the category of Hindu one who was 
born within it. I do not think that it is 
possible -to extract -from . tha passage to 
which I have ‘réfétred ‘any such proposi- 
tion which can bå of universal application. 
Nowhere in the report ofthe case is there 
any indication as to the detailed nature or 
extent’ of the deceased’s practices, except 
that they were practices as to eating and 
living which were reprobated by Hindus 
other than Brahmos. Their Lordships of 
the Privy Council merely held on that part 
of the case that as a matter of fact the 
practice which was presumably detailed 
to them but the details of which itis not 
vouchsafed to us to know were not in that 
particular case safficient to cause them to 
hold that the deceased had died otherwise 
than as a Hindu. Iam, therefore, unable 


(1) 30 I A 249: 31 O 11; 84 P R 1903;7 O W N 895; 
8 Bar. 543 (P O). - cae 

(2) 11 L BR 155; 66 Ind. Gas. 609; AI R192232 P O 
197; 48 I A 553; 49 O 310; 30 M LT 138; 42ML J 
193: 4 U P L R (P 0) 45 (P Oh 

(3) 36 O WN 799; 70 Ind Oas. 463; A I R 1923 Cal 
265; 49 O 1089. 
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to derive any assistance from the first case 
cited to us. Es 

Nor am I able to obtain much help from 
the second one, except possibly in a manner 
adverse tothe appellant. At p. 162* Lord 
Haldane ‘said -that if a twice-born Hindu 
migrates across -the sea to-Burma and 
marries a Burmese woman, that in itself 
may not necessarily deprive him of his 
Hindu status in the eye of the law. From 
that. statement of the Lord Chancellor it 
~ appears to follow that, in certain circum- 
stances, even the bare fact of such migra- 
‘tion and marriage may conceivably deprive 
such a person of his Hindu status; and if 


-| .én-any particular case there are other addi- 


tional circumstances, then it may be more 
likely than not that he has lost his Hindu 
status; it is obviously a pure question of 
fact in each case, and I am unable to extract 
any principle of law from this second case 
which was cited to us. 

The third case relied upon by the learned 
Advocate for the appellant merely decides 
that a Hindu by becoming a Brahmo dces 
not necessarily cease to be a Hindu; that 
something further than the mere becoming 
a Brabmo is necessary for a man to cut 
himself off from Hinduism Which again 
ghows that it is all a question of fact. 
I will only add, in connection with this last 
case, that ceasing to be a Hindu and becom- 
ing a. Brahmo is & very different thing 
from going over from Hinduism to Bud- 
dhism, as in the case-with which we are 
at present concerned, for the founder of the 
Brahmo sect was:a. Hindu who never 
abjured his ancestral religion. So that none 
of the three decisions- cited really helps us 
to decide the present case. Itis a pure 
question of fact, and I entirely agree with 
my brother Baguley that the only possible 
inference which can be drawn from the 
evidence before us is that tha deceased was 
a Buddhist at the time of his death. It is 
conceded that, if that is our decision, the 
appellant is not entitled to the grant of 
letters of administration; so it is, therefore, 
unnecessary for me to discuss the other 
issues in the case. I accordingly agree that 
this appeal must be dismissed. Advocate’s 
fee 10 gold mohure. 

D. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S . 
o COURT Ss 
Oriminal Revision Application No. 26° 
of 1936 ` 
April 30, 1937 
Davis, J. O. 
GOBINDRAM O. MOTWANI—Apprioant 
VETUS l 
EMPEROR—OpposiTs PARTY 
Penal Code (Act XLV of 1860), s. 405—Criminal 
breach of irust, tf can be committed in respect of 
one's own progerty — Accused hypothecating goods 
tn his shop as collateral security, and agreeing. to 
keep proceeds therefrom in trust — Accused dealing 
wit proceeds tn violation of trust—Whether 
criminal breach of trust. ~ = 
Entrustment within the meaning of s. 405 


Penal Code, does not necessarily imply actual 
delivery by the owner of the property to the 
acc and it cannot be held thata person cannot 


commit criminal breach of trust of his own 
property. 

A person hypothecated goods inhis shop as a 
collateral. security and agreed to hold them. and 
proceeds therefrom in trust and to pay the proceeds 
received by him: 

Held, that the test in such a case was whether the 
owner created anequitable charge over the goods 
in his ssion when he executed the trust receipt. 
If he did so, he held the goods as trustee, He was 
“in some manner entrasted” with the goods, and if 
he dealt with them in violation ofthe terms of the 
trust, he committed an offence under s.405 provided 
he had the necessary criminal intent. It could not 
be said that by this trast receipt the owner, did 
not give a beneficial interest in the goods to the 
other and did not hold the goods, with which he 
was entrusted as legal owner, in trust. 

[Oase-law discuased. f 

Or. R. App. against the order of the Ad- 
ditional City Magistrate, Karachi, dated 
September 7, 1936. 

Mr K H, Nagrani, for the Applicant. 

Mr. Hatim B. Tyebji, for the Orown. 

Order. - Thisis anapplication in revision 
against an order of tle Additional Oity 
Magistrate, Karachi, discharging two ac- 
cused upon a complaint of the applicant of. 
an offence under s. 406, Penal Code. The 
complaint was that the two accused, the 
opponents, had hypothecated goods in 
their shop as collateral security against an 
advance and had agreed to hold the goods 
and the proceeds thereof in trust and to 
pay the proceeds when and as ieceived by 
them. They did not so pay the proceeds 
and thereby committed an offence of cri- 
minal breach cf trust. The learned Magis- 
tate tcok the View that asthe hypothecated 
gocds were stillthe property of the accused 
they could not commit criminal b:each of 
trust in respect of theirown property, and 
that in any case he was satisfied that\here 
was no dishonest intent. Now so far as 
the first point 1s concerned, that a person 
cannot commit criminal breach of trust in 
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respect of his own property, that proposition 
as it stands, appears to me to require some 
qualification. In support of the view ‘that 
& person cannot commit criminal breach of 
trust of his own property, my attention has 

een drawn to a judgment of a Bench 
of this Court in Emperor v. Ghanshamdas 
Khatumal (1), where in the course of his 


judgment Rupchand, A. J. O., says : 

‘But the expression ‘entrusted’ in that section 
(a. 405 Indian Penal Code) is used in its legal and not 
in its figurative or popular use, The section makes no 


distinction between different kinds of movable pro-- 


perty. Ifthe expression ‘entrusted’ is applied to a 
thing which isnot money, it would idubitably 
indicate that such thing continues to remain the 
property of the prosecutor, during . the period in 


which the acoused is parmitted to retain. its posses-- 


ao is permitted to have any domain (sic) over 
it, 


I think it probable that the judgment 
was intended to apply tothe facts of that 
particular case, and it was not intended to 
lay downa general principle that in no 
Case can a person be guilty of criminal 
breach of trust with respect to his own 
property. Section 406, Indian Penal Code, 
18 intended among other things to punish 
defaulting trustees bat a trustee isin law 
_ the owner of trust property. He isthe legal 
owner’ while the beneticiaries are the bene- 
ficial owners, so that if the proposition -is 
to be accepted without qualincation that a 
man cannot be, guilty of criminal bréach 
of trust of. his own property,. defaulting 


trustees: would go’ unpunished, Moreover,- 


there is some authority for the proposition 
that a person may commit criminal breach 
of trast of his own property. In In re Venka- 
tagurunatha Sastri (2), Spencer, J., was of 
the Opinion that it was not `- 

“impossible under any circumstances for a’person to 
commit criminal breach of trust. in respect of his 
own property. The possession of promissory notes 


even without endorsement in the hands of the person . 


with whom they were pledged was of some value to 
the complainant as 1t gave him control over the 
accused, and solong as they. remained with him 
Prevented the accused from using them to discharge 
the debts due by him toother creditors in preference 
to him. The complainant had thues some sort of 
beneficial interest in this property, and when he 
gave the notes to theaccused for a definite pur- 
pose andthe acoused dishonestly disposed of them 
in violation of the legal contract he had made with 

there was both. entrusiment and dishonest 
misappropriation.” 


Nor is this judgment really in conflict 


with a later judgment of the same High 


(1) 2368 L R 13; 108 Ind. Oae., 663; AI R 1998 

Sind 106; 29 Or L J 43i. ; 

y (PATE 1023 Mud S97; 72 Ind. Oas. 619; 94 Cr L 
; 45. 517 L W 580; 38 ML T- 234; 

1993) M W N 313, i 


174—171 & 72, 


GOBINDRAM O. MOTWANI Y. BMPHROR (SIND) 


. breach of trust in such cases merely because 


561 


Court in Ramaswami Reddy v. Emperor (3), 
for, though in that case Pandalai, was of 
the opinion that an accused who was ihe 
legalowner of a pro-note could not be con- 
victed of criminal breach of trust in respect 
of the proceeds oftthe note merely because 
he had agreed to use the proceeds in a 
particular way, he goes on to say : 


“There can be no entrustment and, therefore, n 
the 


owner of the property repudiates his obligations or 
commits other breach of contract in respect of 
them. The property, in respectof which criminal 
breach of trust can be committed, must be the 
property of some ` person other than the accused or 
the beneficial interest in or, own ip of it, must 
be in some other perscn, and the offender must hold 
such property on trust for such other personor in 
some way for his 6 Fox, O. J. Nga Po 
Setk v. Emperor, 13 Or. L. J. 888 (4).” 

Moreover, it is clear that entrustment 
within the meaning of s. 405, Indian Penal 
Code, does not necessarily imply actual de- 
livery by the owner of the property to the 
accused, for instance, Illus. (c) tos. 405, 
Indian Penal Gode, itself contemplates 4 
case where there is no physical delivery 
by the owner tothe accused. A Revenue 
Officer is described as entrusted with public 
money and undera duty to pay it into a 
Government treasury. In such a case 
Government does not actually hand over 
the money to the Revenue Officer, but the 
Revenue Officer receives it from those who 
owe it toGovernment, and payit to him, 
and Fawcett, Acting O. J. in Dwarkadas 
Haridas v. Emperor (5), emphasises the 
words “in any manner” used in conjunction 
with the word “entrusted” in s. 405, Indian 
Penal Code. He does not interpret the 
section narrowly nor speak of the word 
being used ‘in its legal and notin ita figu- 
rative or popular use’, He says : “s. 405, 
Indian Penal Code, which defines criminal 
breach of trust,is in very wide language,” 
and in that case he was of the opinion that 
property in s. 405, Indian Penal Gode, covers 
not only the goods entrusted but their sale- 
proceeds. This also was the opinion of a 
Bench of this Court in Dharamdas Lilaram 
v. Emperor (6). 

It is, therefore, clear that the proposi- 
tions broadly stated thata person cannot 
commit criminal breach of trust of his own 
property and that in order to bring a case 


(3) AIR 19°) Mad. 235; 131 Ind Oas. 449; (193!) 
Or. Oas. 331; 33 Cr L J 743; (1930) M WN 790; 3 
Mad Or Oas ‘308; Ind. Rui (1941) Mad 413, 

t; 13 Or L J 888; 17 Ind. Cas. 824; 8 LB R 62. 

5)AI R 1998 Bom, 521, 114 Ind. Oas 399; 30 
Or L J 329,80 Bom L R 1270; Ind. Rul. (1929) Bom, 


25, 
(6) A I R 1932 Sind 169; 140 Ind, Oas, 647; (1939) 
Or Oss 733: 84 Or L J 61; Ind. Ral. (1933) Sind 1. 
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within the provisions of s. 405, Indian Penal 
Oode, there must be actual delivery by the 
Gwner, require some qualiication. But we 


aie concerned here with a case oi the , 
hypothecation of snop goods and the pro- ` 


ceeds as Gollatéral security for the payment 
of. a loan and tne fact tnat the wold ‘trast’ 
or ‘trustee’-is used does not change the 
real nature of the transaction. If a-tran- 


saction is aloan, the fact that it is calleda -~ 


trust willserve no other 
confuse the issue : 
peror, 24 Ind. Oas.-332 (7). Now, neither 
the Assistant Public Prosecutor nor the 
Advocate for .the applicant. referred to- 
&. c&se of this Qourt in which the 


purpose but to 


question of an equitable charge upon- 


movable property w 8 discussed. ‘That 
case 19 the case in Dand Sussoon & Co. 
v. National Bank of India, Kurachi (8) 
at. p. 6d*. That case related to the reputed 
ownership ciause in s. 16 (5), Provincial 
Insolvency Act, but in tne course of the 
judgment the nature and effect of acon- 
tract of hypcthecation ot goods was con- 
sidered, One J. Forsiner, su insolvent, had 
prior to his insolvency hypothecated to 
tne National Bauk of India, by a certain 
document, .as security for an overdraf 

certain hides and skins as per an appende 

list, and the proceeds were tobe paid to 
his account inthe Bank as. the goods were 
sold. He gave the Bank authority so long as 
the debt was unpaid to take possession of 


the goods, to hold as pawnee under the 


Ovntiact Act, aud failing payment, 10 sell. 
On a petition in insolvency being nied, the 
Ormicial Receiver took possession of the 
goods in the godown of.he insolvent and 
advertised them for sale. 1 he Bank thrungh 
their Iepresentauve asked tue Ofcial 
Receiver to sell tLe goods on their beualf 
as they were hypotusecated to them, and 
on his refusal appiled to the Ovurt An 
important factor ın that Case was tne fact 
tnatıt was not proved tuat the goods auld by 
the Othcial Receiver were the goods ny po 
thecated to the Bank because Fursiner did 
not, u8 he had bound himself to do on the 
last day of each month, furnish a list of 
the goods in his godown subject to the 
lien. In considering this aspect of the case, 
Orouch, A. J. O. said at p. o9*: 

“Forstner was, by the terms of the document to 
be at liberty to self all goods under lien, in the 


ordinary couise of business, but the proceeds were 
to be earmarked for the Bank's debt. The goods 


(7) 24 Ind. Oas. 3328; A I R1914 LB 1;7LBR 
$78; 15 Or LJ 452; 7 Bur L T 209, 
(8) 78 L R @1;21 Ind Cas 630 
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were to remain his property; he wag to have power 
disposal over them; the money received on 
their sale was his money, he was merely under a 
contractual obligation to hand ıt over tu pue ank, 
Even hau a bona Jide purchaser tor good consi- 
deration in the ordinary couise of business had 
notice of the document ueld by the Bank, he would 
still have had a wood title indefeasible by the 
Bank. Hence, the document does not, m my - 
Opinion, amount to a true charge, or simple mort- 


gage, notwithstanding the use of the word ‘hypo-. 


thecate.” And this view is supported by. the fact 
that the document is stamped not as a document - 
creating & Mortgage, or equitable charge, but aa ' 
an agreement, a document giving personal rights’. 
only. But the document can no doubt be quite 
fairly construed as boing a true equnanble- charge, 
subject: to the proviso that Lhe aevbur had a.1igat. 
to uispose of any of the goods charged, in the... 
oramary courge cf pusiness.” ia 


Now on the question as to whether © 
there could ve lu india an equitable worl 
Boxe or Charge of guuds, Oruuca, Ad. O. 
wud Huywaid, A.J. O. digered. Ureuch, 
A.J. O. was of the opiuton that in inuina 
Law asin English Law tnere was nu such 
Bplituug vp vf the rigas of owuerohip or - 
guru n 1e when goods ule. Morig ged us in 


‘tue case of immvuVabie-properiy. He taid: . 


(page vd*) 


“But, in English Law, and, in my opinion, in 
In ian Law- ulsop there 18 no such eputuny up’ of: 
the. rights of owaeinhip, or jura in re, when goods 
are Mu:tgaged. lf there isa Moltyaxe in the Erg- 
lish torm, by assignment, the mortgagee bec mes,. 
in luw, the sue owner, the Mortgaxor having only 
ths equity of reuemption. wus waen, as js fre- 
quecniy done m this wuatry, the debtor purports 
to morigegs goods, without making an assigne., 
ment, or nypothecates them, or ın terms, gives 
his Grediror the right to bring them- to sale yo dis 
Castas tue debt, the creditor thereby obtaims nghts~ — 
wueno may. be fairly described by the Eugueh 
term eQuitaple charge’. He has a right over the 
Gvvus Lu seolue payment of tis debt, he has a right: 
tu have Lue pOvus pulu through the Uvulb to dis- ` 
Charge the usbt, aud this right obbains es ugaimst’ 
purcuaser Who takes with notice -of, or as-‘agelust © 
all oXECULlUD Creullor, bub not 88 against a bona 
Jigs =purchascr fur consideration without - notice. - 
Kor, buch d purchaser bas the legal ownership; andi: 
hus aiso egultic8 848 struny as tuoss of tue creditor, ` 
The uifference theretore in this countsy berween-a 
simple mortgage of  mmovable property, and a 
gunple Mort,aye of goous 18 that in the former: 
casy the Mortgages Obtains a jusan re, or-estare: 10 -~ 
the premises, and .ın the latter-he does not. The: 
difieience has practical consequences ony, when. 
there. 1s conflict between a mortgagee and a bone 
fuss purchaser for consideration without notice, 

but the term ‘hypothecate’,.as also the termi- 
‘hen’ are frequentiy used by commercial men -to 
denote that sume right has been given over, or in 
respect of the property of a borrower, not neces- 
sarily an equitable charge or true hen, aud where 
the rights ure given by a document, the document 
must be construed as a whole, Though tom the 
use of the term ‘hypothecete’ or the term ‘morte 
gage’, it may ordinaiuly.be inferred that the par- - 
ties intended that, there should be an equitable 


% 


a 
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charge, the inference may be rebutted if on apply- 
ing the ordinary rules of construction it be ascer- 
tained that such was not the intention. 

Tbe document now under consideration is not 
a mortgage in the English sense, for, there is no 
assignment of any goods; noris it an equitable 
mortgage; nor does it, in my opinion, amount to 
an equitable charge. No present and immediate 

arge was created by it, for no list was appended, 
Forstner merely agreed to hypothecate goods to 


be specified in a statement to be furnished on the 
last - of each month, and ts oods so held 
under lien were to be kept separate from all other 


goods, The document, therefore, had effect only 
on such goods as were specified in such monthly 
liste, or were otherwise made subject to it, and on 
no others.” 

Hayward, A.J. O. said: (page 73*) 

“I cannot, however, agres -with my learned brother 
that the bond is other than what it. proclaims 
itself to be, namely, an agreement to hypothecate 
future. goods, or, in other words, to give an equit- 
able, thak is, simple mortgage,- without possession. 
The -effect of such an a t.is.to assign. the 


right of. sale upon ascertainment of the goods.to the. 
mortgages while:leaving the possession and other. 
This; ig, 


rights of ownership with the .mortgagor. 
the:rule laid down. in Holroyd. v. Marshall (9).. 
an agreement differs from a pawr or. pledge 
in not assigning the . possession a 
sale, that is, a legal.or.. ee mortgage, in not. 
assigning the. other rights of owner of the 
r. Such agreements have been Aa kae 
in this country ~in the cases in. Misri v. Mozhar 
i ansidhar v. Santlal. (11) and In re. 
(13). The rule. in. Holroyd v. 
Marshall (9)-has also been further discussed in 
Baideo Prashad v, Miller. (18) ad Gaya Din v. 
Kashi. Gir (14).- By is ee a pursue the lins 
- reasoning ada y. Abdul 
Hossein 09 itd a tees Taurs, as this province, isnot 
affected b ransfer of Property Act. Simple 
agak aa "without possession have themselves bean 
the. cases in Deans v. Richardson 
cis) ‘and, d Shyam m Soonder_v, Oheita,(17) down to the 
soro v. Bhau (18), and have been 
ina, 2 (17) and Arts. and 4l of Sch. I, 
Soap Act,.1899, and in Notification No. 3616 exac. 
dated July 16,. 1909, No. 80, at p. 661 of VoL 4, 
General Statutory Rules and O , 1910. There 
is indeed mo. a priori reason why there should not 
thus be simple mortgages of goods without poasession_ 
just as-much as and with precisely the same effect 
as -simple mortgages of landed property as expressly ` 
deâned in Ohap. 4, Transfer of Property Act. The 
reason - for prohibiting simple mortgages of goods” 
without ion in England was the necessity of 
proreoring fraud as. has been succinctly explained 
T. Mr. Ghose at poses 23 and 147 to 149 of his Law 
gar he a ; Edo, The prohibition was 
effected the series of special enactments called 
(9) (1868) 10 H L Oas 191: 33 L J Oh, 193; 9 Jur 
(xia). 218; TL, TITL W R171. 
(10 18 0 963. 
119 10.4 133; A W N 1888, 85. 
12) 23.0 592. 
13) 31 O 687.. 
(14) 29 A 163: “4A LI57; a W Nite 7. 


(15) 31 B 165; 8 Bom LR 7 

(16) 3 54, cs 

G7) 3N.W P71. _¢ 4 = es 
(ig) 4 Bom L R 577. eh ; 


3*Page of if 8.5. R.— al: R 
“+Pageot 31 B.—[Bd. 
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the Bills of Sale Acte, No similar prohibition 
were necessary in the ‘cases of landed property 


; A the different conditions prevailing as to 


England,” 


This case was not PETE to, and was 
not argued before me ‘by learned Counsel 
concerned, but it appears to me not with- 
out relevance to the case before me. I 
‘myself, with respect,” agree rather with 
the view r Hayward, A. J. O. than 


< Orouch, A 


The test. ~ “this case appears to me to 
be whether the owners of the goods, the 
accused, created an equitable charge over 
the. goods in their possession when they 
executed the trust receipt. If they did go, 
they. held. the - goods. as trustees, they were 
“in some manner entrusted” with the 


. goods, . and if they dealt with them in 


violation of the terms of the trust, they 
committed. an offence under this section, 
provided -they had’ the- netessary criminal 
intent. I can myself see no reason why it 


should, be said that by this trust receipt 
.the. accused. did. not give a beneficial 


interest -in- the goods tothe applicant and 
did not hold the goods, with which they 
were entrusted as legal owners in trust 
for the applicant. That being so, I think 
‘thé learned Magistrate was wrong in his 
that the accused could not be 
guilty of crirhinal breach of trust becdusé 

But ~ the - learned: Magistrate ee found 
that “in” this case. thére was no criminal 
intent. I cannot accept the argument of 
the .learned..Advocate.. for. the applicant 
that- because wrongful loss occurred to the 
applicant the aceused therefore’ necessarily 
intended it. My own viw is that under | 
the..circumstances of this case, there was 
so- much-room- for an-honest- difference of - 


. opinion as to-the rights and liabilities of 


thè parties to this trust receipt that no ~ 


‘useful purpose. would be served in. setting 


aside-the--order of discharge- because the 
“would be bound to give the 
accused the benefit of the reasonable doubt 
which. exists in this case. I, therefore, 
decline to interfere -with the order of dis- 
charge, and ~dismiss: this ‘revision applica- 
tion ore 


-p.- - -. -- Application dismissed, 
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PRIVY. COUNCIL 
Appeal from the High Court of Calcutta 
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Lorp WRIGHT, Loen Romar, SIR LANORLOT 
SaNDgBson, Lorn NokManp (Logn 
PRESIDENT, Oougt op SESSION) 
AND BIR SHADI Lat. 
NIPPON YUSEN KAISHA-—APPRLLANTS 


VETEUS 


RAMJIBAN SEROWGEE— RESPONDENTS. 

Oarriers—Oonversion—Shipping — Delivery of 
goods free alongside vessel—Mate’s receipt to be 
exchanged for bill of lading—Goods shipped by 
broker in name of Company—Pasewng of 
property—Seller's lren— saning btiiof lading with- 
out Mate's receipts—Ship- owner's lability sor 
damages for conversion—Contract Act (IX of 1873), 
s. 178—-Onus—Interpretation of statutes—One statute 
should not be construed by reference to words of 
another. : 

Prima facie on a sale of unascertained goods the 
property in the goods passes when goods auswer- 
ing to the contract description are unconditionally 
appropriated to the contract with the assent of 
the buyer, whichin this connection does not mean 
expressed assent, but simply that the appropria- 
tion has been made in the manner contem plated 
by the parties. This prima facte rule may, how- 
ever, be varied by the terms of the Contract, or 
even by a reservation made by the seller in the 
act of appropriation. The general rale is that the 
property pastes when the parties intended it to 
pass. {p. 567, col. 2.] 

A Common Law lien is poseessory and depends 
On possession, but it also piesupposea that the 
property in the goods has passed. A person cannot 

Ve 8 henon bis own goods. [abid] - 

[he Mate’s receipt ia nut a document of title to 
the woods shipped. its transter does not Paes pro- 

117 in the goods, nor 18 its possession equiva- 

t to possession of the `guods Jt 15 nut cone 
clusive and its satements do not bind the sahıp- 
owner as do the sbelements : in a bul of 
signed within the master's authority. It is, how- 
evel, prima Jacte evidence of the quantity aud con- 
ditiun ut the goodsreceived and prima Jane it is 
the recipient ur _ Possessur whois entitied to have 
the bill of lading issued to him. Hut if the 
Mate’s receipt acknowledges receipt from a shipper 
other than the peison who actually receives the 
Mate’s receipt, andin particular if the property 
is in that shipper, and the shipper has conta acted 
for the freight, the shipowner will prima facie 
kh oles and indeed bound Fate . deliver the bill 

g to person, Ha ing V. i i 

relied on. [p. 568, cols. 1 & 3,| Pe Paes 

it is true generally that a bil! of lading ig not 

of negotiable instrument in the sense that a Bill 

of Ex 6 18, and that the transferee of a bill of 

lading does not get a better titlethan his trans- 

feror. But while that is true of title in law, 16 
Tie leel tipi ae pe naa 

right given a 
indeed be distinguished trom ah sae 


. The bills of lading are frequently issued with- 
out Mate’s receipts against an indemnity. buch 


NIPPON YUSAN KAISHA y, BAMJIBAN sBROWwGEE (P.O) 


17410 


an indemnity is a common commercial precau- 
tion “in use all over the world whenever bills of 
lading are issued without Mate'’s receipts, and no 
Sinister inference can be drawn from its being 
taken, [p. 509, col. 1.] - 

On May 4, 1926, the brokers entered into 
three- contracts with three mi respectively 
for the purchase of 2350- bales) On the same 
day they sold the same quantity of 350 bales to a 
certain Export Oompany, carrying on business 
in Oalcutta. The conditions of all the contracts 
were identical. Olauses 3 and 4 of the terms - 
were “8.” Payments to be made in cash-in ex- 
change for delivery order on sellers: or for Rail- — 
way receipts or for Dock receipts or Mate's 
receipts (which Dock’s receipts or Mates’ receipts 
are to be handed by a Dock or ship's officer to -the 
seller's representatives)”. “4. The buyers hereby ack- - 
nowledge that so long as such Railway receipts or 
Mates’ receipts (whether in sellers’ or buyers’ name) ` 
are ın possession of the sellers, the lien of thesel-- 
lers a8 Unpaid ' vendors subsists both on such ` 
Railway receipts or Dock's or ,Mates’ receipts 
and the goods they represent until payment in 
full.” Delivery free alongside export vessel in 
the port of VUalcutta , was stipulated. The Export 
Company in due course had engaged treight from 
the slip ownng company, the appellants.. The 
teams of the engagement were taken as evidence . 
by wu document culled a shipping order from 
the appeliants’ Ualcutta branch to the ship's 
Officas. lt was thee stipulated that. the goods 
should be sent alongside on notice, that freight 
was payable-in Ualcutta and that the receipt of 
cargo issued by the snip (that 1s the Mate's receipt} 
must be exchanged for bill ot lading. On May 4, 
1949, the Export Company -gave shipping instruc: .. 
tions to the brokers, the respondents, which they 
pisana on in the same terms to the three malls 

o May 47 and ib, 1940, two of the mills sent 
Blougolue Certain parcels to the two vessels 
which wers owned by the appeliants, who ree. 
Cvived the parcels in acdordunce with tne shipping 
ongagmeut between tuemselves and the Export . 
Uumpany, sud issued Marko's receipts as piessnied 
tO tuem ivi Siguature vythe milla, hese receipts . 
Were severally delivered to the mulls’ sircars; who 
hed tenudercu with the goods a request to the .. 
steamer ia the following te:ms: “rleuse receive .. 
on board frum the- above mills the- undernoted . 
goods, shipping documents for which have bean - 
tuken out in the name of the LExpors Uo, . 
and had the Mute’s ieceipt to our Bircan, 
ln three cases on the same-day ae the ` Mate's 
Tecelpts were severally given and ın one case an. 
the tullowimg day, the appellants issued the respec- 
tive bills of lading ‘acseriping the goods as 
shipped by the Export Uompany and deliverable 
to order at Kobe, without the Mate’s receipts 
being given in HKxchange, buta letter of gurantes 
or indempity was in each case taken from the 
Export Company by the appellants, At theee several 
dates the respondents were not themselves in pos- 
session ofthe Mate’s receipts whioh. they obtained. 
from the mills a few days later against payment. 
When they thus obtained the -Mates receipts they 
tendered them to the Export Uompany, who de- 
faulted in payment. Thereupon the respondents 
on Muy 27, 1026, gave notice in. writing to the 
appellants that they had an unsalietied „lien or 
claim tor the price and were entitled retain 
the relative Mate'’s receipts,and that bills of ladi 
must not be “issued by the apps oe antil Mate’s 
receipts were surrendered tothem, By that ies 
however, the Export Company, ` having the bills of 


_ was all that remained wit 
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lading in their possession, had re-sold the pr 
to purchasere in Japan and had drawn Bi of 
Exchange for the price on the purchasers. These 
Bills of pe they had discounted with a bank 
and had endorsedto them by way of security the 
bills of lading. OnJune 12, 1926, the respondents, 
as they could get no satisfaction from the Ex- 
port Company and as the appellants replied that 
they had passed bills of lading on the shipper's 
(that is,the Export Company's) own letter of 
guarantee and referred the respondents to the 
shippers, iseued their writ, claiming payment of 
the price from the rt Company and dama 
from the appellants, In due course the R 
proceeded to their destination, and the goods 
were delivered at Kobe on presentation of the 
bills of lading. The respondent brokers claimed 
damages as in tres or conversion. It was 
said that the direction in the mill's document 
that the receipts were to be given to the mills’ 
sircars amounted to sufficient notice, especially when 
coupled with the oourse of business in the trade 

ing to which payment is to be made 
against the Mate's receipts, which thus constitute 
a sort of security: 

Held, (4) that the sale being free alongside, the pro- 
perty prima facte Vine when the goods were 
gi Lp mate by delivery alongside in implement 

the contract. Olause 4 imported that notwith- 
standing cl. 3 the ened had passed when the 
goods were delivered alongside, that is, placed in 
possession of the shipowners The result was that 
the sellers had parted with both property and 
possession, “Lien” must, therefore, be used ina 
different sense, as meaning either an equitable 
lien or a hypothecation orthe Common Law right 
or licence to resume possession. The result was 
_ that the sellers had, after delivery alongside, 
| nothing left except theequitable charge which is 
. only enforceable by equitable remedies against the 
buyers or person taking with notice of the equity. 
or a licence to resume possession which is personal 
or contractual as between the sellera and buyers, 
In neither case was there left to the sellers a 
Oommon Law or possessory lien, which if it exiated 
would have been a right in the nature of pro- 
perty and would have supported an action in 
conversion or trespass. Madras Official 
y. Mercantile Bank (2) and Howesv. Bali (3), refer- 
red to. [p. 567, col 2; p. 568, col, 1. 

(44) that as the receipt itself acknowledged ship- 
ment by the Export Oo., the mere direction to 
give the receipt to the mills sircar was too 
obscrue and ambiguous to countervail the clear 
beh sak of property in the Export Oo. [p. 589, 


col, 1. 
: (dif) that under all the circumstances of the case, 
not only was there no timeous express notice to 
the appellants, but there was no ground for im- 
puting implied notice, The case must be regarded 
a8 one in which shipowners who for their own 
protection stipulated with the shippers that bills 
of lading were to be given in exchange for 
Mate's receipts, waived that provision, and with- 
out notice issued bills of ladin g to the named 
shippers and owners of the cargo. It would impose 
an unprecedented burden on shipownere if under 


such circumstances they were d responsible. 
[p 569, cole. 1 & 2.) 4 
Civ) that the equitable lien or al license which 


respondents when 
the goods were delivered to the ship, did not 
affect the transferee of the bill offilading [so as to 
found a claim for conversion, though it might 
indeed found a claim for breach of contract against 
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the Export Company, or a claim for equitable 
relief against them or any assignees subject to 
the same equities, 8 ag A which would not 
include the appellants. [p. 570, cols. 1 & 2.] 
Under a. 178, Contract Act, the onas lies with 
the defendants. There sre in the section two 
separate provisos. The onus of proof under the 
second proviso cannot be on persons in the position 
of the defendants, and if so, it would seem to 
follow that the onus asto the first pona must 
likewise restin the same quarter. erwiso an 
anomalous result would follow. Lp. col. 2.] 


Tt is always dangerous to to construe 
one statuta by reference to the words of an- 
other. [ibid.] 

Sir Robert Aske, K.C. and Mr. W. L. 


eNair, for the Appellants. 
eee A. M. Dunne, K. C. and J. M. 
Pringle, for the Respondents. l 

Lord Wright—The appellants in this 
appeal, a Japenese ship-owning company, 
have been keld liable to pay tothe res- 
pondents, who are brokers and merchante 
at Calcutta, damages representing the value 
of certain consignments of jute gunny 
bags. Before explaining the issues in the 
case it will be convenient to state in 
briefest possible outline the material facts 
and documents. 

On May 4, 1926, the respondents entered 
into three contracts with three mills res- 
pectively for the purchase of A total 

uantity of 250 bales. On the same day 
they scld the same qnantity of 250 bales 
to a company called the International 
Export Company, Limited, carrying on 
business in Calcutta. who will be referred 
to asthe Export Company. The conditions 
of all the contracts were identical, the 
form used being the ordinary form ap- 
proved by the Indian Jute Manufacturers’ 


The contracts stipulated for delivery 
free alongside export vessel in the port of 
Calcutta, The Export Company in due 
course had engeged freight irom the ap- 
pellants. The terms of the engagement are 
taken as evidenced by a document „called 
a shipping order from the appellants Oal- 
cutta- branch to the ship's Commanding 


“ 
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Officer. It-was there stipulated that the 


goods should be sent alongside on notice,- 


that freight wes payable in Oalcutta and. 


-that the receipt of cargo issued ‘by the. 
. ship (that is the Mate’s receipt) must be 
‘exchanged for bill of lading. On May 4, 


1926, the Export Company gave shipping 
instructions to the respondents, which they 


, passed on inthe same terms to the three - 


mills. On May 17- and‘18, 1926, two of 
the -mills sent alongside certain parcels to 


were sent to the Hokata Maru. These two 
vessels were owned by the appellants, who 


‘received the ‘parcels in accordance with 


the shipping engagement between them- 
selves and the Export Company, and issued 


. Mate’s receipts as presented to them for 


signature by the mills; these receipts were’ 


re-sold the goods to purchasers in Japan 


in the following -terms.:— 


“Received on board . .. for conveyance to 
Kobe from the. rt Oompany the undermentionsd 
ees subject to the terms and conditions of the 

ompany's bills of lading.” . a 

These receipts were severally delivered 
to the mills’ sircars, who had tendered with 
the goods a request, to the steamer in the 
following terms :— _ 

‘Please receive on board from the above mills 
the undernoted goods, shipping documents for which 
have been taken. out in the name of Mesars. Inter- 
national Export Oo., Ltd, and hand the Mate's 
receipt to our sircar.” 


In three cases on the same day as the 


_ Mate’s receipts were severally given and 
in one case on th 


he following day, the ape 
pellants issued the respective bills of lad- 
ing describing the goods as shipped by 
the Export Oompany and deliverable to 


_order at Kobe, without the Mate’s receipts 
. being given in exchange, but a letter. of 


guarantee or indemnity was in each case 
taken from the Export Oompany by the 


_ appellants. At these several dates the 
. respondents were not themselves in posses- 
‘sion of the-Mate’s receipts-which they 


obtained from the mills. a few days later 


_ against payment. When they thus obtained 


the Mate’s receipts they tendered them to 
the Export Oompany, who defaulted in 


payment. Thereupon the respondents on- 


May 27, 1926, gave notice in writing to the 


appellants that they had an unsatisfied lien ~ 


or claim for the price and were entitled 
to retain the relative Males receipts, and. 
that bills of lading must not be issued by 
the appellants until Mate’s receipts were 
surrendered to them. By that time, how- 
ever, the Export Qompany, having the 
bills of lading in their possession, had 


4 
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and had drawn bills of exchange for the 
price on the purchasers. These bills of ex- 
change they had discounted with a bank 
(sometimes -referred to in the proceedings 
as the Taiwan Bank, but in fact the 
‘International Banking Corporation, a sub- 
sidiary of the National: City Bank of New 
York), -and had endorsed to them -by 
way of security the bills of lading.’ On 
June 12, 1926, the respondents, as they 


Company and as the appellants replied 


- that they had'passed bills of lading on the 
_shipper's (that is, the Export Company's) 


own letter of guarantee and referred the- 
‘respondents: to the shippers, issued their 
writ, claiming payment of the price from 


_the Export Company and damages from 


the appellants. In due course the vessels, 
‘the Moji Maru having sailed on the 19th 
“and the Hokata Maru on June 4, 1926, pro- 


- ceeded to their destination, and the goods 
~- were delivered at Kobe on presentation. of 


‘the .bills- of lading. An application which 


: had.‘been made by the respondents for an 


injunction and interim receivership of the 


- goods while the ships were still at sea had 


been ordered {o stand over till the trial. 
:: At the trial which took place in July, 
1922, the Export Oompany did not appear 


| and judgment went against them. But the 


Judge, Buckland, J., dismissed .the suit 
as against the appellants. He held that the 
appellants could not be held liable to -the 
respondents for issuing the bills of lading 
without having the Mate’s receipts unless 
‘they had received notice of the respondests 
lien or claim before they did so. For this 
purpose the written notice of May 27, 1926, 
was toolate. He rejected the respondents 
-evidence ‘that oral notice had- been given 
on' May 14,-1926. “Admittedly,” he_held 
on'the evidence, “it was a common practi¢e 
at the port of Calcutta to issue bills of lad- 
ing without Mate’s receipt. He curtly nega- 
tived -the contention that the respondents 
had a special property in the goods which 
was violated by the delivery at Kobe to 
>the bill of lading holders, so that the res- 
pondents were entitled to damages as in 
-trespass or conversion. : 
‘The respondents having appealed, judg- 
ment. was given by the Oourt_ of Appeal 
on July 22, 1930. Rankin, O.J., who- de- 
livered the leading judgment, agreed with 
the trial Judge that the appellants were 
guilty of no breach of duty. in issuing the 
ills of lading {to the Export Company 
which was named as shipper in the Mates 


., Teceipte., He ; gave his. reasons for this cpn- 
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clusion shortly as he had already more 
fully discussed the point in giving judg- 
ment in an appeal heard by the Oourt 
immediately before, Nippon Yusen Kaisha 
v. Mahaliram Ramjidas (1). But he held 
that the respondents had a special prop- 
erty or right of possession in the goods, 
and that the notice of lien and other 
demands were sufficient to render the ap- 
pellants guilty of conversion for that not- 
withstanding the notice and demands, they 
delivered the goods under the bills of Jad: 
ing, because, he said, “an indorsee of a 
bill of lading cannot make a better title to 
the gonds than his indorser upon the 
principle of purcbaser for value without 
notice.” But as he was of opinion that 
8. 178 of the Indian Ccntract Act might 
entitle the bank to claim as against the 
respondents a hetter title than the Export 
Company to the goods, he ordered a 
remand to determine that issue. Ghose. J. 
concurred with the Chief Justice, while 
Lort- Williams, J., dissented. 

Buckland, J. who tried the issne, held 
that the transaction was of the most 
ordinary and normal kind in every way 
and that there was no question on the evi- 
dence before him of any want of grod 
faith or of any circumstance that would 
raise any presumption whatever that the 
bank was acting io properly. This finding 
came before the Court of Appeal which 
reversed the finding of the Judge, and held 
that judgment should be entered for the 
resp-ndents against the appellants for a 
sum to be agreed or ascertained. Derby- 
shire, O, J., with whom the other members 
of the Court agreed, held that the onus 
was ona party seeking to rely on s. 178, 
to establish affirmatively that he acted in 
good faith and under circumstances which 
were not such as to raise a reasonable 
presumption that he acted improperly, and 
that the appellants had failed to discharge 
that onus. 

The present appeal ds from the judgment 
soentered against the appellants. 


The matters to be decided in the appeal 
are, first. whether the appellants in issuing 
bills cf lading without having the Mate's 
receipts committed a wrong as sgainat the 
respondents, and secondly, whether by 
delivering to tbe hil] of lading helderr they 
converted the resncndents’ gords that is 
goods in which the respondents had an 


immediate right of possession as against. 


) 520 L J 365; 134}Ind.'Oas.183; A IR1931 Oal 
909; Ind, Ra (1931) Cal. 7888 BI- C 
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the indorsees of the bill of lading; which 
was infringed by the- delivery from the 
ships at Kobe. If both these questions are 
answered in the negative, the third ques- 
tion which--has been dealt with by the 
Court of Appeal and debated before this 
Board, does not arise.- - 


The first issue to be -determined is when 
under the contract the property passed. 
The sale was of unascertained goods, Prima 
facie on such a sale the property in the 
goods passes when gods answering to the 
contract description are wunconditionslly 
appropriated to the centract with the assent 
of the buyer, Which in thir connection does 
not mean expressed assent. but simply 
that the appropriaticn has been made in 
the manner ecntemplated by the pv-ries. 
This nrima facie rule may, however, be 
varied by the terms of the contract. or even 
by a reservation made by the sellerin the 
act of appropriation. The general rnle is 
that the property passes when the parties 
intend it to pass. In the present case, the 
sale being free alengside, the property 
prima facie pasees when the goods are 
appropriated by delivery alongside in 
implement of the contrects It is, however, 
said that cl. 3 of the contract preclndes 
the passing of the property until the 
price is paid against the Mate’s receipts 
or the other dccuments specified. That 
would no doubt be so if cl. 3 were not 
followed by cl. 4. The contract must, 
however, be read as a whole. Clause 4 
provides for a lien of the sellers as unpaid 
vendors on the Mate’s receipts or other 
documents so long as they remain- in 
the seller's possession, and on the goods 
until payment in full, Can this be re- 
conciled with the reservation of the 
jus disponendt which cl. 3 would import 
if it stood alone? That depends on the 
meaning to be attributed to the word 
“lien” as used in regard to the goods. A 
common law lien is possessory and depends 
on possession, but it also pre-supposes that 
the property inthe goods has passed. A 
person cannot bave a lien on hie own gods, 
Thus cl 4 impvris that notwithstanding 
ol. 3, the property has p seed when the 
goods were delivered al ngside, that ir, 
placed in rosrersivn of the shipowners, The 
result ie thatthe sellers hive parted with 
bath property and nossersion. “Lien” must, 
thererore, be used in different sense, ag 
meaning either an equitable lien or a hypo- 
thecation such as that disoussed by this 
Board in Madras Official Assignee v. Mer 
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conttle Bank (2), or the common law right 
or liesnce to resume possession, such as 
- that discassed in Howes v. Ball (3). The 
result is that the sellers had, after delivery 
slongside,. nothing left except the equitable 
charge whichis only enforceable by eguit- 
able remedies against the buyers or person 
taking with notice of equity, or a licence 


. to resume possession which is personal or 


contractual as. between the sellers and 
buyers. In neither case was there left to 
the sellers a common law or possessory 
lien, which if it existed would have been 
a Tight in the nature of property and would 
have supported an action in conversion or 
trespass. The importance of this conclu- 
sion in the present case will appear later. 
“A ‘different state of things would have 
resulted if the sellers had delivered the 
goods tothe ship in their own name as 
shippers, so that the ship would have held 
the. goods on their behalf. But they did 
not. They delivered the goods as being 
shipped by the Export Company and took 
a Mate’s receipt which expressly stated the 
name of the Export Company as ship- 
pers. In this way the. ship received the 
goods on behalf of the Export Company 
who had looked the freight from the ship- 
owners. All that the sellers had was pos- 
session of, or a lien on, the Mate’s receipt. 
It is, however, on this fact, coupled with 
the terms of the challan or document de- 
livered to the ship by the mills with the 
goods and also on the course of business 
‘that the respondents rely as justifying their 
first claim, which-is that the issue of the 
= bills of lading to the Export Company, 
without production of the Mate’s receipt was 
- a wrongful act by the appellants as against 
- them, which deprived them of their security 
‘ on the goods and caused them damage 
- equivalent to the full value. 
i The Mate’s receipt is not a document of 
title to the goods shipped. Its transfer does 
not pass property in the goods, nor is its 
possession equivalent to possession of the 
goods. Itis not conclusive aud its state- 
ments do not bind the shipowner as do 
the statements in a billof lading signed 
within the master’s authority. It is, how- 
ever, prima facie evidence of the quantity 
and condition of the goods received and 
©) (1935) A O 53;104 L J PC1; 61 ITA 416; 152 
LT 1.0; 40 Oom. Oas. 143; 152 Ind. Oas 730; 7 R 
© 95; 10W N 1511; A IR 19H PO? 6:41 LW 


1; 88 M L J 36: 390 N 209; (1935 M W N 27; 
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prima facie it is the recipient or possessor 


who is entitled to have the bill of lading 
issued to him. But ifthe Mate’s receipt 
acknowledges receipt from a shipper other 
than the person who actually receives the 


_ Mate’s receipt, and in particular if the pro- 


perty is in that shipper and the shipper has 
contracted for the freight, the shipowner 
will prima facie be entitled and indeed 
boundto deliver the bill of lading to that 
Person. So it was held by Bacon, V.O. in 
Hathesing v. Laing (4), a case in principle 
not different on its facts from the present. 
It was held thut the indorsement of the 
Mate's receipt did not transfer a property 
which overrode that given by the indorse- 
ment of the bill of lading, which had been 
issued without production of the Mate's 
Teceipt, though the latter was held as se- 
curity by the person to whom it had been 
issued. In that case, as in this, the person 
who delivered the goods to the ship took 
Mate'’s receipt describing the debtors as 
the shippers. No doubt if the shipowner 
before he issues the billof lading is given 
express notice that he is not to issue the 
bill of lading without the Mate’s receipt or 
to anyone but the person who delivered the 
goods, he cannot disregard that notice. 
Even without express notice, he may be 
affected by notice to the same effect by 
knowledge of the actual circumstances of 
the case. Hathesing v. Laing (4), (supra) 
was decided in 1873and has been treated 
as good law ever since, as for instance in 
the late Judge Oarver’s “Oarriage of Goods 
by Sea", s. 60. Indeed itis difficult to see 
what other course a shipowner in a case 
like this could, in the absence of notice 
adopt. He is bound to deliver bills of 
lading for the goods to the shipper; the 
shipper here is beyond question the Ex- 
port Company who engaged the freight, 
who are owners of the goods, who are des- 
cribed in the document eat by.the 
mills as the persons in whose name ship- 
ping documents lave been taken out, and 
whose names appeared in the Mate’s 
receipts as the persons from whom the 
goods were received. The mills, who at 
the respective dates of the Mate’s receipts 
had not been paid by the respondents, 


- might have given noticeof lien on thelr own 


or the. respondents’ behalf, or they might 


p- have inserted the names of themselves 


or the respondents as persons shipping 
the goodsand personsto whom the Mate’s 
receipts were to be given. If that were 


(4) (1874) 17, Eq.-92;543 L J Oh. 233; 39L T 734; 3 
Asp MO 170: eed 
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done, the appellants could not properly 


have issued bills of lading to the Export: 


Company. But if the mills or the respond: 
ents had taken the bills of lading in their 
own name as shippers, they would have 
become liable on the bill of lading contract 
and in particular for payment of advance 
freight. It was not till May 27, 1926, that 
express notice was given to the appellants 
not to. issue bills of lading, but it was then 
toolate to close the stable door. An attempt 
to prove express notice given on May 14, 
1926, which would have been in time, com- 
pletely failed. Various matters were relied 
upon as amounting to implied or indirect 
notice. It was said thatthe direction in 
the mills’ document thal the receipts were 
to be given to the mills’ sircars amounted 
to sufficient notice, especially when coupled 
with the courseof business in the trade 
according to which payment is to be 
made against the Mate’s receipts, which 
thus constitute a sort of security. But 
as the receipt itself acknowledges 
shipment by the Export Oo, the mere 
direction to give the receipt to the mill's 
Bircar appears to be too obscure and am- 
biguous to countervail the clear recogni- 
tion of property in the Export Oo. There 
might be many reasons why the receipt 
should be given to the persons who 
actually delivered the goods to the shop, 
It is admitted by witnesses on both sides 
that bills of lading were frequently issued 
without Mate's receipt against an in- 
demnity. Such an indemnity is a common 
commercial precaution in use all over the 
world whenever bills of lading are issued 
without Mate’s receipts, and no sinister 
inference can be drawn from its being 
taken. It is true that the Export Oo. 
had obtained bills of lading in several 
cases from the appellants against an in- 
demnity without producing Mate’s receipts, 
and that the appellants had been com- 
plaining and demanding delivery of the 
Mate's receipts, but vendors must have 
been in some measure aware of what was 
being done; it is suggested that they did 
not wish to make trouble with the ship- 
pers, the Export Oo., who seem to have 
been doing a large business until the 
crash came about the end of May 1926. 
There is no finding of any fraudulent col- 
lasion between the Export Oo. and the 
appellants, or indeed any evidence of that 
nature, 

Under all the circumstances of the cage, 
not only was there no timeous express 
notice to the appellants, but there is no 
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ground for imputing implied notice. The 
case must be regarded as one in which 
shipowners who for their own protection 
stipulated with the shippers that bills of 
lading were to be given in exahange for 
Mate’s receipts, waived that provision, and 
without notice issued bills of lading to the 
named shippers and owners of the cargo. 
It would impose an unprecedented burden 
on shipowners if under such circumstances 
they were held responsible. Their Lord- 
ships agree with the conclusion of Sir 
George Rankin, O. J., on this issue. 


The second issue is alternative. It pro- 
ceeds on the footing that bills of lading 
were delivered to the Export Oo., but 
none the less, it is contended, the bills of 
lading in the Export Co.’s hands did not 
dispossess the respondents of their unpaid 
vendor's lien, or the lien for which they 
stipulated, because they continued to hold 
the Mate’s receipt, and thus they had a 
right to immediate possession as against 
the appellants, so that they were entitled 
to sue in conversion when their notice of 
May 27, 1926, and their subsequent de- 
mands for the goods were refused by the 
appellants. The primary question thus is 
whether the respondents still possessed a 
r.ght to possession, sufficient to found a 
claim in conversion. The appellants in 
reply not merely contest the contention 
that by the possession of the Mate’s re- 
ceipts the respondents retained their lien, 
but say that the bills of lading had been 
indoraed to the bank so asto put an end 
to the right (if any) of stoppage in tran- 
situ, and that they were bound to deliver 
the goods to the indorsees of the bills of 
lading which they duly did. 


The learned Chief Justice on this point 
was in favour of the respondents, though 
as already stated, he ordered a remand on 
the issue based on s. 178 of the Indian 
Oontract Act, 1872, which was then in force, 
though since repealed in 1930. Their 
Lordships with all deference find them- 
selves unable to concur in this conclusion 
in the respondents’ favour. Itseems to be 
based on two propositions, first that under 
the contractual terms, coupled with the 
retention of the Mate’s receipts, the res- 
pondents retained a lien or immediate 
Tight to possession, which was a property 
interest and not merely an equitable or 
personal right or license, and secondly, 
that as the indorsement of a bill of lading 
passed no better title than the indorser 
had, the indorsement and transfer to the 
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bank, passed no greater rights than the 
Export Company had, so that the bank 
could not claim delivery from the ship- 
owners in defeasance of the respondents’ 
possessory title. It-is, however, clear that 
the conclusion of Sir George Rankin, O. J. 
depended on his view that the respondents 
had a right in law to immediate posses- 
sions: indeed it was properly conceded 
before their Lordships that only such a 
right would entitle the respondents to 
claim in conversion, and that a merely 
equitable right or contractual right or 
license would not do. Their Lordships 
agree with Sir George Rankin in his view 
that the general property passed to the 
Export Company, but differ from him for 
reasons stated earlier in this judgment in 
his view that a right at lawto possession 
remained in the respondents. Thus the 
whole basis of his conclusion fails. It 
is true generally that a bill of lading is 
not a negotiable instrument in the sense 
that a bill of exchange is, and that the 
transferee of a bill of lading does not get 
a better title than his transferor. But 
while that is true of title in law, it 
cannot be asserted in regard to equitable 
rights. The legal right given by a pos- 
sessory lien can indeed be distinguished 
from the general legal property in a thing. 
This is illustrated by Pease v. Gloahec 
(5). That case, however, also iliustrates the 
distinction between legal and equitaple 
rights. The documents of title in that 
case had been obtained by fraud from the 
lawful possessor,who had not the general 
property which belonged to those guilty 
of the fraud. It was held that an in- 
dorsee from those latter persons in good 
faith for value got a good title, and nota 
merely defeasible title, and in that sense 
got a better title than his transferors 
whose possession was defeasible. This is 
the general rule where the transferor has 
a title defeasible for fraud, but the trans- 
feres takes in good faith and for value. 
Another illustration of an equitable right 
which is defeated by the transfer of a 
bill of lading to a bona fide indorsee for 
value is the right of stoppage in transitu. 
It follows from the same general rule 
that the equitable lien or personal license 
which, in their Lordships’ judgment was 
all that remained with the respondents 
when -the goods were delivered to the 
ship, did not affect the transferee of the 


(5) (1866) 1 P 0419; 3 Moore PO (Nn. 8.) 558; 85 L 
JP OS 
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claim for 
conversion, though it might indeed found a 
claim for breach of cmtract against the 
Export Company, or a claim for equitable 
relief against them or any assignees subject 
to the same equities, a category which would 
not include the appellants. 

In respect of the matters discussed above, 
there is no difference in substance between 
English and Indian Law. 

This conclusion renders it unnecessary 
for the Board to give a decision on the 
issue raised on the remand under s. 178. 
It seems, however, proper for their Lord- 
ships to say that as at present advised 
they would prefer the judgment of 
Buekland, J.to that of the Court of Appeal. 
Even assuming that the onus of proof 
under the section is on the appellants, it 
would seem that they discharged it by the 
evidence of the bank, which showed that 
the transaction was a banking transaction 
of the most ordinary and normal character. 
If it were necessary to look further, the 
presumption -of good faith would complete 
the proof. But their Lordships are far 
from satisfied that under the section the 
onus would have lain with the defendants. 
There are if the section two separate 
provisos. The onus of proof under the 
second proviso cannot, it seems, be on 
persons in the position of the defendants, 
and if so, it would seem to follow that 
the onus as to the first proviso must like- 
wise rest in the same quarter. O'herwise 
an anomalous result would follow. Decisions 
under othe: statutes have been cited. But 
it is always dangerous to seek to construe 
one statute by reference to the words of 
another. It may well be that in this 
section the plaintiff who seeks to impugn 
what is ex facie a valid disposition should 
be held to assume the burden of showing 
bad faith and such other matters as the 
provisos require to be established in the 
particular case. 

Their Lordships on the whole case are 
of opinion that the appeal should be allowed, 
the orders of the Oourt of Appeal should 
be set aside, and the orders of Buckland, J. 
restored, and that the respondents should 
pay the appellants’ costs in the Court of 
Appeal and before this Board. 

They will humbly so advise His Majesty. 

S. Appeal allowed. 

Solicitors for the Appellants: Messra. 
Walton & Co. ° 

Solicitors for the Respondents:—Messrs. 


Barrows, Rogers & Nevill. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2047 of 1935 
Novem ber 24, 1936 
UOLDSTRRAM AND Barons, Jd. 
Musammat HUKMI AND OTHBRS——P LAINTIFES 
~ — APPELLANTS 


VETSUS 
FAUJA SINGH AND otaeres—Drrenpants— 
l RESPONDENTS 
Custom (Punjab)—Succession—Self-acquired prop- 
‘erty—Khatra Jats of Tarn Taran Tahsil, District 
Amrtisar—Daughters, if succeed in preference io 
collaterals, 

Among Khaira Jats of Tarn Taran Tahsil, District 
Amritsar, daughters succeed to the self-acquired 
pony of the father in preference to collaterals. 

. Kartar Singh v. Banto (3), distinguished. 


8.0. A. from the decree of the District 
Judge, Amritsar, dated August 7, 1935. 
Messrs. Durga Das and Madan Gopal 
Sont, for the Appellants. 
and Jhanda 


Messrs. M. C. Mahajan 
Singh, for the Respondente. 

__ Coldstream, J.—One Sagar Singh, a 
Khaira Jat of Tarn Taran Tahsil in 
Amritsar District, died in July 1918, leay- 
ing a widow Musammat Khemi.and a 
daughter Musammat Maro who was the 
mother of two sons Fauja Singh and 
Bhag Singh. Hisland was récorded by muta- 
tion in the name of his widow. Fauja Singh 
_ and Bhag Singh sued Musammat Khemi for 
possession of the land and house property 
‘left by Sagar Singh alleging that they were 
Sagar Singh's heirs by virtue of a will by 
Sagar Singh in their favour. The widow 
confessed judgment and Fauja Singh and 


Bhag Singh obtained a consent decree on. 


November . 11, 1919. Thereupon, four of 
Sagar Singh's collaterals and the widow of 


a fifth brought a suit for a declaration. 
nct bound by the consent _ 


that they were 
decree. In this they were successful, 
their claim being decreed on June 24, 
1921—a decision upheld on appeal by the 
District Judge on April 1, 1922. ` The 
widow died in December 1931 and Sagar 
Singh's land was entered in the records as 
having passed ' to his collaterals. The 
latter then proceeded to sue Bhag Singh 
and Fauja Singh for possession of the 
property. l 

Bhag Singh and Fauja Singh resisted 
the suit on the grounds thatthe property 
was not ancestral qua Sagar Singh and 
the plaintiffs, and that as heirs they took 
preference of the’ plaintiffs who were 
collaterals of Sagar Singh in the third 
degree. The trial Court found that-the 
‘lands in suit were ancestral bat that the 
‘house property was acquired by- Sagar 
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Singh. Deciding, however, that by cus 
tom collaterals excluded daughters in suc- 
cession to all kinds iof property he gave 
the plaintifs the decree they sought. 
Against this decision, the defendants ap- 
pealed to the District Judge who reversing 
the trial Court's finding both regarding 
the ancestral nature of the land and the 
preferential right of the collaterals dis- 
missed the suit. The plaintiffs have come 
to this Court with the present appeal, 
having obtained from the District Judge a 
certificate under s. 41 (3), Punjab Oourts 
Act, allowing them tore-agitate the ques- 
tion whether among Khaira Jats the 
daughters exclude collaterals in succession 
to self-acquired property. Before us, the 
appellants’ Counsel attacks both the deoi- 
sion that the land concerned is not proved 
to be ancestral and the decision that the 
daughters took preference of collaterals in 
succession to the property. The firstis a 
finding of fact but it is contended that the 
learned District Judge ought to have held 
the question whether the property is or is 
not ancestral to be res judicata by the 
decision in a suit brought by the collate- 
rals in 1913 to have it declared that the 
will made by Segar Singh would not 
affect .their reversionary rights and by an 


‘admission of the respondents in the suit 


in which they obtained a declaration on 
June 24, 1921. that the consent decree 
in favour of Bhag Singh and Fauja Singh 
was not binding upon them. 

But there is nothing to show that such 
a plea was taken at the trial. The suit 
of 1913 was dismissed as premature and 


the judgments in that suit and the suit 


decreed in the collaterals’ favour in 192] 
record no finding regarding the ancestral 
nature of ‘the property in suit. It is 
argued that the learned District Judge 
ought to have examined the pleadings in 


these suits before deciding as he did that 


the matter was not res judicata. But 
those pleadings were not before the Court. 
Nor so far as the record shows was either 
of the Courts below asked to take notice 
of the documents which appellants’ Coun- 
sel now asks us to examine. No ground 
has been made out for admitting new 
evidence at this stage. As regards the 
custom governing the parties in the matter 
of succession, the appellants rely on the 
entry in the Oustomary Law of the Amrit- 


-gar District, commonly referred to as the 


riwaj-t-am compiled by the Settlement 
Officer in 1914. The rtwaj-t-am compiled 
at the previous settlement was - silent--on 
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the subject but the answer to question No. 60 
in the compilation of 1914 shows that at 
the time “nearly all” the tribes said that 
agnates, however, remote, excluded daugh- 
ters. In answer to the next question 
No. 61, it was stated that there was no 
distinction as tothe right of a daughter to 
inherit ancestral property as distinguished 
from self-acquired property of her father. 
There has been some conflict in the judg- 
ments of this Court in applying the rule 
stated in these answers but recently it 
has been followed in many cases relating 
to succession among agriculturist tribes of 
the District. The preface to the book 
shows that for drawing up the answers to 
the various questions put to the people 
enquiries were made from members of 
26 sub-divisions of the Jat tribe and that 


other sub-tribes with a strength of less” 


than one thousand, were not questioned. 
No representative of the Khaira sub- 
division was examined. To establish their 
case the appellants were bound to prove 
that the particular custom they alleged was 
followed by their particular clan. 

This, in my opinion, they have not 
done, the only evidence produced other 
than the answers to questions Nos. 60 and 
61 of the riwaj-t-am which were not given 
by the Khaira Jats being of an inconclu- 
sive character which has not been relied 
upon before us. On the other hand the 
Tespondents put forward two judicial 
instances of succession by daughters in 

reference to collaterals. These are proved 
te two judgments of this Court, Gurdit 
Singh v. Malan (1) and Thakar Singh v. 
Dhan Kuer (2). The firat (Scott-Smith and 
Harrison, JJ.) related to Khaira Jats of the 
contiguous District of Gurdaspur, the land 
in suits being ancestral; the second 
(Hilton and Din Mohammad, JJ.) to Khaira 
Jats of Amritsar District. The first judg- 
ment was considered to be a relevant piece 
of evidence by the Judges who decided the 
second, although the collaterals in that 
case were of the tenth degree. In the second 
case, where the property concerned was self- 
acquired of the last male owner, the learned 
Judges found that the evidence was not suffi- 
cient to prove any custom among Khaira 
Jats of Amritsar District either of daughters 
succeeding in preference to collaterals 
or of collaterals succeeding in preference 
to daughters. The learned Judges, there- 


(1) 5 Lah. 364; 84 Ind. Oas. 171: A IR 1935 Lah, 


85; 1 Lah Cas 279 
(2) AI R1935 Lah. 408; 157 Ind. Oas. 114; 87 PL 


R 225; 8 R L 92. 
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fore, applied the “general custom of the 
Punjab” as described in para. 23 of Ratti- 
gan's Digest of Oustomary Law, which is 
in favour of daughters. Reference was 
made to this judgment in Kartar Singh 
v. Banto (3), where it was rejected as an 
instance of no value because the riwaj-i-am 
was deliberately rejected and reliance 
had wrongly been placed upon “generat 
custom,” instead of on proof of any custom 
alleged by the parties. But the judgment 
in- Kartar Singh v. Banto (3), dealt 
with a case of succession among Aulak 
Jats, a sub-tribe who had been represent» 
ed in the inquiry made by the Settlement 
Officer for the purpose of compiling 
his Oustomary Law of the District. In 
the case before us as already noticed 
the parties are of a sub-tribe who were 
excilnded from the inqniry and the answer 
to question No 60 shows that not all of those 
who were questioned stated the custom to 
be in favour of the collaterals. Assuming 
that in this case neither side succeeded in 
proving the custom it alleged, we have 
to fall back, not upon any “general cus- 
tom,” but upon the personal law of the 
parties and this law being in favour of 
the daughters, 1 would decide that the 
lower Appellate Court's judgment cannot 
be said to be wrong and I would accord- 
ingly dismiss this appeal. Having regard 
to all the circumstances I would make no 
order as to costs. 

Bhide, J.—I agree. l 

NG Appeal dismiased. 

3) 17 Lah. 296; 168 Ind. Cas, 379; 38 P L R 300; A 
IR 1936 Lah. 804; 9 R L 617, 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 67 of 1937 
December 23, 1937 
Davis, J. O. AND Logo, J. 
Musammat ZENAB, pAUGHTER or SUKHIO 
—APPLIOANT 


VETUS 
MAHOMED HAJI ALLAHDINO— 
OPPONANT 
Civil Procedure Gods (Act V of 1908), 3. 115, 
0. IX, r. 13--Order setting aside ex parte decree 
under 0. IX, r. 138—Order, if revisable—Held, order 
setting aside ex parte decree amounted to material 


WENG a, 

e fact that an appeal lies against an order 

made under O. IX, r. 13, refusing to grant an 

application to set aside an ex parte decree ari that 

no appesi lies against an order granting an sppli- 

cation to set aside a decree does not exclude .the 
by revision in the latter case, much more 
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restricted though the remedy by revision is. It is 
unreasonable that there should be no power to revise 
an order made, it may be, entirely without jurisdic- 
tion merely because there is n> appeal. Therefore, a 
revision application will lie against an order of a 
Judge setting aside an ex parte decrees under O IX, 
r. 13, it being an order deciding a ‘case’ within 
the meaning ots. 115, Civil “rocedure Oode. Radha 
Mohan Datt v. Abbas Ali Biswas (2), relied on. [p. 
574, col. 1. 

The applicant sued for a declaration that she 
was validly divorced from her husband. The dis- 
pute was referred to arbitration and extension of 
time was granted until November 20. On November 
20 plaintiff was present through her Pleader but 
the defendant was not present and the reference 
was superseded. On November 21, the oase was 
fixed for hearing for December 3. Again the defen- 
dant was not present and an ex parte decree was 
parad On December 7, the defendant applied to 

ve the ex parte decree set aside alleging various 
grounds for non-appearance, The Judge before 
whom the case then came, set aside the ex parte 
decree on ground that his predecessor had m no 
order that the suit was tobe put down for ez parte 
hearing: 

cai n the Judge acted with material irregu- 
larity, his order should be set aside, Atma Ram v. 
Bent Prasad (6), raferred to. 


G. R. Appl. against the order of Haveli- 
vala, A.J. O., dated March 19, 1937. 
Mr. Deepchand Chandumal, for the Appli- 


cant. 
M. Hidaani, for the 


Mr. Hukumatrat 
Opponent. 

Davis, J.C.—This is an application-in 
‘Yevision against an order of Havelivala, 
A. J. O. in District Court Jurisdiction, sett- 
ing aside an ex parte decree in which the 
applicant was gianted a declaration that 
she was divorced from the opponent her 
husband.. A preliminary objection was 
taken that this revision application would 
not he because of the Full Bench decision 
of this Oourt in Khudabuz v. Panzo (1), but 
the proper scope and effect of that decision 
has, we think, become much exaggerated. 
That case, it is true, decides thats. 115, 
Civil Procedure Code, does not apply in the 
Gase of an interlocutory order but the inter- 
locutory order before the Court in that case 
was an order of Judge rejecting an appli- 
cation of certain persons to be appointed 
next friends of a minor plaintiff. But there 
was not appended to that decision a sche- 
dule selting out the orders to which it 
applies, or what are interlocutory orders 
for the purpose of s. 115, Oivil Procedure 
Code. Decisions are to be considered in 
relation to the particular facts of the case 
in which they are given and there is noth- 
ing in the Full Bench decision of Panjo's 
case (l) preventing us from considermg 
and deciding whether a particular order is 


(I) 248L R 277; 127 Ind, Oas, 673; A I R 1930 
Bind 265; Ind. Rul, (1930) Sind 289 (F B). 
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or is not an interlocutory order for the 
purposes of s. 115, Oivil Procedure Gode. 
It is true the Full Bench decision in Panjo's 
case (1) binds us to find thar s. ila does 
not apply to an interlocutory order but it 
does not bind us to find that any particu- 
lar order other than an order ofa like kind 
to that made the subject ofthe Full Bench 
decision is an interlocutory order, or rather 
we should say, isnot an order deciding a 
case within the meaning of s. 115, Oivil 
Procedure Code. Indeed we observe that 
the words “interlocutory vurder" do not occar 
in s£. 115, and we prefer in this case, as in 
other cases, to adnere tothe words of the 
section we are to interpret and to decide 
not whether the order now sought to be 
revised ıs an interlocutory order but whe- 
ther itis an order deciding a case within 
the meaning of s. 115; and on this point we 
think there can be no doubt. 

A Full Bench of the Allahabad High 
Court in Radha Mohan Datt v. Abbas Alt 
Biswas (2), decided that an order purport- 
ing to set aside a decree under O. IX, r. 13, 
which is the order in this case, was an order 
deciding a case within the meaning of 
s. 115, Oivil Procedure Oode, and the High 
Court interfered and revised the order. Tne 
learned Judges in that case after consider- 
ing the caseslaw said : 

“We hold that an order setting aside an ex parte 
decres is a case and is not merely an interlocutory 
order during the pendency of the suit. AB soon 
as an ex parte decree was passed, the curtain was 
rung down upon the suit itself, There was no pend- 
ing suit before the Uourt. Proceedings in the suit 
could not be revived till the ex parte decree had 
been set aside. The proceedings leading up to the 
setting aside of the ex parte decree were proceedings 


distinct from and independent of the proceedings 
constituting the suit.” 


The learned Advocate for the opponent 
relies on a ruling of the Oudh Chief Court 
in Paras Nath v. Ran Bahadur (3) but that 
case merely decided that an order as to the 
court-fee to be paid was not an order that 
decided a case within the meaning of s. 115; 
and with that decision we shall, we think, 
on 8 suitable occasion find no difficulty in 
agreeing. Similar is the case in Gupta & 
Co. v. Kripa kam Brothers (4). Similarly 
it has been held that an order allowing an 
amendment of a plaint is not an order 
deciding a case within the meaning of 


(2) AIR 1931 All. 294; 133 Ind. Oas. 129, 53 A 
612; (1931) A L J 377; Ind. Rul. (1931) All, 677 


(F B). 
(3) 11 Luck. 589; 158 Ind, Oas. 949; A I R 1936 
Oudh 82; (1935) O W N 1158; 1935 O L R 633; 8 R O 


'R 1934 All. 620; 149 Ind. Oas. 1183; (1934) 


) 
138 (F-B 
(4) A 
ALJ 381; 6 R A 1018; 1934 A L R 625; 57 A 17 (F B), 
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8.115: Dilsukh Rat v. Dwarka Dass (5). 
We do not think the fact that an appeal lies 
against an order made under O. IX, r. 13, 
refusing to grant an application to set aside 
an ex parte decree and that no appeai lies 
against an order granting an application 
to set aside a decree excludes the remedy 
by revision in the latter case, much more 
restricted though the remedy by revision is. 
It appears to us unreasonable that there 
should be no power to revise an order made, 
it may be entirely without jurisdiction 
merely because there is no appeal. 

We, therefore, disallow the preliminary 
objection and hold that a revision applica- 
tion will lie against an order of a Judge 
setting aside an ex parte decree under 
O. IX, r. 13: We have then to consider 
whether there has been in this case any 
such material irregularity in the exercise 
of jurisdiction as should compel us to in- 
terfere. We have come to the conclusion 
that the learned Judge in this case has so 
misdirected himself that in granting the 
application to set aside the ex parte decree 
he has acted with material irregularity 
within the meaning of s. 115, Civil Pro- 
cedure Code: See Atma Ram v. Beni Prasad 
(6). In this case the upplicant was plaintiff 
and she sued for a declaration that she was 
validly divorced from her husband. The 
dispute was referred to arbitration and ex- 
tension.of time was granted until November 
20. On November 20, plaintiff was present 
through her Pleader but the defendant was 
not present and the reference was supersed- 
ed. On November 21, the case was fixed 
‘for hearing for December 3. Again the 
defendant was not present and an ex parte 


decree was passed. On December 7, the ° 


defendant applied to have the ex parte 
decree set aside alleging various grounds 
for his non-appearance. Affidavits were 
filed and on February 5, the Judge made an 
order that persons who had filed affidavits 
should appear for cross-examination. No 
persons were cross-examined and on the 
affidavits Havelivala, A. J.C. before whom 
the case then came allowed the application 
and set aside the ex parte decree. 

Now the learned Judge makes a point 
01 the fact that his predecessor made no 
order that the suit was to be put down for 
ex parte hearing. He says so twice but 

(6) A I R 1933 All 189; 146 Ind. Cas, 491; 55 A 
16H; (1933) A L J 27; 6 R A 299. 

(6) 62 IA 257; 157 Ind. Oas. 894; A IR 1935 P O 
185; 67 A 678; (1935) O W N 997; 390 W N 1949; 
1935 O L R 580; 42 L W 554; 3BR 1; IB5 ALR 
981; 37 Bom. L R 871; (1935) A L J 1124; (1935) M 
W N 1951; 8 R P O 65; 17 P L T 93 (P O). 
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Orders are not made or required to be made 
that cases should be put down for ex parte 
hearing. The case was put down for hear-- 
ing in the ordinary and proper way. The 
defendant failed to appear and the suit was 
decreed ex parte against him. He was to 
blame for his non-appearance and not-the 
Court, as the learned J udge appears to hold. 
Then the learned Judge appears to think 
that it is the duty of the Court to inform 
the defendant thatthe reference- is super- - 
seded and the suit is put down for heare 
ing. It is not of course_the duty of the 
Court Lo inform the defendant but itis the. 
duty of the defendant to keep himself ‘in- - 
formed of the Oourt’s orders. To hold 
otherwise would be to bring the work of the 
Court on the-civil side into confusion and 
to subject proceedings, already delayed- 
sufficiently by the indifference or wilful - 
default of defendants, to yet further delay.. 
The opponent in these proceedings who was 
the defendant in the suit- had no adequate: 
excuse for not keeping himself so informed. 
As the learned Judge has put upon the 
Court the blame that should have been put 
upon the defendant, we donot think his ~ 
order ig an order-that can be supported. 
We think he has acted with material irre- - 
gularity and we set aside his order: As 
it is argued by the learned Advocate f:r 
the opponent that it will now be open to 
him further to argue before the Judge on 
the affidavits filed, we make it clear that 
our order setting aside the order of- the- 
learned Judge setting aside the ex parte 
decree is final. and that the ex parte 


‘decrees granted in the applicant's favour - 


stands. unless and until it is set aside by a 
Bench of this Court in an appeal which we- 
are informed has been admitted to a regular 
hearing. This revision application is, there- 
oo granted with costs. Order according: 
y: 

D. Application granted. 





LAHORE HIGH COURT 
First Civil Appeal No. 183 of 1936 
November 26, 1936 


Jal LAL, J. 
OMA SHANKER DAS—Dkrorer-Honrpsre— 
APPRLLANT 


VETEUSB 
BHOLA DAS MAHANT— 
J UDGMENT-DeBTOR—RESPONDANT 
Scheme—No condition that manager would be 
liable to removal on fatlure to perform condttions 
~—Mismanagement—Manager, if can be removed by 
means of application for execution, 
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In the absence of a provision in the conditions 
of management thatthe manager would be liable 
to beremoved on his failure to perform the 
conditions, action cannot be taken to remove him 
even on proof of his mismanegement by means of 
an application for execution. Vatthilinga Mudaliar 
v. Theyagarajaswami Devasthanam (5), relied on, 
Damodar Bhat v. Bhogilal (1), Prayagdossji Varu 
v. Smrangacharlu Varu (3), mnu Y. Puna (3) 
and ,Chandraprasad Ramprasad v. Jinabharti 
Narayanrbharti (4), distinguished. 


F.O. A. from an order of the Senior 
Subordinate Judge, Delhi, dated January 
14, 1936. 

Mr D.N. Aggarwal, for the Appellant. 

Mr. Shamsher Bahadur, for the Respond- 
ent. 


Judgment.—Bhola Das, respondent, is 


the Manant of the temple of Rup Ramji 
situated in Delhi. In 1097 two men in- 
stituted a suit for his removal for reasons 


with which we are not at present concern- 


ed. The suit-was deemed in the Court. of 
the District Judge of Delhi, but 
appeal to the Chief Court of the Punjab 
the decree of the District Judge was re- 
versed and it was ordered that Bhola Vas 
should continue to--work on his post of 
Mahant subject to his complying with 
certain rules which are mentioned in 


detail in the decree passed by the Ohief - 


Oourt on August 8, 1904. Orie of the 
conditions was that the mahant should 
keep proper accounts of the total income 
which were to be audited by persons ap- 
pointed by the District Judge of Delhi in 
the manner mentioned in detail in the 
decree.: Mahant Brola Das has continued 
in his office up to this time. On January 
8, 1935, an application for executiun was 
presented in the Court of the Senior 
Subordinate Judge of Delhi by Kalian 
Das and sri Krishen whoclaim to be the 
chelas'of Mahant Data Ram, a Oharan- 
dasi Sadhu. The application was mainly 
for the removal of the mahant on the 
ground of mismanagement of the temple 
Property by hum and ofits improper alie- 
nation and for other reasons. A prayer 
also was made that two respectable per- 
sons may be appointed to audit the ac- 
counts of the mahani, This application 
has been dismissed by the Senior Subordi- 
nate Judge on the grounds: (1) that it -is 
time-barred, and (2) that it is not open 
to the appellant to apply for the execution 
of the decree because there is no execut- 
able decree. Consequently this appeal has 
been presented against the order of the 
Senior Subordinate Judge. 

Reliance is placed on Damodar Bhat v. 
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Bhogilal (1) Prayagdossjt Varu v. Sri- 
rangacharlu Varu (2), Ramu v. Puna (3) 
and Chandraprasad Ramprasad v. Jina- 
bharti Narayanbharti (4). None of these 
judgments, however, support tne contention 
of theappellant that the decree in ques- 
tion is an executable decree and can be 
executed by him. In the decree of the 
Ohief Court and in the directions 
given by it relating to the management 
of the property of the temple by the 
mahant, there isno condition that, on his 
failure to perform the duties imposed upon 
him, he should be removed. Further, 
there is no condition that the scheme can be 
altered on an application made to that 
effect. No authority has been cited in 
support of the proposition that in the 
absence of a provision in the conditions of 
management that the manager would be 
liable to beremovedonhis failures to pere 
form the conditions, action can be taken 
to remove him even on proof of his mis- 
management by means of an application 
for execution, It was held in Damodar 
Bhatv. Bhogilat (1) that when there is 
a clause in the scheme that it can be 
amended on application being made for 
the purpose, then the Court can incorpo- 
Tate a -condition as to the liability of the 
mahantto removal on breach of any of the 
conditions of the scheme and can then 
remove him on application for removal 
being made and breachof conditions being 
proved. The case does not lay down the 
further proposition propounded by the 
learned Counsel for the appellant that 
even without the amendment of the scheme 
the mahant could be removed on a 
breach of any of the conditions on an 
application being made for the purpose, 
Prayagdossji Varu v. Srirangacharlu Varu 
(2; merely says that in the scheme framed 
by the Court provision may be made for 
the appointment of anew trustee in place 
of an old trustee on the happening of cere 
tain contingencies. Ramu v. Puna (3) 
lays down that a scheme once settled can 
be altered by the Ogurt on an application. 
Chandraprasad Ramprasad v. Jinabharti 
Narayanabharit (4), it is claimed, lays 
down the proposition that a Oourt can 
amend a scheme evenif no provision is 
made in it reserving liberty to pere 
(1) 24 B 45; 1 Bom. L R 509. 


(2) 28 M 319: 15 M L J 133, 
(JAIR 1926 Nag. 326; 94 Ind. Oas, 326; 9N L 


J. 45, 
(4) 5 B li; 133 Ind. Oss. 740; A I R 1931, 
Bom. 391; 33 Bom. LR 520; Ind. Rul. (1931) Bom, 
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sons concerned to apply for its amend- 
ment. — 

These matters do not arise before me in 
the present proceedings. Here there is no 
condition relating to the removal of the 
mahant and, therefore, no application for 
execution is competent to remove him. 
Whether an application to amend the 
scheme is competent in this case, is a matter 
with which I am not concerned, and on 
which I express no opinion one way or the 
other: nor on the question whether if the 
scheme is amended and it is provided 
that the mahant is liable to be removed on 
breach of any of the conditions imposed 
apon him, he can be removed on an appli- 
cation for his removal, because these matters 
do not now arise on the present applica- 
tion. In Vatthilinga Mudaliar y. Theya- 
garajaswami Devasthanam (5) it was held 
a decree of this description is not capable 
of execution so far as the removal of the 
mahant is concernede The Senior Subordi- 
nate Judge is correct, therefore, that no 
decree capableof execution by removal of 
the mahant was passed by the Ohief Court 
of the Punjab inthis case. But there is 
another prayer of the appellant and that 
isto appoint two auditors. An application 
to appoint auditors can be made by per- 
sons mentioned in the third condition. 
The persons mentioned are “the plaintiffs 
or any sadhu attached to the temple.” 
Ifthe appellantcan establish that he is 
attached tothe temple, he is competent to 
make an application for the appointment 
of auditors to andit the accounts of the 
temple. But this application must be 
made to the District Judge according to 
the express directions contained in the con- 
dition, and the present application, even 
if it be assumed that the form of applica- 
tion is immaterial, was made to the 
Senior Subordinate Judge, who had no 
jurisdiction to entertain it. 

I decline to entertain the prayer of the 
appellant's Oounsel that this application 
may be transferred to the Oourt of the 
District Judge for the reason thatthe ap 
plication is not merely forthe appointment 
of auditors, but contains the principal 
prayer, which is not entertainable, 
present stage af any rate, and it may 
lead to complications if the application 
for execution is transferred to the Dis- 
trict Judge. If so advised, the appellant 
can make a fresh application and then 


(5) 59 M 751; 185 Ind, Cas 820; A I R 1986 Mad 
A 87; (1936) M W N 678; 44L W 98; 9 
R ; 
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his competency to present the application 
can be adjudicated upon and proper orders 
passed by a competent Oourt. This appeal, 
in my opinion, must fail, and I dismiss it 
with costs. 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 1111 of 1934 
May 18, 1937 
NASIM ALI AND ReMFRy, Jd. 
DEBENDRA NATH ROY CHOUDHURY 
AND OTHERS-——PLAINTiFRS—A PPELLANTS 
vET BUS | 
OFFICIAL REOHIV ER— RHsPoNDANT 

Civil Procedure Oode (Act V of 1908), 8. B0—Suit 
against Official Receiver vi estate for recovery of 
arrears of rent—Notice, if necessary. 

No notice under s. 80, Oivil Procedure Gode, is 
necessary ina suit against an Official Receiver of 
an estate for recovery of arrears of rent as the omis- 
sion of the Receiver to pay rent is not an act pur- 
porting to have bean done by him in his official 
capacity. Revsati Mohan Das v. Jatindra Mohan 
Ghose (1), relied on. 

O. A. from Appellate decree of the Ad- 
ditional District Judge, Bakargunj, dated 
November 17, 1933. 

Messrs. Mahendra Kumar Ghose and 
Hamidul Huq, for the Appellants. 

Mr. Nares Chandra Sen Gupta, amicus 
Cuma, for the Respondent. 

Judgment.—This is a plaintiff's ap- 
pealin a suit for recovery of arrears of 
rent. The Courts below have agreed in 
dismissing the suit onthe ground that no 
notice under s. 0, Civil Procedure Oode, 
was served on the defendant Receiver. , In 
view ofthe principlelaid down in Revati 
Mohan Das v.Jatindra Mohan Ghose (1) 
we are of opinion that no notice under 
s. 80, Oivil Procedure Oode, is necessary 
in this case. The omission of the Receiver 
to pay rentis not an act purporting to 
have been done by him in his official 
capacity. 

The result, therefore, is that this ap- 
peal is allowed. The judgment and dec- 
rees of the Courts below are set aside 
and the case is sent back to the trial 
Judge for re-hearing on the merits accord- 
ing to law. Costs will abide the result, 


N. Case remanded. 


(1) 611 A 171; 148 Ind, Oas. 482; A I R 1934 PO 
96; 61 O470;6 RPO 121; 1934 O'L R 369; 1934 A 
L R508; 38C W N 517; ILO WN463:66ML J 
506; (1934) M W N 381; 39 LW 504; (1939A L J 
406; 59 O LJ 353; 36 Bom, LR 544(PO. ° 
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MADRAS HIGH COURT -- 
Full Bench 
Referred Case No.4 of 1937 
December 15, 1937 
LRAOH, O. J., VARADACHARIAR AND 
Mooerr, JJ. 
‘8. MARUTHAMUTHU NAICKER 


_~~PLAINTIEF 
versus 
P. KADIR BADSHA ROWTHER AND OTHERS 
l — DHAN DANTS 
Promiss note-—-Hndorsement—Managing member 
of Hindu family executing pro note — Remedy of 


éndorace against: co-executant co-parceners—Endorse- 
ment transferring instrument as wellas debt and 
complying with stamp law—Suit against co-executant, 
Bop a gg of — Negotiable Instruments Act 
(XXVI of 1881), s. 50 — Endorsement transfers 
ordinarily property in instrument and not debt— 
Debt, when transferred—Position of assignee of debt— 
Transfer of Property Act (IV.of 1882), Chap. VIII 
a has of endorses under Negotiable Instrumente 


The indorsee of a promissory note executed 
by the managing member of a Hindu family 
is limited: to his remedy on the note, unless 
the indorsement is so worded as to transfer the debt 
as well and the stamp law ıs complied with. 
Therefore in the case of an ordinary endorsement the 

orses Cannot sue the non-executant co-parceneis 
on the ground of their lability under the Hindu 
Law. eae Naicken v. Ayyaswamt Pillai 6), 
Overruled. Nachiappa Chetty v.~Dakshinamurthi 
Servai (B), explained. Sadasuk Janki Dus v. Kishen 
Pershad (1), referred to. Thankammal v. Kunnamma 
Oe Pa aa J 

er Vara riar, J.—In his capacity as assignee 
of the debt, the transferee will be EREA ER a the 
principles laid down in Ohap. VIIL Transfer of Pro- 
perty Act, and will not be entitled to all the privileges 
of an endorses under the Negotiable Instruments Act. 
Section 137 must be deemed to exclude these princi- 
ples in the case of negotiable instruments only tə the 
extent that they are dealt with and are soughtto be 
enforced as such instruments, 


_ Ref. O. stated by the Sub-Judge, Tanjore, 
in 0.8. No, 204 of 1936. 


Mr. G. Chandrasekara Sastri for Mr. 
S. Narasimha Aiyangar, for the Plaintiff. - 


. Mr. T. V. Venrkatarama Atyur, for the 
Defendants. 


..Leach, C. J.—This is a reference under 
Q. XLVI, r. 1, Civil Procedure Uode, by the 
Subordinate Judge of Tanjore in a suit on 
a promissory note. The note was executed by 
defendants Nos. 1 and 2 in favour of one 
Ponnuswami Naicker who indorsed it to 
the’ plaintiff. The two sons of defendant No. 2 
who constitute with him an undivided family 
have been made defendants, as it is sought 
“to makp them liable on the ground that 
the debt-was incurred for family purposes 
by defendant No. 2 in | his’ capacity of 
managing member. The sons having raised 
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the plea that the plaintiff asthe indorsee is 
not entitled to sue them on the strength 
of thé indorsement of the instrument, the 
Subordinate Judge has referred tous this 
question ; 

“Whetber an indorsee of a promissory note 
executed by the managing member is entitled to 
recover the debt from the property of the non- 
executant co-parceners on the ground of their 
liability under the Hindu Law or whether he is 
limited to the remedy avaulable on the note.” 

It is a fundamental prinaiple of the law 
re'ating to negotiable instruments that no 
one whose name does not appear on the 
instrument can be held liable thereon, but 
this principle has unfortunately been lost 
sigat of in some of the cases which have: 
come before this Oourt. Bafore examin- 
ing the reports which have been quoted to 
us in thecourse of the arguments L wish 
tə refer to a decision ofi the Privy Council 
and totwo English cases as toe law is to 
be fcund there clearly stated. Tae deci- 
sion of the Judicial Committee is that in 
Sadasuk Janki Das v. Kishen Pershad (1), 
which was an appeal arising out of a swt on 
a hundi, Lord Buckmaster in delivering the 
judgment observed ; 

“It is of the utmost importance that the nam3 of 
a person or firm to be charged upon a negotiable 
document should be clearly stated on the facs or 


on the back of the document so that the responsi- 
bility is made plain and can bə instantly 


gaid : 

“Their Lordships’ attention was directed to ss, 26,. 
27 and 28, Negotiable Jnstruments Act of 1881, 
and the te:ms of these sections were contrasted 
with the corresponding provisions of the English 
Statute. It is unnecessary im this connection to 
decide whether their eftect ig identical, It 1s 
sufficient to say that these sections contain 
nothing inconsistent with the principles already 
enunciated, and nothing to support the conten- 
tion, which 18 contrary to all established rules, 
that in an action on a bill of exchange or promis- 
sory note against a person whose name properly 
appéars ag party to the instrament, it is open 
either by way of claim or defence to show that 
the signatory was in reality acting for an un- 
disclosed principal,” 

In. Lewin v. Edwards (2), it was held that 
where the drawer of a bill indorses it in 
blank, and delivers it to another, woo passes 
it without a fresh indorsement to a third 
person, the latter cannot maintain an acuon 
of debt against the drawer. The contract 
transferred by the delivery of the bill being 
only the contract on the bill, the holder couid 


(1) 46 0633; 50 Ind, Oas. 218; A I R 1918 PO 146; 
4614 33;290 LJ 310,17 A L J 403; 25 M LT 358; 
36 M L J 429;21 Bom. LR 605; 1 U PL R (P0) 37; 
(1919) M W N 3107 330 W N 937; 10 LW 143; 13 
Bur. L T 160 © O). 

(2) (1843) 9 M & W 720; 168 BR 304, 
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not sue the drawer with whom he had no 
privity of contract In In re Sdltykoof, Ex 
parte Margrett (3), Lord Esher, M. R. had 
to consider the claim of an indorsee of bills 
of exchange accepted by a minor. It was said 
that the bills were accepted for necessaries 
supplied to the minor. Lord Esher in decid- 
ing that the petitioner was not entitled to 
hold the minor liable said : 

“He supplied no necessaries to the infant ; he is 
only the indorsee of some bills of ex 
accepted by him, As regards an indorses of a bill 
of exchange, it ig immaterial whether there was 
any consideration for the bills as between the 
drawer and the acceptor; he can sue the acceptor 
as the indorses of the bills, and nothing else, The 
question therefore, whether, necessaries were sup- 


ied to the infant by the drawer of the bill, is 
aterial.” 


For these decisions, it will be observed 
that there are two principles to be borne 
in mind. The frst is the principle which 
I have already stated, namely that no one 
whose name does not appearon a nego 
tiable’ instrument can be sued on it. The 
second is that there is no privity of con- 
tract between an indorsee and the muker 
or acceptor. 

Turning now tothe cases quoted to us, 
in Ramaswamt Nadan v. Ulayanatha 
Goundan (4),a Full Bench of this Court 
consisting of Shepherd, Subramunias Aiyar, 
Benson aud Moore, JJ. held in a suit 
brought by a creditor of a Hindu family 
in respect of debts which were said to 
have been incurred for the benefit of the 
family that the plaintiff could have prose- 
cuted his claim against the sons in that 
suit and have obtained a decree, making 
their shares in the family property liable 
for the debts of the father. There was no 
negotiable instrument here and the - cor 
rectness of the decision is, therefore, not 
open to question. In Krishna v. Krishna- 
swami (5), Shepherd, Subramania Aiyar and 
Davies, JJ., had to consider a suit on a pro- 
missory note, in which the plaint was suffi- 
ciently widely drawn to cover a claim on the 
debt as well. In this case a member of an 
undivided Hindu family had borrowed money 
from the plaintiff to purchase lands for the 
benefit of his family and executed a pro- 
missory note in respect of the loan. It was 
sought to make the other members of the 
family also liable, and it was held that 
they were, Davies, J. dissenting. It is 
clear, however, from the judgment of Shep- 
herd and Subramania Aiyar, JJ. that the 


(3) 891) 1 Ne D 413; 60 LJ Q B 339; 39 W R 837; 
65 J P 100; 8 Morell 37, ; 8 ; 

(4) 23 M 49; SM I J 313. $ 
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non-executant members of the family were 
held liable because as against them the 
suit could be regarded as being on the 
debt and not on the instrument. In 
the course of his judgment, Shepherd, J. 
aid : 

i “It is. argued that the present suit was strictly 
confined to a demand for payment of the note and 
that the plaint did not include :a demand in res- 
pect of fe original debt. It appears to me on 
reading the plaint that it containa all the allega- 
tions that are needed in orderto charge the appel- 
lants with liability. The ‘charge is that the debt 
was incurred for the expenses of the family and 
that they are bound to discharge it. There can be 
no doubt that the Courts below as well as the 
appellants understood fully the case which the 
plaintiff was seeking to establish.” 

Davies, J. dissented because he consi- 
dered that the suit as framed was on the 
note alone, which did not allow the non- 
executant members of the family to be 
held Hable. While it is manifest that 
Shepherd and Subramania Aiyar, JJ. did 
not hold that where a promissory note has 
been signed by the managing member of 
the family alone, the other members of the 
family can be made liable on the instru- 
ment itself, it has unfortunately beet inter- 
preted in the contrary sense. The case which 
1 have at ptesent in mind is that in 
Nataraja Natcken v. Ayyaswamt Prllar 
(6), where Ayling and Seshagiri Aiyar, JJ. 
heid that an indorsee of a promissory note 
executed by a member of a joint Hindu 
family could sue not only the maker but 
the other members of the family on the 
instrument. The learned Judge here not 
only failed to appreciate the real nature of 
the decision in Krishna v. Krishnaswamt 
(5), but also misunderstood the judgment of 
the Judicial Committee in Karmali 
Abdullah v. Vora Karimjt Jiwanjt (7), 
which they considered to decide that 
on a negotiable instrument executed by 
one member of a partnership the other 
members can be held liable. Their Lord- 
ships did not so hold. A pernsal of the 
judgment shows that they treated the suit 
us being one for an account embracing 
mercantile transactions between the par- 
ties. 

In Nachiappa Chetty v. Dakshinamurthi 
Servat (8} Wallis, O. J. and Hannay, J. 


(6) 32M L J 354, 38 Ind. Oas. 339; A IR 1917 Mad. 
61; 5 L W410, UWIT, M W N 230, 31 ML T 


405. 

(7) 39 B 261; 26 Ind, Oas. 915; A I R 1914 P O 133; 
421 A48, 233ML J 515; 17 M L T35 21L W133; 
17 Bom. L R 103; 19 0 W N 337; 13 A LJ fi; 210 
L J 123; (1915) M W N 606 (PO). ~ 


wit (1915) M W N 217; 28 Ind. 345; AIR 1946 
$24; 17M L T 233. A 
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held that in a suit upon a promissory note 
against a Hindu father and his sons, the 
cause of action was the same as the 
cause of action against the father and 
it was not necessary for the holder of 
the note to prove that the debt was 
incurred for family purposes. The sons 
could be joined in order to give them an 
opportunity of showing that the debt was 
not binding onthem. ‘The learned Judges 
regarded the decision in Krishna v. Krish- 
naswami (5) being the authority for this. 
The case cannot be interpreted as decid- 
ing that the sons could be sued on the 
note. In Thankammal v. Kunnama (9), 
however, Sadusiva Aiyar, J. sitting wit 
Spencer, J. went much further and held 
that a creditor could not join two sepa- 
rate causes of actionin the same suit, one 
on the debt and one on the note: and 
that the junior members could be held 
liable on a promissory note executed by 
the manager for proper debts. This is 
going too far, and we must express our 
dissent. The maker alone can be sued on 
the note and the fact that under Hindu 
Law sons are liable in respect of debts 
incurred on behalf of the family or by the 
father for his own purposes, provided that 
they are not incurred for illegal or im- 
moral purposes, does not affect the principle 
invoived. We are not in this reference 
called upon to decide whether the decision 
of the Privy Gouncil in Sadasuk Janki Das 
v. Kishen Persnad (1) affects the decision 
in Krishna v. Krishnaswamit (5) and 
Nachippa Chetty v. Dakshinamuritht Servat 
(8) as these were not suits by indorsees. 
Where the indorsement is in blank, it 
only operates to transfer the property in 
the instrument and not as an assignment 
of the debt, as was pointed out by Madha- 
van Nair, J. in Periakaruppan Chetti v. 
Mottayya Mudali (10). An endorsement 
may operate to assign the debt as well 
when ıt is so worded and the requirements 
of the law with regard to stamping are 
complied with, but unless there is an 
indorsement of this nature the sore aa 
Muhammad Khumarallt v. kanga kao (11) 
Shepherd and Bhashyam Aiyangar, JJ. 
decided in a case where a promissory note 
had been made in favour of two payees, 
one of whom indorsed it to the other, that 


937M Ld 369; 53 Ind. Cas. 878; A IR 1919 Mad. 


(10) 41 L W177; 156 Ind. Oas. 455; A I R 1935 Mad 
340; 69 M LJ 30; (1935) M W N 210;8 RMS 
(tl) 26 M 654. 
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the indorsee could not sue on the note in 
the capacity of indorsee or in the capacity 
of one of two joint payees, but he could 
Maintain a suit for the sum due under the 
instrument as the assignee of the chose in 
action by reason of the other joint payee 
having transferred his interest therein to 
him. The plaintiff there sued a person 
whose name appeared on the face of the 
instrument as the maker which is quite a 
different matter, We are concerned here 
merely with a case in which an indorsee 
seeking to make liable persons whose names 
do not appear on the instrument. This he 
clearly cannot do. Accordingly, we answer 
the reference is this way. The indorsee of 
a promissory note executed by the manag- 
ing member of a Hindu family is limited to 
his remedy on the note, unless the indorse- 
ment is so worded as to transfer the debt 
as well and the stamp law is complied 
with, and therefore in the case of an ordi- 
nary endorsement the indorsee cannot sue 
the non-executant co-parceners on the 
ground of their liability under the Hindu 
Law. It follows from this that we consi- 
der that Nataraja Naicken v. Ayyaswami 
Pillai (6) was wrongly decided and it is 
overruled. The cost of this reference will 
be costs in the cause. 

Varadacharlar, J.—I concur in the 
above answer., (See also Waynam v. Bend 
(12,, I only wish to add that in his 
capacity as assignee of the debt, the 
transferee will be governed by the prin» 
ciples laid down in Chap. VIII, Transfer of 
Property Act, and will not be entitled to 
all the privileges of an endorsee under the 
Negotiable Instruments Act Section 137 
must be deemed to exclude these principles 
in the case cf negotiable instruments on] 
to the extent that they are dealt with and 
are sought to be enforced as snch instru- 
ments. I bave elsewhere dealt with Nachi- 
appa Chetty v. Dakshinamurtht Servai (8) 
and reserve my opinion on the point dealt 
with therein. : 

Mockett, J—I agree with my Lord 


the Ohief Justice. 


N-D. Answer accordingly, 
(12) (1808) 1 Camp 175; 170 E R 918. 
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_ PATNA HIGH COURT 
Miscellaneous J crea Case No 10 of 
35 
November 15, 1937 
Courtnry-Taeeguy, C.J. `T 
- AND AGARWALA, J. 
Mzssrs. MULOHAND HIRALAL— 
ASSESSEE~—PRTITIONBR 


Versus 
COMMISSIONER or INCOME-TAX, 


+ 


BIHAR AND ORISSA —OPPogITg 
PARTY 

1 ncome-taxz— Assessee carrying on two separate busi- 
nesses —Items in one entered in other t rough mis- 
take—Assesses entitled to exemption but for the mis- 
take — Assessee seeking to deduct these items from 
a iga d Late b Ne course indicated 
me az Ac 0 2), 8. 10— Lo 
or eee Deduction of, 4 es ae 

Ə assessee carried on business asa shop-k 
where he sold retail groceries and also darmed oa 
business by selling goods on commission, the two 
businesses being in fact separate. In submitting an 
income-tax return, he entered, through mistake some 
items in his shop business which in fact fell under 
his commission business, where he would have been 
exempted from tax in respect of those items, In sub- 
sequent years he sought to deduct those items from his 
income : 

Held, that his proper remedy should ha 
go to the Commissioner in the matter of eee 
ing year, show to his satisfaction that in respect of 
that year he had made a mistake in making up his 
| ee and get eines of the income-tax in respect 

6 assessment for that year and 
de un In T current a rend ka ae 

oss, whether by embezzlement or wheth 
theft, is not one of the allowances which is ade 
to the assessee under s. 10 of the Income Tax Act 
Jagarnath Therani v. Commissioner of Income-taz 
doubted. Ramaswami Ohettiar v. Commissioner 
of Income-taz, Madras (2), referred to, 

Misc. J ikon an order of the Oom- 
misioner of Income-tax, Bihar and Oriss 
e i 15, 1935. 7 

rs, Dharmashila Lall and Mr. G. C 
for the Assessee. l ee 


Mr. S. M, Gupta, for the ;Commiasa; 
eee i issioner of 


Courtney-Terrell, C. J.—This i 

stated by the Commissioner of (acne a 
by direction of the Oourt. The assossee 
carries on business as a shcp-keer 

where he sells retail groceries and ate 
carries on business by selling goods an 
commission, the two businesses bein in 
iact separate. He has made, however 8 
return of his entire income, And ne apaa 
allowance in respect of two 8€ parate items 
The fist item 1s composed ot two separate 
Bums respectively Rs. 313 any Ke. 7U0, 
and the assesses claims to be entitled to 
deduct the amount of these two ite 

from his assessment in the following ae 
cumstances. Inthe accounting year 1931-39 
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it would appear that in making up his 
accounts he confused the accounts in 
respect of the shop business with the 
accounts in respect of the commission 
business in the matter of two items. 
Certain goods had been sent to him to be 
sold on commission, but the accounts in 
respect of two of the parcels of goods sent to 
him for sale on commission were as a Matter 
of fact entered as having been made in 
respect of the shop business, and he put 
down in the accounts the two items of 


‘goods Ks. 313 and Rs. 700 as being goods 


purchased by him, and in making up the 
accounts for that year these were taken 
upon the assets side of the account and 
figured in the profit for the year. They 
should have gone into that account which 
dealt with the commission business, in 
which case tney would not have been put 
down as coming intothe business as assets 
at ell. The result was that for the year 
1931-32, if the statement of facts be cor- 
rect, he had to pay income tax on & sum 
which had been arrived at by accounting 
these two items as receipt, and so he paid 
income tax on a sum of Ks. 313 and 
Rs. 700 which he need not have paid if he 
had made up his books coriectly. After 
the closing of the account for 1931-32, and 
the payment of the inccme-tax he dis- 
covered his mistake and now seeks ‘to 
deduct those sums in the present account 
for 1932-33, and the ground upon which he 
Claims to be entitled te deduct them is that if 
he paid tax on them he would be. pay- 
ing tax twice over. This argument 
is not tenable. Ona proper application to 
the Oommissioner of income-tax, tLe Oom- 
missioner of Income-tax wuld be entitled 
to Hnd that in respect of the year 1931-32 
the assessee had paid more tax than be 


‘should have paid, and- in making up the 


account for 1932-33 (which is tne year 
under consideration) he need not include 
these sums at all; but he cannot doit both 
ways. His proper remedy should have been 
to go to the Commissioner in the matter 
of the accounting year 1931-32, show to 
the satisfaction of the Oommissioner that 
in respect of that year he had made a mis- 
take in making up bis accounts and get-a 


‘refund of the inc cme-tax in respect ot, the 


assessment lur 1931-52. He cannot recover 
it in the accounting ior 1932-35, The 
(Commissicner was right, in our opinion, to 
‘his nuding, and to the question ‘'whether 
the disallowance of the claim for deduce 
tions of two sums, namely Rs, 313 and 
Rs. 100 is legal.” I would answer it “in 
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agreement with the Commissioner in the 
affirmative. 

The second item in respect of which the 
assesssee claims a deduction from the. 
amount: upon which he is to be assessed is’ 
In respect of’ some money that appears to. 
have been stolen from him. In the: 
accounting year 1931-32 he was sending’ 
some of his money tothe bank and sent it 
by a messenger in his employ. The money 
disappeared, and the assessee seems to 
have been onder the impression that the 
employee had embezzled the money, with 
the result that there was-a criminal trial. 
The Criminal Court held’ that the money 
had not been in fact embezzled by the 
employee but had been stolen from him 
by a coolie. In my opinion the decision 
of the: Commissioner that the loss did not 
occur in the year of accounting (1932-33) 
18 one of the facts which is fatal to the 
contention of the assessee. But quite 
apart from this,a lossin my opinion whe- 
ther by embezzlement or whether by theft 
18 not one of the allowance which is avail- 
able to the assessee under s. 10 of the 
Act. It is true that there is a decision of 
this Court in Jagarnath Therani v. Com- 
misston’r of Income tax (1), in which the 
facts were that the loss was produced by 
embezzlement, and the learned Judges 
there held, and I am at some difficulty tu 
understand the reasoning upon which the 
- decision was based, that the loss was 
‘Incidental to the conduct of the business 
and allowance ought to be made on that 
base. l 

In my opinion the decision in that case 
was erroneous, but the whole decision was 
based upon the fact that the loss in that 
case was by embezzlement and it can be 
distinguished from this case very clearly, 
because in this case the loss was by theft, 
and uot by embezzlement. The test of 
whether a claimed allowance is or is not 
allowable is to be found by referring to 
the Acti'self, and-s, 10 sets: forth a list 
of permissible allowances. They are speci- 
fied in sub-s. (2), paras. (1) to (8), of that 
sub-section admittedly donot apply and 
this particular loss cannot be classified 
under any of the items in that particular 


“ Sub-section. Paragraph (9) is as: fol- 
lows : 
f y expenditure (not being in the nature of- 
. Capital expenditure) . incurred solely for the pur-~ 


pose o ing such profits or gains.” 
, Now, I have failed altogether to under- 
. Stand how a theft cam be considered as 
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expenditure, and in any case, the refer- 
ence to the “expenditure incurred solely 
for: the purpose of’ must refer to the mind 
of the person who is claiming allowance. 
It cannot refer tothe mind of the thief. 
When money is stolen, the person from 
whom such money is stolen is parting with 
the money unwillingly or unknowingly 
and he cannot be said to lose the money 
for the purpose of earning such profits or 
gains. A theft, therefore, clearly is outside 
this paragraph, and it was on this para- 
graph alone that the claim to be 
allowance was based. Mrs. Lall has in 
support of her argument quite reasonably, 
in my Opinion, said that if an embezzlement 
was rightly to be considered as an expendi- 
ture, the same reasoning by which it was so 
held would also apply to a theft and 
therefore urged that the decision to which 
I have referred ought to be considered as 
much an authority in favour of aclaim for 
allowance by theft as it expressly was for 
an allowance by embezzlement. 

1 think this argumentis sound, and for 
that reason I am of opinion that the 
decision of Ross, J. was erroneous. But the 
decision itself was: based on a case of 
embezzlement and it was reasoned on the 
basis of embezzlement an i therefore it is 
not an authority for the prop sition that 
loss by theft is equally allowable. I would 
make the same observation in re:pect of 
the dissenting judgment of Ayyar, J. in 
Ramsawami Chettiar v. Commissioner of 
Incomes- tax, Madras (2). In that case there 
had been a loss which was incurred by theft 
of money in a mcney-lending business, and 
it was held bythe majority of the learned 
Judges that that could not be allowed for 
in computing the income-tux. The dis- 
senting judgment of Ayyar, J. was on 
somewhat the same lines as the decision 
of this Court in Jagarnath Therani v. 
Commissioner of Income-tax - (1), and is to 
my Mind equally open to objection. Shoulda 
case arise in which a claim to loss by 
enibezzlement is made, it will be necessary 
to re-consider the decision in Jagarnath 
Therant v. Commissioner of Income- 
tax (1). Da 
In my opinion the Commissioner of 
Income- tax was right in disallowing this 
claim, and the answer to the second ques- 
tion ‘‘whether in the circumstances the 
sum of Rs. 2,365 should be lawfully 
deducted from the assessee’s return” should 


2) 53 M 904; 127 Ind. Oas 611; AIR 1930 Mad. 
808; 59 M L J 403; (1930) M W N 759; 32 L W 237 


1)'4 Pat. 385; 86- Ind. Ons. 777 AI- "408; 
TIRITA d Oas. 777 ATR 1925 Pat. 408 Ta Ral, (1930) Mad,995 (FB). 
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in my opinion, be in the negative. The 
assessee having failed must pay tbe costs 


of the Department, which we assess at 
Rs. 150, 


Agarwala, J.—I agree. 
D. Order accordingly. 





l NAGPUR HIGH COURT 
Oivil Revision No. 814 of 1936 
July 20, 1937 
PoLLoog, J. 
Tur NATIONAL PETROLEUM COMPANY, 
Lrp.— APPLIOANT 
vETSUS 
MEGHRAJ AND anotagk—Non-ApPLIOANTs 

Contract Act (IX of 1872), ss. 28, 23—~-Scope—Two 
Courts having jurisdiction to try dispute — Agree- 
ment between parties to try disputes in one Oourt— 
Agreement, tf contrary to public policy—Other Court 
assuming jurisdiction—Reviston, if lies— Jurisdiction. 

Section 28 of the Contract Act prohibits an 
agreement by which any party thereto is restricted 
absolutely from enforcing his rights under or in 
respect of any contract, by the 
proceedings jn the ordinary tribunals. This does 
not prohibit an agreement which restricts a 
litigant to one Oourt out of two. There is nothing in 
either s 23 ors 28 of the Contract Act which 
renders such an agreement between the parties il- 
legal. Where two Oourts have jurisdiction to try a cage, 
it is not contrary to public policy in an agreement 
between parties to agree that disputes between them 
should be tried at one place rather than at another, 
It is not unnatural that a big company which has 
agents all over the country should enter into agree- 
ments with its agents that disputes should be tried jn 
a certain place and if the agents agree that disputes 
should be tried by one out of two competent tribunals, 
they should be held to this agreement. National 
Petroleum Co, Bombay v. Rebello (1), Kidri Prasad 
v. K. R. Khosla (2), and Jagannath Amar Nath v. 
Burma Ot Co, (3), not followed. 

Oase-law referred to.] 

he High Oourt can interfere in revision, where 
the Court, whose jurisdiction is ousted by the agree- 
ment assumes the jurisdiction and tries the dispute 
There is a distinction between an inherent want of 
jurisdiction ina Court and want of jurisdiction on 
ground which have to be determined bythe Oourt 
itself; the first makes the decree anullity which can 
be ignored and the second does not. Girwar Narayan 
Mahton v. Kumla Prasad (9), referred to. 

Application for revision of the order of the 
Court of the First Additional District Judge, 
Nagpur, dated October 1, 1936, in O. 8. 
No. 2-B of 1935, 

Messrs. k. N. Padhye, R. K. Manohar and 
N. S. Nandedkar, for the Applicant. 

Mr. B.R. Mandlekar, for the Non-Ap- 
plicants. 

Order.—The defendant company, The 
National Petroleum Oompany, Limited, 
having its head office at Bombay, appoint- 
ed the plaintiffs as its agents for the gale 


usual legal 


of oil in Nagpur and the surrounding area.. 
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The plaintiffs alleged that the defendant 
Company abruptly terminated the agency, 
and they accordingly sued for damages 
for wrongful termination and for the 
balance of the money due to them on 
accounts. This suit was brought in the 
Court of the Additional District Judge, 
Nagpur, and the defendant took the objec- 
tion that that Court had no jurisdiction, 
relying on clause 35 of the agreement 
between the parties which runs as follows: 

“It is hereby declared that this contract has been 
made at Bombay snd all accounts are to be 
rendered, explained, and settled, and returns made and 
all disputes, claims for (and?) causes of action 
are to be settled in Bombay.” 

The lower Court, following tbe decision in 
National Petroleum Co., Bombay v. Rebello 
(1), held that this agreement was contrary 
to public policy and that it therefore had 
jurisdiction to try this cage. 

As the contract was made and accounts 
were to be rendered in Bombay, the 
Courts at Bombay would clearly have 
jurisdiction to try this case and there is 
therefore no question of conferring juris- 
diction on a Oourt that would not have 
otherwise jurisdiction. In Kidri Prasad 
v. K. R. Khosld (2), the Court remarked 
that it is clear that litigants cannot by 
agreement inter se divest a Oourt of its 
inherent jurisdiction over the subject-matter 
of a suit any more than they can confer 
jurisdiction cn it by consent where it has 
none, but no reason was given in support 
of this opinion. That decision was followed 
more or less without comment in Jagan 
Nath Amar Nath v. Burma Oil Co. (3). In 
National Petroleum Co., Bombay v. Rebello 
(1). the Judicial Commissioner's Court repeat- 
ed this dictum and held that such an agree- 
ment was contrary to public policy. The 
learned Additional Judicial Commissioner 
after referring to the two Lahore decisions, 
said, “No other authorities have been 
brought to my notice, nor have I been able 
to find any.” 

The contrary view has been taken in 
Achratlal Kesavial Mehta & Co. v. Vijayam 


. & Co. (4), which was followed in A Milton & 


Co. v. Ojha Automobile Engineering Co. 


(5), in Abdulla v. G. R. Stamp (6) and 
(1) A I R 1935 Nag. 48; 157 Ind. Oas 315; 8 R N 532. 
ono I R 1923 Lah 495; 75 Ind. Oas. 590;5 LL J 


(8) A I R1929 Lah. 605; 119 Ind. Cas. 481;11 L L 
J 282; Ind. Rul. om Lah 897. 

(4) A I R 1925 Mad. 1145, 90 Ind. Cas. 1019, 49 M 
LJ 189; 22 L W 70. 

(5) 57 O 1220 130 Ind, Cas. 252; Ind. Rul, (1931) 
Oal. 380; A IK 1931 Cal 279. 
i NF I R 1924 Bom 381; 80 Ind. Oas. 523; 26 Bom. 


1938 


Khandesh Laksh mivilas Mills Co. v. Vinayak 
Atmaram (7) and in Gopal Das v. Hart 
Kishan (8). Where two Courts have jurisdic- 
tion to try a case, Jam unable to see anything 
contrary to pnblic policy in an agreement 
between parties that disputes between 
them should be tried at one place rather 
than at another. It is not unnatural that 
a big company which has agents all 
over ths country should enter into agree- 
ments with its agents that disputes should 
be tried in Bombay, and if the agents 
agree that disputes should be tried by 
one out of two competent tribunals, they 
should be held tothis agreement. Section 
28 of the Indian Contract Act prohibits an 
agreement by which any party thereto is 
restricted absolutely from enforcing his 
rights under or in respect of any contract, 
by the usual legal proceedings in the 
ordinary tribunal. This, as has been 
pointed out in several of the cases I 
have cited, does not prohibit an agreement 
which restricts a litigant -to one Oourt 
out of two. Had it been intended that 
there should be no restriction on the 
choice of alternative Courts s. 28 would 
surely have been worded quite differently. 
It seems therefore clear to me that there 
is nothing in either s. 23 ors. 28 of the 
Contract Act which renders such an agree- 
ment between the parties illegal and that 
therefore the Court of Nagpur kas no 
jurisdiction to try this case. 

It has been argued that the lower 
Court had jurisdiction to decide whether 
it has jurisdiction and that therefore I 
have no power to interfere in revision. 
The decisions cited on the point are not 
relevant. In Girwar Narayan Mahton v. 
Kamla Prasad (9), it was pointed out that 
there is a distinction between an inherent 
want of jurisdiction in a Court and 
want of jurisdiction on grounds which have 
to be determined by the Oourt itself; the 
first makes the decree a nullity which can 
be ignored and the second does not. No 
question of interfering in revision arose 
in that case. Here on the view I have 
taken, the lower Oourt had no jurisdiction 
to try the case, and therefore in proceed- 
ing totry it, it acted without jurisdiction 
and I have power to interfere. 

The application for revision 


allowed with costs, and the plaint must 

(T) A I R 1935 Bom. 198; 156 Ind. Cas. 277; 37 Bom 
L R 15737 R B 496, 

(8; A I E 1936 All 514; 163 Ind. Oas. 919; (1936) A 
L J 704; 7 R A $6; 1938 A L R 687. 

(9) 12 Pat 117; 143 Ind Oas 113;13 PL T 737; 
A IR 1933 Pat 104; Ind, Rul, (1933) Pat 109, 
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be returned to tha plaintiffs for presentation 
to the proper Oourt. Oounsel’s fee Rs, 50. 
D. Application allowed. 


E aiina 


PATNA HIGH COURT 
Civil Appeal No. 239 of 1935 
November 21, 1937 
AGARWALA, J. 
DWARKA. PRASAD SINGH AND OTAERS 
—APpPALLANTS 
versus 
BABU LAL SINGH AND orsages— 
RESPONDENTS | 
Landlord and nan A for rent tn respect of 
—Com ; 
e for rant ja ragan of only part ofa 
holding. Keshava Prashad Singh v. Mathura Kuar 
(1), followed. Rambeas Tewari v. Akhaurt Raj 
Mohan Sahay (2) and Janki Singh v. Jevanandan 
Singh (3), not followed. 

U. A. from a decision of the Sub-Judge, 
Monghyr, dated January 10, 1935. 

Mr. S. N. Rai, for the Appellants. 

Mr. D. C. Varma, for the Respondents. 

Judgment.—The suit of the appellants 
for rent of a holding has been dismissed 
on the ground that it was a suit for only 
a part of the holding. Such a suit has 
been held not to be maintainable Keshava 
Prashad Singh v. Mathura Kuar (69 Ind. 
Oas. 104 (1), by a Division Bench of this 
Court. The learned Advocate for the ap- 
pellants relies on a later Division Bench 
decision in Rambeas Tewari v. Akhauri 
Raj Mohan Sahay (2), in which it was held 
that the effect of not including a portion 
of the holding would not be to make the 
suit not maintainable at all; but that such 
a suit must be regarded as a suit for money 
and not a suit for reni. 

This observation in the later case is in 
direct conflict with the decision of the 
former Division Bench, and I am bound 
by the first decision until it has been over- 
ruled by a Bench having power to over- 
rule it. I may observe incidentally that 
I fail to understand how a suic for rent of 
a holding can be regarded as a mere 
money suit, since the only liability of the 
defendant in such a suit is the relation- 
ship of landlord and tenant by reason of 
which he is bound to pay reat. A single 
Judge of this Court in a recent case, 
Janki Singh v. Jevanandan Singh (3), has 


(1) 69 Ind Cas. 703; A IR1922 Pat 608; (1922) Pat, 


ae 13 P L T 332; 139 Ind. Oas. 535; AIR 1932 Pat 


Ind. Rul. (1932) Pat 243. 
POI PL 715; 171 Ind. Cas. 689; 4 I R 1937 Pas, 


558; 10 R P 235; 4 B R 64. 


084 


followed the later cage on the ground that 
in the former case it did not appear that 
the question of passing a money decree 
was considered in that case. The reason 
why that question was not considered is 
perfectly obvious. The learned Judges in 
the former suit held that a suit for rent 
of apart ofthe holding was not maintain- 
able at all if it was not maintainable. I 
fail to understand how a money decree can 
be passed in it. This appeal fails and 
must be dismissed with costs. Leave to 
appeal under the Letters Patent is refused. 


D, Appeal dismissed. 


Et Ka, 


CALCUTTA HIGH COURT 
Oivil Rule No. 574 of 1937 
July 12, 1937 
S. K. Guosz AND PATTERSON, JJ. 
LAKSHMI NARAYAN MAHATO 
—-PLAINTIPY—PETITIONER 


TETSUS 
SACHINDRA NATH MUKHERJEFE— 
Opposite PARTY 

Recetver—Permission to make Receiver party to 
suti—When should be granted—Teat of. 

On the application for permission to make the 
Receiver a party to the suit, it isopen tothe Court 
toconsider the question on its merits. But the object 
of appointing a Receiver is not to keep a third party 
out of possession who may be entitled to possession, 
and the Court will readily give leave to sus its Re- 
ceiver if satisfied that there is a case to be tried, 
Bo that the claim of the third party may be tried in 
the presence of the Receiver. In such a case not to 
make the Receiver a party to the suit may lead 
to the conflict of jurisdiction. The test in such a case 
is whether the property in the hands ofthe Receiver 
is going to be affected. Sridhar Ohowdhu v, 
Mugniram Bangar (1), Jugal Kishore Devi y, 
Prasanna Mukherji (2), Jotindra Nath Ohowdhury v. 
Sarfaraj Mia (3) and Banku Behari Dey v. Harendra 
Nath (4), relied on, 


O. R. from the order of the Sub-Judge, 
Third Oourt, 24-Parganas at Alipur, dated 
April 7, 1937. 

Messrs. Sitaram Banerjee and Dipiendra 
Mohan Ghose, for the Petitioner. 

Messrs. Naresh Chandra Sen Gupta and 
Nalini Ranjan Bhattacharji, for the 
Opposite Party. 


S. K. Ghose, J.—The petitioner in this 
Rule has instituted two suits, one for declara- 
tion of title and for injunction in respect of a 
lease-hold interest in a bazar anda bustee, 
and another suit for partition in the 4th 
Court of the Subordinate Judge at Alipore. 
These suits are registered and numbered as 
Title Suits Nos. 11 and 12 of 1937 res 
pectively. The petitioner's father, the 
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late Deb Narayan Mahato, and the principal 
defendant's father, the late Rim Narayan 
Mahato were two brothers belonging to 
joint Hindu family. The petitioner's case 
is that he is entitled to half share 
in all the joint family properties, 
One of these preperties is the aforesaid 
lease-hold interest. According to the case 
made in the plaint, the lease is for 25 years 
with option of renewal for another 5 years 
and is due to expire in Bhadra 1345 B.S. 
The petitioner alleges, and the opposite 
party does not dispute, that the said sons 
of Ram Narayan Mahato are going to 
execute a fresh lease in favour of the 
Thakur as represented by Babu Sachindra 
Nath Mukherjee, the present Receiver cf 
the Bhukailas Debuttar Estate. 
tioner’s case is that by this action he is 
going to be excluded from the proposed 
lease although he is entitled to his share. 
By an amendment of the plaint in Title 
Suit No. 11 of 1937 the petitioner has added 
as defendant No.4 the Thakur represented 
by the aforesaid Receiver and as defend- 
ants Nos. 4 (a) to 4(m) various shebatts, 
One of the prayers in the plaint isfor a 
permanent fmjunction restraining the 
defendants from executing the lease men- 
tioned above and also restraining defendant 
No 4 and defendants Nos. 4 (a) to 4(m) 
from accepting such lease. The aforesaid 
addition of the Receiver as defendant in 
the suit was made by the 4th Subordinate 
Judge subject to the plaintifi's obtain- 
ing the necessary sanction from the 
Subordinate Judge, 3rd Oourt, which 
was the Court which appointed the 
Receiver. Accordingly the petiticner ap- 
plied to the Subordinate Judge, 3rd 
Court, for necessary permission but this 
was refused by the order dated April 7, 
1937. Against that order the present Rule 
has been obtained and it is opposed by the 
Receiver. 

The 38rd Subordinate Judge has held 
that the Receiver is not a necessary party 
and he has gone on to say that in case of 
the plaintiff's succeeding in Title Suit 
No. 11 of 1937, he, the learned Subordinate 
Judge of the 3rd Court, would look into 
the terms of the lease and examine 
whether the petitioner should be accepted 
as a tenant along with defendants Nos. 1 
and 2 in the aforesaid lease. On the 
application for permission to a the 
Receiver a party to the suit, no doubt it 
is open to the Court from whom permis- 
sion is asked for to consider the question on 
its merits. But as was pointed out in 


The peti» 
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Sridhar Chowdhury v.-Mugniram Bangar 


1): 

“It is not the object of appointing a Receiver to 
keep a third party out of 
be entitled to. possession, and the Oourt w 
readily give leave to sue its Receiver if satisfied 
that there is a case to be tried, so that the claim 
of the third party may be tried in the presence of 
the Receiver. 


In such a case not to make the Receiver 
a party tothe suit may lead to that very 
conflict of jurisdiction which wes sought 
to be avoided in Jugal Kishore Deviv. Deva 
Prasanna Mukherji (2). The test in such 
a case is whether the property in the hands 
of the Receiver is going to be affected: 
Jatindra Nath Chowdhury v. Sarfaraj 
Mia 3) Banku Behari Dey v. Harendra 
Nath (4) which distinguished the case in 
Kumar Suttya Suttya Ghosal v. Golap Moni 
Devi (5) and the case in Rodger v. Ashutosh 
Mukherji (6). Inthe present case, having 
regard to the case made in the plaint 
and tbe prayers contained therein, it 
is: difficult to say that the property 
in the hands of the Receiver is not 
going to be affected and this is only 
confirmed by the method of reascning 
adopted by the learned Sukhordinate Judge 
of the 3rd Court in his order which is 
now complained against. We consider that 
the learned Subordinate Judge was not 
justified in refusing permission to the peli- 
tioner to sue the Receiver. The Rule must, 
therefore, be made absolute with costs, 
hearing fee being assessed at three geld 
mohurs. 

Patterson, J.—I agree. 

8. Rule made absolute. 

(1) 3 Pat. 357; 78 Ind. Oas. 690; A I R 1994 Pat, 491; 
5 PL T 2438; (1924) Pat. 54. 

(2) 7 Pat, 684; 110 Ind. Oas. 72%; A I R 1928 Pat. 
321; 9 P L T 279. 
40 W N 658; 6 Ind. Cas, 214. 
5 O W N 54; 8 Ind. Oas i. 


PATNA HIGH COURT 
Civil Revision Petition No. 534 of 1937 
November 22, 1937 

DAAYLE, J. 
RAMPRABHA OJHA ~ PLAINTIFR— 

PRTITIONBR 

VETsus 

BISHUNATH OJHA-—Daranpant — 


‘ OPPosıTR PARTY 

Limitation Act (IX of 1908), ss. 19, 20— 
Acknowledgment—Endorsement by debtor acknow- 
legding correctness of account’ showing extent of his 
liabtlity—Whether saves limttation—Such acknow- 
ledgment, tf should be stamped for ite validity— 
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Amount previously due by creditor to debtor—On 
subsequent date of accounting, such amount entered 
to credit of debtor —Whether operates to give fresh 
start, 

An acknowledgment for the purposes of s. 19, 
Limitation Act, need not necessarily contain a 
promise to pay, or amount toa promise to pay. 
The endorsement made by the debtor ucknowledging 
the correctness of an account which showed him a 
debtor to the extent stated is a clear scknowledgment 
of the debt, with the ordinary implication of a 
promise to pay, ani this issuffloient for the pu: poses 
of 8.19, Limitation Act. Mantram Seth v. Seth 
Rupehand (1), relied on. 

Under s. 20, Limitation Act, itis not necessary 
that money should actually pass, as & settlement of 
account may be as effectual as a real payment end 
a transaction whereby the parties agree that an 
amount previously due by the creditor tothe debtor 
shall be treated as amount paid bythe latter to the 
former, is in substance identical with a transaction 
where the debtor receives actual payment and pays 
the amount back tothe oreditor and gives a fresh 
start of limitation from such date Chinna 
Subbaroyadu v. Vengala Narsimha Reddi (4), 


relied on. 

An acknowledgment of the correctness of the 
aecount does not ire astamp to be valid. 
Kia Subbaroyadu v. Vengala Narsimha Reddi (4), 
ollowed. 


C. R. P. against an order of the Small 
n Court Judge, Buxar, dated Augus’ 11, 
1937. 


Mr. K. P. Sukul, for the Petioner. 
Mr. Tarkeswar Nath, for the Opposites 
Party. 


Order.—This is an application in revi- 
sion by a plaintiff whose suit for recovery 
of money due cn a handnote has been 
dismissed as barred by limitation. The 
defendant had set up a plea of payment 
also, which was disbelieved by the lower 
Court. ` As regards limitation, the position 
was that the handnote was executed on 
Kuar 29,1340 and that on Jeth 30, 1341, 
the defendant took a fresh lan of Rs. 3 
and had eight annas credited in his 
favour on account of the price of a kata- 
hal (jack fruit) previously supplied by him 
to the plaintiff, and had signed as correct 
the account that was made up on that 
date between the parties. The defendant's 
endorsement on the account was “Bahi 
Bishunath Ojha (defendant) hisab moka- 
ble bhail se sahi.” The lower Oourt held 
that the account signed by defendant No. 1 
must be shown by the plaintiff to be “an 
acknowledgment with promise to pay” 
before the ptaintiff could succeed and that 
“liability to pay cannot in express and 
clear terms be inferred from the account- 
ing.” The learned Small Cause Court 
Judge accordingly held that there was no 
sufficient acknowledgment within s 19, 
Limitation Act. It has been contended on 
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behalf of the plaintiff-petitioner that the 
view of the lower Court on this point is 
erroneous, and the contention is supported 
by authority. In Maniram Seth v. Seth 
Rupchand (1) Sir Arthur Wilson deliver- 
ing the opinion of the Judicial Committee 
observed: 

‘An unconditional acknowledgment has always 
been held toimply a promise to pay, because that 
is the natural inference, if nothing is said to the 
contrary. It is what every honest man would 
mean to do.” 

There are several Madras cases in which 
it has been pointed out that an acknow- 
ledgment for the purposes of s. 19, Limi- 
tation Act, need not necessarily contain a 
promise to pay, or amount to a promise to 
pay. The endorsement made by the de 
- fendant in the present case acknowledged 
the correctness of an account which 
showed him a debtor to the extent stated. 
There is thus a clear acknowledgment of 
the debt, with the ordinary implication of 
a promise to pay, and this is sufficient for 
the purposes of s. 19, Limitation Act. There 
is no dispute that the acknowledgment was 
made on a date which saves the suit from 
being time-barred. 

There was also another contention ad- 
vanced on behalf of the plaintiff-peti- 
tioner as regards the saving of limitation 
which was overruled by the trial Court. 
This was the accounting of the eight 
annas in respect of the price of the jack 
fruit previously supplied to the plaintiff. 
The lower Oourt took it that the payment 
must be taken to have been made on the 
date the katahal was delivered to the 
plaintiff : but the delivery of the katahal 
had originally nothing to do with the loan 
so far as one can find, and it wag only on 
the date of the accounting that it appears 
to have been agreed between the parties 
that the katahal should be treated as 
worth eight annas to be credited to the 
defendant in the account. In Marina 
Ammayi v. Sundayya, 117 Ind Cas. 124 (2) 
it was held that though an actual pay- 
ment is made on a previous date, if the 
parties on a later date agree to treat it 
as a payment of interest, a fresh period of 
limitation will begin to run under s. 20, 
Limitation Act, from the latter date, that 
it is unnecessary under the section that 
money should actually pass, as a settlement 
of account may be as effectual as a real pay- 
ment and that, therefore, a transaction 


(1) 33 O 1047; 33 I A 165; 2N LR 130% 40 LJ 94: 

E i Tod Sa er IR | 
(2) 11 . Oas. 1234; A 1939 Mad, 432: 

(1929) Mad, 652. athak 
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whereby the parties agree that an amount 
previously due by the creditor to the deb- 
tor shall be treatel as amount paid by 
the latter to the former, is in substance 
identical with a transaction where the 
debtor receives actual p3yment and pays 
the amount back to the creditor. It 
follows, therefore, that the price of the 
katahal which was settled on the date of 
the accounting end entered in the account 
to the credit of defendant, operates as 
a payment to the plaintiff on that date, 
and thus under s. 20, Limitation Act, saves 
the suit for limitation. 

The learned Advocate for the opposite 
party has endeavoured to assail the whole 
suit on the ground that it was based not 
on the handnote but on the acknowledg- 
ment and must therefore fail. He has 
cited Balkrishna v. Deb Singh (3) in sup- 
port. But that was a case where the learned 
Judges considered it necessary to have the 
plaint amended on this ground as against 
those defendants only who had not signed 
the handnote. In the present case it was the 
defendant himself who executed the hand- 
note. The suit is, morever, clearly based 
on the handnotes: though para. 3 of the 
plaint is somewhat clumsily expressed 
and dates the cause of action not on the 
date of the handnote but on the date of 
the acknowledgment in order to take the 
case ont of limitation. The learned Advo- 
cate has also urged that if the acknow- 
ledgment was the basis of the suit, it 
should have been stamped, and that in 
default of a stamp, itis not admissible in 
evidence. As was held in Chinna Sub- 
baroyadu v. Vengala Narsimha Reddi 166 
Ind. Oas. 750 (4) however an acknowledg- 
ment of the correctness of the account does 
not require a stamp to be valid. The 
plaint was undoubtedly inartistically drat.. 
ed, but we must not lose sight of the 
essence of the matter. 

The defendant's plea of payment has 
failed entirely, and his defence of limita- 
tion, which was accepted by the lower 
Court, has already been shown to be 
entirely unsound in law; this application - 
under g. 25, Provincial Small Cause Courts 
Act, must, therefore, be allowed and the 
suit decreed with costs in poth Oourts; 
hearing-fee in this Court one gold mohur. 


D. Application allowed. 


(3) 56 A 181; 149 Ind. Oas. 571; A I R 1934 Ald 76; 


1938 A L J 1530; 6 R A 918. 
4) 160 Ind. Ons. 750; A IR 1936 Mad 939; 9 R 
9914, 
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MADRAS HIGH COURT 
Full Bench 
Referred Case No. 4 of 1936 
December 6, 1937 
Luaca, O. J., VARDAOHARIAR AND 
Mooxert, JJ. 
ABUBACKER LABBAI— PETITIONER 


Versus 
CHINNATHAMBI ROWTHER— 
RESPONDENT 
MADARSA LABBALI anp ANOTHBR— 

SvURETIES. ~ 
Stamp Act (TI of 1899), Sch. T, Arts. 40 and 57— 
urity bond executed under a. 21:1), Provincial In- 
solvency Act (V of 1920; hy pothecating also immovable 
properar = Whether to be stamped under Art. 40 or 

rt. 57. 

A security bond executed in pursuance of an 
order of the Court under s 21 (1), Provincial In- 
solvency Act hypothecating also immovable property, 
should be stamped under Art. 40 of Sch. I, and not 
under Art. 57 of Sch. 1, Stamp Act. In re Stamp 
Reference by the Board of Revenue (3)and Akshay 
Zamindary, Ltd. v. Ramanatha Burman (4), relied on. 
In re Stamp Duty on Security Bond executed by 
Murad Ali (1), not approved. 


The Government Pleader, for the Govern- 
ment. 


Leach, C.J.—The following question 
has been referred to the Cotirt under s. 57 
of the Stamp Act, by the Board of Revenue 
as the Chief Oontrolling Revenue Autho- 
rity of the Presidency: 

“Whether the document, a security bond for 
Rs. 4,500 execuled in pursuance of an order of the 
Court of tbe Subordinate Judge of .Tiruvarur, 
hypothicating also immovable property, should be 
stamped under Art 40o0f Sch. I, or under Art. 57 of 
Sch, I, Stamp Act.” ` 


These Articles correspond respectively 
to Arts. 33 and 46, Madras Stamp Amend- 
ment Act of 1922. The facts are shortly 
these, One Abubacker Labbai applied in 
the Court of the Subordinate Judge of 
Tiruvarar under the Provincial Insolvency 
Act to be adjudged an insolvent, and 
under s. 21 (1) of that Act was required to 
give a bond with two sureties for his due 
appearance in the insolvency proceedings. 
A bond was accordingly executed by two 
sureties in favour of the sheristadar of the 
Oourt in the sum of Rs. 4,500 and was 
stamped under Art, 57, Stamp Act, or 
rather, under the corresponding Article of 
the Local Act. The Central Board of 
Revenue have asked the Court to decide 
whether this is correct. If Art. 57 does 
not apply, the only other Article which can, 
is Art, 40. This is common ground. 

Article 40 prescribes the duty to be paid 
on a mortgage deed not being an agree- 
ment relating to deposit of title deeds, pawn 
or pledge, a bottomry bond, a mortgage of a 
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crop, a respondentia bond and a security 
bond. ‘Article 57 prescribes the duty pay- 
able in respect of a security bond or 
mortgage deed executed by way of security 
for the due execution of an office, or to 
account for money or other property re- 
ceived by virtue thereof, or executed by 
a surety to secure the due performance of 
a contract. It is said that Art. 57, and not 
Art. 40, applies because the bond in ques- 
tion isa surety bond forthe due perform- 
ance of a contract Section 2 (A), Contract 
Act, defines a contract as being an agree- 
ment enforceable by law. 

The Lahore High Oourt held in In ve 
Stamp Duiy on Security Bond executed by 
Murad Ali (1), that a bond of this nature js 
a bond for the due performance of a contract 
and consequently isto be stamped under 
Ait. 57. In that case the bond differed ma- 
terially from the bond we are now consider- 
ing. The bend in the present reference was 
not executed by the debior, but merely by 
the sureties. In the Lahore case, the bond was 
executed by the debtor as well ag the 
sureties. This decision followed a previous 
decision of the Lahore Court in Tulla Shah 
Ram Saran Shah v. Ghulam Hus:ain (2), 
which concerned a bond given under 
O. XLI, r. 5, Civil Procednre Code. 

The Allahabad High Oourt has taken a 
contrary view: Inre Stamp Reference by the 
Board uf Revenue (3). A Full Bench consist- 
ing of Kendell, Young and King, JJ., held 
that the bond given under O. XLI, r. 5, was 
not a bond for the due performance of a 
contract, because there could be no con- 
tractual relation with the Court. An 
agreement smounting to a contract must 
be entered into by the parties with the 
object of creating contractual relations 
between themselves and this was impossi- 
ble when the Court was concerned. A 
Bench cf the Calcutta High Court in Akshay 
Zamindary, Ltd. v. Ramanaiha Burman (4), 
expressed a similar opinion, and expressly 
held that the word ‘contract’ used in 
Art. 57 means a contract as defined in s. 2 
(h), Contract Act. 

We ee with the decisions of the 
Allahabad and Oalentta High Courts. As 
the Privy Council pointed out in Raj 
Raghubar Singh v. Jai Indra Bahadur 


(1) 17 Lah. 74;160 Ind. Cas. 276; A I R 1936 Leh 
45; 88 PLR 469; 8 RL 513, 

(2) 15 Lah. 78; 147 Ind Oas. 671, A I R 1933 Lah, 
1004; 36 PL R 441; 6 R L 441. 

(3) 52 A 884; 131 Ind. Oas. 675; A IR 1931 All, 189; 
(1931) A L J 41; Ind. Rul. (1931) Al. 419 (F B) 

(4) 40 O W N1281; 640 L J 439; I L R(1937)i Oal. 
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Singh (5), the Court is not a juridical person 
and is incapable of contracting. Moreover, 
in circumstances such as these, there is 
nothing in the nature of a contract with 
the Sourt. When a debtor applies to be 
adjudicated an insolvent, he is required by 
law to attend before the Insolvency 
Court when required. It is not a matter 
of agreement; it is his duty to be there 
and if he does not attend when he should 
attend, the Court can compel his attend- 
ance. In this case the sureties did bind 
themselves to the sheristadar that the 
insolvent would attend when called upon, 
but their obligation was not an obligation 
connected with the performance of a 
contract by the insolvent. For the reasons 
indicated, we are of the opinion that 
Art. 40 not Art. 57, is the appropriate 
Article. We answer the reference accorde 
ingly. 

NB, Answer accordingly, 

(5) 46 I A 228; 55 Ind. Cas. 550; A I R 1919 P O55; 


42 A 158; 2200212;6O L J 682; 38 M L J303, 18 
ALJ 268; 22 Bom. L R 521; 13 L W 82 (PO). 





PATNA HIGH COURT 
Civil Appeal No. 970 of 1934 
November 17, 1937 
J AVES, J, 

O. J. SHILLINGFORD - Å PPALLANT 
versus 


GENA TATMA—RESPONNENT 

Bihar Tenancy Act (VIII of 1934), 8. 181—Grant 
of gorait land in lieu of services—Grant, if revoc- 
able—Goraiti, tf can be removed on pleasure of 
gemindar and another appointed. 

Ohakrana jagira when they arə granted in lieu of 
remuneration for gzemtndari services differ essen- 
tially from those jagirs which may be granted 
as rewards for past services or grants of land 
burdened with some formal service: and there is not 
any particular reason why an officeof which the 
remuneration is ee in this way by the grant of 
chakrana lands should be distinguished om an 


office of which remuneration is given in any other- 


way, in cash or in kind. The semindar when he 
appoints the first goratt and assigns for his re- 
muneration the gorattt jagir cannot be presumed to 
have deprived himself thereby of the right to dis- 
miss this servant and app int another in his place 
if he should please, or ofthe right to take the jagir 
away and substitute for it remuneration in 
cash or kind. There is no warrant for the as- 
sumption that the zemindar is not entitled to dis- 
miss eat his pleasare & servant of this kind, whose 
services Rre private and personal to the zemindar, 
merely because the remuneration of his office consists 
of theenjoyment of certain land. Radha Pershad 
Singh v. Budhu Dashad (1), referred to. 

O. A. from the appellate decree of the 
Sub-Juadge, Purnea, dated May 14, 1934. 
~ Messrs. A. P. Upadhya and R. Choudhury, 


for the Appellant. 
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Mr. Anand Prasad, for the Respondent. 

Judgment —This appeal arises out of a 
suit which was instituted for the eject- 
ment of a dismissed goratt from land 
which, according to the plaintiff, formed the 
goraitt jagir. The land in question is 
situated partly in Mauza Bhamaraili and 
partly in village Hamsaili. The lower 
Appellate Court has found that each of 
these parcels of land was granted as service 
tenure to an ancestor of the defendant, 
and that the land in Hamsaili was defi- 
nitely granted as remuneration for the office> 
of goratt; that is to say, with regard to 
the land in Hamsaili, there was the grant 
of the office of gorait, the services of «hich 
were remunerated by this land, so that the 
grant of the office entitled the gorait 
to enter on the land. As regards the land: 
held by the goratt in Bhamaraili, the 
lower Appellate Court has been unable to. 
find that it is land of this nature, con- 
sidering that the tenure muy represent a- 
grant of land burdened with services or it 
may have been a grant in consideration of 
past services. The learned Subordinate 
Judge has found that the services in re- 
Muneration fôr which the land in Hamaaili 
was held are not of a public nature but 
are private and personal to the plaintiff. 
He has further found thatthe grant when 
made was ofa permanent nature; that is 
to say, a hereditary right was created in 
the defendant’s family to occupy this land. 
rendering in return for it the services of 
gorait to the zemindar. 

Mr Upadhya on behalf of the plaintiff- 
appellant argues that the lower Appellate 
Court was not justified in finding that 
there was any hereditary right in the de- 
fendant's family to succeed to the office of 
goratt, such as would give him a permanent 
right in the jagir except on proof of the 
actual misconduct or refusal to perform 
the duties of gorait The plaintiff had 
issued a notice bringing to an end the 
goraits terms of office which the lower 
Appellate Court found was properly served; 
but the learned Subordinate Judge consi- 
dered that before the gorait could be dis- 
missed and his jagir resumed, it was 
necessary definitely to prove that he had 
not been willing properly to perform the 
duties of his office. 

These chakrana jagirs when they are 
granted in lieu of remuneration for zamin- 
dart service, differ essentially from those 
jagirs which may be granted as rewards 
for past services or grants of land burdened 
with some: formal- service; and there does’ 
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not appear to be any particular reason 
why an office of which the remuneration 
is given in this way by the grant of chak- 
rana lands should be distinguished from 
an office of which remuneration is given 
in any other way, in cash orin kind Mr. 
Upadhya cites the decision in Radha Pershad 
Singh v. Budhu Dashad (1), wherein the 
, Maharaja of Dumraon sought to eject a 
gorait who had failed to perform his 
service. The Subordinate Judge in tbat 
case inferred that tLe office was per 
manent and hereditary, because the jagir 
had been allowed to devolve from fa her 
toson, and the tenure had been granted 
very many years before and in recent 
years the zamindar had not availed him- 
self of the services of the gorait, but had 
allowed him to hold cn in possession of 
the jagir. Tke Calcutta High Court pointed 
out that neither of these facts, nor all of 
_ them taken together, 
“lead to the inference that the grant, which 
was in lieu of pergonal services to be 
rendered to the zamindar, was of a per- 
manent character, so that the zamindar 
should not be entitled to resume, though 
the grantee-may refuse of perform the 
services, or Ihe services may no longer be 
required. In the case with which we are 
concerned, the Subordinate Judge bases 
his finding that the office of gorait is here- 
ditary and permanent on facts similar to 
those which were formed the basis of the 
decision of the Subordinate Judge in 
Radha Pershad Singh's case (1), and none of 
these facts appear to warrent the assump- 
tion that the zamtndar when he appointed 
the first goratt-and assigned for Lis- re- 
muneration,the gora? jagir in Hamsaili 
village deprived himself thereby of the 
right 10 dismiss this servant and appoint 
another in his place if he shculd please, or 
of the right to take the jagir away and 
substitute for it remuneration in cash or 
kind. There appears to be no warrant for 
the assumption that tte zamtndar is not 
entitled to dismiss at his pleasure a servant 
of this kind, whose services are privale 
and personal to the zamindar, merely 
because tLe remuneration of his office ccn- 
sists of tke enjoyment of certain land. In 
Radka Pershad Singh's case (l), the Cal- 
cutta High Court pointed out that it was 
necessary that notice should issue to the 
gorait; but in-the present case- it has been 
found that there was proper service of notice, 
so that, it should have veen futind that the 
services of the gorait had. terminated and 
(1) 22 O 938, eS 5 j Da 
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that the goraiti jagir was liable to resump- 
tion to be enjoyed by the person who suce 
ceeded the defendant in the office of gorazt. 
The defendant was on the findings liable 
to ejectment from the land in Hamsaili. 

As regards the land in Bhamaraili, the 
learned Subordinate Judge hus found that 
the plaintiff failed to prove that the lend 
held in Bhamraili is of thir class, granted 
a8 remuneration for an office, or to prove 
that it was not granted as reward for past 
services, or that it would be liable to re- 


sumption on the termination of the office 


of gorait. In a suit for ejeciment, the 
plaintiff must prove his title. Mr. Upadhya 
points out that the grant would be pree 
sumed to be a grant for life: this is true; 
but the successor of the first ho'der would, 
in that view of the matter, begin to pres- 
cribe against the gran or on entry. On this 
finding of faci the plaintiff cannot oblain 
a decree for ejectment of the defendant 
from that land, but for the service tenure 
in Hamsaili, he must be held entitled toa 
decree. To this extent the appeal is 
allowed, the decree of the lower Courts 
will be set aside and the plaintiff's suit 
will be decreed with proportionate ccsts 
throughout. 
D. Order accordingly. 


CALCUTTA HIGH COURT 
Appeal No. 593 of 1935 
February 89, 1937 
S. K. Guossz, dJe 
AZIZ RAHMAN MOLLA AND OTHERS — 

oo APPELLANTS 


i | i VE TEUS 
BEPIN BEHARY MUKHERJEE AND 

OTHERS - RasPoNDENTS 

Execution — Application - for arrest-and sale of 
holding, if necessary — Subsequent application after 
decree was barred, for attachment of movables—No 
suggestion toamend previous application — Such ap- 
plication, whether can be allowed, 
eek me oe TER balon br TE, there 

prayer o or the arres the judgment-debtor 
and sale of Lis bolding, if 
for the attachment 


` A. from the appellate’ order of the Addje 
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tional Sub-Judge, First Court, 24-Parganas, 
dated June 22, 1935. 


= Mr. Bankim Chandra . Mukherjee for 
Mr. Hiralal Chakraburty and Mr. Rabindra 
Nath Bhattacharya, for the Appellants. 


Mr. Khemendra Naik Tagore, for the 
Respondents. 


Judgment.—This is an appeal by the 
decree-holders in execution proceedings and 
it arises out of an application under s. 47, 
Civil Procedure Code, under the following 
circumstances. The appellants obtained a 
decree in rent suit on November 21, 1930. 
They filed an application for execution on 
November 18, 1933. In that application the 
reliefs asked for were the arrest of the 
jJudgment-debtor and sale of the holding, if 
necessary. There was no prayer made in 
the execution for attachment of movables. 
On August 30, 1934, the appellants filed 
another application for attachment of 
movables. Onthe same date this applica- 
tion was allowed and movables were 
attached and sold and the decree was satis- 
fied. Subsequently the judgment debtor 
respondent filed an application under Bs. 47, 
Civil Procedure Oode, alleging that the order 
for attachment of movables had not been 
legally inade and prayed for setting aside 
of such order and refund of sale proceeds. 
The learned Munsif pointed out that the 
decree had been barred by limitation on 
August 30, 1934, the date on which the 
appellants nled their application for attach- 
ment of movables. He says as follows: 

“It ig now a settled principle of law that the 
decree-holdeis can add to or amend the prayers in 


their original application “for execution if only 
the decree is not barred by limitation on the date on 


which euch prayer for amendment or further relief 
is claimed, Thus the attachment was without juris- 
diction.” 


` The Court allowed the prayer for refund 
of sale proceeds. On appeal the learned 
Subordinate Judge took the same view. 
Hence this second appeal. It is contended 
that under the provisions of O. XXI, r. 17, 
the application of August 30, 1934, should 
have been treated as an application tor 
amendment of the origimal application for 
execution and presented as on the date 
when the original application was present- 
ed. It may, however, be pointed out that 
fhe provisions of O. XXI, r. 17, 1equire 
that the application be returned for amend- 
ment for non-compliance with the provi- 
sions of rr. 11 to 14 and the application is 
thus amended. For the appellants, reliance 

heen placed on Nourangilal Marwari 
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v. Charubala Dasi (1) as showing that the 
amendment need nol have anything to do 
with rr. 11 to1l4. In that case the appel- 
lant tiled an application asking that his 
previous petition might be amended by 
correcting the statement therein to the 
effect that he had become entitled by 
succession and substituting the statement 
that he had become entitled by survivorship, 
the object being to show that no Buc- 
cession certificate would be necessary under 
the law, Rankin, O. J. points out that 
this has nothing to do with rr. 1l tol4. 
Nevertheless it. was only a formal amend- 
ment which wes asked for and there was no 
question of limitation. For the appellants, 
reliance is also placed on Gnanen ira Kumar 
Rai v. Shyam Sundar Jiu (2). In that case 
the original application for execution was, 
on the face of it, in accordance with law, 
and it contained a list of properties as 
required under O. XXI, r. 13 of the Oode. 
The subsequent petition was to proceed 
against certain other properties specified 
therein as a supplementary lst. This 
undoubtedly was a prayer for amendment 
and the question was whether it could be 
accepted. It was held that the application 
was made in Centluuation of the applica- 
tion first presented. In the present case the 
facts are entirely different. By the ap- 
plication of August 30, 1934, not merely a 
change of a formal nature but a different 
kind of relief is asked for. To quote the 
language of the Judicial Oommittee in 
Maharaj Bahadur Singh v. A. H Fortes 
(3) the petition of August 30, 1934 

“marks a substantial departure from the previous 
petition and not a continuation of the execution 
initiated by that petition.” 

Toe case in Har Sarup v. Bal Govind 
(4) is also similar, with this difference that 
the previous application had been struck 
off. Further, the application of August 30, 
1934, does not appear to be an application 
for amendment of the previous application; 
on the face of it, it was an independent 
application and did not suggest of amend- 
ment. Itis also contended for the appel- 
lants that the application under s. 47 
should not have been entertained and the 
proper procedure was by way of filing an 
appeal against the order allowing the ap- 


(1) 69 O 1366; 140 Ind. Oas. 747; AI R 1982 Oal 

Harte L J 538; 36 O W N 618; Ind. Rul. (1933) 
4. 

(2)37 OL J 398; 44 Ind. Oas. 553; AIR 1918 Oal 
73; 22 O W N 540. 

(3) 330 WN 977: 118 Ind. Oas. 268; A IR 4929 
P0209; 57ML J 18; Ind. Rul. (1929 P O 308; 30 
LW 407; 500 LJ 315; 10 P LT 807; 31 Bom. L R 
1383; Ind. Rul, 29) P O 208 (P Q). 

(4) 18.4 9, A WN 1895, 133, 
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plication of August 30, 1934. I do not think 
that there is any substance in this ccnten- 
tion. Ths present. application was filed on 
September 22, 1934, and there is no question 
of limitation. It is also pointed out on be- 
half of the respondents that the decree 
itself has been set aside on November 17, 
1934. Iconsider that the Courts below took 
the correct view. The appeal! is, therefcre, 
dismissed with ccsts. hearing fee being 
assessed at two gold mohurs. 
8 Appeal dismissed. 


————— gemenne 


BOMBAY HIGH COURT 
Matrimonial Suit No. 24 of 1936 
July 28, 1937 
B. J. WADIA: d. 
SHAVAKSHA BOMANJI BALSARA— 
PLAINTIFF 


Versus 
MEHERBAI SHAVAKSHA BALSARA— 
DEFENDANT 
Parsi Marriage and Divorce Act (III of 1936, 
8. 2 (2), —“Court "—Meaning tobe judged from con- 
text- Interlocutory orders under Act—Delegdtes 
should not deal with them. 
he word “ Oourt ” is promiscuously used through- 
out the Parsi Marriage and Divorce Act, but under 
the cleavage of functions between the presiding 
Judge of the Oourt and the delegates who are ap- 
pointed to aid him, the word must be read in its 
context in order to determine whether it includes 
both the Judge and the delegates or the Judge sit- 
ting alone. 
Delegates should not deal with interlocutory ap- 
lications under the Paisi- Marriage and Divorce 
ct, 
Mr. J. C. Forbes, for the Plaintiff. 
Mr. F. S. Sukhia (Solicitor), for the De- 


fendant. 


Judgment.— This is an application for 
execution under O. XXI; r. 11 (2), Civil 
Procedure Oode, taken out by the defendant 
against her husband the plaintif, who was 
ordered to pay Rs. 200 to his wife by the 
order, dated March 12, 1937, and a further 
sum of Rs 195 by the order dated April 
7, 1937. The mcde in which the assistance 
of the Court is required in execution is by 
arrest and imprisonment of the plaintiff, as 
he failed to pay the amount. The order 
dated March 12, 1937, has been stayed 
pending the hearing of Oivil Revision 
Application No. 208 of 1937. With regard 
to the order of April 7, 1937, the plaintiff 
through his Counsel now contends that the 
order was without jnrisdiction on the 
ground that it was not passed by the 
Matrimonial Court conslitated of the pre- 
siding Matrimonial Judge and the dele- 
gates but by the Judge sitting sloue. The 
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order was made under 8.39 of the Parsi 
Marriage and Divorce Act which provides 
that if the wife shall not have an indepen- 
dent income sufficient for her support and 
the necessary expenses of the suit, the 
Court, on the application of the wife, may 
order the husband to pay her monthly 
or weekly during the suit such sum not 
exceeding cne-fifth of her husband's net 
income as the Court, considering the 
circumstances of the patties, shal! think 
reasonable. Ib was argued that it was 
for the Court to meke the order, and the 
word, “Oourt”, is defined under s. 2 (2) as 
meaning a Ooult constituted under the 
Parsi Marriage and Divorce Act, unless 
there is anything repugnant in the 
subject or context. The defendant's con- 
tention is that ia execution a party 
cannot go behind the Court's order, but 
the plaintiff contends that the order itself 
is a nullity, being without jurisdiction. 
The constitution of the Oourt is laid 
down in s. 18 which provides that for the 
purpose of hearing suits under this Act a 
special Court shall be coms ituted, among 
other places, in Bombay. Section 19 
provides that the Oourt s> constituted shall 
consist of the Chief Justice of the High 
Court or such other Judge of the Higa 
Court aa the Chief Justice shall from time 
to time appoint as the Judge of the 
Matrimonial Court, and that in the trial 
of cases under the Act the J udge shall be 
aided by seven delegates. Under s. 24 the 
Local Government appoints persons. a3 
delegates “to aid in the adjudication of 
cases’ arising under the Act. The func- 
ticns of the Judge and the deleg ies are 
laid down in s. 46. Under s. 45 the pro- 
visions of the Code of Oivil Procedure 
1908, shall, sofar as may be, apply to pro- 
ceedings in Suits instituted under the Act 
including proceedings in execution and 
orders subsequent to decree. Section 46 
provides that in suits under the Act, all 
questions of law and prccedure shall be 
determined by the presiding Judge; but 
the decision on the fact shall be the deci- 
sion of the majority of the delegates before 
whom the case is tried. 

There is thus a distinct cleavage of 
functions between the presiding J udge of 
the Court and the delegates who are 
appointed to aid him in the adjudication of 
eases. It seems that a little confusion 
has crept into the Act by the use of the 
word ‘Court’ promiscuously throughout the 
Act. For instance, under s. 29 (3) it ig 
“the Qourt” which grants tbe leave to sue 


' 


699 
aiter recording its reasons in writing, but 
it was clearly not the intention of the 
Legislature that tre Court which would 
grant the leave was to be a Court consti- 
tuted of both the Judge and the delegates. 
The granting of leave is a question of 
law, or rather a mixed question of law 
and fact, and the delegates have no 
Voice in matters of law. Unders. 33 it 18 
provided that in every suit for divorce on 
the ground of adultery, the plaintiff shall, 
unless “the Court” shall otherwise order, 
make the person with whom the adultery is 
alleged to have been committed a co-de- 
fendant. This is clearly a matter of pro- 
cedure which the Judge alone has to 
determine, and yet the word used is 
“ourt’, Under s. 35 (e), a decree in a 
guit under ss. 30, 31, 32 or 34 cannot be 
pronounced unless the Uourt is inter alia 
satisfied that there is no “legal ground” 
why relief should not be granted. Tne 
determination of such “legal ground” is 
entirely a question of law which is for the 
presiding Judge alone, but the word used 
is “Court”, Section 39 refers to an appli- 
cation pendente litte by the wife made in a 
Suit under the Act. The delegates are 
appointed to aid in the adjudication of 
„guits, that is suits for a deciaration of 
nullity of marriage, or for divorce, 
or for judicial separation, or for restitution 
of conjugal rights. Counsel argued that a 
case includes a part of the case, and 
therefore also includes interlocutory appli- 
cations. That may be sə generally: but [ 
do nosagree tnat interlocutory applications 
under the Parsi Marriage and Divorce Act 
are to be dealt with by the delegates. 
Under s. 40, the Oourt may, at the time 
of passing a decree on application, order 
that the nusband shall, to the satisfaction 
of the Court secure tothe wife her main- 
tenance under certain circumstances. L do 
not think that by the satisfaction of the 
Court, the Legislature intended the satis- 
faction also ot the delegates. Unders. 47 
an appeal lies inter alta where the deci- 
sion of the Court is contrary to law or 
usage. It the word “Oourt” includes the 
delegates, ıt would mean that the decision 
of the delegates might also be contrary 
to law, whereas questious of law are en- 
tirely outside their purview. Under s. 52 
the Court may allow proceedings to be 
amended, if necessary. An amendment is 
a matter of procedure which is for the 
Judge, and yet the word “‘Oourt” is used, 
though it cannot include the delegates, I 
have dealt with most of the relevant sec- 
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tions. As I have said before, the word, 
“Court” is promiscuously used throughout 
the Act, but under the cleavage of functions 
which | have referred to, the word must be’ 
read in its context in order to determine’ 
whether it includes both ihe Judge snd the 
delegates or the Judge sitting alone. 

It has been a long-standing practice under 
the old Act, and the practice also under the 
new Act, for all these interlocatory matters 
to be dealt with by the Parsi Matrimonial 
Judge sitting alone, but I concede that 
because the practice is of long-standing, 1t 
need not necessarily be correct. ‘Lhe prac- 
tice, however, is correct in the view I take 
of the provisions of the Act. As to the 
application itself, the defendant seeks to 
enforce execution of the order of April 
last by the arrest and imprisonment of the 
judgmentedebtor. My attention is drawn 
to Act XXI cf 1936, under which O. XZL 
r. 40, of the Code has been amended. ‘That 
section requires the Court to take evidence 
as to the ability of the judgment-debtor 
to pay before committing him to prison. 
Some evidence has already been taken for 
the purposes of the application under 8. 39, 
but it has not been taken for the purposes 
of this applicayion in execution. |, there- 
fore, adjourn the notice m order to hear 
tue necessary evidence on both sides. I 
order the plaintiff to pay the defendant's 
costs of to-day’s hearing before me. 

D. Order accordingly. 





| PATNA HIGH COURT 
Civil Revision Petition No. 49L of 1937 
November 10, 193/ 
AGARWALA, J. 
BIJADHAR RAM—Paritionge 
VE TSUS 

RAJKARAN SINGH—Oprosite PARTY 

Civil Procedure Code {Act V of 1908), Sch. II, 
Paras. 21, 24— Pari of dispute referred left undealt 
—Award, +f can be fied. 

Where the award has left undetermined any af 
the matters referred to arbitration, the award can- 
not be filed. Where the award which deals with the 
subject-matter of the dispute cannot be separated 
from the portions which have not been dealt with, 
it cannot be filed on the ground that the matter un- 
dealt would be decided subsequently. 


Mr. K. N. Movtra, for the retitioner, 

Mr. R. K. Sinha, for the Opposite Party. 

Judgment.—he parties to this appli- 
cation carried on the business of arrat- 
dars in purtuership at Gaya. Disputes 
having arisen between them, they, by 
agreement, referred to arbitrators without 
the intervention of the Oourt the task of 
settling their accounts. ‘he arbitratorg 
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have mede an award which is admittedly 
incomplete. The present petitioner there- 
fcre objec ed to the filing of the award. 
His objection has been overruled on the 
ground that the part of the matter in dis- 
pute which has been dealt with by the 
arbitrators is separable from the part 
which is nct dealt with and that the arbi- 
trators can decide the latter portion sub- 
sequently. 

It is in the first place difficult to under- 
stand how an award in a case like this 
which does not deal with the whole sub- 
ject-matter of the dispute can be separated 
from portions which have not been dealt 
with at all. But the petition must suc- 
ceed on another ground. Under Para. 21 
of Sch. H, Civil Procedure Code, the Court 
18 directed to file an award where it is 
satisfied that the matter was referred to 
arbitration and that an award ha3 been 
made thereon and where no ground such as 
18 Mentioned or referred to in Para. 14 or 15 
is proved. One of the grounds mentioned 
in Para. 14 is where the award has left un- 
determined any of the matters referred to 
arbitration. As I have said, there is no 
dispute that the arbitrators in the present 
case have left undetermined “part of the 
matter referred to arbitration. The award, 
therefore, cannot be filed and the order of 
the Oourt below is set aside. 

There will be no order for costs in this 
application as the petitioner does not 
appear to have raised this objection before 
the arbitrators themselves, | 


D. Order accordingly. 


asennad 
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BOMBAY HIGH COURT ` 
Insurance Case No, 18 of 1937 
September 28, 1937 
ENGINEER, J. 
+ In re ARYAN LIFE ASSURANOE 
SOOIETY, Lrp. 

Life saa es aaa Act (VI of wpe 8. 22 
-Assignment of policy — Assignee, whet polic 
holder—Oompantes Act (VII of 1913), s. 287—Scope of 
—Whether incorporates all provisions of winding up 
tn Life Assurance Companies Acr, 1912 — Right of 
policy-holder to wind up company — Oase must be 
brought under s. 22—Poiltcy holder 18 prospective or 
contengent credttor—Petttion for winding up must be 
by ten poitcy-holders. 

The words “for the time being in s. 2 (7), Life Assar- 
ance Oompanies Act, clearly mean that a person must,” 
at the date ot the petition, be the legal holder of a 
policy. Attera policy is assigned, tne legal holder 
ofthe policy is the assignee anu not original policy- 
holder. [p. 594, col, 2] | 

The elieot of s, z7, Uompanies Act and s 22, Life 
Assurance Companies Act is to incorporate into the 
Life Assurance Companies Act the relevant provisions 
about winding.up cortaincd in the Oompanies Act 
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including the provisions contained in s. 168, Gom- 
panies Act. [p. 595, col 2. 

The right to windup a company is a statutory 
right and unless the petitioner can bring his case 
within the termsof s. 22, Life Assurance Companies 
Act he is not entitled to maintain the petition. [p. 
586, col. 1] 

The right given to policy-holders to present 4 
petition is given to them because they are prospec- 
tive or contingent creditors, and although in the case 
of a company which doesnot fall under the category 
of life assurance companies, the petition can be pre- 
sented by a single prospective or contingent credi- 
tor, in the case of a petition presented by policy- 
holders of a life assurance company the petition must 
be by at least tan policy-holders, To hold otherwise 
would be to completely nullify the ee of s 22, 
Life Assurance OCompanies Act, because a policy- 
holder is a contingent or prospective oreditor, and if 
sucha single policy-holder can present a petition, 
there is no sense in the Legislature enacting that 
a petition must be made by ten or more policy- 
holders, British Equitable Bond and Mortgage Oor- 
poration, Limited, In re (1), referred to. [p. 596, col, 
2; p. 597, col. 1] 


Mr. D. N. Bahadurji, for the Petitioners. 
Sir Jamshed Kanga and Mr. M V. Desai 
for the Company. 


Mr. R.J. Kolah, for the Opposing Policy- 
Holders. a 

Order.—This is a petition for winding 
up ofthe Aryan Life Assurance Society, a 
limited company, incorporated under the 
provisions ef the Oompanies Act, 1913. 
The liability cf the members is limited by 
guarantee. Olause 5 of the memorandum of 
association is as follows ; 

“Every member of the Sooiety undertakes to con- 
tribute to the assets of the Society in the event ofthe 
same being wound up during the time that he is a 
member, or within- one year thereafter for payment of 
the debts and liabilities of the Society contrasted 
before the time at which he ceased to be a member, 
and the costs, charges and expenses of winding up 
the same and forthe adjustment of the rights of the 
contributories amongst themselves, as may be requir- 
ed not exceeding Re. 25.” Be í 

The petition is by 11 petitioners, and it 
was presented on March 31, 1937. Bec- 
tion 22, Life Assuranca Oompanies Act 
(VIof1912) provides that ; 

“The Gourt may order the winding up of a life 
assurance company in accordance with the Com- 
panies Act, 1882 (which must now be ead as the 
Oomp nies Act of 1913) and the provisions of that 
Act shall apply accordingly, subject, however, to 
the modification thatthe company may be ordered to 
bewoundup—- | 

“(a) on the petition of ten or more policy- holders: 

Provided that such a petition shall not be pre- 
sented except by the leave of the Court, and leave 
shali not be granted until a prima facie case has 
heen established to the satisfaction of the Court, 
and until security for costs for such amount as the 
Court may think reasonable has been given, . ” 

Kania, J. to whem tue petition was pre- 
sented, directed a notice to be given to the 
Company before he gave leave under s. 22, 
Life Insurance Society Act. The notice 
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was served on April 6, 1937, and ultimately 
leave was given on June 28, 1937, on the 
petitioner giving security in the sum of 
Rs. 300 for coats. The petition is headed : 
“In the matter of Oompanies Act VII of 
1913" At the hearing of the petition Coun- 
sel for the petitioners asked for leave to 
amend the title by heading it “in the mat- 
ter of Life Assurance Society Act”, and I 
allowed the amendment asit was merely 
formal. A preliminary objection has been 
raised on behalf of the Company and cer- 
tain policy-holders who oppose the petition. 
The objection is that the petition is not 
maintainable as out of 11 petitioners two, 
viz., petitioners Ncs. 6 and 9, had assigned 
their policy before the date of the petition, 
and the policy of petitioner No.7 is alleged to 
have lapsed on March 15, 1937, and further 
the policy- of petitioner No. 10 is also al- 
leged to have lapsed before the date of the 
petition. It was conceded by all parties 
that the objection was a fit one to be tried 
as a preliminary issue as in the event of 
my holding that the petition is not maintain- 
able, further costs of hearing the petition 
on the merits would be saved. Section 3 
(7), Life Assurance Companies Act, 1912, de- 
. fines a policy-holder as the person who for 

the time being is the legal holderof a policy 
for securing the contract with the Life 
Assurance Company. Petitioner No. 6 
assigned his policy on February 12, 1936, 
by endorsement on the policy in the follow- 
ing form: 

“I, Jugatram carprasad Vaidya in considera- 
tion of natural love and affectiondo hereby assign 
the benefit of all moneys to become payable under 


the’ within policy of assurance to my wife Ambu- 


ben and declare that her receipt.shall be e sufficient 
discharge to the Company tor the. same provided, 
however, that inthe event of my» ssid., wife prede- 
coasing me, the benefitofthe policy and the righi to 
receive moneys thereunder shall revert to me as if 
this assignment, had not been made,” 

The assignment was duly registered in 
the books of the Oompany. The assign- 
ment of petitioner No. 9 was on November 
15, 1934, by endorsement on the policy in the 
following form : 

“I, the undersigned assured, out of my love and 
ragard for my wife Bai Yeshwanti hereby assign 
ali my right, title and interest in this policy to 
my said wife. If, however, she predeceases me, all 
the said right, title and interest shall revert to me as 
if this assignment had not been made,” 

This policy was also duly registered in 
the books of the Company. It is contended 
that by virtue of these two assignments 
two out of the eleven petitioners were not 
policy-holders at the date of the petition, 
and that, therefore, the petition is not 


maintainable. On behalf of the petitioners 
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it is contended that a policy-holder means 
a person woo enters into a contract with 
the insurance company to insure his life, 
and further that a policy-holder remains 
a Dolicy-holder even after he assignes his 
policy. But in my opinion, in view of the 
clear definition of “policy-holder” under 
the Life Assurance Sccieties Act, it is not 
possible to accept this contention. The 
words in the section “for the time being” 
clearly meansin my opinion, that a person 
must, at the date of the petition, be the legal 
holder of a policy. In my opinion, after a 
policy is assigned, the legal helder of the 
policy is the assignee and not original 
policy-holder. The petitioners next seek to 
rely on the reversionary clause in the as- 
signment. But itis not alleged that either 
assignee ia dead. The legal holdera of 
these policies are still the assignees. It is 
further contended that a policy may be not 
on the life of the holder himself but on the 
life of a husband, or parent, oreven a child. 
This no doubt may be so, but stil] a policy- 
holder is the person to whom the company 
contracts to pay the sum assured. Nobody 
contends that a person whose life is assur- 
ed is a policy-holder or is entitled to main- 
tain the petition as such. It is rext con: 
tended that Art. 5 of the Articles of Asso- 
ciation provides that every person shall be 
a member of the society whose life is in- 
sured therein for at least Rs. 1,000: in sac- 
cordance with these presents and whose 
policy of assurance isin force. It is con- 
tended that by virtue of this article, a policy- 
holder who is a member continues to be. 8 
member even fter- he has assigned the 
policy to somebody else. Assuming that this | 
is sọ, it does not “follow that he id still a 
policy-holder. The legal holder for the 
time being of a policy may be different from 
the person who became a member by origi- 
nally taking out the policy and who might 
continue to be a member notwithstanding 
his having assigned the policy. Reliance 
was also placed on behalf of the petitioners 
on 8.38, Life Assurance Companies Act, 
1912, which provides fcr service of notice 
in the following terms: 

“Any notice or other document which is by this 
Act requiied to be sent to any policy-holder may 
be addressed and sent to the person to whom notices 
respecting such policy are usually sent and any 
notice so addressed and sent ehall be deemed and 
taken to be notice to the holder of euch policy...” 

_In my opinion, tnis section does not help 
the petitioners in their contention. A per- 
son claiming to be interested in a policy 
is not necessarily an assignee of the policy, 
and the notice required by the first part 


1938 


of the section must be sent to the assignee 
who, in my opinion, is the legal holder for 
the time being of the policy. It is signifi- 
cant to note that in the form given in 
Palmer's Company Precedents fora peti- 
tion for winding up a life assurance so: 
ciety by policy-holders, one of the para- 
graphs is as follows: 

“Each of your petitioners had duly and punctu- 


ally paid the premiums on hissaid policy and such 
policy is in full force.” re. 


For these reasons, I hold that petitioners 
Nos. 6 and 9 were not the legal holders of 
Policies at the time when the petition was 
presented. This reduces the number of 
petitioners to nine and the petition as a 
Petition by policy-holders would be bad. 
As, however, the question as regards the 
policies of petitioners Nos. 7 and 10 has been 
fully argued before me, I now propose 
to deal with that question, As regards 
petitioner No. 7, it is contended that his 
policy lapsed on March 15, 1937. On 
that date a premium became due but it 
was not paid. Under the terms of the 
policy, the petitioner was “entitled to a 
Period of grace of 30 days, but the pre“ 
mum was not paid evem within that 
time. Petitioner No. 7 says that in May 1937, 
he sent the necessary premium but the 
directors refused to accept it. Now under 
the terms of the policy, if a premium is: 
not paid within the days of grace, the 
‘Policy lapses as from the due date of the 
unpaid premium. ` The non-forfeiture clause 
also does not apply to the policy as it 
was not three years old. It’ is contended 
that on March 31, 1937, the policy bad. 
not lapsed because petitioner No. ‘7 had 
30 days from March 15, within which 
to make the payment. This, however, in 
my opinion does not help the petitioners. 
It is true that the policy did not lapse 
until April 15, 1937, but under the 
express terms of the policy, when the 
policy did lapse, it lapsed from the due 
dite of the unpaid premium, thatis March 
15, 1937. As regards the contention 
that the directors refused to accept the 
premium, it cannot be denied that the 
matter was entirely within their discretion. 
Moreover, it is pointed out that the form, 
which was sent by petitioner No. 7 when he 
applied for reviver, was nos attested as 
required by the rules. I therefore hold that 
petitioner No. 7isyalso not a policy-holder 
entitléd to maintain the petition. There now 
remains the question of petitioner No. 10. 
The facts about him 216 that he took a loan 
from the Compauy on Jane 1, 1933, and a 
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fuither loan on September 1, 1334. The 
documents executed by him have been put 
in a8 Ex. 2, These documents provide 
that if interest shall run into arrears for 
a pericd of six months then the policy 
shall be held, without the necessity of any 
notice being given, to be ipso facto surren- 
dered to the Society. By the said docu- 
ments the petitioner also assigned to tha 
Society the said policy and the sum or 
sums due under the same either on such 
surrender or otherwise. It is contended 
ou behalf of the petitioners that the policy 
could not lapse until a resolution to that 
effect was passed. That contention,in my 
opinion, cannot be maintained. The clear 
terms of the writings executed by peti» 
tioner No. 7 negative this contention, and 
1 hold that petitioner No. 10 is also not 
entitled to maintain the petition, The 
result is that the petition as a petition by 
policy-holders can only be said to be by 
seven policy-holders and cannot be main- 
tained. 

But itis next contended that the peti- 
tion can be maintained as a petition by a 
contributory. Section 287, Oompanies Act, 
1913, provides that nothingin the Act shall 
affect the provisions of the Life Assurance 
Companies Act, 1912. Section 22, Life 
Assurance Oompanies Act, provides that the 
Court may order the winding up of a Life 
Assurance Company, in accordance with the 
Companies Act, 1882, and the provisions 
of that Act shall apply accordingly sub- 
ject, however, to the modification, ete. 
The effect of this section and s 22, Life 
Assurance Oompanies-Act is, in my opi», 
njon, to incorporate into the Life Assur- 
ance Companies Act, the relevant provie 
sions about winding-up contained in the 
Companies Act including the provisions’ 
contained in s. 166. That section enables 
a winding up of a company by petiticn to 
be presented by a contributory or contri- 
butories provided that a contributory 
shall not be entitled to present the peti- 
tion for winding up & company unless 
(1) either the number of members is reduced 
io the case of a private company below 
two, or, in the case of any other company 
below seven: or (2) the shares in respect 
of which he is contributory or some of 
them ei.her were originally allotted to him, 
or have beenheld by him, and registered in 
his name, for at least six months during 
the 18 months before the commencement 
of the winding up, or have devolved 
on him through the death of a former 
holder. Section 2, subes. (16), Companies Act, 
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defines a ‘share’ as the share in the share 
capital of the company, and includes stcck 
except when a distinction between stock 
and shares is expressed cr implied. It is, 
therefore, contended by those who oppose 
this petition that the petition is not 
maintainable, because admittedly sub-el. (1) 
does not apply, and it is contended that sub- 
cl. (2) cannot te applied by analogy. It is 
argued that the provision of this sub-sec- 
tion dces nct and cannot apply in the case 
of a company limited by guarantee which 
has no share capital. For the petitioners 
it is argued thats. 166, sub-s. (a)(ii) does 
not actually contemplate shares in the 
company, but I do not think it is possible 
to accept that argument. The mght to 
wind up & company is a statutory right 
and unless the petitioner can bring fis 
case within the terms of the section, he is 
not entitled to maintain the petition. It is 
next argued that when the Indian Life 
Assurance Companies Act, 1912, was 
enacted, the Indian Companies Act which 
was in force wasthe Act of 1882, The 
Act of 1882 was repealed and re-enacted 
by the Act of 1913, and itis argued that 
the Act of 1913, nullifies s. 22 of the Life 
Assurance Oompanies Act of 1912. I do 
not see how this argument can be sustain- 
ed. The General Olauses Act provides 
that where any Act of the Governor-Gene- 
ral in Oouncil repeals and re-enacts, with 
or without modification, -any provision of a 
former enactment, then, references in any 
other enactment to the provision so repealed 
‘shall, unless a different intention appears, 
be construed as references to the provision 
Bo re-enacted. =. * 

Lastly, it is contended on behalf of the 
petitioners that the petition ‘can be 
maintained as a petition by a creditor. 
But, in the first place, in my opinion, the 
petition is not one by a creditor, or creditors. 
The petition refers to the petitioners as 
being policy-holders and members, but 
there isnot a word in the petition about 
their being creditors. The grievance in the 
Petiticn is that the Company failed and 
refused to make certain advances which 
according to the petitioners, the Company 
were bound to do. But as regards the 
surrender value of the policy, the petition 
states that the petitioners are ready to 
have the surrender value of the policy, but 
they have thought fit not to apply forthe 
same as the Company is notin a position 
to pay the same. It is further stated that 
no sutrender-value of the policy can be 
given tillthe Company is wound up. If, 
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however, Jam wrong in holding that the 
petition is not by a creditor or creditors, 
and asthe point has been argued before 
me, I will consider whether the petitioners 
can be said tobe creditors within the 
Indian Life Assurance Companies Act. 
The position in England was as follows: 
Under the Oompanies Act of 1862 a pros- 
pactive or contingent creditor could not 
present a petition for winding up a com- 
pany. Section 21, Life Assurance Society 
Act of 1870 enabled a current policy- holder 
to petition. By the Companies Act of 1908 
the right to present a petition for winding 
up was generally given to a prospective 
or contingent creditor. Under the Life 
Assurance Act of 1870 one or more policy- 
helders could petition, A policy-holder is 
of ccurse a contingent or prospective 
creditor. However, by the Life Assurance 
Act of 1909 this right was cut down bya 
provision being enacted that ten or more 
policy-holders being owners of policies of 
£10,000 may petition. Thus in England 
the right given to a single policy-holder 
by the Life Assurance Companies Act of 
1870 was cut down by the Assurance Oom- 
panies Act, 1909, by a provision that there 
must be at leabt ten policy-holders holding 
policies of £10000 who can present a 
petition. The case in British Equitable 
Bond and Mortgagge Corporation, Limited, 
In re (1} was a case under the Oompanies 
Act of 1908, and not under Life Assurance 
Companies Act of 1870. It was only b 
the Assurance Companies Act, 1909 (whic 
came into opégation on July 1, 1910) that 
companies carrying on bond investment 
business.came-within itsoperation. It was 
held inthat case that an owner of an 
investment bond was a contingent or 
prospective creditor. It was further stated 
in the judgment that it would appear 
that such a bond-holder would by virtue 
of ss.l and 34, Assurance Companies Act, 
1909, be deemed to be a policy-holder for 
the purpose of s, 15 of that Act which 
was held to be not an enabling but a 
restrictive section. In my opinion, the 
right given to policy-holders to present a 
Petition is given to them because they 
are prospective or contingent creditors, 
and although in the case of a company 
which does not fall under the category of 
life assurance companies, the petition can 
be presented by a single prospective or 
Contingent creditor, in the case of a epeti-~ 
tion presented by policy-holders of a life 

() (1910) Lon, 574; 79 L J Oh. 288; 108 L T 421; 
17 Manson 177, 
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assurance company, the petition must be 
by at least ten policy-holders. In my 
opin on to hold otherwise would be to 
completely nullify the provisions of s. 22, 
Indian Life Assurance - Companies Act, 
because a policy-holder is a contingent or 
prospective creditor, and ifsuch a single 
policy-holder can present a petition, there 
is no sense in the Legislature enacting that 
& petition must be made by ten or more 
policy-holders. This view is supported 
by the following observations in Palmer's 
Company Precedents. 

“A single policy-holder as such cannot petition 
even when his policy is matured for still 
seems to be a policy-holder. But if he obtains a 
judgment he might petition," 

I, therefore, hold that the petition is not 
maintainable, and that it must be dismissed, 
The petitioners must pay one set of costs 
to the Company and one set to the policy- 
holders who opposed the petition. Oounsel 
certified. The Company to be at liberty to 
take the costs out of the amount deposited 
by the petitioners. 

D. Petition dismissed. 





NAGPUR HIGH COURT 
Miscellaneous Civil Appeal No. 20 of 1936 
September 15, 1937 
PURANIK, J. 

KISANLAL RAM NIWAS MARWADI-- 

J UDGMBENT-DaBTOR——-APPRLLANT 
versus 
NARAEN AND ANOTHER — Dgorng- HOLDERS 


- —RESPONDENTS 

Practice—Presentation— Discretion of Court or 
officer appointed to accept application presented be- 
yond office hours — Presentation of application to 
proper oficer beyond Court hourse—Application ac- 
cepted — Presentation, tf per — Ratification by 
Court, if necessary—Oiril Procedure Code (Act V of 

), O. XXI, 7. 10, 

It is in the discretion of the Judge or the officer 
appointed in that behalf to accept an application 
or rafase to do so, and if the discretion is 
exercised in favour of litigant who un- 
fortunately could not approach the Court or the 
officer appointed in that behalf during the usual 
Oourt hours but did manage to approach him on the 
last day of limitation and prevailed upon him to 
accept the presentation onthat day, it could not be 
said that the discretion was not properly exercised 
Sattayya Padayachi v. Soundarathacht (2) relied 
on 


Where an execution application is presented to tha 
Deputy Olerk of Oourt who is an officer appointed to 
receive such applications, beyond office hours on the 
last day of limitation and is accepted by him, the 
presentation is pana and valid In sguch a case 
the ratification by the Judge for such presentation 
is not necessary. Thakur Din Ram v. Hari Das (1), 
Sattayya Padayacht v. Soundarathacht (2), Madhorao 
v. Manohar Lal (3) and Ratan Jayakarany Shukla v. 
Bapu Hiraji Kundi (5), relied on, 
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Misc. O. A. from an order of the Court of the 
4th Additional District Judge, Akola, dated 
August 27, 1935, in Civil Appeal No. 44-B 
of 1935, confirming that of the Oourt of the 
First Sub-Judge, Second Olass,Akola, dated 
January 19, 1935. l 

Mr. Nisar Ali with him Mr. C. Khisty, 
for the Appellant. 

Mr. V. K. Rajwade, for the 
dent. | 

Order.—The only question for decision 
in this cage is whether the application for 
execution presented on September 10, 1934, 
which admittedly was the last day of 
limitation to the Deputy Olerk of Court 
beyond office hours was a valid presenta- 
ticn. Both the Courts below have held 
that the application was validly presented 
as the Deputy Olerk of Oourt is an officer 
appointed to receive such applications and 
could receive the application even beyond 
office hours. The judgment-debtor appel- 
lant argues that the view taken by the 
Courts below is not correct. 

I have heard the arguments for both 
parties and am satisfied that the view 
taken by the lower Oourts in sound. 

Under O. XXI, r. 10, Civil Procedure 
Oode, an application for execution has to 
be made to the Court which passed the 
decree or the officer (if any) appointed in 
this behalf. It is not disputed that the 
Deputy Olerk of Court in this case was 
such an officer. He had the authority to 
receive the application but it is argued 
that he had no authority to receive it beyond 
office hours and he exceeded his authori:y 
in accepting this application at 9 pr. M. on 
September 10, 19:4. Oivil Oircular I] is 
relied on in this connection. The said 
Oircular states that plaints, memo of appeal 
and applications should be presented at 
any time during Court hours to the Court 
or to sach officer as it appoints in this 
behalf by a formal order in writing (O. IV, 
r.l, O. XLI, r.1 (1) and O. XXI, r. 10, 
Oivi] Procedure Code). Tois Oircular does 
not fetter the discretion of the Oourt or 
an officer appointed to receive a plaint, 
memo of appeal, or an application for 
execution beyond Court hours if he chooses 
to do so. It is not disputed that Septem- 
ber 10, 1934, was the last day of limita- 
tion and the presentation was made to a 
proper officer on that day. Order IM, r. 
of the Civil Procedure Oode, or to be more 
precise O. XXI r. 10 of the Civil Procedure 
Code, for the ; urposes of this application, 
requires presentation to the Court or the 
officer appointed in that behalf. This wag 
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complied with and the presentation was 
valid. Thukur Din Ram v. Hari Das (1), 
Sattayya Padayachi v. Soundarathacht (2) 
and Madhorao v. Manohar Lal (3) lay down 
that a presentation of a plaint ora memo 
‘of ‘appeal to the Judge after office hours 
at his residence or at any other place is 
valid if the Judge accepts it. I do not 
see any Treason why the same rule should 
. not apply to an officer appointed in that 
bebalf, The appellant has drawn my 
attention to a case reported in Appavu 
Pillai v Amir Sahib (4). The report does 
not gire any reasons for the decision and 
it is difficult to gather the facis of the case 
from the report. I cannot accept the 
decision as an authority to guide me in 
deciding this case. In a recent Bombay 
case Ratan Jayakaran Shukla v. Bapu 
Hiraji Kunbi (5), Beaumont, O. J., dealing 
with a plaint presented to the Clerk of 
Oourt who was authorised to receive plaints 
to whom the plaint was presented beyond 
Court hours states as under :— 

“It has been held both in Allahabad and in Madras, 
‘Thakur Din Ram v. Hari Das (1) and Sattayya 
Padayachi v. Soundarathachi (2), that the Judge 
can accept a plaint at any hour he chooses, though 
outside office hours, and at any place he chooses, 
and I see myself no reason to doubt that the 
Clerk of the Court who isa duly constituted officer 
of the Oourt with power to accept a plaint under 
the Bombay Oivil Courts Act, can accept that 
pani outside office hours and outside the Oourt 

uildings, although I do not fora moment suggest 
thai the clerk is bound to accept a plaint ont of 
Gourt hours.” 


This view fully supports the decision of 
the lower Courte and I entirely agree with 
the same. 

It is argued that once the Court lays 
down that a Judge or an officer appointed 
in that behalf may, if he chooses, receive 
a plaint, a memo of appeal or an applica- 
tion beyond offics hours, it will necessarily 
mean must. This argument has been 
answered by Ooutts Trotter, J. in Sattayya 
Padayachi v. Soundarathachi (2) and I en- 
tirely agree with him. I think it is in 
the discretion of the Judge or the officer 
appointed in that behalf to act as he did 
in this cese, or refuse to do so and if 
the discretion is exercised in favour of 
a litigant who unfortunately could not 
approach the Court or the officer appointed 
in that behalf during the usual Court 


(1) 34 A 482; 14 Ind. Oas. 744; 9 A L J 743, 

(2) 47 M 312; 79 Ind. Oas. 1017; AT R 1994 Mad. 
448; 48 M LJ 78; (1924) M W N 168; 19 L W 468. 
a 19 N L R23; 65 Ind. Oss, 674; A I R 1922 Nag. 


(4) 23 Ind. Oas. 360; A IR 1914 Mad. 876, 
(5) A I R 1937 Bom. 25; 168 Ind. Oaa. 896;I LR 
1937 Bom, 136; 38 Bom. L R 1196; 9 R B 361. 
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hours but did manage to approach him on 
the last day of limitation and prevailed 
upon him to accept the presentation on 
that day, it could not be said that the 
discretion was not properly exercised. 

It was further argued on behalf of the 
appellant that the officer appointed to re- 
Geive plaints or applications is not the 
Judge himself and his act of acceptance 
of an application beyond Court hours was 
an act in excess of his powers and could 
not be valid unless ratified by the Ooart 
the same day and as the Judge in this 
case did not ratify the action that very 
day, the presentation cannot be accepted as 
valid. This argument is fallacious. Order 
IV, r. 1, or O. XXI, r. 10, does not limit” 
the presentation of the plaint or applica- 
tion to the Judge only, but clearly lays 
down that the presentation may be to the 
Judge or the officer appointed in that 
behalf. Jf the presentation is not to the 
Judge but to the officer appointed in that 
behalf itis a valid presentation and no 
question of ratification of his act arises, 
if such an Officer accepts the plaint or 
application, on that day though beyond office 
hours. As I have stated before, both are 
empowered to receive a plaint or an ap: 
plication and if the Judge can accept 
presentation beyond office hours, there 
could be no objection for the officer ap- 
pointed in that behalf to accept it beyond 
office hours. In this particular case the - 
officer received the application at 9 P, m. 
and immediately endorsed thereon that it 
was presented to him that day within time 
and duly stamped. He also filled in an 


order sheet on the same date stating that 


it was so presented. He thus accepted 


-the presentation as valid and no question 


of ratification by the Judge arises. In 
view of my observations in the preceding 
paragraph, I hold that the presentation of 
the application to the Deputy Clerk of 
of Court on September 10, 1934, at Op. m. 
and acceptance thereof by him though 
beyond office hours wasa valid presentation. 

The appeal is, therefore, dismissed with 
costs. Pleader’s fee Rs. 25, 


8. Appeal dismissed. 
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MADRAS HIGH COURT 
Oivil Appeal No. 21 of 1936 
August 4, 1937 
Laon, O. J. AND VaRADACHARIAR, J. 
ANANTHACHARI AND orages— 
APPELLANTS 
versus 
_ KRISHNASWAMI—Rrasponpenrt 
Hindu Law —Partiton—A adopted son and B after- 
born natural son constituting joint family—Family 
tn debts —A paying off all debte and émproving 
pers with his self-acquisitions—Partttion—A given 
a share of property in re ition of his services— 
Suit by B's son to recover from A share received in 
ra; of what he was entitled legally—Son held 
oy s a D partition in so far aa B's share 


A joint Hindu family coneisted of A. an ado d 
and B an after born natural son The family wae th 
debts and A paid off all the debts and made im- 


provements to the ancestral property out of his self- 
Ti ulsitions, There wasa partition subsequently and 


ough A was only entitled to less share, half the 
Property was given to him in consideration of the 
valuable service he had rendered to the family pro- 
party. B's son instituted a snit to recover the share 
Given toA in excess of what was legally due to him: 

Bes ae ae ee principle, Bs son was not 

pee nêkani : 

saa Bie tone g transaction in so far as it 


[Osse-law discassed. | 


O. A. from the judgment of Mr. Justice 
Lakshmana Rao, J., dated February 12, 1936. 

Messrs. K. Rajah Ayyar and K. E 
Rajagopalachari, for the Appellants. 

Messrs. K. S. Krishnaswamy Ayyangar 
ee Narasimhachariar, for the Respon- 
ent. 

Leach, C. J.—The appellants are sons of 
one Gopala Bhattachariar who died in the 
year 1931. Gopala who was the son of one 
Manavala Iyengar was born after his 
father’s death which took place in 1888, 
Three years before he died Manavala 
adopted Srinivasa Bhattacharisr, defend- 
dant No.1 in the suit out of which this 
appeal arises. Srinivasa died during the 
pendency of the suit and he is now repre: 
sented by the respondent. Srinivasa and 
Gopala remained joint until 1923 when a 
partition of the family estate was effected. 
At this time Gopala had one son, appel- 
lant No. 1,thena bor of five years of age. 
By the deed of partition. which was dated 
March 30, 1923, the family estate was 
divided equally between Srinivasa and 

pala, notwithstanding that Srinivasa 
being an adopted son was only entitled 
in law to a one-fifth share. No question 
with regard tothe validity of the transac- 
tion was raised during Gopala’s life-time 
but in the month after hig death the suit 
was launched by the widow asthe next 


triend of the appellants who were then all 
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minors. Appellant No 1 has since come of 
age. The appellants contend that they 
are entitled to recover from the estate of 
Srinivasa the difference between the share 
he received and the one-fifth share allowed 
by law. The suit was tried by Lakehmana 
Rao, J. who decided that in the circume 
stances of the case, Gopala was justified 
in giving a moiety of the estate to Srinivasa 
on partition. At the time of Manavala’s 
death the estate consisted of about 80 
acres Ofland. He was financially involved 
and it was necessary to sell a portion of 
the land to relieve pressure by a creditor. 
In a good year the income from the lands 
did not amount to more than Rs. 1,300 and 
the only other source of income which the 
family had was a half sharein the chinna 
murai of the Sri Parthasarathy Temple, 
Madras. The income from this half share 
of the chinna marai did not amount to more 
than Rs. 40 per mensem and in all pro- 
bability to much Jess; hut whatever the 
exact figure was, itis clear that the joint 
income was not sufficient to provide for the 
maintenance of the family, the upkeep of the 
family properties and the discharge of the 
family debts 

On March 3, 1903, the owners of the peria 
murai gave Srinivasa a power-of-attorney 
authorizing him to supervise tbe collections 
in the temple to which they were entitled 
with power to appoint others to assist him 
in his work. For these services he was to be 
paid Rs. 10 per mensem. Srinivasa himself 
took an active partin collecting monetary 
offerings from worshippers and it is 
common ground that he was entitled to 
retain s percentage of the amounts actually 
collected by him. His earnings in this 
respect are said to have amounted 
to about Rs. 40 per mensem, in addi- 
tion to the Rs. 10 mentioned in the power-of- 
attorney. 

But itis a legitimate inference from the 
proved facts in this casethat his personal 
income was not limited to this Rs. 50 per 
mensem and he must have received much 
more by way of gifts from wealthy people 
interested in the temple. Srinivasa held 
this power-of-attorney for 20 years and it 
is very significant that 12 months after he 
obtained it, borrowings on behalf of the 
family ceased. The significance does not 
stop there. During the period for which 
Srinivasa held this power-of-attorney, the 
family debis were all paid off, improve- 
ments were made to the ancestral house, 
a second house was built and three small 
plots ofland were purchased. This could 
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only have been done cut of moneys which 
Srinivasa acquired as the result of the 
position which he held as the agent of 
the owners of the perja murai, and this is 
in effect acknowledged in the deed of parti- 
tion itself, It cannot be gainsaid that 
the family income alone was insufficient to 
do all this and Gopala who was a minor 
up to 1906 had no separate income of his 
own, apart from what he earned as 2a 
gumasiha under Srinivasa, which could not 
have amounted to much. The position, 
therefcre, was that Gopala had to thank 
Srinivasa for removing the oppression of 
debt and reviving the prosperity of the 
family. In these circumstances it is not 
surprising, when it was decided to put an 
end to the joint family status and partition 
the family estate, that Gopala agreed to 
Srinivasa having a half share instead of one- 
fifth. The recitals in the deed of partition 
show that Gopala realized how much he 
owed to Srinivasa. These recitals read as 
follows: 


_ ‘Whereas both of us were living hitherto in one 
joint family, and whereas, in view of certain in- 
conveniences if is now deemed fit to effect a parti- 
tion and live separately, and whereas the movable 
and immovable properties belonging to us in common 
and mentioned hereunder belonging to us both as 
our ancestral property and self-acquired property, 
which are in our possession and enjoyment are most 
of them acquired and impro to a great 
extent by Srinivasa Iyengar alone, the adopted 


son amongst us, under the patronage of great 
men ..... 


The reference to the patronage of great 
men has been interpreted as meaning 
that as the result of coming into contact 
with wealthy worshippers Srinivasa received 
substantial gratuities, and no alternative 
interpretaticn has been suggested. The 
learned trial Judge had no reason to doubt 
the truth of the recitals and on the basis 
that Srinivasa had discharged the family 
debts, held the paititicn deed to be valid. 
The learned Advocate for the appellants 
challenges the correctness of this decision. 
He says that becauee Srinivasa threw into 
the ecmmon fund his own individual 
inccme, thereby providing moneys for the 
discharge of the family debts and the im- 
provement of the estate, he had no claim 
in lawtoa greater share than one-fifth on 
parti ion. He had blended his own moneys 
with those of the family. There is cer- 
tainly no evidence to show when the debts 
were paid off and there is no evidence 
that Srinivasa ever made a claim to be 
repaid any moneys spent by him for the 
benefit ofthe family, or any evidence that 
he had ever made any stipulation for re- 
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payment. Therefore, if the case rested 
here, there would be much tobe said for 
the argument of the learned Advocate for the 
appellants The defendants in their written 
statement supported the partition deed on 
the ground that Srinivasa had done much 
for Gopala, und that, therefore, Gopala was 
entitled io do what he did. Before us it 
was also supported on the ground that it 
was in the nature of a family arrangement,’ 
but unfortunately for this argument, there 
is no evidence that it was emtered into in 
order to settle a family dispute orto avoid 
the expense or delay of litigation, or that» 
there was, in fact, any real necessity for’ 
giving Srinivasa a larger share. But as it. 
is true that Srinivasa had rendered services 
of real value to Gopala, I think that the 
deed can be supported. Gopala had by a 
registered deed in effect conveyed his’ 
share inthe family property to Srinivasa in 
consequence of these services and as appel- 
lant No. 1 has received his individual share 
in the family estate in full, he cannot be 
allowed to repudiate the transaction. The 
other appellants were not born at the time 
and standing alone have no right to chal- 
lenge the transaction. 

Here it will be convenient to examine 
some of the authorities which have been 
quoted to us in the course of the sargu- 
ments. The first of these is that in 
Shivajirao v. Vasantarao (1). A perusal of 
the report in that case shows that their 
Lordships of the Privy Council had at an 
earlier stage dealt with the validity of a 
deed whereby ason in consideration of á` 
monetary payment by the father relinqui- 
shed his own share in the ancestral 
property, and that at a later stage the 
Bombay High Court held that this operated 
to prevent a son born subsequently from 
having any claim to share in the property. 
There was here, however, no express trans- 
fer by the son to the father and the facts 
differ to that extent. I will now turn to the 
series of connected decisions to be found in 
Ganesh Row v. Tuljaram Row (2), Venkata 
Row v. Tuljaram Row (3) and Venkata 
Row v. Tuljaram Roy (4). One Venkata 
Row, who died in 1871, had four sons, 
Ramachandra Row, Luchman Row, Rajaram 


(1) 33 B 267, 2 Ind. Oas. 249; 10 Bom. LR 778. 
(2) 26M LJ 460; 24 Ind Ons, 696; AIR 1914 Mad. 


91, 
/ 3) 917) MW N32; 38 Ind. Oas. 270; AIR 1917 
Mad, 30:5 LW 482, K 

"(4343 M L J 298; 74 Ind Cas. 765; AIR 1922P O 
69: 49 LA 91, 45 M 208: 20A L J833; 26 OW N 646; 
30M LT 272:4 U PL R(P O) 33:99) M WN 
302; 24 Bom. L R 1191; 36 OLJ 319 (PO). . 
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Row, and Tuljaram Row. After the dis- 
solution of the family in 1881, a large 
part of the family property~remained in 
the hands of Tuljaram Row. In 1886, 
Atmaram, the son of Luchman, brought a 
Buit for the purpose of ascertaining whai 
the assets inthe hands of Tuljaram Row 
were and forthe recovery of his share. In 
the course of this case it was held that 
Tuljaram Row was liable to Rajaram Row 
and his branch of the family in certain 
sums of money. Rajaram on behalf of his 
“ branch agreed to release Tuljaram from 
~ payment of these moneys in consideration of 
Tuljaram agreeing not to appeal. In other 
words, Rajaram gave up his own and his 
‘gon’s rights without any struggle. On the 
son attaining majority he filed a suit to 
enforce his rights. 

This suit failed both in the trial Oourt 
and in this Uourt on appeal, but the case 
was carried to the Privy Council where it 
was held that the compromise not having 
received the sanction of the Court, was not 
binding on Rajaram's son who was a minor 
at the time. The agreement did not 
purport to be a release of individual rights 
nor to effect any division of the joint 
family property; it only purported to re- 
lease the debts owing to Rajaram’s branch 
of the family in consideration of Tuljaram 
refraining from appealing The case was 
then ‘sent back for re-trial on the other 
issues. On tho remand this Oourt decided 
that the compromise was binding to the 
extent of the father’s share, Another ap: 

eal followed to the Privy Council which 

eld that the agreement entered into by 
Rajaram Row did not purport to be a re 
- lease of individual rights or shares in the 
fund at all, and it did not purport to effect 
any division of the joint family estate then 
existing between Rajaram Row and his 
son in the subject-matter of the decrees. 
Their Lordships accordingly held that 
Rajaram Row's attempt to alienate, or to 
release, from the estate substantial por- 
_ tions of the joint family property failed, 
and that there was no efficacy given to the 
arrangement that was then contemplated. 
. But the case before us goes further than 
this. Gopala did in fact execute in favour 
of Srinivasa a transfer of half the property 
and put. him into possession of it. 

' In -Marivada Veeranna v. Vytla 
Seetanna (5) it was pointed out that 
the compromise there did not purport 
to alienate the father’s share alone but 

(§) 59 M L J 189; 198 Ind, Cas. 701; A I R 1931 Mad. 
918; 82 L W 188. 
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the whole of the family interest in 
the property aud therefore was not binding 
on the family. It was recognized, however, 
that when such an alienation has been 
effected, the Oourt will enforce an equity 
in favour of the alienee to the extent cf 
the alienor’s share, though it does not 
follow that the Court will enforce such a 
compromises before the equity has in fact 
arisen, In Natesa Iyer v. Rathal Ammal 
(6) it was held that a gift by a member 
of a joiut Hindu family made in considera- 
tion of past services voluntarily rendered 
to the family would not bind any ofthe 
members of the family other than the 
donor, without proof, that they were for 
family necessity or for family benefit; but 
it would be binding on the donor himself 
as one made for consideration received. 
In that case it was pressed upon ths Court 
that past services voluntarily rendered 
would not amount to consideration to sup- 
port a promise, but the Court held that 
it.did not follow that the services were not 
of value when set against an alienation. 
The services rendered were in fact capable 
of valuation and the defendant had yalued 
them and paid for them by the transfer. 
This is exactly the case here. It seems 
to me that in the circumstances of this 
cage the Court, exercising asit does jurisdic- 
tion in - equity, is entitled to say that appel- 
lant No. 1 shall not be allowed to tear up 
the transfer deed so far as it affects his 
father’s share. For these reasons I think 
the decree passed by the learned trial 
Judge wasacorrect one. The appeal will 
accordingly be dismissed with costs. 
Varadacharlar, J—I agree and shall 
only add a few observations on the points 
of law argued before us. The couclusion 
of the learned trial Judge that the facts 
which he found proved ‘would unques- 
tionably justify the equal division’ between 
the two brothers seems to me, with all 
respect, open to criticism. On behalf of 
the appellants it was contended, with 
some justification, that when under the 
law Srinivasa was only entitled to a fourth 
of Gopala's share, the facts that Srinivasa 
(who was the family manager) had by his 
labours or even with the aid of his gelf- 
acquisitions improved the family properties 
or paid off its debts would not entitle him 
to claim a larger share. The learned Gov- 
ernment Pleader (who appeared for the 
respondent) sought to support the lower 
Court's conclusion as a finding based on the 
principles appliei in favour of family 
(6) 19 M I: J 63; 4 Ind. Oaa, 1104; 5M L T 140, 
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settlements: and he relied in this connection 
on the decisions in Ramdas v. Chabildas 
(7), Anantanaryana Iyer v. Savitri Ammal 
(8) and Ramamurti v. Ramamma (9). The 
grounds on which ‘family settlements’ are 
supported are. well established; but in 
applying toa case like the present, obser- 
vations in judgments dealing with family 
settlements, there is un obvious distinc- 
tion, which ought not to be lost sight of, 
between cases in which the question of 
validity arises only as between the parties 
to the transaction and those in whichit is 
sought to bind by the transaction persons 
who were only represented therein by one 
of the parties thereto. This distinction is 
material when itis sought to bind Hindu 
reversioners or minor co-parceners in a 
‘joint family by transactions entered into 
be a widow or an undivided father. In 
this latter class of cases, it will not be 
enough merely to prove that the transac- 
tion was intended to secure peace and 
harmony in the family or the preservation 
of its property and that it was not tainted 
by fraud or similar vitiating circumstances. 

In Ramkishore v. Jainarayan (10) the 
sous of a` Hindu father impeached an 
arrangement under which the father had 
allotted a share in the family property to 
one who claimed to be a co-parcener as 
the result of an adoption. The sons con- 
tended that there has been no valid adop- 
tion but the Courts in India, without trying 
this question, upheld the allotment on the 
ground that in the sbsence of any allegation 
of fraud or collusion, the sons would be 
‘bound by their fathor's act as ‘the arrange- 
ment was in the nature of a compromise 
of a claim either disputed or which might 
have been disputed.” The Judicial Oom- 
mittee remanded the case for further in- 
vestigation, observing that if on a partition 
a share is given to a stranger (which the 
respondent would have been but for the 
alleged adoption) ‘the partition may be 
impeached as 8 disposition of property 
made without consideration unless it can 
be supported as a bona fide compromise 
of a disputed claim.’ I see no difference 
in principle between ‘the allotment of a 
share to a person who has no legal claim 


151: 13 Ind Oas. 458; 28M L J 281; (1912) 
N59;11 M L T63. 
(9) 30 ML J 308; 33 Ind. Oas. 961; A IR 1917 Mad. 


W 322. . 

0 968: 20 Ind. Gas. 958; 40 I A 213; JON), 
W N 661; 14 MLT 183;170 WN 
237; 15 Lom. L R 867; 11 A L J 865; 


OF Bom. L R 621; 7 Ind. Oas. 134 
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and the allotment to an admitted co-parcener 
of a share far in excess of his legal claim. 
The cases relied on by the respondent's 
learned CoufiSel will, on examination, be. 
found to satisfy the test indicated in the 
extract above quoted. In the present case 
the respondent's father raised a plea on 
the same lines in the written statement 
but the respondent did not seriously attempt, 
to establish it at the trial. I am, therefore, 
of opinion that the partition under Ex. I 
cannot, as such, be held bindipg on the 
plaintiff's branch. 

The respondent is, however, entitled to 
succeel on another ground. Gopala had 
only one son at the date of the partition 
and his own share would then have been 
2-5ths of the whole estate. If on any 
grounds recognized by law, Srinivasa could 
be held to have become entitled at least to 
that share, the respondent can insist on 
maintaining the division under Ex. I, 
because Srinivasa has not thereby obtained 
more than his own 1-5th plus the 2-5ths 
share of Gopala On this footing, plaintiffs 
Nos. 2 and 3 who were not in existence on 
the date of Ex. I cannot claim any right to 
disturb the arrangement under Ex. I: 
Shivajirao v. Våsantarao (1). It has been 
held in some decisions of this Court 
Peddayya v. Ramalingam (11) and Than- 
gavellu Pillai v. Doraisami Pillai (12) 
that it is open to one co-parcener to relin- 
quish his share to another co-parcener 
individually and that no pecuniary con- 
sideration 18 necessary to validate such 
relinquishment. It is, however, difficult to 
read into Ex. I an intention on the part 
of Gopala to relinquish or transfer his 
share as such. The decision of the Judicial 
Oommittee in Venkata Row v. Tuljaram 
Row (4) is an authority against reading 
any such intention into the document: 
see also Marivada Veeramma v: Vytla 
Seetanna (5), But, as recognized in Martvada 
Veeranna v, Vytla Seetanna (5) there is 
another class of cases in which, though 
the father’s transaction is not valid in 
law and did not distinguish his own share 
from that of his son, the law will split 
the transaction and on grounds of equity 
hold the father’s transferee entitled to stand 
in his transferor’s shoes and claim the 
share which he could have got if a partition 
between the transferor and his son had 
taken place at the date of the transfer. 
That this principle of equity may «be 
a4 11 M 408. 


(13) 27 M L J 273; 26 Ind, Oas. 211; AI R 1915 Mad, 
113; 16 ML T 393. i 
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invoked even in connection with transsuc- 
tions in the nature of a partition was re- 
cognized by the Judicial Committee in 
Ramkishore v. Jatnarayan (10) already 
referred to. Oo page 981* their Lordships 
observe that as between Kedarnath and 
Jainarain: 

“it may well be that the latter may be entitled to 
insist that he stands in the shoes of the former as 
to the share which would come to Kedarnath on 
a partition; and that the Gourt, if that sition 
were established, would itself, at Jainarain’s in- 
stance decres 4 ition as between the plaintiffs on 
the one hand and Kedarnath on the other.” 


As pointed out in Marivada Veeranna 
v. Vytla Seetanna (5) this principle of 
equity can beinvoked only when there is 
a completed transfer by the father and 
the transfer is not gratuitous. In Venkata 
Row v. Tuljaram Row {4) the Oourts in 
India had applied this principle but the 
Judiciul Committee reversed that decision 
because in their Lordships’ opinion the facts 
of the case did not warrant its application. 
In the present case, Mr. Rajah Iyer (the 
learned Ccunsel for the appellants) sought 
to exclude that principle on the -ground 
that the transfer cf the excess share under 
Ex. I was gratuitous. He contended that 
as Srinivasa must be deemed to have 
‘blended’ his self acquisitions with the 
joint family properly, the whole property 
that was divided under Ex. I had become 
joint property and there was accordingly 
no independent consideration moving from 
Srinivasa. This question of ‘blending’ was 
not distinctly raised by-the plaintiffs at 
any stage of the case and the limitations 
governing such a plea are indicated in the 
recent judgment of the Privy Council in 
Nut Behart Daa v. Nani Lal Das (13). 
Even on the evidence as it stands, there is 
nothing to support the theory of ‘blending’ 
so far as the house in the village is 
concerned. Further, assuming for the sake 
of argument that Srinivasa could not have 
enforced at law a claim to retain any 
portion of the properties as his self-acqui- 
sition, that will not by itself exclude the 
equities arising on a transfer for value. 
‘That in entering into the arrangement 
embodied in Ex. I, Gopala acted—and 
rightly acted—on the footing that he 
had greatly benefited at the expense of 
Srinivasa, is clearly established by the 
evidence. This, in my opizion, is sufficient 

(13) (1937) 3M L J 114; 167 Ind. Oas. 381; AIR 
1937 P O 61:318 L R218: 1987 O LR 187; 1987 A L 
R24?:9 R PO184; 3B R 349; 45 L W 408: (1937) 
O W N 458;41 O W N8613; 65 O L J 97; (93 M W N 
641: 39 Bom. L R 748 (P O) i > 
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to entitle Srinivasa to the benefit of the 
equitable principle above referred to: (see 
Natesa Iyer v. Rathal Ammal (6). As the 
transfer had been completed by Ex. I, and 
the rights of the parties have to be deter- 
mined as on the date of Ex. I the death of 
Gopala before the institution of this suit 
or the death of Srinivasa pending the suit 
can make no difference. 


N. 8. Appeal dismissed. 


Bra makanan aaa aaa 


RANGOON HIGH COURT 
First Oivil Appeal No. 24 of 193] 
August 19, 1937 
Mva Bu, Orga. O. J. AND Maoxnay, J. 
Mrs. KIRK WOOD (a) Ma THEIN 
AND CTHERS—A PPELLANTS 


VETEUS 

MAUNG SIN AND orages—Responpenrs 

Burmese Buddhist Law—Succession—Ralations of 
same degrese—Preference of full blood to half-blood 
—Rule that succession should not ascend, whether 
operates tn such case—Preference of brothers and 
sisters to their father—Rule of exclusion of remote 
by Pah ana A ridge 

ong Teiations ofthe same degree of relati 

ship tothe deceased, the full blood relationg should 
be preferred to the half blood relations. There ig 
no sufficient authority to warrant the view that the 
role that inheritance should not ascend when it can 
descend still operates in a competition between re- 
lations of the blood and those of the half-blood 
of the same degree of relationship to the deceased. 

The method of calculating relationship by counting 
the number of degrees from the propositus upwards 
to the common anceator and then downwards to the 
claimant is obviously fallacious when calculating 
the degree of relationship between two children of 
the same parents. There can be no oloser relation- 
ship than exists between such persons as they are of 
identical blood. In fact so far as blood relationship 
goes, it is clear that such children are more closely 
related to one another than they are to their father 
or to their mother, and, therefore, if in the case of 
competition between parents and brothers and sis- 
ters, the latter are preferred ; this isno abrogation 
of the slong arn the Peon! relation excludes the 
more remote. iter dictum in Ma Kun v. i 
(5), dissented from. RAE a N 


Mya Bu, Offg. C. J—Ma Ohaw, Ma Ohn 
Bu and Ma Moe apply .to have themselves 
brougut on the record of this appeal as 
legal representatives of respondent Ma N ga 
Ma who died on January 12 last. Before 
they made this application, respondent 
Maung Sin had, on an application of the 
appellants, been brought on the record as 
the legal representative of Ma Nga Ma. 
Maung Sin is, therefore at the present 
stage a respondent in his personal capacity 
as well as in his capacity as the legal 
representative of Ma Nga Ma. Ma Nga Ma 
was a spinster and Maung Sin is her elder 
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brother of the full blood. The present 
applicants claim to be the younger halt- 
sisters of Ma Nga Ma and Maung Sin. By 
this application they claim a better right 
to be Ma Nga, Mus legal representatives 
than Maung Sin, on the ground thatin the 
matter of succession to Ma Nga Ma's estate 
under the Burmese Buddhist Law, they as 
younger half-sisters ehould be preferred to 
Maung Sin who, though a brcther of Ma 
Nga Ma of the full blood, is an elder 
relation of Ma Nga Ma. 

It has often been pointed out that with 
reference to the rights of relations of the 
half blood in the matter of succession and 
inheritance the Dhammathats are silent on 
the point. There have, however, been certain 
judicial decisions dealing with the question 
of succession and inheritance arising he- 
tween relations of the half blood and those 
of the full blood ; but none of such deci- 
sions support the view that the relations 
of the half blood can succeed in competi- 
tion with, much less to the exclusion of 
the relations of the full blood of the same 
degree of propinquity to the deceased. In 
Taung Mro v. Aung Nyun (1) it was even 
held that full blood relations exclude half 
blood relations although the latter may be 
nearer in degree, and consequently the 
claim of the grandnephews, being the 
epee of the brother of the full 

lood was preferred to that of a niece, 
being the daughter of asister of the half 
blocd. In Maung Kyi Hlaing v. Maung 
Tun Lin (2) a younger half-brother or a 
half-sister was allowed to take in preference 
to the son of an elder brother, and it was 
pointed out that the proposition in Taung 
Mro V. Aung Nyun (1) to the effect that 
full blood relations exclude half blood re- 
lations although the latter may be nearer 
in degree was stated in too general terms, 
and that there was no sufficient authority 
in the texts of the Burmese Buddhist Law, 
or in the case-law on the subject for so 
wide a proposition. It must be noted that 
the half blood relations in Maung Kyi 
Hlaing v. Maung Tun Lin (2) were one 
degree nearer than the full blood relations. 
The pronouncement in Taung Mro v. Aung 
Nyun (1) again received notice in Ma Galay 
v. Ma E Mya (3) where a Bench of this 
Court ruled that a brother or sister of 
the half blood stands in the same degree 
as Bur. L T 103; 58 Ind. Oas. 488 AIR 1920 


719. 
(3) 3 Bur. L J 137; 84 Ind. Cas. 279; AIR 1994 
Rang. 387. 
ah 8 R 23; 125 Ind. Oas. 343; A I R 1930 Rang. 75; 
. Rul. (1880) Rang. 263. 
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of relationship for the purposes of succes- 
sion asa nephew or niece of the full blood 
and would share equally, and it was ob- 
served : 

“Ip our opinion the law laid down by Maun 
Kin, J. that full blood relations exclude half bloo 
relations, however nearer in degree of relationship 
is too wide. We might agree with him if he had 
said that among relations of the same degree the 
fall blood skoda be preferred to the half blood.” 

In a still later case, namely Civil Mis- 
cellaneous Appeal No. 9 of 1933 Maung 
Tun Zan v. Maung Tun Zan’ Gyi (4) a 
Bench of which I was a member, approved 
of the above-quoted observation, and thus 
accepted the proposition that among rela- 
tions of the same degree the full blood 
should be preferred to the half blood, and 
consequently held that a nephew of the 
full blood excluded a nephew of the half 
blood. On the state of the case-law on the 
sabject as it stands, which, in my opinion, 
is perfectly consonant with the Burmese 
public opinion. I can see nosufficient ground 
for doubting the correctness of the proposi- 
tion that among relations of the same de- 
gree of relationship to the deceased, the 
full blood relations should be preferred 
to thehalf bleod relations. The learned 
Advocate for the applicants urges that by 
application of the rule that inheritance 
should not ascend when it can descend, his 
clients, though of half blood, should be 
preferred to Maung Sin who, though of full 
blood, is an elder brother of the deceased. 
In my opinion there is no sufficient authority 
to warrant the view thatthe rule that in- 
heritance should not ascend when it can 
descend still operates ina competition be- 
tween relations of the full blood and those 
of the half blood of the same degree of 
relatioaship to the deceased. For all these 
reasons, ia my opinion, the application 
should be and is hereby dismissed with 
costs in favour of Maung Sin only ; Advo- 
cate’s fee three gold mohurs. 

Mackney, J.—I agree. Reliance was 
placed on the obiter dictum ia Maung Kun 
v. Ma Chi (5) appearing at page 230* : 

“Applying the principles enunciated by the Judi- 
cial Committees in Ma Hnin Bwin v. U Shwe Gon 
(6), the rule of construction to be applied for 
determining whether the parents or the brothers and 
gisters in such a Gase are the heirs of the deceased 
is under the Burmese Oustomary Law that the 

(4) 147 Ind Oas. 1093; AIR 1933 Rang. 317;6 R; 
Rang. 390. 

(5) 9 R217; 133 Ind. Oas. 234; A I R 1931 Rang 
113; Ind. Rul (1931) Rang. 250 (F B). 

(6) AIR 1914 P O97; 28 Ind. Oas. 433;4f1 A 
121; 410897; 8L BR1;7 Bur. L T 105; 16 Bom. L 
R377; STM LJ 41,180 W N112];16 MLT 142, 
390 OL J 264; 1 ' W 914; (1914)-M W N 449 (P 0). 
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right of ‘succession, whenever possible, is not to 
ascend, and that rule ia to prevail rather than the 


rule that the nearer relation excludes the more 
remote.” 


With great respect I do not think that 
such a conclusion is possible. It appears 
to me to be rather the case that the rule 
that the nearer relations exclude the more 
remote usually prevails against the rule 
that the succession whenever possible is 
not toascend. In Manukye, Ch. X, s. 19, 
we have instances where, “though it was 
said that praperty shall not ascend,” the 
law is stated as to when it shall do so. 
Nor does it appear. to me that the case of 
the preference of the brothers and sisters 
before their parents is an instance where 
the rule that the right of succession is not 
to ascend prevails over the 1ule that nearer 
relations exclude the more remote. The 
method of calculating relationship by count- 
ing the number of degrees from the pro- 
positus upwards to the common ancestor 
and then downwards to the claimant is 
obviously fallacious when calculating the 
degree of relationship between two children 
of the same parents, There can be nocloser 
Telationship than exists between such per- 
sons as they are of identical blood. In 
fact so far as blood relationship goes, it 
is clear that such children are more closely 
related to one another than they are to 
tbeir father or to their mother, and I 
should say, therefore, that if in the case 
of competition between parents and brothers 
and sisters, the latter are preferred ; this 
is no abrogation of the rule that the nearer 
‘Felation excludes the more remote. — ; 


D. Application dismissed. 


ARAL Re ee aana 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 249 of 1936 
September 15, 1937 

MUHAMMAD ISMAIL, J. 
B. DURGA PRASAD SETH AND anoTagrR— 
P LAINTIFFB— A PPRLLANTS 


versus 
OM PRAKASH AND OTHARS— DRERANDANTS—- 


' RESPONDENTS 
Agra Tenancy Act (III of 1926), 8. 77—Person 
granted lease by person, intention being to de- 
fraud creditors of grantor — Lessee recognised as 
tenani—Surt for his ezectment — Oiv Court, if 
has jurisdiction to enteriain st—Ciml Procedure 
Code (Act V of 1908), O. Vil, r. 11—Plainwify 
himself choosing forum—Duty of Court to determine 
bee has yurisdsction ~On going through defence 
rt caming to conclusion that tè has no Jurisdiction 
—Suit, whether should be dismissed or returned for 

presentation before proper Court. 
Once alease has been granted by a competent 
person, though with the intention of defrauding 
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the creditor of the grantor and the lessee has been 
recognised asa tenant, he is not a trespasser and 
he can only be ejected by Revenue Court and the 
Tenancy Act and the Oivil Oourt will have no 
jurisdiction to eject him. Azis Fatima v. Mukund 
Lal (1) and Maula Dad Khan v. Radha Kaulji (2), 
relied on. : 

When the plaintiff has chosen his forum, it will 
be for the Oourt in which the suit has been filed or 
application has been made to see whether, on the 
allegations made in the plaint or application, it is 
cognizable by it. It may be that on the facts alleged 
and established by the defendant it will be found 
that the plaintiff's allegations, as made in the 
plaint, aie incorrect or false and that the roal 
relief, which the plaintiff is entitled to get (if any), 
is not within the jurisdiction of the Oourt which is 
seized of the case to grant; in such circumstancas, 
the suit will be dismissed, on the ground that the 
Oourt is notin a position to grant . the relief and it 
will not be returned to the plaintifffor presentation 
oe the proper Court. Amanti v. Okana (6); 
re on. 


S. O. A. fromthe decision of the Addi- 
tional Sub-Judge, Bareilly, dated September 
18, 1935. 

Messrs. Vishnu Nath and S. N. Misra, 
for the Appellants. 

Mr. G. 8. Pathak, for the Respondents. 

Judgment —This a plaintifi's appeal 
from a decree of the learned Oivil Judge 
of Bareilly, dated September 18, 1935, 
which reversed a decree dated March 26, 
1935, of the Haveli Munsif, Bareilly. The 
facts that have given rise to this litiga- 
tion are as follows: One Lachhman Prasad, 
along with his sons, mortgaged certain 
zamindary property in Mauza Raipura 
Girdhari Lal’ in favour of the plaintiffs 
Durga Prasad and Madan Mohan. On 
August 20, 1823, Lachhman Prasad, father 
of defendants Nos. 2 to 4, executed a 
permanent lease of certain ‘plots which 
constituted his khudkasht cultivation, in 
favour of hisown nephew Om Prakash, 
defendant No. 1. A few days later, on 
August 30, 1923, Lachhman Prasad applied 
for insolvency and was ultimately declared 
an insolvent. His entire property was 
taken possession of by the Official Receiver 
who sold it tothe plaintiffs on October 20, 
1932. The plaintifis now come to Court 
with the allegation that Lachhman 
Prasad fictitiously executed the patta 
mentioned above in fovour of his nephew, 
although he continued in possession of the 
same. Tne plaintiffs sued for possession 
of the plots covered by the patta. The 
learned Munsif decreed the suit, but as 
stated above the learned Additional O,vil 
Judge cn appeal reversed the decree of 
the Court of first instance. 

The plaintiffs in their plaint have treat- 


-ed the defendant ‘as a trespasser on the 
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ground that the defendant did not acquire 
tenancy rights under the lease executed 
by Lachhman Prasad. It appears from 
the evidence that after the execution 
of the lease when. the property was taken 
possession of by the Official Receiver, the 
defendant paid rentfor the holding to the 
Official Receiver till 1932. It follows, 
therefore, that the defendant was treated 


as a tenant of the holding under the | 


aforesaid lease for nearly nine years before 
the plaintifs came on the scene. Under 
the circumstances, it is impossible to hold 
that the defendant is a mere trespasser 
and nota tenant. If the defendant is a 
tenant, the , Civil Oourt will have no 
jurisdiction to eject him and the suit 
should have been filed inthe Revenue Court. 
In Azz Fatima v. Mukund Lal (1) on 


more orlesssimilar facts as involved 
in the présent case, a Bench of this 
Court deéclined to eject the tenant. 
The facts of this case were that the 


zamindary shares of two brothers were 
put to sale in execution of a simple money 
decree and purchased by one Haji Muham- 
mad Saleh Khan on April 20, 1925. At 
the‘'time when that sale took place, 
another person, a mortgagee, had also 
brought a suit in respect of this property. 
The mortgagee had obtained a final decree 
ov April 3, 1925, and he, in his turn, put 
the property to sale. The former pur- 
chaser, Haji Muhammad Saleh Khan, had 
received notice of the impending sale on 
September 2, 1925, und on September 8, 
Saleh Khan executed a _lease of certain 
plots in favour of one Muhammad Ishaq 
for 20 years, ata favourable rate of rènt, 
In July 1926, the property was sold again 
in execution of the mortgagee’s decree 
and was purchesed bythe plaintiff, who 
filed a suit for declaration that the lease 
in favour of Ishaq was fictitious und void, 
for possession of the plots covered by 


~ the lease and for damages. The learned 


Judges ‘granted a declaraticn, but held 
that the defendant having been admitted 
tothe occupation of the land could not 
be treated asa trespasser and he could be 
ejected only underthe provisions of the 
Tenancy Act. 

In another case reported in Maula Dad 
Khan v, Radha Kaulji (2), a perpetual lease 
was executed by amahant on favourable 
terms to the lessee. His successor challeng- 

(1) es A L J 572; 139 Ind. Cas. 186: A I R 
1932 All 480; Ind. Rul. (1932) All. 541; 16 R D 597; 
LR 14 å 1 Rev. 

(2) (1935) A lL: J 645; 158 Ind. Oas. 38: A IR 1935 
All 629; 1935 R D 289; 1935 A L R 923;8 R A 366, 
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ed the authority of his predecessor 
to execute the perpetual lease. It was 
held that the late mahant had no 
right to execute a permanent lease, 
but as the defendant was in possession of 
the land under a lease executed by the 
then landlord. he could not be treated ns a 
trespasser, and the suit for ejectment was 
dismissed. The position of the defendant 
in this case is identical,if not beiter. He 
was placed in possession of the plots in 
dispute by Lachhman Prasad and his sons 
who had full authority to execute the 
lease. Tke Official Receiver, who was in 
possession of the estate of Lachhman 
Prasad and his sons, accepted rent and 
treated the defendant as a tenant. Under 
these circumstances, I am not prepared 
to hold that the defendantis a mere tres- 
passer. The learned Counsel for the appel- 
lants has referred me to several rulings 
in support of his contention that the 
defendant is a trespasser and the Oivil 
Oourt has jurisdiction to eject him. It 
may be conceded thatif the defendant is 
a trespasser, the Oivil Court has certainly 
jurisdiction to eject him. : 
The question, however, is whether the 
defendant is a trespasser or a tenant. The- 
first case cited by -the learned Oounsel for 
the appellants is reported in Amina Bibi 


v. Yusuf (3). Io this case it was 
held: 4 
“All these circumstances confirm the view that 


the mind of Saiyid Mahmud was deranged and. 
has been so for 15 or 16 years and that he was- 
mentally unfit and incapable of understanding - 
or realizing theeffect of the transaction, whichis,” 
Saiyid Ali Patar managed to secure from him ifor” 
the benefit of his wife... . The only conclusion 
we can come to is that the lease was void for want 
of competency to contract due to the - unsoundness 
of mind of Ssaiyid Mahmud from its very 
incaption " 

It is obvious that this rulingin no way 
supports the contention of the learned 
Counsel for the appellants. In the present 
case Lachhman Prasad was fully compe- 
tent to execute the lease in respect of his 
kKhudkashtland. It may be that the object 
of the lease wasto defraud the creditors, 
In that case the lease will be voidable at 
the option of the creditors or of the Official. 
Receiver, but it cannot be said that the 
lease was void ab initio. The next case 
is reportedin Raghubar Dayal v Mahesh 
Gir 20 Ind. Cas. 147 (4). In this case it 
was held : 

“The exclusive jurisdiction of the rent Odurtsin 


(8)20A L J 731; 70 Ind. Cas. 968; A I R 1922 - 
All 449; 44 A 748. 
(4) 20 Ind, Oss, 147. 
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@ctually ejecting lessees does not preclude a per- 
Bon affected by the lease from A ala a declara- 
tion of his title in the Oivil Oourts, actual 
peepee en being recoverable from the rent Oourt 
alone. 


This is exactly the position that has been 
taken by the learned Oivil Judge. 
Unfortunately for the laintifis they do 
not claim a declaration in respect of the 
lease of 1923. They treat the lease as a 
nullity and ignoring that lease, they have 
sued for delivery of possession of the 
property covered by the lease. In my opi- 
nion, it isnot possible for the plaintiffs to 
treat the lease asa nullity altogether. It 
is certainly voidable, but not void. The 
learned Counsel has also cited a ruling 
of their Lordships of the Judicial Committee 
reported in Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (5). This, however, was a 
case of alienation by «a Hindu widow, 
which was challenged by the reversioners. 
Their Lordships at p. 331*-have made 
the following observation : 

“Bat she may alienate it subjectto certain con- 
ditions being SEE ee with. Her alienation is 
not, therefore, absolutely void, but itis prima facie 
voidable at the election of the reversionary heir. 
He may think fit to affirm it, or he may, at his 
pleasure, treat it as a nullity without the intervention 
of any Court, and he shows his ‘election to do the 
latter by commencing an action to recover possession 
of the property.” . 

In my opinion, a tenancy created by 
a zamindar isnot on the same footing as 
an alienation -by a widow. The facts being 
entirely dissimilar, this ruling is no 
-authority for the proposition advanced by 
the learned Oounsel for 
: The learned- Counsel has also contended! 
that this cse -may be treated as a 
under s. 53,- Transfer of Property Act. 
Unders. 03, Transfer of Property Act, 
a suit has to be a representative suit, 
and any instrament that the plaintiff 
wants to avoid has to be declared so by the 
Court. Itis not open tothe plaintiff to treat 
the transfer as a nullity and to claim 
possession without obtaining a declaration 
from Oourt. Lastly, it has been urged by 
the learned Counsel for the plaintitf that 
his plaint may be returned, if the Court 
finds that it has no jurisdiction to grant a 
relief for ejectment. Tais course is not 
open to me atthis stage. The question 
of jurisdiction at the initial stages is 
decided by the allegations in the plaint. 
Having regard tothe pleas in the plaint, 
the Oourt did have jurisdiction tq enter- 
tain fhis suit. Ifit is found ultimately 
(5)4 ALJ 329; 34 0339; 311 A 87; 110 WN 
424;5 0 L J 384(P OL 
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that the allegations of thedefendant are 
correct, in that case the suit has to be 
dismissed. Imay refer to a Full Bench 
ruling reported in Ananti v. Chhannu 
The following observations fully 
support the contention of the respondent : 


“When the plaintiff hae chosen forum, it 
will be forthe Court in which thesuit has been 


_ filed or application has been made tosee whether, 


on the allegations made in the plaint or application, 
it is cognizable by it It may be that on the 
facta alleged and established by the defendant 
it will be found that the plaintiff's allegations, 
as made inthe plaint, are incorrect or false nnd 


~ that the real relief, which the plaintiff is entitled 


to get GE any), is not within the jurisdiction of the 
Court which isseized of the case, to grant;in such 
circumstances, the suit will be dismissed, on the 
ground that the Court 1s not in a position to grant 
the relief.” 

In the present case, if the plaintiff had 
sought arelief for a declaration to the 
effect that the lease executed by Lachh- 
man Prasad and his sons was inoperative 
and ineffectual, I would certainly have 
granted his prayer; bnt as it is, it is 
impossible for me to grant him a relief 
which he has not applied for. The only 
relief claimed in iLe plaint is that for eject- 
ment of the defendant, and having held 
that the defendant is not a trespasser 
but a tenant, itis not pcssible for me to 
grant him this relief. In the result, I 
afirm the decree of the Oourt below and. 
dismiss the plaintiff's suit with cos's. Leave 


toappeal under the Letters Patent is 
‘granted, 
Sie: DD Appeal dismtssed. 


`” (6) (1930) A L J 256; 124 Ind. Cas. 540; A I R 1930 
Seon 52 A 501; 14 RD 201; Ind. Rul (1930) 


OUDH CHIEF COURT 
Full Bench 
Civil Miscellaneous Appeal No. 61 of 1935 
February 19 and 21, 1938 
Tuomas, O. J., ZIa-UL Hasan AND 


oRKR, JJ. 
Sh. FAZAL AZIM—AppeLioantT 
-= Â PPRLLANT 


LETEUS 
Rana UMANATH BUX SINGH 
AND OTABES—RBSPONDANTSE 

Provincial Insolvency Act (V of 1920), ss. 27, 43— 
Time for application for discharge, tf can be extend- 
ed after ta expiry but before order of annulment. 

Though the provisions of a. 43 of the Provincial 
Insolvency Act are mandatory, still the a ant 
of adjudication does not occuras a matter ‘of course, 
but has to bethe subject of a specific order of the 
Court; in other words it does not operate asan 
automatic annulment on the failure of the debtor 


ens 


to apply for a discharge. A Oourt has, therefore, 
jurisdiction to extend the time originally fixed under 
8, 27 of the Provincial Insolvency Act, for an applica- 
. tion by the debtor for discharge, after the expiry of 
that time but before an order of annulment is passed 
under 8.43 ofthe Provincial Insolvency Act. Amjad 
Alt v. Mohamad Alt (1) and Girja Charan v. Sheoraj 
Singh (2), overruled, 
[Oase-law referred to.] 


O. Mis. A. against the order of the District 
Judge, Rae Bareli, dated July 15, 1935. 


Order of Reference toa 
Full Bench 

Thomas, C.J. and Smith, J.—(Decem- 
ber 9, 1937).—This is an appeal under s.75 
(3) of the Provincial Insolvency Act, (Act V 
of 1920), against the order of the learned 
ea Judge of Rae Bareli, dated July 15, 
19385. 

One Fazal Azim was adjudicated an 
insolvent on August 30, 1933, and on 
September 29, 1934, he applied for dis- 
charge,—the time allowed for discharge was 
one year. It appears that at the time 
when he applied for discharge the file was 
in the Chief Court, and the office of the 
District Judge was unable to put up any 
report. When the file went back from the 
Chief Court, and the application was taken 
up, the question arose whether under the 
circumstances of the case the time could 
be extended. The learned District Judge, 
relying, cn two decisions of this Oourt, 
Amjad Ali v. Muhammad Alt, 40. W.N,, 
993 (1) and Girja Charan and another vy. 
Sheoraj Singh, 5 O. W. N, 686 (2) held 
that he bad no power to extend the time, 
and accordingly dismissed the application. 


The applicant-appellant has now come up in. 


appeal. 

It has been contended on behalf of the 
appellant that it was discretionary with 
the learned Judge to have extended the 
time, and under the peculiar circumstances 
of this case, he should have done so. On 
behalf of the respondents reliance was 
placed on the two decisions of this Court 
quoted above, In Amjad Alt v. Muhammad 
Ali, 40. W. N. 993 (1) it was held by a 
Bench of this Court that the provisions of 
s. 43 (1) of the Provincial Insolvensy Act 
were mandatory, and that the debtor had 
complete discretion to apply for discharge 
when he liked, provided he applied within 
the period specified hy the Court. The 
word “shall” in 8.41 of the Act imposed 
a duty upon the insolvent, the breach of 

Q) £O WN 993; 105 Ind. Oas. 912; AIR 1997 
Oudh 506 


(2) 50 W N 686; 111 Ind, Cas. 903:AIR 1998 
Oudh 376, 
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which involved the ccnsequence pointed 
outin s 43. The Hon'ble Judges who 
decided that case relied on a decision of tbe 
Patna High Uourt reported in Ex parte 
Ram Krishna Misra, I. L. R. 4. Patna, 51 
(3). In the case reported in Girja Charan 
and another v. Sheoraj Singh, 5 O. W.N., 
686 (2) whichis also a Bench case, it was 

held that | 

“a Oourt has no discretion to extend the time 
granted to an insolvent for his applying to obtain 
the order of dis- 
charge is not applied for within the specified 
period, the adjudication as to insolvency is to be 
ann , and on such annulment, the coneequences 
stated in 8. 37, Provincial Insolvency Act are to 
follow”. 

The above two cases undoubtedly support 
the view taken. by the learned Dis- 
trict Judge, but we find that s. 27 of the Act 
was not considered in these cases. 


Section 27 lays down that: 

“(1) Ifthe Court does not diemiss the petition 
it shall make an order of adjudication and shall 
specify in such order the period within which the 
debtor shall apply for his discharge”, 

14) The Court may, if sufficient cause is sho 
extend the period within which the debtor sha 
apply for his discharge... " : 


The second clause undoubtedly gives 
power to the Ootirt to extend the period. 

Tke decision reported in Amjad Ali va- 
Muhammad Ali, 4 O. W. N., 993 (1) as” 
already stated, was based on the case 
reported in Ex parte Ram Krishna Misra, 
I. L. R. 4 Patna. 51 (3) but we find that this 
case was considered in Gopal Ram v. r 
Ram and others, A. 1. R. 1928, Patna, 338 
(4) and not followed. In the cases reported 
in Palani Goundan v. Official Receiver’ of 
Coimbatore and another, A. I. R. 1930 
Madras 389 (5) it was held that 

“a Court has jurisdiction to extend the ' time 
originally fixed under s, 27 for an application by 
the debtor for disoharge, after the expiry of that 
time but before an order of annulment is passed 
under s. 43 of the Inszolvenay Act”. 

The same view appears to have been 
taken bythe Lahore, Rangoon and Allab- 
abad High Oourts, and by the Judicial 
Commissioner's Court at Nagpur, vide 
Sohna Ram Ishar Das v. Tara Chand and 
others, A. I. R. 1929 Lahore, 399 (£), Wally 
Muhammad Cassim v. Haji Ayoob Haji 
Abba & Co. and another, A. I. R. 1933- 
(3) a ae 5]; 88 Ind. Gas 70; A I R 1925 Pat. 355; 


6PL ; 
4) A IR 1928 Pat 338; 107 Ind. Oas, 830; 9 P LT 


339, 7 Pat 375, : 


(5) A I R 1930 Mad. 369; 124 Ind. Oas. 61; 31 L W- 
365; Ind. Rul. (1930) Mad. 573; 58 M L J 369; 53° 288 


(F B). 
(6) A IR 1929 Lah. 399; 117 Ind. Oas. 87; Ind, Rul, 
(1829) Lah, 631. 
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Rangoon 133 (7); In re Narain Das Mohan 
Lal of Benares, A. I. R.. 1933 Allahabad, 
231 (8); and Laduram v. Sakharam, ’A. I. R. 
1932. Nagpur, 22. (9). As we doubt the 
corréciness of the two Bench decisions. of 
this Court reported in4and5.0. W. N. to 
which reference has been made, we refer 
the following question for decision to a Fall 
res “under s. 14 (1) of the Oudh Oourts 

ct :— z 

“Whether a Court has jurisdiction to extend the 
time originally fixed under s. 27, Provincial Insol- 
vency Act, for ‘an application by the debtor for dis- 
charge, after the expiry of that time, but before an 


order of annulment is passed under s. 43 of the 
Provincial Insolvency Act ?" 


Respondents Nos 5 and 31 have not been 
served. When the case is fixed before the 
Full Bench, notice will be sent to them. 
As the other respondents have been served, 
it will not be necessary -to issue fresh 
notices to them. Respondent No. 1 is re- 
presented by a Counsel. He will be inform- 
ed of the date of hearing. 


Mr, I. A. Abbasi, for the Appellant. 
. Mr. P. N. Chandra, for Respondent 
0, l. 
Judgment of the Full Bencn. 
Thomas, GC. J.—(february 19, 1938.j;— 
It is not necessary to give the tacts of the 
case as only an abstract question of law has 
been referred to a Full Bench by a Divi- 
sional Bench, which is as follows: l 
“Whether a Court has jurisdiction to extend the 
time originally fixed under s, 27, Provincial Insolvency 
Act, for an application by the debtor for discharye, 
after the expiry of that time but before an order 


of annulment is passed under s. 43 of the Provincial 
Insolvency Act?” 


Tae contention on behalf of the learned 
OQounsel for the applicant appellant is that 
the Court bas jurisdiction to extend the time 
originally fixed under s. 27 of the Provincial 
Insolvency Act for an application by tne 
debtor for discharge, after the expiry of 
that time bat before an order of annulment 
. is passed under s. 43. 

This reférence is made necessary because 
of the view taken by this Court in Amjad 
Alt v. Muhammad Alt, 4 O. W. N. p, 993 (1) 
and Girja Charan and another v. Sheoraj 
Singh, 5 O. W. N. p. 686 (2) in opposition to 
the opinion of the other High Oourts. 

The learned Ovunsel for the appellant 
relies on the following cases:— 

„1. Palani Goundan v. Official Receiver 


_~ (7) AI B 1933 Rang. 133; 144 Ind. Oas, 889;6 R 
Ran 


g. 630, 
(8) A I R1933 all. 231; 144 Ind. Oas. 144; Ind, Rul. 
(1933) ALL, 389, ; 
(9) A I R 1933 Nag. 22; 136 Ind. Oas. 873, 27 N LR 
374; Ind. Rul, (1033) Nag. 33, 
Lgl] & 18 


= 
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of Coimbatore and another, A. I. R 1930 
Mad. 3&9 (5), 2. Gopal Ram v. Magni Ram 
and Others, A. I. R. 1928 Pat. 338 (4), 3. A. J. 
E. Abraham. ¥. H. B. Sookias, L L. R, 51 
Oal. 337 (10), 4 Lakhi v. Molar and another, 
A. I. R. 1925 Lah. 416 (11), 5. Sohna Ram- 
Ishar Dag v. Tara Chand and others, A. I. 
R. 1929 Lah. 399 (6), 6. Laduram v. Sakha- 
ram, A. I. R. 1932 Nag. 22 (9), 7. K.K.S. 
A. R. A. Chettiar v. Maung Myat Tha and 
another, A. L R. 1927 Rang. 136 (12), 
8. Wally Muhammad Cassim v, Haji Ayoob 
Haji Abba and Co. and another, A. L R. 
1933 Rang. 133 (7), 9. Saligram v. Official 
Receiver, A. I R. 1926 Sind 94 (13), 10. Pt. 
Madho Prasad Vyas v. B. Madho Prasad, A. 
I. R. 1933 All. 230 (14). 

The contention of the learned Counsel for 
the respondents is that the provisions of 
s 43 of the Provincial Insolvency Act are 
mandatory and the debtor must apply for 
discharge within the period specified by the 
Court. In support of this contention the 
learned Counsel has relied on the two deci- 
sions of this Court as noted above, viz, 
Amjad Ali v. Muhammad Ali, 40. W. Nz 
$93 (1) and Girja Charan and another 
Sheoraj Singh, 5 O. W. N. 686 (2), and also 
a case of the Patna High Oourt reported in 
Ex parte Ram Krishna Misra, I. L. R. 4 Pat. 
51 (3), and a case of the Madras High 
Court reported in T. Chinnappa Reddi v.' 
Kolakula Thomasu Reddy, 1. L, R. 51 Mad. 
839 (15). 

Section 27 of the Provincial Insolvency 
Act is as follows :-— 

“27, (1) If the Court does not dismiss the petition, 
it shall make an order of adjudication and shall 
specify in such order the period within which the 
debtor shall apply for his discharge, 

(2) The Oourt may, if sufficient cause is shown, 
extend the period within which the debtor shall 
apply for his discharge, and in that case shall 
publish notice of the order in such manner as it 
thinks flt,” 

Olause 2 of this section clearly gives the 
Court a discretion to extend the period 
within which the debtor shall apply tor his 
discharge if he shows sufficient cause. 

[ shali tirst deal with the cases relied on 
by ‘the learned Oounsel for the appel- 
lant :— 


= 


(10) 51 O 337; 81 Ind.Oas, 584, AI R 1924 Oal. 777, 
(it) A IR 1925 Lah. 416; 86 Ind. Oas, 115; 26P L 


126. i 
(12) an R 1927 Rang. 136; 100 Ind. Cas. 921; 6 
Lido 


Bur. : 

(13) A IR 1926 Sind 94; $1 Ind. Oas. 467. ; 

(14) A IR 1933 All, 230; 145 Ind. Oas. 669; (1933) 
A LJ 117;55A 241;6R A 138, 

(15) 51 M 899; 108 Ind. Oas. 581; 27 L W 311; 
(938) M WN 377; 54M UL J 344A I R1928 Mad, 


= ~ -~ # -_ 


610 

The first case of the Madras High Oourt 
reported in Palani Goundan v. Official 
Receiver of Coimbatore and another, 
A. I. R. 1930 Mad. 389 (5), undoubtedly 
supports the view urged by the learned 
Counsel forthe appellant It was held in 
this case that a Court has jurisdiction to 
extend the time originally fixed under s. 27 
for an application by the debtor for dis- 
charge, after the expiry of that time but 
before an order of annulment is passed 
under s. 43 either under s. 5, Insolvency 
Act taken with s. 148 of the Code of Civil 
Procedure or under s. 27 (2) of the Act. It 
was further held thats. 43 of the Act does 
not operate as an automatic annulment on 
the failure of the debtor to apply for a dis~ 
charge. In thiscase the application was 
presented beyond the period fixed for pre- 
ening the application under e. 27 of the 

ct. 

In the second case of the Patna High 
Court reported in Gopal Ram v. Magni 
Ram and others, A.J. R. 1928 Pat. 338 (4), 
it was held that the annulment of adjudi- 
cation does not ipso facto come into opera- 
tion hy the expiry of the period fixed under 
s. 27 (1) of the Act but has to be determined, 
and until it is so determined the Court has 
the seisin of the care and has power to 
‘extend the time under s. 27, regardless of 
the expiry of the period originally fixed 
and of the failure of the insolvent to apply 
for extension thereof before the expiry of 
the period originally fixed. In this case 
Ex parte Ram Krishna Misra, I. L. R. 4 
Pat. 51 (3), on which the learned Counsel 
for the respondents relies was considered 
and it was stated that in that case cl. (2) of 
8. 27 did not seem to have beea considered 
nor the other provisions of the Act such as 
contained in s. 5 (1 jand 10 (2). The case 
was not followed. 

In the third case reportedin A. J. B. 
Abraham v. H. B. Sookias, I. L. R. 51 Cal. 
337 (10), it was held that 

“the Court has the power, under s. 27, cl. (2) of 
“the Provincial Insolvency Act of 1920, to extend the 
time to apply for discharge even after the expiry 
of the period of the order kie discharge.” - 

In the fourth case reported in Lakhi v. 
Molar and another, A. I. R. 1925 Lah. 416 
(11), it was held that the extension for 
good reasons, of the period fixed by the 
adjudication order for an application for 
discharge is contemplated by s. 27 (2) of 
the Act. Itis not a fatal defect that the 
application for extension is made . after 
expiry of the fixed date, - Section 148 of the 
Code of Civil Procedure establishes this 
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Principle and there is nothing repugnant 
to it in the provisions of the Insolvency 
Act. 

In the fifth case reported in Sohna Rame 
Ishar Das v. Tara Chand and others, A. I. R. 
1929 Lah. 399 (6), it was held that a Court 
can extend the time for applying for dis- 
charge even when the time criginally fixed 
by the Court for this purpose has expired. 
The decisions reported in Lakhi v. Molar 
and another, A. I. R. 1920 Lah. 416 (11) 
and Gopal Ram v. Mugni Ran and others, 
A. I. R. 1928 Pat. 338 (4), were referred to 
with approval. The view taken by the 
Madras High Court and Oudh Chief Court 
was considered and not followed. 

In the sixth case reported in Ladhuram 
v. Sakharam, A. I. R. 1932 Nag. 22 (9), it 
was held that s. 27 2 authorizes a Oourt 
to extend the time for an application for 
discharging an adjudicated insolvent even 
if an application for extension of time is 
made after the period specified for the 
application for the order of discharge has 
expired The cases reported in Gopal Ram 
v. Magni Ram and others, A. I. R. 1928 Pat. 
338 (4) and Palani Goundan v. Official 
Receiver of Coimbatore and another, A. 1. R. 
1930 Mad. 389 (5), were followed. 

In the seventh case reported in K. K.S. 
A. R. A. Chettiar v. Maung Myat Tha and 
another, A. I. R. 1927 Rang. 136 (12), it was 
held that an application to extend time for 
discharge after the expiry of the period 
fixed is maintainable even at the instance of 
a creditor. 

In the eighth case reported in Wally 
Muhammad Cassimv. Hajt Ayoob Haji Abba 
and Co. and another, A. I R. 1933 Rang. 
p. 133 (7), it was held that a Court has power 
to extend the time and that though the 
provisions of s. 43 of the Act are mandatory, 
still the annulment of adjudication does 
not occur as a matter of course, but has to 
be the subject of a specific order of the 
Court. - i l 
` Inthe ninth case reported in Saligram 
v. Official Recerier, A. I. R. 1826 Sind 94 
(13), it was held that a 

“the words ‘shall be annulled’ in s. 43 are to be 
construed as directory and discretionary and not 
mandatory or peremptory. So the Court in its dis- 
cretion in the circumstances of a particular case, 
where the debtor has failed to apply for his dig- 
charge within the time originally , has power 
to extend the time within which the debtor must 
apply for his discharge.” 


_ In the tenth case reported in Pt. Madho 
Prasad Vyas v. B. Madho Prasad, A. -L 
R. 1933 All. 230 (14), it was held that 
8.43 read with s. 27 makes it clear that 
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there is no automatic annulment of the 
order of adjudication; and hence it is open 
to the Insolvency Court to extend the time 
for applying for a discharge even after the 
expiry of the period originally fixed. 

It is thus clear that the view taken by 
the Madras, Patna, Calcutta, Lahore, 
Rangoon, Sind and Allahabad High Courts 
is that a Court has jurisdiction to extend 
the time originally fixed under s. 27 for an 
application by a debtor for discharge, after 
the expiry of that time but before an order 
a annulment is passed under s. 43 of the 

Ch. 

The learned Counsel for the respondents, 
as stated above, has relied on T. Chinnappa 
Reddi v. Kolakula Thomasu Reddy, I. L. R. 
91 Mad. 839 (15), Amjad Ali v Muhammad 
Ali, 40. W.N. 993 1, Girja Charan and 
another v Sheoraj Singh, 50. W. N. 686 (2) 
and Ex parte, Ram Krishna Misra, I. L. R. 
4 Pat. 51 (3). 

In Madıas case reported in T. Chinnappa 
keddy v. Kolakula Thomasu Reddy, 1. L. 
R 51 Mad. 839 (15), it was held that the 
provisions of s.43 ofthe Provincial Insol- 
vency Act were mandatory and the Oourt 
had no power to extend thé time for an 
application by the insolvent for his dis- 
charge, after the period specified in the 
order of adjudication for such an applica- 
tion had expired. It is not necessary for 
me to discuss this case at length because 
this view was not accepted in a later case 
reported in Palani Goundan v. Official 
Receiver of Coimbatore and another, A. I. R. 
1930 Mad. 389=53 Mad 288 (5). 

The Hon'ble Judges who decided the case 
reported in Amjad Alt v. Muhammad Alt, 
40. W. N. 993 (1) based their decision on 
the View taken in the Patna case Hx parte 
Ram Krishna Misra, I. L. R. 4 Pat. 51 (3). 
There is no discussion or mention of s. 27 
of the Provincial Insolvency Act. The case 
reported in Ha parte Rum Krishna Misra, 


I. L. R 4 Pat. 51 (3), has been overruled in ° 
l Ram v. Magni Ram and others, A. I. - 


Gopo 
R. 1928 Pat. 338 (4). 

The decision reported in Girja Charan 
and another v. Sheoraj Singh, 5 O. W. N. 686 
(2), is based on the view taken in Amjad 
Ali v. Muhammad Ali, 4 O. W.N. 993 1 
and Ex parte Ram Krishna Misra, I. L. R. 
4 Pat. 51 (3). There is no discussion of s. 27 
of the Act in this judgment also. 

In opinion though the provisions of 
8. 43 atthe Provincial Insolvency Act are 
mandatory, still the annulment of adjudi- 
cation does not occur as a matter of course, 
but has to be the subject of a specific 
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order of the Court; in other words, it does 
nct operate as an automatic annulment on 
the failure of the debtor to apply for a dis- 
charge. 

My reply to the reference is that a Oourt 
has jurisdiction to extend the time original- 
ly fixed under s. 27 of the Provincial Insol- 
vency Act, for an application by the debtor 
for discharge, after the expiry of that time 
but before an order of annulment is passed 
hg s. 43 of the Provincial Insolvency 

ct. 

Zia-ul Hasan, J.— (February 21, 1938) 
—I agree. 

Yorke, J.— (February 21, 1938) —I 
agree. 


By the Court.—(Pebruary 22, 1938).— 
Our reply to the reference is that a 
Court has jurisdiction to extend the 
time originally fixed under s. 27 of 
the Provincial Insolvency Act, for an ap- 
plication by the debtor for discharge, after 
the expiry of that time but before an’ 
order of annulment is passed under s. 43 
of the Provincial Insolvency Act. 

Judgment of the Divislon Bench 

Thomas, C. J. and Zla-ul Hasan, J.-— 
(Warch 21, 1938) -~-The facts of the case are 
fully stated in the order of reference dated 
December 9, 1937. The following question 
was referred to the Full Bench: 

“Whether a Court has jurisdiction to extend the 
time originally fixed under s. 27, Provincial Insol- 
vency Act, lor an application by the debtor for dis- 
charge, after the expiry of that time but before an 
order of annulment is passed under s.43 ofthe Pro- 
vincial Insolvency Act?" 

The answer of the Full Bench is that a 
Court has jurisdiction to extend the time 
originally fixed under s. 27 cf the Provincial 
Insolvency Act, for an application by the 
debtor for discharge, after the expiry of 
that time but before an order of annulment 
is passed under s. 43 of the Provincial Insol- 
vency Act. 

Fazal Azim was adjudicated an insolvent 
on August 30, 1933, and on September 29, 
1934, he applied for discharge, the time 
allowed for discharge was one year. The 
learned Judge threw out the application on 
a preliminary objestion that it was filed 
beyond the period specified in the order. 
In view of the above answer of the Fuil 
Bench, we set aside the order of the learned 
District Judge and send back the case for 
disposal of the application for discharge 
according tolaw. The costs will abide the 
result. 

D. Case sent back, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 82 of 1934 
June 1, 1937 
Guua AND R. C. Mitrre, JJ, 
NARENDRA NATH ROY AND OTHERS — 
PLaInTigps— APPELLANTS 


VETSUE 
ABANI KUMAR ROY-— DREBNDANT No. 1 
AND OTHEES— RESPONDENTS 
Hindu Law--Joint famtly—Manager—Position of 
—Whether trustee or agent—Liabilsty to account— 
Obligation to save money—Power of spending—Right 
of members to verify hia accounts. 
_ The position of a kartaof a joint Hindu family 
is not that of a trustee or agent. He is only bound 
to account for what he had infact received and not 
for what he might or ought to have received if he 
had been more prudent or efficient or if the joint 
family funds in his charge had been more profitably 
employed. His power to spend money is only limit- 
ed by family purposes. He is not under the obliga- 
tion to save oreconomise. If he spenda more on 
family purposes than what the other members ap- 
prove, the only remedy of the latter is to have a 
partition, The family purposes aie ordinarily main- 
tenance, education, marriage, sradh, religious cere- 
monies of the co-shazers and their families. He 
can spend for these purposes mole on one branch 
of the family than on another and his discretion 1s 
the final word. Luthe cannot misappropriate the 
family propeity or its income tomisapply them to 
pamon which are not family purposes. So long as 
e cunfines himself to these purposes, he 1a not ac- 
countable for the t. He is only lable to account 
for the assets as they are or as they exist. He 1s 
not an agent ofthe others, But this does not mean 
that hie statement or his account of the family 
assets are final andthe members of thetamily are 
bound to accept his ipse dixtt. They have right to 
have his statement and his account verified ım the 
usual way and this view of the law has all along 
been accepted both in the case of Dayabhaga and 
Mitakshara families. Perrazu v. Subbarayads (l), 
Abhay Chandra Roy v Pyari Mohan Guha (2) and 
Pormeshwar Dubey v. Gobind Dubey (3), relied on 
[p. 614, col. 2.] 


©. A. from the original decree of the 
Sub-Judge, First Oourt, Backergenj, dated 
December 22, 1933. 


Messrs. Atul Ch. Gupta and Radhieca 
Ranjan Guha, for the Appellants. 

Messrs. Gunada Ch. Sen, abinash Ch. 
| Ghose, Bhupendra Kishore Basu and Biraj 

M, Roy, for the Respondents, 


R. C. Mitter, J—The suit out of which 
this appeal arises is a suit for partition of 
joint property and tor taking accounis 
from defendants Nos. 1 and 2. The pro- 
perties sought to be partitioned have been 
described by the plaintiffs in three schedules 
attached to the plaint. Schedules. Ka and 
Kha describe the immovable properties and 
Sch. Ga gives details of what is termed 
the joint money-lending business. The 


‘properties Sch. Ka are claimed to be the: 
jemu apcestral properties and those of- 
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Sch. Kha the properties acquired out of 
the income of the former. Some of the 
defendants claimed some of the items of 
Sch. Kha as their self-acquired properties, 
but these claims have been negatived by 
the learned Subordinate Judge and no 
further question has been raised before us 
in respect of the said claims, The learned 
Subordinate Judge by his judgment dated 
December 22, 1933, passed a preliminary 
decree for partition of the properties of 
Schs. Ka and Kha except Items Nos. 3, 8 to 
10, 19, 20, 37, 40, 50 to 54 and 67 of Sch. 
Ka. He excluded the said items from the 
decree on the grourd that all the persons in- 
terested in the same had not been made par- 
ties tothe suit. He, however, gave no direc: 
tion with regard to the joint money-lending 
business. Regarding the question of ac- 
counts he held that defendant No. 1 was the 
karata of a joint Hindu family consisting 
of the plaintiffs, defendants Nos. 1 to 5 
and 7, from the year 1317 B B. and so was 
bound only to account for the assets as 
existing at the date of thesuit. He, there- 
fore, directed him to 

“submit an account of thefamily properties to- 


gether with a statement of the assets and funds of 
the estate avilable at his hands within a month,” 


and in default, he directed the appointment 
of a Commissioner to ascerta'n them. The 
plaintiffs have preferred this appeal ques- 
tioning the legality of the last-mentioned 
part of the decree. In their appeal they 
raise two principal and one subordinate 
questim. The principal questions are: 
(1) the accounting by defendant No. 1 
ought to be on a different principle, and 
(2, that it ought to have been held that 
defendant No. 1 was the manager of the 
joint properties and concerns from the 
month of Sraban 1313 B. S. The sub- 
ordinate question is that the Qourt below 
ought to have held that at the time when 
defendant No.1 assumed management, he 
was entrusted with a reserve fund of 
Rs. 7,000 partly invested in loans and 
partly consisting of cash money. Defen- 
dants Nos. 1 to 3 have filed a memorandum 
of cross‘objections and although the said 
memorandum covers other matters, the 
points pressed before us in its support are 
that defendant No. 1 was never the karta 
of a Hindu joint family or manager of the 
joint properties and even if he was, the 
suit for accounts is barred by limitation. 
The points raised on the cross-objections 
will have to be considered first, but it is 
necessary to give a genealogical table and 
the admitted history of the family. The 


~- perties for some time, 
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| 
wa Lal mas ar 
Kaliprosad 
(defendant No. 6). 
| | 
Ganga Oharan Hara Oharan Radha Charan (died 1291)—=Naba Durga 
(died 1322 B. 8 ) sails ees | (died 1329) 
anaes eee 
- Lalit (died 1314 Sarat—Hemangini 
Chandra Abani Atul Falgoon) l (died 1326) | (died 1333) 
(defendant (defendant (defendant § “=Promoda Sundari 
No. 2). No. 1) No. 3.) {defendant No. 7) 
Jatindra Satindra 
(defendant No.4.) (defendant No. 5.) 
| a | | 
Narendra Debendra Jogendra Jitendra Kshitendra Manindra Fanindra 
(plaintiff (plaintiff (plaintiff (plaintiff (plaintif (plaintiff (plaintiff 
No.1) No. 3) No.3) No.4) No.5) No. 8) No, T.) 


Ganga Oharan was the agent of the 
Nawab of Dacca at Barisal and Radha 
Oharan, a Munsiff. Hara GOharan, Sarat 
aud Lalit did not take any” outside em- 
ployment and remained at home. Abani 
is a scol master at Binaripsra which is 
near the village home of the family. 
Ohand:1 Kumar was in Government 
service and has retired in 1919, so also 
Atul. Some of the plaintiffs also are in 
servics. Defendant No. 6 separated in 
mess and property in the year 1874, he 
having taken 4 anna share of the properties 
acquired in the time of Nando Lal, that 
is 4 annas share of the properties of Sch. 
Ka. This is evidenced by a registered 
ekrarnama executed on November 30, 1874. 
After the death of Hara Oharan, has son 
Lalit separated in mess about 30 years ago 
and Sarat, the son of Radha Charan, sepa» 
rated in messin the year 1291 or so. Their 
properties, however, remained joint as also 
the worship of the family idol. These are 
admitted facts. We will now consider the 
ground pressed in support of the cross- 
objection and the second ground raised in 
the appeal, e. g. (a) whether defendant No.1 
was manager (b) if 80, when did he become 
manager and when did he cease to be so; 
(c) is the claim for accounts barred by 
time. These points we take op together 
The case of the plaintiffs is that Ganga 
Charan remained ths manager of the pro- 
and then Hara 
Oharan till his death, then again Ganga 
(haran for a short time and. thereafter: 


w 


Lalit was the minager up till 1312. The 
plaintiffs’ specific case is that after 1319 
defendant No. 1 became the manager and is 
continuing as manager. 

The gist of the defencs on this part of 
the cas» is that he, dsfendant No. 1, was 
never the manger at any time. It was 
the ejmali officars who managed the affairs 
and the owners only looked after their 
work. Ib is the said officers and not 
defendant No. 1 who are liable to render 
accounts. Defendant No. 1, living at home, 
had at times to write the account papers 
but he had no more responsibility in the 
matter of management than any other 
person, e. g. Promod Sundari, the mother 
of defendants Nos.4 and 5, Naba Darga, 
the grand-m>ther and Hemangini, the 
mother of the plaintiffs. This appearsfrom 
paras. 8, 11, 12, 15, 30 and 36 of the written 
statement of defendant No. 1 and from 
para. Ll of the written statement of defen- 
dant,No. 2. The firat point, therefore, is whe- 
ther defendant No. 1 was the manager 9f the 
joint properties or the defence is true. (His 
Lordship aftar considering the evidence 
held that Abani was the manager of the 
joint properties at least after the death of 
Lalit and proceeded). This cnclusion of ours 
is supported by aseries of letters written 
by Abani and others which have been exhi- 
bited in this case. We will deal with the 
documents and other evidence under two 
periods, that is (1) from just before the 
death of Lalit till December 6, 1924, and 
(2) from after December 6, 1924, till the 
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institution of the suit. We follow this 
method ag one of Mr. Sen's contention is 
that even if Absni was the manager he 
ceased to be soon December 6, 1924, and 
the claim for accounts against him is 
barred by time. (His Lordship after discus- 
sing the documentary evidence proceeded). 
We accordingly hold that defendant No. 1 
was the manager from 1915 and his manage- 
ment has continued (ili the date of the suit. 
In this view of the matter, no question of 
limitation arises. 

We will now take up the first ground 
urged by Mr. Gupta in support of the ap- 
peal, namely the method of accounting, 

ven on the basis, as found by the Bub- 
ordinate Judge, that defendant No. 1 was 
and is the karta of a joint Hindu family, 
we do not think the directions of Subordi- 
nate Judge to be correct, He has directed 
defendant No. 1 


“to submit an account of the famuy properties 
together with a statement of the assets and funds 
available at his hands within a month" 


and in default, he has directed the appoint- 
ment of a Commissioner to ascretain them, 
The positionof a karta of a joint Hindu 
family is not that of a trustee or agent. 
He is oaly bound to account for what he 
had in fact received and not for what he 
might or ought to have received if he had 
been more prudent or efficient or if the 
joint family funds in his charge had been 
more profitably employed Perragu v. Sub- 
barayadu (1) at pp. 287-85*. His power to 
spend money is only limited by family 
purposes. He is not underthe obligation 
to save or econcmise. If he spends more 
on family purposes than what the other 
members approve, the only remedy of the 
latter is to have a partition. The family 
purposes are ordinarily maintenace, educa- 
tion, marriage, sradh, religious ceremonies 
of the co-sharers and their families. He can 
spend for these purposes more on one 
branch of the family than on another and 
his discretion is the final word. But he 
cannot misappropriate the family .pro- 
perty or its income to misapply ithem to 
purposes which are not family purposes. 
So long as he confines himself to these 
purposes, he is not accountable for the 
past. It has accordingly been held that 
he is only liable to account for the assets 
as they are or as they exist. He is nut 


(1) 48 IA 280; 61 Ind. Oas. 690; A I R 1923 
11; 44 M 656; 19 A L J 621; 310 LJ 56; 
33; 23 Bom. LR 920; (1921) M W N 510; 
(P 0) 46, 14 L W370; 26 CWN1;3P 
LT1 (PO). 
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au agent of the others. But this does, 
not mean that his statement or hig 
account of the family assets are final and 
the members of the family .are bound 
to accept his ipse dixit. They have right 
to have his statement and his account 
Verified in the usual way. This has been laid 
down in clear terms by Dwarkanath Mitter, 
J., inthe Full Bench in decision Abhay 
Chandre Roy v. Pyari Mohan Guho (2) which 
was a case of a Dayabhaga family, and 
this view of the law has all’ along been 
accepted both in the case of Dayabhaga 
and Mitakshara families. [n Parmeshwar 
Dubey v. Gobind Dubey (3), (a case of a 
Mitakshara family) Fletcher, J. reviewed 
the earlier authorities and laid down the 
law, correctly, ia our opinion, in the follow- 
ing terms: 

“The regult of the authorities, I think, is that in 
an ordinary suit for partition in the absence of 
fraud or other improper conduct the only account 
the karta is liable for is asto the existing state 
of the property divisible. The parties have no 
right to look back and slaim relief against past 
inequality of enjoyment of the members or other 
matters But of course this does not mean that 
the parties are bound to accept the statement of 
the karta as to what the property consist of. 
That would not be an account at all. The karta 
is the accountable party and the enquiry „directed 
by the Court must be conducted in the manner 
usually adopted to discover what in fact the pro- 
perty (not what the karta says it) now consista of 


Pormeshwar Dubey v. Gobind Dubey (3) at pp. 
465-466", 


We accordingly hold that the Subordinate 
Judge ought to have appointed a Oom- 
missioner to verify und check the statement 
and account which defendant No. 1 has 
been ordered to file, if the said defend- 
ant No, 1 complies with his direction, or to 
ascertain the same if he failed to comply 
with the same. ‘lhe next question for us 
to consider is what must be allowed as 
legitimate expenditure. We have already 
held that the karta cf a joint Hindu 
family is not bound to manage to the best 
advantage and can spend in his sole dis- 
cretion for family purposes. The question 
in this case is whether these principles 
will have to be modified in the case before 
us. This depends upon the question as 
to whether defendant No.1 occupied the 
position of a karta ofa joint Hindu family. 
In the written statement, defendant No. 1 
took the definite position that there was 
no Hindu joint family, that there was no 
joint family property and that he was 
not the karta (paras, 7, 36 and 43%f ths 


(313W R75;5BLR 347. 
(3) 46 0459; 33 Ind, Cas, 190; A I R1916 Oal. 500; 
20 0 WN 25. i 
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written statement). The plaintiffs’ case 
is stated in paras. 18, 19, 20 and 21 of the 
plaint. Their case is that during the time 
of Lalit’s management there was an agree- 
ment amongst all the co-sharers that from 
the income each branch of the family 
would receive annually Rs. 320, later on 
increased to Rs. 370,and then to Rs. 400 
and the balance of the income after meet- 
ing revenue, head rent, collection 
charges and expenses of the worship of 
the family deities and a fixed amount for 
the sradh of the members would be put 
in reserve to which each branch wonld 
have a third share. The specific case 
therefore is that the manager for the time 
being who derived his authority from 
the members of the family and whose 
powers were defined by them in the matter 
of expenditure had not all the powers 
of a karta ofa Hindu joint family. He 
could not spend anything forthe main- 
tenance of the members of the family, nor 
on their education or marriage, and his 
power to incur expenses of the sradhs 
was limited to Rs. 200 only. He could 
only pay an allowance to each branch and 
the excess drawings of any branch over 
the said fixed allowance was to be debited 
to that branch. (After further discussing 
the evidence, his Lordship continued), 
There is also no cas3 of misappropriation 
or frand esiablished. We, therefore, hold 
that defendant No. 1 is accountable in tbe 
manner indicated below. 

The result of our decision is that the 
decree of the lower Oourt against which the 
appeal by the plaintiffs and the cross-ob- 
jections by defendants Nos. 1 to 3 are 
directed, are modified in the manner indi- 
cated in our judgment. Defendant No. 1 
must file a statement and account of the 
joint properties and funds and submit an 
account of the income of the joint proper- 
ties of Schs. Ka and Kha which are to 
be partitioned, on account of the money- 
leuding business, together with an account 
of the expenditure within one month of 
the arrival of the record and a Commis- 
sioner to be appointed to examine, verify 
and check the same. If he fails to do go, 
a Oommissioner must be appointed to 
ascertain them Defandant No. 1 will not 
be held liable for any acts of mismanage- 
ment, but he will get credit only for the 
moneys spent by him in paying revenue 
cesses, head rents, for meeting collection 
charges and litigation expenses concerning 
the joint estates, deb-seba expenses,expenses 
for making repairs to the joint dwelling and 


MALLAPPA V, RAGHAVENDRA (BOM) 


615 


kutchery houses, fixed annual allowances 
(Rs 350 Rs. 370 or Rs 400 as the case may 
be) and fixed sradh expenses. The period 
of accountability would be from 1315 to 
the date of institution of suit. A self-con- 
tained decree is to be drawn in this Court 
affirming the decree for partition as passed 
by the trial Court and embodying our 
decision as to the liability of defendant 
No. 1 to render accounts, in the manner 
mentioned above. The parties must bear 
their own costs up tothe present stage of 
the litigation, including costs of this 
appeal. Further costs are left to the dis- 
eretion of the trial Court. 

Guha, J.—TI agree. 

D. Decree modified, 


BOMBAY HIGH COURT 
First Civil Appeal No. 234 of 1935 
April 5, 1937 
RANGNEKAR AND Mack in, JJa 
MALLAPPA YELLAPPA BENNUR— 
PLAINTIPR--A PPELLANT 
Ve. TEUS 
RAGHAVENDRA SHAMRAO 
DESHPANDE—Deranbant 
— RESPAN DENT 

Civil Procedure Codz (Act V of 1908), sa 44,13, 11 
— Foreign judgment— Enforcement of, tn British India 
—Necessary conditions for extra territorial vali- 
dity—Courts in India, if can sit oser in appral 
over foreign judgments—Judgment in conflict with 
international law—E fect in India -Foreign judg- 
ment, if can operate as res judicata, 

A foreign judgment as such has no operation in 
British India. The only way in which a forei 
judgment can be enforead in British India is Be 
bringing an action upon it and/or by exesuting the 
foreign judgment in certain specified cases under 
s. 44, Oivil Procedure Oode, Before a foreign judg- 
ment can be regarded as having extra-tarritorial 
validity, at least one of the following conditions 
must be satisfied: (1) The defendant should be a 
subject of the foreign country. This is based upon 
the ground of allegiance, which involves an obliga- 
tion to comply with the judgments of the Oourts of 
that country ; (2) the defendant was resident in the 
foreign country atthe time when the action wasg 
begun against him; (3) the defendant was served 
with procsss while temporarily present in the 
foreign country; (4)the defendant in his character as 
plaintiff in the foreign action himself selected the 
forum where the judgment wis given against him; 
(5) the defendant voluatarily appeared ; (6) the de- 
fendant had contracted to submit to the jurisdiction 
of the foreign Oourt [p. 6:8, col 1. l a 

Ordinarily it is not open to the Oourts in British 
India to sitin appeal over a foreign judgment, and 
the Courts cannot refuse to recognize a foreign 
judgment because it proceeds on grounds which would 
not be adequate in British Indias, unless it offends 
against the rules under s. 13, Civil Procedure Oode, 

he law on this subject inthis country is more 
elastic and wider than thatin England, and this is 
clear from cl. (b), of 3,13 of the Oode. Under that 
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clause the Courts in this country have a right to 
axamine thejudgment to see whether it has been 

iven onthe merits. Rudd v. Rudd (6), Walker v. 

itler (7) and Pemberton v. Hughes (9), referred 
to. [p. 619, col. 2,} 

A foreign judgment, which totally disregarde the 
comity of nations or which knowingly and perversely 
disregards the rights given toa British subject by 
the law of his conntry, will not and cannot be held 
to be of any effect in India. [p. 621, col. 2.] 

Section 13, Civil Procedure Oode, providesthat a 
foreign judgment may operate as res judicata except 
in the sıx cases specified in that section and subject 
to the other conditions mentioned in s. 11. [p. 618, 
col, 1. 


F. O. A. from the decision of the First 
Class Sub-Judge, Dharwar, in Special O. S. 
No. 34 of 1928. 

Messrs. G P. Murdeshwar and U. S. 
Hattyangadi, for the Appellant. 

Messrs. G. N. Thakor and S. B. Jathar, 
for the Respondent. 


Rangnekar, J.—This case illustrates 
some of the difficulties which a judgment- 
ereditar in” this country meets with in 
realizing the fruits of his decree, and it 
Taises a point of some importance relating 
to the effect to be given to a foreign judg- 
ment under s. 13, Civil Procedure Oode. 
First as to the facts: The Native State 
of Savanur lies in the District of Dharwar 
and the Collector of the District is gener- 
ally the Political Agant there. It is com- 
mon ground that the State has an inde- 
pendent civil and criminal jurisdiction. 
Any decree made by a Qourt in the State 
has the effect of a foreign judgment in 
British India. The appellant us a manager 
of a joint and undivided Hindu family 
advanced certain moneys to the respon- 
‘dent who admittedly was a watandar and 
a mankari holding watan property within 
the jurisdiction of the Savanur State. In 
June 1920, an account of the monetary 
dealings was made up and a sum of 
Rs. 15,000 odd was found due by the res- 
pondent to the appellant in respect of 
which the former executed a promissory 
note in favour of the latter. He, however, 
failed to pay the amount due and raised 
disputes about the accounts, whereupon at 
his instance the eppellant agreed to refer 
‘the matter to arbitration. There was a 
submission in writing by which two arbi- 
trators were appointed, one being a Pleader 
practising in the Savanur Oourt, and the 
other according to the evidence of the 
Pleader in the Dharwar Oourt not con- 
tradicted anywhere by the respondent, was 
a relation of the respondent himseif. The 
“arbitrators according to the evidence of 
` the Pleader, went through the accounts 
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between the parties, gave some remissions 
and made = award of January 7, 1922, 
for Rs. 17,000 with three per cent. interest 
on it in favour of the appellant. This 
award admittedly was made in Savanur. 
The respondent failed to pay the sum 
awarded to the appellant by the award. and 
so the appellant applied in the Savanur 
Court, in accordance with cl 20 of Sch. I, 
Oivil Procedure Code, which obtains in the 
Savanur State, for getting the award filed 
and for having a decree made thereon in 
terms of the award. This application Was 
registered as Suit No. 3 of 1922 in the 
Gourt of the First Class Subordinate Judge 
at Savanur. The defendant was examined 
in the proceedings, and his evidence shows 
that not only he admitted the dealings 
between the parties but he admitted the 
award and consented to a decree being 
passed in terms of the award. In the 
application which was subsequently regis- 
tered as a plaint, it was stated by the 
appellant that both he and the resp_ndent 
were residents of Savanur and were resid- 
ing in Savanur, and it 18 clear from the 
record of that Court that this allegation 
was never denied by the respondent. 
Accordingly the First Class Subordinate 
Judge of Savanur passed & decree on 
January 7, 1922,in favour of the appellant 
and against the respondent. ‘Thereafter 
the respondent made a defaull in payment 
of the decree, and the appellant applied 
to execute the decree by attaching the 
watan Jands of the respondent in Savanur. 
The respondent appeared in those pro- 
ceedings and contended that the lands 
being watan could not be attached. That 
contention was accepted by the Court, and 
the darkhast was struck off. An appeal 
from that decision met with the same 
result. Thereafter the appellant attempted 
to carry out the decree by filing a darkhast 
in the Dharwar Court. It was necessary 
for him to produce a certificate from the 
Political Agent under the Civil Procedure 
Code which he did, but the respondent then 
applied to the Political Agent and had the 
Certificate recalled on the ground that 
there was no reciprocity between the 
Oourts in British India ard the Courts im 
Savanur. Accordingiy in August 1925, 
this second darkhast was struck off. It is 
worthy of note that up till that moment 
it was never contended by the respondent 
that he was not either a subject of the 
Savanur State or he was not residing in 
Savanur when the Savanur Court passed a 
decree against him in 1922; nor was it 
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contended by him that the award décree 
was obtained by fraud. Having thus failed 
‘in his attempts to realize the fruits of the 
decree which he had obtained, the appel- 
lant instituted a suit which gives rise to 
this ‘appeal on January 6, 1928, in-the 
Court of the First Class Subordinate Judge 
at Dharwar. 

The respondent appeared and raised 
various pleas to the suit. Most of these 
pleas were raised under s. 13, Civil Pro- 
cedure Code. On the merits he admitted 
that there were dealings between him and 
the appellant, but pleaded that the liabi- 
lity in respect of those dealings was satis- 
fied by payments from time to time and 
there was nothing due to the appellant. 
He then alleged that the ‘award was ob- 
tained by fraud and in collusion with the 
arbitrators, that it was a hollow award, 
and that although he never resided in the 
Savanur State but always resided in British 
territory, an invalid decree was obtained 
by the appellant in the Savanur Court. He 
furthe: alleged that the appellant had pro- 
mised not to execute the decree against 
the respondent and had perpetrated a fraud 
by alleging that that Oourt had jurisdiction 
in getting a decree on the sward. No 
issue was raised—and obviously could be 
raised—on the merits, ifthe judgment of 
the Savanur Court was a valid foreign 
judgment. On Oclober 21, 1929, which 
was the day of the hearing, the respon- 
dent. failed to put in an appearance in 
Court with the result that on almost all 
the issues raised as regards the validity 
and effect of the judgment of the Savanur 
Court, the then learned First Class Sub- 
ordinate Judge recorded findings in favour 
of the appellant and awarded the appel- 
lant’s claim. Meanwhile, however, the res- 
pondent on November 28, 1928, ten months 
after the institution of the snit in the 
Dharwar Court, fled a suit in the Court 
of the First Olass Subordinate Judge at 
Savanur, contending that the decree made 
by that Court was invalid on the ground 
that ashe did not reside wilhin the juris 
diction of the Savanur Court, that Oourt 
had no jurisdiction over him and could 
not bind him by any decree which it could 
make. Upon this,in spite of the objection 
raised by the appellant, the Savanur Court 
. Bet aside the first decree on October 30, 
1929. The appellant preferred an appeal 
to the High Court in Savanur, but the 
appeal was dismissed by that Court on 
July” 15; --1930.. Having- obtained- -this 
second judgment in,his favour, the res- 
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pondent appeared in the Dharwar Court 
in the’ suit, got the ex parte decree set 
aside, and on October 3, 1930, applied to 
-that Oourt ‘to amend his written state- 
meut by pleading that. the judgment in 
favour- of the appellant passed in 1922 wag 
set aside and therefore the appeilant had 
no cause of action against him. The 
appellant put in a counter-written state- 
ment pleading that the second judgment of 
the Savanur Court was invalid in that it 
contravened all the provisions of s. 13, 
Civil Procedure Oode, and therefore it could 
not be given effect to in British India. The 
objection, however, was repelled by the 
then First Class Subordinate Judge of 
Dharwar, and the respondent was allowed 
to amend the original written statement 
on October 25, 1930, and four more issues 
were raised on the contentions of the parties 
made in these circumstances. Before, how- 
ever, this order was made, the appellant 
had applied to amend his plaint, which ag 
I have stated, was based on the judgment 
of the Savanur Oourt of 1922, by pleading 
the original cause of action, namely the 
award made in his favour in the arbiitra- 
tion proceedings in 1922. This application 
was rejected with costs by the learned 
Judge. He was succeeded by another 
Judge, who heard the arguments in the 
case, no evidence was led on behalf of the 
respondent, the appellant himself was 
examined and supported his case, and he 
also examined the Pleader of Savanur, 
who was one of the arbitrators, on the 
merits of the award: and in the result the 
learned First Olass Subordinate Judge dis- 
missed the plaintiff's suit. He held in 
effect that the first jadgment was set 
aside by the second judgment by the same 
Court, and that the second judgment was 
not vitlated by any of the circumstances 
mentioned in s 13, Civil Procedure Code, 
and it is from that judgment that the 
present appeal is made, 


Mr. Murdeshwar on behalf of the appel- 
lant has raised three contentions: (1) that 
the learned Judge was wrong in recogniz- 
ing the second judgment of the Savanur 
Court and in giving effect to it (2) that; 
in any event, the learned Judge ought to 
have held that .by reason of the conduct of 
the respondent and the circumstances to 
which I have referred, the respondent was 
precluded or estopped from contending 
that the first judgment was set aside and 
invalid and from proving the second judg- 
ment; and (3) that, in any case, the lower 
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Court ought to have aceepted the appel- 
lant’s application for amendment. 

Now, a foreign judgment as such has no 
operation in British India. 
which a foreign judgment can be enforced 
in British Indiais by bringing sn action 
upon it and/or by executing the foreign 
judgment in certain specified cases under 
s. 44, Oivil Procedure Oode. In matters 
of foreign judgments, itis clear the Courts 
in British India follow the rules laid down 
by the English Courts. Before a foreign 
judgment can be regarded as having 
extra-turritorial validity, at least one of the 
following conditions must be satisfied : 

“(1) The defendant should be a subject of the 
foreign country. This is based upon the ground 
of allegiance, which involves an obligation to 
comply with the judgments of the Courts of that 
country; (2) the defendant was resident in the 
foreign country at the time when the action was 
begun against him; (3) the defendant was served 
with process while temporarily present in the 
foreign country; (4) the defendant in his cha- 
racter as plaintiff in the foreign action himself 
selected the forum where the judgment was given 
against him; (5) the defendant voluntarily a 
peared; (6) the defendant had contracted to sub- 
mit to the jurisdiction of the foreign Court (Halsbary, 
Vol. 6, Edn. 2, para 385),” 

Section 13, Civil Procedure Code, provides 
that a foreign judgment may operate as 
res judicota except in the six cases specified 
in that section and subject to the cther 
conditions menticned in s.11. [ke question 
in this case is, whether the judgments in 
this case—one relied on by the appellant 
and the other by the respondent—can be 
recognized as valid foreign judgments, and 
if so, which, soas to operate as res judi- 
cata? Itisclear from the facts stated at 
the outset that the first judgment is effec: 
tive and the plaintiff would be entitled to 
a decree on it unless the existence of the 
second judgment comes in his way. The 
respondent was a watandar and mankari 
holding watan property in the Savanur 
State. The award was made in that 
State. A suit to enforce the award was 
filed in the proper Oourt in the State The 
plaintiff in his plaint in the Savanur Oourt 
alleged that both he and the respondent 
were residing in Savanur and were within 
the jurisdiction of that Court. This alle- 
gation was not denied by the respondent 
in his evidence and in his written state- 
ment. He was examined and he admitted 
the award and consented tn the decree 
being made in accordance with it. It is 
clear, therefore, that even if the Savanur 
Court had no jurisdiction over the respon- 
dent on the ground that he was a resident 
of Dharwar, still as he had voluntarily 
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submitted to the jurisdiction of the Sava- 
nur Court and consented to have a decree 
made cn the terms of the award, that 
Court had upon the well-recognized “prin- 
ciple of submission” jurisdiction over him, 
and any decree made by it would be 
given not only territorial recognition but 
extra-territorial recognition by the Oourts 
cf allcivilized countries. It is clear on the 
authorities that whether a foreign Court is 
or is not a Oourt of competent jurisdiction, 
is to be determined by principles of inter- 
national law. At p. 398 in that well- 
known treatise on Private International 
Law by Westlake (End. 7', the learned 
author observes in para. 319 as follows: 

“Coming now to the question of competence 
reserved in para 311, it must first be observed that 
what we have here to deal with is international 
competence, not domestic, for the question of giving 
effect to a judgmentin another country is distinct 
from that whether the competence on which the 
judgment is founded is a reasonable one for internal 
purposes”. o. 

He then refers to the opinion expressed 
by Lord Hobhouse in "the Judicial Oom- 
mittee in Ashbury v. Ellis (3), at p. 344*. 
Then he continues to observe (p. 398*): 

“Rence also the competence here considered has 
nothing to do withthe rules by which litigation may 
be portioned out among different Courts existing in 
the same country; ns for instance, between the 
tribunals of commerce and what are called civil 
tribunals in Franca Ifthe foreign suit was not 
brought inthe right Court of a country which as a 
territory was internationally competent, this wasa 
matter of defence which ought to have been pleaded 
in that Court.” 

At p. 398* the learned author observes 
as follows: 

“Tt is only a particular case of this, if the defendant 


has become party to an instrument by which his 
domicile for the pur of the obligations thereby 
created is decla to be at a certain spot, in 


default ofhis electing another.” 

In Schibeby v. Westenholz (2), Lord 
Blackburn observed as follows {p. 1617): 

“If the defendants had been atthe time of the 
judgment subjects of the country whose judgment 
is sought to be enforced against them, we think that 
its laws would have bound them. Again, if the 
defendants had been at the time when the suit was 
commenced resident in the country, so as to have 
the benefit of its laws protecting them, or, as it is 
sometimes expressed, owing temporary allegiance 
to that country, we think that its laws would have 
bound them.” 

In Dicey’s Oonflict of Laws, Edn. 5, 
p. 32,the general principle is stated in 


these words: 

A (1) (1893) A 0 339,68 L JPO 107;1R 388;89 L 
(2) (1870) 6 Q B155; 40LJ Q B73;24 LT 93; 19 

WR 587. 
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“The Courts of any country have a right to exercise 
jurisdiction, į e., are Oourts of competent juris- 
diction, over any person who voluntarily submits to 
their jurisdiction.” ; = 

' Åt p. ‘221 in the same treatise r. 56 is 
as follows: 

“ “The Court has jurisdiction in an action over a 
person who has by his conduct precluded hi 
from objecting to the jurisdiction of the Court.” 

The English Oourts have gone to such an 
extent now that even if the defendant had 
merely appeared to contest the jurisdiction 

the foreign Court, that Court would, on 
deciding adversely to that claim, have 
had jurisdiction to decide the issue on the 
merits [See remarks of Corrt of Appeal 
in Harris v. Taylor (3) and Wansborough 

Paper Co, Ltd. v. Laughland (4)|. At p. 398 
in Dicey under the heading “Jurisdiction 
In Actions In Parsonam” the ihird case is 


put in these words: 

“Where the party objecting to the jurisdiction of 
the Oourts of such country has, by his own condust, 
submitted to such jurisdiction, 4. e, has precluded 
himself from objecting thereto: (a) by appearing as 
plaintiff in the action; or(b) by voluntarily appearing 
as defendant in such action; or (c) by having 
expressly or implidely contracted to submit to the 
jurisdiction of such Courts.” 

To the same effect are the remarks of 
Lord Selborne in the leading case in 
Gurdayal Singh v. Raja of Faridkot (5), 
which I think are very important At 
pp. 237-238* the learned Law Lord observed 


as follows: 

“Under these circumstances, there was, in their 
Lordships’ opinion, nothing to take this case’ out 
of the general rule, that the plaintiff must sue in 
the Court to which the defendant is subject at the 
time of suit (‘Actor seguitur forum ret), which is 
rightly stated by Sir Robert Phillimore (Inter- 
national Law, Vol. 4,8, 891) to ‘lie at the root of all 
international, and of most domestic jurisprudence 
on this matter’ All jurisdiction is properly 
territorial, and ‘extra territorium jus dicenti, 
impune non paretur.’ Territorial jurisdiction 
attaches (with special exceptions) upon all persons 
either permanently or temporarily resident within 
the territory, while they are within it; butit is 
does not follow them after they have withdrawn 
from it, and when they are livingin another 
independent country. It exists always as to land 
within the territory, and it may be exercised over 
movables within the territory; and, question of status 
or succession governed by domicile, itmay exist as 
to persons domiciled, or who living were domiciled, 
within theterritory. As between different provinces 
under one sovereignty (e. g., under the Roman 
' Empire) the legislation of the sovereign ma 
_ distribute and regulate jurisdiction ; but no terri- 
torial legislation can give jurisdiction which any 
Foreign Oourt ought to recognize against foreigners 


pO (1915) 2 K B 580; 8t L J K B1839; 113 L T 


29920) W N 344, ’ 
. (5) 220 223; 211 A 173;6 Sar. 503; 112 P R 
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who owe no allegiance or obedience to t 

which so legislates. ak hi 
-In a personal action, to which none of these 
causes of jurisdiction apply, a decree pronounced 
tn absentem by a foreign Court, to the jarisdic- 
tion of which the defendant has not in any way 
submitted ee by International Law an 
absolute nullity. He is under no obligation of any 
kind to obey it, and it must be regarded as a 
mere nullity by the Oourts of every nation, except 
(when authorized by special local legislation) in 
the ocuntry of the forum by which it was pro- 
Boece ee 

ese are doctrines laid down by all th i 

authorities on International aw: mo aoe 
by Story “Conflict of Laws. Edn 2, sa. 546, 549 
553, 554, 556, 686), and by Ohancellor Kent (Oom: 
mentaries, Vol. i, p 284, note (0) Edn. 10) and 
no exception is made to them in favour of the 
exercise of jurisdiction against a defendant not 
otherwise subject to it by the Courts of the 
country in which the cause of action arose, or (in 
cases of contract) by the Oourts of the locus 
solutionis. In those cases, as well as all others 
when the action is personal, the Oourts of the 
country in which a defendant resides have power 
and they ought to be resorted to, to do justice,” 


- From the facts stated above, it i 

that most of the grounds on wa 
foreign Oovrt has, by the international 
law, jurisdiction over a foreigner were pre- 
sent in this case. There was the allegiance 
to the State; the instrument on which the 
appellant's claim is based, namely the 
award, was made within the State: tha 
respondent was served with a summons in 
the suit. and even if he was temporarily 
present in Savanur at the time, he wag 
bound to obey the judgment of the Court 
for, temporary protection by a State in- 
volves temporary allegiance: the respond- 
ent admitted that he was residing in the 
State; but above all he appeared and sub. 
mitted voluntarily to the jurisdiction of 
the Savanur Cours; and, therefore, the first 
judgment is clearly a judgment of a come 
petent foreign Court, and as such, is binding 
on the respondent, unless it ig subject to 
the infirmities specified in s. 13. The 
contentions in that behalf made by the 
respondent were repelled by the learned 
First Class Subordinate Judge, and, in 
our opinion, rightly. Therefore, the ques- 
tion that now falls to be determined ig 
how far the second judgment of the 
Savanur Court is a valid judgment, so that 
effect can be given to it under the inter- 
national law by this Court? Now, ordi- 
narily 1t is not open to the Courts in 
British India to sit in appeal over a foreign 
judgment, and we cannot refuse to recog- 
nize a foreign judgment because it pro- 
ceeds on grounds which would not be 
adequate in British India, unless it offends 
against the rules under 8. 13, But there 
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is strong opinion in favour of the view 
that tke Courl has a discretion in the 
malter: and, amongst others, one of the 
objections to the validity of a foreign judg- 
ment is that that judgment was not given 


on the merits of the case. The English © 


Court steers clear of an inquiry into the 
merits of the case upon the facts found. 
But even in England, in Rudd v. Rudd (6) 
it was observed that where the procedure 
in the foreign Ccurt offends against Eng- 
lish feelings of substantial justice, the 
judgment of the foreign Oourt will not be 
considered. In Walker v. Witter (7) Mans- 


field, J. said: “Foreign judgments are a ; 


ground of action everywhere, but they are 
examinable”. In Retmera v. Druce (8) 
at pe 156* Romilly, J. didnot enforce a 
foreign judgment proceeding on what he 
deemed to be an erroneous siew of private 
international law. In Pemberton v. Hughes 
(9) it was observed as follows (p. 7901): 

z.. . English Courts never investigate the pro- 
priety of the proceedings in the foreign Oourt, 
unless they offend against English views of 
substantial justice” 

It seems that the law on this subject in 
this country is more elastic and wider 
than that in England, and this is clear 
from cl. (b) of s. 13 of the Code. Under 
ihat clause the Courts in this country 
have a rightto examine the judgment to 
see whether it has been given on the 
merits. In this case it is argued by the 
appellant that the second judgment offends 
against cls. (b), (c), (e) and (f) of s. 13, 
Oivil Procedure Code. His contentions are 
as follows: The judgment ir the second 
snit was not passed on merits in that it 
ignored the defences raised by the appel- 
lant that the burden of proof as to the 
respondent's residence in Savanur at the 
time of the first judgment was wrongly 
thrown on him: that the second judgment 
shows a clear refusal to recognize the law 
of British India and sustains a claim found- 
ed on a breach of the law in force in British 
India, and in particular the Court ought 
to have held that the question of jurisdic- 
tion of the Savanur Oourt at the time of 
the first suil was barred by res judicata, 
and this contention ihough raised in the 
second suit by him was ignored by the 


8) (1924) LR P 72; 93 LJ P 45; 180 LT 575; 40 T 
L R 197 


(T) (1778) 1 Doug 8. 
(8) as ) 23 Beav’ 145; 26 L J On. 196, 3 Jur. (N 8) 
R 311 


147; 9 ; 
9 (1899, 1 Ch. 781; 68 L J Oh. 281; 60 L T 369; 47 
W R354; 15 TLR 211. 


ts 
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Courts. The question of burden being 
wrongly placed on the appellant in the 
second suit is not material, though it 
seems to me well founded. The Savanur 


-Courts relied on the alleged admission of 


the appellant in his plaint in the Dharwar 
suit. There in para.6 of the plaint the ap- 
pellant stated as follows: 

“Although all transactions to the suit, 
between plaintiffs and the defendant have taken 
place within the jurisdiction of this Court; moreover, 
as the defendant resides now within, the jurisdic- 
tion of this Court also, and for reasons men- 
tioned above, this Oourt has jurisdiction to try this 
suit" 


In our opinion, this hardly involves an 
admission that the respondent resided in 
Dharwar at the time of the first suit in 
Savanur. If, therefore, this was the only 
ground raised by the appellant, we can 
hardly refuse to recognize the second judg- 
ment as binding on as or as having no extra- 
territorial validity. 

There seem3 to be considerable force in 
the argument that the foreign Court refused 
to hold that the contention of the respon- 
dent in the second suit was barred by 
res judicata. Before the second suit was 
decided, the Dharwar Court had held that 
the Savanur Oourt had jurisdiction over the 
respondent at the time of the first suit. 
The respondent might have appealed 
against this. The judgment of the Dharwar 
Court was then in force and binding on him. 
Jt is clear on authorities that a foreign 
judgment can be pleaded as res judicata : 
Ricardo v. Garcias (10) at p.401*. The 
judgment of the Dharwar Oourt was a 
foreign judgment and was relied upon in 
the second suit and it was clearly the duty 
of the Savanur Court to give it the effect 
which a British Court would have given it 
under the law prevailing in British India. 
Under the judgment of the Dharwar Court 
the appellant had acquired certain rights, 
which were ignored in the second suit by 
the Savanur Court. It is a principle of 
international law that rights acquired 
under the law of one civilized country 
ought to be recognized in all other civilized 
States, and the principle is that where the 
Court of a foreign country bases its judg- 
ment on the deliberate refusal to recognize 
a right duly acquired under the law of 
England, the English Court will refuse to 
recognize theforeign judgment. (See Dicey 
p. 455, and Simpson v. Fogo (11) at p. 247f. 

(10) (1845) 12 Ol. & F 388; 65 R R 580. i 

(11) (1863) 1 H & M 195; 32 LJ Oh 249: 9 Jur 
(NB) 403; 11 W R 418; 8 LT (ws) 6l; 1 NR 492, 

*Page of (1845) al —fBa. 

TPage of (1863) 1 H. & M.— [Kd] 
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“Apart from this, however, the last conten- 
tion cn behalf of the appellant is, in our 
opinion, conclusive of the question raised 
in this case. The appellant contends tkat 
this seccnd judgment of 


of international law in that it has ignored 
“the principle of submission,” which is 
recognized by all civilized countries and 
which confers upon a foreign Court jurisdic- 
tion over a foreigner. The respondent 
- appeared in the first suit and voluntarily 
submitted to the jurisdicticn of the Savanur 
Oourt. It follows, therefore, that that Court 
had jurisdiction over him. This contention 
was raised by tLe appellant at the outset 
in the second suit but was not accepted 
by both the trial Court and the Appellate 
Court. No copy of the judgment of the 
trial Court is on the record, but we have 
before us a copy of the judgment of the 
Appellate Court. Thie is what is cbserved 
in it on this point: 

“The appelant urges that the respondent has 
submitted himself to the jurisdiction of the Sava- 
nur Court in Oivil Buit No. 3 of 1923. The law 
on this point is ‘The general iule, therefore, is that 
“consent Cannot give jurisdiction and want of jurisdic- 
-tion Cannit be waived’ Therefore, respondent, 
having submitted himself to the jurisdiction of this 
Court, cannot give jurisdiction as required by law. 
I will quote Ramlal Hargopal v. Kisanchandra (12) 
at p. 372* . 

‘If it was any other point except a point of jurie- 
diction, their Lordships will pay no attention to 
it, but they are bound to take notice of an objec 
tion to the jurisdiction, however, late in the day it 


may be raised, if it be that on the facts admitted ` 


or approved, it is manifest that there is a defect of 
jurisdiction 

The parties admittedly live outside the jurisdic- 
tion of the State. No transaction took place here 
and on the face of it, this Court, in my opinion, 
has no jurisdiction. The extract of the judg- 
ment quoted above is clear that the question 
of jurisdiction -can be brought up at any time. 
Therefore, no question of limitation has arisan in 
this Oourt.” 

With all respect tothe learned Judge 
there seems to be here a curious mixture of 
the principle of submissicn wilh the plea 
`- of limitation ; and if the authorities to which 
I have referred are correct, the ordinary 
principle that consent cannot  ccnfer 
-jurisdiction has no application to the facis 
of this case. | a 

seis as judgment is impeachable for 
breach vf sny ot the conditions specified 
ins. }3. Rule 106 in Dicey is in these words 
- (p. aal l 

(12) 51 O 361; 83 Ind. Gas. 531; AIR 1924 P U 
98 511 A 73; NL R33; (1924) M WN 79; 7N. 


L J 62; 19 LW 549; 34 M L T(2;22 ALJ 383; 46 © 


M-L J 628; 26 Bom. L R 586, 28 C WN 977; LES 
A (PO 216: < : 
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1B BE the Bavanur. 
Oourt is founded on, a complete disregard ` 


bot 


“A foreign judgment may be held invalid when 
the Court pronouncing the judgment refuses to 


« 


“give such ae cee to the law of other nations 


is required y the principles of the conflict of 


Ws 
A foreign judgment, which totally dis- 
regards the comity of nationa or which 


_ knowingly and perversely disregards the 


rights given to a British subject by the 
law of his country, will not and cannot be 


-held to be of any effect ia this country. I 


am not convinced that we are bound to 
accept the views of a foreign Court when 
they plainly conflict with international 
law. Aninvalid foreign judgment has no 
effect in this Oourt, and, in our Opinion, 
the view taken by the learned First Olass 
Subordinate Judge is wrong. Having 
regard to the conclusion which we have 
reached in this case, we do not think it 
necessary to express any opinion on the 
two contentions as regards the estoppel 
and as regards the rightof the appellant to 
have his plaint amended. The appeal, 
therefore, must be allowed ; the decree made 
by the learned First Class Subordinate 
Judge must be set aside; and there will be 
a decree for R3.8,£00in favour of the ap- 
pellant, with costs throughout and interest 
on jadgment at six per cent. 
Macklin, J.—I agree, 


D. Appeal allowed. 





NAGPUR HIGH COURT 
Firat Civil Appeal No. 16-B of 1931 
April 9, 1937 
Stonz, O. J. AND Boss, JJ. 
JALNARAYAN AND aNoTazR—APPRLLANTS 
VETSUS 
BONAJI AND ofHeas—RESPON Dents 
Hindu Law—Debts—Father—Decres—Pious obli- 
gations of undivi led sons to pay debts by father 


` whether secured or unsecured tf not for illegal or 


tmmoral purpose—Deoree against father alone—It 
can be executed against sons share—Mortgage surtt 
against father and sons—Debt neither tilegal nor 
immoral—-Decres against father alone—Partition— 
Decree under Q. V, r. 6, Oivil Procedure Code 
(Aet V of 1908), subsequent to parittion—Such decree, 
if 7 Bi e pli jaka share— Procedure 
enforce liabtitty of son, rned by Oiwi ~ 
sadane Gade, or by Blada Da e a 
ebt, contrac y the father whe ; 
or unsecured, if neither illegal nor PA sate 
poses a pious obligation upon the undivided song 
and, even ifa decree is obtained against the father 
alone, it may be enforced by attachment and sale of 
the entire co parcenary property. In such a case 
the decree-holder can proceed in execution against 
the sons’ share and need not proceed by a separate 
aguit, 
Oase-law discussed.] 
so far.as the substantive law jg Goncerned, that 
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- dealing with the actual rights and liabilities of the 
parties governed by Hindu Law, it is of course re- 
gulated by the Hindu Law, but as regards the pro- 
~ cedure, the old Hindu Law of Procedure under which 
these rights could once have been enforced no longer 
applies, and we are now governed in these matters 
by the Code of Oivil Procedure. 

Where a suit on mortgage is brought against the 
father and sons and is deoreed against the father 
alone being dismissed against the sons and then the 
partition takes place, theson's share cannot be taken 
in execution of 8 personal decree against the father 
under O XXXIV, r. 6, Oivil Procedure Oode, ob- 
tained subsequent to such partition even if ths 
debt incurred bythe father was neither for illegal 
nor for immoral purpose. To say asonis under a 
pious obligation to pay certain debts is one thing ; 
to say Hie propery can be taken in execution is 
another. His property can only be attached and sold 
in axecution if it falls within the kind of property 
that can be attached and sold under s, 60, Oivi 
Procedure Code. Afer partition the share that goes 
to the son does not belongto the father and the 
father has no disposing power over it. Therefore, 
such property does not fall within s. 60. Thus it 
cannot be attashed. It by no means follows that the 
son cannot be made liable. He can be made liable 
for his father’s debts if he has become a surety ; he 
can be made liable under the pa obligation rule. 
In neither of the cases can his liability take the form of 
having his property taken in execution and sold 
without any prior proceedings brought against him 
leaving him to raise the question whether his liabi- 
lity as surety or under the pious obligation rule 
precluded him from claiming in execution. 

[Oase-law discussed. | 


F. ©. A. from the order of the Court of the 
Additional District Judge, Amraoti, dated 
November 17, 1933, in O. 8. No. 13 of 1924, 
dated August 29, 1925. 

Mr. M. R. Bobde, for the Appellants. 

Mr. M. B. Kinkhede, R. B., for the Respon- 
dents. 


Judgment.—This case raises a question 
of considerable difficulty and importance. 
It is concerned with the execution of a 
personal decree passed in a mortgage suit 
brought against certain fathers and their 
sons (forming four joint Hindu families). 
The mortgage suit was dismissed as against 
the sons, and decreed against the fathers. 
The purpose of the mortgage being to pur- 
chase land, the land so purchased and the 
father’s share in the ancestral lands were 
made available to satisfy the mortgage-debt. 
The judgment, after directing a decree for 
sale of those properties (subject to usual 
time for redemption) proceeded as follows :— 

“Liberty for applying for ‘personal decree’ against 
defendants Nos, 1 to 4 only is given, for the balance 
F fee ig made and if there ia a balance of decretal 

Defendants Nos. 1 to 4 werethe adult 
executants, as mortgagors, of the mortgage. 
We are, in this appeal, concerned with 
_ @efendants Nos, 5 to 9 (the sons of defen- 
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dant No. 1! and defendants Nos. 10 to 13 
(sons of defendant No. 2). The other de- 
fendants have not appealed. In order to 
make the position, that here arises clear, it 
is necessary to mention a few dates. 

The judgment inthe mortgage suit was 
pronounced on August 29,1925. The pre- 
liminary decree was issued on the same 
day. A final decree was passed on August 
6, 1926. An application for a personal 
decree was made on February 22, 1929, and 
a personal decree issued on July 5, 1929. . 
Mean while on June 17, 1926 a partition had 
been effected between defendant No. 1 and 
his sons and on April 2, 1928, between de- 
fendant No. 2 and his sons. Following 
upon the personal decree, which was direct- 
ed inter alia against defendant No | and 
defendant No. 2, there were execution pro- 
c-edings wherein the decree-holders sought 
to take in execution certain items of pro-' 
perty which had formed part of the property ` 
of the respective joint families on the 
ground that a personal decree against a 
father, where Hindu Law applies, can be 
executed against the property of the sons, 
even though those sons have become divid- 
ed, if the decree is a mere working out of a 
pre- partition jadgment. 

We proceed on the basis that there the 
personal decree (which it will be observed ` 
was granted after partition on an applica- 
tion made after partition) is a mere workin 
out of the pre-partition judgment an 
should thus be regarded as though it were . 
a pre-partition event. If regarded other- - 
wise, it makes the position of the decree- 
holder worse. 

It is also to be noted that the mortgage 
was held not to be for any such purpose as | 
would make it binding onthe sons. The 
mortgage contained a personal covenant 
and the sons’ liability is founded on the 
pious obligation imposed by the texts upon 
a Hindu don to pay his father’s debts. It 
is regarded as of no moment whether the 
debt in question here is the original] debt, 
clothed with contractual obligation through 
the personal covenant to re-pay, or the debt 
of record created by the judgment. In 
either case it is said, one has 8 pre-partition 
by which the sons’ shares are burden- 
ed. 

It is next to be observed that the sons: 
were made co-defendants with the fathers 
in the mortgage suit and it was held that 

‘Defendants Nos 5 to 17 are not liable for*the 
claim and their shares in the ancestral property 
are exempted. Defendants Nos. 5 to 18, however, 
shall bear their own costs under the circumstances 
of the costs,” 
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The preliminary decree provided inter 
alia as follows:—‘(4) It is ordered and 
decreed that the defendants Nos. 5 to 17 are 
not liable for the claim.” 

It is obvious that such facts introduce us 
at once to a mass of non-congruous case 
law which centres round the opinion of the 


Board in Brij Narain v. Mangal Prasad (1).: 


Their Lordships there lay down the famous 
five propositions which summarise the autho- 
rities relating to the scn’s liability for the 
father’s debts under the Mitakshara system 
of law. 

Two of those propositions have here been 
Telied upon ; 

“(2) If be is the father and the reversionaries are 
the sons, he may, by incurring debt, so long as it 
is not foran immoral purpose, lay the estate open 
to be taken in execution proceeding upona decree 
for payment of that debt 

(3) If he purports to burden the estate by mort- 
gage, then unless that mortgage is to discharge an 
antecedent debt, it would not bind the estate.” 

Stress has also been laid on a portion of 
the judgment at page 102*, 172, : 

“ ... If looked at straight in the face, what 
position could be more anomalous than this A 
father who is manager, borrows a like sum from A 
and B To A he gives a mortgage onthe family 
estate containing a personal covenant. To B he 
gives a simple acknowledgment of loan. B sues 
and gets a decree; on his decree exccution can 
follow and the estate can be taken. A, suing upon 
his mortgage, cannot recover” 

It is to be noted in passing that their 
Lordships felt the difficulty of the position 
which they were constrained to leave un- 
touched by the principle of stare decisis. ‘It 
is clear that they were purporting to apply 
the law as established by a long series of 
cases and did not hesitate to narrow their 
own observations in Sahu Ram Chandra v. 
Bhup Singh (2) which did not agree with 
the catena of authorities they were con- 
cerned with and which included Kandasamt 
Goundan v. Kuppa Mooppan (3). That case 
we shall have to advert to later. It was 
cited before the Board and neither overruled 
nor criticised. 

It will benoticed in the above quotation 
their Lordships are posing the case of u 
mortgage with personal covenant. It is 
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naturally argued that their Lordships intro- 
duced the personal covenant in order to 
put a case where there is both conveyance 
(mortgage) and contract (covenant). It ig 
then said that their Lordships have in 
effect said that in such a case, i.e, where 
there is a debt secured (contractually) by 
a covenant to repay and (really by a trans- 
fer of a piece of property, the lender cannot 
recover his debt from the sons. If that be 
so, it follows directly that the “debt” re- 
ferred to in preposition No. (2) at page 104% 
excludes a debt secured by a morigage and 
that, therefore, in most cases of loans to 
Hindus with sons, a secured is in a worse 
position than an unsecured creditor unless 
of course the mortgage is binding on the 
family. 

That it is possible to hold two views 
about the meaning of the above decision js 
obvious from the tistory of that authority’s 
treatment by the Allahabad High Court. 

In Gajadhar Pande v. Jadubir Pande (4) 
(before Sulaiman, ©, J., as Le tben WAS, 
and Mukerji, J ) the facts were: A (father, 
morigaged joint ancestral property. The 
loan was not to pay off antecedent debt, it 
was notimmeral. The mortgagee sued A 
alone on tLe mortgage The subject-matter 
was brought to sale. The sons sued for a 
declaration that the mortgage and auction 
sale were not binding on them. The result 
was the action was dismissed on the ground 
that the debt was binding on the sons and 
that proposition No. (2)-applied “debt” there 
including a debt secured’ by a mortgage. 

In Jagdish Prasad v. Hoshyar Singh (5), 
(Sulaiman, C. J., Mukerji and Boys, JJ, 
Sulaiman, O. J., adhered to his view that 
“debt” in propositien Ne. (2) includes mort- 
gage-debt but the other twoJudges held that 
“debt” as used in that proposition did not 
include a debt secured by a mortgage. 

In Jahan Singh v. Hardat Singh (6), 
(Sulaiman, C. J. and Rachhpal Singh, J it 
was held by both Judges that the second 
proposition includes debt secured by a 
mortgage as well as other debts. 

Thus the learned Chief Justice of the 
Allahabad High Court has throughout taken 
the view that proposition No. (2) applies to 
mortgage debts, Mukerji, J. bas taken both 
views, bis second opinion being that it 


| (4) 47 A 122, 85 Ind. Cas. 31; A I R 1925 All, 180: 
32 A LJ 980 


(5) 51 A 136,115 Ind Oas. 775;A I R 1928 All 
598. 26 A L J 1289; Ind. £ wl. (1929) All. 439. 

(6) 57 A 357; 153 Ind. Cas, 187; AI R1935 All. 247: 
(1934; A L J1618; 7 R A 340, 
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case), viz, Peda Venkanna v. Sreenivasa 
Deekshatulu (8) and Arumugham Chetti v., 
Muthu Koundan (9). There it was held, 
that the pious obligation of the sons did, | 
arise during the father's lifetime and that’ ‘ 
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does not. Boys, J. has also taken the view 
that it does not. Rachhpal Singh, J., takes 
the view that it does. 

In Ramkisan Bholaram v.  Shioram 
Kisanrao (7) Pollock, J, held that a mort- 


gage to secure a debt effected neither for 
Necessity nor to pay an antecedent debt was 
not binding on the sons and the estate is 
not bound. It isnot bound bythe mort- 
gage andit isnot bound by the debt. 
Agreeing with the majority view in Jagdish 
Prasad v. Hoshyar Singh (5) he concluded 
that in proposition No. (2) "debt" does not 
include debt secured by mortgage. 

it will be apparent on a perusal of 
the Allahabad decisions ahove cited that 
most ofthe difficulty felt has been due to 
the contrasted cases put by the Board. 
Those cases were put to show -an absurd 
distinction, the distinction being between 
secured and unsecured debts and the re- 
sult being that in one case the “estate can 
be taken” and inthe other case the mort- 
gagee ‘cannot recover”. Were it' not for 
this, there is no difficulty. Proposition No. 
(2) 18 dealing with debt; proposition No. (3) 
is dealing with the burdening of an estate 
by a mortgage. Proposition No, 2 is con- 
cerned with what may be taken in execu- 
tion of a decree given in asuit brought to 
enforce payment of a debt. Proposition 
No. (3) 18 considering neither suit nor exe- 
cution but when a mortgage binds the 
estate. It will be remembered that the 
Board were proceeding lo crystalize an 
anomalous and unsatisfactcry branch of 
law by declaring stare decisis and that they 
had, cited before them, Kandasami Goun- 
dan v. Kuppa’ Mooppan (3) i.e., that was 
one of the “decisions” they felt constrain- 
ed*by and which they did not criticise. 

ln Kandasamt Goundan v. Kuppa 
Mooppan 3)a father executed, alone, a 
mortgage. A mortgage suit was instituted 
‘against father and sons. The mortgage 
was held not to be binding on the sons. 
It was further held that the mortgagees 
were entitled to a conditional decree under 
O. XXXIV, r. 6, against the father per- 
sonally and against the joint family pro- 
perty of himself und his sons (undivided) 
for the deficiency if the sale of the father's 
share disclosed a deficiency. 

The greatest difficulty felt in that case 
arose oul of the Board's observation in 
Sahu Ram's case (2). Against that difficulty 
was Placed the then recent decisions in 
Madras (one of which was a Full Bench 
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‘Mortgage debt incurred by 


the debt involved in a mortgage was an 
antecedent debt which attracted the pious 
obligation of the sons to pay, even though 
the mortgage asa transfer of an interest 
in joint ancestral property failed. The Full. 
Bench view is pithily stated by Sadasiva. 


Ayyar, J., in Arumugham Chetty V. Muthu. 
Koundan (9) as follows: a 
“The uniform course of decisions... .. ... has 


been to treat a really antecedent mortgage debt 
on the same level with a really antecedent simple- 
debt for the purpose of supporting a subsequent 
alienation against the son's share”. ma 
As was pointed out by the learned Obief: 
Justice (Sir John Wallis), the more 
restrictive language used in Sahu Ram’s 
case (2) might have been due to certain: 
rigorous sentences of Sir John Stanley in- 
Chandra Deo Singh v. Mata Prasad (10), 
Sir John Wailis observes at page 727* as 
follows : _ 
“Their Lordships, I cannot help thinking, Were 
influenced by these forcible observations in laying 
down the principle in the way they did. It is; 
however, clear, ¿I think, that Sir John Stanley 
did not intend to lay down that there was any 
necessity to show that the debt was not only 
antecedent but also not incurred on the security 
of the family property, because he does not lay 
down any such restriction in formulating tho 
rule, and because he refers with approval to the 
decision of the Full Oonrt in Badri Prasad y. 
Madan Dal (11). In that case the mortgage in 
question was executed in satisfaction of a prior - 
the father to the 
same mortgagee. It was contended thatthe alie - 
nation was bad because the mortgage was efiected 
in discharge of the mortgagee’s own prior debt 
and was, therefore, not an antecedent debt within 
the meaning of the rule. Sir John Edge, O.J 
with whom the other Judges concurred, rejected 
this contention, and, after citing a Calcutta ruling 
that the purchass money itself which was the 
consideration for & conveyance could not be said 
to be an antecedent debt the point now de- 
cided by their Lordships added: ‘I know of no 
other restriction of the term antecedent debt.” 
This criticism was approved in Brij 
Narain v. Mangal Prasad (1) (where, 
however, there is unfortunately 4 wrong 
reference p. 130 being occupied.by part 
of Sadasiva Iyyer, J.a judgment). 
It will be apparent from the above why 


(8) 41 M 136; 43 Ind. Cas. 225; A IR 1919 Mad. 
1175; 33M L J 519; 22M LT 334; 6 L W 649; (1918) 
MW N55. < 

(9) 42M 711; 52 Ind Oas. 525; AI R 1919 Mad. 75; 
37 iL J 166; 9 L W 565; (1919) M WN 409; 26 M 

(10) 31 A 176; 1 Ind. Oar. 479; 6 A L J 263, - 

(11) 15 A 75; A W N 1893, 52. 
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the Board posed the case of a mortgage 
with personal covenant. They were taking 
a case where there was no antecedent 
debt (in the sense to be understood after 
Sahu Ram Chandra v. Bhup Singh (2) 
as restricted by Brij Narain v. Mangal 
Prasad (1). In such a case where contract 
and conveyance synchronize the mortgage 
would not, by reason of antecedency alone, 
be binding on the estate. It will be 
observed that their Lordships follow the 
illustration at p. 102* with the following 
observation :— 

“It seems to have been felt that if the debt 
for which a mortgage was given was in any 
proper sense antecedent, then it, so to speak, 
escaped the direct infringement of the principle 


that the father manager could not burden the 
estate except for necessity.” 


In other words their Lordships are con- 
trasting the obligation imposed by a mort- 
. gage with the obligation springing from 
a decree on an ordinary debt. The mort- 
gage is not binding; the decree can 
-be executed against the sons’ shares. It 
does nat follow that a personal decree 
having been given, after the father's share 
has been exhausted, against the father, 
thereby creating a debt of record, that debt 
or the original debt which jutifies the pass- 
ing of a personal decree is excepted from 
the debts which the sons are under a pious 
obligation to pay. In our opinion there 
is no e a ground for excluding a debt 
secured by a mortgage from the expression 
“debt” as used in proposition No. 2 of 
Brij Narain v. Mangal Prasad (1). It 
-directly’ follows that such a debt, being 
neither illegal nor iramoral, imposes a pious 
obligation upon the undivided s2ns and, 
a decree having been obtained against 
the father alone, it may be enforced by 
attachment and sale of the entire co-parce- 
nary property: see Sardarilal v. Bharat 
National Bank, Ltd. (12).’ In such case 
it has been held that the decree-holder 
can proceed in execution against the sons’ 
share and need not proceed by a seperate 
suit: Pannalal v. Ram Nand (13) and Muni 
Lal v. Gian Singh (14). Clearly, on the 
view taken above as to the extent of 
proposition No, (2) on such a debt the 
son’s share can be reached in ‘some cir- 
cumstances in execution and a suit by 
the sonto have his share declared absolv- 

(12) 12 Lah, 495; 130 Ind. Oas 838; A I R 1931 
Lah. 716; 32 P L R 744. - 

(13) k IR 1936 Lah. 193, 163 Ind. Cas 95; 38 P L 
R 713,8 R L 1008 


(14) A I R-1931 Lab. 717; 134 Ind. Gas, 1120; 32 P 
LR 709; Ind. Rul. (1931) Lah, 16. 
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ed would fail: Gajadhar Pande v. Jadu" 
bir Pande (4). 


Does it make any difference that here 


-(a) the judgment in the mortgage suit 


exempts the sons’ shares (b) after judgment 
and before execution there is parti- 
tion ? 

As to(a), we feel no difficulty. All that 
the sons’ shares were freed from was the 
burden created by the mortgage. This 
property is not now sought in execution 
because of the mortgage but because of 
the debt which:led to a personal decree, 
which in turn creates a debt of record. 
The question is: Oan that be pursued in 
execution against that sons’ shares? The 
fact that the sons’ shares have been de- 
clared not bound by the mortgage is 
neither here nor there. 

As to (b), a real difficulty discloses itself. 
Tho application for a personal decree was 
entitled in a manner which restricted the 
non-applicants to the four judgment- 
debtors, i. es the defendants Nos. 1 to 
4. It was against them that a personal 
decree was sought and against them that 
it was given. This personal decree was 
doubtless sought, following upon the liberty 
to apply, under the provisions of O. XXXIV, 
r. 6, 

Thus, putting on one side details, this 
is a case where A, father of B, etc, is 
sued inter alia for debt, a personal decree 
is given against A, then A and B, ete, 


-separate then execution is sought to be 


effected. | 

Admittedly the doctrine of lis pendeng 
does not come into play. It is only neces- 
sary to refer to s. 52 ofthe Transfer of 
Property Act to see why. | | 

The partition is thus effective to divest 
A of property. . Whether the shares which 
go to the sons can by suitable procedure 
be maae liable or not is not the question 
now before us.. The question we have to 
resolve is whether it can be taken in execu- 
tion of the decree obtained against A. 

Section 60 of the Uode of O1vil Procedure 
tells us what property of A can betaken. It 
provides as follows :— 

“(1) The following property is liable to attach- 
ment and gals in execution of a decree, namely, 
lands, houses or other buildings, goods, money, 
banknotes, cheques, bills of exchange, hundis, 
promissory notes, Government securities, bunds or 
other securitis- for money, debts, sh#:es in a 
corporation and, save as hereinafter mentioned, all 
uther saleable property, movable or immovable, 
belonging to the judgment-debtor, or over which, 
or the profits of which, he has a disposing power 
which he may exercise for hisown benefit, whether 
the same be held in the name of the judgment- 
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debtor or by another person in trust for him oron 
his behalf,” 
that 


It was 
the words “belonging to the judg- 
ment-debtor, or over which......he has 
8 GIBPCBIDE PCWEF......... “ relate to the words 
“all other saleable property” and not to the 
words “lands, houses....." We cannot 
accept this argument. In our opinion, the 
Code is restricting the decree-holder to 
property which either belongs to the 
judgment- debtor or over which the judgment- 
debtor has disposing power. It was urged 
against the view that if <A dies, the 
decree-bolder can execute against the an- 
cestral property in the hands of the sons 
although piesa | the property after ds 
death no Icnger belongs to A nor has A 
any longer a disposing power and it is 
said the same pcsition should arise if A 
goes out of the family not by death but 
by separaticn. But the reason why the 
deciee could be executed in the case of 
death is that the decree-holder could pro: 
ceed against the scns of one of them as 
legal 1representatives under the fiction 
created by £e 53, Civil Frocedure Code. 

It is clear that it is one thing to say 
that the son cannot be proceeded against 
for such adebt and another thing to say 
that the decree against the father passed 
in a proceeding (the application for a per- 
sonal decree) to which the son was not a 
party, can be enforced by execution against 
the scn's property: see Jagannatha Rao v, 
Viswesam (15). , 

Before we can get at the son’s property 
(the son being now separate from his father 
and the scn’s property being separated by 
metes and bounds from the father’s proper- 
ty) that property must in some way be 
connected with the judgment-debtor. If at 
the time of execution the son were not 
divided, we can immediately see a con- 
nection. The property would be property over 
which the father Las disposing power and 
would, therefore, fall within the class of 
property that can be attached. It would 
therefore be property against which atiach- 
ment could issue in execution of a decree 
obtained against the father. But if the 
fatLer has no disposing power and the 
decree is not against the son, itis dificult 
to see how it can be reached without doing 
violance to s. 60. 

Jt is said that one must give the proper 
meaning to “judgment-debtcr” in s. 60 
“and that proper meaning is found by 


(15) 47 M 621; £0 Ind. Cas. 228; AI R 1994 Med, 
683; 46-M L J590; 19 L W 601, ae ie 
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looking at s. 2 (1): judgment-debtor means 
any person against whom a decree has been 
passed or an order capable of execution has 
been made.” That, however, carries the 
matter no further. The personal decree 
here was passed against the father. It was 
not even sought against the son. 

In Govindram v. Nathulal (16), it was 
held that the holder of a decree passed in a 
suit against the father alone could not 
execute that decree against the son’s share 
after partition. The facts" there were 
different in this that there the suit was after 
partition ; here the application for a per- 
sonal decree was after partition. That makes 
no difference in principle. Govindram v. 
Nathulal (16), agreed with the conclusion in 
Bankey Lal v. Durga Prasad (17). Tet 
was observed in Govindram v. Nathu- 
lal (18) : 

“If the father’s power to dispose of his son's 
share is ‘property’ how can that be attached and 
sold in execution of a decree obtained against the 


father alone after partition when he loses his disposing 
power and therefore his ‘property’ " 


Is is true that tne matter was being 
looked at from the point of view of 
insolvency law rather than s. 60 of the 
Civil Procedure Oode, but if the judgment- 
debtor has lost his disposing power, he has 
lost the only thing which under the pro- 
visions of s.60 makes the property now the 
property of the judgment-debtor’s son 
open to be taken in execution of the 
decree. l 

It is said that this is not the reason 
why the son's property can be taken. The 
trae ground ' of liability isthe son's pious 
obligation aud therefore if the débt is of 
such a kind as to impose on the son a 
pious obligation to pay it, the son’s prop- 
erty can betaken. It is also urged that 
well-known principle established by Pro- 
sunno Kumar Sanyal v. Kali Das Sanyal 
(18), viz., that litigants should not be driven 
to suits when their remedy can be obtained 
in execution, should be applied. As sup- 
porting the view that pious obligation founds 
the right in the decree-holder, Lalta Prasad 


v. Gajadhar Shukul (19) and Raghu- 
nandan Pershad v. Moti Ram (20), are 
stressed. | 


(16) 19 N LJ 148; 170 Ind. Cas, 724: AIR 1987 
Nag. 45:10 RN 76. 

(17) 53 A 868; 135 Ind. Cas. 139;A IR 1931 All. 
612; (1931) A L J917; Ind. Rul (1932) All 27 
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(18) 19 0 683; 19 I A 186;6 Sar. 209 (P O). 
(19) 55 A 283; 149 Ind. Cas. 181; AIR 1983 AJL 

235; (1933) AL J 550; 6 R A 852, 

(20) 6 Luck. 497; 119 Ind. Oas. 449; A IE 1929 

Oudh 406;6O W N 688; Ind. Rul. (1939) Oudh 539, 
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Lalta Prasad v.Gajadhan Shukul (19), 18, 
of course, distinguishable from this present 
case on facts. In that casefather and sons 
were joint, they were. all sued and the 
question was whether the sons were under 
a pious obligation to pay the particular 
debt of the father. That case is no 
authority for the proposition that a separat- 
ed son’s property can be taken in execution. 
On the other hand Raghunandan Pershad 
v. Mott Ram (20), a Full Bench case, is a 
direct authority in favour of the view 
that after partition a son's share can be 
taken in execution of a decree passed 
against the father. Unfortunately neither 
in the order of reference nor in the judg- 
ments is s. 60 of the Oivil Procedure Code 
glanced at. It seems to have been assumed 
that granted ason is liable it follows that 
the son's property can be taken in execution. 
To us, however, it appears equally plain 
that to say a Bon is under a pious obliga- 
tion to pay certain debts is one thing, 
to say his property can be taken in exe 
cution is another. In our view, property 
can only be attached and sold in execution 
if it falls within the kind of property that 
can be attached and sold. What that is 
is found by looking al s. 60. When one 
looks ats. 60, one finds that the property 
in question should either belong to the 
judgment-debtor or he should have a 
disposing power over it. After partition 
the share that goes-to the son does not 
belong to the father and the father has 
no disposing power over- it. Therefore 
such property does not- fall within s. 60. 
Thus it cannot be attached. It by no 
means follows that the son cannot be 
made liable. He could be made liable for 
his father’s debts if he had become a 
surety, he can be made liable undar the 
pious obligation rule. In neither of the 
cases put could his liability take the form 
of having his property taken in execution 


and sold withcut any prior proceedings’ 


brought against him—leaving him to raise 
the question whether his lability as surety 
or under the pious obligation rule precluded 
him from claiming in execution. 

Finally, it is said that the son's share 
can be got at in execution because the 
partition does not ccmpletely divest the 
father of the property allocated to the 
sons but such shares go to the sovs 
burdengd with debts to pay which the 
sons are under a pious obligation. This 
is the same point in a different guise. It 
was not said that the sons held the share 
fo the extent of tue debt “on his (the 
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father's) behalf” within the meaning of 
s. 60. 

It is to be remembered that the law 
we are interpreting is not the Hindu Law 
governing a son's liability, but the codifiec 
law of procedure under which alone that 
liability can now be enforced. In so far 
as the substantive law is concerned, that 
dealing with the actual rights and liabi- 
lities of the parties, it is of course tegu- 
lated by the Hindu Law, but as regards 
the other, the old Hindu Law of procedure 
under which these rights could once have 
been enforced no longer applies, and we 
are now governed in these matters by the 
Code of Oivil Procedure. | 

A point was taken that defendant No. 1 
having died, his sons at least were liable. 
This is a new point taken for the first time 
in reply. We decline to consider it. ; 

The appeal accordingly fails and is dis- 
missed with costs. 

We are obliged to Oounsel for very 
helpful arguments and careful analysis of 
an intricate legal position. 

B. Appeal dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 590 of 1934 
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ROWLAND, J. 
BEAIRODAYAL SAHU AND OTHEBS-— 
PLAINTib¥s —APPBLLANTS 
| VETSUS 
JAGESHWAR SAHU AND OTAHRS—- 
Dasanana a. i 

Chota Nagpur Tenancy Act (VI of 1908), e. l4— 
Baban DAP Le creating zarpeshgi — Landlord resum- 
ing on deathof auch tenure-holder without heirs and 
granting zarpeshgi to another — Suit by new zarpeshgi- 
dar for possession under 8. 11—~Landlord mpleaded 
as defendant —Sutt held good—Limtitation Act (IX 
of 1908), Sch. I, Art. 142 — Person having right and 
title to possession suing for possession — Defendant 
should provetitie—Dispossession as cause of actton— 
Failure to establish—Sutt held should not be dismissed 
—»-Pleadings—Interpretation of. 

Where a person who was granted a tenure areates 
a sarpeshgi in respect of the land and on the death 
of such tenure-holder without heirs the landlord 
resuming the land grants a zarpeshgt to another 
who sues for possession of the land from the original 
sarpeshgidar, the landlord being impleaded as defon- 
dant, thesuit is proparly framed even though the 
landlord is not the plaiotiff. Even ifthe landlord 
were not impleaded, the new garpeshgidar as tne 
transferee of the landlord can equally enforce the 
rights under s. l4, Uhota Nagpur Tenancy Act, just 
as much asthelandlord. | 

Where a persun woo is the admitted landlord 
havinga right and title to the possession of land 
gues for possession, itis forthe defendant to show a 
title to the property in suit, and, it would oeartianly 
not be in the interests of justice to throw out the sult 


628 
ona technical ground that the plaintiff bases his 
suit .n dispossession and fails to establish it, when 
the parties are residents ofa rather ont of the way 
portion ofa backward district, where the Courts 
should ordinarily uee their discretion liberally in 
construing the pleadings and, where necessary, allow- 
ing amendments Order VI, r.17, Oivil Procedure Oode, 
expressly contemplates allowing all necessary amend- 
ments in order todetermine the real questions in con- 
troversy between tbe parties, 


O. A. from appellate decree of the Judicial 
aaa Chota Nagpur, dated May 5, 
Mr. K. K. Banarjé, for the Appellants. 
Messrs. G. C. Mukharji and L. K. Chau”. 
dhuri, for the Respondents. 
Judgment.—This appeal is by the plaint- 
iffs in a suit to recover possession of some 
bakasht lands in village Agra, Police Station 
Tamar, District Ranchi. The history of the 
land is that the owners, defendants Nos. 3 
to6, have given the plaintiffs a zarpeshgi 
lease or mortgage with possession of their 
sixteen annas interest in this and other 
villages fora consideration of Rs. 24,000 by 
a registered deed dated September 5, 1950. 
The previous history of the land as as- 
certained by the Courts below from the 
entries in the Record of-Rights and the 
admitted facts is that this was bakasht land 
of the landlords and had been granted 
. by them to Rajib Rai who had served 
them faithfully asa Dewan. On the death 
of Rajib Rai, the tenure passed to his 
brother Digambar Rai who hypothecated 
the land in suit by a patta dated December 
6, 1927, in the name of defendant No. 1. 
Thereafter the revisional Record of Rights 
began to be prepared and at the khanapuri 
stage Digambar was alive and was entered 
asa tenure-holder with defendants Nos. |. 
and 2 as zarpeshgidare under him. While 
attestation was pending, Digambar died 
and the landlords resumed his tenure for 
lack of heirs. There was a dispute regard- 
ing the lands now in suit. They were 
entered as bakasht lands but the possession 
of defendants Nos. Land 2 was recorded. 
The Record of Rights was finally published 
on July 21, 19380. Then comes the zarpeshgi 
in favour of the plaintiffs on September 5, 
1930, and in 1933, there was some dispute 
regarding possession in Criminal Oourts. 
The finding of the Oriminal Oourts was 
that defendants Nos. ] and 2 were in 
session. The plaintiffs in their plead- 
ing ignored Rajib, Digambar and 
Digambar’s transfer to defendants Nos. 1 
and 2 and pleaded that they had obtained 
actual ag an of the disputed land from 
which they were dispossessed in 1933 after 
jhe criminal 


proceedings. This and 
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the entry in the Record of Rights are 
propounded as the cause of action for the 
suit. 

The Munsif held on the basis vi the 
settlement records that the tenure of Rajib 
and Digambar had been resumed on the 
death of the latter but that defendants 
Nos. 1 and 2 had continued in possession. 
On that finding itis argued that the suit 
ought clearly to have been decreed having 
regard to s. 14, Ohota Nagpur Tenancy 
Act, which describes the consequences of 
the resamption of a resumable tenure. 
All rights or interests created without the 
consent or permission of the grantors by 
the grantee on the tenure shall be deemed 
to be annulled subject to exceptions with 
which we are not concerned. In appeal the. 
Judicial Commissioner appears to have been 
inclined to think that the defendants had no 
title to continue in possession of the land 
after the death of Digambar, the lands 
having been resumed and enambrances 
annulled under s. 14. But he did not come 
to a finding on this question being of opi- 
nion that it did not arise in the present: 
suit as the landlord was not suizg the 
defendants and was not a party to this 
suit. Here the learned Judicial Commis 
sioner fell into an error of record. It 
was true that the landlords were not plaint- 
iffs, but they had been impleaded as defend- 
ants Nos. 3 to 6 and the suit was properly 
constituted. Even if they had not been 
impleaded, the plaintiffs as the persons to 
whom they had transferred the right to 
present possession could equally well 
enforce that right by a suit just as 
much as the landlords themselves could 
enforce it. Therefore, if. the tenancy 
was resumed, the plaintiffs had a right 
to re-enter on the disputed land and the 
contesting defendants had no title to resist 


mM. 

Mr. Mukharji for the respondents was 
unable to urge that there was any possible 
defence on the merits, but he said that the 
suit had rightly been dismissed becuuse it 
was based on a cause of action which she. 
plaintifs have failed to establish, namely 
dispossession on a specified date and that 
to allow the plaintifis to succeed in this 
suit wonld be letting them set upa new 
case which the defendants were not in the 
Courts below called upon to meet. The 
answer is that defendants Nos.3 tọ 6 are 
the admitted landlords having ‘a right and 
title to the possession of every dhur of 
land within their estate unless and until 
some one can show a title to defeat them 
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and the plaintiff stand in the shoes of 
defendants Nos. 3 to 8. Therefore, it was 
for the defendants to show atitle to the 
property in suit, and it is not until the 
defendants have set up a title that the 
occasion arises for the plaintiffs to rebat 
it. It would certainly not be in the 
interests of justice to throw out the suit 
of the plaintiffs on such a technical ground 
the parties being residents ofa rather out 
of the way portion of a backward district, 
where the Oourts would ordinarily use 
their discretion liberally in construing the 
pleadings and, where necessary, allowing 
amendments. Order VI, r. 17, Civil Proce- 
dure Oode expressly contemplates allowing 
all necessary amendments in order to 
determine the real questions in controversy 
between the parties. The learned Judicial 
Commissioner has expressly abstained 
from coming to a finding whether the 
tenure of Digambar has been resumed or 
not and whether the defendants have any 
title after his death. The appeal must be 
remanded under O. XLI, r. 25,for a finding 
on these two questions and the record 
should be returned to this Oourt as 
soon as possible with the necessary finding, 


D. Cage remanded. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 98/41 of 1937 
January 22, 1938 
Miz AaMaD, J. 
SURJAN SINGH BHAI MURLI SINGH 
-——D gone HoLpak—A PeRLLANT 
VETEUS 
RAM SINGH BHAI MURLI SINGH-— 
J UDGM BNT- DRBTOR—RESPONDENT 
Civil Procedure Code (Act V of 1908, a, 51, proniso, 
cl. (b}—Judgment-debtor after decree selling his 
property and getting consideration but not paying 
decretal amount —Liabtisty to be detained in civil 


prison. 

Where after the passing of the decree the judg- 
ment-debtor sold his property, received the consi- 
deration but did not pay the decretal amount ora sub. 
stantial part thereof: 

Held, that cl. (bj, af the proviso to a,51, Civil 
Procedure Oode, came into play and the judgment- 
debtor was liable to be detained in civil prison. 

O. A. from the order of the Senior Bub- 
Judge, Peshawar, dated June 14, 1937, 

Lala Charanjit Lal, for the Appellant. 

Lala Wazir Chand, for the Respondent. 


Judgment.—Surjan Singh had a decree 
against Ram Singh. He applied that Ram 


Singh should be detained in civil prison. 
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Ram Singh pleaded exemption under the 
proviso to s8. 51, Civil Procedure Oode, which 
has been enacted by the Legislature by Act 
No. XXLof 1936. Evidence was led by both 
parties. Ram Singh himself admitted on 
May 1, 1937, that about 7 or 8 months before 
that date he had sold his 0-1-3 share in 
the Peshawar Talkies to one Nirmal Singh 
for Rs. 2,500. Nirmal Singh deposed that 
Ram Singh had sold his share to him for 
Rs. 2,500, that intimation of the sale was 
sent to the Registrar of Firms in November 
1936, and that he had paid the considera- 
tion to Ram Singh in four instalments of 
Rs. 500, 700, 800 and 500. The trial Judge 
remarked that the judgment-debtor had 
been receiving some money but as his 
daughter was ill and he was out of work, 
the receipt of the money could not be held 
to mean that he was able to pay the decretal 
amount. He, therefore, refused to send 
him to prison. Surjan Singh has come up 
on appeal to this Gourt. The proviso to 
s. 51, Oivil Procedure Code, is in the follow- 
ing terms: | 

“Provided that where the decree is for the pay- 
ment of money execution by detention in prison 
shall not be ordered unlese, after giving the judg- 
ment-debtor an opportunity of showing cause why 
he should not be committed to prison, the Oourt for 
reasons recorded in writing, is satisfled (a) that 
the judgment-debtor, with the object or effect of 
obstructing or delaying the execution of the decree 
(i) is likely to abscond or leave the local limits of 
the jurisdiction of the Court, or (si) has, after the 
institution of the suit in which the decree was 
passed, dishonestly transferred, concealed or remov- 
ed any part of his property, or committed any 
other act of bad faith in relation tu his property; 
or (b) that the judgment-debtor has, or has ha 
since the date of the decree, the means to pay the 
amount of the decree or some substantial part 
thereof and refuses or neglects or has refu 
neglected to pay the same, ..-..2-- +s 


It was pointed out by the Oounsel for 
the appellant that the decree was passed 
on July 1, 1936, and that the transfer of his 
shure in the Talkies by Ram Singh in 
favour of Nirmal Singh took place after 
that date. Counsel argued thatin the cir- 
cumstances the respondent had received 
moneys after the passing of the decree 
which he could have used to pay the 
decretal debt of roughly about Ks. 1,500 
and contended that the fact that he had 
neglected to do so deprived him of the 
protection afforded by the proviso to 8. ol, 
Civil Procedure Ocde Learned Counsel for 
the respondent met this aigument by say- 
ing that his client bad recovered the money 
from Nirmal Singh long before the sale and 
that the sale took place only to liquidate 
past debts, 


630 


I have been through the record and have 
not been able to find any evidence to sub- 
stantiate the allegation of the Counsel for 
the respondent. Nirmal Singh definitely 
States tbat the intimation of the sale was 
sent to the Registrar of Firms in Novem- 
ber 1936 and the consideration was paid. 
It does not require an argument to show 
that the consideration could not have pre: 
. ceded the sale. At any rate, Nirmal Singh 
was not asked whether the sum had been 
borrowed previous to the sale and the 
“ normal) presumption would be that the price 
. was paid after the sale had been effected. 
It is obvious that the respondent received 
Rs. 2,500 and did not make an attempt to 
pay up the amount of the decree cr a 
substantial part thereof. Consequently 
cl. (b) comes into play and he becomes 
_liable to be detained in civil prison. I 

accept the appeal, set aside the order of 
the trial Judge and hold that Ram Singh 
18 not protected by the proviso to s. 51, 
Civil Procedure Code. Appellant shall 
- have his costs in this Court. Pleader’s 
fee Rs. 18. 


D Appeal accepted. 





PATNA HIGH COURT 
Appeal from =e Decree No. 408 of 


R a anuary ie a 
OURTNHY-1EERBLL, O. J. AND James, J. 
GAJANAND MARWARI— DEFENDANT 
APPELLANT 

VETSUB 
-NONIDH LAL anp ANOTRHER—PLAINTIFPS 


E - — RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXT 
r. 1038—Suit Jor possession and declaration—Swit 
decreed—Delivery of possession given— Plaintiff 
asking for T writ as report of serving peon on 
first, was defective—Court holding plaintiff got pos- 
sesston and being again dispossessed must file fresh 
suit— Fresh suit filed—Dependart putting up bar of 
limttatton—Ttme taken by previous litigation, ex- 
clusion of—Suit held within time— Question of pos- 
session held res judicata—Time, when runa—Limita- 


tion Act (IX of 1908), 4 14—Court-fee—Plaing under 
Procedure Code—Court-fee i 


0. XXI, r. 108, 
Papi the pl 
en the plaintiff's application 

r. 97, Civil Procedure Code. was pjah ae 
brought a suit for possession and declaration in 
1926. The suit was ultimately decided in his favour 
by the High Court in 1930, ‘Delivery of possession 
was given tothe plaintiff who applied for re-iss 

of the writ since the servin peon’ a 
defective. On September 19, 1932, 


Civil 


ite party 
e plaintiff 
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thereupon again filed a suit for possession. The 
contention of the opposite party was that it was in 
possession of the property since 1919 and that the 
suit was barred by time: 

Held, that the matter that the plaintiff had ob- 
tained possession was rea judicata : 

_ Held, also, that the time taken by the previous 
litigation, 4 e, from 1926, to the time of the decision 
of the High Oourt delivered in 1930, must be excluded 
from limitation. Srimatét Nrityamont Dassi v., 
Lakhan Chunder Sen (1), relied on. 

Held, further, that the decision of the Oourt in 
1932, that the plaintiff obtained Lee of ths 
entire property under the original writ, established 
& date of possession by the plaintif, making the 
present sujt well within time. 

Obiter.—Ad valorem court-fee is not payableon a 
plaint under O. XXI, r. 103, Civil Procedure Code. 


A. from the decree of the Subordinate 
Judge of Monghyr, dated June 10, 1936, 
reversing that of the Munsif Beguserai, 
dated December 17, 1935. 

Dr. Dwarka Nath Mitter and Mesers. 
Mahabir Prasad and B. B. Saran, for the 
Appellant. 

Messrs. B. C. Mitra and J M. Ghosh, for 
the Respondents. 

Courtney-Terrell, C. J.—This is an 
appeal from the appellate decree of the 
Subordinate Judge of Monghyr in which 
he reversed the decision of the Munsif of 
Begnserai. The suit was brought for 
possession of a house and a small piece 
of land in Beguserai, and the only material 
question we have to decide is whether 
the suit is barred by limitation. The his- 
tory of the events that have led to this suit 
so far as they are material to this deci- 
sion are these. Baldeo, who was then the 
owner cf the property, on September 24, 
1802 mortgaged a certain amount of prop- 
erty including that in dispute (the property 
with which we are concerned being fote 
right) to one Gopi Lal for Rs. 12,000 odd. 
In 1915 a suit was brought by the heirs 
of the mortgagee against the heirs of the 
mortgagor, and that snit was decreed on 
Décember 12, 1916. Thereafter the heirs 
of the mortgagee assigned the decree to 
the plaintifs. The plaintiffs executed the 
decree and purchased the mortgaged prop- 
erty at ths mortgage sale on March 22, 
1922.8 When they attempted to take pos- 
session they found themselves resisted by 
the defendants who are third parties alto- 
gether. Proceedings for summary decision 
of the matter were taken under O. KAL 
1. 9 but were dismissed, the decision 
being in favour of the defendants that 
they were in possession on their own 
account under a bona fide claim of right. 
Therefore in 1926 the plaintiffs brought a 
suit under O. XXI, r. 103, for the ordinary 
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declaration and recovery of possession. 
It was considered at the time by the Court 
that the plaintifs would have to pay court- 
fees on that part of the claim which 
amounted to a prayer for recovery of pəs- 
session—an erroneous View —but the plaint- 
iffs did not pay the court-fees. The result 
was that when the plaintiffs’ suit came on 
before the Munsif he disallowed the plaint- 
tiffs claim excepting so far as it related 
to the declaration of right to possession 
by the plaintiffs, and based his refusal 
to allow recovery of possession upon the 
fact that the court-fees which he consi- 
dered necessary had not been paid. The 
lower Oourt of appeal dismissed the suit 
entirely. But when the matter came on 
before the High Oourt, the ultimate re- 
sult was that the decree of the Munsif 
was restored, so that they obtained a mere 
declaration but the decision under O. XXI, 
T. 99, was set aside. The plaintiffs then 
went to the Subordinate Judge again and 
asked for a writ of possession and for de- 
livery of possession tc them of the land 
in suit. The writ was properly issued and 
was served on September 21, 1930, Sub- 
sequently, considering the form of the 
serving peon’s report to be unsatisfactory 
the plaintiff applied for re-issue of the 
writ. Their application was opposed by 
the defendant Gajanand Marwari. The 
Subordinate Judge considered the matter 
and decided on September 19, 1932, that on 
the original delivery of possession con- 
sidering the report of the peon and the 
evidence that was brought before him, he 
considered that the plaintiffs had actually 
obtained possession on the earlier occasion. 
He took into account the contention that 
there were three items of the property, 
that is to say, a well, a house and some 
trees of which it was said that the plaintiffs 
had not actually obtained possession, but 
he held us a fact that as far asthe entire 
property was concerned, possession had 
actully been obtained by the plaintiffs. 
He farther held that the further disposses- 
sion complained of by the plaintiffs as 
against the defendants was dispossession 
by the defendants after they had been put 
into possession by the peon and rightly 
held in the circumstances that a fresh 
taking of possession by the defendants 
after the plaintiffs had come into possession 
under @ writ of delivery of possession was 
a matter for further litigation. Now the fact 
is that in subsequent proceedings through- 
out, that decision of the Subordinate 
Judge has been misunderstood. We have 
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examined it carefully, and we have no doubt 
that that was the effect ofthe Subordinate 
Judge's decision in the clearest possible 
terms. Therefore finding themselves out 
of possession again, the plaintiffs begun the 
present suit for possession. The Munsif and 
the Subordinate Judge who heard this case 
misunderstood the previous order of the 
Subordinate Judge completely, and they 
were under the impression that the pos- 
session had not actually been obtained 
under the first delivery of possession but 
merely that some kind of symbolical 
possession had been obtained and actual 
possession had not been obtained. Had 
they examined the judgment of the 
Subordinate Judge when he then deliver- 
ed his decision on this matter they would 
have seen that that matter was for ever 
closed as between the parties. They 
proceeded to deal with the matter afresh 
and reached a decision that possession 
had not been obtained, and having 
regard to the Subordinate Judge's first 
decision and the fact that the matter 
was closed between the parties as 
res judicata the reasoning upon which their 
decision has been granted is not material, 
nor is it necessary for us to examine it. 


Now we come tothe case of the defend- 
ants. The defendants say that they had been 
in possession by a grant from the original 
landlord and they dated the settlement 
from the year 1919. The lower Appellate 
Gourt held that in fact the defendants 
had been in possession but the matter of 
the alleged settlement had been decided 
against the defendants in the earlier suit 
of 1926. The objection has been taken to 
this suit on the ground that it is barred by 
limitation. The objection was, however, 
dismissed by the Subordinate Judge. At 
the time of the original suit the defendants 
had, if their possession be taken as from 
the year 1919, only been in possession for 
less than seven years. The former suit 
was begun in the year 1926 and considered 
as a suit for possession as indeed it was and 
was brought within time. ‘The plaintiffs by 
bringing the original suit did all in their 
power to recover possession, and the time 
from the commencement of tbe suit 
of 1926 ending up with the decision 
of the High Court delivered in 1930 
must be excluded from the period of 
limitation and the principles of such an 
exclusion of time were fully explained by 
the Judicial Committee of the Privy Council 
in the case of Srimatt Nrityamont Dassi v, 
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Lakhan Chunder Sen (1). If this period be 
excluded, then it is clear that whatever 
point of time as the start of limitation be 
taken in this particular case, the present 
suit is brought within time. Moreover, 
under the decisicn of the Subordinate Judge 
of September 19, 1932, when the plaintiffs 
applied for the issue of a further writ of 
possession after the service of the first 
writ, the holding by the Subordinate Judge 
asa fact between the parties that the 
possession asserted by the defendant only 
took place after the original writ of posses- 
sion in favour of the plaintiffs was given 
effect to, establishes a date of posgession by 
the plaintifs which makes the present suit 
well within time. Inasmuch as the 
arguments have largely proceeded upon a 
wrong assumption as to what the proper 
interpretation of the learned Subordinate 
Judge's decision was, no other argument 
becomes really necessary for the con- 
sideration of the merits of thia appeal. The 
present suit on any basis is a suit rightly 
brought for possession. The earlier 
decision is not a decision which makes the 
question of present possession a matter of 
res judicata, because delivery of posses- 
sion was made as a consequence of the 
decree in that suit, and it was held that the 
subsequent possession by the defendant 
originated subsequently to service of that 
writ. There can be no question, therefore, 
of res judicata on the basis that 
this matter had been litigated or 
might have been litigated in the earlier 
suit. Thesetwo points are really the only 
materia! points in this appeal, andin my 
opinion, they have no substance. On the 
argument which proceeded on the erroneous 
notion s to what the Subordinate Judge's 
decision had been, a number of interesting 
and important questions arose which it is 
not necessary to deal with specifically, but 
I would like to express my appreciation of 
the extremely clear and very concise 
argument addressed tous by Mr. Mitra on 
behalf of the plaintifs The result is that 
the appeal fails, and the appellant will pay 
the costs throughout. 

James, J.—1 agree. 

D. Appeal dismissed. 

(1) 20 OW N 528: 33 Ind. Oas. 458; 30M L J 
529: (1916) 1 M W 332; 3L W 471; 18 Bom. L R 


N 
418, 240 LJ1;20M LT 10: 43C 6€0; AIR 1916 
P O96 (P 0). 
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CALCUTTA HIGH COURT 
Civil Appeal No. 247 of 1938 
June 10, 1937 
B. K. MUKARRIHA, J. 
Srimatt JOYGUN NESSA BIBI- PLAINTIFF 
—ÅPPELLANT 
Versus 

MAHAMMAD ALI BISWAS—Dkgggnpant 

~~-RESPONDENT. 

Muhammadan Law -- Marriage — Essentials for 
validity—Minor girl contracting marriage herself 
—Father giving consent though not acting as legal 
guardian—Girl attaining age of dispretion but not 
age of puberty — Marriage, if void — Option of 
puberty, 1f can be availed of. | 

Under Muhammadan Law the understanding is 
the essential sine qua non ofa capacity to enter into 
a marriage contract and even ifa boy or girl has 
attained the age of puberty, if he or she is devoid of 
understanding, there could not be any valid marriage 
under any circumstancee whatever. In the case of a 
boy or a girl who has attained the age of discretion 
but has not attained the age of puberty, the marriage 
is not valid unless the legal guardian hus consented 
to it. Where the father who is the legal guar- 
dian for the purposes of marriage has given his 
consent to the marriage in the sense that he 
approved of the bridegroom, settled the terms of the 

abin-nama and himself invited the bridegroom 
party to come over to his house on the day of 
marriage but has not acted as a guardian and the 
girl who has attamed the age of discretion ein 
not of puberty, contracts the marriage herself, the 
marriage is not void ab initio and the girl can 
exercise the option of puberty provided no circum- 
stances are present to disentitle her to the exercise 
of such right. 


O.A. against the appellate decree of the 
Sub-Judge, First Court, Dacca, dated 
August 28, 1935. 

Mr. Abul Hussain, for the Appellant. 

Mr. Bhupendra K. Basu, for the Respon- 
dent. 

Judgment.—This appeal is on behalf of 
the plaintiff and it arises out of a suit 
commenced by her for a declaration that 
her marriage with the defendant was null 
and void and did not confer on the latter 
the rights of a husband. In the alterna- 
tive, she claims that even if the marriage 
was not void ab initio, the nuptial tie was 
dissolved by her exercising the right of 
talak which was given to her by the 
Kabin-nama and under which on the hap- 
pening of certain contingencies she could 
get herself divorced from her husband. 
There was also a prayer fora permanent 
injuncticn restraining the defendant from 
cleiming restitution of conjugal rights. The 
material allegations upon which the plain- 
tiff came to Court may be shortly stated as 
follows: The plaintiff says that sha was 
a minorand had not attained the age of 
puberty at the time when she was made 
to go through a form of marriage with the 
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defendant on Aswin 24, 1339, B. S. She 
herself purported to give consent as if she 
was majcr although her age at the time 
did not exceed 10 cr ll years and in the 
marriage register her age was falsely stated 
to be 15 years. In the Kabin-nama which 
was executed atthe time of the marriage, 
the defendant promised inter alia that he 
would reside allthe time in the house of 
his father-in-law, and in case he stayed 
elsewhere he would pay asum of Rs 7 to 
the plaiatifi for her maintenance. The 
plaintiff asserts that the defendant is a 
man of bad character and he left his 
father-in-law's house in voilation of the 
terms of the Kabin nama in Falgun 1340 
B. S. Under these circumstances she exercis» 
ed the right of talak which was given to her 
by his Kabin-nama. 

The defence of the husband was that the 
‘plaintiff had attained the age of puberty 
at the time of marriage and her age was 
15 or 16 years at that time. It was said 
further that the father had given consent 
to the marriage and that the defendant 
did not execute any Kabin-nama. It was 
stated also that the-terms of the Kabin- 
nama were illegal and opposed to public 
policy and hence were not binding on the 
Parties. ‘The trial Court decreed the suit, 
He held that the plaintiff had not attained 
the age of puberty at the time of her 
marriage and though the father did approve 

the marriage and settle the terms of 
the Kabin-nama, he did not act as a guar- 
dian of the marriage and did not express 
consent on behalf of his daughter who 
purported to give consent tothe marrisge 
as a person sut juris. Under these cir- 
cumstances the trial Court held that the 
marriage was null and void and the plain- 
tiff was given a decree to that effect On 
the second point the Munsif was of opinion 
that the Kabin-nama was undoubtedly 
executed by the defendant but that the 
terms were opposed to public policy and 
could not be enforced in a Court of Law. 
Against this decisicn there was an appeal 
taken by the defendant to the lower Ap- 
pellate Court. 

The Subordinate Judge who heard the 
appeal upheld the finding of the trial 
Judge on the second point, but on the first 
point he reversed the decision of the Munsif 
and dismissed the plaintiff's suit. The 
Subordinate Judge was of opinion that the 
plaintiff being above the age of seven years 
had attained the age of discretion, though 
not the age of puberty, under Muham- 
madan Law. She could, therefore, contract 
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a marriage which should be operative if 
the father or her legal guardian had con- 
sented to it. The Oourt found that the 
father had consented to the marriage even 
though he, did not act as a guardian. of the 
marriage for fear of being prosecuted under 
the Child Marriage Restraint Act. The 
marriage accordingly was held to be valid 
and the plaintiff's suit was dismissed. 
It is against this decision that the present 
second appeal. has been preferred, and 
Mr. Abul Hussain, who appears for the 
appellant, has assailed the propriety 
of the lower Court's decision on the 
point that the lower Appellate Court 
clearly mis-appreciated the law in coming to 
this finding on the legality of the marriage. 
The marriage, according to Mubammadan 
Law, is a civil contract, the object of which 
is to legalise sexual intercourse and the pro- 
creation of children. To quote the language 
of Baillie: 

“The pillare of marriage as of other contracts 
are eejab-o-kubool or declaration and accept- 
ance, e first speech from whichever side it 
might proceed is the declaration and the other the 
acceptance. (Baillie'’s Digest of Muhammadan Law, 
Chap I, p. 4.)” 

This necessarily leads to the question 
as to who are competent to enter into this 
contract. On this point Mr. Ameer Ali on 
his work on Muhammadan Law re-produceg 
this passage from Fatwai-Alam-Giri which 
has been also quoted in its entirety by 
Baillie in his Digest: The quotation rung 
thus: 


“Amongst the conditions which are requisite for the 
validity of a contract of marriage are understand- 
ing, puberty and freedom in the contracting parties 
with this difference whilst the first requisite 15 
essentially necessary for the validity of the marriage 
as-a marriage cannot be contracted by a majnun 
(non compos mentis) or a boy without under- 
standing. The other two conditions are required 
only to give operation to the contract as the 
marriage contracted by a minor possessed of under- 


“standing is dependent for its operation on the 


consent of his guardian, (Fatwa-i- 
p. 377).” 

It is clear from this that the under- 
standing is the essential sine qua non of a 
capacity to enter intoa marriage contract 
and even if a boy or girl has attained 
the age of puberty, if he or she is devoid of 
understanding, there could not be any valid 
marriage under any circumstances what- 
ever. Inthe case of a bey ora girl who 
has attained the age of discretion but has 
not attained the age of puberty, the law 
seems to be this thal the marriage is not 
valid unless the legal guardian has con- 
sented to it. The question arisea in this 


m-Giri, VoL I, 


case as to whether the second requirement 
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has been fulfilled here. The Courts below 
obviously have come to the conclusion that 
the father who was admittedly the legal 
guardian for the purposes of marriage had 
given his consent to the marriage in the 
sense that he approved of the bridegroom, 
settled the terms of the Kubin-nama and 
himself invited the bridegroom party to 
come over to his house on the day of mar- 
riage. It is a fact, however, which cannot 
be disputed that the marriage was not 
really contracted for the minor plaintiff by 
the father. In other words it was not the 
father who expressed consent at the time 
of marriage on behalf of the bride as her 
legal guardian. The question is whether 
under such circumstances there could be a 
Valid marriage under the Muhammadan Law. 
It seems to me thatif under the Muham- 
madan Law the minor who has not attained 
the age of puberty lacks the legal capacity 
to enter into a contract on her own behalf, 
the father or the guardian ought to act on 
behalf of or ag representative of the girl, 
so that his consent may be really the 
consent expressed on behalf of the bride 
and in a case like this, where the contract 
was really between the plaintiff and the 
defendant and not between the father of 
the plaintiff as representing her, it may 
gcem at first sight that there was no offer 
or ucceptance, no declaration and consent 
which the Muhammadan Law lays down 
as essential requirements to constitute a 
valid marriage. Mr. Bose, who appears for 
the responden”, has, however, drawn my 
attention to certain passages in Ameer 
Ali's Book, which lead me to suppose that 
the proposition cannot be stated as broadly 
as that. In the first place the passage in 
Fatwa-isAlam-Giri, quoted at p. 275 of 
Ameer Ali's Book, Vol. 2, Edition 9, runs 
as follows : 

“Tt is otherwise, however, in the caseof a marriage 
contracted by s Sarir “It is valid”, says the Fatwa-i- 
Alam-Giri, “though dependent for its operation on 
the consent of the guardian.” 

Then again ib is said ia s. 5 which deals 
with guardianship for the purposes of 
marriage that when a minor girl, who has 
no relation that can stand inthe situation 
of a wali, contracts herself in marriage and 
there is no Kazi from whom sanction may 
be obtained, the marriage is not void but 
will take effect on her attaining the 
majority and ratifying the contract. From 
these passages it seems to be clear that it 
is not that the minor child under such 
circumstances, provided she has attained 
the age of discretion, lacks the legal 
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personality which alone would entitle her 
to enter into a valid contract; that the 
contract is really a contract on her part, 
but she being below the age of puberty 
the consent of the guardian or the father 
is necessary for the purpose of supplying 
the deficiency in the intellect of the child 
and for ensuring that the act was one 
which was conducive to her interest. If 
this is the legal position, then the act of 
entering into that contract of marriage 
must be deemed to be the act on the part 
of the child, provided she has attained the 
years of understanding, but the consent of 
the father would bea condition precedent 
to makethe act valid and bindingon her 
ag otherwise it would be presumed to be 
one which is not beneficial to her interest. 
In this particular case the position obvi- 
ously is this and this is inferrable from the 
facts found by both the Oourts below that 
the whole thing was done with the con- 
sentof the father, though the father being 
afraid of the penalties under the Ohild 
Marriage Restraint Act did not appear as 
the guardian of the daughter at the time 
of the marriage. 

I think, therefore, that it cannot be said 
under these circumstances that the mar- 
riage was a nullity out and out. The legal 
position would be that the marriage was 
contracted not by the father on benalf of 
the plaintiff and the father also did not act 
as guardian of the marriage. She herself 
entered into that contract but with her 
father’s agsent, and in a case like this obvi- 
ously she can exercise whatis called the 
option of puberty provided no circumstance 
is present which would disentitle her to 
the exercise of this right. This question, 
however, was not mooted for decision in 
auy of the Courts below, although there is 
much in the evidence upon which a case of 
repudiation of the marriage on attaining 
puberty could be attempted to be made 
out. i think in the interests of justice and 
to avoid a further litigation, the plaintiff 
should be allowed an opportunity to make 
an alternative case, that on attaining 
puberty she has exercised the option of 
repudiation under the Muhammaden Law. 

I therefore affirm the finding of the 
lower Appellate Court that the marriage 
is not void ab initio and that there was 
no right of talak validly given to the wife 
under the Kabin-nama by which she could 
get herself divorced from her husband, but 
that she was entitled to show that “the 
marriage not being contracted on her be- 
half by her father, there was an option of 
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repudiation in her on her attaining puberty 
and tke case should be sent back to the 
trial Oourt in order to give her an oppor- 
tunity to make out this case. The case, 
therefore, is sent back to the trial Court in 
order to enable her to amend the plaint by 
introducing a claim based on her right 
to repudiate the marriage on attaining 
puberty, if she is so advised, and the defen- 
dant being given an opportunity to put in 
any additional written statement, the trial 
Court will decide the point either on the 
evidence already adduced or such other 
additional evidence as both parties might 
think fit to offer. On considering the 
entire evidence the trial Oourt will come 
to a conclusion as to whether or not the 
plaintiff is entitled to a declaration that 
the marriage has been repudiated by exer- 
cise of her option of repudiation on attain- 
ing puberty. As this is really an indul- 
goce given to the plaintiff, although she 
id not make a specific point in the plaint, 
I think the plaintiff-appellant will be 
bound to pay to the defendant- respondent 
costs of this appeal, hearing fee being as- 
sessed at two gold mohurs. Costs of tke 
Court of Appeal below would stand. Fur- 
ther costs of the trial Oourt will abide the 
result. 

D. 
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PATNA HIGH COURT 
Criminal Revisions Nos. 493 and 494 
cf 1937 
November 26, 1937 
FAZL ALI AND ROWLAND, Jd. 
AKHIL KISHORE RAM—Patitionge 
VETSUS 
EMPEROR—Oppositu Party 

Penal Code (Act XLV of 1860), s 415—~Accused 
advertising “Gupta Mantra’ — Advertisement giving 
out that no efforts required for its effects — Cash 

ice offered in case of fatlure — Mantra with in- 
struction which hardio follow- Accused held guilty 
of cheating — Criminal Procedure Code (Act F 
1898), s. 639-B — Scope — Whether contemplates that 
presiding officer should put himself in posttion of 
witness. 

The accused advertised “Gupta Mantra” by read- 
ing which people would achieve desired object with- 
out any ip or efforts on their part. The ac- 
cused advertised a cash prize in case it was proved 
fallible A person replied the advertisement, got in 
return the alleged Mantra along with certain in- 
struction, as for example, looking at the moon for 
fifteen minutes without winking, a feat which, if not 
impossible, at any rate beyond the powers of 
ordinary human being except by long training and 
preparation. Thus the instructions were contrary to 
the claim made in advertisement and could not be 
observed without great efforts and pre tion : 

Held, that the accused was guilty of cheating. 
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Bection 539-B of the Oriminal Procedure Gode 
which empowers the Oourt to make a local inspection 
does not contemplate a procedure by which the presid- 
ing officer would, to all intents and purposes, put 
himself in the position of a witness in the case. 

Or. R. from the orders of the Sessions 
Judge, Patna, dated August 13, 1937 

Messrs. P.C. Manuk and Rajkishore 
Praead, for the Petitioner. 

Mr. K. K. Banarji, for the Opposite 
Rowland, dts 

owland, J.—These two applicati 

have bcen heard together, the facts in both 
being similar. The petitioner wag brought 
before ihe Magistrate on six charges which 
were tried in two batches of three each, 
and was convicted of cheating on all the 
charges and sentenced in each trial ta 
undergo rigorous impriscnment for 18 
months. These sentences have been directed 
to run concurrently. He was also sentenced 
at each trial to pay a fine of Rs. 500, in 
default, to suffer further rigorous impri- 
sonment for six months; the sentences of 
fine and of imprisonment in default are 
cumulative. Appeals tothe Sessions Judge 
of Patna were dismissed. 

In revision, some technical objections 
have been taken in the petition against 
the manner of institution and the regular- 
ity of conduct of the proceedings at the 
trial. -But Mr. Manuk at the hearing did 
not press these; indeed there is nothing in 
them of substance. The main argument 
put forward on behalf of the petitioner jg 
that assuming him to have done those 
things which the Courts below have found 
that he did, he has committed no offence 
and the second contention is that even if 
the acts amounted to cheating, the sen- 
tencesimposed are excessive. The facts are 
‘that the petitioner Akhil Kishore Ram re. 
sides at Katri Sarai. Police Station Giriak 
in Patna District, where in his own name 
and under thirteen other aliases he carries 
on a business of selling charms and in- 
cantations which he advertises in a number 
of newspapers in several provinces of India 
and despatches by value payable post to 
persons answering the advertisements. Bix 
of these transactions have been the sub- 
ject-matter of the charges. 

Mr. Manuk at the outset asked us to 
bear in mind that what he called the 
materialist attitude which regards spells 
and charms as & fraudulent pretence and 
sale of them as a swindle, though widely 
held, is not shared by a large body of opi- 
ion in the East particularly in India and 
among Hindus, where the efficacy of magical 
incantations is still relied on by many 
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and thought to have a religious basis; and 
he maintained that there was nothing in 
the evidence to show that the petitioner 
did not propound the spells or incantations 
advertised py him in good faith and with 
a genuine and pious belief in their efficacy 
he urged that a conviction should not be 
founded on the mere fact that the Oourt 
had no faith in the efficacy of the incan- 
tations. We may recognise the existence 
of contrasting points of view, but I would 
express their opposition differently. One 
outlook is exemplified by words which the 
dramatist Shakespeare puts in the mouth 
of one of his characters: 


Tts not in mortals to command success 

But we'll do more, Sempronius, we'll deserve it. 

This is the mental attitude of those who 
will spare no effort to secure results by 
their own endeavours and to whom, even 
if results fail them, there is a satisfaction 
in having done all that man can do. There 
are those on the other hand who would 
like success to come to them but are averse 
from the efforts of securing it by their own 
sustained exertions; it is not in them to 
deserve success but they hope by some 
device to command it. It is to the latter 
class that the advertisements of the petli- 
tioner are designed to appeal. 

The advertisement Hx. 1 says: 

GUPTA MANTRA 
A reward of Re. 100. 

“The objects which cannot be achieved by 
spending lacs of rupees may be had by repeating 
this Mantra seven times. There is no necessity of 
undergoing any hardship to make it effective. It 
is ‘effective without any preparation. She whom 

ou want may be very hard-hearted and proud, 
bat ehe will feel a longing for you and she will 
want to be for ever with you, when you read this 
Mantra, This is a “Vashi Karan Mantra.” It 
will make you fortunate, give you service, and 
advancement, make you victorious in litigation, 
and bring you profits intrade. A reward of Re. 100, 
if proved fallible. Price, including postage, eto., 
Rs. 2-7-0. 

Bidh Mantra Ashram, No. 37, P. O. Katri Sarai, 
Gaya `“ | , 

Tnose who answered this advertisement 
received a printed paper headed “Gupta 
Mantra.” A formula follows and then the 
instructions: 


‘Read the Mantra seven times and look at the 
moon for fifteen minutes without shutting up 
your eyes even for a moment. Have a sound sleep 
with desired object in your heart after that and 
you will succeed. | , 

I. You should take only the milk of cow, fruit 
and sweets of pure fresh cow’s milk during the 
day and night time, you shonld bathe at night 
and make your mind pure before you begin 


process. 

TI. No other person should be taken into oon- 
fidence however dear and nearly related he may 
be to you. If you allow such things it will lose 
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its effects as it isso prepared that it can be used 
by only one man and that with strict secrecy. 
Sidh Mantra Ashram, Katri Sarai, Gaya.” 


The leaflets are printed in English, 
Bengali, Hindi and Urdu: and it would 
appear from the registers of the post office 
that over 25,000 clients paid good money 
for them, Mr. Manuk argues that the 
Mantras have not been proved to be 
ineffective and sold with the knowledge of 
their uselessness; and therefore he says 
there was no cheating. Butthat was not 
what the prosecution set out to prove. 
The substance of the prosecution case and 
the findings of the Courts below was that 
whereas by the advertisement clients 
were made to believe that “there is no 
necessity of undergoing any hardship to 
make it effective” and that “it is effective 
without preparation”, they were disap- 
pointed by finding on receipt of the leaflets 
that in ordar to work the oracle they 
must stare unwinking at the moon for 
fifteen minutes; a feat which, if not impos- 
sible as some of the prosecution witnesses 
have represented it to be,is at any rate 
beyond the powers of ordinary human 
beings except by long training and pre- 
paration. I have pointed out that the 
advertisement is specially directed to those 
who are not content to win success by 
patient preparation and effort, and bids-for 
their custom by the assurance that no 
hardship or preparation is needed. 

The victims concerned in the six transac- 
tions which are before as bave all said 
that had they known of the condition 
precedent to the using of the Manira, they 
would never have sent for it: and the 
Courts below have accepted that evidence, 
Mr. Manuk argued that readers of the 
advertisement must have expected that 
thers would be some instructione for its 
use; that to gaze at the moon for fifteen 
minutes was an ordinary instruction; and 
that a condition of this kind was no breach 
of faith with them. He referred to defence 
evidence adduced toshow thatthe feat was 
not impossible, and submitted that his 
client had been unfortunate in his failure 


-to secure the attendance of more witnesses 
‘on the point though he was unable to say 


that accused was entitled as of right to 
more assistance than the Court gave him. 
He also alluded to an offer by the accused 
to make a demonstration of moon gazing 
in the presence of the trying Magistrate, 
which the latter refused. Asto that? the 
Magistrate was quite right. Section 539-B 
of the Code which empowers the Court to 
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make a local inspection does not contem- 
plate a procedure by which the presiding 
officer would, to all intents and purposes, 
put himself in the position of a witness in 
the case. The Magistrate rightly said that 
the accused could adduce no evidence of 
any such test. The accnsed examined as 
a-witneses a coal merchant who says that 
he used the Mantra, that he was able to 


gaze atthe moon for fifteen minutes after 


some days’ practice and that the capital 
of his business has grown from Rs. 300 to 
1,500. The feat of which he -boasts does 
not appear to have been witnessed by any 
impartial observer and cannot be regarded 
as a well-authenticated record; his business 
success alsorests on his own word only 
and he is himself related to the accused 
and thus not a disinterested witness. 

The Courts below were fully entitled to 
refuse to relyon his evidence and to pre- 
fer the testimony of -prosecution witnesses 
who have said that the condition attached 


tothe Mantra was impossible or at léast.. 


beyond the power of ordinary persons. 
Mr. Manuk argued that the petitioner was 
not bound to disclose in his advertisement 
all the procedure that was required to be 
followed in order to obtain the benefit of 
the Mantra. That istrue; but the adver- 
tisement gave a definite assurance that 
there was no necessity for either hardship 
or preparation and the condition referred 


to is contrary tothat assurance, on which.. 


the witnesses said that they acted, and 
without which they would not have answered 
the advertisement. I have nodoubt then that 
the offences charged were committed and 
the petitioner has been rightly convicted. 

There remains the question of sentence. 
Mr. Manuk contended that at the worst 
the accused had committed a technical 
breach of the law and that if the Mantra 
was in fact genuine and effective, he might 
be, as ‘was argued in the Magistrate's 
Court, wanting to do good to the universe. 
Whether the intentions of the accused were 
beneficent or otherwise can only be inferred 
from the materials before us, and such ag 
they are, I can find more indications in 
them of a desire todo good to himself. 
Paragraph 2 of the instructions following 
the Mantra appears tc be designed to secure 
the moncpoly of his secret by the threat 
of the Mantra losing its effect if disclosed 
to gthers. The reader is presumably 
expected to forget that the vendor is disclos- 
ing it to thousands. This clause should 
also minimise the danger of victims dis- 
cussing their experiences with one another 
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and thua being moved to take action 
‘against the vendor. Should there be any 
such discussion, the use of the fourteen 
aliases might prevent the victims from 
being fully aware that they were dealing 
with the same person. Then the advertise- 
ment is shrewdly drawn to disarm the suspi- 
cion with which at first sight the average 
newspaper - reader is apt to regard magic, 
wizardry and incantations.. The reward of 
Rs. 100 is placed in the forefront. No 
time is lost in putting forward this assur- 
ance of genuineness in the headline and 
at the foot again it is ssid “a reward of 
Rs. 100 if proved ~fallible”. Prospective 
purchasers are left to hope that by seven 
times repeating the: Mantra they will attain 
their object whatever it may be with the 
assurance that inthe event of failure they 
will get Rs. 100 reward and in case they 
should still be. so sceptical as to wonder 
whether. there is. not a catch somewhere, 
there is the added assurance that the Mantra 
is effective without preparation and with- 
ont the necessity of undergoing any hard- 
ship. I£. one: may judge .by the internal 
evidence, these compositions are the work 
of no ascetic or dreamer but of a hard- 
headed business man with organizing 
capacity and a flair for publicity. We know 
that he advertises widely and employs a 
staff of four clerks. The elements in human- 
nature to which the appeal is made are 
not industry and patience but laziness and 
greed. The business is on a large scale 
and the convictions have been in respect 
of six out of an unknown number of 
offences. “These are considerations against 
treating the accused too lightly or imposing 
á nominal sentence. The accused was 
liable to be sentenced to seven years’ im- 
prisonment of either description for any one 
of the six offences of which he has been 
convicted, and in my opinion, the sentences 
of substantive imprisonment imposed, name- 
ly eighteen months which will amount to 
no more than consecutive sentences of 
three months for each offence are not 
excessive ; nor are tke fines. f would 
dismiss the applications and discharge the 


Rules. > 
Fazi All, J.—I agree. 


D. Applications dismissed, 


638 
MADRAS HIGH COURT 
Civil Appeal No. 182 of 1936 
September 22, 1937 
PANDRANG ROW AND VENKATARAMANA - 
Row, JJ. 
SIVASANKARA MUDALIAR AND 
ANOTHER—~APPELLANTS 
versus 
AMARAVATHI AMMAL AND ANOTHEB 
—RasPoNDENTS 

Will—Until appointment of Receiver all property 
vests in heir-at-law — Legatee, tf represents estate and 
has right of action against person claiming adversely 
—-Ezecutors declining to accept office— Heir-at-law, tf 
can maintain action in ejectment or to recover posses- 
sion of estate of testator — Due appointment of 
administrator—Estate ts dirested from heir-at-law 
and administrator alone can maintain sutt on behalf 
of estate—Limitation Act (IX of 1908),s 17—‘Legal 
ré ntatives', if include heir-at-law. 

India there is no distinction made between 
realty and personalty and therefore, the entire 
estato both movable and immovable property left 
by the deceased must bə deemed to vest in the 
heir-at-law until an administrator is duly constituted, 
A legates does not represent the estate and he has 
no direct right of action against the person whois 
claiming adversely to the estate. Therefore to pre- 
serve and safeguard the estate, a right of action must 
yest in somebody to prevent an adverse claim against 
the estate and the heir-at-law is the person in whom 
thelaw vests the estate whether he will or not even 
under Hindu Law. Therefore there is nothing to 
preclude an heir-at-law to maintain an action in 
ejectment or, otherwise recover possession of the estate 
left by testator. The heir-at-law, if the likes, can 

st himself appointed administrator but he is not 
éund to doso. It is open to legatess to have an 
administrator duly constituted. goon assuch an 
administrator is constituted, the estate would be 
divested from the heir in-law and the person com- 
petent to maintain a suit on behalf of the estate will 
be such administrator. [p. 640, col. 2.] 
Case-law discussed. | a 
he expression “legal representative’ in s 17, 
Limitation Act, isnot intended to be confined to an 
exscutor or administrator, but also includes heir-at- 
law, Rivett Carnac v. Goculdas Sobhanmull (10) and 
Bhagwandas v. Rivett Carnac (11), relied on. 


©. A. against the decree of the Sub- 
Judge, Chingleput, in O. S.No. 37 of 1931. 

Messrs. T. M. Krishnaswami Aiyar, S. 
Panchapagesa Sasim and K. R. Krishna- 
swamy: for the Appellants. 

Mr. P. S. Narayanaswami Aiyar, for the 
Respondents. 

Venkataramana Rao, J.—This appeal 
raises a question of some importance. It 
relates to the rights of an heir-at law with 
reference toan estate left Dy a testator 
where the executors appointed under his 
will decline to accept office. The facts 
necessary for the disposal of the exact 
point in controversy in the suit may be 
briefly stated. The plaintifi—respondent 
No. 1—Amaravathi Ammal was the widow 
of one Balasundara Mudali. He died on 
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February 9, 1919, leaving him surviving his 
Jast will and testament 
dated November 19, 1918. In the said 
will, he said that he became divided in 
status from bis brother—defendant No. 1— 
appellant No 1 Sivasankara Mudali, that 
some properties were divided and as re- 
gards the other properties, he had been 
getting equally the income derived from 
them. He made several dispositions in the 
said will and among others bequeathed 
certain immovable properties any moneys 
to his widow Amaravathi. He also pro- 
vided fcr certain charities and appointed 
one Ratna Mudali and Jagannatha Mudali 
as his executors. Subsequent to the execu: 
tion of the said will, through the interven- 
tion of the mediators, some of the immov- 
able properties of the family were divided 
and two lists were drawn up specifying 
separately the properéies that fell to each 
and the two lists were signed by both the 
brothers. The date of the lisis is December 
30, 1918. 

The case of the plaintiff is that in pur- 
suance of the said division the said Balas 
sundara Mudali was in possession and 
enjoyment of the ssid properties. Imme- 
diately after the death of Balasundara, 
appellant No. 1, Sivasankara Mud.li, began 
to set up that his brother died undivided 
and disputed the possession of Balasundara 
with reference tothe properties that fell to 
his share. Thereupon the plaintiff presented 
for registration the said two lists, but it: 
was opposed by Sivasankara and this led 
to a litigation which lasted till 1981, and 
was finally disposed of hy-a judgment in a 
Letters Patent Appeal dated October 20, 
1931, in her favour. Before the close of 
this litigation, as 12 years from her hus- 
band’s death were about to expire, she filed 
ths present suit on November 19, 1930, 
for recovery of possession of the -proper- 
ties left by her husband She recited the 
said willand the bequests in hor favour 
and also the fact that the executors did 
not accept office. Sue therefore alleged 
that as heir anu legatee, she is entitled to. 
sue and recover the properties left by her 
husband forthe purpose of carrying out 
all the directions in his will, and she also 
further stated that she was willing to 
carry out the charities in accordance 
therewith. She set out in the several 
schedules to the plaint the properties 
whereof she sought possession. In Sch. I 
she specified the immovable properties 
woich fell tothe share of Balasundara at 
the division of December 30, 1918 fn 
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Sch. II she specified the properties still to 
be divided between Balasundara and ap- 
pellant No. 1 and claimed a half share 
therein. In Sch. IH, she specified the busi- 
nesses wherein LDalasundara and appellant 
No. 1 were partner and claimed half a share 
in the moneys and profits due therefrom. 
Appellant No. 2, defendant No. 2 in the 
suit, is the undivided son of appellant 
No. l. Both of them denied the will and 
also pleaded that the deceased Balasundara 
died undivided and thatthe will left by 
him was inoperative. They further pleaded 
that the suit as laid was incompetent as 
was neither the executor nor the duly 
constituted administration under the law; 
that, if at all, she could cnly recover the 
properties specifically bequeathed to her 
under the will. They also raised the plea 
of limitation. 

As already stated, the two executors 
Ratna Mudali and Jagannatha Mudali did 
not accept office and by the date of the 
suit Ratna Mudali was dead and Jagan- 
natha, who was alive, was made defen- 
dant No. 3 in the suit. On January 30, 
1935, before the trial began, he was trans- 
posed as plaintiff No 2. The learned Sub- 
ordinate Judge held that Balasundara died 
divided in status leaving a will, that the 
suit was competent and that sLe (plaintiff) 
could recover possession of the estate 
left by ber husband and further any defect 
that there was in the original frame of the 
suit was cured by the transposition of 
Jagannatha as plaintiff No 2. He held that 
so far as the immovable properties left by 
the testator were concerned, there was no 
question of limitation, but in regard tothe 
claim for the profits of the businesses speci- 
fied in Sch. ILM, the suit was barred by 
limitation. He accordingly gave a decree 
for the immovable properties as claimed in 
Schs. I and H, and also a specific sum of 
Rs. 500 which was claimed in Sch. VI as 
being a certain sum of mcney deposited 
with a certain Nidhi, empowering her to 
draw that amount. This appeal has been 
preferred by defendants Nos. 1 and 2. 

The main argument addressed by the 
learned Counsel for the appellants, Mr. T. M. 
Krishnaswami Aiyar, related to the com- 
petency of the suit by the plaintiff, res- 
pondent No. 1. His contention is briefly this. 
Where the executors failed toaccept office, 
in fhe absence ofa duly constituted admi- 
nistrator, the plaintiff cannot recover pos- 
session of any properties left by the 
-testator save those which were specifically 
bequeathed to her under the will and the 
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decree in so faras it directed delivery of 
possession of properties other than those 
to which she was entitled is wrong. The 
question is, is the contention tenable? If 
this case were governed by English Law, 
there can be no question that the suit 
would be competent so far as the immov- 
able property is concerned. Before Lord 
Birkenhead's Act, where an executor dies 
or fails to accept office, the legal position 
was that so far as realty is ccncerned, it 
vested in the heir until a legal representa- 
tive was duly constituted. As observed by 
Williams in his book on Real Property : 

“An heir-at-law isthe only person in whom the 
Law of England vested property whether: he would 
or not. As the estate cannot, therefore, remain in 
abeyance, ‘where there is no executor, the estate 
ee a ae oy ne the appointment of 
an inistrator iams’ Real Property, Editi 
24, pp. 101 and 102. P Maca 

This position was made clear by Lord 
North in John v. John (1), where the 
learned Judge at p. 576* pointed ont that 
until probate was taken, the estate remain- 
ed “where the law makes the legal estate 
go when a man died intestate, t, e. in the 
heirat-law.” Ina later case Inre Griggs 
Ex parte School Board for London (2) at 
p 5027, Lord Cozens Hardy, M. R.. observed: 

“Until there isa personal representative, the pro- 
perty vests in the heir. He could recover the rents 
anp maintain actions for tresspass " 

This statement of the law has been always 
accepled to be correct and has been recently 
affirmed by the Privy Council in Macleay 
v. Treadwell (3), where Lord Blenesburgh 
at pp. 641 and 644 remerked thus: 

“Unders, 6 (of the New Zealand Act of 1879) the 
vesting of the real estate of a deceased person in 
the executor ie, as will have been seen, to take 
effect immediately upon ‘the granting of probate 
of the will or administration of the estate or an 
order to administer the estate’ of the deceased. 
But not before And in Victoria, under the Admi- 
nistration Act, 1872, ofthat State, No. 4:7, 6 6—a 
section admittedly indistinguishable from this s 6 
of the New Zealand Act of 1879—it was held as 
ieee agoes 1875in Larkin v. Drysdale (4), at p 
166§, that there was in that section nothing to destroy 
the status of the old heir-at law between the death 
of the decsased and grant of administration to his 
estate, and an action of ejectment brought during 
that interval by the  beir-at-lawin respect of the 
property of the deceased was accordingly thero 
sustained. The correctness of the principle enun- 


(1) (1898) 2 Oh. 573; 67 L J Oh. 616; 79 
w 08 ae _ 583, ee 
) (1914) 2 Oh. 547; 111 L T 931; 83 LJ Oh, 835: 1: 
L G R 27:589 J796. a 
(3) (1937) A U 625, 
(4) (187) 1V LR (L) 164, 


* Page of (1898) 2 Oh —f Ed. 
t Page of (1914) 3 Ch.—] Ed. 
Page of (1937) A, 0.— we 
Page of (1875 1 V. L. R. (LA Bd] 
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Giated in Larkin v. Drysdale (4), at 
canvassed by the respondents here. Nor could it 
well have been; it is fundamental; it has been 
applied in England in eras Gircamstances 
under the Land Transfer Act, 1897, when in In re 
Griggs Ex parte School Board for London (2), Lord 
Cozens Hardy, M. R., observed: “Until there is a 
pees representative, the property vests in the 
e + 


166* was not 


if. 

The question | is, is there anything to 
preclude the applicability of that doctrine 
in this countryto a mofussal will such as 
the one now in question? Whatever may 
be that state of the Indian law, befcre the 
enactment of the Hindu Wills Act and 
Probate and Administration Act which were 
intended to embody the principles of Eng- 
lish Jurisprudence, at any rate after the 
said enactments, there is nothing to pre- 
clude the applicability of the principles of 
Engligh Law. The principle that until an 
administrator is duly constituted an heir- 
at-law can recover the estate, has been 
applied by the Indian High Courts. In 
Parthasarathy Appa Rao v. Venkatadn 
Appa Rao (5), at page 226} Kumaraswami 
Nastri: J., observed thus: 

“Tn oases where probate is not necessary, there 
should be some indication that the person appoint- 
ed executor is willingto accept office and perform 
the duties of the executor. In cases where he does 
not accept office, I think, the estate must vest in 
the legal representative until an application is made 
by some person competent to obtain a grant under 
the Probate and Administration Act.” 


It is an instructive case. A teslatrix died 
leaving a will appointing an executor. On 
the date ofthe will the property which she 
left thereunder wasthe subject-matter of 
a pending litigation wherein she was the 
plaintiff. The executor did not accept office. 
The heirs-at-law brought themselves on 
record asthe legal representatives at the 
same time alleging that in case the will 
left by the testatrix was found to be true, 
they would deliver possession of the pro- 
perties to the legatees just as the plaintiff 
in thiscase said that she would carry out 
the directions in the will. They continued 
the litigation and brought it to a successful 
termination aud recovered the property 
which she disposed of under the will. After 
such recovery, the legatees under the will 
sued.the heir-at-law for recovery of posses- 
sion of the estate and the suit was held to 
bein time. One of the arguments advanc- 
ed by the heirs-at-law in that case was that 
inasmuch as there was a will, they were 
not the legal representatives of the testatrix 

(5) 46 M 190; 70 Ind. Oas, 689; AI R 1922 Mad. 


457; 43 M L J 486; (1922) M W N 532;16 L W 369; 31 
MLT 321(F B. 


*Page of (1875) i V. L. R. (D). Bd] 
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and the recovery by them could not be 
deemed to be on behalf of the legatees and 
it wasthe duty of the legatees to have 
themselves brought on the record or got a 
duly constituted administrator appointed to 
Carry on the litigation and, therefore, they 
must be deemed to have been in possession 
of the estate adversely to the estate. It 
was in combating this argument Kumara- 
swami Sastri, J. made the observations 
cited above and held thatas the executor 
did not accept office, the heireat-law was 
the proper person to come on the record and 
continue the litigation. 

The same View was taken in the Ualcutta 
High Courtin Basuntakumar v. Gopal Chun- 
dar (6), It was held in that case that it is 
competent toa legal heir to maintain s suit 
for the benefit of the estate so long as any 
other claimant does not establish his rights 
to the same under the will. This view has 
been again affirmed in arecent decision in 
Gopal Lal Chandra v. Amulyakumar (7), 
where the legal heirs were held competent 
to maintain a suit on a mortgage in the 
name of the deceased testator until an 
administrator was duly constituted (p. 916*). 
In this country there is no distinction 
made between realty and  personalty 
and, therefore, the entire estate both 
movable and immovable property left 
by the deceased must be deemed to 
vest in the heir-at-law until an adminis- 
trator is duly constituted: vide Antony Crue 
Gonzalves v. Mathes Boopalrayan (8). A 
legates does not represent the estate and 
he has no diract right of action against 
the person who is claiming adversely to 
the estate. Therefore to preserve and 
safeguard the estate, a right of action 
must vest in somebody to prevent an 
adverse claim against the estate and the 
heir at-law is the person in whom the 
law vests the estate whether he will or 
not even under Hindu Law. Therefore 
there is nothing to preclude an _heir-at- 
law to maintain an action in ejectment or 
otherwise recover possession of the estate 
left by testator. The heir-at-law, if he 
lies, can get himself appointed adminis- 
trator but he is not bound to do so. Itis 
open to legatees to have an administrator 
duly constituted. As soon as such an 
administrator is constituted, the estate 


(6) 18 O WN 11386; 26 Ind. Cas. 21; AIR 1915 
Oal. 207. 


(7) 59 O 911; 142 Ind. Oas 747; AI R 1933 Oal, 334; 
Ind. Rul (1933) Oal. 313 

ie M 395; 7 Ind. Oas. 242; 20M L J 884; (1910) 
M OW N 273;8M L T 77. 
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would be divested from the heir-at-law 
aod the person competent to maintain a 
Suit on behalf of the estate will be such 
administrator, 

An argunint has been advanced by 
Mr. Krishnaswami Iyer based on s. 1f, 
Limitation Act. He contends that s. 17 
uses the expression “legal representative" 
waleh must be deemed to connote an exe- 
cutor or an administrator and this ia a 
Clear indication of the intention of the 
Legistature that in cases where a testator 

les leaving’a will, the heir-at-law could 
not be the person in whom the law 

would vest the estate. It seems to us 
that s. 17 does not throw any light on the 
question in issue as it does not say whoa 
“legal representative” within the meaning 
of the section is. Again the argument in 
our opinion proceeds upon a misconcep- 
tion of the true meaning of the expression 
"legal representative” in the section. There 
is no delinition of the expression “legal 
representative’ in the Limitation Act. 
According to the plain language of s. 17, 
legal representative would also include an 
heir. Legal representative is one who re- 
presents inlaw the estate of the deceased 
and in whom the legal personalty of the 
deceased 1s deemed to continue. He may 
be an heir, executor or administrator. 
Where & person died intestate, it cannot 
be said that the legal representative of.the 
deceased in 8. 17 would not include an 
heir and that no limitation would run if 
there was an heir capable of suing. Here- 
- in must be noted the distinction between 
‘English and Indian Law. Under. the 
English Law, 

If the statute has not begun to run during the 
lifetime of an intestate, then it does not begin to 
Tun until letters of administration to his estate 
ney pesn taken out: vide Burdisk v. Garrick (9) at 

This is because the personalty did not 
vest in the next-of-kin under tte early 
English Law and later in the Oourt of 
Probate until an administrator is consti- 
tuted, but under the Indian Law the 
-movable property vests in the heir-at- 
law. that s. 17 contemplates is 
that if there is no legal representative 
who is capable of suing, the statute of 
of limitation would not run. The heir- 
at-law may be a minor in which case 

limitation would not run by virtue of s. 6 
but as scon as an administrator of the 


e 4 
3 (1870) 5 Oh. 233; 39. J Oh, 369; 18W R 
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estate is constituted, limitation would begin 
to run against him and the fact that there 
is an heir-at-law who is 8 minor would 
not prevent the operation of the Law of 
Limitation. This position is made c'ear 
by s. 17, cl. 2, which deals with a suit 
against a legal representative of a deceased 
person. There is no qualification to the 
effect that he must be capable of being 
sued, because an heir at-law whetner a 
minor or not, an executor or administrator 
all of them are capable of being sued. That 
the expression “legal representative” is 
not intended to be confined lo an executor 
or administrator seems. to be clear from 
the decision in Rivett Carnac v. Goculdas 
Sobhanmull (10) which has been affirmed 
by the Privy Council in Bhagavandas v. 
Rivett Carnac (11). That was a case of 
dissolution of partnership. The suit was 
by the administrator of a deceased partner 
claiming the assets of partnership for ree 
covery of amount due to him. The partner 
died in 1889 having dissolved the partnership. 
The suit was instituted in 1894. Prima 
facie, the suit would be barred by limita- 
tion under Art. 106, Limitation Act. It 
was contended that as the letters of ad- 
ministration were granted to the estate of 
the deceased partner and an administrator 
was duly constituted only in March 1884 


‘under s. 17, Limitation Act, the time could 
-only be deemed to have run from this date. 


Candy, J. before whom the case came on 


‘for trial, took, the view that though after 


the grant of the letters no person other 
than. the administrator can act as the 
representative of the deceased partner, 
there was no reason why a person claim- 
ing to be the heir of the deceased partner 
should not have filed the suit and he 
therefore held that the suit was barred. 
In that case the heir-at-law was a minor, 
when the matter came upon appeal, the 
learned Judges who heard the appeal took 
the view that as the heir-at-law was a 
minor, there was no legal representative 
capable of suing until letters of adminis- 
tration were granted and therefore the suit 
must be deemed to be in time, They inter- 
preted the words “capable of suing” as 
meaning not under a disability to sue and 
infancy would be such adisability. It is thus 
clear that the learned Judge would have 
upheld Candy, J.’s decision if It were not - 


-for the fact that the heir-at-law was a 


minor. This view was affirmed by the 


(10) 20 B 15. 
(11) 23 B 544; 26 IvA 32; 8 O W N 186; 7 Sar, 451 
) 


(PO 


645 


Privy Council: vide Bhagavandas v. Rivett 
Carnac, (11) at p. 549*. It seems to us, there- 
fore that the argument Lased on s. 17, Limi- 
tation Act, is nct a tenable one. 

We are, therefore, of the opinion that the 
suit by the plaintiff wes competent. There 
is no other point of substance in the appeal 
and none has pressed before us in the 
View we have taken of the competency of 
the suit. In the result, the appeal fails 
and is dismissed with costs. 


N.-8. Appeal dismissed. 
age of 23 B. d. 





PATNA HIGH COURT 
Oivi] Appeal) No. 848 of 1935 
November 19, 1937 
FAZL ALI, J. , 
SURYANARAYANH AND ANGTAHR=— 
APPELLANTS 
VETSUB 
SITARAMAYAH— RESPONDENT 
Tort — Defamation — Privilege — Person giving 
slanderous information regarding conduct of wife 
of relatron—InjJormation given to another relation— 
nformatton held privileged communication, 
A communication made bona fide upon any subject- 
matter in which the party communicating has an 
, interest, or in reference to which he hag, or honestly 
believes he has, a duty, 18 privileged, if made to a 
‘person having a corresponding interest or duty, 
although it contains criminatory matter which, with: 


tA thie privilege, would be slanderous and action- 
a 


Where A gave a near relation information by a 
letter which inthe absence of privilege would be 
slanderous, of ‘the conduct of the wife of B, another 
relation, as it was normally given in confidence 
though it was not so Eor stated in the letter, 
the information was held naturally privileged. 
Whitely v. Adams (1), Harrison.v: ‘Bush (2), Stuart 
v. Bell (3) and Hunt v.Great Northern Railway Co. 
(4), relied on. 

O. A. from a decision of the Deputy 
Commissioner, Sub-Judge, Chaibasa, dated 
August 11, 1935. 

Messrs. B, N. Mitter and B. Mukherjee, 
for the Appeilants. 

Mr, K. K. Banerjee, for the Respond- 
ent. 

Judgment.—This appeal arises out of 
an acticn for defamaticn which was dec- 
reed by the Court of first instance but 
dismissed on appeal. The case of the 
plaintiffs is that they were defamed by the 
defendant on two separate occasions, first, 
by a letter written by him on July 28, 
19:3, to one Appal Narassiya at Kharag- 
‘por, and secondly, by his making the 
alleged defamatory statement to the 
general public at Jamshedpur. The lower 
Appellate Court has disbelieved the eyi- 
dence addaced by the plaintifs with 
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regard to the latter part of their case 
and the finding of tbat’ Oourt on that 
point has not been challenged in appeal. 
The only question is Low far the finding 
of the Court below can he held to be con- 
clusive on the first part of the case. 
The letter which was written by the de- 
fendant to Appal Narasaiya runs as 
follows: 

‘When this state of things was going on 
dsughter of Padma Raju of O. Town in the day- 
time was in illicit intrigue with foddywalla and 
at that time the neighbours and other people 
collected round th? house. Mother of toddywals 
and others made hulla . ness . After hearing of 
this occurrence I kept quiet. From that 
keti did not come to my house nor I went to 

eirs,” 


It is not disputed that this letter was 
written by the defendant nor is it denied 
that the daughter of Padma Raju referred 
to in the letter is plaintiff No. 2, the wife 
of plaintiff No. 1. It must also be stated 
that the defendant has totally failed to 
establish the truth of the allegations that 
plaintiff No. 2 was in illicit intrigue with 
a toddywala. In ordinary circumstances 
therefore, the statements made in the letter 
would have been held to be def.matory 
and if no explanation were given of the 
circumstances under which the letter was 
written, the law would, from its contents, 
imply it to have been published with a 
mahcious motive against the plaintiff, 
But the view taken by the learned Jadge 
in the Court below is that having regard to 


the circumstances of the case and especial- 
ly the fact that : plaintif No. 1 is a relation 


of the defendant and Appal Narasaiya. 
is the son of the defendant's own younger 
brother, the statement in question was made 
by the defendant in good faith and must 
be held to be privileged. The learned 
Judge sums up his conclusions in these 
words: 

‘T am of opinion, therefore, that as regards the 
letter sent to Kharagpur on July 28, 1933, there 
was no intention by the defendantsto lower the 
plaintiff inthe estimation of his caste people and 
the publis in general. He was simply mform 
& very near relation of his of the conduct 
another relation and this kind of communication 
is naturally a privileged one asit is normally given 
in confidenceeven ifit is not expressly stated so 
in the letter itself”. 


Now it is well-settled that a communica- 
tion made bona fide upon any subject- 
Matter in which the party communicating 
has an interest, or in reference to which 
he has, or honestly believes he has a duty, 
is privileged, if made toa person having 
a corresponding interest or duty, alihough 
it contains criminatory matter which with- 
out.this privilege, would be slanderous and 
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actionable: see Whitely v. Adams (1), 
Harrison v. Bush (2) at p. 348", Stuart v. Bell 
(3) at p. 354f and Hunt v. Great Northern 
Railway Co. (4) at p. 1917. The learned 
Judge in the Court below was apparently 
of the view that the present case was 
governed by this principle and considering 
that the parties admittedly appeur to be 
closely related to each other and that he 
has found that the defendant acted in good 
faith, I am unable to hold that the view 
taken by him is wrong in law, In these 
circumstances this appeal must te dis- 
missed. 

I should, however, like to observe that 
the character of plaintiff No.2 has been 
fully vindicated by the finding of the 
trial Court which has not been reversed 
in appeal, that the defendant has failed 
to establish the truth of the statements 
made in the letter with regard to the charac- 
ter of plaintiff No. 2, and the learned 
Advocate for the respondent has also ex- 
pressed his regret for having made these 
statements. He also does not, very proper- 
ly press for his costs either in this Court 
or inthe Courts below. In these circum- 
stances. while diemissing the plaintif’s 
suit, I direct that either party will bear 
their respective costs throughout 

D. Appeal dismissed. 


(1) (1863) 15 O B (N s) 392; 33L J OP 89; 10 Jur, 
(x8) 470; 9L T 483; 18 W R153; 187 R R 572. 

Oa)? E & B 344; 35L JQ B 25; 1 Jur. (N 8) 
| 846:3 W R474. 
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BOMBAY HIGH COURT : 
First Oivil Appeal No. 6 of 1932 
. January 13, 1937 
BRrRoOMPIRLD AND Wassoopew, JJ. 
MUNICIPAL BOROUGH, DHULIA 
—DBFBNDANT— APPELLANT 


veTsus 
RAMOHANDRA BAPUJI KALE— 
PLAINTIFF — RESPONDENT 
Bombay Municipal Boroughs Act (XVIII of 1925), 
s. 33—Combtned offices 07 Chiey Officer and Engineer 
-Separation by resolution—No majority as required 
by 8. 33—Ogicer kolding combined posta given choice 
to accept any one—Heyusal and consequentiy die 
missai— Right of action against Munwtpuitty for 
damages— Measure of damages— Cause of action own 
aa and servants of local bodies—Hules applica- 
.. Evon if the employees of the local bodies were to 
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be regarded aa being on the same footing as Orown 
servants, the general rule that a Crown servant may 
be dismissed at pleasure is subject to statutory ex- 
ceptions. There must be at any rate this differance 
between the position of servants of the Crown and 
other public servants that it is not necessary in the 
case of the latter that the exception to the general 
rule should be contained in the Government of India 
Act, It is auficient ifthere is any provision inthe 
statute governing the appointment of the officer in 
uestion which t the case out of the rule. 
han Lal Goswala v. District Board, Aligarh (1), 
dissented from, Notley v. London Oounty Oouncil 
(3) and Brown v. Dagenham Urban District Council 
(4), distinguished, Secretary of State v. Yadavgir 
(3 referred to. |p. 647, col. 1.! 

The Municipality by 8 resolation separated the 
posts of Ohief Officer and Engineer in their service, 
till then held by the plaintiff, by a resolution. 
But as required by s. 33, Bombay Municipal 
Boroughs Act, there was not the majority of two- 
thirds ofthe whole number of Oonncillors. After 
the resolution the mo was given the choice to 
accept any one ofthe separated posts but on his 
refusal he was dismissed. He sued the Municipality 
for damages for his 1.emoval from service in con- 
travention ofthe procedure laid down in a, 83: 

Held, (i) that the language of s. 33 is wide enough 
to cover & case where the removal or reduction is 
not by way of punishment but is the iesult of sB 
separation of offices formerly combined. The effect 
of the Municipal resolution was that the plaintif 
was removed from the office held by him and relegat- 
ed toan inferior position, that is to say, if he had 

e ssperated 
posts. There had been, therefore, a breach of the 
provisions of this section and this contravention of 
a statutory provision gave plaintiff a right of action 
there being injuria and damnum. |p. 645, coL 1.) 

(ii) that s. 188 of the Bombay Dustriot grote ap 
Act of 1901, and s. 33 of the Act of 1925, took thi 
case out of the general rule, even if it did apply to 
the plaintiff, and would prevent him being removed 
from office except in accordance with the provisions 
of thoss sections. [p. 647, ool, 1,} 

(iiD that it was not necessary that a right of 
suit should be expressly given by statute. The 
Maxim ubi ju ibi remedium wey fairly be applied, 
[p. 648, col. 4.) 


(iv) that until the plaintiff was actually forced to 
vacate his office by the appointment of his succes- 
sors, he was enti to saythat he was not actual- 
ly damnified. The cause of action for the suit did 
not arise until he handed over the charge. ;tbid | 

(v) that it was not a case of service during good 
behaviour. It was a case of service at the will af 
the Municipality, the only limitation being that the 
will of the Municipality must be expressed in the 
manner provided by statute and as there was 
nothing to prevent the plaintiff being removed from 
office at anytime by a valid resolution under a. 34, 
the only damages which he could claim were wages 
for the period of notice. As no offer was made 
after the cause of action for damages had arisen, 
the claim for damages cvuld not be said to be 
affected by the plaintiff's failure to accept the offer 
made to nim. [p. G49, col. 1] 


F.C. A. from the decision of the First 
Olass Sub-Judge, Daulia, in Sp. R. O. 5. 
No. 635 of 1930, | 

Messrs. G. N. Thakor and B.G. Thakor, 
for the Appellant. - : 
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Mr. K. Mel. Kemp, the Advocate-General 


Bnd Mr. Y. V. Dixit, for the Respondent. 


Broomfield, J.- This is an appeal from 
& decree of the First Olass Subordinate 
Judge of Dhulia allowing the plaintif- 
Tespcndent’s claim against the Dhulia 
Municipality for damages amounting to 

. 9,500 for wrongful dismissal. The facts 
are set out in full detail in the judgment 
of the learned First Class Subordinate 
Judge. For the purposes of this appeal 
they may be stated very shortly. The 
plaintiff was appointed Chief Officer and 
Engineer in the service of the Municipality 
in April 1922, these two posts having been 
combined with the sanction of Government. 
In February 1927, the Municipality re- 
solved to separate the pcsts and to have a 


Ohief Officer on Rs. 200 rising to Rs. 300 
8 month and an Engineer on Re. 1£0 rising | 


to Rs. 250 a month. The plaintiff at that 
time was drawing pay as Chief Officer and 
Engineer at the rate of Rs. 350. ‘The separa- 
tion of the two posts was not at once given 
effect .to. But on April 12, 1929, the 


‘Municipality passed a resolution in the fol- 


ce terms: 

“The posts of Ohief Officer and Engineer b ~ 
rated, and the President should dail” toe navera: 
ments for the same, on the scale of pay already fixed, 
and should promptly give a notice of the proper 
period to the present Ohief Officer," 


The plaintiff was given his choice of the 


“two separate posts now to be formed, but 


he refused to accept either contending that 


the resolution of the Municipality . was 


ultra vires. The Act in force at the time 


- was Bombay Aot-A VIII of 1925, the Bombay 


Municipal Borcughs Act, ands. 33 of that 
Act provides in cl. (2): “No.Chief Officer 
shall be removed from office, reduced or 


- Suspended unless by the votes of at least 


a | 


two-thirds of the whole number of coun- 
cillors”. The resolution of April 12, 1929, 


“was passed by a majority of 15 to ll 


members out of those present. The whole 
number of Ooune:llors of the Municipality 
was apparently 31. Therefore, there was 
not a majority of two-thirds of the whole 
number of Councillors as required by the 
section. The plaintiff was given a further 
opportunity of accepting the offer made to 
him, and as he still refused even to give a 


. reply, the President of the Municipality 


wrote him a letter in September 1929, in 
which he bes! informed that 

“necessary advertisements inviting applications 
for the two separate posts of Ohief Oficer end Engi- 
neer are being invited and his (i, ¢., plaintiff's) 
services will have to be dispensed with from Decem- 
ber 31, 1939, or any subsequent date as may be fixed 
hereafter, 
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On January 9, 1930, the President wrote 
saying thatthe two posts of Chief Officer 
and Engineer had been filled with effect 
from February 1, 1930, and that the plaintiff 
should hand over charge to them. The 
plaintiff did hand over charge of his office 
on January 31, 1930, under protest. The 
suit from which this appeal arises was 
filedon July 17, 1930, claiming, as I have 
said, Rs. 9,500 damages, this being the 
amount of pay and gratuity which the 
plaintiff would have earned if he had con- 
tinued to hold the combined post of Chief 
Officer and Engineer up to the age limit of 
55 years. The claim has been decreed by 
the trial Court. 


The most important question in the 


‘appeal is whether the plaintiff has any 


right of action against the Municipality. 
The action for damages fcr wrorgful dis- 
missal is ordinarily based on contract, f.e., 
a breach of the contract to employ. But 
the plaint in the present case says nothing 
about contract. The basis of the action, 
according tothe plaint, is not the breach 
of a contract but the removal of the 
plaintiff contrary to the provisions of the 
Municipal Acts. It is true that the plaintiff 
describes his service as permanent service, 
but it is clear both from the plaint and from 
the correspondence prior to the suit that 
the plaintiff would not have considered 
that he had any grievance if the ‘resolution 
removing him had been passed by the 
requisite majority of the Councillors. The 
learned trial Judge held that plaintiff was 
entitled to the relief claimed by reason of 
the breach ofthe provisions’ of the - Act; 
because his removal from office was, 
therefore, unlawful. The conditions re- 
quisite for a contract binding on 
Municipality are laid down in s. 40 of the 
Act of 1901, the Bombay District Municipal 
Act IIL of 1901, which was in force when 
the plaintiff was appointed. It is there 
provided that in the case of certain con» 
tracts, including every contract the per- 
formance of which cannot be completed 
within a year, the contract must be in 
writing and must be signed by the Presi- 
dent or Vice-President and two other 
Councillors and sealed with the seal of the 
Municipality. The only writing here rela- 
ting tothe appointment of tke plaintiff is 
the letter, Ex. 26, addressed to him by the 
President. 2 

The learned Advocate-General who ap- 
pears for the respondent has not seriously 
contended that there is any binding con- 


_tracton which the plaintif can rely. He 
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supports the view taken by the learned trial 
Judge, viz., that the plaintiff has a right 
of action because he was removed from 
Office in contravention of the provisions 
of s.33 of Act XVIII of 1925. The first 
poirt to be considered in that connection 
is whether the provisions of that section 
have in fact been contravened. Mr. 
Thakor who appears for the appellant 
argues that, as the combined office held by 
the plaintiff was abolished, he was not 
removed from office nor reduced within 
the meaning of s.33. Butthe effect of the 
Municipal resolution undoubtedly was that 
he was removed from the office held by 
him and relegated to an inferior position, 
that is to say, ifhe had accepted the offer 
of one or other of the separated posts. The 
language of the section is wide enough to 
cover a case like the present where the 
removal or reduction is not by way of 
punishment but is the result of a separation 
of offices formerly combined. There has 
been, therefore, in my view a breach of 
the provisions of this section. Then the 
question arises whether this contravention 
of a statutory provision gives plaintiff a 
right of action. Mr. Thakor says no, and 
for this proposition he mainly relies on a 
case recently decided by the Allahabad 
High Court Roshan Lal Goswala v. District 
Board, Aligarh (1). The circumstances 
there werein many respects very similar 
to those of the present case. A District 
Board had passed a resolution abolishing 
the posts of Secretary and Engineer and 
creating a new combined post. The 
services of the Secretary were dispensed 
with and the Engineer was appointed to the 
new post. The resolution was not passed 
by the majority of votes required by s. 71 
of the Local Actin question, which is similar 
to s. 33 of cur Bombay Act of 1925. It pro 
vides : 

“A Board may, by special resolution, punish or 
dismiss its Secretary, provided (a) that such resola- 
tion is passed by a vote of not less than two-thirds 
of the total number of members of the Board for 
the time being, or (6) that it is passed bya vote of 


not less than one-half of the total number of such 
members and is sanctioned by the Local Govern- 
t "4 a 


A suit by the ex-Secretary against the 
District Board andthe Secretary of State 
for a declaration that the resolution was 
void and his dismissal wrongful and for 
damages was held not to be maintainable. 
The view taken by the Court was thata 
District Board servant is under the general 


(1) 58 A 40; 158 Ind. Oas, 636; A I R 1935 All. 803; 
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disability of other public servants in that 
he holds his offices during pleasure and 
he cannot sue the District Board or the 
Secretary of State ina Court of Law for 
wrongful dismissal. Any irregularities or 
non-compliance with rules in connection 
with the order of dismissal of a public 
servant, whose office is terminable at 
pleasure, would not, it was held, give him 
a cause of acticn or right of suit in a 
Court of Law, either for damages or specific 
performance or an injunction, The only 
remedy would be to appeal to the Local 
Government under a provision of the local 
Act in question allowing such an appeal. 
Now there is no doubt as to the position 
of Orown servants. The general rule ap- 
plicable to them ia that they hold office 
during His Majesty’s pleasure and may be 
dismissed without notice and without rea- 
son assigned without having any cause of 
action in the Oourts. That matter has 
recently been considered by this Oourt in 
Secretary of State v. Yadavgir (2). In my 
judgment in that case I said after referring 
to the authorities (page 48*): 

“The general rule is that a Govarnment servant 


holds office during pleasure and is liable to he dis- 
missed at any time without notice and without 
reason assigoed. The rule may be subject to excap- 
tions but they must be statutory exceptions. . It 
also appesrs from these cases that if the general rule 
applies, then dismissal cannot give rise to au action 
for damages. 

Bat with all deference to ths learned 
Judges who decided Roshan Lal Goswala v. 
District Board, Aligarh (1). I am by no 
means satisfied that this general rale 
applies in its entirety to other public ser- 
vants not in the employment of the Orown. 
Bennet, J. haa cited the opinion expressed in 
Aiyangar'’s Law of Municipal Corporations in 
British India to the effect that there is no 
material difference between Crown servants 
and other public servants in this respect 
and he says that this opinion is supported, 
by various authorities which he refers to 
at the foot of page 444 of the report. But 
the only case expressly referred to in this 
connection is Notley v. London Country 
Council (3). That was an action brought by 
a District Surveyor in the employment of 
the London County Oouncil for a declara- 
tion that a resolution of the Oouneil 
purporting to dismiss him from his office 
was illegal and invalid and void. It was 
not a claim for damages for wrongful 

(3) 60 B42; 180 Ind Oas 509; A IR 1936 Bom. 19; 
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dismissa]. The relevant Acts provided (hat 
District Surveyors are to hold office “at the 
pleasure of" the Justices and the Oouncil 
were empowered “by order, at their 
discretion io dismiss 
District Surveyor”. 
tion, Rowlatt, J. said (page 0844): 

“Now the plaintiff was appointed to an office the 
tenure of which is indicated by those words. In my 
ss kan ee pee Clearly denote and 

X i ; 
ap Metropolitan Board of To: aae 

ndon Oo 5 it i —j 
v ve aik a a lt 18 now—just as clearly 
pleasure of the justice”, 
anything ii tne Act of 1855 beyond the words I have 


to those terms and should hold that the qe 


but the case hardly supports the view that 
the employees of a local bedy are in the 
sane position as Orown servants and there- 
. fore removable at pleasure. The decision is 
-not based upon any such rule, but simply 
on the words of the relevant statutes 
which, as the learned J udge held, indicated 
that the plaintiff in that case held office 
merely at the pleasure of the local body. 
The learned Advocate-General had also 
‘referred os to another English case, 
| Brown v Dagenham Urban District Council 
(4). This is a judgment ci McOardie, J. 
‘The facts were that the plaintiff in that 
case held two offices under an Urban Ds. 
trict Oouucil. He was a clerk, and as such 
“Was appointed under s. 189, Public Health 
Act of 1875. He was also Assistant Overseer, 
and as such, his appointment was governed 
by 8. 5 (1), Local Government Act of 1894 
“Lhe relevant words of the former provision 


“Subject as aforesaid, every such off 
servant appointed unde: this Act shail ig Se 
by the Urban authority at their pleasure." 


Section 5, Local Government Act, 1894, 


gave the Iceal body the power 
_ &ppointing and revoking = Nes 
ment of an Assistant Overseer. The 


plaintiff claimed damages for w j 
missal in respect of boih EA r 
- McCardie, J., held that these claims were 
untenable, but he so held, not by reason of 
any general rule applicable ` to persons 
' employed by local bodies Similar to the 
4) (192 ; 
oat BS PUN LERS MOL Tas 
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rule which applies to Orown servants, but 
by reason of the language of the enact- 
ments in question which indicated service 
merely at the pleasure of the local body 
and the absence of any restriction on the 
power to dismiss at pleasure. 

The learned Judge says at page 2864 of 
the report: 

“The question, then, is whether s. 189 das conferred 
upon district Councils a power of dismissal similar 
to that posseesed by the Orown—a power of dis- 
missal, moreover, which cannot be negatived or im- 
paired by any contract of service, whether under 
seal or not. I confess that I should myself have 
thought thatthe basis on which the powers of the 
Orown might be rested was a basis somewhat inap- 
plicable to local corporate bodies such as the present 
defendants...” 

But he went on tosay that in view of the 
words “at their pleasure” in s. 189, it must- 
be held that the Legislature intended that 
the employeesof the local body should be 
in the same position as Orown servants. 
He took the same view of s. 5, Local 
Government Act of 1594 as the power of 
revocation was given thereby in the widest 
terms and no limitation was placed upon 
it. He held that there could be no real 
distinction between the power to dismiss 
at pleasure under s. 189, Public Health 
Act, and the power to revoke an appoint- 
ment given by s. 5. In view of these pro- 
visions, therefore, he held that the defen- 
dants couid dismiss the plaintiff at any 
time without notice and without cause. 
But on the question of the maintainability 
of the action, the learoed Judge says this 
at page 287: 

“Having regard to the constitution, powers and 
obligations such local bodies as Urban District 
Oouncils uuder the Public Health Acts, and having 
regard also tosound legal principle and the dictates 
of good sense and convenience, I hold that an official, 
such as the plaintiff, isentitled to bring an action in 
the Oourts...” 

No doubt that expression of opinion was 
in respect of the plaintiff's claim for accrued 
sulary. But there is nothing anywhere in 
the judgment which lends support to thé 
proposition ihıt an action by a public 
servant, who is not a Orown servant cannot 
lie, even where hə claims damages for 
wrongful dismissal. The learned Advocate- 
General argues, and I think with force, that 
he is entitled to rely on this decision as 
being in his favour, because a statutory 
provision, such as we have ins. 33, that an 
officer can only be removed by vote of two- 
thirds of the Councillors, is a limitation of 
the right to dismiss at pleasure. The Muni- 
cipality normally acta by abare majofity of 
votes The Chief Officer cannot be removed 
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from office except by a two-thirds majority 
of the whole body of Councillors. The 
provisions of s. 33 and of the corresponding 
section of the Act of 190], s. 182, may 
reasonably be said to affect the tenure of 
the post in the sense in which that ex- 
pression is used by Rowlatt J. in Notley v. 
London County Council (3), and to give 
the Chief O:ficer a rigntto hold his office 
until removed from it inthe manner pres- 
eribed. Even ifthe employees of the local 
bodies were to be regarded as being on 
the same footing as Crown servants, the 
genera! rule that a Crown servant may be 
dismissed at pleasure is, as I have said, 
subject to statutory exceptions, There 
must be at any rate this difference between 
the position of servants of the Orown and 
other public servants that it is not neces- 
sary in the case of the latter that the 
exception to the general rule should be 
contained in the Government of India Act. 
Itis sufficient if there is any provision in 
the statute govering the appointment of the 
officer in question whichtakes the case out 
of the rule. In my opinion, s. 182 of the 
Actof 1901 and s. 33 of the Act of 1925 
would take this case out of the general 
rule, even if it did apply to the plaintiff, and 
would prevent him being removed from 
office except in accordance with the pro- 
visions of those sections. 

In koshan Lal Goswala v. District Board, 
Aligarh (1), Bennet, J. has referred to Wright 
v. Zetland (Marquis) (5). That was a case 
relating toaschool in respect of which a 
scheme had been framed under the Endow- 
ed Schools Act. The scheme contained a 
provision that Assistant Masters might be 
dismissed by the Head Master at his 
pleasure, and the action was brought by an 
Assistant Master who had been dismissed 
by the Head Master. [n the course of the 
judgment, there is a discussion of cl. 30 of 
the scheme which dealt with the case of the 
Head Master and provided that: 

“The governors may at pleasure dismiss the head 
master without assigning cause, after six calendar 
months written notice given tohim in pursuance of 
a resolution passed at two special meetings held at an 
interval of not less than fourteen days, such resolution 
being affirmed at each meeting by not less than two- 


thirds of the governors present and voting on the 
question, 


_ Lord Justice Vaughan-Williams held that 
In spite of these provisions in cl. 30, the 
dismissal even of the Head Master might 
be regarded a8 a dismissal at pleasure or at 
Willin the widest sense of those words. He 
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says (page 69*): 

“The provision that dismissal at pleasure shall 
be carried out or expressed by a resolution passed 
at two special meetings is not inconsistent with 
dismissal ‘at pleasure. any more than if it was 
said that the dismissal must be in writing or 
under seal. It is a mere mode of the expression of 
the pleasure or will of the governors without 
anga Ing cause that the head master shall be 
dismissed.” 


And again (page 69*): 

“The governors cannot the less dismiss ‘at 
pleasure’ because their pleasure hag tobe expressed 
by steps involving a Ispse of time. This seams to 
me to get over all difficulties based on the sugges- 
tion that the words ‘at pleasure’ in cl 30 of 
the scheme are inconsistent with the words of s. 22, 
Endowed Schoocols Act, 1889, which enacts that 
the scheme ‘shall provide for the digmssaal at 
pleasure of every teacher and officer in the endowed 
school to which the scheme relates, including the 
principal teacher'”. 7 

Since as I have said, the action was 

brought by an assistant master who had 
been dismissed by the Head Master, the 
discussion of cl. :0 of the scheme was 
really obiter. Apart from that, however, I can 
see nothing in the judgment cf the learned 
Lord Justice to suggest that he held that 
the provisions in tne scheme as to notice 
and as to 8 majority and so on would not 
be binding or that the pleasure or will of 
the governing body could lawfully be ex- 
pressed otherwise. All that he said was 
that the dismissal of a Head Master in 
accordance with the provisions of cl. 30 
might be regarded as legally dismissal at 
pleasure. It was not held that he could 
lawfully be dismissed except as provided in 
the scheme. Bennet, J. in Roshan Lal 
Goswala v. District Board, Aligarh (1) 
says that this ruling shows that even where 
provisions exist, as in s. 71 of the District 
Boards Act, that a special resolution and a 
two-thirds majority are required, the dıs- 
miesal is still a dismissal “at pleasure” 
because no cause has to be assigned for 
the dismissal. Tnatno doubtistrue. But 
it is only true in the sense which I have 
indicated. The learned Judge goes on to 
say: 
Tind where the office is held ‘at pleasure’ then 
on the principle in Shenton v. Smith (6; no action 
will lie for an order of dismissal whichis made not 
in accordance with the rules.” 


I have referred to Shenton V. Smith (B) 
in Secretary of State v. Yadavgir (2) at 
p. 477. What was held there was that the 
general rule that a Government servant 
can be dismissed at the pleasure of the 


(6) (1895) A O 229; 64 L J PC 119; 11 R375; 73 L 
T 130; 43 W R 637. 


—¥ Pages of (1908) 1 K. B—[Bd)}j 
t Page of 60 B.—([Hd.] 3 


B48 
Crown or Government will apply unless 
the plaintiff can pcint io some statutory 
exception, and that service regulations 
dealing with such matters as suspension 
"and dismissal of a Government servant do 
not amount to such an exception nor con- 
stitute a contract between the Orown and 
its servants .At p. 234* of the report of this 
case their Lordships say: 

“They consider that, unless in special cases where 
it is otherwise provided, servants of the Orown 
hold their offlees during the pleasure of the Orown, 
_not by virtue of any special prerogative of the 
Crown, but because such are the terms of their 
engagement, as is well understood throughout the 
public service. If any public servant considers 
that he has been dismissed unjustly, his remedy 
is not by a law suit, but by an appeal ofan official 
or political kind.” y 

It was presumably this passage to which 
Bennet, J. referred. But the ruleis expressly 
stated to apply ‘unless in special cases 
where it is otherwise provided.” As far as 
I can see, the cases in Wright v. Zeiland 
(Marquis) (5) end Shenton v. Smith (6) do 
not support the proposition based upon 
them in Roshan Lal Goswala v. District 
Board, Aligarh (1) that the employee of 
a local body has no right of action in 
"case he is dismissed from office or removed 
from office in contravention of provisions 
such as those in s. 33 of Act XVII, of 
1925. It cannot be denied, I think, that 
the provisions in question are binding on 
the Municipality. The argument of the 
learned Counsel for the appellant in this 
case ihat no suit liesin case of breach 
of the provisions would really make them 
almost a dead letter. No right of appeal 
is provided under our Municipal Acts such 
as is provided in the Act dealt within the 
Allahabad case. There is nothing but 
s. 214 of Act XVIII of 1925 which gives the 
Collector power to suspend the execution 
of municipal orders or resolutions, and this 
provision is one which is not likely to be 
put in force in favour of an individual. 
The removal of plaintiff contrary to the 
provisions of s. 33 must be regarded as an 
infringement of the plaintiff's right to hold 
office unless or until he is lawfully removed. 
Ib cannct be denied thatthe infringement 
of his right has caused him damage. There 
is, therefore, tajuria and damnum. lt seems 
„to me to be unreasonable to hold that 
under the circumstances the plaintiff bas 
no right of action. Section 206 of the Act 
contemplates suits against the Municipality 
“for anything done or purporting to have 
been done in pursuance of the Act." The 
section requires previous notice in ‘writing 
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of the intended suit and prescribes a period 
of limitation. It is not necessary in my 
opinion that a right of suit should be ex- 
pressly given by statute, The maxim ubt 
jus ibi remedium may fairly be applied. 

As I have mentioned s. 205, I may say 
that it was contended on behalf of the 
appellant that the plaintiff's suit was barred 
by limitation because it was not brought 
within six months of the municipal resolu- 
tion finally separating the two offices or 
within six months of the inttmation given 
to the plaintiff that he would have to hand 
over charge. But TI think until the plaintiff 
was actually forced to vacate hia office by 
the appointment of his saccessors, he was 
entitled to say that he was not actually 
damnified. The cause of action for the 
suit did not arise until he handed over 
charge. I hold, therefore, that the suit is 
competent and that the plaintiff is entitled 
to recover damages from the defendant for 
the injury sustained by him by reason of 
the non-ccmpliance with the statutory 
provision contained in s. 33. 

Then there is the question of the mea- 
sure of damages. The learned Advocate- 
General has frankly conceded that the 
claim to gratuity cannot be sustained. The 
Municipality has made rules under s. 46 
of Act IIT of 1901. Rule 197 provides that 
the Municipality may grant a gratuity on 
retirement to a Municipal Officer or servant 
who has completed five years’ service. But 
the grant is entirely at the discretion of 
the Municipality. It cannot be claimed as 
of right. The plaintiff's claim to salary up 
to the time of his reaching the age of 55 is 
based upon r. 183 which is in these terms: 

“Subject to s. 182 of the Act every Municipal 
officer or servant is liable to discharge at one 
month's notice, but, except with the concurrence 
of the President and the sanction of the Munici- 
pality, no officer or servant whose salary exceeds 
Rs. 15 shall be discharged before he has reached 
the age of 55." 

Section 182 of the Act of 1901 is the 
section to which I have frequently referred 
providing that the Obief Officer shall 
not be removable from office except by a 
certain majority of the whole number of 
Oouncillors Mr. Thakor suggested that as 
r. 188 is made subject to s. 182, it follows 
that the provision as to one month's 
notice does not apply in the case of a Ohief 
Officer. I cannot accept that contention. 
The rule under s. 46 must not of course 
be inconsistent with the Act, but the rule 
to the effect that an officer or servant is 
liable to discharge at one month’s notice 
is not in any way inconsistent with the 
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provisicn in s. 182 that the Chief Officer 
is not removable from office unless hy a 
certain majority of votes. The effect of 
r. 188 aad s. 182 read together seems to 
me to be that a Ohief Officer is entitled 
like any other municipal officer or servant 
to one month’s notice before discharge. But 
‘this position differs from that of other mu- 
nicipal officers and servants in this, that he 
cannot be discharged except in the manner 
Provided by e. 182 or s. 33 of tze present 
ct. : 

But in view of the provisions of these 
ss. 182 and 33 it is impossible in my opi- 
nion to accept the plaintiff's claim, which 
hes been allowed by the learned trial 
Judge, that he has n right of serving until 
he reaches the age of 55. It is not a case 
of service during good behaviour. Itisa 
case of service at the willof the Munici- 
pality, the only limitation being that the 
will of the Municipality must be expressed 
in the manner provided by s. 182 and 
s. 33, and unless the will of the Municipality 
is expressed in that manner removal from 
office is unlawful, The learned Advocate- 
General suggested that having regard to the 
Bpecial facts of this case, the Court might 
assume that the plaintiff would not have 
been removed, apart, that is to say, from 
the separation of the two offices, and would 
have been allowed to complete his service 
up to the age of 55 years. In my opinion, 
however, we cannot make anv assumption 
of that kind in his favour. Aa it is not to 
be regarded as a case of service during good 
behaviour, and as there was nothing to 
prevent the plaintiff being removed from 
ofice at any time by a valid resolution 
under s. 33, the only damages which he 
can claim are wages for the period of 
notice, that is to say, Rs. 350. 

It was argued on behalf ofthe appellant 
that it was the duty of the plaintiff to 
mitigate the damages and that he ought 
to have accepted the offer made to him 
by the Municipality of continuing to serve 
either as Chief Officer or Engineer on a 
lower rate of pay. In that connection we 
were referred to Brace v. Calder (7) at 
pp. 261, 2634, and to Payzu v. Saunders 
(8) at p. 585t. As the learned Advocate- 
General points out, however, the offer of 
employment was made before the breach of 
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the provisions of s. 33 had actually taken 
place. No offer was mado after the cause 
of action for damages had arisen. Under 
the circumstances I think that the claim 
for damages cannot be said to be affected 
by the plaintiffs failure to accept the 
offer made to him. But for the reasons 
I have given he is only en‘itled to wages 
for one month. 

Wassoodew, J.—As the question invol- 
ved in this appeal is of greit importance 
to municipal servants in this presidency, 
particularly officers in the higher grade 
as Chief Officer, Health Officer and Engi- 
neer, I should like to state as briefly as 
possible the foundation for the con:lusion 
1 have reached on the question as to what 
is the. precise position of those servants 
vis-a-vis the Municipality. Are they liable 
to be dismissed ab the will of the Munici- 
pality without assigning cause in the 
ordinary course? In this particular case 
we have to deal with the position of the 
plaintiff who held the combined pnsts of 
Chief Officer and Engineer in the Munici- 
pality. It is not disputed that there is no 
written contract of service which could be 
binding on the Municipality in an action 
for damages for its breash. Essentially 
this is an action for damages on account 
of injury sustained by the wrongful act of 
the Municipality in terminating the sere 
vices of the plaintiff in contravention of 
the rules in force which regulated his posi- 
tion in the matter of removal at the time 
of his appointment and atthe time of his 
actual removal. The relevant provisions 
in the Municipal Act have been just dis- 
cussed by my learned brother and I should 
not like to traverse over the same ground 
again except where necessary. I shall 
endeavour to show that those provisions 
are clearly indicative of the tenure of the 
office of the Chief Officer. It is clear that 
they do not create a tenure of office during 
gocd benaviour. 

Section 182, Bombay District Munici- 
pal Act of 1901, empowered the City 
Municipality to appoint a Ohief Officer, 
Health Officer and Engineer and to come 
bine these posts. By al. 2 it was provided 
that no such office shall, save with pre- 
vious sanction of the Governor-in-Council, 
be removable from officer unless by the 
votes of at least two-thirds of the whole 
number of Councillors. There was also r. 188 
in force which was made under s. 46 
of the Act. That rule preseribed the condi- 
tions on which the hability to discharge 


such officers depended. The provisions of 
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8. 177 permitted the Governor-in-Council 
in his discretion to veto the continuance in 
any such office of any person selected 
therefor or appointed thereto by any 
Municipality, and the tenure of such office 
by any such person ceased and determined 
on and from the date on which such order 
was communicated to the Municipality. 

It is clear to me that the tenure of 
service of the Chief Officer can be inferred 
from these rules and provisions. There is 
no definite term of employment fixed and 
the provisions unmistakably indicate that 
the Municipality can remove him at its 
pleasure if it were manifested io a parti- 
cular manner or mode. That is not the 
same thing as saying that the Ohief Oiicer 
holds his appointment at the unqualified 
Pleasure of the Municipality in the same 
way as a Orown servant does. That the 
procedure laid down in respect to the 
reduction or removal of the Chief Olficer 
has not been followed is obvious from the 
proceedings of the Municipality. The ques- 
tion is whether the Municipality, in not 
expressing its resolve in the Manner pres- 
cribed by the law in force atthe time of 
the plaintiff's dismiesal as embodied in s. 33 
of the Bombay Act XVIII of 1925, could still 
be said to have legally removed or reduced 
the Chief Officer. And if it cannot, the 
question is whether the plaintiff is with- 
out any remedy against such an act. The 
argument that the plaintiff was not in 
fact removed or reduced so as to invite 
the application of the provisions of s. 33 
of the new Act, that there was merely a 
splitting up of the office into two separate 
posts and that the plaintiff was given the 
option to continue on either of them and 
that by his refusal to accept that offer, he 
has invited this injury on himself, is, in 
my opinion, nt well founded. There was 
obviously the reduction of the post conse- 
quent on the resolution in question. That 
resolution could only be brought into effect 
by the removal of the plaintiff from the 
combined posts of Chief Officer and 
Engineer. Therefore, the Municipality's act 
was amenable to the procedure prescribed 
bys. 33. 

The learned Counsel for the Municipa- 
jity has, however, contended that the Muni- 
cipality hada right to remove the plaintiff 
without assigning cause or without observing 
the procedure preseribed by s. 33 inasmucno 
as the plaintiff held his office at the pleasure 
of the Municipality. As an authority in sup- 
port of that statement we were referred 
to Roshan Lal Goswala v. District 
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Board, Aligarh (1). My learned brother 
has examined that case in great detail. 
At first sigut that case seems to have been 
decided upon the special provisions of the 
District Boards Act, 1922, specially ss, 71 
and 82. The latter provided a remedy by 
way of appeal to the Local Government 
against any wrongful act of the Board. 
Toere is no such remedy provided by tne 
District Municipal Act. ‘'nere are, how- 
ever, some common features in this case 
and the case in Roshan Lal Goswala v. 
District Board, Aligarh (1). The servants 
of both the local bodies in question have 
been statatorily described as public ser- 
vants within the meaning of the detnition 
of that term in the Indian Penal Code. 
Upon consideration of that description and 
the authorities such as sShenten v. Smith 
(61, Wright v, Zetland Marquis (5) and 
Notley v. London County Cuunctl (3), 
Bennet, J. held that the principles guvern- 
ing public servants of the Orown applied 
to servants of local bodies. Whatever. 
justification there may be on grounds of ` 
public policy for bringing the servants of 
local bodies within the statutory defini- 
tion of public servants, with extreme res- 
pect, it seems to me difficult to conclude 
from that circumstance and the autho- 
rities that the local bodies enjoy all the 
prerogatives of the Sovereign governing 
his relations with his servants. The deci- 
sions in cases between the Orown and its 
servants cannot be regarded as authority 
in my opinion for disregarding the statu- 
tory procedure, if any, for the dismissal of 
servants of public bodies. The power of 
the Orown rests on special prerogative and 
any contract inconsistent with that prero- 
gative is void on tae ground of public 
policy. In regard to the character of the 
employment generally of servants of local 
bodies, it was obseived in Brown v. Dagen- 
hum Urban District Council (4), at p. Yoh 


as follows : 

“I confess that I should myself have thought 
that the basis on which the powers of the Orown 
might be iested was a basis somewhat inappli- 
cable to local corporate bodies such as the present 
defendants...... $ 

The prerogative of the Crown rests on 
the principle rex nun potest peccare, but 
that does not imply thatthe King is above 
the law in the unrestricted sense. It 
implies that the King personally is indepen- 
dent of and not amenable to any other 
earthly jurisdiction. It is wrong to sug- 
gest that the prerogative does extehd to 
the causing of injury. When essentially 


“page of (1989) 45 T. L. R.—|&d.] 
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that prerogative was crested for the bene- 
fit of the people, it cannot be exercised to 
their prejudice. The Orown has been held 
not to be bound by a statutory enactment 
unless the intention of the Legislature to 
bind the Crown is clear: see Wheaton v. 
Maple £ Co. (9), at p. 64*. The authorities 
establish that the prerogative of dismissal cf 
the Orown’s servants without cause assigned 
can becurtailed by statute and is subject 
to the provisions of the luw regulating its 
powers over the seivants. Consequen!ly 
it seems to*me that if a stalute regulates 
the prccedure of digmissal of a public ser- 
vant, the Crown will be bound by it. 
Acc_rdingly where, as kere, the act com- 
plained of is professedly done under the 
sanction cf the law, and in the exercise of 
the power conferred by statute upon the 
Municipality, the fact that it is done by 

Municipality under a supposed deliga- 
tion of Sovereign authority but in actual 
disregard of the precedure in that respect 
laid down by law will not afford justifica- 
tion in a Oivil Court, Even the Crown 
in such a case, I think, could nct put for- 
ward such a plea: see remarks in Secrc- 
tary of State v. Hari Bhanji (10) and Kishen- 
Chand v. Secretary of State (11). 

It ie clear that the provisions of s. 182 and 
8.33 ofthe Bombay Acts of 1£01 and 1925, 
respectively, were enacted with the object 
of providing security for the holder cf the 
office against summary diemissal by the 
ordinary vote of the majority. That rule 
is conclusive to stability in the higher 
grades of Municipal service and is essen- 
tially for public good. Any action there- 
fore of the Municipality taken in violation 
of that rule must be regarded as ultra 
vires. Any other construction, securing 
immunity frcm action taken for jnjury 
caused by reascn of tke disregard of those 
provisions would be frustrating the object 
of the Legislature in acting the safe- 
goard. Undoubtedly ever} resolution pass- 
ad by a majouity of votes is an expression 
of the will of the public body passing it. 
But when the law lays down that a reso- 
lution upen a particular matter must con- 
tain the cxpression of the pleasure or will 
of a stated number of members of the 
Corporation, the failure to comply with 
the provisions of the law will render the 
expression nugatory and of no consequence. 


(9) (1893) 8 Ch: 48; 68 LJ Oh. 963; 69 L T 203; 41 
WH O77, 
(10) 5 M 278. 
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Consequently in my opinion the action 
taken upon that resolution which was not 
in accordance with the provisions of s. 33 
of the Municipal Act of 1925 was wrong 
and irregular. 

The rule contained in s. 182 of the Act 
of 1801 and s. 33 of ihe Act of 1925 
created, in the view I take, obviously for 
the protection of the Chief Officer indicates 
in clear language thketerms of his employ- 
ment. It undoubtedly gives him the right 
to remain in service unless and until the 
pleasure of the Municipalty in regard to 
his removal is regularly and legally ex- 
pressed. Upon the principle ubi jus ibi 
remedium, the servant must have the 
means to maintain that right if an injury 
were caused to him by disregard cf that 
rule. Otherwise it would be a vam thing 
to have a safeguard without the means of 
enforcing il. I do not see the force of the 
argument, therefore, that no action lies 
against the Municipality even if it violates 
the rules of procedure laid down by the 
law of its incorporation. When a right 


‘and an infringement thereof are alleged 


anda cause of action is disclosed, the Civil 
Courts are bound to entertain the same in 
the absence of any legal bar. I therefore 
agree in holding that the plaintiff has 
established the alleged cause of action to 
recover damages fromthe Municipality for 
its wrongful act done in violation of the 
procedure laid down by statute. With 
regard to the other questions involved in 
this appeal, I would express my concurrence 
with the view expressed by my learned 
brother end agree with the order proposed 
by him. 

Per Curlam.—As regards costs in the 
lower Court plaintiff will get his costs 
from the defendant on the amount awarded 
and pay the rest of his costs himself. 
Defendant will pay his own costs. The 
parties will bear their own costs in the 


appeal. Cross objections dismissed with 
costs. 
D. Decree modified. 
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heirs in possession of property of deceased—Sonie 
mortgaging tt to pay off debts of deceased represent- 
ing themselves as sole owners—Other heirs, tf can 
get declaration of their ownership totheir shares 
without contributing to mortgagee proportionately— 
Specific Relief Act (I of 1877), a 4°—Declaration 
aust for rights by person in possession— Court, tf 
can, after granting declaration, direct plaintiff to 
pay certain amount within certain period and on 
failure, the suit shall be dismissed 

Where after the death of a Muhammadan, all his 
heirs get into possession of his estate but in dis- 
charge of the debts ofthe deceased, some of them 
mortgage the property by representing themselves 
as the sole owners ofthe property, the mortgagees 
cannot- be held to be creditors of the deceased, nor 
his estate Other heirs who are not parties to such 
mortgage, can obtain a declaration, without contri- 
buting to the transferee proportionately to the 
debt discharged by the Kai made by him, 
that they are the owners of their shares. The 
mortgagee is entitled to enforce his mortgage against 
the persons actually parties to it. The latter, in 
their turn, are entitled to obtain contribution from 
their oo-heirs. 

{Oase-law discussed.] 4 

Where a plaintiff sues for possession and is found 
by a Court to be entitled to it, it may nevertheless 
put the plaintiff on terms. A familiar instance of 
the exercise of such power is a suit in which the 
plaintiff sues for recovery of possession of property 
transferred by him under a void deed for considera- 
tion. It ie open to the Court to grant the relisf of 
possession on condition of the plaintiff restoring to 
the defendant any benefit that he derived under the 
void deed, Where, however, the plaintiff is in pos- 
session and does not stand in need of the assistance 
of the Oourt to recover possession of property 
wong in possession of the defendant, there is no 
case forthe Court to put the plaintif on terms. It 
is easily conceivable that the Court may provide by 
its decree that the plaintiff will not be entitled to 
take delivery of possession without fulfilling the 
conditione imposed by it; but where the Conrt 
passes a declaratory decree, the imposition of acon- 
dition precedent is meaningless, Aftera decree has 
been passed and the plaintiff's right is declared, the 
plaintiff's object is achieved. Where the Oourt, after 
declaring the right of the plaintiff to the property 
claimed, goes on to direct the plaintiff to pay acer 
tain sum of money within a certain time and to 
provide that on failure of payment being made with- 
in the time the plaintiff's suit shall be dismissed, it 
passes in effect, a foreclosure decree, which it has no 
power todo in a declaratory suit. [p. 656, col. 2.| 

5. O. A. from a decision of the District 
Judge, Bulandshahr, dated November 19, 
1934 

Mr. Muhammad Ismail, for the Appellants. 


Mr. C. B. Agarwala, for the Respondents. 


Harries, J.—This is a defendants’ 
appeal against a decree of the lower Appel- 
late Court modifying to some extent a 
decree of the Court of first instance passed 
in favour of the plaintiff-respondents. The 
plaintiffs brcucht the suit out of which 
this appeal arises for a declaration that 
they were the owners of 4078 sihams out 
of 17,280 sthams in the property left by 
Kunwar Khan and for possession of such 


share in the property if it was found that. 
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they were out of possession. The plaintifs 
were Musammat Sahibzadi, a daughter of 
the said Kunwar Khan, and the heirs of: 
Musammat Zaiban, deceased, another daugh- 
ter of Kunwar Khan. It was the case for the 
plaintiffs that on Kunwar Khan’s death they 
were entitled to 4078 sihams out of 17,280 
sıhams in the property left by the deceased. 
It was alleged that they entered into pos- 
session of their shares and thatthe other 
heirs of Kunwar Khan had without their 
knewledge and consent mortgaged or trans- 
ferred certain portions of Kunwar Khan's 
property and tbis suit was brought to obtain 
a declaration that they were the owners 
of their shares and possession of the pro- 
perty if found to be ont of possession. 
The defendants were the other heirs of 
Kunwar Khan and various mortgagees or 
transferees of the property in question. 
They denied thal the plaintiffs were heirs 
of Kunwar Khan and alleged that in any 
event they bad never’ been in possession 
of their shares within 12 years of this 
suit, consequently their claim was barred 
by limitation. It was further pleaded that 
these transfers were made with the full 
knowledge of the plaintiffs and consequente 
ly they were estopped from making any 
claim to the property. Lastly, the defen- 
dants relied upon s. 4!, Transfer of Pro- 
perty Act. 

The learned Civil Judge who tried this 
suit found as a fact that the plaintiffs 
were heirs of Kunwar Khan and were 
entitled upon his death to the shares 
claimed. He further held that the plaintiffs 
were in possession of their shares and the 
suit was not barred by limitation or by 
s. 41, Transfer of Property Act, and that 
the plaintiffs were not estopped from mak- 
ing this claim. He, however, found that 
the transfers in question had been made 
by the other heirs of Kunwar Khan in 
order to raise money to pay off a mortgage 
executed by Kunwar Khan in 1894 in 
favour of one Hora Lal. He found that a 
sum of Rs.1,318 had been obtained by 
means of these transfers and such sum 
had been paid todischarge the mortgage 
held bv Hora Lal. The learned Civil Judge 
was of opinion that the plaintiffs could 
not in equity obtain a declaration of their 
right unless they contributed their propor- 
tion of the money advanced by the trans- 
ferees to the other heirs for the purpose 
of paying off Kunwar Khan’s debts, The 
proportionate share of the plaintiffs was 
found to be Rs. 311 and a. decree was 
passed in favour of the plaintifis for a 
declaration of their right of ownership 


1938 
conditional upon the payment by them to 
the defendant transferees of the sum of 
Rs. 311. 

The contesting defendants filed an appeal 
in the Court of the learned District Judge 
and the plaintiffs filed a cross-ohjection 
relating to such part of the decree which 
made the declaration conditional upon 
payment of Rs. 311 to the defendant trang: 
forces. The learned District Judge upheld 
the findings of the learned Civil Judge 
and dismissed the appeal and farther 
allowed the cross-objection holding that 
there was no equity in favour of the 
defendant transferees. In the view of the 
„learned District Judge, the plaintiffs were 
entitled to the declaration claimed in the 
suit and were in no way liable to the 
transferees to pay their share of the moneys 
advanced by the latter to pay off Kunwar 
Khan's debts. The only point taken in 
this appeal relates to this sum of Re. 311. 
It has been strenuously argued by Oounsel 
for the appellants that the plaintiffs are 
not entitled toa declaration that they are 
owners of their shares in the property 
except on payment of the transferees of 
their proportionate share of the debts of 
Kunwar Khan discharged by meana of the 
moneys advanced by the defendants. Upon 
_ the findings it is clear that upon the death of 
Kunwar Khan all his heirs entered into 
possession of his property and laterthe de- 
fendant heirs dealt with the property as if it 
‘belonged entirely tothem. The mortgages 
_or transfers in question were made by 
, Buch heirs,purporting to be the- full owners 
of the property though it is undoubtedly 
_true that the tranafers in question were 
made in order to raise money which the 
defendant heirs eventually paid to‘creditors 
of Kunwar Khan deceased. 

It is now well settled that upon the 
death of a Muhammadan the property left 
by him vests immediately in the heirs 
according to their respective shares as 
defined by the Muhammadan Law of inherit- 
ance. In Muhammadan Law, there is no 
representation of the family by one cr more 
members of itas under Hindu Law and 
further Muhammadan Law does not ieccg- 
nize a head of the family or karta whose 
acts under the Hindu Law bind the other 
members of thefamily. The law upon this 
: Subject has been very elaborately discus- 
sed in the Full Bench case in Abdul 
Majeeth Khan v. Krishnamachariar (1) 
in Which it was held that where one of 


..,, Gl) 40 M 243; 40 Ind. Oas. 210; A IR 1918 Mad, 
1046; 32M L J 195, (1917) M W N 346; 5 L W 767. 
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the co-heira of a decéased Muhammadan, 
in Possession of the whole or pars of the 
estate of the de2zeased, sella property in 
his possession forming part of the estute 
in order to discharge debts of the deceased, 
such sale is not binding on the other co- 
heirs or creditors of the deceased. The 
difference between the principles of Muham- 
madan Law and Hindu Law relating to 
representation of the family and the rights 
of the various heirs was also discussed at 
length in Srkur Muhammad v Asmot Mandal 
(2) in which it was laid dowo that in 
Muhammadan Law there is no representa» 
tion of the family, as under ihe Hiudu 
Law, by one or more members ‘of it, so 
that the act of the karta or the head binds 
the other members of the family. 

It is therefore, clear that upon the death 
of a Muhammadan, heirs who are in poss:s- 
sion of the property donot represent the 
other heirs who are out of possession, and 
further the acts of the heirs in possession 
of the property donot bind the heirs who 
are ont of possession unless it can be shown 
that the heirs in possession have authority 
from the heirs out of possession to act on 
their behalf. Where heirs in possession 
without the knowledge and consent of heirs 
out of possession transfer the property of 
the deceased, such transfers are not bind- 
ing upon the heirs out of pcssession and 
the latter are entitled to recover posses- 
sion of their shares. The question in this 
case is somewhat different. Here the 
plaintiff heirs were in possesston though 
the defendant- heirs dealt with the 
property as ifthe plaintiffs had no inter- 
est whatsoever in it. In such circumstances, 
are the plaintiffs entitled toa declaration 
of their rights without contributing their 
proportionate share of the debts discharged 
by the defendant heirs by meansof mort- 
gages of the property executed by the 
latter? The transfers are clearly not 
binding on them, but does equity insist 
that they should contribute their share of 


‘the deceased's debts before they can obtain 


reliéf ? In the present case, the transferees 
did not purport to advance mcney to the 
-whole of the heirs of Kunwar Khan deceg- 
sed but only to the heirs who dealt with 
them. It is clear that the latter re- 
presented themselves as the absolute 
owners of such properly and were regarded 


‘as such by the different transferees who 


advanced the money. Further. the debts 
of the deceased were paid not by the 
transferees but by the heirs who executed 

(3) 50 O 973; 79 Ind. Cas 491, AIR 1024 Oal, 384, 
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the mortgages. There can be little doubt 
that the heirs who paid the debts could 
bave claimed contribution from the plain- 
tiffs if the latter's interest had uot been 
dealt with as they had paid more than 
their due proportion of the deceased's debts. 
This, however, is not aclaim for contribution 
but a claim by transferees to something in 
the nature of alien on the property until 
the plaintiffs have paid their due proportion 
of the debts of the deceased discharged 
by means of such transfers. The different 
transferees were not the creditors of Kunwar 
Khan and are not even creditors of the 
estate. They are creditors of the different 
beirs who transferred the properties re- 
presenting that they were solely entitled to 
the same. 

Great reliance has been placed by Ooun- 
sel for the appellants upon a Full Bench 
ease of this Court, viz. Jafri Begam v. 
Amir Muhammad Khan (3). In that case 
it was laid down in the first place that 
upon the death of Muhammadan intestate, 
who leaves unpaid debts, whether large 
or small, the ownership of such estate de- 
volves immediately on his heirs, and such 
devolution is not contingent upon, and 
suspended till payment of such debts. In 
the second place it was held that where a 
representative of a deceased Muhammadan 
gues such heirs of the deceased as are in 
possession of his estate and obtains a decree, 
and in execution of that decree, sells pro- 


‘perty of the deceased and purchases the 


same, then the heirs who are out of pos: 
session and who ate no parties to the 
proceedings cannot recover possession of 
their shares in the property so attached 
and sold unless they pay to the creditors 
their proportionate share of the deceased's 
debt. Itisto be observed that this case 
does not purport to lay down any general 
principle. One of the questions referred to 
the Full Bench by Straight and Mah- 
mood, JJ. as originally framed was amended 
and this question refers to the rights of 
heirs out of possession to recover property 
attached and purchased by a creditor in 
execution of his decree. The question as 
originally framed was in wide terms, but 
as amended by the Full Bench, ıb was a 
ďuestion confined to the particular facts of 
that case. It is, therefcre, clear that the 
Full Bench decision upon this point is not 
of general application as it was only in- 
tended to cover the precise facts of the 
ease before it. In my judgment, the Full 
Bench case in Jafri Begam v., Amir 
(3) 7 A 832; A W N 1885, 248, 
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Muhammad Khan (3) is clearly distinguish- 
able from the present case. In the Fall 
Bench case the person in possession of the 
property was the actual creditor of the 
deceased Muhammadan and the plaintiffs 
‘were never in possession of their shares 
and it is only equitable that, if a creditor 
holding property of the deceased in lieu of 
his debt is made todeliver possession of 
part of itto the heirs who were no parties 
to the transfer, such heira should be made 
to contribute their proportionate share of 
the deceased's debits. If this were not 80, 
the creditor would be deprived of what in 
both law and equity is due to him, viz., the 
full amount of the debt. However, in my 
view, different considerations arise where 
the transferee of the property of the 
deceased is not a creditor of the deceased 
or his estate, but on the contrary is only a 
creditor of certain of the heirs. In my 
view the Full Bench dezision does not cover 
the present case. 

The appellants also strongly relizd upon a 
Bench decision of this Court, viz. Abdul 
Aziz Khan v. Muhammad Husain (4). In 
that case the heirs of a deceased Muham- 
madan who were in actual possession of 
the estate execuled a mortgage to pay off 
and discharge an earlier mortgage executed 
by the deceased in favour of the mortgagee. 
It was held by Dalal and Pullan, JJ. that 
the mortgagee was entitled to enforce the 
mortgage against the whole estate including 
the-shares of the heirs who did not join iu 
the”‘execution of the mortgage.and who 
were not in possession. The facts of this 
case are Very different from the facts of the 
case hefore me. The present case is nota 
claim 9y a mortgagee to enforce his morte 
gage but is in the nature of an assertion 
by a mortgagee or transferee to retain pro- 
perty belonging to the plaintiffs until the 
latter pay to him their proportionate share 
of the consideration fcr the transfer which 
was utilized to pay off the deceased's debts, 
Again, the mortgagee seekiug to enforce his 
mortgage in Abdul Aziz Khan v. Muhammad 
Husain (4) was originally a creditor of the 
deceased. The mortgage sought to be en- 
forced in that case nad been executed in 
lieu of a previous mortgage executed by 
the deceased himself in favour oi the 
mortgagee. The mortgagee, therefore, had 
been an actual creditor of the deceased 
though later he had accepted a mortgage 
by the heirs in posession in lieu ot his 
earlier mortgage. It is to be observed that 
in the present case the appellants were at 

(4) A I R 1927 All, 415; 100 Ind. Cas, 662, 
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notime creditors of the deceased. They 
became creditors for the first time by rea- 
son of the mortgages or transfers made to 
them by the defendant heirs who were in 
Pcssession. The case in Sukur Mahomed v. 
v. Asmot Mandal (2), is clearly distinguish- 
able on its facts from the present case 
andin my view the decision in no way 
governs the present case. The learned 
Judges whos decided Sukur Mahomed v. 
Asmot Mandal (2), purported to follow 
the Full Bench case in Jafri Begam v. 
Amir Muhammad Khan (3), but with great 
respect to the ‘earned Judges, there is little 
in common between the cases. Indeed, 
it might well be argued on some other 
occasion that the decision in Sukur Maho- 
med v. Asmot Mandal (2), is in conflict 
with the undoubted rule that the heirs in 
actual possession of a deceased Muhamma- 
dan's property do not represent the whole 
body of heirs and that their acts are not 
binding on the other heirs who have not 
assented to any particular transaction. In 
Sukur Mahomed v. Asmot Mandal (2), it was 
undoubtedly held that a mortgage by some 
of the heirs of a deceased Muhammadan 
bound the shares of other heirs who were 
out of possession and who were not parties 
to the mortgage and this view may have 
to be re-considered in a proper case. 

A later case decided by a Bench of this 
Oourt, viz, Muhammad Khan v. Nastban 
(5), is strongly in favour of the plaintiff- 
respondents. In that case the son of 8 
deceased Muhammadan in his own capacity 
executed a`promissory note in payment of 
one of the debts of his father and later 
the creditor in execution of his decree 
attached ahouse forming part of the de- 
ceased's estate and put it up for sale. The 
daughters of the deceased Muhammadan who 
were no parties to this transaction brought 
& suit claiming a declaration that they 
were entitled to their share in the house 
sought to be attached and ‘sold and that 
they were not under any liability to contri- 
bute towards the creditor’s dekt. Mukherji 
and Bennet, JJ. held that the daughters 
were entitied to such declaration and that 
they were not liable to contribute towards 
the payment ofthe debt under tho pro- 
missory note. In that case it was argued 
that the daughters c-uld not in equity 
obtain a declaration of their right to their 
sharp in the housein question without con- 
tributing towards the creditor's debt be- 
cause the debt under the prcmissory note 


(5) (1980) AL J 1211;128 Ind. Oas. 397; A I R1930 
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had been incurred by the son in order to 
pay off the debts of the deceased. The 
learned Judges, however, point out that the 
debt of the deceased had ceased to exist 
and had been replaced by a personal debt 
ofthe son. Thecreditor had given up his 
right against the estate and had by the 
transaction of the promissory note acquired 
new Tights against tbe son in his own 
capacity. The moment the promissory note 
transaction was entered into between the 
creditor and the son, the debt due frum 
the estate was extinguished and a rew 
debt came into existence, 2iz., a debt due 
frcm the son to the creditor. In those 
circumstances there wes in the view of 
the learned Judges no equity which de- 
manded that the daughters should contri- 
bute a proportionate share of the debt due 
not from the estate but rather from the 
son to the creditor hefore they could obtnin 
the relief claimed. In Muhammad Khan 
v. Nasiban (5), the Full Bench case in J afri 
Begam v. Amir Muhammad Khan (3°, was 
considered and distinguished and there ig 
a very clear distinction between them. In 
the Full Bench case Jafri Begam v. Amir 
Mudammad Khan (3), the creditor of the 
estate was in pcesession of property in 
lieu of his debt due from the estate, where- 
as in Muhammad Khan v. Nasiban 15), 
the debt dueto the estate had been ex- 
tinguished and a new debtcreated between 
the transferees of the property and one of 
the heirs. It is equitable that the heirs 
should be madeto contribute their propor- 
tionate share of the déceased’s debts, but 
there is no equity which requires them to 
contribute their proportionate share of a 
debt incurred by one particular heir who 
deals with the whole of the property as bis 


Own. 

The learned Judges who decided the 
case in Muhammad Khan v. Nasiban (5), 
relied upon a decision of their Lordships 
of the Privy Council in Balwant Singh v. 
Maharaj Singh (6). The facts of that case 
are very different from the facts of the 
“case before me, but it does appear as if 
their Lordships of the Privy Council were 
of opinion that where one of two co 
owners transfers property representing that 
he is the sole owner, then the co owne 
who was not a party to the transaction 
can recover his share anconditionally even 
though such transfer was made to pay the 


(6) 34 A 296; 14 Ind. Ons, 628; 39 I A 109; (1912) 
M W N 462; 11M LT 344;9A LJ 509150 LJ 475: 
T OWN 577;293ML J18 14 Bom, L R 499 
P 0). 
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debts of the estate. This is not clearly 
held but it appears to me that the princi- 
ple can be implied from the decision in 
the cass. In my judgment the present 
ease falis within the principles laid down 
in Muhammad Khan v. Nasiban (5) which 
in my view should be followed. There 
` is no debt due from the estate in the pre 
sent case as such has been discharged by 
the defendant heirs who transferred the 
property. Further, the defendants trans- 
ferees are in no way creditors of the estate 
because they dealt with the defendant heirs 
as the sole owners of the property and 
advanced the money to them personally and 
not to the general body of heirs of the 
deceased. The debt due to the estate has 
been paid off and the only debt now in 
existance is one due from the defendant 
heirs to the defendant transferees. In my 
view the plaintiffs who were no parties to 
the transactions and who knew nothing of 
them cannot be made to contribute any 


`- portion of the debt due from the defen- 


dant heirs- to the defendant transferees 
before obtaining a declaration of their 
right to their shares which were impro 
perly dealt. with by the defendant heirs. 
For the reasons which I nave given, I am 
of opinion that the learned District Judge 
was right in giving the plaintiffs a declara- 
tion as to the ownership of their shares 
“without” imposing any condition and I 
would, therefore, dismiss this appeal with 
costs. 

Niamat Ullah, J.—I agree with the con- 
clusion arrived at by my learned brother. 
I-think the appellants are not entitled to 
call npon the respondents to pay their share 
of ‘the debts of the ancestor which have 
been paid out of the consideration of the 
transfer made bythe male co-heirs of the 
respondents. The fac:s found by the lower 
Courts, which cannot be questioned in 
second appeal, may be briefly stated. The 
common ancestor, Kunwar Khan, was 
indebted to certain usufructury mortgagees. 
After his death. his sons, who claimed to 
be entitled tothe whole of Kunwar Khan's 
property, executed certain deeds of transfer 
in favour of the appellants and applied 
the whole or part of the consideration 
soceived from the appellants for satisfac- 
icn of the usufroctury mortgages, thus 
` redeeming the ancestral property. They 
acted throughout ou their own behalf and 
to the exclusion of their sisters, plaintiff 
No. 1 and the mother of the remaining 
plaintiffs. It has been found that a sum of 
‘Rs. 311 represents the share of the.sisters 
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in the debts paid off by the sons of Kun- 
war Khan. The question is whether the 
appellants are entitied to this sum being 
paid by the plaintiff respondents as a con- 
dition of their right to the share claimed 
by them being declared. 

i note that the suit brought by the 
plaintiff respcndents was one for a decla- 
ration of their right and, inthe alterna- 
tive, for possession, in case they were found 
not to be in actual or constructive posses- 
sion of it. The trial Court granted to them 
the firat relief, holding impliedly, at any 
rate, that the plaintifs are in possession. 
The lower Appellate Court has not taken 
a different view on this aspect of the case. 
It has not been argued before us that the 
plaintiff-respondents were not entitled to 
the declaratory relief. I must. therefore, 
take it that the plaintiff respondenis were 
in possession of the share claimed by them 
but had a cause of action for a declaration 
of their right. I emphasize this point as, 
where a plaintiff sues for possession and 
is found by a Oourtto be entitled to it, 
it may nevertheless put the plaintiff on 
terms. A familiar instance of the exercise 
of such power is a suit in which the plain- 
tiff sues for recovery of possession of prop- 
erty transferred by him under a void deed 
for consideration. It has been held re- 
peatediy that it is open to the Court to 
grant the relief of possession on condition 
of the plaintiff restoring to the defendant 
any benefit that he derived under the void 
deed. Where, however, the plaintiff is in 
possession and does not stand in need of 
the assistance of the Court to recover pdsses- 
sion of property wrongly in possession of 
the defendant, there is no case for the 
Oourt to put the plaintiff on terms. It is 
easily conceivable that the Court may 
provide by its decree that the plaintiff will 
not be entitled to take delivery of possession 
without fulfilling the conditions imposed 
by it; but where the Court passes a de- 
claratory decree, the imposition of a condi- 
tion precedent is meaningless. After a 
decree has been passed and the plaintiff's 
right is declared, the plaintiffs object is 
achieved. Where the Oourt, after declaring 
the right of the plaintiff to the property 
claimed, goes on todirect the plaintiff to 
pay a certain sum of money within a 
certain time and to provide that on failure 
of payment being made within the time 
the plaintiff’s suit shall be dismissed, it 
passes in effect, a foreclosure decree, which 
it has no power to do in a declaratory 
guit. 


—_ 
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On the merits of the appellants’ claim 
the position of the parties may be stated 
thus: The  plaintiff-respondents 
certainly liable to pay the debts of their 
ancestor, Kunwar Khan, part of whose 
property was isherited by them. They 
were liable to redeem the usufractuary 
mortgages. ` The sons, acting for themselves 
and as the sole ostensible owners of Kun- 
war Khan's properly, redeemed the usu 
fructuary mortgages by borrowing money 
from the appellants. If the sons obtained 
possession from the usufructuary mort- 
gagees, the daughters or their sons could 
recover their share on payment to the sons 
of their share of the expenses properly 
incurred by them (the sons) in redeeming 
the usufructuary mortgagee. The sons 
could have, in that case, retained the eatire 
property, unless the plaintiffs paid their 
share of such expenses (s. 95, Transfer of 
Property Act). If for some reason or other, 
the -sons did not obtain possession or 
allowed the plaintiffs’ mother or the plain- 
tiffs to take possession without payment, 
they could sue the latter for contribution. 
There was no privity between the plaintiffs 
and the sppellanis, who accepted the sons 
alone as their debtors. The only right 
which the appellants can possibly claim is 
that they were subrogated to the position 
of the usufructuary mortgagees, to whom 
they paid out of the consideration of the 
deeds executed in their favour by the 
sons. In such a case, assuming they were sub- 
rogated to the position of the usufructuary 
mortgs gees, their rights are not better than 
those of the usafructuary mortgagees 
themselves, and in seeking to enforce those 
rights they have to base them on the usu- 
fructuary mortgages and not onthe deeds 
in their favour executed by the sons. Such 
a case has not been pleaded by the ap- 
pellants. There is nothing to substantiate 
it, and if is very doubtful, to say the least 
of it, that it can succeed as a defence in 
view of the finding thatthe plaintiffs are 
in possession. Oe ee AR 

Jafri Begam v Amir Muhammad Khan 
(3) was a suit -for possession, and -ali that 
the Oourt held was that the plaintiffs, who 
are ‘bound to pay their share of the 
-ancestral debt, could be put on terms before 
they were allowed to recover possession of 
‘their share in the -inheritance of- their 
decedsed’ancestor, os 

Abdul Aziz Khan v. Muhummad Husain 
(4) goes too far in making heirs, who are 
not parties to the mortgage deed executed 
to. pay off the ancestral debt, liable there- 


114—83 & 84 
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the Privy Council ruling in Balwant 
Singh v. Maharaj Singh (6) and a Division 
Bench ruling of this Court, Muhammad 
Khan v. Nasiban (5), and is clearly not 
good law. I feel at liberty to refuse to 
follow it, assuming it is not distinguishable. 
It is impossible to hold that persons who 
do not join in the execution of mcrigige 
deed are bound by it only because the 


executant utilized the consideration.received 


thereunder for payment of a debt to which 
those others were also bound to pay. Tne 
correct view of the position of the parties, 
in those circumstances, was that, on one 
hand, the mortgagee is entitled to enforce 
his mortgage deed against the person who 
executed it; the latter were, in their turn, 
entitled to obtain contribution from their 
co-heirs. 

“ For the reascns explained above, I agree 
to the order which my learned brother 
proposes to pass. 

D. Appea: dismissed. 





CALCUTTA HIGH COURT 
Application in Suit No. 1076 of 1936 
July 2, 1937 
PANOKRIDGR, J. 
BAIJNATH BOTHRA AND ofHERS— 
PLAINTIFFS~—~APPLIOANTS 
TETBUS 
KEDAR NATH BOTHRA AND OTHERS 

- — DEFENDANTS—OPposiTs PARTY. 


Owil Procedure Code (Act V af 1906), O. IX, rr. 8, 
9—Plaintiff's -Counsel asking for adjournment— 


Adjournment refused—Counsel retiring saying he has 


no instructions—R. 9, if applies—Hssentials to be 


proved for application under r. 9. 


the ‘plaintiff's Oounsel confines himself to asking 
for an adjournment and, when it is refused, retires 
from the case and states that he hes mo further in- 
structions, O. IX, r. 8, Civil Procedure Code applies, 
and the plaintiff will not be held to have appeared. 


-Exact language used by Counsel is not of great im- 


portance- and one must look at all the circumstances 
to see in any particular case whether Oounsel retir- 
ed from the case 80 88 nat ? prejudice tae by 
appearing, or whether he, for reasons which com- 
mended themselves to him; abandoned his claim in 
the suit. Satısh Chandra Mukerjee v. Ahara Prosad 


_ Mukerjee (1), relied on. 


an application for restoration under O, 1X, r. 9, 
the plaintiff must show some fact which was cithey 
not known to the Court when it dismissed the suit, 
or at least at that stage lacked satisfactory proof. 


Dr. S. C. Roy, for the Plaintiffs. 
Mr. J.C. Sett, for the Defendants. 


-* Order.—Tnis is an application on behalf 
Of the pldintiffs asking that a sult which 


was dismissed on April 5,1937, by Lort- 
Williams, J. be restored and heard on the 


58 


merits. The case raises one or two inter- 
esting points und the circumstances are 
somewhat out ot the ordinary. The plain- 
tiffain the suit at a late stage applied for 
the issue of a commission. The learned 
Judge who heard the application was 
wiling to order a commission on terms, 
but he made it clear that this was not to 
delay the hearing of the suit. In other 
words, the: plaintiffs took the risk of the 
commission’s evidence not having been 
completed when the suit came to be heard. 
When the suit was called on, the position 
was that the commission had not been 
executed, and it is said that the plaintifis 
were not responsible for this but were the 
victims of circumstance, because the pre- 
paration of the necessary documents in the 
Court Office was delayed owing to the fact 
that work had been suspended during 
certain public holidays. 

Learned Counsel for the plaintifis, when 
the suit was called on, applhed for an 
adjournment, in order that he might be in 
"a position to tender the commission evı- 
dence aiter the commission had Leen 
executed. Lort-Williams, J. refused tus 
application. Thereupon Counsel stated tuat 
he was not in a pesition to proceed. This 
suit was accordingly dismissed. It is con- 
tended that in these circumstances the 
dismissal was a dismissal by decree and 
not a dismissal by order. The importance 
of this 1s that unless the suit was dismissed 
by order under O. IX, r. 8, the Oourt 
cannot restore it under O. IX, r. 9 (1). 
-Rale 8 only applies where the defendant 
appears and the plaintiff does not appear 
when the suitis called on for hearing. Lf 
these words are read in their strict con- 
notation, itis clear the conditions of r. 8 
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abandoned his claim in the suit. If it were 
necessary for me to decide this question, I 
should be inclined to say that in the pre- 
sent case Counsel realized that the absence 
of the commission evidence was an insuper- 
able obstacle in bis way, and, therefore, 
considered that no good purpose would be 
served by carrying matters any fartLer. 

Apart from this, however, it appears to 
me that on the merits the application 
must fail because in my opinion in an 
application fcr restoraticn under O. IA, 
r. 9, the plaintiff must show some fact 
which was eithe: not known to the Court 
when it dismissed the suit, or at least at 
that stage lacked satisfactory proof. Now, 
in the case before me, all the facts were 
before Lort-Williams, J. when he refused 
the application for adjournment. Nothing 
new has ccme to light which can, in the 
words of O. IX, r. 9, possibly be called 
“sufficient cause for the non-appearance of 
the plamntits’. What I am really asked 
to dois tosay that ii I had been trying 
the case, 1 would have exercised my dis- 
cretion ina difterent way, and wculd have 
granted the adjournment which tbe plain- 
tuds prayed. Ubviously these considera- 
tions are not such as tall within the pur- 
view of O. [X,r. 9, in terms of which l am 
asked to restore tue suit. This being so, 
the plaintiffs’ application fails and it must 
be dismissed with costs. 


D, Application dismissed. 


BOMBAY HIGH COURT 
Oivil Reference No. 9 of 1937 
September z7, 1957 


-were not fultlled, because the plaintıft’s 
OGounsel was present and asked fcr an 
adjournment. lt has, however, been held in 
“many cases, for example in Sansh Chanara 
-Mukerjee v. Ahara Prosad Mukerjee (l) 
“that it the plainiift’s Counsel conines him- 
_ self to asking for an adjournment and, 
when it is refused, retires trom the case and 
states that he hus no further instuuctions, 
-t. & applies, and that the plaintiit will not 
be held to have appeared. In my opinion 
that exact language used by Counsel 18 not 
of great importance and one must look ab 
all the circumstances to see m any partl- 
cular case whether Counsel retired trom 
the case so as not to prejudice his client 
by appearing, or whether he, for reasons 
which commended themselves to him, 
(1) 34 0 403, 5 O LJ 247, 110 W N 3294F B). 


BRAUMONT, O. J. AND BLACKWELL, J. 
COMMISSLONER or INCOME TAX, 
BOMBAY PRESIDENOY 


versus 
- AHMEDABAD ADVANOE MILLS, Lrp., 


BOMBA Y — ABSSRBSERS 

Income Taz Act LXI of 1922), s. 4 _(2)—-Income 
recewwed outstde Brattsh India converted snio capital 
asset—Such capital assets broughs into British india 
— Whether income. | ' . 

In order to altiact income-tax in India what 18 
brought into this countiy musi be income, profits or 
gains, and if the assesses has converted moome re- 
ceived abroad into capital, and tnen brings that 
capital to ludia, he isnot bringing into India m- 
come, profits or gains. Whether the fo1eign,incoms 
has in tact been capitalised or not must be a question 
of fact in each case, 


5.0. Ref. made by the Income-tax Oommis- 
sioner, Bombay Presidency, Sind and Balu- 
chistan. e 


Pk 
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Sir Kenneth Kemp, Advocate-General 
and Mr. C. M. Hastley, Government Solici- 
tor, for the Referor. 

Sir Jamshed Kanga and Mr. F.J. Colt- 
man, for the Assessees. 

Beaumont, C.J—This is a reference 
by the Income-tax Oommissioner under 
8.66 (2), Income Tax Act, raising a short 
point. ‘The assessees are a “Limited Com- 

any, andin the year of assessment they 
ad certain income amounting to Re. 18,000 
odd, which they feceivedin London. They 


invested that income, or at any rate the- 


bulk of it, in the purchase of stores and 
machinery in England, which they then 
shipped to Bombay, and the question is 
whether they are liable to pay income-tax 
on so much of the stores and machinery 
as represent the income received by them 
in London, in oiher words, whether the 
income received by them in London has 
been constructively brought into British 
India. The question turns on the construc- 
tion of s. 4 (2), Income Tax Act. Tuat 
sub-section provides : 

“Income, profits and gains accruing or arising 
without British India to a person iesident in 
British India shall, if they ae received in or 
brought into British India, be deemed to have 
accrued or arisen in british India and to be in- 
come, profits and gams of the years in which they 
are so received or brought, notwithstanding the 
fact that they did not so accrue or arse in that 


year. 
_ The sole question is whether these stores 
and machinery can be regarded as income 
brought into British India. ‘There 18, In 
my opinion, no doubt that inccme received 
in a foreign country may be brought into 
India in some form other than tonat in 
which it is actually received. Foreign 
income may be received in sterling or 
francs or dollais, and may be brought into 
India inthe form of rupees, or mcome 
received abroad may be remitted to India 
by means of a banker's draft. To use 
Lord Brampton’s phrase in Gresham Lafe 
Assurance Soctety.v. Bishop (1) the income 
may be received “in specie or in any form 
known to the commercial world for the 
transmission of money from one country 
' or place to another.’ Butit seems to me 
that in order to attract income-tax in India 
what is brought into this country must be 
income, profits or gains, and if tue assesses 
has converted income received abroad 
into capital, and then brings that capital, 
to India, he is not bringing into India 
income, profits or gains. Whetner the 
D) (1902) AO 287; 71LJKB68; 8617 693; 50 
pelt 593; 66 P 755, 4 Tax. Oas. 464,18 TLR 
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foreign income has in fact been capitalised 
or not mustbe a question of fact in each 
case. Inthe present case there 15, in my 
opinion, no doubt that the income was 
capitalised by the purchase of machinery 
and stores. Itis not suggested that the 
machinery and stores were brought into 
this country for the purpose of being sold 
and the proceeds applied as income. One 
can easily imagine a\ case in which an 
assessee in this country, desirous of bring- 
ing into the country foreign income ‘or 
use as income in India, might convert the 
foreign income into some form of capital 
by the purchase of bonds or otherwise, 
bring the bonds to this country, and then 
sell them and apply the proceeds as income. 
In such a case 1 apprehend the Oourt 
would probably hold that what had been 
brought into this country was in fact in- 
come and not capital. But, if the Oourt 
comes to the conclusion that in fact what 
is brought into this country isa capital 
asset the fact that that capital asset was 
acquired out of income in a foreign coun- 
try is, in my view, irrelevant. Tne actual 
question raised by the Oommissioner of 
income-tax is ; 

“Whether in the ciroumstances of the case, the 
Income-tax Officer has rightly included in the m 
come liable to tax, the amount of Rs, 18,333 on 
account of interest on aterling securities on the 
ground that though the said income 400 or 
arose in England, ıb was received in or brought 
into British India within the meaning ofs. 4 (2) 
‘of the Act. 

In my opinion we should answer that 
question in the negative. Tne Commis- 
sioner to pay the assessees’ costa on the 
Original Bide scale to be taxed by the 
Taxing Master. 

Blackwell, J.—I agree and have noth- 
ing to add. 


D, Answered in negative. 


eg tI: 


ALLAHABAD HIGH COURT 
Civil Revision No. 6 of 1937 
December 13, 1937 
HARRIES AND RACABPAL SINGH, Jd. 
Hafiz ABDUL NOOR—J UDGMENT-DEBToR 
-—~APPLICANT ` 


_ versus 
Sahu BRIJ MOHAN SARAN— 


DECGRRE-HOLDER—OPposiITR PARTY 
U, P. Agriculturists’ Relief Act (XXVII of 1934), 
s. 30 (2)—Decree passed before Act— J nt- 
debtor, sf can claim relief—Debdtor objecting to rate 
of interest—Objectson not pressed—Ex parte decree— 
Whether can claim relief after deores under a. 30) 
—Res judicata, t/ applies—Wrong interpretation on 


660 ABDUL Nook v. 
s. 80 given and judgment-debtor refused relief— 
Interference in revision — Reviston. 

The words “if a decree has already been passed” 
ins. 30, U. P. Agriculturists' Relief Act refer to the 
date on which the debtor makes his application 
under g, 30 and have no reference to the decree. 
They donot relate only to those cases in which 
decrees have been passed before the Act came into 
force Where a decrees is passed after the coming 
into force of the Act, 
apply for relief under 8. 30 (2). 

Under the Act, the debtor's absolute privilege 
is that the interest shall be reduced and 
he is entitled to ask for that relief so long as the 
decree is not satisfied and the principle of res 
judicata can possibly have no application to his 
case. Where inspite of the objecticn thatthe rate 
of interest is high, which objection is not pressed, 
an ex parte decrees; is , he can claim after the 
decree, reduction of rent under s. 30. |p. 663, col 1] 

Where thelower Qourt wrongly interprets s. 3U 
and comes to the conclusion that that relief could 
not be granted, the Court acta with material 
irregularity and therefore the High Oourt 
can interfere in revision. [ibid 


O. Rev. against an .order of the Civil 
Judge, Moradabad, dated Octcber 20, 1936. 

Mr. A. M. Khwaja, for the Applicant. 

Mr. 5. N. Sethi, for the Opposite Party. 


Rachhpal Singh, J.—This is a revision 
application by a judgment debtor. The 
facts which have given rise to this applica- 
tion briefly put are these: Sahu Brijmohan 
Baram obtained a decree against Hahz 
Abdul Ncor fora large sum of money on 
the foot of a mortgage deed on September 
24, 1937. The judgment-debtor made an 
application under ss.30, 4and 5 of Agri- 
culturists’ Relief Act of 1934. He alleged 
that he was an agriculturist. It was plead- 
ed by him thatthe rate ofinterest agreed 
upon under -the terms of the deed was 
excessive and should, therefore, be reduced. 
He also asked that the decree should be 
amended and converted into a decree under 
which he should be permitted to pay the 
amount due in instalments. The decree- 
holder opposed the application. It was 
pleaded that before a preliminary decree 
had been passed, the judgment-debtor raised 
objections about the interest being excessive; 
butthat he did not appear in the Court later 
and, therefore, an ex parte decree was 
passed. The decree-holder in these circum- 
stances pleaded that the present application 
4vas barred by the principle of res judicata. 
The learned Judge allowed the applicaticn 
so far as the prayer for instalments was 
concerned. He, however, came to the con- 
‘clusion that the judgment-debtor was -not 
entitled to ask for the reduction of interest 
and, therefore, refused to grant that request. 

‘The judgment-debtor ‘has -preferred this 
revision against that order. 


[p. 662, col. 2.] 


awe 
eT 
= 


the judgment-debtor can: 


R A 386; 1937 A LR 974, 
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The question which we have to consider 
in this case is whether the view taken by 
the learned Judge of the Court below re- 
fusing to reduce the interest is correct. Ab 
the very outset, it may be pointed out that 
there are two Single Judge rulings which 
are in favour of the judgment-debtors con- 
tentions. One of them is Baryar Singh Y. 
Ram Dularay (1). This case was decided 
a few days before the order in tLe present 
appeal was passed by the „Oourte below and 
very likely the uttention of the learned 
Judge could not have been drawn to it. 
It was heldin the above-mentioned ruling 
that a judgmentdebtcr in the case of a 
decree which was passed after the coming 
inio' force of the U. P. Agriculturists’ Re- 
lief Act (XXVII of 1934) can apply for the 
relief under s. 30 (2) of that Act. The other 
case is Narain Singh v. Banke Behari Lal (2) 
In this case alsothe same view was taken. 
According to the argument addressed to 
us by learned Counsel appearing for the 
1espondent, the view taken in these two 
cases is not accurate and we have, therefore, 
been asked not to follow them. The deci- 
sion of the question depends cn the inter- 
pretation to be placed on s. 30, Agricaltu- 
rists’ Act, Section 30, cl. (1) runs as fol- 


OWs ; 
“Notwithstanding anything in ty. contract to 
the contrary, no debtor shall be lia le to pay in- 
terest on 8 loan taken before this Act comes into 
force ata rate higher than that specified in Sch. Lit 
for the period from January 1, 1930, till such date 
as may be fixed by the Local Government m the 
Gazette in this behalf.” l i 

Olause (2) of the same section runs a8 
follows : N 

“Tf a deciee has already been passed on the basis 
of a loan and remains unsatisfied in whole or in 
part, the Court which passed the decree shall on 
the application of the judgment-debtor amend it 
by reducing in accordance with the provisions of 
sub-s. (1), the amount decreed on account of inter- 
est,” 


The question for consideration is as to 
what is the meaning of the words “ila dec- 
ree has already been passed on the basis 
ofa loan”. Do the words “already passed’ 
refer to decrees passed before the Act came 
into force or to the decree passed before the 
date on which the application is made by 
a judgment-debtor? ‘he interpretation 
put on these words by the Court below is 
that it refers to the decrees which had 
been passed before the Act came into force 


(D (1936) A L J1309; 167 Ind. Oas. 168; AIR 
1937 All. 96; 1L R (1937) AU. 403; 1936 R D 560; 
1937 A L R 144; 9 R ABIL. 

(DUDA L J -B423: 172 Ind. Oas, 224; A IR 
1937 All 753; I LR 1937) All 948; 1937 RD 489; 19 
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and not tothe date of the application. It: 


is urged before us that this interpretation 
which has been placed by the Court below 
is correct. As we have already pointed out, 
the above-mentioned two decisions go 
against the contention of the respondent. [b 
has been clearly held that the view which 
has been taken by the learned Judge of 
the Oourt below is not correct. The view 
taken by the two learned Judges of this 
Oourt ia that the benefit of s. 30 (2), can be 
claimed aven by these persons against 
whom decrees had been passed after the 
Act came into force. In order to decide 
the question, it is necessary to consider 
some of the provisions of the Agriculturists’ 
Relief Act. 

Ohapter IV of the Act deals with the 
powers of a Court relating to reliefs which 
may be granted toan agriculturist in the 
matter of the reduction of interest. Sec- 
tion 28 (1), ia the first provisions relating to 
this matt r This section refers to the rate 
of interest in those cases only in which 
the loans are taken after the passing of the 
Act, above which the debtor is not liable to 
pay. One of the matters enacted bys. 28, 
is that 
>:, “notwithstanding anything in any contract to the 
contrary, no loan taken by an agriculturist after 
this Act comes into force shall bear interest at a 
rate higher than that notified by the Local Govern- 
ment under sub-s. (2), as the prevailing rate of inter- 
eat -for the particular class of loan at the time the 
loan was taken." 

The section has no application to the 
loans taken before tue date on which the 
Act came into force. Section 29o0f the Act 
gives certain reliefs to agriculturiste in the 
matter of reduction of interest if the loan 


is repaid within a particular period. The. 


Legislature having made the provisions for 
the protection of the debtorstaking loans 
after the commencement of the Act, next 
proceed to consider the case of loans which 
had been taken by debtors prior to the 
date on which the Act came into force. Sec- 
tion 30, cl. (1), deals with those cases in 
which loans were taken before the Act and 
in: respect of which no decrees were passed. 
“The heading of this section is “rate of 
“interest on undecreed loans, taken before 
this Act came into force for the period 
after January 31, 1930.” Section 30 (1) 
enacts as follows: 

“Notwithstanding anything in any contract to the 
contrary, no debtor shall be liable to pay interest 
on & loan taken before this Act comes into force at 
a rate higher than that specified in Sch III, for the 
poe from January 1, 1930, till such date as may 


by the Local Government in the Gazette in 
this behalf.” — 


i 3 A mrt "a 
Tt will be geen that- in respect of the 
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loans taken before the Act came into force, 
the relief in the matter of reduction of 
interest is limited. No relief about reduce 
tion of interest is granted in respect of 
loans taken before the commencement of 
the Act for the period which expired on 
December 31, 1929. Up till that date, the 
debtors are to pay interest at the contrac- 
tual rate but the Legislature enacted that 
for the period running from January l, 
1930, till such date as may be fixed by the 
Government, no loan shall carry higher rate 
of interest than the one which may be spe- 
cifed by the Government. Thus it will be 
egen that there is some difference made by 
the Legislature in respect of the loans taken 
after the Act comes into force and the loans 
taken before the Actcame into force. Under 
g. 28 of the Act, debtors can get a reduction 
in interest for the entire period of the exist- 
ence of loan whereas the debtors who had 
taken loans before the commencement of 
the Act andin respect of which no decrees 
have been passed are given the right to 
claim a reduction of interest fora limited pe- 
riod only, that is, from January |, 1930. With 
the except‘on of this difference, there is none 
other between the positions of the debtors 
who have taken loans after the commence- 
ment of the Act and those who took loans 
before the Act came into force. 

Itis important to bear in mind that in 
the Actitself, there are no provisions as to 
when a debtor hasto make an application 
asking for a reduction of interest. In res 
pect of loans contracted after the Act came 
into force, it is open to the, debtor to make 
his application for reducing interest either 
when a decree is going to be passed or any 
time after the decree whenever 1b 18 sought 
to be enforced against him. There is no» 
thing in the Act which prohibits a debtor 
from making such an application after the 
decree has been passed and this applies to 
both kinds of cases, that is to cases in which 
the loan was taken after the Act came into 
force and also to the loan taken before. The 
reason is that the Legislature in its wisdom 
ordained that on no account shall a debtor 
pay ahigher rate of interest than the one 
fixed by the Government. In respect of both 
kinds of loans, the Legislature has made 
mandatory provisions. In 8. 28, the words 
used are emphatic and they are “no loan... 
shall bear interest...” Similarly in respect of 
loans taken before the Act came into force, 
the rule is exactly the same AB about the 
loans taken after the Act came into force. 
The words used in 8. 30, el. (1) are ‘ --DO 

- debtor shall he liable to pay interest... It 


d 
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` will, therefore, be seen that it is an abso- 
Jute privilege conferred on the debtors of 
both the descriptions to claim a reduction 
in interest. In the case of a loan taken 
after the Act came into force, reduction of 
interest can be claimed as a matter of 
right for the entire period of the loan, 
while in the case of a loan taken before the 
commencement of the Act, the period in 
respect of which reduction of interest can be 
claimed is limited. With the exception of 
this difference, the position of the debtors 
is exactly the same in both the cases. 

In the case before us, the loan had been 
taken before the Act came into force, but 
the decree was passed after the Act came 
into force. It has been strenuously con- 
tended before us that the words in s. 30, 
el. (2)-“if a decree has already been passed 
on the basis of a loan” mean a decree 
which has already been passed before the 
Act came into force. In other words, it is 
contended that if a decree in respect of a 
loan taken prior to the date on which the 
Act came into force is obtained after the 
Act came into force, then the debtor is not 
competent to make an application for the 
reduction of interest after the decree. We 
are of opinion that this contention cannot 
be accepted. Oneof the special purposes 
of the Act wasto give relief to the debtors 
in the matter of interest. If the conten- 
tion raised on behalf of the respondent ig 
accepted, then one of the objects of the 
Act would be completely frustrated. In 
el. (1) of s. 30, a mandatory provision is 
made that in respect of loans taken before 
the Act came into force, interest shall be 
reduced from the period running from Janu- 
ary 1, 1930. According to the argument 
of the respondent, the Court is incompetent 
to grant a relief in the matter of interest 
to the debtor against whom a suit is filed 
in respect of loans taken before the Act 
came into force ; but in which the decree is 
passed after the Act came into force, and 
consequently the debtor is deprived of the 
right to make an application. We 
think that the Legislature could not 
possibly have this result in contem- 
plation. We are justified in saying that 
had there been any intention on the part 
of the Legislature to deprive some debtors 
of the reliefin the matter of interest, then 
that intention would have been made clear. 
In our opinion, it would not be right to 
hold, in the absence of any provisions to 
the contrary, that in particular class of 
cases debtors are deprived of this privilege. 
It appears to us that the view taken in 
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the above-mentioned two rulings, if we 
may say so with great respect, is perfectly 
correct and that the words “if a decree 
has already been passed” refer to the date 
on which the debtor makes his application 
under s. 30 and have no reference to the 
decree. It cannot be held that they relate 
only to those cases in which decrees have 
been passed before the Act came into 
force. 

It was argued before us that the princi- 
ple of res judicata applies ta the case 
before us. We find ourselves unable to 
agree with this contention. lt is well- 
known that generally speaking in pending 
suits every order passed during the pro 
ceedings decides a point in issue finally 
and therefore the principle of res judicata 
applies. Section 11 cannot be said to have 
any application to such «matter; but the 
principle of the doctrine of res judicata 
is applicable. The reason is that there 
will be no end to litigation if it were open 
to parties to re-agitate every question in 
pending cases in which decision has already 
been given. ‘That principle has, however, 
no application to the cases in which applica- 
tions are made for the reduction of interest 
under the provisions of the Agriculturists’ 
Relief Act. Suppose an ex parte decree is 
passed against a debtor. According to law, 
it was the duty of the debtor to have 
raised all points in his defence. As he 
permitted an ex parte decree to be passed 
against him, it is no longer open to him 
to go to the Court later on and ask that 
he should be permitted to raise fresh points. 
If he wanted a reduction of interest, it 
was his duty to appear in the case before 
a decree was passed and to claim 4 re- 
duction forthe reasons given by him; but 
as he did: not do so, he could not later 
on be permitted to raise the same point. 
This rule of law is, however, not at all 
applicable to cases to whichthe Agricul- 
turists’ Relief Act applies. The reason is 
that here the Legislature has made specific 
provisions conferring a benefit on a debtor 
to make an application for the reduction 
of interest at any stage before the decree 
is satisfied. There may be cases in which 
the debtors may think that as the Agricul- | 
turiste’ Relief Act has been passed, the 
creditor would understand that he has to get 
interest at a particular rate and that he 
himself may reduce the rate of interest. 
He may further think that as there are 
specific provisions in the Act itself under 
which the Oourt is bound to reduce 
interest, so there jis no necessity for him 
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to goand defend the suit, ‘There may be 
other reasons for which a debtor may not 
think it necessary to go to the Court before 
a decree is passed. His absolute privilege, 
however, is that the interest shall be re- 
duced and he is entitled to ask for that 
relief solong as the decree is not satisfied 
and the principle of res judicata can possi- 
bly have no application to his case. We 
may be permitted to say that sub-s. (2) of 
B. 30 is not happily worded; but having 
regard to the provisions of s. 30, cl (1), 
we have no doubt in our mind that a debtor 
is entitled to claim relief at any stage 
before the decree is satisfied. We find 
nothing in the provisions of cl. (2) of s. 30 
which would warrant us in holding that it 
was the intention of the Legislatare to 
deprive certain class of debtors from making 
an application for reduction of interest 
when we find clear provisions in s. 30, 
cl. (1) to the effect that the interest shall 
be reduced. We therefore hold that the 
Court below was not justified in holding 
that the principle of res judicata was &p- 
plicable to the present application which has 
given rise to this appeal. 

The next question for consideration is 
whether the revision application made before 
us is competent. We have come to the 
conclusicn that the applicant has made out 
B case for interference in revision. The 
Court below had jurisdiction to decide the 
question as to whether or not the appli- 
cant was entitled to claim a reduction of 
interest. It.wrongly interpreted s. 30 
and came to the conclusion that that relief 
could not be granted. It therefore acted 
with material irregularity and therefore 
this Court should interfere in revision. 
Under the provisions of the Act, the appli- 
cant was entitled as a matter of right to 
claim this relief and it was wrongly refused 
to him. ; 

For the reasons given above we allow 
this application and send back the case to 
the Court below with direction that the 
applicant should be allowed reduction of 
interest with reference to the provisions 
of s. 30 of the Act and then prepare a 
decree in the cass- The applicant will get 
his costs in this Oourt from the opposite 
party. 


De Case remanded. 
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RANGOON HIGH COURT 
Court-fees Reference in First Appeal No. 140 
of 1936 
March 16, 1937 
DUNKLBy, J. 
In the matter of 
MAUNG THET PYIN— APPRLLANT 
VETEUS 
MA NU— RESPONDENT 

Court Fees Act (VII of 1870), as.7 (iv) (D), 11— 
Principle of s. ll also applies to appeal—Suit for 
accounts—Final decree for definite sum passed— 
Appeal by defendant—Appsal must be valued accord- 
ing to amount of decree~Court-fee payableis ad 
valorem, 

In suite for an account, although at the com- 
mencement of the litigation, when the value of the 
relief sought is uncertain, the plaintiff shall have the 
privilege of making his own valuation of that relief, 
yet he shall not obtain the relief towhich he is 
declared to be entitled by the decree until the whole 
of the court-fee thereon has been duly psid; and 
consequently, in such suits, as soon as the value 
of the relief sought is rendered certain, then court- 
fee must be paid upon that amount. The principle 
of s. 11 is equally applicable to an appeal as toa 
guit, and the principle is that when the value of the 
relief sought has been ascertained, the uncertainty 
vanishes, and the party who has to pay the court-fee 
must pay the full court-fee upon the ascertained 
amount. 

Section 7 (iv) (f) Gourt Fees Act says that the plaint- 
iff or appellant shall state the amount at which he 
values the relief sought. This does not mean that he 
shall be permitted to state any fanciful amount which 
may occurto his mind; it means that the appel- 
lant, or, in the case of a suit, the plaintiff, shall 
truly state the value of the relief sought by him, to 
the best of his knowledge and belief. He cannot 
put a fictitious value upon his suit or appeal when 
the relief sought iscapable of exact valuation. 
This section is applicable to an appeal against a 
decree in a suit for account, and under the 
provisions of the section itis for theappellant to 
value the relief sought by him. If the value is 
uncertain, he can make his own estimate: but when 
the value is made certain, as it is by the final dec- 
ree, the necessity for an estimate does not arise, and 
it would be manifestly absurd to allow the 
appellant to make an arbitrary and erroneous 
valuation when the real value is known. 
Where there is a decree against the appellant for a 
specific sum ofmoney, and the appellant seeks to 
have this decree wholly set aside he seeks to get 
rid of a decree against himeelf for a speorfied sum 
of money, and that sum is piain y the value of the 
relief sought. The valuation of the appeal for the 
p court-fees is, therefore, this amount, and 
the appellant has no option but to accept this valua- 
tion and an ad valorem  court-fee must be paid 
on such amount, Kantichandra v. Radharaman (3) 
and Niamaté Bat v. Daulat Ram (4), relied on, 
C. K.Ummar v. 0. K. ALi U mmar (1) and Faisullah 
Khan yv. Mauladad Khan (2), distinguished. 


Mr. A. N. Basu, for the Appellant, ‘ 


Dunkley, J.—This is a reference by the 
Taxing Master under the provisions of s. 5, 
Court Fees Act. It arises out of an appeal 
which has been brought before this Oourt 
by the defendant in the original suit which 
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was heard and decided by the Assistant 
District Court of Mandalay. The original 
suit was a suit for dissolution of partner- 
ship and accounts. The plaintiff valued the 
relief sought in the suit at Rs. 7,761-7-3, 
and valued the suit for jurisdiction at the 
same figure. She paid court-fees ad valorem 
on this amount. A preliminary decree for 
the taking of accounts was passed on 
September 5, 1931. Noappeal therefrom was 
preferred. The final decree was passed on 
June 1, 1936. It declared that there was 
due by the defendant to the plaintiff a sum 
of Rs.3,915-3-6. The appeal of the defen- 
dant-appellant is against this final decree. 
The memorandum of appeal states that the 
appeal is valued at Rs. 300 “tentatively” 
for the purpose of court fees, under s. 7 
fiv) (f), Court Fees Act, and at Re. 3,915-3-6 
for the purpose of jurisdiction. Under the 
provisions of s. 8, Suits Valuation Act, in 
a suit of this description the valuation for 
the purpose of court-fees and the valuation 
for the purpose of jurisdiction must be the 
same, and consequently the fact that the 
defendant-appeUant has found himself com- 
pelled to value his appeal for the purpose 
of jurisdiction at Rs. 3,915-3-6 amounts 
almost to # tacit admission that this is the 
correct valuation for the purpose of court- 
fees also. The appellant relies mainly on 
a judgment ofa Full Bench of this Oonrt 
in C. K. Ummar v. C. K. Ali Ummar (1); 
where it was held that in a suit for 
accounts under cl. (tv) (f) of s. 7, Court 
Fees Act, the plaintiff in the trial Court 
and the appellant in the Oourt of 
Appeal, is the person to make an estimate, 
of the vaiue of the relief that is claimed 
and this valuation cannot becalled in ques- 
ticn or revised by the Court, The question 
which was propounded for the decision of 
the Full Bench was as follows: 

“Whether in a suit coming under ol. iv) (f) of 
s. 7 of Court Fees Act, when the plaintiff has valued 
the relief prayed forand the trial Gourt has amend- 
ed that valuation under the provisions ofs,1l2 of 
the said Act, and the plaintiff has obtained a pre- 
liminary decree for accounts and the defendant 
appeals against the whole decree, the defendant is 
pound by the valuation of the plaint in the trial 
Oourt or is at liberty to make a fresh valuation 
forthe purpose of the appeal.” 

Jonsequently this case refers only to an 
appeal against a preliminary decree. Mr. 
Basu, for the appellant, has quoted several 
authorities in Which it has been held that 
in an appeal against a preliminary decree 
in a suit for the taking of accounts, the 
defendant-appellant is not bound by the 


(1) 9R 165; 133 Ind Oas. 91; AI R 1931 Rang. 
146, Ind, Rul (1831) Rang. 235 (F B). 
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valuation of the relief made in the plaint 
and is at-liberty to make a fresh valuation 
for the purposes of the appeal. This is, 
no doubt, settled law, but- it is not the 
point which is now before me, as the pre: 
sent appeal is an appeal against a final 
decree, by which it has been decided that 
a certain specific sum of money is due by 
the defendant appellant to the plaintiff- 
respondent. The decision of their Lord-. 
ships of the Privy Council in Faizullah 
Khan v. Mauladad Khan (2), to which 
reference has been made, dogs not render . 
assistance in the elucidation of the point ` 
which is now for decision, for, in that case 
the appellant paid the court fee ad ralorem ` 
on the whole amount which had been de- 
creed against him. 

The argument of Mr. Basu, on behalf of 
the appellant, is that there is no distinction 
and there can be no distinction, so far as 
court fees are concerned, between a final 
decree and a preliminary decree, as 
s. 7 (tv) (f), Court Fees Act, refers gener- 
ally to suits and appeals and makes no 
distinction between an appeal against a 
preliminary decree and an appeal against 
a final decree, but it appears to me that 
the provisions of s. 11, Court Fees Act, are 
against this contention. This section lays 
down that ina suit for an account, if the 
amount decreed is in excess cf the amount 
at which the plaintiff valued the relief 
sought, the decree shall not be execuled 
until the difference between the fee actu- 
ally paid and the fee which would have 
been payable had the suit comprised the 
whole amount so decreed shall kave been 
paid to the proper officer. It is, therefore, , 
clear that it is the intention of the Legis- 
lature that in suits for an account, although 
at the ccmmencement of the litigation, 
when the value of the relief sought is un- 
certain, the plaintiff shall have the privi- 
lege of making his own valuation of that 
relief, yet he shall not obtain the relief to 
which he is declared to be entitled by the 
decree until the whole of the court-fee 
thereon has been duly paid; and con- 
sequently, that insuch suits, as soon as the 
value of the relief sought is rendered cer- 
tain then court-fee must e paid upon 
that amount. The principl of that section 
appears to me tobe equ y applicable to 
an appeal ag to a suit, . d the principle 
is that when the value of e relief sought 


v * 
3 ` 


(2) 56 IA 232; 117 Ind. Oas 493; A I R 1029 PO 
147: 10 Lah. 737; 33 OWN 781; 31 Bom. L R 841; 


30 L W 104; 57ML J281; (1989) M W N818;50 Q 
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“has keen.” ascertained, the uncertainty 
vanishes, and “the party who-has to pay 
‘the court-fee-must. pay. the. full court-fee 
upon the ascertained’ amount. The provi- 
sions of s..7..(év) (f),Oourt Fees Act, are as 
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follows: - 


< In suite for accounts, according to the amount 

at .which the relief sought is valued in the plaint 
or memorandum of appeal. In all such suite the 
plaintif [in this oase, the appellant] shall state 
the amount at which he values the relief sought. ' 


I agree that this section is applicable 
to an appeal against a decree in a suit for 
account, and that under the previsions of 
the section it is forthe appellant to value 
the relief sought by him. If the value is 
uncertain, he can make his own estimate; 
but when the value is made certain, as it 
is by the final decree, the necessity for an 
estimate does nut arise, and it would be 
manifestly absurd to allow the appellant 
to make an arbitrary and erroneous Valua- 
tion when the real value is known. There 
is a decree against the appellant for a 
_ specific sum of money, and the appellant 

-peeks to have this decree wholly get aside. 
He seeks to get rid of a decree against 
himself for a specified sum of money, and 
that sum is plainly the value of the relief 
sought. The valuation of the appeal for 
the purpose of court-fees ie, therefore, this 
amount, and the appellant has no option 
bat to accept this valuation and nader 
S. 7 (iv) (f) of the Act, to state it as tha 
amount at which he values the relief 
Bougat s. 7 (tv) (f) ears thit the pl intiff 
or appellant shall state the amount at 
which he values the relief sought This 
doss not mean tkat he shall be permitted 
to state any fanciful amount which may 
occur to hie mind ; it means that the appel- 
lant, or, in the case ofa suit, the plaintiff, 
shall truly state the value of the relief 
sought by him, to the best of his knowledge 
and belief He cannot put a fictitious value 
upon his suit or appeal when the relief 
sought is capable of exact valuation. This 
principle has been laid dowa by Rankin, O.J. 
in Kantichandra v. Radharaman '3), where 
it was decided that in a suit for an account. 
the defendant appealing against the final 
decree must value his appsal according to 
that decree. The decision of Bhide, J in 
Niamati Bai v. Daulat Ram (4), is 
to the same effect. Neither of these deci- 
sions is affected by the decision of the 
Judicial Committee in Faizullah Khan v. 


e(3) 57 0463; 134 Ind Oas.77; A I R 1929 0al 

815; 330 W N'743; Ind, Rul (1930) Oal. 397. 

< (d) 14 Lah. 733;144 Ind, Oas. 559; A IR 1933 Lah, 
$33; 31 P L-K 1079; Ind, Rul. (1933) Lah. 505. 
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Mauladad Khan (2), andin fact the Lahore 
case was decided subsequent to the publi- 
cation of this decision and reference to it 
was made by Bhide, J. in the course of his 
judgment. 

I am clearly of opinion that in this case 
although s. 7 (iv) (f), Court Fees Act, is 
applicable and it is the duty of the appel- 
lant to value the relief sought, the only 
valuation which he can be permitted to put 
upon that relief is the amount of the decree 
which he seeks to have set aside, namely 
Rs. 3,915-3-6. TLe decision of the learned 
Taxing Master is, therefore, correct, and 
eourt:-fees ad valorem on this amount must 
be paid on the memorandum of appeal. 

8. Reference answered. 





MADRAS HIGH COURT 
Stamp Register No 26683 of 1936 
May 6, 1937 
VENKATARAMANA Rao, J. 

In re SUBBIA PANDARAM—Appricant 

Court Fees Act (VII of 1870), Sch. II, Art. 17-4 
(1) (as amended in Madras)—Prior mortgagee made 
party to suit by putane mortgagee—Claim by him to 
priority—Claim not recognized and sale ordered— 
Appeal—Court-fee paid under Sch. II, Art. 17-A 
(1)}—If proper. , | 

The prior mortgagee who,was made a party in a 
suit on mortgage by the puisne mortgagee, claimed 
priority in respect of his mortgage executed by ono 
of the three mortgagors and the trial Court held that 
he was entitled to priority, The Appellate Court, 
however, recognized his priority only in respect of 
one-third share of hisfmortgagor and directed that 
two-thirds of the property he sold first and after 
payment to the puisne mortgagee the balance be 
paid to the prior mortgagee and also directed that 
the remaining one-third of the property be sold and 
after paying first the prior mortgagee the balance 
be paid to the puisne mortgagee, On an appeal 
from this decision the prior mortgagee paid a court- 
fee of Rs. 15 as one for a relief for a declara- 


tion: 

Held, that there had already been an order for sule; 
there had already been a declaration of liability 
of the suit property in respect of the mortgage of 
the prior mortgagee and the only question was whe- 
ther he was entitled to any priority. All that he 
was seeking in appeal was to get rid of the declara- 
tion made against him and to have a declaration 
in his favour. Therefore, a relief for declaration 
would be enough and he was entitled to value the 
relief as one for s declaration and the court-fee, 
therefore, paid by him was sufficient under Art. 17-A 

) of Bch. u Madras Oourt Fees Amending Act; 
p. 667, col. 2. 

Held, further, that having regard to the form of 
the decree therelief was one incapable of valua- 
tion, and as such, the court-fes paid was suficient, 
Premsukh Das v. Shah Gopi Saran (1), Moti 
Begam v. 2) and Kundan Lal v. 
Dulsachand (3), dissented from. Ramakrishna Reddi 
v. Kota Reddi (5), distinguished. 

Sub- 


5. Ref. against the decree of the 
Judge; Dindigul, in A. 8. No. 7] of 1935. 


na 
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Mr. K. V. Ramachandra Iyer, for the Ap- 
pellant. 

Mr, K S.Champakesa Iyengar, for the 
Government Pleader, for the Crown. 

Order.—The question involved in this 
reference relates tothe amount of court-fee 
payable on the memorandum of appeal. The 
appellant is defendant No. 11 in a suit to 
enforce a mortgage executed on August 7, 
1920, in favour of the plaintiff's assignor by 
defendant No. 1. Defendant No. 11 was 
impleaded asa party to the suit on the 
ground thut heis in possession of the suit 
property as an assignee from a purchaser 
at a sale in execution of a mortgage- decree 
obtained by one Nagappa Chetty in respect 
of a mortgage dated August 7, 1915, execut- 
ed by defendant No. 3 in favour of Nagappa 
Chetti's father Venkatachalam Ohetti. One 
of the defences urged by defendant No. !1 
was that he is entitled to setup the mort- 
gage of 1915 asa shield being a mortgage 
prior in date to the mortgage.sued on and 
that the priority claimed by him should be 
recognized. One of the issues raised in the 
case was “whether defendant No. 11 is en- 
titled to the priority claimed and is plaintiff 
obliged to redeem him.” There were other 
subsidiary questions in the case and one 
of them was whether the suit mortgage 
executed by deferdaut No. lis binding on 
all the members of the family, that is de- 
fendants Nos. 2 to 10. 

A similar question also arose in respect 
of the plaintiffs mortgage. The learned 
District Munsif found that both the mort- 
gages were binding on all the members of 
the family. He also found that defendant 
No. 11 would be entitled to priority tothe 


extent of Rs. 1,784 in respect of the mort- 


gage set up by him He accordingly or- 
dered sale of the property free of al) en- 
cumbrances and directed that the sale 
proceeds should be applied in the manner 
stated by him in para. 4 of his decree, 
namely : 

“first of all in payment to defendant No. llofa sum 
of Rs. 1,784 in dischaige of his prior rights under 
the mortgage of 1915, and secondly the balance, if 
any, shall be paid to the plaintiff.” 

‘This was modified by the learned Sub- 
ordinate Judge in appeal. The learned 
Subordinate Judge recognized priority only 
in respect of defendant No. 3's share and 
held that neither previous consent nor sub- 
sequent ratification of the mortgage by 
defendants Nos. 1 and 2 was proved and that 
it was not executed for a valid and binding 
joint family purpose. In the view he held, 
he passed the decree thus: 


“Jn the result the decree passed by the learned 
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District Munsif is set aside and a mortgage-deores - 
in plaintiff's favour for the amount claimed with 
costs and subsequent interest is passed. The two- 
thirda share of defendants Nos.1 and 2 inthe suit 
property willbe s.ld and the sale proceeds aredi- 
ted first towards the plaintiff's claim, the balance, 
if any, being payable to defendant No. 11. The 
one-third interest of defendant No.3 in the suit 
property shall be gold and after first crediting the 
sale proceeds towards the mortgage Ex 1, the balance, 
if any, will be used to discharge the plaintiff's 
cleim.” 

It is against this decree this second ap- 
peal has been preferred. The appellant 
has paid a sum of Rs. 15 for the memoran- 
dum of appeal. The question-is is the 
court-fee paid sufficient ? Of course this 
will depend on what in substance is the 
relief he claims. On the exact point in this 
case there is no decision of our High Court, 
my attention has beeninvited by the office 
to two decisions of other High Courts, one of 
Patna, Premsukh Das v. Shah Gopi Saran 
(1), and the other of Allahabad Moti Begam 
v. Har Prasad (2). Both those decisions seem 
to take the view that an ad valorem court- 
fee may have to be paid. During the course 
of the argument, another decision of the 
Allahabad High Court bas bern brought to 
my notice, namely Kundan Lal v. Duli» 
chand (3). As the matter is of some im- 
portance, I directed notice tothe Govern- 
ment Pleader and he argues that the v ew 
taken by the Allahabad and Patna High 
Courts is ecrrect and thatin any View the 
appellant must be directed to pay elther on 
the amonntof his claim, or if it exceeds the 
value of the property, on the amount of the 
value of the property. Mr. Ramchandra 
Iyer, whoappears for the appellant, contend- 
ed before me that the relief sought is only 
in the nature of a declaratory relief and 
the court-fee paid is suficient. In the 
alternative he contends that the relief must 
be said to be incapable of valuation hav- 
ing regard to the nature of the decree pags- 
ed by the learned Subordinate Judge and 
therefore, the courtefee paid by him must 
be held to be sufficient. Under the QOivil 
Procedure Code where a puisne mortgagee 
files a suit, he is not obliged to redeem a 
prior mortgage he can have asale subject 
to the prior mortgage, thatis, in cases where 
he admits the prior mortgage, but where 
he disputes, the prior mortgage either on 
the ground that it does not subsist or on 
the groundthat his mortgage should take 


AD 4 P LJ 323; 51 Ind. Oas. 786; AI R 1919 Pat, 
Ko 16 A L J 8l; 47 Ind. Oas. 311; AIR 1918 AIL 


(3) 54 A 347; 140 Ind. Oas. 39; A I R 1932 All. 221; 
(1932) A L J 45; Ind. Rul. (198%) All, 626, 
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precedence over it, he has to seek a decla- 
ration that the alleged prior mortgage is 
not entitled to priority. In snch cases, it 
is clear from the forms of the mortgage- 
-decrees framed by the Legislature and 
found in Appr. D, Sch. I, Civil Procedure 


Code, that the Court will have to declare. 


priority which is questioned in the suit. 
Olause 2 of Form 9in Appx. D runs thus: 

“It is further declared that the plaintiff is entitled 
to payment of the amount due to him in priority to 
defendant No. 2 or Gif there are several subsequent 
reali er! that the several parties hereto are en- 
titled in the following order to the payment of the 
sums due to them respectively.” 

Vide also cl. 2 of Form 10 It will thus 
be seen that in cases where the amount is 
not disputed and where tbe liability of “the 
mortgaged property is also not disputed 
and the only question is who is entitled to 
be paid the sale proceeds, so far as the 
prior mortgagee who is a defendant in the 
case if concerned, the only relief that could 
be got by the puisne mortgagee in the 
suit brought by him will be a declaratory 
one. In this case, the order for sale has 
been passed at the instance of the puisne 
mortgagee. The other directions necessarily 
follow from this order forsale by reason of 
the prior mortgagee being made a party to 
the suit. Speaking with reference to the 
mortgages both prior and subsequent to the 
mortgage sued on, Mukerji, J. observed 
thus in Akhilbandhu v. Suradhuni Debya 
(4). at p. 322" : 

“The decree, which has been or may be passed 
in the suit, will, no doubt, be a deoree to their 
advantage ..... But their position in the appeal 
must bethat, as defendants in the plaintiffs suit, 
they are entitled to have certain rights of theirs 
protected inthe dearee which the plaintiff obtains 
orhas obtained. This being the true view to take 
ofthe situation, 1 am unable to see how the dues 
on the appellant's mortgage or mortgages can be 
regarded as the value of the subject-matter in 
dispute, or how the dispute, such as there is in 
the appeal, may be valued in terms of such dues.. 
.. Itghould be remembered that ithas not been 
the policy of the law to tax with court-fees ad 


valorem every advantage which a partyis seeking 
for in Courts, 


There has already been an order for sale; 
there has already been a declaration of 
liability of the suit property in respect of 
the mortgage set up by defendant No. 11, 
the only question is whethar he is entitled 
to any priority. All that he is seeking in 
appeal is to get rid of the declaration made 
against him and to have a declaration in 
his favour. Therefore a relief for declara- 
tion would be, in my opinion, enough and 

(4) 61 O 320; 148 Ind. Cas. 1084; A I R 1934 Oal. 
877; 58 O L J 542; 88 O W N 248; 6 R O 488. 
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he is entitled to value the relief as one for 
a declaration and the court fee, therefore, 
paid by him would be sufficient under 
Art. 17-A (1) of Sch. II, Madras Oourt Fees 
Amending Act. I am unable to agree with 
the view taken both by the Allahabad and 
Patna High Courts in this matter. In 
Kundan Lal v. Dulichand (3), the reason 


-assigned by King, J., is stated thus: 


“The appellants obviously seek to get the decree 
of the trial Court modified in their favour so as 
to get the property sold subject to their mortgage 
for which they claim priority. I think the sub- 
stance of the reliefsought, and not merely its form, 
must be considered. eir interest in the property 
is valued at Rs. 1,600and this must be the value of 
the subject-matter in dispute in the appeal.” 

The learned Judge fails to notice that 
where there is already an order for sale, 
in appeal does not 
seek any fresh orderfor sale. The order 
forsale is already passed at the instance 
of the plaintiff and the substance of the 
relief sought by him is only a declaration. 
Mr. Ohampakesa Iyengar relied on Rama- 
krisana Reddi v. K. Kota Reddi (5), and 
other cases which followed it, In those it will 
be noticed that either the amount of the 
decree or the liability of the property was 
in dispute, and in my view they have no 
application to the facts of this case. Even 
if I am not correct in the view I have now 
taken, having regard to the formof the 
decree in this case it may be stated that 
the relief is one incapable of valuation. 
The learned Subordinate Judge has direc- 
ted that two-thirde skare in the property 
will be sold first and after payment to the 
plaintiff, defendant No. 11 will be paid the 
balance. How much the two-thirds share 
will fetch and what balance will remain 
payable to defendant No. 11 and whether it 
would satisfy the entire claim or only a 
portion ofthe claim it is mot possible to 
ascertain. It may be that the balance will 
be enough to satisfy defendant No. 11's 
claim or may not be enough. He can only 
be called upon to pay the court-fee on the 
amount of the deficit which he will get as 
a result of the Subordinate Judge's decree 
and which is incapable of ascertainment. I 
think in this view that the court-fee paid is 
sufficient. 


N.-8. Order accordingly. 
(5) 30 M 98; 16 M LJ 458. o 
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LAHORE HIGH COURT 
Second Civil Appeal No. 19 of 1936 
November 6, 1936 
Jat Law J. 

MUL RAJ-—APPALLANT 


versus 
OFFICIAL RECEIVER, Juurom 
AND OTHERS— RESPONDRNTS 

Provincial Insolvency Act (V of 1920), ga. 4, 68— 
Aitachment before judgment—Com ise es— 
Attachment contested—Onus—Purchase of kouse by 
decree-holder—Judgment-debtor adjudicated insolvent 
—Sale by Receiver of house~ Validity—Objection by 
decree-holder— Rejection of—Appeal, tf competent. 

The appellant filed a suit for recovery of maney 
and attached the defendant N’s property before judg- 
ment. A compromise.decres was passed providing 
that till payment of the decretal amount the house 
should remain in attachment. Subsequently the de- 
fendant N mortgaged the house to one B. Later on the 
appellant got the house sold in execution and pur- 
chased it himself. Soon after N applied to be adju- 
dicated an insolvent and on his adjudication, the 
Receiver took possession of the house and gold it to 
B. Appellant's objection was rejected and his appeal 
dismissed. He filed a second appeal: 

Held, fì) that the investigation of the appellant's 
objection must be deemed to be under s. 4, Provincial 
Insolvency Act, though the Court was moved under 
s. 68 of that Act and appeal was competent; 

(ii) that the attachment having been ordered and 
a report having been submitted that the order had 
been complied with, it must be aesumed that there 
was a proper and subsisting attachment when the 
property was sold specially in view of the sub- 
sequent order that the attachment should be con- 
tinued. The barden would be on those who allege 
that a valid attachment had not taken place, But 
even assuming that no attachment took place, the 
sale of the property to the appellant in execution of 
a money decree even without attachment was not a 
nullity. The appellant on production of his certifi- 
cate of sale was entitled to succeed as against the 
Official Receiver and consequently the latter was not 
competent to confer a title by sale on B 


S.G. A. from an order of the District 
Judge, Jhelum, dated February 8, 1936. 

Mr. Jhanda Singh, forthe Appellant. 

Mr Amolak Ram Kapur, for the Res- 
pondents 

Judgment.—Mul Raj, appellant, insti- 
tuted a svit against Nidhan Singh who 
appears tobe related to him. The suit 
was for recovery of money. On the insti- 
tution of the suit he applied for the attach- 
ment of a house of Nidhan Singh before 
judgment. This application was granted 
andthe house was attached. Subsequently 
a decree was passed sgainst Nidhan Singh 
on ccmprTcmise. It was provided in the 
„decree that tillthe payment of the decretal 
amount the house should remain under 
attachment. Tris was in 1926, the suit 
having been brought in 1925. In 1927 
Nidhan Singh mortgaged the house to 
Budh Singh. In 1933 Mul Raj had the 
house sold in execution of his decree and 
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purchased it himself. Soon after Nidhan 
Singh made an application to be adjudi- 
cated an insolvent, which was granted, 
and the Offcis! Receiver took possession 
of the house and sold it to Budh Singh; 
but Mul Raj raised on objection to this 
gale and moved the Insolvency Judge under 
s 68, Provincial Insolvency Act, by way of 
appeal against the action of the Official 
Receiver, in selling the house which Mul 
Raj claimed was his by virtue of the pur 
chase in the Court auction. His objection 
after investigation was rejected by the. 
Insclvency Judge and an appeal by him 
to the District Judge was dismissed. On 
this second appeal a preliminary objection 
is taken that an appeal is net competent 
withcut the sanction of the Court, but the: 
investigation of the objection of Mul Raj 
by the Insolvency Gourt must be deemed to 
be under s.4, Provincial Insolvency Act, 
though the Oourt was moved under s. 68 
of that Act. An appeal is consequently 
competent. 

On the merits, in my opinion, the appeal 
must succeed, Mul Raj isa purchaser of 
the property in dispute in an auction sale 
held in execution of a money decree ob- 
tained by him. The learned District Judge 
is ofopinion that in the present case it 
must be assumed that the record of the 
proceedings relating to the attachment 
before judgment is in existence; the burden 
of proving a subsisting attachment at the 
time of the sale is on Mul Raj, and also 
the validity of tbe attachment with proper 
procedure. In my opinion, the atlachmeni. 
having been ordered and a report having 
been submitted tkat the order had been 
complied with, it must be assumed that 
there was a proper and subsisting attach- 
ment when the property was sold specially 
in view of the subsequent order that the 
attachment should be continued. The 
burden would be on those who allege that 
a valid attachment had not taken place. 
But even assuming that no attachment 
took place, the sale of the property to Mul. 
Raj in execution of a money decree even 
without attachment isnot a nullity. We 
are not concerned with the status of Budh 
Singh as a mortgagee. The Insolvency 
Judge and consequently the learned District 
Judge were not competent to decide in 
these proceedings the validity or otherwise 
and the priority or otherwise, respectively, 
of the sale to Mul Raj and the mortgage 
to Budh Singh. That is a matter hich 
under the circumstances of this case, was 
outside the purview of the insolvency pro- 


1638 
ceedings. The only question to be decided 
was whether the Official Receiver was 
competent to sell the property in the face 
of purchase in an auction sale by Mul Raj. 
- I consider that Mul Raj on production 
of his certificate of sale was entitled to 
succeed as against tha Official Receiver 
and consequently the latter was not com- 
petent to confer a title by saleon Budh 
Singh. So far as these proc*edings, there- 
fore, are concerned, Mul Raj was entitled 
to a finding that the house in dispute did 
not vest in the Official Receiver. Any 
dispute that there may be be!ween Budh 
Singh as mortgagee from Nidhan Singh 
and Mul Raj as purchaser in a Court auc- 
tion must be settled between them in 
separate proceedings. The present appeal 
must be accepted and the orders of the 
Oourts below set aside and Mul Raj de- 
clared to be the owner of the property 
in dispute as against the Official Receiver, 
I may mention that Mul Raj claims only 
8 two-thirds share in the house in dispute 
and when I have used the words “pro- 
perty in dispute” or “house in dispute”, 
I hive alwars intended to mean two-thirds 
share in the house in dispute. The remain- 
ing ons-third, according to the order of 
the learned District Judge, vests in. the 
Oficial’ Receiver and is saleable by him. 
The respondent Official Receiver shall pay 
the costs of the appellant throughout. 


N. Appeal allowed. 


MADRAS HIGH COURT 
Letters Fatent Appeals Nos. 355 to 368 and 
309, 390,321 of 1926 
October 1, 1837 
VENKATASUBBA Rao AND Mapdavan NAIR, JJ. 
GUTTA VENKAYYA AND OTABRS 
—. A PPHLLANTS 


l VETBUS 
PUNYAMURTHULA VENKATA 
RATTAMA AND OTHBES— RRSPONDENTS 

Grant—Presumption—Inam grant, tf presumed to 
comprise both melvaram and kudivaram—Practice— 
Judgment—Contents of-—-Question of fact—Second 
Courts view ts final. 

There is no presumption that an inam grant com- 
prises both the melvaram and the kudivaram, Bach 
case must be dealt with upon its own facts, with 
8 eee ae 7 to the evidence and circumstances 
theres Chidambara Sivaprakasa Pandarasan- 
nadhigal v. Veerama Reddi (4), explained 

It is not incumbent upon the Appellate Court to 
repeat in extenso the arguments of the trial Judge 
which it accepts. But the party is entitled to a4 
considered opinion of the appellate tribunal. It is 

+ 
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not the frst Oourt’s view but tha G 
Court that is final if the kai a ee of ins 

L. P. A. against the judgmentof Mr. Jus- 
tice ‘xson, dated November 10, 1926 and 
reported in 99 Ind. Oas. 981. 

Mr. P..V. Rajamannar, for the Appel- 
lants. 

= V. V. Viyyanna, for the Respond- 
ents. 

Order.—This isa Letters Patent Appeal 
from the judgment of Jackson, J. The 
decree of the trial Court dismissing the suit 
was confirmed by the Subordinate Judge. 
In second appeal to this Court, the plaintiff 
succeeded. The Munsif as well as the Sub- 
ordinate Judge found that the defendants 
have no occupancy rights either under the 
Estates Land Act or independent of it, but 
nevertheless dismissed the guit on the 
ground that the plaintiff did not make outa 
right to eject. In second appeal Jackson, 
J., accepted the findings of the lower Vourta 
in regard to occupancy righis both within 
and outside the Act, but differing from the 
lower Courts held that the plaintiff was 
entitled to a decree for possession. We 


- have heard an argument from Mr. Venkata- 


ramann Rao on the question whether the 
plaintiff has or has not a right to eject grant- 
ing thatthe defendants are bound by the 
findings in regard to occupancy rights On 
this point, on account of the course we 
propose to adopt, we wish to express no 
opinion at present. It is contended forthe 
defendants that on the question of oceupancy 
rights, the findings of the lower Appellate 
Court, as they stand, cannot be accepted. 
The first question in regard to those rights 
which the learned Subordinate Judge had 
to decide was, was the grant made to the 
inamdar, the plaintiff's ancestor, of both 
the varams orof melvaram alone? The 
learned Subordinate Judge whose finding 
on a question of fact is final, starts tLe 
discussion of the evidence with a wrong 
stalement of the law. He says that there 
is a presumption that an tnam grant come 
prises both the melvaram and the kudiva- 
ram. This is how he states the law : 

“The decisions of the Privy Oouncil reported in 
Suryanarayana v  Patanna (1), and Venkata- 
sastrulu v D. Seetharamads (2), are clear authorities 
to show thatthe presumption of law in the case of 


(1) 41 M1012, 48 Ind Oas. 689; AI R1918 P O 
169; 45 I A-209; 25M L T 30, (1918) M W N 859; 
93 | W N 273;-9 LW 138:2) OLJ153: lUP L 
R Pan H; 36 M L J 585; 21 Bom. LR 5k ; (1919) 
M W N +83(P 0). 

(3) 43- M 166; 51 Ind. Oas. 304; AI R19L9 P O 
lil; 46 1A 123; LA LJ 72537 M L J43; 21 Bom 
L R 925; 26 M u T 175; 30 O L-J 441; 10 L W633 
34 O WN13;2 UP L R(P 0) 16 (PO), 
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| WN 749; 43 M L Jd 640; 37 O L J 1by; 270 W 
~ $45 (PO) 
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an inam grant was that both melvaramand kudiva- 
ram were granted. These two decisions were dis- 
acussed in the Full Bench ruling in Muthu Goundan 
v. Perumal Iyen (3) and the same conclusions were 
arlived at. Jt lay, therefore, on the defendants who 
set up occupancy rights that only the melvaram was 
given to the originul grantee and that they had 
permanent rights of occupancy in the lands, Such 
a presumption of law is not rebutted in thie cass.” 

This was the view of the law taken at 
that time by the Madras High Gourt and 
the Subordinate Judge was bound to give 
effect tothat view. Heis not, theretore, 
to blame for the course he adopted. But 
since then, the Privy Council has clearly 
held that the view taken by our Oourt in 
the Full Bench case referred to by the 
Subordinate Judge is wrong. In Chidam- 
bara Sitvaprakasa Pandarasannadhigal v. 
Veerama Head (4), the Judicial Ocmmittee 
laid down the law thus in unequivocal 
terms | 

“It will be noticed that neither in Suryanarayana 
v. Patanna (l`, nor in Sethuratnam lyerv. Venkata- 
chala Goundan (5), is there a suggestion of a pre- 
sumption in favour of the tnamdar or pattadaron the 
one side or the ryot on the other. it was further 
distinctly pointed out in Venkatasasirulu v. D. 
dSeetharamadu (2), at p. 128,“ the passage already 
ee that each case must be considered on its own 

acts," 


* x * = 

“A Full Bench ci the Madras High Oourt, however, 
has in a recent case, Muthu Goundan v. Perumal iyen 
(3), held that undeilying the exposition of tuelr 
Lordships, such an initial presumption is to be io~ 
ferred. Their Lordships cannot help observing that 
in diawing thisinference the learned Judge» are 
clearly in error. Each case must be dealt with upon 
its own facts, with special regard to the evidence and 
circumstances therein,” 

The question then is, does the wrong 
assumption of the lower Appellate Oourt 
Vitiate its Gading or not? We entirely 
agree thatit 18 not incumbent upon tne 
Appellate Court to repeat in extenso the 
arguments of the trial Judge which it ac- 
cepts. But the party is entitled to a con- 
sidered opinion of the appellate tribunal. It 
is not the firat Court’s view but that of 
the second Court that is final ıt the ques- 
tion isone of fact. In this case the point 
is either one of fact or is a mixed question 
of law andfact. The discussion of tne Sub- 
ordinate Judge is extremely brief and we 


(3) 44 M 588; 63 Ind. Cas, 780; AI R 1921 Mad. 
145; 40 M L J 429; 13L W 483; (921) M WN 203 
29 M LT 3v& (PLB). beh 

(4) 49 IA 286; 68 Ind. Oas. 538; A I E1923. PU 
392; 45 M 586; 16 L W 103; 31 ML T 54; (1922) M 


(9) 47 LA 76; 56 Ind, Gas, 117; ALR1920 P O 
67; 43 M 567; (1920) M W N 61,27M L T 10%; ll L 
W 309; 38M lJ 476; 88 Bom, LR 57818 AL J 


707; 25 0 W N 485 (PU). 
” #Page of 38I. A| Ed), 
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are not entitled to speculate that, if he had 
applied the right rule of law, he would 
still have agreed with the District Munsif. 
On the contrary, the Subordinate Judge, 
while pointing out that the presamption 
may be rebutted, obse:ves tbat on the facts 
of the present case it was not. What view 
he would have taken of the evidence, if he 
had not approached it from a totally wrong 
standpoint, we are not in a position to say. 
First, as regards, therefcra, occupancy 
rights within the Act, we set aside the find- 
ing in para. 7 of the judgment of the lower 
Appellate Court. ; ae 
Then as regards occupancy rights inde- 
pendent of the Act, the judgment of- the 
Subordinate Judge is equally open to attack. 
The District Munsif in a judgment un- 
necessarily long, devotes several para- 
graphs to the discussion of the question ; 
have the defendants made out their case 
with reference toa lost grant or usage OF 
prescription ? Under each of these head- 
ings, he considers the question. The Sub- 
ordinate Judge completely misunderstands 
the District Munsif. There are just three 
lines in bis judgment which bear on this 
point and his reasoning and conclusion are 
contained in this sae passage. We may 
a AB kb ehowed in para. 22 of its 
judgment that the defendant could not have obtained 


‘ohts by prescription. 1 hold, therefore, 
an eg ate had no occupancy rights: Para, 9. 


his not a thorough misunderstanding 
athe judgment of the trial Gourt? The 
Subordinate Judge has overlooked the dis- 
cussion on the question of lost grant as 
also onthe question of usage. Even on the 
point of prescription, he has nothing more 
to say than that he agrees with the lower 
Gourt. It is impossible to accept this find- 
ing as final in a second appeal. We, there- 
fore, set aside that finding also. We call 
upon the lower Appellate Court to re-hear 
the appeal in regard to these two questions 
and write a fresh judgment containing 
findings as regards existence of occupancy 
rights within and independent ofthe Act, 
on the evidence already on the record. 
Findings spall be returned in six weeks 
from this date. Objections 10 days thereafter. 
that arise in the appeal 
will be argued on the receipt of the findings. 


N.-D. Case remanded. . 
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- ALLAHABAD HIGH COURT 
First Civil Appeal No. 7 of 1935 
November 29, 1937 - 
o2. - RAOHUPAL BINGH AND BAJPAI, JJ. 
~- “GANGA DHAR — Darenpant—APppELLANT 


: 2 VET SUS - 
INDAR SINGH -—PLAINTIPE —RESPONDENT 
Arbitratton—Aword given 


precemeal—W hether 


#0 , 

_» It is the duty of the arbitrator to give one com- 
“plete award; An award ought to be entire; and if 
t be made, part on one da; and part on another 


Xe 


though all be made before the time limited for it, it 
‘ahall be void unless there is an agreement between 
the parties which authorises the arbitrator to make 
several awards. 
_,'[Oase-law referred to,] 
_ FLO. A. from an order cf the Sub-Judge 
Bulandshahr, dated November 26, 1934. 

Sir Te; Bahadur Sapru and Mr. C. B. 
Agarwala, for the Appellant. 

Mr. Ram Nama Prasad, for the Respon- 
‘dent. 


Rachhpal Singh, J.—Tuis is a first 

appeal from order against the decisicn of 
the learned Judge ot the Ccurt below dıs- 
missing the objections reised by the defen- 
dant to ihe validity of an award made by 
an arbitrator. The facts which have given 
rise to ibe dispute between the parties 
briefly put are these. Indar Singh and 
Ganga Dhar are two brothers. Indar 
‘Singh made un application for partition 
' of Mahal Naubat singh in the Revenue 
Court. The Revenue Vourt proceeded with 
that application and eventually lots were 
prepared and drawn. It appears that 
-Ganga Dhar, defendant, drew a lot contain- 
ing properties which were considered to be 
_ ‘better than the properties which went into 
* the other lot. Thereupon Indar Singh, ap- 
-Plicant, prased the Oollector that he may 
-be permitted to withdraw his application. 
“The: Collector granted that application in 
Bpite ot the objections raised by the 
:opposite party. Ganga Duar preferred an 
appeal to tLe Commissioner and was suc- 
aceasful in geuing an order under which 
‘the decision of the Oollector was set aside. 
There was a further appeal by Indar Singh 
toy the Board oi Revenue which was, Low- 
ever, unsuccessful. 

On March 10, 1934, Ganga Dhar and Indar 
Singh entered into an agieement by which 
they 1elerled the matters in dispute bei- 

.fweeg them to one Karan Singh who 1s the 
husband of. their sister. In tuis -1eference 
they stated at one place: ae 
“Where there is a dispute, between us about the 
partition of properties, movable and immovable, and 


about accounts of -profits.of the property and 
cash, otonom account ob which there is a danger of 


` 
- ~ 


- cides. about the aesets (tarka) of Naubat Singh, 


BANGA DHAR 2. iNpah sings (ALL) 
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bil 
litigation in future and which will entail loss and 
ruin of the parties.” 


At another place if is stated : 
“and we. agree that whatever the arbitrator de- 


‘father of the parties, movable and immovable pro- 
perties and profits of the properties and cash, etc, 


`- from his sense of justice, the same will be accept- 


able to us like a decision of the Comt and no 
party shall have any objection at any case and at 
any time. 

‘oe arbitrator gave two awardsin the 
case. The first award was made by nim on 
April 18, 1934. The arbitrator decided the 
dispute between the parties in respect of 
Mahal Naubat Singh and also about profits 
of the same mahal. A short time afier, 
the arbitrator made a second award under 
which the other points in dispute between 
the parties were decided by him. It may 
be pointed out here that before the second 
award had been given by the arbitrator, 
the defendant-appellant had sent him a 
wrilten notice asking him not to take fur- 
ther proceedings in respect of the pio- 
pertes about which no award had been made 
by him. 

Indar Singh, plaintiff, made an applica- 
tion in the Ocurt of the learned Civil Judge 
praying that tne award made by the arbi- - 
trator be made a rule cf the Uourt. To this 
application. several objections were taken 
by Ganga Dhar, delendant. In the view 
which we take of the case, it 18 not at all 
necessary to refer to all ot them. One of 
them was that no Valid award had been 
made by the arbitrator. lt was pleaded that 


. it was not competent to the arbitrator to 


give his decision about the points in dis 
pute piecemeal as. had been done in this 
case., The contention, therefore, was that 
both the awards given by the arbitrator 
were not valid and, therefore, the applica- 
tion of the piaintı should be rejected. 

The learned Judge of the Court below 
came to ihe conclusion that the two awards 
which were given by the arbitrators wero 
quite good and that it was open to the 
arbitrator to give his decision piecemeal] 
and as under ihe two awards all the points 
at whicu parties were at variance had been 
decided the awards were good. It is against 
that decision thuk the present appeal hus 
been preferred by the defendant, . 

We have Leard learned Counsel on both 
sides and aiter consideration cf the ques- 
tion have come to the conclusion that the 
appeal must succeed. Sir Tej who appeared 
on behalf ol the appellant has contendea 
before. us that the awards given by the 
albitrator ın the present case were no 
awards. He farthe? contended that it was 
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plete award and as he failed to do sọ, the 
two awards which he gave piecemeal were 


not -good and, therefore, could not be. 


enforced. -We think that the contention. is 


= 
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That condition is mpljed in all cases, unless some- 


-thing to the contrary is either expressed in or may 
>be inferred from the submission...” 2s 


well-founded and is amply supported by `: 


the authorities which have been cited before 
us by him. The first authority to which 
a reference-might be made isin Comyn’s 
Digest, Vol. 1, p. 666. It is laid down 
there as follows: 

“So an award ought to be entire; and, therefore, 
if it be made, part at one day and part ət another 
though all- be made before the time limited for it, 
it shall be void,” | | 

In Russell's Law of Arbitration, Edn. 11, 
p. 224, the statement of law on the point 
is stated to be as follows : 

“Tt ia implied in all cases, unless something to 
the contrary is expressed, or may be inferred from 
the submission, that the arbitrator can make but 
one. award: Gould v. Staffordshire Potteries 
Waterworks Co. (1) atp. 2234, per Parke, B. This 
must bə onre- entire and complete instrument in 

‘itself, therefore, if it is made part at one day and 
part at another, though each and every part is made 
within the time limited for the award, it will be 
void (QComyn’s Digest, Arb. E 16) If without 
special power, the arbitrator makes two awards, 
each deciding part of the matters referred, and not 
one entire awaid on all together, both may be set 
aside for there is no one final award on all the 
subjecis: Winter v. Munton (2)." i 

Sır Tej in his arguments addressed to us 
has also, cited the view expressed in a 
book recently published on the Law of 
Arbitration in England and that is the 
Law of Arbitration by Quintin Mogarel 
Hogg. Atp. 137 the learned author states 
that : 

“The 
at the beginning of this chapter requires an award 
to be final as well as complete. It is not enough 
that the arbitrator should determine the issues 
referred to him and all of them; he must further 
dete:mine them finally, so that in relation to them 
no further controversy can arise.” 

The view enunciated in the above-men- 
tioned books is amply supported by autho- 
rity. In this connection we need only refer to 
the case in Gould v. Staffordshire Potteries 
Waterworks (1) at p. 967 where Baron Parke 
made observations which clearly support the 
contention raised before us by the learned 
Counsel for the appellant. Baron Parke 
observed as follows : 

“ ;...and this was contended for by analogy 
do the ordinary practice or submission to arbitra- 
tion, where everything .to be inquired into must 
be included in the award. But the ground for the 
rule is to be found in the agreement of the parties 
to the sibmission, in which it is usually one of the 
- (1) (1850) 5 Ex. 214;1 L M & P 364; 19 L J Ex. 281; 
14 Jur., 528; 155 E R 932. i 

(2) (1818) 2 Moore 723; 19 R R 560. 


~ *Page of (1850) 5 Hx.—|[Ad. 
. tEago of disso 


) 155 B, R.A l 


Pi 
k 


rinciple from Baoon’s Abridgement set out ~ 


_ This view has been taken in several 
English cases and it is clear that there 


should be one and complete award -which | 


e 


Li 


should determine the dispute between the > 


parties finally. The law in India 185 the 
same. We may also refer in connection with 
this matter tothe case in 
Singh v. Malida Koer (3). Mookerji, J.. 
at p. 403* observed that : = 
“It is well-settled that an arbitrater must be 

careful to see that his award isa final decision on 

all matters requiring his determination. The 

obligation so to decide depends upon the question 

whether the submission requires that all or only | 
some of the matters in dispute are to be determined 

by bim The same rule has been adopted in 

the American Oourts in a series of decisions... . 
The position of course is different where ‘the 

arbitrator is empowered to make one or mole awards 

at his discretion as in Dowse v. Cox (4), Wrighton 

v. Bywater (5) and the decision of this Court in 

Shoshemukhi Dabia v. Nobin Chunder Roy (6) must 

be taken to fall within this class of cases. In the 

case before us, however, it was clearly the duty of 

the arbitrator to give a complete adjudication of the 

matters in controversy,” i 

The case in Shoshemukhi Dubia v. Nobin 

Chunder Roy (§) is also in favour of the 

appellant. 
that where an arbitration bond provides 
that the matters in dispute referred to. the 
arbitrator may be taken up and dealt with, 


seriatim and the award delivered bit by '- 


bit, itis mot necessary under s. 327 of the 
Act VIII of 1859 that all the matters’ 
referred should have been decided before 
the first portion of the award dealing with 
some only of the subjects in dispute can be 
filed. At p. 947 we find the following ob- 
servations: 


“Thirdly, the objection is again raised that the ` 


arbitrators did not decide all the points in dis- 
pute. The parties, it seems to me, were at liberty, 
if they chose, to allow the arbitrators to take up 
seriatim the matters in dispute, and so to say, to 
deliver series of awards.” 

A perusal of this case shows that unless 
there is an agreement between the parties 
which authorizes the arbitrator to make 
several awards, itis not competent to him 
to doso and that the whole award should 
be like a judgment complete, giving the 
decision of the arbitrator on all the points 
involved in the case. Learned Counsel 


(3) 13 O L J 399; 10 Ind. Oas. 450, ` - 

(4) (1825) 3 Bing. 20, 10 Moore 278; 3LJOP 137; 
28 R R565. 6 

(5) (1838) 3 M & W 199, 1 H & H 50; 7 LJ (vs) Ex, 
83; 6 Dowl P O 359,49 R R570. * 

(6)40L R92. 
~ *Page of 13 0. L. J.— jd. 
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It was laid down in that case- 
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for the appelJant conceded before us that _ CALCUTTA HIGH COURT ; 
. if the parties agreed between themselves. Criminal Kevision Petition No. 3241 of 1937 

that the arbitrators will have the power to May 31, 1937 

give -decisions in -mcre than one award and. HENDBRSON AND Biswas, JJ. 
- then ifthe arbitrator gave awards seratim, - Musses. LANDALE anp OLARK, Lro. — 
-there would- be nothing objectionable in that. PRTITIONHRS 


- and | versus 
} OHAIRMAN or JALPAIGURI 


the awards would be good, The ques- 
- tion; therefore, for consideration is whether 
MUNIOIPALITY -- Oepostrz Parry 
"Interpretation of Statutes—Taxing statute—Must be 


in “the present case the agreement, under 
: „which Karan Singh was appointed an consirued strictly—Subject of taxation must come 
‘under letter and not only under spirit of law—Bengal 


` arbitrator, gave him powers to make seyeral . 
awards.. We have perused the terms Of “Municipal Act (XV of 1933), as. 123 (1) Cf), 182 
. the reference, and we do not think that it | ag ai ee IY, cat E Ta 
"gives any power to the arbitrator to make _.t/ tmctudes trace— wor Or projte. 07 aP beng 
pe iban one award. All that the agree- Sty, if denote definite specification | required. by 
7 p as. 123 (1) (f) and 182—Profit, if must be received 
i ment of reference says is that Karan Singh within Municipality —-All operations connected with 
_is appointed arbitrator and he is empowered business, if must be carried on within Mantcipalsty— 
‘to décide matters-in dispute in any manner age ka Ag transacted business for profits within 
-and the matter 18 left to his sense of A taxing statute must be construed strictly and 
justice. I'he parties agreed to accept his the eubject tö be taxed must be brought, not 
-decision,-but there are no words from which 
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merely within A spiri but within a letter of a 
“St Gan” ‘bi law. (nges under jTaxing Acts always resolve 
: tt Can be Lola nee = Pe bi _ themselves into the question whether or not the 
_ Siven-& power by the parties tO Make MOTS Words ofthe Act have reached the alleged subject 
than one award. -It 18, therefore, clear to - of taxation. It is necessary, therefore, to see whether 
us -thatit was the duty of the. arbitrator-to thecasecan be brought within the words of the 
decide all. the points-in difference between -Act Tenant v. Smith (2), relied on- |p. 874, col. #, 
‘the parties and then to make his award. Dine vod eee EA Sch, IV, Bengal Muni- 
_In the present case the arbitrator stated, cipal Act, does not exclude ‘trade.’ Ordinarily speak- 
that he had forgotten to give his decision eine, une bared „be AT Sag aaa i 
i i i ; it ~-trade. e rence 0 companies in the ule 
eee of the pama and, therefore, a Bengal Municipal Act is not simply to companies or to 
-became necessary for him, after his having companies carrying on business, but “to companies 
- given: one-award, to give another. We do transacting business for profit or as a benefit society. 
-napot think that -this statement of the Transacting busines: for profit,or transacting business 
- | arbitrator can be accepted, Under the as. banal! speiety, ia oartain iz non ae game aa sey 
+ agreemdnt of reference he was given powers points to business of a particular kind, and would 
| to deċide all the points in difference bet- fender the company taxable, not gua company but 
_ ween the parties, He is a close relation of because of ita carrying on that. particular kind of 
both the parties totne suit and his state- business. Just as in macia of a ap aga Kae 
ra fg a a aa ignation in gene erms, 3 1onant, 
ment that he by mistake omitted to Bike an aa esale fice retail trader or ahopkeeper, or 
award in respect of the properties other 
than Mahal Naubat Singh is clearly not 
correct. 


We .accept the contention of the learned - 


Counsel for- the appellant that after the 
arbitrator had given his first award he 
became functus officio and .it was no 


` longer open .to hım to make a second: 


award. Tne result is that botn the awards 
‘made by the arbitrator are in fact no 


+ awards and.cannot stand. We must, there- - 
fore, hold that ihe decision of the learned - 


Oivil Judge cn tois point is not correct. 
_ The result is that this appeal is allowed, the 
order passed by the Court below directing 

ta decree be passed in terms of tha 
“awards set aside and the suit cf tne plaintiff 
is °dismissed with cosis in ‘both the 
Qourts.. MA 
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Appeal allowed. 
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' broker, under cle 2,3 and'4 of Sch. IV, 15 enough, 
without any- more’ precise specification, so it is 
enough in the case of a company to use words to 
indicate the exercise of a trade without specifying 
the nature of the partioular trade in wich the 
company may be engaged. Su far as the Worus ‘as 4 
benefit society’ in-och IV, are conosned, the 
specihcation is obviously more definite su as to 
satisly reqairements of s. 182 or s. lêd, Sun-a. (1) 
cL Uf). Alunictpal Commissioners of Buranagore v, 
Buranagore Jute Factory Co, Lid (3), dissented 
-fiom. Corporanon of Calcutta v. otundurd dturine 
Insurance Co. (4), and Munt.tpul Uounctt, Voconuda 
v, Stundurd Life Assurance Vo. (d), Uist gu.sued, 
|p. 67b, col 2 | 
~" It is not necessary under sch.IV that the protit 


- must be zecelved ur realized within the Munivipalitye 


all that is required 18 that the Dusimess suuulu be fur 
profit. Ibis not” necessary under Soh. LV, that ad 
the operations corinecied with the puniness Con- 
atituviny the trade of the company should be cGatried 
on within the Municipality, it would be enough if 
the tranguctions within the Municipality are 


_ gairied on as part of the business. [p. 077, cols. L & 2.) 


In a -case- the Branch Office at J purchased jute 


874 
within the limits of the Municipality at rates not 
exceeding those timated fromthe Head Office in 
Calcutta The jute purchased here was pressed, baled 
aga slured, aud was then distributed duect to 
CUstumels nom according to instiuctions issued 
frum Calcutta, No direct sales were negotiuted by 
the Banci Ofhee; all oruers for jute weie going to 
the Heau Olive in Calcutta and being accepted or 
rejected there. The Kailway receipts weie not sent 
direct to the customers, but were forwarded to 
Calcutta and sent on from there to the customers. 

Held, that what the Company did through its 
agents at J within Municipahbty was business for 
profit, and as such, license under s, 152 was necessary. 
Shatk Meera kowtker v. President of the Corpora- 
tron oy Maaras (13), relied on. Grasnger & bon v. 
Gough \11), and Sully v, Attsornery-General (12), 
distin,uisued Burmah Shell Od Storage & 
Dist: suung Co. India, Lid. v. Howrah Municipality 
(14), referied to. | 

Mr. C. K. Chatterjea, for the Petitioners, 

Mr. D. N. Bhattacharyya, for the Opposite 


Pany. 


Messrs. Probodh Chandra Chatterjee and 
Bhuueb Mukherjee, for the Urown. 

biswas, J.—The question in this case 
is us to whe legality of a conviction under 


gp. 20u, Bengal Municipal Act, 1932 (Bengal 


Act AV oi 1932). The offéuce charged is 
tuilure to take out a trade license aud pay 
the helt-yeurly trade tax under, 8. 182. 


- This was not included in the list of offences 


“under s. 50U of tue Act as originally passed’ 


but was made an offence by an Amending 
Act, Bengal Act XI of 1936. Tne peti- 
tionele, Messrs. Lundale-.and Olark, Ltd. 
(hereimsiter referred to as the company) 
were convicted by the Magistrate of Julpai- 
gurrand sentenced to pay a fine of Rs. 250, 


out of wuich Ks. 200 was ordered to be 


paid to the complainant, the Jalpaiguri 
Municipality, as. tax for .one half-year. 
An appeal was taken to the Sessions Judge 


of Jaipaiguri but without result. Then this 


Rue wab ovtamed, ‘The petitioners’ case 
ig whut wey are nob-liable under the law 
to bake out ihe license or pay tue tax. 
will be -ovse:Ved hab be 1246, sub-s. (i), 
Gi. Jy, BIYEB Luc Slalululy auluollly to tue 
Municipality to Impose a irade tax, and 
S. LOZ Gleules iLe ability to take out a 
Wade ilceube aud pay we trade tax. Buth 
bouLlUDe LeYyUiLe ulah the raae ou wilen the 
WX IB wkupubed, or iù respect ul wulen ine 
yicelee 15 tu be baken oul aud the lax 
pulu must be specued im Sch. IV or whe 
Act. ‘Lue yutbulun Tulsed Must acculdingly 
wun on ihe GuLstructivn of these provisions 
ot the Act and on their applicability to 
the lacis of tue case. A trade tax under 
B idż tead with s. 123, sub-s. (1), cl. (fh 
18 Gitieacut irom a liceuse-tee in respect 
Gl a piace wiele the waue 18 Curlicd On, 
which is provided tor in s. 370. The 
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peyment of the one is no excuse for not 
paying the other see in this connection 


-Bipin Behari Ghuse v. Corporation oj Cal- 


cutia(l). Asib is somelimes put, tLe trade 
tax 18 collected by virtue of the taxing 
power, tLe lcense-fee by virtue ot what 
is called the Police power. The relevant 
provisions of the Bengal Municipal Act, 
1932, may now be set out. Section 123, 
sub-a. (1), runs as follows: 

“The Oommissione:s may, from time to, time, at 
a meeting convened expressly for purpose, 
subject to the provisions of this Act impose within. 
the limits of the Municipality the following rates, 
taxes, tolls and fees, ur any of them:” - 


- and ihen tollow a number of clauses of 


which we are concerned with cl. (7) whick 
Teads thus: 

“GJ A tax on the trades, professions and callings 
specified in Sch IV, at such rates as may be fixed 
by the Commissioners within the maximum rates 
tixed in the said Scnedule.” 

Section 182 provides as follows: 

“When it has been determined that a tax shall 
be imposed on prvufessiuns, trades and callings, 
evely person who exeicises in “the Municipality, 
either by himself or vy an agent or representative, 
any of the protessions, trades or callings specified 
in Sch. LV, shall take outa half-yearly license and 
ag Or tax imposed under cl. (f) of sub-s. U) of 


8, 123, 

Schedule IV, which is headed:. ‘tax -on 
trades, professions and callings”, provides: 

“Every licenze shali be granted under one or 
other of the claeses mentioned in the second 
column of the tollwimg table and there shall be 
paid half-yearly for the same a t.x Rot exceeding 
the amount mentioned im that behalf in the third. 
column of the table.” ame 

Tnen tollows the table made out in’ three 


columns: (1) Serial number, (2) Olasses, 


- and (3) Maximum half-yearly tax in rupees. 


It 18 obviously to the second column that 
we have to turn for a specification of the 
trade, profession or Calling. ‘here are 
four jtems in-allin the tabie, of which the 
hrst reiaves 10 companies and the remain- 
Dy Muge to individuais. Tue endy uuder 
hem No. 1 wo tar as is applicable to the 
Picseut Cace) 18 aB Lollows: - 
Col x 

“Compeny transacting busmess within 
the Muuicipolity tur prufit or a8 a benefit 
BUCleLy Ol Wulutk the paid-up Capital is 
equiv alant to - 

a) Mure rhan kes, 10,000,000... eseese Rey 200." 

lv is uus dispusa tuat ihe petitioners 
are a CUMpany with & paid-up Capial of 
Mure thau Ks. 10,00,00. But it 18 tue 
Couleution that they are nos reached by 
the wulds of g. loz read with Sch. iV. It 
Caluol be questioned that a taxing statute 
Must be construed sirictiy aud tual the 
Bubjact tu be taxed must be prought not 
ee 4 O ¥13; b Cr ud las, ULO W Noda: 6 O L 


Col. 3 


Lan 


1938 


merely wilhin the spirit but within the 

letter of the law: see Oraies on Statute 

Law, Edn. 4, pp. 107-103. As Lord Hals- 

bury put it in Tenant v. Smith (2) at 

p. 154*: l 

“Cases under the taxing Acts, always resolve 
ves into the question whether or not the 


A a, the Act have reached the alleged subject 


It is necessary therefore to see whe- 
ther in the present ‘case the petitioners 


, can be brought within the words of the 


Act. The-relevant provisions of the Act 
used the expression “trades, professions 
and callings’, but it is nobody's case that 
any Profession or calling is in question 
here; all that we are concerned with is 
trade’. Relying on the wording of s. 182 
read with s. 123, sub-s. (1), cl. (f), “the 
petitioners’ first submission is that they 
cannot be made liable unless it is shown 
that they are exercising a trade specified in 
Sch" IV. Such specification is indeed a sine 
qua non, This may be conceded at once. 
Lhe charging section is s. 182 as well as 
8. 123, sub-s. (1), snd not Sch. IV, and the 
terms used in the Schedule can have no 
independent efficacy in imposing liability. 
It follows, therefore, that unless a trade 
18 Specifically indicated in Sch. IV, no license 
and no tax can be required under s. 182, ` 
_ The petitioners argue that the words 
“used in the schedule in the case of com- 
‘panies do not amount to such specification, 
and are thus wholly ineffective for the 
purpose of creating any liability. In sup- 
Port of this argument, strong reliance is 
Placed on certain observations of Patter- 
son, J. in a recent case under this Act, 
Municipal Commissioners of Barangagore v. 
Baranagore Jute Factory Co, Ltd. (3) 
purporting to be based on the decision in 
Corporation of Calcutta v. Standard Marine 
Insurance Co. (4, and in Municipal Council, 
Coconada v. Standard Life Assurance Co. 
(5). Tis is what the learned Judge says: 
Now it seems to me that transacting businéss 
for profit is an expression which might be applied 
to alao any kind of tade, profession or. calling, 
and I find it quite impossibls to hold that it 


amounts toa specification of a trade 
ae i , Profession or 


And he proceeds: 


“It then the Legislature intended by means of 
the description given under cl. 1 of Boh. IV to 


3) (1892) A O 150; 61 
72g ) L JPO 11; 66 L T 327; 56 


3) 41 O W N 662; 173 ind. Oas. 900: I.L R 1937 
3 Dala; 10 it O 586, A IR 1937 Oal ‘333; a G 3 


4) 32 O 581. i ; 
5) 24 M 205; 10 M L J 401. 
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make a company liable qua company, that attempt 
was doomed to failure, and has tailed for the 
1easons already indicated. Lf, on the other hand, 
the Legislature intended to makea company liable 
to pay the tax, whatever was the nature of. the 
trade, profession or calling it carried on within the 
Municipality, it should have said so in sọ many 
words: it has not said so, and the company cannot, 
therefore, be held to be liable in that way.” 

If Patterson, J. is right, the Legislature 
must have failed to effectuate the purpose it 
had in view, and though class l of Sch. IV 
expressly refers to companies, no company 
can be liable, as in the case of companies 
the schedule does not do what s. 182 or 
8. 123, sub-s. (1), cl. (f) requires it to do. 
It is worthy of note that Jack, J. who was 
a party to the decision did not express 
any opinion on the point, and the case was 
actually disposed of on the ground that 
from the nature of the business transacted, 
it could not be said that the company 
exercised a trade within tne Municipality. 
With all respect to my learned -brother 
Patterson, J., 1 am afraid his opinion is 
based on a misappreciation of the words 
of the Act and on an erroneous assumption 
that there is a similarity in all material 
respects between the relevant provisions 
of this Act and those of the other Acts 
which fell to be considered in the two cases 
relied on by him. Not only is there no 
similarity, but it‘seems to me that the words 
in -the Bengal ‘Municipal Act of 1932 have 
been purposely made different in view of 
the two earlier decisions.. Tne Oalcutta 
ease Was earlier in point of time, and the 
Act under consideration was tbe old Cal- 
cutta Municipal Act (Bengal Act [I of 1388). 
Section 87. of that Act (corresponding to 
8- 182 0f the Act with which we are con- 
cerned) provided as follows : , 

“Every person who shall exercise in Calcutta 
any of the professions, trades or callings preseribed 
in Sch. LM, shall annually take out a license and 
shall- pay ior the same such sum as isin Sch, H 
mentioned,” 

Here the word is ‘‘presc:ibed” instead of 
“specined’, but the meaning ıs the same. 
Now, the reference to companies in Sch. If 
was under two classes, and was as fol- 


lows : 


Ciase 1—Rs. 200 

“Ryery joint-stock company the paid-up capital 
of which amounts to ten lakhs of rupees or u 
wards, = 

Olass 2—E3. 100 

-Every other joint-stock company." 

‘ne punt to observe ıs what Patter- 
son, J. overlooked, namely that jolnt-siock 
Companies are mentioned simpliciter with- 
oul any reierence to any business; and it 


was for thie reason that it was possible to 
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-hold, as in fact was held, that this did not 
amount to the prescribing of any trade as 
requued by s. 387 for which a company 
could bé made liable. It was pointed out 
that the fact that business ıs carried on 
y .&8 company could not mak: the business 
one of those prescribed in the schedule, 
whatever the nature of the business might 
be. Such & construction would have the 
effect of taxing a company because it is a 
Company, and not because it caries on a 
taxable business or trade, and thus be 
Opposed tos. 67. The Act which had to 
be construed in the Madras case was the 
District Municipalities Act (Madras Act IV 
of 1884). It appears that the schedule of 
this Act was amended in 1897 in ccnse- 
quence of the Oalcutta decision referred to 
above, the words ‘carrying on business as a 
company’ being introduced in the list of 
denominations. The object evidently was 
to.tax every company, no matter what 
might be the nature of the business car- 
ried on by it. It was held, however, that 
the amendment was inefiective for the 
purpose &s the transaction of the business 
of a company could not by itselt be desig- 
nated asa trade. It is difficult to believe, 
Bay the learned Judges, that all companies, 
without reference -to the nature ot their 
usiness, were intended to be included. No 
limitation, it is pointed out, is placed on 
the meaning of the word ‘company’, and, 
thereiore, ıt must denote companies in- 
corporated not for purposes of gain, as well 
as ordinary trading compahies. The effect 
oi this decision 1s-that the use of the words 
“carrying cn. business as a company” was 
not enough to indicate a trade for which a 
company could be taxed. 

It will be seen that the difficulty. bh 
arisen mainly from the form in which the 
-6chedule is made to satisfy the require- 
menis of the charging section. ‘I'he section 
requires. the trades, professions and call- 
ings io be specined or presc1ibed in the 
6cuedule, but the schedule dies not strictly 


Correspond io the section. Lt does not give : 


& list of the trades, professions and callings 
as one would expect, but merely indicates 
them by Tefeieuce to the persons exercising 
_ the sane. “ln the case of individuals their 

very designation denoies tie trade, pro- 
fession cı cailing, burin the case ot a com- 
pany obviously sumething more 18 necessary 
than mele mention ot a company, or even 
of sone such words as ' carlying. on 
business as a company’. Jt would certainly 


be & more satisfucu1y method of dealing with ` 


the’ matter fo treat the pase of companies 
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separately, preferably in the charging 
section itselt, leavirg it to the schedule, 
in the case of individuals, to indicate their 
professions, trades or caliings by their very 
designations. This was in fact done in the 
Calcutta Municipal Act, 1889 (Bengal 
Act Ul cf 1899), which repealed the earlier 
enaciment of 1888 cn which the decision 
was given in Corporation of Calcutta v. 
Stanuard Marine Insurance Cu. (4): see 
sS. 198 and Sch. II. 


‘The: Bengal Municipal Act,” 1932, has 
noi attempted ths method, but has added 
words inthe designation of companies in 
Sch. IV, woichin my opinion are sufhcient 
to constitute specification cof a trade as 
required by 6. 182018, 123, sub-s. (l), 
cl. (f) Tne reference to companies in the 
scheduie 18 not simply to companies cr to 
con panies carrying on business, but to 
companies transacting business for proht 
or as a beneht society. Surely, in these 
woras we have sumeuuiing specific, Some- 
thing more than a- bare designation ot a 
company, which ehould take the case out- 
side the scope of the VUalcutta and Madras 
decisions 1elied on by Patterson, d. Trans- 
acling business tor pront, or transacting 
busıness a5 a benent society, is certainly 
not iLe same as Simply carlying on busi- 
ness as & company, but definitely points to 
business ot a palticular kind, and would 
render the company taxable, not qua 
company, but because of ils carrying on 
that parucular kind of business. It may 
be argued that the words -‘fcr pront’, 
though apt enough to indicate a trade, are 
still not a speciticétion of any particular 
trade, and thus fall short of what's. 182 
ors. 123, subs. (1), cl (f) requires. I do 
not think thus 18 necessary. Just usin the 
case ot individuals, their demgnalon in 
genera) terms, such as merchant, wholesale 
wader, retail trader or shopkeeper, or 
broker, under cls. 2,3 and4 ot Sen. IV, 
seems to be enough, without any more 
precise specification, B0 it seems to me to 
be enough in the case cf a company to use 
woras to indicate the exercise ota trade 
without specifying the nature of the pariti- 
cular trade im which the company may be 
engaged. So far asthe words‘asa beneht 
society’ are concerned, the specincalicn 18 
obviously more dennie. - 


I do not think it can be argued that 
the word ‘business’ used in the schedule 
excludes ‘trade’. Ordinarily speaking busi- 
ness may be said to be synonymous with 
trade (per Obatterton, V. O., Delany F, 
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Delany (6), at p. 67*), though in certain con- 
nections ‘business’ may be a much larger 
word than ‘trade’: Cf. Holls v. Miller (7). 
Every business isnot a trade, but every 
trade is business: Doe d. Wetherell v. Bird 
(8). There is authority for saying that it 
is not essential to the carrying on of a 
‘trade’ that the peraon carrying it on should 
make or desire to make a profit by it: 
per Coleridge, ©. J.in In the matter of 
Duty on Estate of Incorporated Council of 
Law Reporting (9), at p. 2937. But where 
a company transacts business for profit, 
it hardly admits of argument that it is trade. 
As for the business of a banefit society, it 
has been held in Shaw v. Benson (10), that 
a mutual benefit society, whose object is 
to lend money to its members, carries on 
‘business’, and I venture to think that such 
business may be regarded as ‘trade’, even if 
no profit is made or intended to be made. 
In my opinion, therefore, the first point 
taken on behalf of the petitioners must fail, 
It is next argued from the nature of the 
business carried on that the company is 
not a company transacting business for 
profit (t1.e., exercising a trade) within the 
Jalpaiguri Municipality. The facts, as 
found by the learned Sessions Judge, are as 
follows : 

“The admitted facts are that the Branch Officer 
in Jalpaiguri purchased jute within the limits of 
the Municipality at rates not exceeding those 
intimated from the Head Office in Oaloutta and 
presumably within a certain maundage. The jute 
pa here is pressed, baled and stored, and 

then distributed direct to customers from Jalpai- 
guri according to instructions issied from Calcutta. 
It is a fect that no direct sales are negotiated by 
the Branch Office’ largely I suppose,asa matter of 
convenience ; all orders for jute going to the Head 
Office in Calcutta and being aecepted or rejected 
there..... The Railway receipts are not sent direct 
to the customers. but are forwarded to Caloutta and 
sent on from there to the customers ` 

On the findings | donot think i can be 
disputed that what the company did 
through its agents within the Jalpaiguri 
Muncipality was “business” and that such 
business was “‘profit.” It is not necessary 
under Sch. IV that the profit must be re- 
ceived or realized within the Municipality: 
all that is required is that the basi 
ness should be-for profit. It is not denied 


that the purchase of jute and its despatch. 


(6) (1885) 15 Ir 55. 

(7) (1884.27 Oh D 71,53 L J Oh 683; 50 L T 597; 
32 W R 808. 

(8) (1834) 3 Ad & El 161; 111 E R63; 4 N & M 285; 
4 L LK B52. 

(9) ae 22 Q B.D 2:9; 58 LJ Q B90; 60 LT 505; 
37 W R 382; 58 J P 119. 

(10) (1883) 11 QB D 563; 53 L J QB575, 

*Page of (1885. 15 Ir.—[Ed.] 

{Page of (1888) 22 Q. B, D.—[#ad.] 
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thereafter were operations by which the 
company intended to make a profit. The 
Memorandum of Asscciation of the com- 
pany has not been proved, but it is com- 
mon case that they are dealers in jute, and 
the buying of jute must necessarily form 
an essential part of their business. The 
ultimate object of such business must be 
profit. It is hardly necessary to point 
out that the object of s. 182 is not to tax 
profits, and hence the question as fo the 
place of accrual of profit or whether profit 
has actually accrued or not is perfectly 
immaterial. Any argument based on cases 
on Income Tax Acts would be therefore 
wholly irrelevant, Great stress was laid by 
the learned Advocate for the pertioners on 
the decision of the House of Lorda in 
Grainger & Son v. Gough (11) for the 
purpose of meking out that because the 
transactions in Jalpaiguri were controlled 
from Oalcutta, it could not be said that 
the business was carried on within the 
Jalpaiguri Municipality. This case, how- 
ever’ does not lend any support to such a 
view. Inthe first place, it was an Income 
Tax Act case, and secondly, it was 4 casa 
of an agent in London, G procuring ordera 
in the United Kingdom for a wine mer. 
chant in France, R. All that G did was to 
transmit the orders when received to R in 
France, and. until R accepted them there 
was no contract. The actual sale took place 
in France, and the delivery also took place 
in France, though the customers were 
in the United “Kingdom. On these facts, 
it was held that R could not be said to be 
exercising his trade within the United 
Kingdom. The facts in the present case 
are wholly dissimilar: the petitioners here 
did not employ an agent at Jalpaigari 
to solicit or transmit orders, but were 
actually carrying out the orders of the 
Head Office as part of the business of 
the company. It is not necessary under 
Sch. IV that all the operations connected with 
the business constituting the trade of the 
company should be carried on within the 
Municipality; it would, in my opinion be 
enough if the transactions within the 
Municipality are carried on as part of the 
business, aud here they formed an essential 
part. Not only was the buyiag of the jute. 
at Jalpaiguri but the delivery also was here 
seeing that the jate pressed and baled 
was put into railway waggons at Jalpai- 
guri Station within the Municipal limits 
for despatch to customers. Reference was 


(11) (1898) A Ò 325;65L TQ B 410,74 L T435; 
44 W È 561; 60J P 603. 
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also made by the petitioners’ Advocate to 
the case in Sully v. Attorney-General (12). 
That again was an Income Tax Act case, 
in. which a firm of merchants had their 
principal place of business at New York 
and had also a branch establishment in 
England among other places, buying 
goods at these places and selling them 
ate a profit in New York. It was held 
„that the firm could not be said to be 
exercising trade within the meaning of 
the Income Tax Act, and was not there- 
fore liable to be assessed to income-tax 
in respect of profits earned from the pur- 
chase of goods in England. This case is 
elearly not DOT GEDÉ here. 

On the principle of this case it was held 
in Shaik Meera Rowther v. President of the 
Corporation of Madras (13) that where a 
trader in piece-goods had a shop at Tin- 
nevelly where he sold the goods and 
earned his profit, but had a servant at 
Madras who purchased the goods for him 
and forwarded them to him .at Tinnevelly, 
he could not be said to be carrying on 
his trade at Madras. The decision was 
given on:the particular facts of the case it 
was found. that the trader had no office at 
Madras, and the servant merely carried out 
hie orders. But the learned Judges pointed 
out that in certain -Kinds of business the 
buying of the goods might be the most 
important and difficult part of the busi- 
ness, and that it was not a conclusive 
test in such cases that the profits were 
earned elsewhere. It was further pointed 
ont that it was mot necessary that all the 
acts incident to the carrying on of the 
trade should be done in the place where 
the tax was levied. The present case 
clearly comes within these observations. 
It remains only to refer to a decision of 
Jack, J.in a recent case under correspond- 
ing sections of the Osleutta Municipal Act, 
1923 (Bengal Act 111 of 1923): Burmah Shell 
Oil Storage and Distributting Co. India, Ltd. 
v. Howrah Municipality (14). If I may say 
su with respect, the test applicable to such 
Gases as the present one was correctly laid 
down there. The second ground taken on 
behalf of the petitioners must, therefore, 
also fail. The result is that the Rule must 
be discarged. : 

“Henderson, J.—I agree. 

Rule discharged. 

(15) (1880) 39 L J Ex 464: SH&N 711;6 Jur(8 s) 
1018; 8 L T 489; 8 W R 472. 

(13) 33 M 89. 5 Ind. Cas. 44. 


14) 400 W N 766: Ind, Oas. 402; AIR 1936 
à 411; £1936) Or. G 699; 63 01203; 88 Or L J 203; 
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PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT 
Criminal Appeal No. 505 of 1937 
January 31, 1938 
ALMOND, J. O, AND Mirr AMAD, J. 
MUHAMMAD ZAMAN AND OTHEES— 
AcouszD—APPRLLANTS 
VETEUS 
EMPEROR—Rgsponpgst 

Evidence Act (I of 1872), 8. 145—Wetiness making 
statement to Police—Such witness sought tobe con- 
tradicted in cross-examination-~-Statement, if should 
first be proved—Penal Code (Act XLV, of 1860), 
gs. 84, 325, 302—Held there was no right of private 
defence—Common intention to commit offence was 
formed on spot—Ojfence held came under s. 325-34 
and not under s. 302. 

It is not necessary that the statement made by the 
witness tothe Police must be first proved before he 
is allowed to be cross-examined upon it in order to 
contradict him. He may be allowed to be aross- 
examined in order to avoid delay provided his state- 
ment to the Police is proved subsequently. The 
accused has no right to dictate the order in which 
the prosecution witnesses shall be examined. Nga 
U Khine v. Emperor (1), followed : 

Held, on facts that there was no question of pri- 
vate defence either of person or property. Sticks 
are not of their own nature deadly weapons spe- 
cially when it is an ordinary walking stick made 
of cane, The majority of the injuries which were 
inflicted on the deceased were simple in nature and 
taking into consideration all the circumstances of 
the case, the accused formed a common intention on 
ce spot to cause grievons hurt with blunt weapons. 

were, therefore, guilty of an offence under 
385-34, Penal Gode, and not under s, 302. 


Or. A. from an order of the Sessions 
Judge, Peshawar, dated December 9, 
1937. 


Mr. Aurangzeb Khan, for the Appel- 
lants. 

Sardar Raja Singh, the Advocate-General, 
for the Crown. 


Almond, J. C.—Mahammad Zaman 
aged 40, his son Gulzaman, aged 1», and 
his sister's son Alizaman, aged 26, have been 
convicted nf an offence under s. 302-34, 
Indian Penal Code, und huve each been 
sentenced to transportation for life. They 
appeal against their convictions and sen- 
tences. With them was.tried one Shah 
Zaman who is the sonein law of Muhammad 
Zaman. He was acquitted. Malik Aman, 
tte deceased person in the case who was 
the brother of Muhammad Ziman, appel- 
lant, was found by the doctor to have the 


following injuries on his person: 
L A -contusion 34” x 4” on the left side òf the 
2. A contnsed wound 3” x 2” on the-back of the 


head. 


3. A contused wound 3” x 4” on the right aide 


the head behind the ear. 
4. An injury A the middle finger of the left 
hand 4” x 1-5” 
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9, An injury to the little finger of the left hand 

2” long. 

6. Eight injuries on the back varying in size 

from 14” x 4" to 7” x 13", 

All the head injaries were classed by 
the doctor as grievous. The skull was 
fractured af its base in the middle fossa 
and theright temple bone was also frac 
tured. The patient died in the hospital 
on June 6, 1937, the offence having been 
committed on May 31. We donbt whe- 
ther the classification of the injury on the 
left side as grievous is correct. No bone 
was fractured on that side of the head. 
There appears to have been no injury 
to the brain under it and death was 
actually caused as the result of the frac- 
ture of the base of the skull. Bostan, 
P. W. No. 3, whois another brother of the 
deceased and Muhammad Zaman had the 
following injuries: 

L : a injury 1” x # on the left side of the 


2. A acratch 2” # t 
a i” x # on the left side of the 
3. Four injuries on the right side of the back 
varying in size from 2” x 1” to4’x 1”, 
gee injury 3” x 1” on the left side ‘of the 


5. . Left leg was swollen. 


6. An abrasion 13” x 1-10" above the 
elbow.” 


Muhammad Zaman appellant had the 
following injuries: 


"1, An inj 14” fl 
ae peed #” x }" on the left arm below 


2. An abrasion on the right ear 4” x 4” 
3. A swelling on the left adie: 2" 3 a” 


The dispute between the parties arose 
over the right to possess field No. 39. This 
field number had been mortgaged by one 
Sabaz Ali to Abdullah, a deceased brother 
of Malik Aman, and his two brothers. The 
equity of redemption was subsequently 
sold to Khanizaman. (It does not appear 
In the evjdence whether this Khanzaman 
is the same person as P. W. No.8). There 
had then been an informal partition bet- 
ween the parties but Muhammad Zaman 
had been put into possession of the share 
of Malik Aman some five or six years O, 
because he had paid a debt due from the 
latter. That Muhammad Z.man was in 
Possession of the disputed piece of land is 
admitted by the prosecution witnesses 
with the exception of Bostan. Bostan 
stated in Court that the piece of the land 
which Malik Aman the deceased wanted 
to plough on the day of occurrence was 
his ogu piece of land. He was confronted 
with the statement which ho made to the 
Police in which statement he had admitted 
that the land which Malik Aman wanted 
to plough was the land in possession of 


right 
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Muhammad Zaman. At this atage we 
must make a small digression. The 
learned Sessions Judge held in the course 
of his judgment that the defence had not 
made a proper use of this statement to the 
Police. He remarked as follows: 

“Boston having denied that he made such a 
statement, it was for the Oounsel of the aconsed 
to prove such a stetement and then to make use of 
it under s. 145, Evidence Act.” 

The statement of Bostan made to the 
Police was actually proved by Ali Asghar, 
Head Constable, P. W. No. 13, and we 
presume that what the Sessions Judge 
intended was that it was the duty of the 
accused to prove the statement before using 
it for the purpose of cross-examination. If 
that was the intention, we can only say 
that we do not think it necessary that the 
statement should be proved before the 
witness is cross-examined upon it. There 
is a case decided by a Division Bench of 
the Rangoon High Court reported as Naa 
U Khine v. Emperor (1) in which the follow- 
ing head-note appears and is correctly 
reproduced from the judgment: 

“Those parts of the statement which are used 
in orossexamination to contradict the witnessess 
must be proved and brought on the record. This 
san ordinarily be done by the admission of the 
witness that he made the statement or by 
examination of the Polica Officer who recorded it. 
If the latter course is necessary in order to avoid 
delay, there can be no objection to allowing thea 
Cross-examination, subject to subsequent proof of 
the statement.” 

So far as we are aware, the accused has 
n» right to dictate the order in which the 
prosecution witnesses shall be exami-ed 
and we can see no possible objection to 
the witness being cross-examined on his 
statement made to the Police, provided 
that the statement is subsequently proved. 
To turn to the facts of the case: we are 
in agreement with the finding of the 
learned Sessions Judge that Muhammad 
Zaman was in possession of the disputed 
piece of land at the time the offence was 
committed, 

There are seven Witnesses tothe actual 
occurrence. Bostan states that Malik 
Aman began to plough the disputed piere 
ofland. Then Safdar Ali came and made 
Malik Aman sit by him. At this s'age tie 
four accused came up ‘nd began to ass ut 
the dezeased with sticks He | he witness) e 
want ranning from his thresuing floo., a 
hundred paces away and he was also 
attacked by the accused. Safdar Ali, 
another brother of the deceased, states 
that he had heard that the deceased, 

R 1935 . 98: 155 Ind. Oas. 66; (1835 
on bas. 307; 13 R 1; 36 Or, LJ 665; 7 R Rang, a3. 
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Bostan and one other person had held a 
consultation and determined to plough this 
disputed pieceof land. On the morning of 
the day of occurrence at about sunrise 
Muhammad Zaman appellant informed him 
that the deceased had begun to plough the 
piece of land. The witness therefore went 
tothe field and remonstrated with the 


~ sdecessed. The deceased stopped ploughin 

“er and they began to talk together. Then Bos 
. tan -arrived and asked the deceased whether 

‘. ‘he had come to sit down or 


to plough. 
Malik Aman thereupon got up, took a stick 


“in -his hand and began to plough. At this 
‘stage Muhammad Zaman apala at arrived. 


Bostan abused him and said that he 


" Sghould not enter the field. Malik Aman 


and Bostan ran towards Muhammad 
Zaman with upraised sticks. Ali Zaman 
appellant also appeared on the scene. Gul 
Zaman and Shah Zaman alaoappeared and 
out -of the crowd which had assembled he 
saw Bostan and Malik Aman on one side and 
Ali Zaman and Muhammad Zaman on the 
other fighting. After the fight was over, 
he accompanied his brother to the Police 
Station and made the report as his brother 
was unconscious. Masdar Ali states that 
he was at his own threshing-floor a hundred 
paces away when the deceased passed him 
with a plough. He told the deceased that 
he ought not to take the law into his 


Own -hands. Later he saw the four accused - 


at the scene but did not see them actually 
delivering any blows. His statement to the 
Committing Magistrate was brought on the 
record under the provisions of s. 288, Ori- 
minal Procedure Code, and in that state- 
ment he had said that he had seen all 
the four accused delivering blows. The 
deceased and the appellant Muhammad 
Zeman are the sons of the witness's father's 
sister. Khanizaman, P. W. is the brother 
of Masdarali and corroborates the state- 
ment of that witness. Even before the 
Sessions Judge. the witness admitted that 
he saw the four accused striking the de- 
ceased and Bostan  Gulzaman, P. W. No. 9, 
was milking a buffalo some distance AWAY 
when he heard a row. He went towards the 
scene of occurrence and when he got to 
some high ground he saw that the four ac- 
cused on one side and Malik Aman and Bos- 
tän on the other side were fighting. With the 
exception of Bostan, they all had sticks and 
Bostan was throwing stones. Faqir, P. W. 
No. 10, was in his cattle shed near the scene 
of occurrence. Healso saw that the three 
present appellants were fighting with Malik 
Aman and Bostan, Shah Zaman joined in the 


MUHAMMAD ZAMAN 7. EMPRROR (PESH.) 


- him injuries. 


17410 


fight later when the witness reached the spot. . 

Abdul Rahman is a lambardar who says 
that after the fight was over he went to the 
scene of occurrence and there the deceased 
told. him that he had been attacked by the . 
four accused. The witness admitted ina. 
half-hearted fashion that Muhammad Zaman 
must have given evidence against him in a 
civil case The doctor, who conducted the. 


` post mortem examination, was questicned as 


to whether it was possible for the deceased 
to have spoken after he had regeived his - 
injuries and was unable to give a definite 
opinion. ; 

During the course -of investigation a 
stick was handed over to the Police by 
Muhammad Zaman accused which was sent 
for medical examination. It was proved to 
have stains of blood on it but they had 
disintegrated so far that their origin could 
not be distinguished. This stick is an . 
ordinary walking stick made of cane just 
under 1" in diameter.. The four accused 
pleaded not guilty. Muhammad Zaman stat- 
ed that Malik Aman and Bostan were 
forcibly ploughing his land and when he | 
objected, they assaulted him and caused 
He brought a complaint 
against them which was dismissed in de- 
fault. The other three accused stated that 
they took no partin the fight and that they 
were charged on account of their relation- - 
ship with “Muhammad Zaman. All the 
four assessors who sat with the learned 
Sessions Judge found that the accused had 
no intention to murder the deceased and 
that the fight had taken place over land. 
One of them definitely found Shah Zaman, 
the acquitted accused, innocent. 

In the course of his a1 .uments before us 
the learned QOounsel for the appellants has 
claimed for his clients the full right of 
Private defence both of person and pro- ~ 
perty. The learned Advocate-General seeks 
to deny the right of private defence to ` 
property not on the ground which was taken 
by the learned Sessions Judge, namely that 
although there was a trespass, it was not 
criminal trespass bat onthe ground that the 
deceased wasdoing no irreparable harm to 
the property and that the accused had time 
to have recourse to public authorities. He | 
denies that the appellants had any right 
whatever of private defence of person, 
We have come tothe conclusion that the 


question of private defence elther of per- 


son or property does not arise in the pres#nt 
ease. Itis shown both by Safdar Ali and 
Bostan that immediately prior to the offence 


Safdar Ali had intervened with a view to 


1938 


attempting to settle the case and that for 
the time hee at any rate the deceased 
had ceased ploughing the land. Safdar 
Ali is the eldest of the brothers and it 
appears that he genuinely wanted to cffect 
a settlement. It appears that while he was 
trying to do so, the three appellants ar- 
rived upon the scene, that a sudden quarrel 
arose between them on the one side and 
the deceased and Bostan on the other, and 
that it was in the course of that sudden 
quarral that, they inflicted the injuries, 
We do not, however, hold that it follows from 
this that no common intention was formed 
between the three appellents, for it is 
pos:ible for a common intention to be form- 
edon the spot, and in view of the numerous 
injuries and protracted beating which they 
gave to the deceased and Bcstan, we can 
only assume that they formed an intention at 
the spot to commit an offence. It remains to 
be seen what is the nature of that offence. 

We do not think that it can reasonably 
be presvmed that the intention was to 
commit murder. Sticks are not of their 
own nature deadly weapons and the one 
which has been recovered is an ordinary 
walking stick made of cane. The majority 
of the injuries which were inflicted were 
simple in nature and we think, taking into 
consideration ell the circumstances ofthe 
case, that the accused formed a common 
intention to cause grievous hurt with blunt 
weapons. They are therefore guilty of an 
offence under 8.325-34, Penal Oode. The 
maximum punishment provided fer an of- 
fence of that nature is 7 years’ 
regoroug imprisonment and in award- 
ing punishment we take into consider- 
ation the fact that the deceased was un- 
doubtedly to blame for this occurrence in the 
first instance and also in the case of one of 
the appellants his age: we refer to Gul- 
zaman in this connection. We think that in 
the case of Muhammad Zaman and Ali 
Znan a sevtencs of 4 years’ ri- 
gorous imprisonment will meet the 
ends of justice and that Gulzaman in 
view of his age should now be released, 
For these reasons we accept this appeal 
to the extent that we alter the convictions 
from those unders 302-34, Penal Coda, to 
convictions under s. 325-34, Penal Code, and 
we reduce the sentences passed upon 
Muhammad Zaman and Alizaman to’ four 
years’ rigorous imprisonment each and that 
passed’ upon Gulzaman to the amount of 
imprisonment which he has already under- 
gone. 

D. Order accor lingly. - 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 11 of 1936 
November 11, 1937 
Panpgana Row AND ABDUR RABMAN, JJ. 
G. MEENAKSHISUNDARAM IYER— 

APPELLANT 


ve T8US 

SWAMINATHA IYER—Responpent 

Execution—Bar to—Agreement in writing before 
final decree but after preltminary decree, not to 
execute decree agatnst some ttems of hypotheca, tf 
can be pleaded in bar of execution against items 
agreed to be released, 

Any agreement which merely relates to the execu- 
tion of the decree and does not attack the dearee 
itself can be pleaded in bar of execution of the dec 
ree. An agreement bile after the preliminary 
decree but before the al decree the decree- 
holder agrees in writing to exclude two items of the 
hypotheca from execution and to take out execution 
only as egeinst the remaining two items is an 
agreement which relates tothe execution of the dec- 
ree and is not an agreement which attacks the 
decree itself. Such an agreement can be pleaded and 
is not one which the judgment-debtor is debarred 
from pleading in bar of execution ofthe decree 
against the items agreed to be released. Chidam- 
bara Chettiar v. Krishna Vadhyar (1) and Adapa 
Papamma v Darbha Venkayya (2), followed. 

A. under Olause 15 of the Letters Patent 
preferred against the judgment of Mr. Jus- 
tice Wadsworth, dated November 29, 1935, 
and madein A. A. A. O. No. 65 of 1932 
against the order of the Oourt of the Sub- 
ordinate Judge of Tanjore, dated Decem- 
ber 6, 1931, and madein A. S. No. 126 of 
1931 (A. 8. No. 18 of 1931, District Oourt, 
West Tanjore) E. P. No. 137 of 1930 in 
O. 8. No. 51 of 1914, District Munsif's Court, 
Tiravadi). 

Mr. K. P. Ramakrishna Iyer, for. the 
Appellant. 

Mr. K. S. Champakesa Iyangar, for the 
Respondent. 


Pandrang Row, J.—In this appeal the 
only question for determination is; as 
stated by Wadsworth, J. whether it is pere 
missible to plead in bar of execution of 
the final decree in a mortgage suit an 
unregistered agreement alleged to have 
been executed by the decree-hulder after 
the passing of the preliminary decree and 
before the final decree whereby the decree- 
holder agreed not to execute the decree 
against two out of four items of the hypotheca 
which were in the enjoyment and pogses- 
gion of the appellant. The learned Judge 
appears to have thought that the agreement 
was drafted with a view to avoid the 
application of in s8. 17 and 49 of the 
Registration Act and of O. KAI, r 2 of the 
Code of Civil Procedure. This view does 
not seem to be correct because if, as con- 
tested by the appellant, it is an agreement 
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relating to the execution of the final decree 
arrived at before the final decree was 
passed, none of these provisions of law 
would come intu operation or affect the 
agreement in question and there would 
have been no need to attempt any evusion 
of such provisions. The general principle 
was laid down so long ago as 1916 in 
Chidambara Chettiar v. Krishna Vadhyar 
(1) which itself recognised the general 
rule followed for many previous yeers. 
This Full Bench decision was again con- 
sidered comparatively recently in 1935 in 
Adapa Papamma v. Darbha Venkiyya (2) 
and the judgment of the Full Bsnch in 
that case which was delivered by me stated 
that the Full Bench ruling in Chidambara 
Chettiar v. Krishna Vadhyyar 1) 
covers agreements which relate to the 
execution of the decree, but not agree- 
ments which attack the decree itself. 
In other words, it has been made clear 
by this Full Bench decision that any agree- 
ment which merely relates to the execation 
of the decree and does not- attack the 
decree itself can be pleaded in bar of eze- 
cution of the decree. The simple question 
therefore for decision in this appeal is 
whether the agreement in this case where- 
by after the preliminary decree but be- 
fore the final decree the decree-holder 
agreed in writing to exclude two items of 
the hupotheca from execution and to take 
out execution only as against the remain- 
ing two items is an agreement which re- 
latcs to the execution of the decree or is an 
agreement which attacks the decree itself. 
There is notbing in the agreement to show 
that it was intended to attack the decree 
sought to be executed, for it cannot be 
said that it was intended to attack the 
final decree which had not yet been passed. 
There is no doubt that where there isa 
decree against more than one defendant 
an agreement priorto the decree whereby 
the plaintiff agreed not to execute the 
decree against one of the defendants can 
be pleaded in bar of execution of the de- 
cree as against him. The present case is 
more or less similar, for the decree inthis 
cass ig one fcr sale and some items other- 
wise liable to be sold in execution were 
agreed to be released from such liability 
“to be sold in execution. I do not see how 
in view of the general rule prevailing in 


(1) 40 M 233; 37 Ind. Cas 836; 31 M LT 24:5 L 
W 132; (917) M W N 44; 32 M LJ 13. 

58 M 994; 158 Ind Cas. 187; (1935) M W N 903: 
42 L W 365;8 RM 2323, AI R1935 Mad. 860; 69 M 
L J451 E B) 
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this Presidency an agreement of the kind < 
pleaded in this case can be said to be one 
which cannot be pleaded. This is not a 
sase in which any money has been paid ont-. 
side Court when the preliminary decree 
directs that the money should bs paid into 
Gourt, in which cage it may be said that the 
payment pleaded is one which is contrary 
tO the preliminary decree. To my mind 
the point seems to me to be fairly clear, 
namely, that the agreement that is plead- 
ed in this case is one that can,be pleaded 
and is not one which the appellant is de- 
barred from pleading in bar of execution 
of the decree against the items agreed to be 
released. h 
The appeal must, therefore, be allcwed 
with costs. It follows, therefore, that the 
order of this first Court allowing execu- 
tion te proceed without determining the 
truth of the agreement pleaded must be 
set aside as well as all proceedings in exe- 
cution taken after. The lst Court must now 
restore E. P. No. 137 of 1980 to its. original 
number on the file and dispose of it accord- 
ing to law, after determining, in parti- 
cular, whether the agreement pleaded 
by the appellant is true. The appellant 
is entitled to have his costs in all the 
Courts from the respondent decree-holder. 
Abdur Rahman, J.— Whatever may be 
my personal view in the matter, I agree 
that in view of the Full Bench decisions 
of this Court, it is impossible to come to 
any other conclusion, : 
N.-8. Appeal allowed. 
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LAHORE HIGH COURT 
First Oivil Appeal No. 60 of 1936 
October 20, 1936 
ADDISON AND DIN MOHAMMAD, Jd. 
BRAHM DAS —PBTITIONER—ÅPPELLANT 


TETSUS 
TARLOK SINGH AND OTHERS— UONTEST- 
ING-OBJBOTORS AND OTHERS—PETITIONERS 
— RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. 16 (2) Civ) 
——Worshipper of Sikh Guru blessed by him— His 
name mentioned tn Sikh historical works— Held, he 
was a Sikh saint and institution founded in his 
me was a Sikh Gurdwara. 

Held, on facts, that a person who worshipped a 
Sikh Guru and who was blassed by the Guru and: 
was not only mentioned as a Sikh but who was 
described in most of the iraportant 8ikh historical 
works, established that he wase Sikh historical 

reon within the meaning of s. 16 (2) (iv),e Sikh 

urdwaras Act, and was a Sikh saint though hi 
followers were Udasis and an institution fonnded in 
his memory would bea Sikh Gurdwara. 


F. ©, A. from the decree of the Sikh 
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~Gurdwaras Tribunal, Lahore, dated Novem- 
ber 11, 1935, j 

Mr. Bhagat Singh, for the Appellant. 

Messrs. Achhru Ram, Gurcharan Singh 
and Ram Lal Anand, II, for the Respon- 
denta. 

Addison, J.—Certain worshippers of the 
instituticn or Gurdwara Baba Mihan Sahib 
forwarded a petition to the Local Govern- 
ment under s. 7, Sikh Gurdwaras Act, 
claiming tbat the Gurdwara in question 
was a Sikh Gurdwara and should be æo 
declared. Two petitions under s.8 of the 
Act were put in by Brahm Das and Attar 
Das to the effect that they were here- 
ditary office-holders. They disputed the 
contention that the institution was a 
Sikh Gurdwara and said that it was an 
Udasi institution. Three issues were 
framed: 

(1) Is Brabm Das an hereditary ofice- 
holder and entitled to present the petition ; 
(2) Is Attar Das an hereditary office- 
holder and entitled to present the petition? 
and (3) Should the institution be declared 
to be a Sikh Gurdwara? The two petitions 
were consolidated and evidence wes led. 
The three members of the tribunal held 
that both Brahm Das and Attar Das were 
Ohelas but that possession had been ob- 
tained by Attar Das and accordingly they 
decided to treat him as the hereditary office- 
holder. It was mentioned, however, that 
this question was pending trial in the 
Civil Courts. An appeal from the decision 
of the Subordinate Judge, First Olass, 
F. A. No. 50 of 1936, was heard at the 
same time and has been decided by us. 
It has been held in it that the proper 
successor to the deceased Atma Ram is 
Brahm Das and we have upheld the decree, 
giving him possession, as Mahant., both 
of the institution and of the lands attached 
theieto. Itis, therefore, necessary to correct 
the finding of the tribunal in this respect 
and to hold that the hereditary office- 
holder is Brahm Das, who is entitled to 
possession under the decree of the Civil 
Courts as Mahant of the institution. For 
this purpose we consclidated the appeals 
and made Brahm Das and Attar Das res- 
pondents in the appeals of each other. 
As regards Issue No. 3, two of the members 
held that it had been established to be a 
Sikh Gurdwara under s.16 (2) (iv), Sikh 
Gurdwaras Act. The finding was that the 
institution was established in memory 
of Mian Sahib, a Sikh histcrical person, 
and was used for public worship by 
Sikhs. If this finding is correct, the in- 
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stitution was properly declared a Sikh in- 
stitution. 

Against this finding both Attar Das 
and Brahm Das have preferred separate 
appeals which we have consolidated. On 
our finding in Civil Regular First Appeal 
No. 50 of 1936, Attar Das has no further 
interest. It is the case of both parcies 
that the institution was founded in memory 
of Mihan Sahib and not by Mihan Sahib. 
It is true that for along time the Mahants 
have been Udasis. A pedigree table has 
been copied from the revenue papers and 
is at pp 47 to 52 of the paper-book. This 
shows that some time after 1869 the Mahants 
in charge were Udasis and gave their line 
of descent up to Guru Baba Singh Sahib 
alias Miban Sahib. It is of course of no 
importance that the present Mahanta are 
Udasis. The quection is, was Guru Baba 
Singh Sahib alias Mihan Sahib a Sikh 
historical person as it was in his Memory 
after his death that the institution was 
founded The dissenting member of the 
tribunal admitted that in the histories] 
works he was called a Sikh, but he held 
that he must have become an Udasij as 
his followers were Udasis. This seems 
to us to be a non sequitur as it ig not 
clear when they became Udasis. The 
person succeeding Mihan Sahib, as given 
in the pedigree table referred to, being 
Baba Lakhmir Sshib, it may be essumed 
that he started the institution but there is no 
evidence as to whether he was a Sikh or an 
Udasi. 

There was some discussion before us as 
to the difference between an Udasi and a 
Sikh but this is not important in the pre- 
sent case. If Mihan Sahib wasa Sikh, it 
is of no importance that for some consider- 
able time the Mahants have been Udasis 
bec.use admittedly the institution was 
established in his memory. It was also 
used for public worship by Sikhs; in fact 
there was nodispute before us about the 
finding that the institution was used for | 
public worship by Sikbs. The Udasis 
separated from the Sikhs when Siri Ohand, 
the son of the first Guru Nanak, was not 
chosen to be Nanak’s snecessor. At that 
time there probably was little or no dis- 
tinction between Sikhs and Udasis except 
that the one followed Siri Ohand and the 
other the proper line of Gurus. It was not 
ti] the time of the 10th Guru, Gobind 
Singh, that an attempt was made to pre- 
vent the followers of the Gurus following 
Hindu practices. Upto that time it may 
be said that Sikhs and Udasis both 
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followed to a large extent Hiudu practices 
but superadded to these a belief in the 
Gurus whose principal teaching was the 
oneness of God. Then Guru Gobind Singh, 
the last Guru, attempted to make Sikhs 
stop all idolatrous practices. Whether he 
was able todo soor not isa matter which 
“is much disputed. After his death matters 
drifted back to the original state of affairs 
and it was not till the present century 
that the practices desired by Guru 
Gc bind Singh again come into prominence. 
It is for this reason that, in more than 50 
per cent. of Sikh Gurdwaras, Udasis are 
or were till a short time ago the priests in 
charge. There were of course purely Udasi 
institutions as well, but it was a common 
state of affairs to find an Udasi priest in 
charge of a Sikh institution and even erect- 
ing Smadhs of his predecessors in the Sikh 
Gurdwara. 

Now Guru Baba Singh Sahib alias Mihan 
Sahib lived in the time of the 9th Guru, 
Tegh Bahadur, when as [ have already said, 
Sikhism had made no determined attempt to 
break looss from Hinduism. An account of 
the career of Mihan Sahib is given at p. 342, 
Vol. 4 of Macauliffe’s Sik! Religion, which 
is undoubtedly a historical work. It runs 
as follows: 

‘The Gura was accompanied by a Sikh called 
Mihan who was totally devoted to his servics. He 
drew water, brought firewood from the forest, and 
performed the most menial offices for him. He 
always kept a cushion on his head for lifting 
buidens. It was continually wet from water dripp- 
ing on it and his head in consequence soon festered. 
One day as he was on the point of depositing a 
pitcher of water which he had brought, the cushion 
and turban fell when maggots were seen to issue 
from a sorein his head. The Guru's mother and 
wife observed this, and brought it to the Guru's 
notice. The Guru sent for Mihan, gave him a robe 
of honour, and promised him that he should be a 
Mahant, or superior of a religious order. The 
Guru then put his hand on his head and its pain 
and sores disappeared. Upon this, Mihan obtainad 
a knowledge of God and the past, present and 
future, The Guru presented him witha bullock of 
the famed Negori breed and a drum and banner to 
grace his new position,” 

This shows that the Mihan who is des- 
cribed as a Sikh was blessed by Guru 
Tegh Bahadur and given a robe of honour 
while it was promised him that he should 
be a Mahant or superior of a religious 
eorder. The Guru put his hand on his head 
and blessed him and presented him with 
a bullock,a drum and a banner to grace 
his new position. Oan it be said that this 
was- done to “make him an Udasi? Ob- 
viously the blessing was given by the 
Sikh Guru to a Hindu servant, who had 
served him faithfully, and by reason of that 
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blessing he became a Sikh. There is also 
a long account ofthis Mihan Sahib in the 
Sri Guru Panth Parkash of Giani Gian 
Singh, at p. 1055. This shows that he was 
called Ram Deva and was a waterman or 
Bahishti. te was a good servant and 
pleased the Guru by his zeal. He gave 
him the name of Niban because he sprinkled 
water as if it were rain (mink). It further 
recites that the Guru gave him a woollen 
rosary, a cap, his own shirt, a big plate for 
cooking bread and a drum and told him 
to go out into t'e world to serve humanity. 
This he did and began to preach. Farther, 
it is recited that he went to visit the 
10th Guru Gobind Singh at Anandpur. 
He came beating his drum and the 10th 
Guru was displeased and hed it snatched 
away. He told the 10th Guru that the 
Guru's house had given him the drum and 
had taken it away,so that he had nothing 
to complain of. This was in allusion to the 
fact that the drum was presented to him 
by Guru Tegh Bahadur, the 9th Guru. 
Thereupon the Guru was very much pleased, 
gave him half of his own turban and 
restored the drum. He was thus blessed 
not only by the 9th but by the 10th Garu of 
the Sikhs. 

There is another account in another 
historical work, namely, Sri Gur Partab 
Suraj Granth, at pp. 228 to 231, Vol. 4, 
Chap. Il. This work is written by Bhai 
Santokh Singh. Here he is called the son 
of Nand Lal and it is narrated that he used 
to serve the 9th Guru by bringing water, a 
task which he performed zealously. In his 
heart he remembered God and he had full 
belief in the Guru, so much so that he took 
no interest in eating and drinking. He 
was so zealous that the pitcher caused a 
wound in his head, which continued to 
expand, but he paid no regard to it. 
Finally worms appeared in the wound. 
This was observed by the Guru's mother 
Nanki who told the 9th Guru, Sri Tegh 
Bahadur, about it. The Guru was much 
touched and made him sit by himself and 
said to him: 

Now you have become Mahant of Sants or saints. 


The worms in your head will disappear. Service ig 
pit good. By it a person acquires the knowledge 


The Mihan replied to the Guru “Maharaj, 
give me strength so that I may always sing 
your praises.’ The Guru thereupon, bes- 
towed upon hima bullock, a shirt, a drum 
and a banner and all the troubles of 
Mihan vanished from that moment. He 
commenced to worship the true Guru, 
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considering him to be God. He went about 
with those things “and Lakhmir became 
his first follower. He caused the wooden 
shoes of the Guru to be worshipped and 
preached the Guru's good qualities. Thus 
by serving the Guru, Mihan became 
Mahant. People came from tar places to 
ses him, bringing wealth and offerings. 
The Guru, however, did not accumulate 
wealth hut spent it as the gifts were 
received. All these accounts show that he 
was a devoled follower of Guru Tegh 
Bahadnr and even received aturban from 
Guru Gobind Singh the last Guru. So 
imporiant 8 person was he that in the 
most important of the Sikh historical works 
considerable space is given to an account 
of his career. These accounts show that 
it was the Sikh (luru whom he worshipped 
and who blessed bim and he finds a place 
asa Sikb historical person in the histories 
which have: been written. In fact from 
these accounts it might be held- that he 
wasa Sikh saint as well as a historical 
person and for both ressons he would come 
within 8. 16 (2) (iv) of the Act. In Rose's 
Glossary of Tribes and Castes, Vol 3, 
p. 102 there is a description of the Mihan 
Sahbibs, described as a Sikh sect founded 
by Ramdeva, who used to draw water 
for the Guru Tiegh Bahadur'’s followers 
and horses. In part 1 of Rose’s Census 
Report, 1901, on-p. 134, there is an ac 
count of the Udasis. The first paragraph 
deals with ihe usual Sub-Divisions of Phul 
Sahib, Balu Hasna, Almast Sahib and 
Govind Sahib. The second paragraph goes 
on tosay: ~- . 

` “There are various other Udasia such as the 
Ramdas-ke, founded by one Guruditta, the Mihan 
Bahib-ke, founded by a follower of the 9th Guru and 


the Diwana Udasi as to which sect or sub-sects the 
author had no infomation.” 


This shows that the Mihan Sahib Udasis 
with whom we are concerned, did not 
belong to the regular Udasi sub-orders 
and that little is known about them. It 
may bethat Lakhmir Das commenced to 
worship the Smadh or tomb of his master 
Mihan Sahib and, this teing forbidden by 
strict followers of the 10th Guru, in whose 
life-time Mihan Sahib died, Lakhmir Das 
or some of his successors became Udasis 
as one of their practices was the venera- 
tion of the Smadhs or tombs cf their pre- 
decessors. This is, however, a conjecture. 
There is nothing to show that Mihan Sahib 
wase ever himself an Udasi while it has 
been conclusively established that he was 
a Sikh who made converts to S.kbism, 
and was bjessed by the 9th Guru as well 
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as by the 10th Guru. In these circum- 
stances there can be no question that the 
decision of the majority of the Tribunal 
is correct that the Mikan Sabib was a Sikh 
historical person and we are inclined to 
go further and say that he was a Sikh saint, 
although his followers are now Udasis. It 
is impossible to hold that a person blessed 


by two of the regular Gurus was an Udasi; 


in fact it is clear that he was an ordinary 
Hindu servant until he was blessed by 
the 9th Guru, whereupen ke became a Sikh 
and preached the Sikh religion as then 
known. He was again blessed by the 
10th Guru. ‘There is nothing to show that 


-he lator became an Udasi, though it is 


undoubted ikat the persons who later 
cams. to venerate his memory aad to wor- 
ship his Smadh were Udasis. It may also 
be noted that in s.2 (9), Sikh Gurdwaras 
Act, ‘Sikh’ is defined to mean a perscn who 
professes the Sikh religion or, in the 
case of a deceased person, WLOo professed 
the Sikh religion or was known to be a 
Bikh during his life-time. It must ceztainly 
be beld ihat Mihan Sahib was known 
as a Sikh during his lisf-time and pos 
fessed to be a Sikh. For the ressons 
given above and subject to the finding 
that Brahm Das is the hereditary office- 
holder and not Attar Das, we dismiss 
the appeals with costato the respondents. 
There will be only one set of costs in 
the two appeals as we have consolidated 
them. Qosts of the consolidaled appeals 
should be paid by Brahm Das who has been 
held to be the hereditary office-holder and 
not by Attar Das. 
© N. Appeals dismissed., 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Oriminal Revision co No. 237 of 
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December 14, 1937 
Davis, J. O. AND LCBO, J. 
CHOITHRAM MENGHRAJ — APPLICANT 


VETBUS 
EMPEROR—Opposits PARTY. 

Revision—Summary trial—Interference by High 
Court, when proper—Bombay Prevention of Adul- 
teratton Act (V of 1925), 38. 4 (1), 3 (a), 4 (4) 
(a), 18—Conziction under 8. 4 (1), whether goou—> 
Accused relying on defence of warranty—Proof of 
— Whether entttled to adjournment for the purpose 
— Duty of prosecution—Oriminal Procedure Code 
(Act of 1095), #8. 263, 342, Chap. XXII—~Sum- 
mary trial—S. 263 lays down minimum requirements 
of law. 

Gai tess the High Court should not interfere 
in-yevision in a case tried summarily in which a 


B86 


relatively small fine has been imposed, but where 
there has been such confusion in the minds of the 
Magistrates and in consequence in the mind of the 
accused as to the offence with which the accused 
has been tried and charged, it should do so. 

Section 4 (1), Bombay Prevention of Adulteration 
Act contemplates three separate and distinct offences, 
under cls (a), (b) and (6) respectively and a convic- 
tion under s, 4 (1) generally is bad in law. 

Persons accused under the Bombay Prevention of 

-Adulteration Act must realize that if they rely upon 
the defence of warranty they must prove it, and 
that they must have their, witnesses present at the 
date of hearing. They are not entitled to adjourn- 
ments as of right fur this purpose. 

But they can be excused if they fail to state clearly 
their defence of warranty before the close of prosecu- 
tion case, if neither the summons served on them 
nor the evidence for the prosecution makes it clear 
as to what case the accused hasto meet. 

In summary proceedings a certain expedition is 
intended and indeed is most desirable. But the 
summary procedure laid down in the Oriminal Pro- 
cedure Uode must not be made yet more summary. 
Section 263, Oriminal Procedure Oode, lays down 
the minimum requirements of the law. Moreover, 
while s, 263, dispenses with the formality of record- 
ing evidence, it does not dispense with the necessity 
of hearing evidence or of following the procedure ses 
out in Ohap. XXIL Criminal Procedure Code, for sum- 
mary trials. Nor doss it dispanse with the necessity 
of complying with the provisions of s. 342, the 
examination of the accused after the case for the 
prosecution is closed. In short, s 263, merely 
relieves the Oourt of the burden of recording evi- 
dence, 


Or. R. App. from an order of the Bench 
of Houorary Magistrates, Karachi, dated 
July 20, 1937. 


' Mr. Thakurdas Trkamdas, «for the Ap- 
plicant. 
' Mr. Partabrait D. Punwani, for the Crown, 


Davis, J. C.—The applicant in these 
proceedings has been convicted by a Bench 
of Magistrates of an offence under s. 4 (1), 
Bombay Prevention of Adulteration Act, 
1925, and sentenced to a fine of Rs. 10, 
Ordinarily we should not interfere in revi- 
sion in a case of this kind tried summarily 
in which a relatively small fine has been 
imposed, but we think there has been such 
confusion in the minds of the learned 
Magistrates and in consequence ın the mind 
of the accused as to the offence with which 
the accused has been tried and charged, a 
confusion which is shared by the learned 
Advocate for the applicant when he states in 
the application that there isnocl. (c) in 
g. 4 (1) of the Act (relying upon a reprint of 
the unamended Act) that we think the 
only proper course open to us is to set aside 
the conviction and sentence and order a 
re-trial of the accused. Tne confusion ap- 
pears to have started first in the complaint 
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which refers to s. 4 (e), Bombay Preven- 
tion of Adulteration Act, read with r. 8 (A) 
(1) and 8 (A) (2) andthe Report of the 
Public Analyst. Reference to s 4 will 
show that there isnos. 4 (2), but there is 
s. 4 (1) (c). We should not let a mere 
clerical error influence us did it not appear 
that this error was the cause of piejudice 
to the accused. 


Clause (e) was introduced into s. 4 (i) 
by the Amending Act of 1935 and relates 
to a breach of prescribed conditions of 
sale, manufacture, etc. ‘Prescribed’ means 
prescribed by rules made under s. 19 of 
the Act. The summons served under s. 13 
of the Act upon the accused is vaguer 
still. It refers only tos. 4. We think that 
s. 13 requires that the particulars of the 
offence charged shall be stated in a man- 
ner which willinform the accused clearly 
of the case he has to meet. The learned 
Advocate General states that the offerce 
with which the accused was really cha:g- 
ed and of which he was convicted was for 
selling a ghee substitute under the name 
of Vegetable Tawas when he should have 
sold it under the name of Vegetable Pro- 
duct or Vanaspati, in fact, for a simple 
breach of a prescribed rule. If thatis go, 
it would have been a very simple thing 
to have said so, when the question of the 
warranty might not have arisen, if, as the 
learned Advocate-General now states, the 
provisions of sub-ss, (3) and (4), of s. 4 
whioh relate to the question of warranty do 
not apply in a case where the offence is 
a simple case of misdescription, a breach 
of r, 8(B). Butif the offence complained 
of was one under s. 4(1) (b) because the 
accused offered for sale a vegetable pro- 
duct which contained a certain percentage 
of butter fat, then the question of warranty 
would be relevant and the complaint of 
the accused that this evidence as to war- 
ranty was shut out by the Magistrates would 
be alsorelevant. Hut the learned Magis- 
trates do not appear to have made up their 
minds whether the accused was charged 
and tobe convicted of an offence under 
s. 4 (1) (b) or 4 (L) (c), both different 
offences, for they have convicted for an 
offence under s. 4 (|) generally. But s. 4 
(1) contemples three separate and dislinct 
Offences, under cls. (a), (b) and (c) res: 
pectivel;. 

We appreciate the fact that in suntmary 
proceedings a certain expedition is in- 
tended and indeed is most desirable, and 
in this case it appears that many months 
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elapsed between the complaint dated Nov- 
ember 12, 1936 and Lhe hearing cn July 13, 
1937. But the summary piocedure laid 
down in the Criminal Froceduie Ocde must 
mot be made yet more summary. sec- 
tion 263, Criminal Procedure Code, lays 
down tLe minimum requirements of tLe 
law. We obseive, however, that the Magis- 
trates do uot appear to have used the 
prescribed form and entered the required 
Particulars and the judgment is written on 
the back of a page of the case diary. 
Moreover, While s. 263, Criminal Procedure 
Oode, dispenses with theformality oi record- 
ing evidence, it does not dispense with the 
necessity of healing evidence or of follow- 
ing the procedure eet out in Chap. XXII, 
Criminal Procedure Code, for summary 
trials. Nor does it dispense with the neces- 
sity of complying with the provisions of 
8, 342, Criminal frccedure Ocde, the 
examination of the accused after the case 
-for the prosecution is cicsed. In short, 
B. 263, Criminal Prccedure Code, merely 
relieves the Court of the burden of record- 
ing evidence. It may be that the accused 
- delayed his defence basged on the warranty 
because his defence was defective, but the 
fact that he sent a copy ot the warranty 
within the three days prescribed by 8, 4 wW 
(a) makes it extremely probable that he 
relied on the warranty for his defence. We 
think the complainant should have pro 
duced the copy of the warranty served on 
m under 8. 4 (4) (a) when he-gave evi- 
ence so that the accused could. have crcss- 
examined hım upon it, when the ease go 
far as the warranty is concerned, would 
‘have been cleared up. And if the com- 
plainant did not give evidence, he should 
haye done so. 
~ In any case, the learned Magistrates 
reiused to consider the question of war- 
ranty. They do not say they will not con- 
sider it because it is inelevant to a cuarge 
under s. (4) (1)(c). ‘hey say they wui not 
consider it because ihe written applies- 
tion was made alter the case was closed. 
But it a summons served unaer s. 13, 
Bombay Pievention of Adulteraticn Aci, on 
the complainant did not make it clear, or 
if the cumplaimant in his evidence dia not 
make it clear, what was the case the ac- 
cused had to meet, the accused may be 
pardoned ii he did not state clearly the 
deience ol warranty. betore the case for the 
prosecution was cicsea. Nor dues it appear 
Clear Lew he could have writien out his 
application betore his oral request was 
retused. On the other hand, accused persons 
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in cases of this nature must realize, if they 
rely upon the defence of Warranty that 
they must prove it; and they must hare 
their witnesses present at ihe date of hear- 
ing. They sre not entitled to adjournments 
as of right. We do not say that the ap: 
plicant bas good defence of warianty or 
will pruveit. We donot say that the de- 
fence of warranty is a defence at all to a 
simple charge of selling a ghee substitute 
as Vegetable Tawda instead of Vegetable 
Product, an offence under s, 4 (1) (e) ty 
reason of rr. 8 (4) and (B). That aspect 
of the case will presumably be properly 
argued and considered by the Muegusirates 
when this case again comes before them. 
But in view of the room for misunder- 
standing the complaint and the summons 
afford, and the doubt even to the last as to 
the offence of which or the sub-section 
under which the accusea hag been con- 
victed, we think it only proper, we should 
set aside his conviction and sentence, and 
order are-irial, and we do so accordingly. 
Papers to be sent back through the Distiict 
Magistrate. 
D. Order accordingly. 





___ LAHORE HIGH COURT 
Oivil Miscellaneous Appeal No, 209 
of 1930 
November 2, 1936 

; JAI LAL, Je 
Mers, 1, E. MOORE—-OavzaTor— 
; APPELLANT 
a . versus, 
E. M. TURNER AND ANOTHBR— 
FPBTITIONERS— RESPONDENTS 

Will—Undue influence—Held, on facts that there 
was no undue infiuence and that disposing mind of 
testatriz was established—Bequeat to son of aitesting 
wriness made independently, whether void—Succession 
Act XXXIX of 1925), s. 67, +f applies, 

A testatrix executed a will 18 months before her 
death and did not take any steps in the meantime 
to revuke the same. Aiter the execution of the will 
and betore her death, the testator had been to Europe 
for a iew months. The legatees did not allow her 
to meet anyone except in their presence. Only her 
brother's daughter used to be taken out by her in 
her motor car: 

_ Held, that the allegation of undue influence by 
legatees could not be proved since even in Europe, 
where sbe was not under the influence of the legatees 
she had not taken any steps to revoke the wil; ~ 

Held, also, that there was the existence of dispos- 
ing mind: 

Heid, turther, that the fact that the testatrix and the 
husband of her brother's daughter were not on good 
terms accounted for the exclusion of her brother's 
duughter trom the will. 

A bequest to a son ofan attesting witness mad: 
independently snd not as a person olaiming unde: 
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the attesting witness is not void ands, 67, Succession 
Act, hasno application, 
O. Mis. A. from an order of the Addi- 
vers District Judge, Lahore, dated July 18, 
Mr. H. 8. Khorana, for the Appellant. 
Messrs, Ishwar Das Khanna and Mehr 
Chand Mahajan, for the Respondents. 
Judgment.— This appeal is against an 
order of the Additional District Judge of 
Lahore, dated July 18, 1936, granting 
probate of the will of the late Mrs. E. A. 
Thomson of Lahore to the respondents, 
Messrs. Turner. and Chapman two of the 
executors mentioned in the will, the third 
Oh. Ram Ditta Mal having resigned. The 
learned Additional District Judge has con- 
fined the grant of proate to two thirds of 
the estate of the deceased, having held 
that there was intestacy with regard to the 
remaining one-third; in fact if the order 
of the learned Additional District Judge 
has fo be upheld, the grant must be, even 
on the facts found by him, with regard to 
the entire estate of the deceased with the 
exception of one-third of the residue thereof 
as mentioned in para. 5 of fhe will. 
The grant was opposed by the “arp 
pellant Mrs. Moore, who is a brother's 
daughter of the deceased. The grounds of 
opposition. were that the will was not exe- 
cuted by the deceased, that in any case 
she had not a disposing mind and had 
acted under the undue influence of two of 
the legatees, Mr. and Mrs. Bardsley. In the 
course of the hearing some legal objections 
also were raised, hic ate been repeated 
before me, and which would be dealt with in 
due course. ; 
_ The frst question, which is the really 
important question in this case, is whe- 
ther it has been established that the will 
was duly executed by the deceased. It 
may be mentioned that no date of the 
execution of the will is mentioned in the 
document but the month and year is men- 
tioned as February 1934. ‘lhe space in- 
tended for the date has been left blank. 
The deceased died in November 1935, that 
is to Say, about 18 months after the alleged 
execution of the will. The will is attested 
by Mr. E. N. Forrest, House Surgeon of the 
Albert Victor Hcspital, Labore, and by Mrs. 
A. M. Turner. Both these have appeared as 
witnesses and have deposed to the due 
execution of the will by the deceased in 
their joint presence. The will was drafted 
by Mr. Ram Ditta Mal, an Advocate of this 
Oourt. He did not witness the document 
byt bas deposed that he wrote it out and 
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had it typed under the instructions of 
Mrs. B. A. Thomson, whom he knew before. 

Two witnesses have also appeared to 
depose to the identity of tke signatures of 
Mrs. Thomson. The question of the gen- 
uineness of the will must, however, depend 
mainly on the testimony of three witnesses : 
Mr. Forrest, Mrs. Turner and Mr. Ram 
Ditta Mal. They were cross-examined at 
length Lut stood the test well. With 
regard to Mr. Forrest, an affidavit has 
been filed in this Oourt in which ıb is 
alleged that when the witness stated that 
he was a House Surgeon he in fact was 
under suspension and was subsequently 
transferred to another post which was 
inferior-to that of the House Surgeon. The 
witness, however, was not crossexamined 
when he gave his evidence and 1 am 
unable to accept the affidavit filed by the 
appellant in this Court as sufficient proof 
of the facts alleged by her. In any 
case I am of opinion that the facts men- 
tioned in the affidavit do not detract from 
the credibility of the testimony of Mr. 
Forrest. The evidence of the witnesses 
is Consistent and has not been shaken in 
cross-examination. It is, therefore, sufi- 


-cient to say that I agree with the conclusion 


of the Additional -District Judge that the 
execution of the will by the deceased has 
been established by the evidence on the 
record, es 
The next question of undue influence 
and existence of disposing mind can shortly 
be disposed of in view of what I have 
stated about the due execution of the -will 
died more than 
eighteen months after the ‘execution of 
the will but did not, in the meantime, take 
any steps to revoke the same. If the will 
had been the result of undue influence or 
had been executed when the deceased was 
not in possession of a disposing mind, she 
would have taken the earliest steps to 
revoke it. It is conceded that after the 
execution of the will and before her death 
the deceased had gone to Europe for a 
few months. liven if it be assumed that 
while residing in Lahore she was under 
the undue influence of'some of the persons 
who have beneltited by the will tre same 
cannot be said about her when she was 
abroad, In this connection it is to be borne 
in mind that the appellant herself admitted 
that though Mr. and Mrs. Bardsley did not 
allow the deceased to meet others “except 
in their presence, she (the appelant) used 
to be taken out by the deceased in her 
motor car. Jam clearly of opinion that 
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under the circumstances the existence of 
disposing mind has been established and 
‘ the allegation of undue influence has not 
been proved. It was urged on behalf of 
the appellant that the will is unnatural 
because the testatrix has deprived her 
niece ofa share in her property. I have 
considered this question and I am of 
opinion that in all probability the deceased 
had some reasons for acting in the manner 
she did. Two letters have been proved at 
< the trial. One is a letter Ex. p. 2 which 
is supposed fo be written by Mrs. Thomson 
to the husband of the appellant. The 
other is a reply to this letter from Mr. 
Moore. The two documents are 
June 15, 1933, and June 20, 1933, respec- 
tively. With regard to the first document 
some suggestion was made at the trial, 
and also here, that it was not signed by 
Mrs. Thomson, but it isto be noted that 
the reply was sent by Mr. Moore to Mrs. 
Thomsou. It may be that the document 
was not actually written by Mrs. Thomson, 
butit was assumed tohave come from her 
and, therefore, a reply was sent by Mr. 
Moore to Mrs. Thomson. I must, therefore, 
assume that the document is a genuine 
document and is not a forgery and that 
in any case it was written with the au- 
thority of Mrs. Thomson. The examina- 
tion of these two documents clearly shows 
that the relations between the deceased 
and the husband of the appellant at any 
rate were not good, and that might be a 
reason why the deceased was annoyed with 
her niece and deprived her of a share in 
her estate. 


The will is a badly drafted document 
and appears to have .been negligently 
executed; its meaning, however, is quite 
clear. But it appears that when the will 
was executed, some alterations were made 
to it either at that time or after its execu- 
tion. Some of these alterationsare signed 
by Mrs. Thomson but not by the attest- 
ing witnesses. Two paragraphs contain- 
ing two different bequests in para. (4) (A) 
and (B) have been. crossed over, but the 
cancellation is not signed by Mrs. Thomson 
at all. The learned Additional District 
Judge under the circumstances has held 
that all these alterations must be deemed 
to have been made to the will after it was 
duly executed by Mrs. Thomson and, 
therefore, not to affect the original will as 
executed by her, that is. to say, the will 
shall be deemed to be the document as if 
these alterations did not exist. No objec- 
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tion is taken to this conclusion of the 
learned Additional District Judge, but it 
is contended that the will is void for 
unceitainty. In my opinion, however, 
neither the will nor anyof the bequests 
mentioned in it are void for uncertainty. 


' The learned Counsel was unable to point 


out any uncertainty which would make 
the will void. It was then contended that 
one of the bequests in para. 4 (A) of the 
willis in favour of Desmond Webster, who 
is asonof Mrs. Turner, the witness, and, 
therefore, as Mrs. Turner is one of the 
attesting witnesses to the will, the docu- 
ment becomes void. Reliance is placed on 
8.67, Succession Act, which provides that 
a “will shall not be deemed to be in- 
sufficiently attested by reason of any benefit 
thereby given either by way of bequest or 
by way of appointment to any person attest- 
ing it, or to his or her wife or husband; but 
the bequest or appointment shall be void go 
far as concerns the person 80 attesting, or 
the wife or husband of such person, or 
any person claiming under either of them, 
The section makes it quite clear that under 
the circumstances, even if [ were to assume 
thet the will has been attested by a 
person of the desoription mentioned in 
this section, it does not become void but it 
is the bequest which becomes void. But the 
bequest becomes void only if the attesting 
witness is the wife or husband of the 
person in whose favour the bequest has 
been made or the latter is a person claim» 
ing under either of them. The bequest in 
this case was to Desmond Webster in- 
dependently. He was not to take it under 

attesting witness, Mrs. Turner, Sec- 
tion 67, Succession Act, therefore, does not 
affect the bequest. 


1 stated at the commencement of this 
order that the learned Additional District 
Judge has granted probate in respect of 
the 2-3rd of the estate of she deceased. 
On his own finding, the grant should have 
been for the estate of the deceased with 
the exception of the bequest made to the 
charities in para. 5 of the will. QOounse! 
on both sides agree that this is the correct 
position having regard to the conclusion of 
tue learned Additional District Judge. I, 
therefore, direct that the order of the 
learned Additional District Judge shall’ 
be construed to be that the grant of 
prcebate to the respondents has been made 
in respect of the entire estate of the deceased 
with the exception of 1-3rd of the residue 
which has been given by the deceased 
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for charity. 1 dismiss this appeal with the previous year. This statement of fact 


costs, Pisa 
D. Appeal dismissed. 
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LAHORE HIGH COURT 
Oivil Reference No. 22 of 1936 
November 26, 1936 
ADDISON AND Din MOHAMMAD, JJ. 
OHIRANJI LAL anp Sons, DELHI— 
ASSESSHR-—PBTITIONBR : 


"versus 
COMMISSIONER or INOOME-TAX, 
PUNJaB—Oprosi TR Party 

Income Tax Act (XI of 1922), s.58—Rules under, 
T. 2—Application for regtstration—Assisiant Oom- 
missioner, if can order regtstrattion—Competency of 
High Court to determine tf jurisdiction is ly 
ir ea Ka his ipa not tn PRAE 

acts—Refusal to register—Propristy of. 

Under r 2 of the Rules made by the Board of 
Inland Revenue under s. 59, Income Tax Act, the 
Assistant Commissioner is not himself competent to 
order the registration of a firm. The only power that 
he can exercize under the rule is to permit the pre- 
sentation of the application to the Income-tax O 
and thusto condone the delay, so to say. Further, 
the matter is entirely discretionary with him and 
he cannot be compelled under any provisions of the 
Act orthe rulesmade thereunder to grant the prayer 
made to him by the assessee, The High Oourt is on 

eral principles competent to determine whether 

jurisdiction which vested in the Assistant Gom- 
missioner had been perversely refused. If in an 
application by a firm for registration, a recital is 
not in accordance with facts, the refusal to register 
the firm is justifiable. A.M. Banjee & Sons v. Gom- 
misstoner of Income-tax, Burma (1), referred to. 

O. Ref. from the Oommissioner of Income- 
tax Punjab, N.-W. F. and Delhi Provinces, 
Lahore, dated July 8, 1936. 

Mr. Kirpa Ram Bajaj, for the Petitioners. 

Mr. J. N. Aggarwal, for the Opposite 
Party. 

Din Mohammad, J.—The Oommia- 
sioner Of Income-tax was required to state 
the case and refe: the following question 
to this Gourt: “Whether the Assistant 
Commissivner was right in refusing to re- 
gister the firm?” Tne facts bearing upon 
the question of law involved in this case 
are these: A frm composed of Rai Sahib 
Ohiranj. Lal and his four sons had been 
registered under an instrument of partner- 
ship dated March 17, 1930, and had been 
assessed as such until 1933-34. On May 21, 
1954, notice wus served upon the firm to 
furnish the usual return. On July 17, 1934, 
Rar Sanib Oniranji Lal died. Tne return 
wus furnished on August 10, accompanied 
by an application for renewal of registration, 
to which an undated letter was annexed, 
saying, that the constitution of the firm re- 
Mained the same as it was declared during 


was evidently wrong on the day on which 
it was made, inasmuch as the constitution 
of the firm had ckanged on account of 
Chiranji Lal’s death. On Septemher 6, 1934, 
notice under s 23, sub-s. (2), was served on 
the assessee. On September 14, the assessee 
appeared and after recording the necessary 
evidence an assessment order was made. 
At the same time the application for regis- 
tration was refused. From this order the 
asseasee preferred an appeal to the Assis- 
tant Commissioner and ın addition renewed 
his prayer for registration of the firm. The 
Assistant Commissioner, however, rejected 
the application for registration and confirm- 
ed the assessment. Counsel for the assessee 
has relied on r. 2 of the rules made by the 


. Board of Injand Revenue under s. 59, In- 


come Tax Act, 1922, the material portion of 
which is reprodu:ed below: 

“Any firm constituted under an instrument of 
partnership specifying the individual shares of the 
partners may ...register with the Income-tax Officer 
the iculara contained inthe said ,instrament on 
application in this behalf made by the partners or 
by any ofthem. Such application shall be made: 

(a)... ana (D) o (e) With the permission of 
the Assistant Commissioner hearing an appeal under 
B. 30, before the assessment is confirmed, reduced, en- 
hanoed or annulled.” 

In our opinion, this rule does not help 
the assessee. In the first place, as we 
read the rule, the Assistant Oommissioner 
was not himself competent to order the 
registration ofthe firm. The only power 
that he could exercise under the rule was 
to permit the presentation of the application 
to the Income-tax Officer and thus to condone 
the delay, soto say. Further, the matter was 
entirely discretionary with him and he 
could not be compelled uuder any provi- 
sions of the Act or the rules made there- 
under to grant the prayer made to him by 
the assesses. The question before us, there- 
fore, is narrowed down tothis: whether the 
exercise of his discretion by the Assistant 
Qommussioner is subject to the control of 
this Court, and, if so, to what extent. Coun- 
sel for the ussessee has not referred us to 
any provision of the Income-taxlaw which 
controls the Assistant Commissioner in the 
exercise of his discretion under this rule. 
On general principles, however, we are dis- 
posed to think tnat we are competent to 
determine whether the jurisdiction which 
vested in the Assistant Oommissioner had 
been perversely refused. From this point 
of view, we have examined the order made 
by the Assistant Oommussioner and have 
come to the conclusion tnat the reasons 
recorded by him for not granting the 
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assessee's prayer that he could, if he so “7.8. 50. A. against the deoree of the Dis- 


Chose, grant, are not only not unsound: but 
are cogent and convincing. In the case ia 
A M. Banjee & Sons v. Commissionzr of In 
come tax, Burma (1), decided by a Special 
Bench of the Rangoon High Oourt, the 
learned Judge upheld the refusal of the 
Income-tax Officer on the ground that a 
recital in the application was not in 
accordance with facts. That cass is,in our 
view, practically on all fours with the 
Present cass. We accordingly answer the 
question referred to us in the affrma- 
five. Oosts of this reference will bs paid 
by the assessee. 
N. Reference answered. 


(1) (1934) 8 I T O 107 (8 B). 





RANGOON HIGH COURT 
Special Second Civil Appeal No. 335 
of 1936 
June 4, 1937 
Sparao, J. 

MA BI BI -ApPPRLLANT 
VETESUS 
SAYA HATTIE —RBSPONDENT 

Burma Courts Act (XI of 1922), s. 11—Application 
under 0. XXI, r. , Civil Procedure 
dismissed—Order of Appellate Court on ap 
Second appeal, tf lies—Uivil Procedure Code (Act V 
of 1908), ss. 115, 60, O. XXI, r. 89—Dismissal of ap- 
plication under 0. ZXI, r. 9, as time-barred~A ppel- 
late Court holding that sale must be set aside trrespec- 
tive of limitation, land being not saleable- under 
s. 60—Court, if has jurisdiction to decide such ques- 
tion— Revision, if lies. 

Section 11, Burma Ooarts Act, may be regarded 
as modifying s.100, Oivil Procedure Oode, There 
18 no section of the Burma Courts Act, which modi- 
fies s. 104, sub-a (2) and therefore, no second appeal 
lies from the order of the Appellate Court from the 
dismissal of an app oeron to set aside a sale 
under O. XXT, r. 89, Oivil Procedure Code. 

The Oourt certainly has jurisdiction to decide 
whether it has or has not jurisdiction to pass an 
order, and even if it decides this question wrongly, 
there is no ground for revision. 

An application under O. XXI, r. 89, Civil Proce- 
dure Ə, to set aside the sale was made in execu- 
tion proceedings but was dismissed as time-barred. 
On an appeal therefrom the Appellate Oourt held 
that the land gold being State and was not saleable 
under a. 60, Oivil Procedure Code, and the sale must, 

, be set aside irrespective of the time when 
the deposit was made : 

Held, that no revision lay. The Appellate Court 
had jurisdiction to decide whether the land was 
saleable property and the Court did not extend 
limitation but merely- pointed out that period of 
limitation did not apply to such cases. Even if 
the Uourt might have decided the question wrong- 
ly, it did not amount to exercising jurisdiction ille- 
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gally or with material irregularity. Amir Hassan 


han v. Sheo Bakhsh Singh 
Ayyar v. Seshier (3), relied on. 


> (8) and Parasurama 


` 


. under this section”. 


a Court, Toungoo, in O.A. No. 27 of 
1936. ` 
* Mr. Twa. Aung, for the Appellant. 
- Mr.-A. Loo-Nee, for the Respondent. 
Judgment —This is a second appeal 
against an order passed in execution case 
No. 17 of 1935 by the learned Township 
Judge of Shwegyin, dismissing an applica- 
tion under O. XXI, r. 89, to set aside a sale. 
The learned Township Judge held that 
the application was time-barred and dis- 
missed it. The learned District Jadge found 
thatthe land which was sold being State 
land was not saleable property within the 
meaning of s. 60, Civil Procedure Oode, and 
that beingso, the sale must be set aside 
quite irrespective of the time when the 
deposit of the decretal amount was made. 
The first point that was argued was whe- 
ther there is a second appeal allowed in 
this case. Tt wasclaimed that s. 11, Burma 
Courts Act, 1922, conferred a right of 
appeal. I am of opinion, that it does not, 
because s. 11 of that Act starts with these 
words: = 
8 


“In addition to the second appeal permisai 
under s, 100, Civil Procedure Gode, 1808, a second 


appeal shall lie. .. .." Wg ; 
and then follow the conditions in which 


thay are allowed. This section may be re- 
garded as modifying s. 100, Civil Provedure 
Oode and then s. 101, lays down that no 
second appeal shall lie except cn grounds 
mentioned in s. 100. 

Section 104 (1), deals with appeals from 
orders and sub-s. (2), reads: “No appeal 
shall lie from any order passed in appeal 

There is no section of 
the Burma Oourts Act which modifies s. 104, 
sub-s. (2) and, therefore, in the present case, 
I am of opinion, that no appeal lies. It was 
argued then by Mr. Twa Aung that the 
appeal should be treated as an application 
for revision. It is suggested thatthe lower 
Appellate Oourt has acted in the exercise 
of its jurisdiction illegally or with material 
irregularity. It is complained that the 
lower Appellate Oourt held thatthe right of 
the occupier of State iands is not saleable 
property within the meaning ofs. 60, Civil 
Procedure Oode, whereas this has been held 
not to be soin B. K. Haldar v. Ma Pwa Me 
(1) and it is suggested that in saying that 
‘if the full decretal amount was paid 
either before or after 30 days of the sale, 
it must be set aside’, the Court was ex- 
tending the period of limitation and thus 


(1) 14 R 619; 167 Ind. Oas, 920; A I R1937 Rang. 
74; 9 R-Rang. 335. 
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acting illegally in the exercise of its juris- 
diction. In respect of the question whe 
ther the right of the occupier of State lands 
is saleable property, the Oourt had juris- 
diction to decide ıt and did decide it. In 
respect of the remarks made about the 
payment of the deposit either before or 
after 30 days of the sale, the Oourt was 
not extending the period of limitation but 
was pcinting out that the case did not be- 
long to the class of cases to which the period 
of limitation applied. In both cases the 
Court had jurisdiction to decide these 
matters and ıt did decide them. It may 
bave decided them wrongly, bat that does 
not amount to exercising jurisdiction ille- 
gally or with material irregularity: see 
Amir Hassan Khanv. Sheo Baksh Singh (2). 
It may be amatter for surprise that the 
learned District Judge should have thought 
thatit was right to set aside a sale on the 
ground that the purchaser had purchased 
something which was not saleable prop- 
erty. One would have thought that that 
was @ matter for the purchaser to complain 
about. Butthe Court certainly had juris- 
diction to decide whether it had or had 
mot jurisdiction to pass such an order, and 
ayen if it decided this question wrongly, 
there is no ground for revision : see Para- 
surama Ayyar V. Seshter (3). For these rea- 
sons I findit impossible to interfere. As 
for the appellant's complaint that five per 
cent. of the purchase price and the bailiffs 
commission have not been deposited, Mr. 
Loo-Nee for the respondent has undertaken 
that these sums will be paid. They may be 
paid by deduction of the amount due to 
the respondent Saya Hattie. On this under- 
standing the appeal is dismissed with costs. 
8. Appeal dismissed. 


(2) 11 O8; 11 I A 237; 4 Sar, 558 (PO). 
(3) 27 M 504. 
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JUDGMENT DEBTORS—OPPOSITR PARTIES 
Haecution~——Order of attachment—Person neither 
qudgment-debtor nor his legal representative, if can 
appeal— Judgment-debtor'’s share in shop, how to be 
attached—Recetver under s. 51, Civil Procedure Code 
å t V of 1808), if can be appointed—Appoiniment 
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of Commissioner to find out approximate value of 
share, 

A ‘party which is neither the judgment-debtor nor 
his legal representative, is not entitled to appeal 
against the altaching order in execution proceed- 
ings. It should formally object to the attachment. 

An attachment of judgment-debtor’s share in 8 
certain shop can be made only by prohibiting the 
judgment-debtor from transferring his share and 
subsequently selling the share in execution of decree. 


The attachment cannot be made by attachment of 
specific goods, 

Quaere.—Since no Receiver can be appointed for 
the custody of property which the juigment-debtor 
himself cannot take possession of, it és doubtful if 
under s. 5:, Oivil Procedure Code, a Receiver can 
be appointed in execution of a decree against a 
person having a share in a firm. ~ 

In order to ascertain the approximate value of 
the share of the judgment-debtor, it may be open to 
the Judge to appoint a Oommissionerto make an 


inventory of the assets ofthe firm and of its liabi- 
lities, 


O. R. P. from an order of the Senior Sub- 
Judge, Gujrat, dated December 6, 1935. 
Dewan Chaman Lal, for the Feiiticner. 


Mr. Bhagwat Dayal, for the Opposite 
Parties. 


Order.—No appeal lies in this case. 
But having regard to the circumstances of 
this case I have decided to take action in 
exercise of the revisional jurisdiction of 
this Court. The facts are toese: A Money 
decree exists in favour of the People’s 
Bank of Northern India in liquidation and 
one of the judgmentrdebtors is Des Raj. 
Alleging that Des Raj is a partner in the 
Firm Mohan Lal-Lakhmi Das, the Odticial 
Liquidator of the Bank sought to attach 
the share of Des Raj in the firm. But 
instead of issuing a prohibitory order to 
Des Raj not to alienate his snare in the 
firm a warrant was issued for the attach- 
ment of the goods in the shop. Objection 
was taken to this course by Mohan Lal 
and Lakhmi Das, both of whom ciuimed to 
be the sole proprietors of the firm, and 
alleged that Des Raj had no share in it. 
When this matter was reported to the 
executing Oourt, a notice was issued to 
Mohan Lal and Lakhmi Das to show 
cause why they should not be prosecuted 
for obstructing the attachment. On this 
Lakhmi Das made an application in which 
he stated that Des Raj was not a partner 
in the firm as he had already separated 
Des Raj, it may be mentioned is a brother 
of Moban Lal und Lakhmi Das. He also 
denied that there had been any obsiruc- 
tion. At the hearing of the proceedings, 
the Court remarked : 

“The contents of the application of Lakhmi Das 
are correct. The Oounsel admit the same. No 
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steps shauld be taken further in respect of a notice 
issued to the obstructors. No costs.’ = 


But on the same day the Judge passed 
another order which is to the effect : 

“Notice to.issue to Des Raj on receipt of process 
fee to the effect that he should not effect any 
transfer of l-3rd share of Fiim Manohar (Mohan) 
Lal-Lekhmi Das, situated at Railway Station Gujrat. 
Moreover, the Official Receiver is appointed as a 
Receiver under s. 51, Civil Procedure Oode, so that 
he might prepare a list of the property and goods, 
eta, of this firm produce the same in Oourt and 
obtain a sapyrdnama.” 

It is ainst this last order that this 
appeal is preferred, the appellant being 
the Firm Mohan Lal-Lakhmi Vas. It is 
obvious that they are not entitled to appeal 
against the order. The firm is neither the 
judgment-debtor nor is it the legal repre- 
sentative of the judgment-debtor. The 
preper course apparently for the appellant 
was formally to object to the attachment of 
l-3rd share alleged to be owned by 
Des Raj inthe partnership. But on both 
sides there have been irregularities. The 
original order attaching the specific goods 
in the shop was illegal. In a case like 
this, the attachment could be made only 
by prohibiting the judgment-debtor from 
transferring his share and subsequently 
such share could be sold in execution of 
the decree, but the specific goods in the 
shop could neither be attached nor sold. 
The purchaser in execution would then be 
vesied with all the rights of Des Raj and, 
therefore, with all tbe rights of a partner 
but no partner is entitled without the con- 
sent of the other partners to take exclusive 
possession of any goods belonging to the 
partnership and to bring it to ‘his own 
use. The order now passed by the Judge 
below, therefore, is correct to the extent 
that Des Raj has been restrained from 
transferring l-3rd share in the Firm Mohan 
Lal-Lakhmi Das. Iam assuming that the 
Court below did not decide, when it re- 
corded the note that ‘the contents of the 
application of Lakhmi Das are correct and 
that Counsel admit the same’ that Des 
Raj was not a partner. The applicaticn 
contained an allegation by Lakhmi Das 
that Des Raj had no share in the firm 
and tke order as recorded would imply 
that allthe allegations made by Lakhmi 
Das were admitted to be correct, but the 
further order passed on the same day by 
the Judge indicates that the admission was 
not considered to extend to the claim that 
Dese Raj was not a partner in the firm. 
Otherwise, the Judge could not have 
passed an order ‘restraining Des Raj from 
selling his l-3rd share. 


MOHAN LAL-LAK IMI DASS V., PRI. BANK OF NORTHHRN INDIA, LTD. 


(LAH.) 693 


Now, in order to ascertain the approxi“ 
mate Value of the share of Des Raj, it may 
be open to the Judge to appoint a Oom- 
missioner to make an inventory of the 
assets of the firm and of its liabilities, and 
the appointment of the Official Receiver, 
it is now conceded before me on behalf of 
the respondent, should be deemed to be 
his appointment as a Oommissioner and 
not as a Receiver. In fact it is doubtfulif 
a Receiver could be appointed under s. ol 
because a Receiver cannot be appointed in 
this case for the custody of property which 
Des Raj himself could not take possession 
of. This appears from O. XL, r. 1, suber. 
(2) which is : 

“Nothing in this rule shall authorize the Oourt 
to remove from the posaession or custody of pro- 


perty any person whom any party to the suit has not 
a present right go to remove.’ 


The order that sapurdnama should be 
obtained is, therefore, illegal. A sapurd- 
nama cau only be obtained after posses- 
sion has been taken of the property by 


the official concerned and then it is 
handed over to another person, the 
sapurddar. In order, however to place 


the proceedings on a proper footing and to 


, safeguard the interests of all the parties 


concerned,-I direct that the following pro- 
cedure be adopted in this case. I assume 
that the notice has already been served 
upon Des Raj in pursuance of the order 
passed by the Court on December 6, 
1935. -If not, it should immediately be 
served. The petitioners may then, if so 
advised, file an objection under O. XXI, 
r. 58. This objection should immediately 
be summarily investigated by the execut- 
ing Court. The question to be determined 
would be whether Des Raj isa partner in 
the Firm Mohan Lal-Lakhmi Das. If the 
Court finds that he is, then the Court 
should ascertain whether usual and neces- 
sary books of account are regularly kept 
in the firm insluding a stock register. If 
they are, then the affairs of the firm can 
be ascertained from those books and it is 
not necessary to make an inventory of the 
goods of the firm. If, however, there be 


-any suspicion that the books are not pro- 


perly kept or are being falsified, then the 
Court would be justified to have an inven-_ 
tory of the goods in the shop made. 81b- 
ject to the result of any suit that the 
parties may file under O. XXI, r. 63, the 


. share of Des Raj, if found to exist by the 


executing Court. shall be sold by auction 
and the sale proceeds dealt with in acocr- 


dance with law. I consider that this is 
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the proper procedure to be adcpted in this 
case and I would not have ordinarily 
given these directions, but for the fact 
that at one time an attempt was made to 
seize the goods in the shop, and even now 
by the order relating to the sapurddar it 
seems to be assumed that possession cf 
the specific goods can be taken by the 
Receiver. 

I accordingly accept this petition to this 
extent: that the order authorizing the 
Receiver totake possession of the goods 
and booksin the shop which is implied in 
the direction relating to the sapurdnama 
is set aside and the order relating to the 
preparation of an inventory of the goods 
in the shop is stayed till necessity for this 
course arises as indicated above. There 
will be no order as to the costs of this 
petition. 

D. Petition partly accepted. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Oriminal Acq ee BUSA No. 165-8 ot 
7 


December 20, 1937 
Davis, J. O. AND Lopo, J. 


EMPEROR—AppaLuant 
versus 
GHULAMALI BAHAWAL AND otages 
— RESPONDENTS 
Criminal trial—Acquittal—Appeal from—Power 
of High Court, where acquittal ts based on facts and 


appreciation of evidence—Distinction between appeal 
from conviction and appeal from acquittal pointed 


Out. 
In dealing with an appeal from an order of 
acquittal on a matter of fact, the High Court has 
power to review at large the evidence upon 
which the order of acquittal was founded and to 
reach the conclusion that upon the evidence the order 
of acquittal should be reversed. Such power is not 
limited to cases of obstinate blunder on the part of 
the lower Court and incompetence, stupidity or = 
versity of conduct o1 misconduct resulting in a clear 
miscarriage of justice, In exercising this power, 
the High Oourt will always give proper weight and 
consideration to such matters as the views of the 
trial Court as to the credibility of the witnesses, the 
resumption of innocence in favour of the accused, 
is right to the benefit of any doubt, and the 
slowness of an Appellate Court in disturbing a find- 
ing of fect by a Tugs who had the advantage of 
seeing the witnesses, SheoSarup v. Emperor (1), tol- 
owe 


Though there isno distinction made in Oriminal 
Procedure Code, between an appeal from an acquittal 
and appeal from conviction yet there is a rea dis- 
tinction, apart from the provisions of the Criminal 
Procedure Code, Every man is to be presumed in- 
nocent until his guilt is established ; ifthereis a 
reasonable dcubt, the accused must have the benefit 
of that’ doubt. An appellant from a judgment of 
conviction can always invokethe support of thege 
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rinciples. If he can show that the essential evi- 
dente an a him is not sufficiently reliable, as 
the lower Oourt thought or that all reasonable 
doubt as to his guilt isnot removed thereby, he is 
bound to succeed on these principles. An appellant 
from a judgment of acquittal has, on the contrary, 
to work in the face of these principles and to satisty 
the Court thatthe accuse] can derive no benefit from 
them onthe facts of the case under appeal. His 
task is thus naturally more difficult than that of 
the convict appellant The effect of this and other 
considerations is to make in fact a considerable 
difference between an appeal from aconviction and 
one from an order of acquittal though both appeals 
are placed on the same footing in the statatelaw of 
procedure. Emperor v. Kadirbua (3), referred to. 


Or. Acq. A. against 
First Class Magistrate, 
June 24, 1937. 

Mr. Partabrai D. Punwant, Advocate- 
General, for the Crown. 

Mr. R. G. Mani, for the Respondents. 


Lobo, J.—This is an appeal filed by the 
Officiuting Advocate-General for Sind 
under instructions from the Local Govern- 
ment against the order of acquittal passed 
by the First Class Magistrate of Kambar 
in a case under ss. 457, 380 and 323, 
Indian Penal Oode, in which the six op- 
penents were the accused. The case for the 
prosecution was that on the night between 
January 18, and 19, 1937, at village Ghalu 
taluka Kambar the accused broke into the 
cattle-pen of the comp’ainant Mahomed 
Hassan Khuhawar by making a large 
breach in his wall and stole therefrom 3 
buffaloes and 3 bullocks valued at Rs. 470 
belonging to the complainant. It is alleg- 
ed that the complainant Mahomed Hassan 
and his father Haji Din Mahomed were 
sleeping within the compound of their 
house not far from the cattle-pen. They 
were aroused at midnight by some noise 
aod found 4 men standing guard over their 
cots. The complainant and his father 
lay quiet for a while and the men who 
had mounted guard over them soon pro- 
ceeded towards the cattle-pen whereupon 
the complainant and his father rose and 
followed them. Complainant had an elec- 
tric tcrch which he flashed in the direction 
of the cattle pen and at the came time 
1aised cries. His father also joined in the 
cries. One Mir Mahomed who was the 
first to be attracted by the cries came 
running up with a torch. By the light of 
the torches the witnesses recognized the 
6 accused and one Gahno who is abscond- 
ing as the thieves who were driving off the 
cattle. T 

The thieves were pursued by the com- 
plainant, his father and Mir Mahomed. In 


an order of the 
Kambar, dated 
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the course of the pursuit Haji Din Mahomed 
was struck with a lathi by accused 
Gullan. Accused Ghulam Kadir who ran 
towards the south was caught hold of by 
Mir Mahomed. While the accused Ghulam 
Kadir was strivingtto rescue himself from 
Mir Mahomed's clutches, the complainant 
came up and struck him with a hatchet 
and accused Ghulam Kadir was ultimately 
captnred. The remaining thieves:escaped 
leaving the cattle behind. The complain- 
ant then went and reported the matter to 
Serai Allah Bakbsh and Kewalmal, a Hindu 
living in the village and these two persons 
came to the scene of offence. Thereafter 
during the last quarter of the night com- 
plainant set out for the Mahyun Police out- 
post to lodge a first information report. At the 
Mahyun Police outpost the constable who 
was not authorized to record the first report, 
directed the complainant to the Police Sta- 
tion at Kambar. The complainant's first 
report was recorded at the thana at Kambar 
at3 P. M.on January 19. The Police investi- 
gation thereafter started and resulted in 
the six accused and Gahno being challaned 
on February 2, 1937. Gahno was abscond- 
ing and the case proceeded against the 
other acctised, the present opponents, in 
the Court of the First Olass Magistrate 
of Kambar who on June 24, 1937, acquitted 
the accused. The learned Magistrate at 
bal Gone ua On of his judgment ta ee : 

“ Agoordi : rosecution 
failed to b Ee cae ue ee Riper 
in the case, 1 think it unnecessary to the 
defence evidence, and giving them the benefit af 
doubt acquit all the six acoused under s, 258, Orimi- 
nal ure Oode ” 

The above recital of the facts bf the 
prosecution case makes if clear that there 
was in this case no point of law involved 
and that the judgment of acquittal of the 
learned Magistrate which is attacked in 
this appeal is one involving merely appre- 
ciation of the oral evidence in the case. 
The principles upon which a High Oourt 
should deal with an appeal from an order 
of acquittal based merely on facts and 
appreciation of evidence have been recently 
laid down by their Lordships of the Privy 
Oouncil in Sheo sarup v. Emperor (1). Their 
Lordships state : i 

“In dealing with an appeal from an order of 
acquittal on a matter of fact the High Court has 
full power to review at large the evidence upon 


a 
P 9 7; (1931) Or Cas. 1134; 61 I A 398: 56 A 645; 
7 RPO63; 11 O WN 1119; (1934 A L J 90%; 1934 
A LR 923; 40 L W436; 1934 O LR 908; 15 P L 
T 607; (1934) M WN 1017; 67 M L J884; 600 LI 
376; 36 Bom. L R- 1185; 36 Or. L J 786 (P O). 
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39 O W N15; 151 Ind Oas. 322; AI R 1934 
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which the order of uittal was founded and to 
reach the conclusion that upon the evidence the 
order of acquittal should be reversed Such power 
is not limited to cases of obstinate blunder on the 
part of the lower Oourt and incompetence, stupi- 
dity or perversity of conduct or misconduct result- 
ing in a clear miscarriage of justice. In exercis- 
ing this power, the High Court will always give 
proper weight and consideration to such matters as 
the views of the trial Court as to the credibility of 
the witnesses, the presumption of innocence in fav- 
our of the accused, his right to the benefit of any 
doubt. and the slowness of an Appellate Court in 
disturbing a finding of fact bya Judge who had the 
advantage of seeing the witnesses.” 

In Queen-Empress V Robinson (2), it was 
held by a Bench of the Allahabad High 
Oourt that; 

“An appeal on behalf of Government in the exer- 
cise of the powers conferred by s. 47, Oriminal 
Procedure Oode, should not be entertained when the 
judgment appealed from is based upon facts and the 
conclusions of the Court are such as may reasonably 
be arrived at upon the facts found.” 

Now no doubt the learned Magistrate's 
judgment is poor and does not invite con- 
fidence. At one place he quotes the Latin 
mexim falsus in uno falsus in omnibus 
and states that he is compelled in view of 
this maxim, or ‘axiom’ as he calls it, to 
disbelieve the prosecution witnesses. The 
learned Magistrate has also no doubt 
overstressed and overemphasized various 
discrepancies in the depositions of the 
prosecution witnesses which are of a trivial 
nature or of not mnch importance such as 
the following: (His Lordship after citing 
such instances proceeded). There are 
several other instances which can be quoted 
from the judgment in which the learned 
Magistrate has similarly emphasized dis- 
crepancies in the statements of the prosecue 
tion witnesses when it is obvious that such 
discrepancies must necessarily occur where 
witnesses are cross-examined at great 
length in regard to incidents which took 
place in the darkness of the night and in 
circumstances of much confusion. But the 
conclusion arrived at by the learned 
Magistrate is not really based upon the 
discrepancies which he has thus over-esti- 
mated. His order of acquittal, if the 
judgment is carefully examined, is rather 
based on certain broad facts in the case. 
The prosecution case is based upon the 
evidence of the complainant, his father, 
Mir Mahomed, Allah Bakhsh, and Kewal- 
mal. The learned Magistrate points out 
that 4 of these witnesses are closely inter- 
related and that Kewalmal, the Bania, isa 
creature of the witness Allah Bakhsh. 
The Magistrate further points out that the 
accused are all inter-related, that Ghulam 


(D 16 A213; A WN 1894, 49. 
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Ali and the absconding Gahno are brothers, 
accused Khushu is their nephew, accused 
Dosu.is son of accused Ghulam Kadir and 
accused Gulam and Duro are brothers. The 
learned Magistrate also refers -to the 
enmity existing between the prosecution 
witnesses and the accused. (After refer- 
ring to evidence his Lordship proceeded). 
Considering the connection of the prosecu- 
tion witnesses inter se, considering further 
the enmity existing. between the prosecu- 
tion witnesses and the accused who are all 
inter-related, the learned Magistrate in 
our Opinion took a proper view when he 
atates in the judgment : - A 

“In the interests of justice it is incumbent -on 


one to scrutinize the evidence of the prosecution 
with all due care and caution,” 


and this is exactly what he has done but 

with perhaps excessive emphasis. E 
Again the learned Magistrale rightly 

finds that ıt was-highly improbable that the 


accused could have breached a solid mud 


wall and made an entrance therein 6 feet 
by 4feet when the complainant and his 
farther were sleeping within a few paces of 
the wall without arousing them from 
sleep. In this the learned Magistrate js 
perfectly right. The movment of cattle 
farther away from the sleepers than the 
mud Wall, it is alleged, aroused them from 
sleep; but while the wall- was being 
breached to such an extent that cattle 
could pass through it their slumbers were 
not disturbed. It is impossible to believe 
such a story. Again, though the learned 
Magistrate has not specifically referred to 
the point in bis judgement, it is obvious 
that he must have noticed the improbabi- 
lity thatin a village with a considerable 


population no one would be aroused and’ 


come upon the cries raised by the come 
plainant and his father other than the pro- 
Secution witness Mir Mohomed a relpe 
tion of the complainant. The learned Magis- 
trate must also have had before his mind 
the fact that such a case as the one get 
up against the accused could easily be 
got up by a few witnesses related to each 
other. l 

The case of the accused Gulam Kadir 
was that he was on terms of illicit inti- 
macy with the wife of the complainant's 
father, that on the night in question he 
had gone by appointment to meet her 
that the complainant and his party fell 
upon him and caused him severe injuries 
with a hatchet and thereafter got up this 
false case against him and his. relations. 
There is no doubt that Ghulam Kadir was 
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Very severely handled. In fact the in. 
juries inflicted upon him were so severe 
that he had to be detained in hospital 
till March 5. It is not at all unlikely, 
and this the learned Magistrate must have 
had before his mind,that the complainant 
and his party having assaulted and beaten 
Ghulam Kadir so severely and realizing 
that Ghulam Kadir would prosecute them 
for the assault, found it necessary to get 
up some sort of a case in order to ex- 
Plain the injuries inflicted ypon Ghulam 
Kadir A case cof attempted theft of cattle 
frustrated by the timely waking up of com- 
Plainant and his party and the flight of 
thieves was the simplest case to be put 
forward. We feel quite satisfied that the 
judgment of the learned Magistrate is in 
essence not unreasonable, that it is based 
on an appreciation of the evidence of 
the witnesses whom he saw and who 
deposed before him and that he was ina 
better pcsition correctly to appreciate that 
evidence than we are. The filing of this 
acquittal appeal by Government appears to 
us to have been ill-advised. We have 
in this case observed the principles set 
out by their Lordships of the Privy Council 
in the case we have referred to. We 
have given proper weight and consider- 
ation to the views of the trial Court as 
to thecredibility of the witnesses; we have 
given due weight to the presumption of 
innocence in favour of the accused, and 
his right to the benefit of the doubt we 
have been mindful that an Appellate Court 
should be slow to disturb a finding of fact 
by a "Magistrate who has had the ad- 
Vantage of seeing the witnesses and we are 
of opinion that this acquittal appeal must 
be dismissed. 

One other point only need be referred to, 
Jt was said in the course of arguments 
that the Criminal Procedure Oode makes 
no distinction between an appeal from an 
acquittal and one fiom a conviction and 
reference in this connection was to the 
case in Emperor v. Kadirbux (3), in the 
head-note of which it is stated: 

“The Oriminal Procedure Gode makes no distinc- 
tion between an appeal from a conviction and an ap- 
peal from an acquittal.” 

This no dcubt is to some extent correct 
but as has been pointed out in various 
rulings of the High Courts yet there is a 
real distinction, apart from the provisions 
of the Criminal Procedure Code. very 
man isto be presumed innocent untu his 
i > 


_ (3) 9 SL B17; 80 Ind. Oas. 156; AIR 1915 Sind 
8; 16 Or, L J 664. l 
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guilt is established if there is a reasonable 
doubt, the accused must have toe bene: 
fit of that doubt. An appellant from a 
Judgement of conviction can always invoke 
the support of these principles. If he can 
show that the essential evidence against 
him is not sufficiently reliable, as the lower 
Ocurt thought or that all reasonable doubt 
asto his guilt is not removed thereby, 
he is bound to succeed on these principles. 
An appellant from a judgment of acquittal 
has, on the contrary, to work in the face 
of these principles und to satisfy the Court 
that the accused can derive no benefit from 
them on the facts of the case under appeal. 
His task is thus naturally more difficult 
than that of the convict appellant. The 
effect of this and other considerations is to 
make in fact a considerable difference 
between an appeal from a conviction and 
one from an order of acquittal thcugh both 
appeals are placed on the same footing in 
the statute law of procedure, 
We accordingly dismiss this appeal. 


D. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 58 of 1936 
January 27, 1937 
SEBMP, J. 

DEVI DAS-— APPRLLANT 


Versus 
Lala MANOHAR LAL, REOBIVER 
AND OTHERS - RESPONDENTS 

Provincial Insolvency Act (V of 1920), 3. 4— 
Alienation by insolvent declared void on ground 
of fraud—Subsequent transfer by alienee—Vali- 
a: LAA an alienation by an insolvent is declared 
void under s, 4, Provincial Insolvency Act, on the 
ground of fraud, a subsequent transfer made by the 
alienee is also void and cannot stand. Ata Moham- 
mad v. Mehr Chand (2), applied. 

8. O. from an order of the District 
Judge, Mianwali, Oamp Sakesar, dated 
July 19, 1936. 

Pandit Bishen Narain, for the Appel- 
lant. 

Judgment.—This is a second appeal in 
insolvency proceedings. The relevant facts 
are that on May v, 1930, Hem Raj 
mortgaged two houses and a shop to his 
real brother Nibahu Ram for Rs. 4,000. 
On May 30, 1930, he sold the equity of 
redemption of the same property to 
another real brother Devi Das for Rs. 2,000. 
On ° January 5, 1934, he presented a 
petition to pe a d insolvent and 
was so adjudged on December 22, 1934. 
On March 8, 1935, Nibahu Ram sald his 
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rights under the first deed of May 1930 to 
Devidas for Rs. 1,000. On April 5, 1930, 
the Official Receiver applied under s. 4; 
that all three 
transactions should be set aside on the 
ground of fraud. 

The matter was tried as an insolvency 
proceeding before the Senior Subordinate 
Judge of Mianwali. He found that s. d, 
Provincial Insolvency Act, applied and 
that the two transfers made in 1930, were 
for consideration, but were tainted with 


fraud. He, therefore, set aside both 
these transfers as well as the sub- 
sequent alienation in March 1935 by 


Nibahu Ram to Devi Das. On appeal the 
learned District Judge agreed with the 
Court below on all points except that the 
alienation to Devi Das on May 30, 1930, 
was for an antecedent debt to the extent 
of Rs. 1,435 plus interest. He held to 
this extent that the alienation in favour of 
Devi Das was good but maintained the 
finding with regard io the remaining 
Rs. 400 of the transaction. Devi Das has 
come here in second appeal through Pan- 
dit Bishan Narain. The Official Receiver 
and the other parties have not been repre- 
sented. Pandit Bishan Narain was 
unable to argue that an Insolvency Court 
could not consider an application under 
5. 4, Insolvency Act, in view of a Division 
Bench ruling reported as Ram Ditta Mal 
v. Official Receiver, Lahore (1), which 
finally laid down the law for this Province 
that : 

“An Insolvency Court can try 8 question of title 
raised on the basis of a transfer which took place, 
more than two years prior to the adjudication of 
the transferor as insolvent.” 

Once this is held there is little further 
that can be argued. Even though con- 
sideration was paid, fraud is proved. Hem 
Raj pleaded that he wanted the money 
from Nibahu Ram to pay off his prior cre- 
ditors. The alleged creditore were pro- 
duced but their evidence was not believed 
by either of the Ovourts below and the 
finding of the District Judge is final on 
this point. Pandit B:shan Narain urged 
that it was necessary to see the financial 
circumstances of Hem Raj at the time of 
the alienation. This no doubt is true but 
the District Judge went into it and gave ae 
finding that ‘at that time he was on the 
verge of bankruptcy. This is another 
finding of fact supported by evidence with 
which I cannot interfere. Finally it was 
argued that the Insolvency Oourt had no 

1) 15 Lah. 394; 147 Ind. Casa, 1026; A I R 1934 
Lah. 365; 35 PL R271; 6 R L478. 
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jurisdiction to interfere with the third 
transaction by Nibahu Ram in fevour of 
Devi-Das. The Courts below gave no 


finding whether this was for consideration - 


or not. The Jearned Senior Subordinate 
Judge followed Ata Mohammad v. Mehr 
Chand (2), and the District Judge agreed 
with him. In that case Ghulam Mohammad 
transferred his share in a kouse to Ata 
Mohammad who transferred it to a third 
party. The original transfer was within 
two years of Ghulam Mohammad’s adjudica- 
calion as insolvent. The Bench held that both 
transfers were void. They said : 

“We can find no reason for holding that a 
transferee from an insolvent can avoid the opera- 
tion of s. 53 by merely passing on the property to 
some Other persons. e original transfer made 
by the insolvent is voidable under 5, 53 and if 
ones it is declared void as against the Official 
Receiver the subsequent transfer by the trangferes 
cannot stand and can be annulled ander s, 4, 
Insolvency Act, if not technically under s. 53. 
The superstructure cannot remain suspended in 
the air if the foundation is removed.” 

I can see no reason for not extending 
this principle to the present case where 
the original alienation by Hem Raj to 
Nibahu Ram has been declared void under 
s. 4, Insolvency Act. The result is that 
this appeal is dismissed. There will be 
no order as to costs, the respondents not 
being represented. 


Na Appeal dismissed. 


(2) 156101018; AIR 1985 Lah, 368; 16 Lah, 
1013; 8 R L 63. 
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‘CALCUTTA HIGH COURT 
Oivil Appeal No, 211 of 1935 
June 3, 1937 
S. K. Gross AND PATTERSON, JJ. 
MAKBUL ALI CHOWDHURY AND orasgrs 
—PLAINTIFFS—APPHLLANTS 
VETSUS 
AMRITA LAL GHOSE AND ofHars— 
RasPONDENTS 
Bengal Land Revenue Sales Act (XI of 1859), as. 2, 
ion whether there was any arrear of land 
revenue—Factors to be found out—Kist dates, whe- 
ther identical with setilement dates. 

Where a question arises as to whether there was 
any arrear of land revenue, itis necessary to find 
out three factors ; first, the date of payment of in- 
stalment in accordance with the lease, secondly, the 
date on which an instalment remaining unpaid 
would be an arrear of revenus in accordance with 
s. 3, Bengal Land Revenue Sales Act; and thirdly, 
the latest date of payment as fixed by the Board of 
Revenue in accordance with s.3 ofthe Act. Amrita 
Lal v: Secretary of State (1) and Shama Kant 
Lal v. Kashi Nath Singh (2), relied on. 

The dates that Baa aed as the kist dates on the 
toust ledger are really the latest dates of payment 
as fixed by the Board of Revenue, but it-does not 
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follow that these are also the latest dates of payment 
in accordance with the settlement. 
[Case-law referred to ] 


O. A. from the original decree of the Sub- 


Judge, 3rd Court, Obhittagong. dated 
April 29, 1935. 
Messrs. Narendra Kr. Das, Durgesh 


Prosad Das and Abani Kanta Ray, for the 
Appellants. 

Mr. Rohini Benode Rakshit, for the Res- 
pondents. 

§. K. Ghose, J.—This appeal arises out 
of a suit fora declaration that a revenue 
sale was premature, void and irregular in 
law, und for confirmation of the plaintiffs’ 
possession and in the alternative for a 
kobala from defendants Nos. 1 and 2 in 
respect of the plaintiffs’ share. The case 
made in the plaint is that the Taraf named 
Taraf Golami appertained to Taraf 1877 
Kismat Mohang Safi and Rs. 26-3-9 is the 
revenue payable; out of this Rs. 6-11-8 is 
payable on September 28, and Ra, 19-10-10 
is payable on March 23. It appears frem 
the “financial ledger” of the year 1932- 
33 that towards the close of the said 
financial year a sum of annas 5 and 
Pies 2 was paid in advance on account 
of revenue. The Government, however, 
caused the mehalto be sold in suction on 
January 7, 1933, on the ground that a sum 
of Rs. 6-3-9 which was in arrears on or 
before August 31 was the arrears of re- 
venue which has not been paid on Sep- 
tember 28, 1932, the last date of payment. 
It is alleged that defendant No. 2 purchased 
the mehal in auction in the benami of de- 
fendant No. 1. The plaintiffs’ case is that 
the mehal was not in arrears on or before 
August 3], 1932. According to the plaint- 
iffs’ case the amount of kiat payable on 
September 28 becomes. an arrear of revenue 
on October 1, and March 28, is the next 
date of the payment of such arrears. 
Consequently the auction sale of Jan- 
uary 7, 1933, was premature and illegal. 
Plaintiff No. 3 and some other co-sharer- 
Plaintiffs, preferred as appeal before the 
Commissioner but were unsuccessful. The 
plaintiffs accordingly bring tbe suit with 
the prayer as stated above. The suit is 
contested by defendant No. 1 who tra- 
versed the grounds alleged in the plaint 
and states that the kists for the payment 
of the revenue of the mehal are four in 
number and not two as alleged by the 
plaintiffs. The aforesaid auction salee was 
held for arrears of revenue amounting to 
Rs. 6-3-9 on a deduction Mfom -the sum of 
Rs. 6-8-11 payable in the March or Chattre 


1938 


kist. Therefore the arrear was in the 
month of Baisakh and the last date for 
the payment of the same was Septem- 
ber 28. Tbe payment not having been 
made, the auction sale was held properly 
on January 7, 1933, on this point, as also 
on other points. The learned Judge has 
held in favour of the defence and dismissed 
PA suit. Hence this appeal by the plaint- 
ifs. 

The only ground upon which the appeal 
is sought to be pe is that there 
was no arrear for which the revenue sale 
could be held. This was not taken in the 
grounds of appeal before the Commissioner. 
In order to avoid the cperation of s. 33, 
Revenue Sales Act, it is contended for the 
appellants that the sale in this case must 
be held to be a nullity, because there was 
no arrears at all. Therefore the question 
upon which the decision of this appeal 
must turn is whether there was any 
arrear at all as alleged by the plaintiffs. 
As mentioned already, according to the 
plaintifs there were two kists, namely 
September 28 and March 28. Accord- 
ing to the defence, these were not the 
ktsts forthe payment of revenue according 
to the engagement, but these were only 
the latest dates of payment, the revenue 
itself being payable in four instalments. 
Now it is to be remembered that in these 
cases it is necessary to find ont three 
factors; first, the date of payment of instal- 
ment in accordance with the lease, secondly 
the date on which an instalment remain- 
ing unpaid would be an arrear of revenue 
in accordance with 8. 2, Land Revenue 
Sales Act, and thirdly, the latest date of 
Payment as fixed by the Board of Revenue 
in accordance with s.3 ofthe Act: Amrita Lal 
Roy v. Secretary of State (1) and Shama Kant 
Lal v. Kashi Nath Singh, 96 Ind Oss. 807 (2) 
a Patna case which followed the Oalcutta 
case It has also been pointed out that the 
word kist in the touji ledger is mislead- 
ing because by a rule inserted in the tout 
Manual the word kist is used in that 
Manual to indicate latest date of payment 
under Act XI of 1859 and not the kist of the 
settlement doul, while at the same time 
the latest dates of payments were entered 
in the instalment columns ‘of both the toufi 
ledger and “Roll” Board Manual, 1933, p. 8: 
Jadunandan Singh v, Savitri Devi (3) and 


(1) 35 O L J 321; 46 Ind, Cas, 417; 22 O W N 793; 
A IR 1819 Oal, 903. 


(2) 96 Ind. Oas. 807; AIR 1926 Pat. 549;7PL T 
747: (1926) Pat, 363,” 


(8) 12 Pat. 750; 143 Ind. Cas. 869; A I R 1983 Pat, 
236; 14 PL T 247; Ind. Rul, (1933) Pat. 213. 
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Nanak Prasad Sahu v. Kaseda Kumari, 
162 Ind. Cas. 10934 (4). 

That there has been a confusion for this 
reason and kists in accordance with the 
settlement have been lost sight of is 
pointed out by Mukherji, J. in Radha 
Gobinda Deb v. Girija Prasanna Mookerjt 
(5). Now in this case, the burden of 
proving the dates of the instalments in 
accordance with the lease was undoubtedly 
on the plaintiffs who were the original 
maliks. Defendant No 1 is an auction-pur- 
chaser. He has produced the papers which 
were available in the Oollectorate, name- 
ly the estate ledger and the notices. 
Plaintiffs for their part rely on the touji 
ledger Ex. 1. This ledger shews 2 kists, 
namely Rs. 6-8-11 on September 28 and 
Rs. 191010 on March 28 In accord- 


‘ance with the accounts kept in this ledger, 


there was a balance of Rs. 6-3-9 at the 
end of the second kist, namely September 28, 
1932. If then the word kists here be 
taken to be equivalent to the date on 
which the instalment is payable in accord- 
ance with the settlement, then the amount 
becomes arrear on October l, and there- 
fore the property could not be put up to 
sale until March 28, following: the de- 
fence on the other hand relies on the 
estate ledger Ex. O. which shows four 
kisia of which the Chatira kist is for a 
sum of Rs. @8-1}, The learned Advocate 
for the plaintiffs-appellants in this Court 
has sought to repel the value of Ex. O by 
arguing tha, this property refers to some 
other estate, it may be the parent estate 
out of which fouzt 1877 Taraf Golami 
was carried out. But there is nothing to 
show this. On the contrary, the amount 
of revenue payable tallies end it is ad- 
mitted in the plaint itself that the prop- 
erty in question appertains to Kismat 
Taraf Golami. In a number of cases it 
was found that the dates on which the 
instalments are payable in accordance 
with the settlement and the latest dates 
of payment as fixed by the Board of 
Revenue are the same: Saraswati Bahuria v. 
Suraj Narayan (6) Krishna Chandra v. 
Pabna Dhana Bhandar Co., Ltd. (7) and 

(4) 162 Ind. Cas, 1004; A I R 1936 Pat. 260; 15 Pat. 
979; 16 P L T 915; 2 B R 540; 8R P F04. 

5) 35 O W N 913; 186 Ind. Oas 129; A IR 1932 ° 
Oal. 153; 59 O 186; Ind, Rul. (1932) Oal 177. 

(6) 33 O W N 444; 130 Ind Oas. 676:A IR 1931 
P O 57; 10 Pat. 4906: 60 M LJ 350: (19031 M W N 


389; Ind. Rul. (1931) P O 84;53 C LJ 307,12 PLT 


J- 

(7) 59 C 1034; 138 Ind Oas. 410; AIR 1932P O 
61; 591 A88: 360 WN 277; 550 L J 62: Ind Rul. 
(1833) P O 106; 62 M L J 421; 35 L W 848 (P O). 
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Haji Bakhsh Elahi v. Durlov Chandra Kar 
(8). In the last mentioned case, the docament 
of settlement was found and there was no 
difficulty in ascertaining the date of pay- 
ment. On the other hand in some cases 
the two sets of dates have not coincided, 
as for instance, in Radha Gobinda Deb v. 
Girija Prasanna Movkerjt (5) cited above, 
and in Jagadishwar Narayan v. Mohammad 
Hazig Hussain (9). 

In accordance with the practice men- 
tioned above, the dates that appear as the 
kist dates on the touzi ledger are really 
the latest dates of payment as fixed by 
the Board of Revenue. but it does not 
follow that these are also the latest dates of 
payment in accordance with the settlement. 
That they are not identicol is shown by the 
fact that the entries in the estate ledger 
Ex. O are inconsistent with those in the tougi 
ledger. In Jagadishwar Narayan v. Moham- 
mad Haziq Hussain (9) their Lordships of the 
Privy Council disapprove of an assumption 
that the two sets of dates are identical and in 
Mahomed Sulaiman v. Birendra Chandra 
(10) they approve of the presumption that 
the Oocllecter’s book is correctly kept. 
Mukherji, J. also proceeded on this rea- 
soning in Radha Gobinda Deb v. Girija 
Prasananna Mookerji (5) cited above. In 
the present case the notices (mide Exs, A 
B-1) issued under ss. 6 acd 13 and also 
under s. 7, Revenue Sales Act, show that 
the arrears were due before August 31, 
and it was stated that the latest day of 
payment was September 28. As mentioned 
already, we are not ina position to ignore 
the estate ledger Ex. O and there is no 
reason to suppose that the . proceedings in 
the Collectorate were wiong. In the present 
case we are unable to hold that the entries 
in Ex. © are wrong or that they do not apply 
to the estate in question. On the other 
hand the entries in the touzi ledger Hx. I 
can be explained on a supposition that 
they refer only tothe latest dates of pay- 
ment as fixed by the Board of Revenue. 
It is significant that the plaintiffs did not 
take this ground in their appeal to the 
Commissioner. On the contrary there the 
position taken was that the revenue was 
in arrears and it should have been paid 
by another co-sharer according to arrange. 


(8) 30 O 981; 16 Ind, Cas. 821; 16 O L J 620; 16 O 


(9) 31 O WN 107; 98 Ind Cas. 930; AIR 1996 
P 0186; 53 I A346; 51 ML J 815; 440LJ7 515; 8 
P LT 1;38M LT 5;6 Put. 200 (P C) 

(10) 270 W N 749; 74 Ind. Oas. 906; A IR 1932 
P C 405; 50 IA 247; 50 O H3; 44 M LJ368; 33M 
LT 115; 37 OL J 561 (P 0). 
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ment. All things considere i, we must find 
that the vlaintiffs have not succeeded ia 
proving that the arrear3 were not due or 
that ths sate wasza nullity. Tne appeal, 
therefore, fails and it ıs dismis3ed with 
costs. 

Patterson, J.—I agree. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
First Oivil Appeal No. 1303, of 1935 
October 6, 1936 
Tak OBAND AND Skamp, JJ. 

DIWAN OCHAND-NIRMAL SINGH AND 
ANOTHER— Daren DANTS—A PPELLANTS 
VETSUS 
BHAGWAN CHAND—PLAINTIPP AND OTHERS 

—DEPRN DANTS—RESPONDANTS 

Civil Procedure Oods (Act V of 1909), 0 XXII, 
r. 2—Death of defendant—Application to implead 
legal representatives filed beyond time — Applica- 
tton held, could be regarded as one to set aside 
abatement -Interest —~Financtng of partnership by 
plaintif —Partner undertaking to pay but not paying 
for years—Right to interest as damages. 

In a suit for recovery ofa sum of money from two 
persons, one of the defendants died and application 
to bring on the record his legal representatives was 
filed after the statutory period. The deceased had 
no fixed residence and the plaintiff had no know- 
ledge of his death i iately : 

Held, that O. XXL r. 2, Civil Procedure Code, did 
not apply. The application to bring on record the 
sons of the deceased defendant should he regarded 
as an application to set aside the abatement and in 
the circumstances, the plaintiff was guilty of no 
laches and that there was sufficient cause for the 
delay in making the application and that the abate- 
ment should be set aside. Arur Singh v. Todarmal 
(l), Kirpa Ram v. Bhagat Chand (2) and Jowala 
Ramv. Hari Kishan Singh (3), relied on. 

Where a partnership business by the plaintiff fell 
through and the defendant, one of the partners, 
undertook to re-pay the sum advanced, this promise 
being repeated many times but no amount being 
paid for many years, ina suit for the money with 
interest : 

Held, that it could not be in the minds of these busi- 
ness men that a large sum of money was to be used 
for many years without interest, and the plaintiff was 
entitled to interest by way of damages. Anrudh 
Kumar v. Lachamt Chand (4), referred to. 


F. O. A. from the decree of the Sub- 
Judge, First Olass, Lahore, dated March 
29, 1935. 

Mr R. L. Anand, I,for the Appellant. 

Messrs. J.N. Talwar, Brijnandan Singh 
and Balwant Rai, for the Respondents 
(Plaintiff). 

Skemp, J.—The plaintiff, Lala Bhag- 
wan Ohand, lodged a suit in Lahore on 
May 30, 1933, alleging that on June 12, 
1929. he had entered ints an agreement 
with Rai Bahadur Diwan*-@hand and Mr. 
A. R. Diwan forthe purpose of carrying 
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on business, to be financed by the plaintiff. 
On the same date under the terms of the 
agreement he had advanced Rs. 5,000 to 

ese two gentlemen, but on July 26, 1929, 
the partnership had been dissolved and 
the Rai Bahadur and Mr. Diwan under- 
tock to return the Rs. 5,000 tothe plaintiff 
shortly. They had failed to do so and the 
plaintiff had only received a sum of Rs. 1,000 
on May 30, 1930. Accordingly he sued for 
the balance of Rs. 4,000 together with in- 
terest at IZ per cent. perannum, a total 
cf Rs. 6,030. Rai Bahedur Diwan Oband 
never appeared and after many efforts the 
trial Court had him served by substituted 
service and proceeded ex parte against him 
on May 31,1934. Before being served it 
was reported that Mr. A. R Diwan was 
dead-and his sons Nirmal Singh and Tirlok 
Singh were brought -on the record in his 
stead. They took all possible objections and 
the trial Oourt framed 13 issues on which 
it held on preliminary issues that the 
Court had jurisdiction to try the suit, that 
the legal representatives of Mr. Diwan were 
not brought onthe record within the pres- 
cribed time but that the suit did not abate. 
The trial Court further held that the suit 
was entertainable in its then form and that 
it was within time, that the deed of purtnei- 
ship dated June 12, 1929, was inadmissible 
in evidence as it was unstamped but that 
this was of no moment because the plaintiff 
could rely on the document Ex. P-8, which 
dissolved the partnership. The trial Court 
further held that the suit could proceed 
against Nirmal Singh and Tuirlok Singh, 
that the advance of Rs. 5,400 was actually 
made to Rai Bahadur Diwan Chand and 
Mr. Diwan for partnersnip business, that a 
writtenyundertaking was made to repay the 
sum and that the plaintiff was entitled to 
interest by way cof damages at the Court 
rate. On these findings it granted a decree 
to the plaintiff for Rs. 5,015 together with 
costs. The decree agaist Nirmal Singh 
and Tirlok Singh was to the extent of’ the 
estate of the deceased Mr. A. R. Diwan 
which came into their nanos. The two con- 
testing defendants have appealed against 
this deciee, . 

Their learned Counsel Mr. Ram Lal 
Anand gave up several points d cided 
against the appellanis before the arguments 
begun and abandoned others in the course 
of asguments. He wished to take the point 
of jurisdiction buk s. 21, Oivil Procedure 
Code, 18 conclusivé against him and he 
admitted that no injustice was caused by 
the trial in Lahore. Finally. three points 
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were argued, namely, (1) that the suit abat- 
ed, (2) that the suit could not proaced 
against Nirmal Singh and Tirlok Singh 
because, they had inherited no property 
from their father, (3) that interest should not 
have been allowed. As to abatement, the 
irial Court held that the application to 
bring the sonsof Mr. Diwan on the record 
was not within time but that the case was 
covered by O. XXII, r. 2, Civil Procedure 
(ode, because the cause of action survived 
against Rai Bahadur Diwan Ohand who 
was jointly and severally liable together 
with Mr. Diwan On studying the point we 
find that O. XXII r. 2, has no application. 
The relevant part lays dcwn that where 
there are more defendants than one, and 
any of them dies, and where the right to gue 
survives against the surviving defendant 
or defendants alone, the Court shall cause 
an entry tothat effect to be made on the 
record, and the suit shall proceed against 
the survivors. The important point for our 
purposes is that the suit shall proceed 
against ihe surviving defendant alone in 
this cage against Rai Bahadur Diwan 
Ohand alone. Ifthe argument ofthe reg- 
pondent’s Counsel were sound, the cause 
could not have proceeded against the sons 
of Mr. Diwan. i 
Respondent's Counsel also urged that the 
suit ought not to have abated or that if it 
abated, the Court had set aside the abate- 
ment. The facts are as follows : Mr. Diwan 
belonged to a village in the Sialkot District. 
One of his relations Sardar Makhan Singh, 
an Honorary Magistrate, said that he lived 
at different places such as Calcutta, Jhansi 
and Delhi. The correspondence in respect 
of tbe return of Rs. 5,000 was all carried 
on from Jhansi and it would appear that the 
partnersLip business operated in the Oen- 
tral Provinces. He actually died at Shah- 
dara, Delhi, on September 24, 1933. The 
fact of his death was first brought to light 
by the report of the postal peon on the 
registered envelope enclosing summonses 
sent by the Court.. This report is dated 
November 20, 1933, and simply says : “The 
addressee is dead”. This was brought to 
the knowledge of the plaintiff at the next 
hearing, December 5, 1933. On that date 
the plaintiff himself was not present and 
on the following date, January 3, 1934, the 
plaintifs Counsel prayed for time to as- 
cerlain whether Mr. Diwan was really dead. 
On January 10, 1934, the Court -gave an 
order apparently allowing a month's time 
to file an applicaticn to bring on the record 
the legal representatives. An application 
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was actually made on February 9, 1934. In 
these circumstances it appears to us that 
the application to bring on the record the 
sons of Mr. Diwan should be regarded as 
an application to set aside the abatement, 
a course followed in Arur Singh v. Todar- 
mal, 49 Ind. Oas. 501 (1), and Ktrpa Ram v. 
Bhagat Chand (2). The leading case is 
Jowala Ram v. Hari Kishen Singh (3), in 
which a Division Bench allowed the appli- 
cant to bring a legal representative cf the 
deceased onthe record nine months after 
his death where the defendant had no fixed 
residence and the applicant did not know 
of his death. In the present circumstances 
we think that the plaintiff was guilty of no 
laches and that there was sufficient cause 
for the delay in making the application and 
that the abatement should be set aside. 

Astothe next point, itis clear from the 
-will of Mr. A. R. Diwan’s father, Maya Das, 
that there was an ancestral house left by 
Maya Das. This would be a nucleus of any 
further property acquired and itis irrele- 
vant whetner Nirmal Singh and Tirlok 
Singh actually obtained any property from 
their father; ‘that point can be settled in 
execution, In this connection another ques- 
tion is raised. The plaintiff made an ap- 
plication that Mr. A. R. Diwan had left an- 
other son in Delhi, named Shanti Kumar, 
and stated that he believed this son was 
illegitimate. The defendants admitted that 
Shanti Kumar was their father’s son bat 
denied that he was illegitimate. The Court 
held that Shanti Kumar was illegitimate 
and his name was struck off the record. The 
grounds of appeal state that Shanti Kumar 
is legitimate but we cannot differ from the 
finding of the trial Court because although 
the appellants produced some evidence they 
have abstained from producing the best 
evidence available. They did not go into 
the witness box themselves and they did 
not call Musammat Koshalia Devi, mother 
of Shanti Kumar. Hence we hold for pur- 
poses of this case that Shanti: Kumar is nct 
shown to be legitimate. 

Finally, Mr. Ram Lal Anand quoted a 
number of cases in which interest by way 
of damages had been refused and he argued 
that it could not be allowed in this case. 
Mr. J. N. Talwar for the 1espondent also 
quoted a large number of rulings. He 
admitted thut there was no contract to pay 
interest and that the terms of the Interest 
Be Ag Ind. Oas, 501; A IR 1919 Lah. 319; 22 P W 
2 A I R1928 Lah, 746; 112 Ind, Cas. 5 
9 5 Lah. 70; 80-Ind. Cas,690; A I R1934 Lah. 
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Act did not apply, buthe urged strongly 
that in the present circumstances interest 
ought to be allowed on equitable ee 
A sum of Rs. 5,000 was advanced by one 
business man to two others for partnership 
purposeson June 12, 1929. The partner- 
ship fell through a few weeks later on 
July 26, 1929, On the latter date the reci- 
pients promised to re-pay the money shortly, 
a promise which they frequently repeated, 
but only Rs. 1,000 was sent. It could not 
be inthe minds of these busimess men that 
twoof them should use a large sum of 
money for many years without paying in- 
terest. Itis unnecessary to review all the 
rulings cited, but one particularly strong 
case Anruwth Kumar v. Lachhmi Chand 
(4), may be referred to in which a Division 
Bench of the Allahabad High Oourt allowed 
to the rightful claimant interest on compen- 
sation under the Land Acquisition Act which 
had been paid in error to a person not en- 
titled to it. 

For these reasons we think that the dec- 
ree of the lower Oourt is correct and we 
reject the appeal with costs. Before con- 
cluding, it is necessary to say a word about 
the way in which the lower Court treated 
the documents on the record. The provisions 
of O. XIIL, r. 4, Civil Procedure Gode were 
entirely ignored. The documents on the 
record were marked as exhibits,but not even 
initialled by the Judge or by any one else. 
This applies equally to Ex P-9 (the deed of 
partoership) which the lower Court held to 
be inadmissible as unstamped, and which 
ought to have been but was not returned 
and to other documents on the record which 
the respondent's Counsel has shown to us 
were duly proved by evidence. A good 
deal of unnecessary trouble was caused by 
this neglect of the law and the attention of 
the learned Subordinate Judge is invited to 
the provisions of this order. 

Tek Chand, J.—I agree. 

N. Appeal dismissed, 

(4) 56 A 818; 115 Ind. Oas. 114; A I R1928 ALL 500; 
26 A LJ 758, Ind. Rul. (1929) AIL 338. 
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in 1929), s. 73—Section, if retrospective— Government 
acquiring portion of mortgaged property under Land 
Acquisition Act and awarding compensation to 
morigagor—Security, whether substit —Mortgagee, 
if can proceed against compensation money—Such 
money withdrawn by mortgagor—Mortgagee's origi- 
nal rights as ie d if lost—Whether can bring 
suit and enforce fis security against compensation 
money—Limitation for sutt—Cause of actton—Limi- 
tation Act (IX of 1808), Soh. I, Art. ng a gah 
decree to be —Otvil Procedure Code (Act V of 
1908}, 0. XXXIV. r. 4, 


Section 73 as amended is not mentionedin s. 63 
of the Transfer of Property Amending Act, and ac- 
cordingly tn accordance with s. 73 must be deemed 
to have a retrospective effect. The right A he to a 
aa pa by s. 73 is over and above the right that he 
has under the law to realize the mortgage debt by 
enforcing hissecurity against the mortgaged pro- 
perty or the property substituted for the mortgaged 


property. [p. 705, col, L. 

here under the Land Acquisition Act, the 
Government acquires a portion of the mortgaged 
property by awarding compensation to the mort- 
gagor, the principle of substituted security applies 
and the mortgagee can recover the compensation 
money paid to the mortgagor. The addition of 
els. (z) and (3) to s. 73 is intended to give the 
mortgagee & similar right with respect to the com- 
pensation money 8s was givento him with respect 
to the surplus sale Ta esei. 

_ If themortgagee does not avail himself of this 
right, there is nothing in the section to deprive 
him of his original rights as mortgagee and he 
can bring 8 pe and claim to enforce ie eariy 
as against compensation money wi wn by 
the mortgagor provided he brings his suit within 
12 years of the accrual of the cause of action as 
presciibed by Art. 132, Limitation Act. It may be 
that in the event ofthe withdrawalof the surplus 
sale proceeds or compensation money by the 
mortgagur the mortgagee has a cause of action based 
on the provisions of g,73 to sue for the recovery of 
the amount withdrawn, but even then his right as 
a mortgagee zemains in tact. It is one thing to sue 
for the infringement of the right given to a mort- 
ga by 8.73 and i$ js quite another to sue to 
si ee the security given by themoritgage. But the 
case of withdrawal of surplus sale proceeds or af 
compensation money is not provided forby as, 68. 
Lp. 708, cols. 1 & z.] 


But whee only a part of the mortgaged property 
is paar anda suit is brought by the mortgagee 
for sale ofthe mortgaged propeity and for a elmple 
money deciee with regard to the compensation 
money, in such & case the proper decree to be passed 
is one for saleof the available mortgaged property 
under O. XXXIV, r. 4, with a direction that in case 
the entire mortgage debt is not realized by sale, 
the mortgagee shall be entitled to a simple money 
decree against the mortagagor for a sum not in 
excess Ofthe amount withdrawn by the mortgagor 
as compensation money in the Land Acquision pro- 


ceedings. 

The mortgage was executed on February 
17, 1915, cause of action for recovery of mortgaged 
debt arise on February 17, 1920, period stipulated for 

syment of the mortgage money being five years. 
n i928, under Land Acquisition Act, the Government 
acqaireda portion of the property by awarding cer- 
Lain compensation tothe mortgagor. The mortgagor 
withdiew the compensation amount in the same year. 
On February lb, 1934, the mortgagee filed a sult 
laiming the amount due onthe mortgage and in 
he alternative for sale of the mortgaged property 
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and also for a personal decree for the amount award- 
ed tothe mortgagor as compensation which was 
withdrawn by him: 

Held, that the mortgagee was entitled toa simple 
money decrees with regard to compensation money. 

Held, also,that the cause of action aroseon Feb- 
ruary 17, 1920, andthe Artiole of limitation applio- 
able was Art. 132, Limitation Act, and the suit 
having been brought within 12 years of the date 
when the cause ofaction arose was in time. Hira 
Singh v Jat Singh (1), and Barkamdeo Prasad vy. 
Tara Chand (8). 

[Oase-law discussed. | 


F.O. A. from the decision of the Sube- 
Judge, Muttra, dated April 5, 1934. 

Mr. Baleshwart Prasad, for the Appel- 
lants. 

Mr. Mushtag Ahmad, for the Respon- 
dent. 

Iqbal Ahmad, J.—The following ques- 
tions of law have been referred for decision 
to this Full Bench :— 

(1) Can a simple money decree with 
regard to the amount of, compensation 
money received from the treasury by the 
appellants be passed in favour of the reg- 
pondent under the circumstances of the 
present case? 

(2) What is the period of limitation for 
the passing of such a personal decree and 
when does the cause of action for the same 


x arise ? | 


The circumstances referred to in ques- 
tion (1) are as follows: On February 17, 
1915, two persons named Ganeshi Lal and 
B. Ram Chand, who were members of a 
joint Hindu family, executed a deed of 
simple mortgage fora sum of Rs. 8,500 in 
favoor of Syed Alay Hasan plaintiff- 
respondent. The stipulated period for 
payment of the mortgage money was five 
years and the cause of action for the re- 
covery cf the mortgage debt, therefore, 
arose on February 17, 1920. The suit 
giving rise tothe present appeal was ın- 
stituted a day before the expiry of 12 years 
from the date of the accrual ofthe cause 
of action, viz., on February 16, 1932. In the 
year 1917 partition was effected between 
Ganeshi Lal and Ram Chand by means of 
an arbitration award and the mortgaged 
property was allotted to the share of 
Ganeshi Lal. Ganeshi Lal is dead and his 
legal representatives are defendants Nos. b 
to ð Ram Ohband is also dead and his 
legal representatives were impleaded as 
pro forma defendants in the suit, but we 
are not concerned with them as they, after 
the partition, had no interest left in the 
mortgaged property. In the year 1928 the 
Government acquired 26°92 acres of land 
out of the mortgaged-property and a sum 
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of Rs. 2,193 was awarded as compensation 
to defendants Nos. 1 to5. This compensa- 
tion money was withdrawn by defendants 
Nos. 1 and 2 (defendants Nos. 3 to5 being 
then minors) either in the year 1927 or 
in the year 1928. The exact date on which 
the compensation money was withdrawn is 
immaterial for the decision of the questions 
referred to above. On the date of the 
suit amount due to Alay Hasan plaintiff- 
respondent on the basis of the mortgage 
was a sum in excess of Rs. 22,000 but he 
sought a decree only for a sum of Rs. 18,500. 
The relief prayed for by him was as 
follows : 

‘Defendants Nos. 1 to 5 may be ordered to pay 
Rs. 18,500 together with pendente lite and future 
interest to the plaintiff within the time to be fixed by 
the Court, otherwise the property detailed below 
may besold by suction, and out of Rs. 18,500 the 
amount of suit Rs. 2,075, the amount of compensation 
realized by defendants Nos. 1 to 6 together with the 
pendente lite and future interest may also be 
awarded by passing a personal decree against the 


said defendants,” 
It would be noted that over and above 


a decree for sale, the plaintif claimed a 
simple money decree for the compensation 
money against defendants Nos. i tod and 
itis this prayer of the plaintiff that has 
given rise to the two questions of law 
mentioned above. The compensation 
money withdrawn by defendants Nos. | and 
9 amounted to Rs. 2,193 and it appears that 
by some overzight the plaintiff claimed a 
simple money decree only for a sum of 
Rs. 2,075. Defendants Nos. 1 to 5 contested 
the suit inter alia, on the ground that the 
plaintiff was not entitled to a personal 
decree for the amount of compensation 
realized by defendants Nos. 1 and 2 and 
that the suit was barred by limitation. 


Section 73 of Act IV of 1882: 

73, Where mortgaged property 73. 
is sold through failure to pay 
arrears of revenue orrent due in 
respect thereof, the mortgages 
has & charge on the surplus, if 
any, of the proceeds after pay- 
ment thereout of the said arrears, 
for the amount remaining due on 
the mortgage, unless the sale has 
been cecasioned by some default 
on his part. 
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proceeds remaining -after payment of the arrears and of all 

and deductions directed by law. ` 
(2) Where the mortgaged property or any part thereof or an 

interest therein is p 

other enactment for the time being in force for the compulsory acquisi- 

tion of immovable property, the mortga 


17410 


We are not concerned with the remaining 
pleas urged in defence. The trial Court 
observed in the course of “its. judgment 
that the point of Jlimilation was not 
pressed and accordingly it was not 
necessary to decide the issue relating to 
limitation. It overruled the other pleas 
urged in defence and passed a simple money 
decree for the amount of compensation 
against defendanis Nos. 1 and 2 who had 
withdrawn the same. It further passed a 
decree forsale under O. XXXIV, r. 4, Civil 
Procedure Code, against defendants Nos. 1 to 
5 for the mortgage money minus the amount 
of compensation with respect to which a 
simple money decree was passed against 
defendants Nos. 1 and 2. 

The first question that arises for considera- 
tion is wkether the Court below was right 
in passing a simple money decree against 
defendants Nos. 1 and 2-with respect to 
compensation money withdrawn by them. 
Prior to the passing of Act No. XX of 1929 
which effected amendments in the Transfer 
of Property Act (Act IV of 1882) there was 
no statutory provision entitling a mortgage 
to claim the compensation awarded by the 
Government onthe compulsory acquisition 
of the whole ora part of the mortgaged 
property, but such a right has now been 
given by the amendment introduced in 
s.73, Transfer of Property Act. It is this 
amendment which has occasioned the refer- 
ence of the first question mentioned above 
to this Bench. In order to appreciate the 
respective contentions of the parties, it is 
convenient to put side by side s. 73 as it 
stood in Act IV of 1582 and s 73 as now 
amended. 


Sectton 73 as amended : 

(1) Where the mortgaged 
interest therein is sold owing to 
other charges of a public nature or rent due in respect 
perty, and such failure did not arise from any default 
gages, the mortgagee shall be entitled to claim payment of the mort- 
gage Money, in whole or in part, out of any surplus of the sale- 


roperty or any part thereof or any 
ailure to pay arrears of revenue or 
of such pro- 
of the mort- 


+ 


charges 


aired under the Land Acquision Act, 1894, or any 


shall be entitled to claim 


payment of the mortgage money, in whole or in part, out of the amount 
due to the mortgagor as compensation. 

. (3; Such claims shall prevail against all other claims except those 
of prior encumbrancers, and may be enforced notwithstanding that the 
principal money on the mortgage has not become due. 


It would be noted that in the case before 
us the compensation money was with- 
drawn by defendants Nos. land 2 before 
the passing of the Amending Act men- 
tioned above. But this fast is immaterial 


for the decision of the first question as the 
argument in the case has proceeded on the 
assumption that s.73 as mended has re- 
trospective effect. Apart from this it has 
been laid down by a Full Bench of this 


+ 
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Oourt in Hira Singh v. Jai Singh (1), that 
the sections of the Transfer of Property 
- Amendment Act XX of 1929, which are not 
mentioned in s. 63 of that Act have a re» 
trospective effect atleast where no action 
was pending on April 1, 1930, when that 
Act came into force. Section 73 is not 
mentioned ins. 63 of the Amending Act, 
and accordingly in accordance with the Full 
Bench decision. Section 73 must be deem- 
ed to govern the present case. As the Full 
Bench decision is binding on me, it is not 
open to me to construe s. 63 of the Act other- 
wise than in accordance with the interpre- 
tation put on that section by the Full 
Bench. 

It is- argued on behalf of the defendant 
appellants that, as by cl. (2) of s. 73 the 
a eee has given to a mortgagee the 
right to claim payment of the mortgage 
money out of the compensation awarded 
under the Land Acquisition Act, a mortga- 
gee, who has not availed himself of that 
right, is precluded from claiming a decree 
for the compensation money as against the 
mortgagor. The argument is that s. 7 (2) 
is exhaustive of theremedy that a mort- 
gagee has in the event of compulsory ac- 
quision of the whole ora part of the mort- 
gaged property, and that he has no right to 
follow the compensation money in the hands 
of the mortgagor, if the latter has realized 
the same. In this connection the omis- 
sion ofthe word “charge” in the amended 
.section is emphasized and it is pointed out 
that the word “charge” which found a place 
in originals. 73 was deliberately . omitted 
by the Legislature with a view to put it 
beyond doubt that a mortgagee had no 
charge on the surplus sale proceeds or on 
the compensation money as the case may 
be, and that his only. remedy is to realize 
the same before it passes into the hands of 
the mortgagor. 

The contention on behalf of the plaintiff- 
respondent, on the other hand, is that the 
compensation awarded on the acquisition of 
the mortgaged proporty represents: the 
security which the mortgagee has. under 
his mortgage and the mortgagee is, there- 
fore, entitled to follow that security.and to 
claim the compensation money from the 
mortgagor if he has wrongfully withdrawn 
the same. It is argued that s. 73 (2) is an 
enabling section and gives the mortgagee a 
quick. and speedy remedy to realize the 
whote or a portion of the morigage money 


(1) (987) AT J 6595171 Ind Oas 153; AI R 1937 
ATL: 688; I L R (1937) All 880; 10 R A:2z8; 1937 AL 
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from the compensation money but has not 
the-effect of depriving the mortgagee of 
the securitythathe has under his mort- 
gage. 

Now, even before the passing of the 
Amending Act of 1929, the weight of judi- 
cial authority was in favour of the view 
that on the compulsory acquisition of the 


. mortgaged properly the rights of the mort- 


gagee are transferred to the compensation 
money and that money becomes impressed 
with the same liability as the land. In 


‘ other words, when the property covered by 


the mortgage is compulsorily acquired, the 
lien which attached to the property is 
transferred to the compensation money 
which becomes a security in a new form. 
To this effect were the decisions in Venkata 
Viraragavayuangar v. Krishnaswami Ay- 
yangar(2), Jotont Chowdhurant v. Amar 
Krishna Saha (3), Ashutosh Rat v, Rabu 
Lal Jhungar (4) and Prag Din v. Nankau 
Singh (5). All these decisions give efect 
to the well-recognized doctrine of sub- 
stituted security by virtue of which the 
rights and. interests of the morigagee in 
the mortgaged property attach to the 
property which may replace the mortgaged 
property. The .original s. 73, Transfer of 
Property Act, was also based on the principle 
of substituted security. 

The contrary view was taken by this 
Court in Basa Mal v. Tajammal Hussain 
(6), and by the Oudh Judicial Commis- 
sioner's Court in Sajjadi Begum v. Janki 
Bibi, 42 Ind. Oas. 793 (7). In Basa Mal v. 
JTajammal Hussain (6), it was held that 
a mortgagee who omits to claim the com- 
pensation money before it is paid to the 
mortgagor is not entitled to Tealize the same 
in execution of a decree for sale passed on 
the basis of a morigage; and in the Oudh 
case it was observed that there was no 
authority inthe Transfer of Property Act 
for the proposition that when a mortgaged 
property is acquired under the Land 
Acquisition Act, the mortgagee has a charge 


‘on- the purchase money. 


It was in this state of condict of judicial 
decisions that cls (2) and (3) were added 
to s. 73 and the word “charge” was omit- 
ted from cl. (1) of the section by the 


(2) 6 M 344. 

(3) 138 OW N 350; 1 Ind. Oas. 164 

(4) 5 P-L J 650; 59 Ind. Oas. 515; A 1 R1921 Pat. 
372;2 PLT 110 

R 1930 Oudh 292; 123 Ind. Oas. 56; 5 Lusk, 

702; 70 W N 217; Ind Rul (1930) Oudh 152 

(6) 16 A 78; AW N 1893 223. 
ny 42 Ind. Oas. 793; A I R 1917 Oudh 233; 20 O O 
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Amending Act of 1929. The question then 
arises whether the Legislature by this 
Amendment intended to lay down that on 
the acquisition of the mortgaged property 
the principle of substituted security would 
not apply to ecmpensation money. It can- 
not be doubted that the principle embo- 
died in original s. 73 was the principle of 
substitution of properties and securities in 
favour of a mortgagee who, through no 
fault of his own, was deprived of his origi- 
nal properties and securities, and I can 
discover nothing in the amendments now 
made to that section to warrant the infer- 
ence that the event of the sale or of 
acquisition of the mortgaged’ property. 
the Legislature intended to deprive the 
mortgagee of his security altogether 
and to restrict his remedy only to the 
claiming of the surplus sale proceeds or of 
the compensation money. I recognize that 
in interpreting a particular statute all that 
a Court is entitled to dois to examine its 
language and to puton that language its 
nataral meaning uninfluenced by any con- 
sideration derived from the previous state 
of the law, but, in the absence of a detinite 
and express indication by the Legislature 
of an intention to deprive a mortgagee of 
his ordinary remedy to enforce his securily 
as against every item of the mortgaged 
property, I do not find any justification for 
attributing such an intention to the Legis- 
lature. The omission of the word “charge” 
from cl. (1) of 8. 73 is attributable to the 
recognition by the Legislature of the fact 
that even apart from any statutory prvio- 
sion, the mortgagee has in accordance 
with the- principle of substituted security 
@ charge on the surplus sale proceeds. 
Further the word “charge” has acquired 
a technical meaning and special procedure 
is provided by law forits enforcement, and 
as the Legislature intended to give the 
mortgages a rignt to claim the surplus sale 
proceeds without restoring to that special 
procedure, it omitted the word “charge” 
from the section. The addition of cls, (2) 
and (3) to s. 73 was, in my judgment, 
intended to set at rest the conflict in the 
judicial decisions mentioned above and to 
- give the mortgagee a similar right with 
respect to compensation money as was 
given to him with respect to surplus sale 
proceeds. [t is, however, clear that there 
are no words of limitation in the section 
that may lend colour to the suggestion 
that by the amendment the right of the 
mortgagee to follow the property substi- 
tuted for the mortgaged property was put 
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an end to, and his remedy was confined 
only to claiming of surplus sale procceds 
or the compensation awarded in the acqui- 
sition proceedings. If the Legislature had 
intended to nullify the security of the 
mortgagee so far as the surplus sale pro- 
ceeds or the compensation money were 
concerned, I would have expected the 
Legislature to make a provision in so many 
words in tbe section. There is, however, 
nothing in the section to restrict the right 
of the mortgagee only to the claiming of 
the saie proceeds or the compensation 
money. I therefore hold that the rights 
given to a mortgagee by 8.73 are over 
and above the rights that he has under 
the law to enforce payment of the mort- 
gage money. That this is so is manifest 
by the provision in cl. (3) of s. 73 that 
gives this mortgagee the right toclaim the 
surplus sale proceeds or the compensation 
money even before the principal money on 
the mortgage has become due. Ordinarily 
a mortgagee has ‘the righ: to claim the 
mortgage money after the same has become 
due. There are certain exceptions to this 
rule that are provided for by certain clauses 
of s. 68, Transfer of Property Act, which 
I shall notice in due course. It is however, 
important to note that a provision that 
gives a mortgagee the right to realize 
the whole or a portion of the mortgage 
money even before the same has become 
due cannot be interpreted to mean that 
such rights as accrue to a mortgagee to 
enforce payment of the mortgage debt after 
the same has become due have been taken 
away from him. 

The doctrine of substituted security is a 
doctrine of wide application. Ifthe subject 
of a mortgage is an undivided share, and 
the joint sharers effect a partition, the 
security of the mortgages, according to 
that doctrine, atteches tothe share allotted 
Similarly 
the doctrine was applied by their Lordships 
of the Judicial Committee in Barhamdeo 
Prasad v. Tara Chand (8) to a case where 
the mortgaged property was sold in enforce- 
ment of a decree obtained on a prior 
mortgage and after the satisfaction of that 
decree surplus sale proceeds were left. - In 
a suit by the second mortgagee, their 
Lordships held that the surplus sale 
proceeds represented the security which 
ithe second mortgagee had under his mort- 
gage, and he was, therefore, entitled to a 

(8) 41 0651; 21 Ind Cas 961; 411 A 45; (1914) M W 
N 38; 12 ALJ 8%, 18 OW N 345; 190 LJ 133; 16 
Bom. "1 R 89; 26 M L J 248 (P 0.) 
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decree with respect to the same in enforce- 
ment of his mortgage. Similarly in Pun- 
nayya v. Venkatappa Rao 9) the doctrine 
was applied toa case in which the house 
mortgaged was pulled down by the re- 
presentative in interest of the mortgagor 
and the materials were utilized by him 
for other building. It was held that the 
mortgage atiached to the property in its 
converted state, i. e. to the building in the 
construction of which the materials of the 
house mortgaged were utilized. It isun- 
necessary to enumerate the other instances 
in which the doctrine has been or may 
be applied. It is, however, clear that there 
is nothing in the Transfer of Property Act to 
indicate that the scope of the application of 
that doctrine was in any manner intended 
to be restricted. S 

But it may be asked why by enacting 
a. 73; the Legislature did in particular give 
a mortgagee additional right with respect 
to proceeds of revenue sale or compensa- 
tion money apart from the rights that the 
mortgagee has under the principle of 
. substituted security? To my mind the 
answer to this question is simple. The 
right of the owner of an immovable pro- 
perty to mortgage the same is subject to 
his liability to pay Government revenue 
or other charges of a public nature or rent 
due in respect of such property and is also 
subject to the right of the Government to 
acquire that property in accordance with 
the provisions of vbe Land Acquisition 
Act, 1894. The right to realize the revenue, 
etc., by sale of the property or the right to 
acquire that property, is, therefore, para- 
mount to the right of the mortgagee to 
enforce his security us against that property; 
and in cases contemplated by cls. (1) and 
(2) of s. 73, the mortgage is nullified so far 
as the property is concerned. In other 
words, the sale or the acquisition of the 
mortgaged property is free from the opera- 
tion of the mortgage, and as the sale or 
acquisition may -take place before the 
amcunt secured by the mortgage has become’ 
due, the Legislature, with a view to protect 
the mortgagee from the loss that may accrue 
to him by the withdrawal of the surplus 


Sale proceeds or the compensation money . 


by the mortgagor, has, by s. 73, given him 
a right to claim those proceeds or that 
money even though the mortgage debt may 
not have become due. 

The obvious object of a decree for sale 
in enforcement of a mortgage is to secure 
the payment of tne morigage debt by 

(9) A IR 1925 Mad. 343; 91 Ind, Oas. 754. 
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converting: the mortgaged property into 
money, and the mere fact that the mort- 
gaged property has been sold or acquired 
and thus converted into money, cannot dis- 
entitle the mortgagee from recovering the 
amount of his debt from the sale proceeds 
or the acquisition money. It follows that 
if the monacor has wrongfully withdrawn 
those proceeds or that money, tha mort- 
gagee is entitled to a decree with respect 
to the same as against the mortgagor. 
Ordinarilly a decree passed in enforcement 
of a deed of simple mortgage is a decree 
for sale, but as on sale or acquisition the 
mortgaged property is converted into 
money, and ib: would be meaningless to 
pass a decree for sale of money, the only 
decree that the Court can grant to the 
mortgageein enforcement of his security 
in such a case is a decree for money 
against the mortgagor. It is, however, 
manifest that the claim of the mortgage 
in such a case is notto enforce as against 
the mortgagor the remedy which the 
mortgagee has on a personal covenant by 
the mortgagor to pay. The suit in such a 
case is essentially to enforce payment of 
the mortgage debt by realization of the 
secunty in the new form. 

Reliance was, however, placed by the 
learned Oounsel for the appellants on 
s. 68, Transfer of Property Act, which pro- 
vides that a mortgagee has not the right 
to sue for the mortgage money except in 
the cases enumerated in that section. It is 
a fact that the case of withdrawal of surplus 
sale proceeds or of compensation money is 
not provided for hy s. 68, but this, in my 
judgment, does not disentitle a mortgagee 
to institute a suit for enforcing his secu- 
rity against those proceeds or that money. 
The cases enumerated in s. 68 are those 
in which the mortgagee gives up his secu- 
rity and claims only a simple money 
decree, whereas in the case under oonsi- 
deration the mortgagee far from giving up 
his security sues to eaforce the same. 

For the reasons given above, I am of the 
opinion that the right given to a mort- 
gagee bys. 73 is over and above the right 
that be has under the law to realize the 
mortgage debt by enforcing his security 
against the mortga ed property or the 
property substituted for the mortgaged * 
property. As the surplus sale proceeds or 
the compensation awarded under the Land 
Acquisition Act represents the mortgaged 
property in anew form. the mortgagee is 
entitled to recover the same in enforcement 
of his security. 
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In discussing the first question referred 
to us, | have, toa great extent anticipated 
the answer to question (2). The plaintiff's 
suit is a suit for the refund of the com- 
pensation money withdrawn by defendants 
Nos. 1 and 2 but isin fact and in substance 
& suit to enforce his mortgage against all 
the properties, the subject of that mortgage. 
A portion of the mortgaged property 
having been acquired by the Goverment, 
is now beyond the reach of the mort- 
gagee, but the lien that attached to that 
portion of the property was transferred to 
the compensation awarded by the Govern- 
ment and in praying for a personal decree 


against defendants Nos. 1 fo 5 the plaintiff - 


‘wes only suing to enforce payment of money 
that was charged upon immovable prop 
erty. The plaintiff's cause of action was 
not the withdrawal] of the compensation 
money by defendants Nos. 1 and 2, but was 
the non-payment of the mortgage debt by 
the mortgagor on the stipulated date. The 
plaintiff could be granted a decree for the 
compensation money only on proof of the 
fact that his right under the mortgage was 
a subsisting right and that the mortgage 
-debt was due, and further that the com- 
pensation money which was withdrawn 
‘by defendants Nos. 1 and 2 was money which, 
in accordance with the principle of substi- 
tuted security, he was entitled to regard 
as part of his mortgage security. In this 
“view of.the matter there is no escape from 
the conclusion that the suit was “to 
enforce payment of money charged upon 
‘immovable property” within the meaning 
of Art. 132 of Sch. I to the Limitation Act, 
and the cause of action for the suit arose 
on February 17, 1920. The view that 
I take is in consonance with the decision 
of their Lordships of the Privy Ovuncil in 
Barhamdeo Prasad v. Tara Chand (8). 

Tie use of the words “claim” and “due 
tothe mortgagor” in cl (2) of s. 73, indi- 
-cate that the right given by that clause to 
the mortgagee could be exercised by him 
so long as the mortgagor had not with- 
drawn the compensation money from the 
Court in which the same was in deposit. 
If the mortgagee does not avail himself of 
this right, there is nothing in the section 
to deprive him of his original rights as 
mortgagee and he can bring a suit and 
claim to enforce bis security as against the 
compensation money withdrawn by the 
mortgagor provided he brings his suit 
within 12 years of the accrual of the cause 
of action as prescribed by Art. 132. It 
may be that in the event of the with- 
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drawal of the surplus. sale proceeds or 
compensation money by the mortgagor, 
the mortgagee has a cause of action ‘based 
on the provisions of s 73 to sue for the 
recovery of the amount withdrawn, but 
even tben his right as a mortgagee Tre- 
mains in tact. It is one thing to sue for 
the infringement of the right given to 8 
mortgagee by s. 73 and itis quite another 
to sue to enforce the security given by the 
mortgage. 

My answer to the questions referred to 
this Bench, therefore, is that the plaintiff 
is entitled to asimple money decree with 
regard to the compensation money with- 
drawn by defendants Nos. 1 and 2 and that 
the period of limitation is 12 years from the 
date of the accrual of the cause of action 
and that the cause of action accrued on 
February 17, 1920. I may add that 
notwithstanding tte view expressed above, 
the decree passed by the Court below in 
not in 
accordance with-law. Only a portion of 
the mortgaged property was acquired by 
the Government and the rest of that prop- 
erty is still available to satisfy the plaint- 
iff's claim. If the amount realized by the 
sale of the available property is enough to 
satisfy the plaintiff's claim, a simple 
money decree against the mortgagor with 
respect to the compensation money would 
be superfluous. I, therefcre, consider that 
the decree in such a case should primarily 
be a decree for sale of the available mort- 


- gaged properties ander O. XXXIV, r. 4, 


Oivil Procedure Oode, and should further 
provide that, in the event of the - non- 
realization of the entire mortgage debt by 
the sale of those properties, the mortgagee 
will be entitled to a simple money decree 
against the mortgagor for an amount not 
in excess of the amount withdrawn by him 
on account of compensation money. 

Harries, J.—I agree. 

Bajpai, J—I agree. 

D. Answered accordingly. 
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LAHORE HIGH COURT ; 
Second Civil Appeal No. 694’0f 1936 
November 26, 1936 
TeK OHAND, J. 
Musammat RAQIA BEGAM —PLaINTIF? 
—ÅPPELLANT s 
versus 
NEK MUHAMMAD AND OTHARS— 
DEFSNDANTS- RasPONDENTS. 
Custom (Punjab)—Custom or personal law—Party 
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ajah he is governed by custom tn derogation of 
personal law—Burden of proof—Punjab Courts Act 
(VI of 1918), s 41 .3)—Evidence of custom not pro- 
duced either party—Riwa)-i-am not produced— 
Court relying on presumption only—Certtjicate, if 
necessary. 

Where a custom is set up in derogation of per- 
sonal law in regard to succession to eelf-acquired 
property, the party setting it up must prove that 

6 18 sO governed and what that custom is. Abdul 
Hussain Khan v. Bibi Sona ODesro (|) and 
Muhammad Khan v. Sisbano 8), relied on, 

Where neither party has led any evidence what- 
ever, oral or documentary, bearing on the point in 
issue and no dopy of the riwaj-i-am of the village 
or tribe is exhibited at the trial, nor is any refer- 
ence made to it or to the published riwaj-i-am 
of the District before the trial Oourt, and the 
Qourt relies solely on presumption, the case does 
not fall within the restrictive provisions of s. 41, 
el, 3, Punjab Courts Act and no certificate ia ne- 
Cessary. 


Mr Ghulam Rasul, for the Appellant. 


Mr. M. L. Puri, for the Respondents. 
Judgment.— This judgment will’ dispose 


of R.B A. Nos. 694 and of 1936 and ©. R. 


Nos. 420 and 421 of 1936 which arise 
from two connected suits. The property 
involved in one of these suits was the self- 
acquired property of Fateh Muhammad, 
Kumhar- of Kalra, Jhelum District. The 
property in dispute in the second suit was 
the self acquired . property of Ghulam 
Muhammad Kumhar of the same place. 
Fateh Muhammad and Ghulam Muham- 
mad died sonless and the defendants, who 
are their collaterals, took possession of 
the property left bythem. The plaintiff in 
each case isthe daughter of the last owner, 
and she brought a suit for possession alleg- 
ing that the deceased was governed by 
Muhammadan Law, under which the plain- 
tiff was the preferential heir and, in any 
Case, even if custom applied, the collaterals 
did not posseses a superior rightof succes- 
sion to self-acquired property against 
daughters. The trial Judge held that the 
ae were governed by custom and not 
y Muhammadan Law, and as no evidence 
had beem produced to prove a custom 
different from that prevailing among the 
agricultural tribes of the Province in regard 
to succession of self acquired property, he 
decreed both suits. The collaterals preferred 
appeals tothe Senior Subordinate Judge 
with special appellate powers, who relying 
upon the Answer to Questicn No. 58 in Tal- 
bet’s General Code of Tribal Custom of the 
Jhelam. District, dismissed the suits. Shortly 
after, the decision of these appeals the 
Senior Sub ordinate Judge was transferred, 
and his successor was not invested with 
appellate powers. The plaintiffs therefore 
filed applications under s. 41 (3), Punjab 
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Courts Act, before the District Judge for 
grant of certificates for preferring second 
appeals in this Court. The learne:! District 
Judge observed that he “found himself in a 
peculiar and almost embarrassing position” 
as he disagreed entirely with the decision 
of the learned Ssnior Subordinate Judge, 
but nonetheless he did not think that the 
appeals were certifiable, as to his mind the 
Matter was not open to sufficient doubt. He 
evidently thought that the certificate vould 
be granted only, if he was doubtful of the 
correctness of the decision, but that if he 
was certain in his mind of its error, it was 
not competent to him to grant the certi- 
ficate. He accordingly rejected the appli- 
cations but atthe same time, he “advised 
the plaintiffs to approach the High Oourt in 
revision against his order”. The plaintiffs 
have preferred second appeals to this 
Court against the decision of the Senior 
Subordinate Judge in each case and, appa- 
rently acting on the ‘advice’ given by the 
learned District Judge, have also filed 
petitions-for revision against his order de- 
clining to grant the certificates. 

Before me the first contention raised by 
Counsel for the plaintiffs is that in these 
cases certificates under s. 41 (3), Punjab 
Courts Act, are not necessary, as neither 
party led any evidence at the trial bearin 
upon the question of custom involved Aad 
that the cases had been decided by either 
Oourb on presumptions only. He points out 
that the trial Oourt relied solely on the 
presumption arising from the custom 
prevailing among the agricultural tribes 
of the Province as set out in s. 23 of 
Rattigan's Digest, and the Appellate Court 
relied on that arising from the entry in 
Talbot's TI. He further urges that 
tha onus really lay on the defendants to 
prove the particular custom by which they 
were governed in derogation of their per- 
sonal law and that neither in the jawabi- 
dawa, nor in the course of the trial before 
the Subordinate Judge, nor in the argu- 
ments before him was the riwaj-i-am of the 
district referred to by the defendants, nor 
was it mentioned in the grounds of appeal 
filed in the lower Appellate Court, and that 
if the Senior Subordinate Judge thought it 
proper to relyon it, the cases should have 
been . remanded to give the plaintiffs an 
opportunity to show that the entry was 
wrong and was not in accordance with the 
actually prevailing rule of succession in 
the tribe. After hearing Oounsel for the 
respondents I am of opinion that no certi- 
ficgte was necessary in these cases, ag 
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neither party had led any evidence what- 
ever, oral or documentary, bearing on the 
point in issue. No copy of the riwaj-i-am 
of the village or tribe was exhibited at the 
trial, nor any reference appears to have 
been made to it or to the published riwaj- 
tam of the district before the trial Oourt. 
In the circumstances, the cases did not 
fall within the restrictive provisiona of 
c]. (3), s. 41, Punjab Courts Act, and the 
appeals, as filed, are competent. On the 
merits, the case is a very simple one. 
As already stated, the defendants sat upa 


custom, in derogation of their personal law. - 


The onus therefore lay on them initially to 
prove what that custom was. As laid 
down by their Lordships of the Privy 
Council in Abdul Hussain Khan v. Bibi 
Sona Desro (1), approving the following 
observations of Robertson, J. in Muhammad 
Khan v. Sisbano (2), at p. 4104: 

“In ell cases under the Act ‘Punjab Laws Act, 1872), 
it lies upon the person asserting that he isruled in 
regard to 8 particular matter by custom, to prove 
that he is so governed, and not by personal law, and 
further to prove what the particular oustom is. 

ere is no presumption ereated by the clause in 
favour of custom: on the contrary it is only when 
the custom is estublished that itis to be the rule of 
decision " 

It was, therefore, for the defendants to 
prove what the particular custom was, by 
which they were governed in respect of 
succestion to self-acquired property. They 
produced no evidence whatever in the 
trial Court. At the time of arguments in 
appeal they relied, for the first time, on 
the entry in the riwaj-t-am prepared by 
Mr. Talbot. This riwaj-t-am has been held 
to be animperfectly prepared document 
in numerous judgments of the Chief Oourt 
and the High Court, and the particular 
entry relied upon, i, e. Answer given to 
Question No. 58, has been held tobe not in 
accord with the prevailing custom: inter 
alia Sultan v. Sharfan (3). It must there- 
fore be held that the defendants on whom 
the onus lay have failed to prove that 
they have got a preferential right to 
succeed to the property in dispute in each 
case. I accept fhe appeals, set aside the 
judgment of the learned Senior Subordinate 
Judge and restore those of the trial Courts. 
The appellants will get their costs in all 


(1) 45 C 450; 43 Ind Oas. 308; AIR 1917P 0 181; 
451 A10; 12 8 L R 10s; 160A LJ 17; 4P LW 97 
$4 ML 48; 220 WN 352 23 MLT117;97-0Lg 
340; 1 P L R1918; 20 Bom. L R 588 (PO) 

(2) 41 P R 1906 

(3) 10 Lah. 249; 111 Ind. Oas. 846; AIR 1928 
Lah. 703, 30 P L R 668. 
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Courts. The revisions have become infruc” 
tuous and are dismissed. 
N. Appeals accepted. 
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PATNA HIGH COURT 
Civil Appeal No 738 of 1935 
October 5, 1937 
FAZL ALT, J. 
SHEOGULAM SINGH AND OTARRS— 
Å PpPBLLANTS 
i versus 
RAMBAHADUR SINGH anp OTAHRS— 
RASPONDENTS 

Easement—Right to discharge water—Owner of 
plot on higher level, whether can discharge water on 
adjacent plot on lower level. 

The owner of a plot of land on a higher level has 
@ right to discharge water uponan adjacent plot of 
land lying on the lower level. It is his natural 
right and an incident to the ownerehip of the plot 
on a higher level. Hussain Sakib v. Subbayya (1), 
Ramadhin Singh v Jadunandan Singh (2) and Raj- 
pati Narayan Singh v. Kirit Narayan Singh (3), 
relied on. 

O A. from the appellate decree of the 
Additional District Jndge, Mazaffarpur, 
dated September 17, 1935. 

Messrs. L. N. Singh and Sarju Prasad, 
for the Appellants. 

Messrs. B.C. De and R. K. Choudhury, 
for tbe Respondents. 

Judgment. — This is an ~ appeal by the 
plaintiffs whose suit was decreed by the 
Oourt of first instance but has been dis- 
missed on appeal. The parties are resi- 
dents of village Koari, the plaintiffs’ house 
being situated on plot No. 2311 and the 
house of the defendants being situated on 
plot No. 2344. To the east these plots, 
there is another plot No. 2326 which is 
recorded in the khatian as the sahan of 
the defendants. The case of the plaintiff 
is that the entry in the khattan is incor- 
rect and they claim that they and the 
other residents of the village have a right 
to use this plot as a rasta for themselves 
and for the bulluck-carts as they have 
done so for a long time. The plaintiffs 
further claim that the defendants have no 
right to obstruct the flow of water from 
plot No. 2311 and other plots to its east, 
west and north assuch water always used 
to flow through plot No. 2326 towards the 
south. 

The trial Oourt found that the plaintiffs 
had no right of easement over plot 
No. 2326 but it also found the plot in 
question had been used by the public asa 
rasta for a long time and the defendants 
had no right to block it by putting up 
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tatti fencing. The learned Munsif also 
held that the defendants had no right to 
obstruct- the free flow of water from the 
plots on the north of plot No. 2326 through 
that plot towards the south. When the 
matter, however, came up in appeal before 
the learned Additional District Judge of 
Muzaffarpur, he took the view that the 
evidence adduced by the plaintiffs to prove 
that No. 2326 had been used by the public 
fora long time as a rasta was too vague and 
could not be accepted. He also found that 
the evidence regarding the plaintiffs’ right 
to discharge water into the disputed land 
was of similar description. Upon these 
findings the learned Additional District 
Judge reversed the decision of the Munsif 
and dismissed the plaintiffs’ suit. The 
plaintiffs have accordingly preferred this 
second appeal to this O urt. 


As to the claim of the plaintiffs that 
plot No. 2326 is a public rasta, it appears 
to me that the finding of tne learned 
Additional District Judge is conclusive and 
cannot be re-opened in second appeal. No 
doubt the learned Munsif has pointed out 
that there is a public road to the north ag 
well as tothe south of plot No. 2326, that 
this plot has been described as a rasta in 
the survey khatian relating to plot 
No. 2344 and that certain admissions 
made by the defendant in his evidence in 
Court and in the plaint of an earlier suit 
support to some extent the case of the 
plaintif. The learned Additional District 
Judge, however, has considered all these 
matiers and Come to the clear and definite 
finding that the plaintiffs have failed to 
establish that the plot in question is a 
public rasta. That finding, in my opinion, 
cannot be challenged in this Court. 


As tothe right of the plaintiffs to dis- 

charge water upon plot No. 2326 it has 
` been pointed out to me that both the 
Courts below have overlooked the fact 
that apart from the question of any ease- 


ment the plaintiffs could claim the right. 


to discharge water upon plot No. 2326 as 
a natural right and asan incident of the 
ownership of the plot No. 2311 which is 
said to be on a higher level than plot 
No. 2326. In support of this contention 
the learned Advocate for the appellant has 
relied upon the decision in Hussain Sahib 
V. Subbayya (1), Ramadhin Singh v. Jadu- 
u) 49 M 441; 94 Ind.' Oas. 677; AIR 1926 Mad. 
a stom L J $77; (1926) M WN 370, 24 L W.641 
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nandan Singh (2) and Rajpati Narayan 
Singh v. Kirit Narain Singh (3). It appears 
to me that the cases cited by the 
learned Advocate for the appellant do 
support his” contention and the point 
raised by him in this Court having been 
raised in his pleading should have re- 
ceived proper consideration in the Oourt 
below. On a reference to the judgment 
of the lower Appellate Court, I find that 
the whole question as to the right of the 
plaintiffs to discharge water upon plot 
No. 2326 has been disposed of in the follow- 
ing passage : S | 

“Regarding the plaintiffs’ right of flowing water 
of all kinds through the disputed land, I think 
that the plaintiffs’ evidence on this point is also 
ag vague as that of their evidence regarding the 
existence of any public right of way and for ths 
same reason, as I have mentioned above, the 
plaintiffs evidence is algo to be disbelieved so far 
as this kind of easement claimed by them is 
concerned,” 

It is clear from this passage that the 
learned Additional District Judge did not 
approach the case from the correct stand- 
point and dealt with the matter as if it 
was governed by those very considerations 
which governed the other part of _the 
plaintiffs’ case. In fact the questions 
which should have- been determined by 
him were whether it was a fact that plot 
No. 2311 and the other plots referred to in 
the plaint were on a higher level than 
No 2326 and whether in the circumstances of 
the case the plaintiffs could claim “the 
natural right” which has been fully dis- 
cussed in the cases referred to above. 
I would, therefore, while upholding tke 
judgment and the decree of the Court 
below negativing the claim of the plain- 
tiffs to use plot No. 2336 as a rasta, set 
aside its judgment and decree in so far as 
it deals with the claim of the plaintiffs to 
discharge water upon this land and re- 
mand the case to the Court below for dis- 
posal aceording to law. The respondents 
will be entitled to half the costs incurred 
in this Oourt and in the Court below. As 
to the rest of the costs, they will abide the 


result. 
D. Case remanded. 


(3) 19 O W N 54; 97 Ind. Oas. 368; A IR 1915 Oal. 


6. a 
1937 P W N5378; 173 Ind. Oas. 599; AIR 1938 
Bee a: 18 PLT 806; 10 R P 434;4 B R 299. 
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_ LAHORE HIGH COURT - 
First Oivil Appeal No. 2329 of 1935 
November 26, 1936 
. UOLDATRRAM AND Burns, JJ. 
RAM KISHEN DAS— APPRLLANT 
versus 


SHTROMANT GURDWARA PARBANDHAK 


COMMITTEE, AMRITSAR AND ANGOTHRR—- 


OBJECTORS AND OTAHRES—PETITIONERS 
~~ RESPONDENTS 
Sikh Gurdwaras Act (Punjab Act VIII of 1925), 
s. 8B—Held, dharamsala Sree Granth Sahib of Shak- 
abad was a Sikh Dharamsala and not Udasi 


Dera. 
Held, that although Udasis read the Granth 


Sahib and ‘the, scripture is, kept in ,- most- Udasi 
Deras, the evidence indicated that the institution 
dharamsala Sree Granth. Sahib of Shahabad, 
' though ita servitors were Udasi Sadhs was. not 

an, Udasi Dera ‘or College but the ordinary Sikh 
village Dharamsala where the .travellera were 
accommodated and the . Granth recited by the Udasi 
Badh in charge. Boe 


F.O. A. from the- deéree of the Sikh 
Gurdwaras Tribunal, Lahore, dated Septem- 
ber 23, 1935. 

Messrs. N. C. Pandit and Din Dayal 
Khanna, for the Appellant 

Messrs. Charan Singh and Narindar 
Singh, for the Respondents. 

Coldstream, J.—This is an appeal by 
Nenvk Saran the hereditary --manager of 
an institution known as Dharamsala Sri 
Granth Sahib in Shahabad, a revenue 
estate in Thanesar Tahsil of the Karnal 
District against the decision of the Sikh 
Gurdwaras Tribunal, that the institution 
18 a |, Sikh Gurdwara and- not, as .claimed 
by him in a petition submitted unders. 8. 
Sikh. Gurdwaras Act, an Udasi Dera 
belonging to him. The decision was in 
accordance with the judgment of two 
members of the Tribunal, Rat Sahib Lala 
Dwarka Parshad and Sardar Mán Singh. 
With this judgment the learned President, 
Hilton, J. did not concur, holding it not 

roved thatthe institution was a Sikh 
tardwara. Nanak Sarang petition be- 
sides alleging that the institution was his 
own property asserted that it was known. 
as the Dharamsela of Bawa Maya Ram, 
that the smadhs of his ancestors were 
attached to it, that these smadha, a Gola 
Sahib, an idol of Bawa Sri Chand (the 
founder of the Udasi Order) and'a Granth 
Sahib ‘peculiar’ to the Diwanac- sect of 
Udasis were: the only objects. of worship 
in. it and that the Sikhs had no concern 
with the dharmsala. Nanak Saran died 
before the trial began and his chela Ram 
Kishen Das wus substituted for him as his 
legal representative, 
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The petition was resisted by the Shiro- 
mani Gurdwaras Parbandhak Committee 
(hereinafter referred to as the objectors) 
who denied the truth of the allegations 
made by the mahant, asserting that the 
institution was established for use by 
Sikhs for public worship, the only object 
of such worship in the institution being 
the Guru Granth Sahib. The judgments 
of the majority of the: Tribunal held it 
established by the evidence that public 
worship in the institution had always been 
Sikh worship for which purpose the 
institution had been founded. It is con- 
tended before us by appellant's Counsel 
that there is no evidence proving that the 
ahrine was established for Sikh public 
worship and ti at the appellant's evidence 
shows that it was an Udasi Dera in which 
the only Granth Sahib worshipped was a 
book produced in Court which was not 
the Guru Granth Sahib but the Granth 
of the Diwanas. < 

From the documentary evidence in the 
case it appears that at the time of the first - 
settlement in 1851, the shrine and its 
property were in possession of two Udasi 
Fakirs of Sadhs, Sarab Dial and Brahm 
Dbyan. The earliest record of that time 
(Ex. O. 2), describes the muafi attached 
io the shrine as having been given origi- 
nally by Sikhs to an Udasi called Maya 
Ram. The register of muajis prepared 
after enguiry (Ex. O 4) sets forth the 
history of the muafi in detail as given. by 
Sarab Dial. The land--had been part of 
a jagir enjoyed by the local Sikh Sardars 
and the endowment had been made some 
Sixty years previously for the house of 
the Granth Sahib, a dharameala and 
smadhs, the servitor khidmatuguear of 
the institution being Gurmukh Das,.the 
brother-in-law of Sarab Dials grand 
Guru. Gurmukh Das was succeeded as 
khidmatuguzar by his chela Gur Dial, 
Barab Dials Guru. The income was 
spent upon lighting the buildings and feed- 
ing hungry fakirs who visited the shrine.’ 
This statement was corroborated by the 
lumbardars of the revenue estate, all 
Muhammadans, and the representatives of 
the Sikh jagirdarss who were the succes- 
sors of the original donors agreed to the 
continuance of the assignment. It was 
accordingly recommended that the muafi 
should be continned so long as the house 
of the Granth Sahib, the smadhs ant the 
dharamsala existed. The recommenda- 
tion, was accepted by the Commissioner: on 
September 1, 1852 (O. 6). ae 
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From’ a statement made-by the Mahant:: 


Nanak. Saran . (O. 6) and a report by the, 
Settlement Superintendent (O..10) during 
the enquiry ‘ipto.the muafi at the settle- 
ment of-1886'87 (O. 8) it appears that 
Sarab. Dial. absconded and Prabhu Dial 
was imprisoned on «a charge cf murder 
whereupon the Sikh jagirdars 


in charge of the institution but transferred 
part of. the assignment to an Udasi Sadh 
of Pahuda.called Narain Das. Then one 
Ranjit Singh, claiming to be heir of Brahm 
Dial and Barab Dial, appeared and was 
placed in charge by the jagirdars. Ranjit 
Singh died and Kirpa Ram and Gobind 
Das put in possession. On Gobind 
Das’s -death he was succeeded by bis 
chelas Nanak Saran and Atma Ram. The 
latter disappeared and the muafi land was 


recorded as .in possession of Gobind Ram. 


instead of Nanak Saran. 

‘Nanak Saran declared that many faktrs 
rested inthe dharamsala und that he read 
the Granth. He declared his occupation 
to be reading or reciting the Granth 
(Granth. Khani>. Tle jagirdars asked for 
the muofi to be continued in the name of 
the dharamsala to which it belonged. 
The Settlement Superintendent reported 
that the Granth was being read and 
recommended continuance of the muafi. 
The result of the enquiry was recorded in 
the muafi register (O. 7) where it was 
noted: that the land concerned had been 
released: from revenue in favour of the 
Granth Sahib and the dharamsala, Sarab 
Dial being the khidmatuguzar at the previ- 
ous settlement. The Settlement Officer's 
order of January 11, 1888, noted that 
the muafi was attached to a dharamsala 
in which the Granth Sahib was read 
(O. 11). Ooming to. the settlement of 
1808, the report of the enquiring officer 
then was that the institution existed, the 
Granth Sahib was kept in it, focd distri- 
buted to fakirsand the ‘relevant services’ 
duly rendered.. The lambardars and jagir- 
dare wished the land to be released from 
revenue as before and this was done 
(O. 12). The oral‘ evidence produced by 
the objectors was of six Sikhs of Shake 
abad, one a jagirdar (O. W. No 2) who 
testified that they had worshipped regularly 
at the institution, where the jagirdars also 
worshipped, that the smadhe were of the 
ancestors of the Sikh Sardars and that 
the Granth Sahib was worshipped. The 
jagirdar- witness had never- heard of. the 
Granth Sahib: of: 
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part of the building was burnt some thirty 
years ago, the jagirdars subscribed money 
for its repair, that Puranmashi, and Sank- 
rant were regularly celebrated and Karah 
Parshad was regularly distributed, and 
that no Gola Sahib or idol of Sri Chand 
was worshipped. The petitioner gave 
evidence himself and called two witneyses, 
one a Muhammadan of Shahabad and the 
other a Hindu of Latala. This evidence 
was that the Granth Sahib read in the 
dharamsala is the Diwanas’ sacred book 
and not the Gura Granth Sahib, that 
there is asmadh of Nanak Saran attached 
lo the shrine and that Sikhs do not 
worship there. 

A consideration of all this evidence 
leaves: me. satisfied of the correctness of 
the order of the Tribunal. There is no 
contemporary documentary evidence of 
the manner in which the institution came 
into being or for what object it was first 
established, but there is no doubt that 
when it was first endowed with its muaft 
by the Sikh sardars towards the end of 
the eighteenth century, it was not only a 
dharamsala to which the smadh of a Sikh 
sardar was attached but also a “Makan 
Granth Sahib.” At every enquiry made 
before 1908, emphasis was placed upon 
the reciting of the Granth Sabib. That 
Udasis read the Granth Sahib is true and 
it ia well-known that the scripture is kept 
in most Udasi Deras, but the evidence 
indicates that this institution though its 
servitors were Udasi é@adhs, was not an 
Ucasi Derr or College but the ordinary 
Sikh village Dharamsala where the travel- 
lers were accommodated and the Granth 
recited by tbe Udasi sadh in charge. 
Udasia were commonly managers of Sikh 
shrines and it is proved that in this 
dharamsala it was the Sikh jagirdars who 
controlled the appointment of the mana- 
gers. Much has been made by appellanis' 
Oounsel.of the evjdence that the first 
endowment was in- favour of one Maya 
Ram who; was ; presumably not a Sikh, but 
that there existed a Makan Granth Sahib 
when the: endowment was made, there is 
no doubt; and the conclusion is justified 
that this makan was an important, if not 
thes principal. feature of the institution 
from the time of its foundation and that ~ 
the institution was established for public 
worship by Sikhs. 

The:. petitioner's evidence is of the 
poorest: kind. No regular Hindu wor- 
shipper : at- the dharamsala has been 
produced, Thé. evidence of the Muham- 
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madan witness is obviously unreliable and I 
need see no more about it. The only 
Hindu witness other than the petitioner 
himself belongs, as already noted, to Latala 
and it is admitted that he was himself 
engaged in litigation with the Sikhs over 
his own institution at Latala under the 
Sikh Gurdwaras Act. He professed that 
he was a ‘Diwana, but there is no evi- 
dence that he ever described himself as 
such before he gave evidence in this case 
or after it. His evidence about the 
Diwanas’ Granth Sahib is most uncon- 
vincing and he admitted that this book 
was not kept in his Dera at Latala. The 
book produced in Court by the petitioner 
was not the Guru Granth Sahib. It is 
possible that he kept this bock and read 
it, but that the Sikh jagirdars endowed 
a Makan Granth Sahib in which the 
Granth Sahib was not their own Holy 
Book I am unable to believe. It wus 
certainly the Guru Grant Sahib of the 
Sikhs that was worshipped in this Dera 
before the first enquiry was made in 1851, 
into the circumstances of the shrine, and 
I see no reason to disbelieve the objectors’ 
witnesses that worship during their life- 
time has been of the Guru Granth Sahib. 
For all these reasons I would dismiss this 
appeal with costs. 
Bhide, J.—I agree. 


N. Appeal dismissed. 
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—Statute, when can be given retrospective effect 

The provisions of the amended s. 92 of the Trans- 

fer of Property Act, have retrospective affect, except 
” in regard to acts done before April 1, 1930, in 
any proceeding pending in any Oourton that date. 
Janki v Kanhatya Lal (2), overruled, Hira Singh 
y, Jat Singh (9), followed. [p. 716, col. 2. 

Bo far as the provisions of s. 63 of the Transfer 
of Property Amending Ac& are concerned, all the 
sections which have not been specifically mentioned 
stand on the same footing Bo far as the sections 
speciled in g.63 are concerned, ols, (a), (b), (o) 
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and the first of ol.(d) show that the provisions 
contained in those sections have no retrospective 
effect and tbose sections which are not specified in 
e. 63, have retrospective effect [p. 715, col, 2} 

The general rule of law is that an Act has no 
retrospective effect unless it is so specifically pro- 
vided but there are certain exceptions, for instance, 
declaratory statutes passed to remedy defects in 
form have retrospective affect. Whenever the inten- 
tion is clear that the Act should have a retrospec- 
tive operation, it must unquestionably be sgo con- 
Btroed, even though the consequences may appear 
onjust and hard. [p. 715, col. 1.] 


S 0. A. against the decree of the First 
Additional Judge, Small Cause Gourt, Luc- 
know, date dApril 9, 1935, reversing the 
decree of the Munsif, South Lucknow, dated 
August 9, 1934. 

Order of Reference to a Full Bench. 

Srivastava, ©. J. and Madeley, J 
(September 24, 1937).—The main question 
raised by the defendant-appellant in these 
appeals is that his position being admit- 
tedly that of a redeeming co-mortgagor, he 
had acquired a charge over the shares of 
the plaintiffs and that his position was not 
that ofa person subrogated to the rights of 
the mortgagee. The learned Oounsel for 
the parties are agreed before us that 
before the amendment made in the Trans- 
fer of Property Act by the Amendment Act 
of 1929, the Rule was settled, at least in this 
province, that a co-mortgagor who redeemed 
the mortgage had only a charge on the 
shares of the other mortgagors for 
the proportionate share of the expenses 
incurred by himin redeeming and obtain- 
ing possession. The learned Counsel for 
the parties are also agreed that under s, 92 
as amended, a co-mortgagor on redeeming 
property subject to the mortgage acquires 
the rights of the mortgagee by subroga- 
tion. The only point in controversy between 
the parties is whether the present case is 
to be governed by the old law as it obtained 
before the amendment made in 1929 or by 
the provisions of the amended s. 92. The 
lower Court relying on the Full Bench de- 
cision of the Allahabad High Oourt in 
Tota Ram and another v. Ram Lal and 
another (I. L. R 54 Allahabad 897 (1), has 
held that s. 92 has retrospective effect and 
applies to the present case. The learned 
Counsel for the appellant on the other hand 
maintains that s 92 has no retrospective 
effect and does not govern the present case. 
He relies on the decision of a Bench of this 
Oourt in Janki v. Kanhaiya Lal and an. 
other 1985 O. W. N. 1238 (2). It was helg 

(1) 54 A 897; 139 Ind. Oas. 107; (1932) A L J 627; 
A PR 1939 All. 489; Ind. Rul (193%) All. 524(F HA 

(3) (1935) O W N 1238; 159 Ind. Oas. 316; (1935) O 
L R666;8 RO 173; A I R 1936 Oudh 102. 
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in this case that s. 53-A of the Transfer 
of Property Act, had no retrospective effect 
and had no application to leases executel 
before April 1, 1930 The reasoning on 
which this conclasion is based was that the 
language cfcl.(d\ofs. b3 of the Amend- 
ing Act XX of 1929 was so obscure that it 
w-S not possible tosay that the intention 
of making any provisions of the Act retrus- 
pective was expressed even by necessary 
implication. If this reasoning is applied 
to the present case it would certainly follow 
that s.92ofthe Transfer of Property Act 
also has no retrospective effect. The learn- 
ed Counsel forthe appellant admits that 
the result of the interpretation placed by 
the Bench in this case is that none of the 
provisions ofthe Amending Act will have 
any retrospective effect. We are not free from 
doubt about the soundness of this decision. 
In the ci:cumstances we think it desirable 
ihat the matter should be decided once for 
all by a Full Bench of this Court We accord- 
ingly referthe following question for de- 
cision by a Full Bench : 

Have the provisions of the amended s. 92 
of the Transfer of Property Act retrospec- 
tive effect or not? 


Messrs. Radha Krishna, L. S. Misra and 

E. L. Varma, for the Appellant 

Messrs. Haider Husain, H. H. Zaidi and 
Rameshwar Dayal, for the Respondent. 
Judgment of the Full Bench. 

Thomas, C. J. (February 14, 1938).—The 
following abstract question of law has been 
_Teferred by a Division Bench to a Fall 
Bench :— 

“Have the provisions of the amended s. 92 
of the Transfer of Property Act retrospec- 
live effect or not ? 

The general rule of law is that an Act 
has no retrospective effect unless it is so 
specifically provided but there are certain 
exceptions; for instance, declaratory statutes 
passed toremedy defects in form have re- 
trospective effect. Whenever the intention 
is Clear that the Act should have a restros- 

tive cperation, it must unquestionably 

680 construed, even though the conse- 
quences may appear unjust and hard. 

The answer tothe question, which has 
been referred to the Full Bench depends 
on the interpretation to be puton s. 63 of 
the Transfer of Property (Amendment) Act 


(XX of 1929). The whole trouble has arisen - 


on account of the obscure language of cl. 
ʻa) ‘of B. 63 of the Amending Act. The 
ere seb as follows:— 
Nothing in any of the followi provisions of 
ihis- Act, namely, e8. 3, 4,9, 10, 15 18 19, 27, 30 


KUNDAN LAL v. PAQIR BAKHSH (OUDH) 


715 


cl. (e) of s. 31, as 32, 33, 34, 35, 48, 52, 55, 57, 58, 

59, 61 and 62 shall be deemed in any way to affect: 
(a) the terms of incidents of any transfer of 

property made or effected before April 1, 1930; 

(b) the validity, invalidity, effect or consequences 
of anything already done or suffered before the 

a oe title, obligation or liability alread 

Cc} an ; kl or 
Pcie aoe ied or earner before aah ants, 
or. 

(d any remedy or proceeding in respect of such 
right, title, obligation or Liability; and nothing 
in any other provision of this Act shall render 
invalid or in any way affect anything already done 
before April 1, 1930, in any proceeding pending 
in a Court on that date; and any such remedy 
and any such proceeding asis herein referred to 
may be enforced, instituted or continued as the 
case may be asif this Act had not been passed," 
This section deals with the question whe- 
ther the provisions of the Act have or have 
not the retrospective effect and certain 
sections of the Act have been mentioned 
as not having retrospective effect. 

Clause (a) of 8.63 refers to the inter- 
pretation 
, Clause (b) tothe right, 

Clause (e) to the liability and obliga- 
tions 

Olause (d) to remedy or proceeding. 

Section 47, which has introduced s. 92 
into the Transfer of Property Act, hag not 
been mentioned ins. 63. In my opinion 
so far as the provisions of s. 63 of the 
Amending Act are concerned, all the sec» 
tions which have not been specifically 
mentioned stand on the same footing. So 
far as the sections specified in s. 63 are 
concerned, cls. (a), (b), (c) and the first 
part of cl. (d) show that the provisions 
contained in those sections have no ree 
trospective effect. The real question is 
witb regard to those sections of the Ame 
ending Act, which are not specified in 
s. 63, and there is a conflict of opinion 
on the point with regard to those sections 
among the various High Courts This con- 
flict of opinion is due to the fact that the 
language ofthe latter portion of cl. (d) 
of s. 63 is- obscure, and in my opinion, the 
clause has been misplaced. 

The learned Counsel for the appellant 
has contended thats. 92 of the Act has no 
retrospective effect and does not govern 
the present suil. He relies on the decision 
of a Benchof this Court reported in 1935 
O. W. N. 1238 (Janki v; Kanhaiya Lal and 
another) (2), in which it was beld that 
s. 53-A of the Transfer of Property Act, 
which is also a section not specified in 
B. 63 of the Amending Act, had no retros- 
pective effect and had no application to 
leases executed before April 1, 1930. The 
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main reasoning on which this conclusion was 
based was that the language of cl. (d) of 
s. 63 of the Amending Act (XX of 1929) 
was so obscure that it was not possible to 
say that the intention of making any pro- 
visions- of the Act retrospective was ex- 
pressed even by implication, and in my 
opinion if this reasoning is accepted and 
applied to the present case, it would nee 
cessarily follow that s. 92 of the Transfer 
of .Property Act also had no retrospective 
effect. The result will be that none of the 
provisions ofthe Amending Act will have any 
retrospective effect. With due respect to the 
Honourable Judges, who decided Janki’s case 
I beg to differ with their conclusion. In my 
opinion the decision is not sound. My 
iearned brother the Hon’ble Mr. Justice 
Ziaul-Hasan, who was a member of that 
Bench, after further considering the word- 
ing of s. 63 of the Amending Act has 
now come to a contrary conclusion. In 
my opinion. there can be no doubt that 
the words “such right, title, obligation or 
liability” in cl. (d) refer to the right, title, 
obligation or liability mentioned in al. (e), 
namely, any right, title, obligation or 
lability already acquired, accrued, or in- 
curred before April 1, 1930. 

The difficulty in interpreting 8. 63 arises 


from the fact that part 3 of cl. (d) follows. 


part (2) from which it is concluded that 
it refers to part 2 also. In my opinion 
the second part of cl. (d) is independent 
of the rest of s.63 and deals only with 
the provisions of the Amending Act other 
than those specified in the section. 

That part 3 of el. (d) does not refer to 
part 2 is borne out by the fact that men- 
tion is made therein of “any such remedy 
and any Buch proceeding as is herein 
referred to”, but no remedy or proceecing 
has eas referred to in the second part of 
cl. (d) 
part of cl. (d) and does not refer to the 
second part ofthat clause or to the Act itself 
and that “any such remedy and uny such 
proceeding as is herein referred to” means 
the remedy or proceeding in respect of the 
right, title, obligation or liability as is men- 
tioned in cl. (e). 

The learned Counsel for the appellant 
also relied on the following: cases :— 

Ko Po Kun v.C. A.M. A. L Firm, 1. L. 
R. 10 Rangoon, 465 (3), The Bank of Chet- 
tinad, Ltd. v. 
goon, 494 (4), Kanji and Moolji Brothers v. 


(3) 10 R465; 140 Ind. Oas, ii Ind. Rul. (1933) 
Rang. 218; A IR 1938 Ran 


152; 9 R Rang. 39 
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The word ‘herein’ means the first. 


Ma Ba Lo I. L. R 14 Ran-. 


(4) 14 R 491; 163 Ind, Gat 645; A IR 1936 Rang. 
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T. Shunmugan Pillai A.I R. 1932 Madras, 
734 (5), Gauri Shankar v. Gopal Das, A. 1. 
R. 1934 Allahabad 701 (6), Jagdeo Sahu v., 
Mahabir Prasad, L. L. R. 13 Patna 111 (7), 
and Cc»overjee H. Plumber v. Vasant Theo- 
sophical Co operative Housing Society, Ltd., 
1935 Bombay 91 (8). 

A careful reading of the cases Nos. 2 to 6 
will show that they were not decided ona 
consideration of s. 63 of the Amending Act, 

In the casereported in Ko Po Kun v.C. 
A.M. A.L Firm]. L.R. 10 Ramgoon 465 
(3), itwas conesded that the argument, 
that the fact that certain sections are de- 
finitely made not retrospective implies that 
the remaining secticns must be regarded 
as having retrospective effect, has force, the 
question whether or not s. 101 has re- 
trospective effect was decided mainly on the 
general vrinciple that no restrospective 
effect shovld be given to an enactment un- 
less there appears a clear intention that it 
should have retrospective effect. But as I 
have shown above,the language of s. 63 
does show an intention that sections not 
specified in it were meant to have restros- 
pective effect. 

The second case reported in Bank of 
Chittinad, Ltd. v. Ma Ba Lo I. L. R. 14 
Rangoon 494 (4), simply follows the first 
ease. It does not contain any discussion 
either of s. 63 or the interpretation to be put 
upon it 

The considered opinion of the five Judges 
of the Allahabad High Court is that the 
sections not specified in s. 63 of the Trans- 
fer of Property Act have retrospective: 
effect vide I. L. R. 1937 Allahabad p. 880 
Hira Singh v. Jat Singh (9). 

Therefore, my answer to the question 
referred tothe Full Bench is that the pro- 
visions of the amended s. 92 ofthe Trans- 
fer of Property Act have retrospective 
effect, except in regard to acts done before 
April 1, 1930, in any proceeding pend- 
ee any Oourt on that date. 

la-ul Hasan, J, “(Februari 1, 1938).— 
This is a reference by a Division Bench of 
this Oourt to a Full Bench and as the 
question referred is an abstract question of 


MOR ate IR 1932 1 Mad. 734; 139 Ind, Ons, 870: (1933) 
J 587; Ind. Rul, (1932, Mad 
805; 36 NA 


Wi 636. 
my A I R1934 All. 701; 151 Ind. Oas. 388;7 RA 


(7) 13 Pat. 111; 153 Ind. Cas. 608;15P LT 73; A 
I R 1934 Pat, 127; 7 R P 357. 

(R) AIR 1935 Bon. 91;154 Ind. Oas, 583; 36 Bom. 
L R 1945; 7R B 347. 

(9) I L R 1987 All: 880; 171 Ind. Oas 153;-A 
1987 4 All 588; (1937) A L J 659; 10 RA 288; oar. A È 
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law, it is -not necessary to’ mention- the 
facts of the case which has given rise to 
the referenve. 

The question referred to usis as fol- 
lows ;— 

“Have the provisions of the amended s. 92 
of the Transfer of Property Act retrospec- 
tive effect or not ?” 

The answer to this question depends on 
the interpretation to be put ins. 63 of the 
Transfer of Property (Amendment) Act XX 
of 1929. That section runs as follows :— 

“Nothing iniany of the following provisions of 
this Act, namely, ss. 3,4, 9,10, 15, 18,19, 27, 30, 
cL (e) of. 31, sa. 33, 33, 34, 35, 46, 59, 55, 57, 58,59, 
61 and 62 shall be deemed in any way to affect 

(a) the terms or incidents of any transfer of pro- 
perty made or effected before April 1, 1930, 

(b) the validity, invalidity, effect or consequences 


of anything already done or suffered before the 
aforesaid date, 


(¢) any right, title, obligation or liability slready 
acquired, accrued or incurred before such date, or, 

(d) any remedy or proceeding in respect of such 
right, title, obligation or liability ; and nothing in 
any other provision of this Act shall render in- 
valid or in any way affect anything already done 
before -April 1, 1936, in any proceeding pending in 
a Court on that date; and any such remedy and 
any such proceeding as is herein referred to may 
be enforced, instituted or continued as the case 
may be, asifthis Act had not been passed.” 

lt will be noted that this section deals 
with the question whether the provisions 
of the Act have or have not restrospective 
effect and that certain sections of the Act 
-have been specified as not having retrospec- 
tive effect. The other sections of the Act 
‘have not’been mentioned in s. 63 and among 
them is 8: 47, which has introduced::s, -92, 
as itnow stands, intothe Transfer of Pro- 
perty Act. It may be conceded that:so far 
asthe provisions of s. 63 of the Amending 
Act are concerned, all those sections which 
have not been specifically mentioned in that 
- section stand on the same footing. Now, 
although I wasa party to the decision in 
Janki v. Kanhaiya Lal, 1935 O. W. N. 1238 
‘(2), in which it was held that s. 53-A of the 
Transfer of Property Act (which is also a 
section not specified in s. 63 of the Amend- 
-ing Act) has:no .retrospective effect, I. must 
confess that-after further -considering ‘the 
wording of 8 63'of the Amending Act I 
have come to a contrary conclusion. 

So far as the sections specified in s. 63 
are concerned, there can be no doubt that 
els. (a) (b), (c) and the first part of (d) clearly 
show that the provisions contained in those 
sections have no retrospective effect at all. 
The question arises only with regard to 
those sections of the Amending Act which 
have. not been specifiedin s. b3 and there 
is asharp conflictof opinion on the point 

/* 
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with regard to “those sections among the 
various High Courts. It seems to me that 
this conflict of opinion is due to the fact 
that the last portion of cl. (d) of s. 63 has 
been somewhat misplaced. Yor the sake of 
easy reference I would divide cl. (d) into 
three parts, each separated from the other 
by a semicolon, and would call them parts 
Nos. 1, 2 and 3 of cl. (d), respectively. If 
we place part3 of this clause beginning 
from the word “and” and ending with the 
word “passed” in place of the second part 
beginning with “and” ending with “date” 
and the second part in place of the third, 
the diffivatly in the interpretation of cl. (d) 
to my mind entirely disappears. I would 
read the clause thus : 


“Any remedy or proceeding in respect of such 
right, title obligation or liability ; and any such 
remedy and any such proceeding as is herein refer- 
red to maybe enforced, instituted or continued, as 
the case may be, as if this Act had not been passed 
and nothing inany other provision of this Act shall 
render invalid or in any way affect anything already 
dons before April Jj, 1930, in any proceeding pend- 
ing in a Gourt on that date". There can be no 
doubt that the words “such right, title, obligation 
or liability,” 


in cl. (d) refer to the right, title, obligation 
or liability mentioned incl. (c; namely, a 
right, title, obligation or liability already 
acquired, accrued, or incurred before April 
1, 1930. If, therefore, we place the third 
part of cl. (d) just after the first part, there 
can be no difficalty in the interpretation of 
that part, forin that case the entire part 3 
of cl (d) will refer to cl. (e) and the first 
part of cl. (d) that is to say, to remedies and 
proceedings in respect of rights, title, ob- 
ligations or liabilities acquired, accrued or 
incurred before April 1, 1930. After this will 
follow the second part ofel. (d) which deals 
with sections of the Amending Act not 
ispecifically mentionedin s. 63 and all that 
that part-of cl. (d) provides is -that the said 
sections of the Act will have no operation in 
those Cases only in which a proceeding was 
pending ina Ocurt on April 1, 1930, and 
in those proceedings also to those Acts only 
which had been done before April 1, 1930. 
In other cases they will have full effect. 
Section 47 of the Amending Act is one of 
the unspecified sections and, therefore, it 
will have, in my Opinion, full effect except ° 
cn.an act done before April 1, 1940, in any 
proceeding pendingin any Court on that 
date. 

The difficulty in the interpretation of s. 62 
arises from the fact that part 3 of ol. (d) 
follows part (2) and from this it is natural- 
ly concluded that it refers to part 2 also. In 


718 
Janki v. Kanhaiya Lal 1935 O. W. N. 1238 
(2), referring to part 3 of cl. (d) it was said: 


“This passage cannot we think beheld to relate 
only to proceedings pending ina Court on April 
1, 1930. The word ‘instituted’ shows ‘that the pro- 


ceeding can be not merely continued but that it 
may be instituted as if the Act hed not besn 
passed,” 


This shows thatthe third part of cl. (d) 
wasin that case considered to refer to the 
second pact and the use of the word ‘insti- 
tuted’ in my opinion shows that the third 
part was not intended to refer to the second 
part. The second part of cl. (d) appears 
to me to be totally independent of and 
unconnected with the rest of s. 63 and 
it deals only with the provisions of the 
Amending Act, other than those specified in 

e section. 

Dhat part 3 of cl. (d) does not refer 
to Part 2 is also apparent from the fact that 
mention is made therein of “any such reme- 
dy and any such proceeding as 18 herein re- 
ferred to,” but no remedy or proceeding 
has been referred to in the second part of 
el, (d). To my mind the word “herein” means 
the first part of cl. (d) only and does not 
refer to the second part of that clause or 
to the Act itself, so that “any such remedy 
and any such proceeding as herein referred 
to" means the remedy or proceeding in res- 
pect of the right, title, obligation or | ability 
as is mentioned in cl. (e). The interpretation 
put upon part 3 of el. (d) by the learned 
Counsel for the appellant leads to the con: 
clusion that no provision of the Amending 
Act was intended to have retrospective 
effect and in that case it was entirely 
purposeless to specify some provisions of 
the Act ins. 63 and omit the others. This 
anomaly was noticed by us in Janki v. 
Kanhaiya Lal 1935 O. W. N., 1238 {2) where 


it was stated : JG AH 

“If this is the correct interpretation, then it is 
no doubt difficult to see why certain sections have 
been expressly mentioned as not having retros- 
pective effect because the result of this interpreta- 
tion should seem to be that none of the sections 
would have retrospective effect.” 

It was, however, thought that th: langu- 
age of s. 63 18 by no means clear on the 
point whether the new s. 53-A of the 
Transfer of Property Act has or has not 
retrospective effect and in view of their 
Lordships of the Judicial Oommittee’s 
ronouncement in Young v. Adams, (1898) 
A. O., 469 (10), that retrospective effect, 
ought not to be given to a statute unless 
an intention to that effect is expressed 
in plain and unambiguous language, it 
was held that s. 53-A could not be said 
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to have been given retrospective effect. If, 
however, cl. (d) of s. 63 is read as I 
have mentioned above, s. 63 does not 
show by necessary implication that secticns 
other than those specitically meutioned 
in it were meant to have retrospective 
effect. i 

The learned Oounsel for the appellant has 
referred us io the following cases.— 

Ko Po Kun v. C.A. M. A. L. Firm, I. L.R. 
10 Rangoon 465 (3), The Bank of Chettinad, 
Lid. v. Ma Ba Lo, I. L. R. 14 Rangoon 494 (4), 
Kanji and Moolji Brothers v. T., Shanmugan 
Pillai A. I. R. 1932 Madras 734 (5), Gauri 
Shankar v. Gopal Das, A. 1. R. 1934 All. 
Sahu v. Mahabir Prasad, 
I. L. R13 Patna 111 (7), Cooverjt H. Plumber 


-V. Vasant Theosophical Co-Operative Hous- 


ing Society, Ltd.. A. I. R. 1935 Bom. 91 (8) 
and Janki v. Kanhaiya Lal, 1935 O. W. N. 
1238 (2). 

In the first case though it was conceded 
that the argument, that the fact that 


“certain sections are definitely made not 


retrospective implies that the remaining 
sections must be regarded as having 
retrospective effect, has force, the question 
whether or not s. 101 has retrospective 
effect was decided mainly on the general 
principle that no retrospective effect should 
be given to an enactment unless there 
appears a clear intention that it should have 
retrospective effect. The learned Judge who 
decided this case said :— 

“In my opinion s.101 is a section which affects 
existing rights and therefore despite s. 63 of 


Act XX of 1929 I must held that the news, 101 has 
no retrospective effect.” 

This goes to show that in the learned 
Judge's opinion s. 63 of the Amending Act 
gives 8.101 retrospective effect. 

The second case simply follows the first 
and contains no discussion either of s. 63 
or the interpretation to be put upon it. 

In the third case'it was said :— 

“Their Lordships of the Judicial Oommittee in 
Young v. Adams, 14698 A O. 469 (10), have stated that 
retrospective effect ought not to be given to a 
statute unless an intention to that effect is expresaed 
in plain and unambiguous language. Judged by 
that test Act XX in our opinion fails to disclose 
a intention that s. 53-A was to have a retrospective 

ect” 


but as I have shown above, the language 
of s. 63 does show an intention that sections 
not specified in it were meant to have retros- 
pective effect. 

In the fourth case, the learned Judge who 
decided that case contended himseié with 
following the case of Kanji and Moolji 


(19) (1898) A 0469; 67 LD SPC 75;14T L R373; 18 
L 'T 506. 
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Brothers v. Shanmugam Pillai, A. I. R. 1932 
Madras 734 (5), and the following passage 
is all that we find in his judgment on the 
oint :— 
acre regards the second point it has been held 
in Kant and Moolji Brothers v. Shunmugan Pillai, 
A. I R.1932 Madras 73: (5', thats. 58-A has no retros- 
pective effect. I take the sams view as in 
that case.” 

In the fifth case it was simply assumed 
that s. 92 of the Transfer cf Property Act 
was not applicable to the case as it came 
into force in 1930, while “all such rights as 
the defendant had were already vested 
before that date.” Section 63 of the Amend- 
ing Act was not at all considered in this 
case. 

The above remark applies to the sixth 
case also in which Murphy and Sen, JJ., 
respectively dealt with the question with the 
following remarks only :— 

“It has been pointed out by the other side that 
s. 53-A, Transfer of Property Act, as now amended, 
came into force in 1930, and can have no appli- 
cation to the present appeals, the facts of which 


happened before that date. It also has no retrospec- 
tive effect.” 


and 
“It has also been pointed out by Mr. Jayakar 
that the receipts in the case show that the amounts 


were paid by the appellants between the years 19914 
ransfer of 


and 1927, while the new a 53-A, T 
Property Act came into operation on April 1, 
1930, 8 that the alleged part performance took 
place before the section came into operation.” 


The last case is the case of our own Court 
to which I have already referred. 

It will be seen, therefore, that none of 
- the-cases relied on by the: learned Counsel 
for the appellant, except the case of our 
own Oourt, was decided on a consideration 
of s.63 of the Amending Act andI have 
already stated the reasons for the decision 
in Janki v. Kanhaiya Lal, 1935 O. W. N. 
1238 (2). a 

Owing to the view I take ofs. 63 of the 
Amending åct, it is not necessary to refer 
to the decisions of tbe various High Courts 
relied on by the learned Oounsel for the 
respondent in which it has been held that 
sections notspecitied in s. 63 have retros- 
pective effect but I may mention that 
that is tbe considered and concurrent opinicn 
of five Judges of the Allahabad High Court 
vide Hira Singh v. Jai Singh, I, L. R. 1937 
All. 880 (9). 

I wou'd, therefore, answer the question 
referred to the Full Bench as follows.— 

The provisions of the amended s. 92 of 
thé Transfer of Property Act have retros- 
pective effect, except in regard to acts 
done before April 1, 1930, in any proceeding 
pending in any Court on that date. 
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Hamilton, J.—(February 21, 1938). I have 
had the advantage of seeing the judgments 
of my learned brothers and I agree with 
their answer to the question referred. 

Ib appears to me that whens 63 of the 
Amendment Act states that the sections of 
which the numbers are given shall not be 
deemed to affect what is contained in (a), 
(b), (c) and in (d) “any remedy or proceedirg 
in respect of such right, title, obligation or 
liability” [s. e. what is contained in (e) 
the Legislature meant it to be understoo 
that what is not specified in (a), (b), (e) 
and that part of (d) which Ihave quoted is 
affected. Similarly when in the middle part 
of (d) it ie stated that : 

“Nothing in any other provision of this Aot 
shall render invalid or in any way affect anything 
already done before April |, 1930, in any proceeding 
pending in Gourt on that date.” 

The Legislature meant it to be under 
atocd that anything which is not a thing 
already done befare April 1, 1930, 
in any prozeeding pending in a Court 
on that date is rendered invalid or is 
affected. The last part of cl. (d) then 
appears to me explanatory of what will 
happen when any section is by virtue of 
this s. 63 deprived of retrespective effect, 
namely the whole of the Amendment Act 
will be regarded as non-existent as regards 
any remedy or proceeding which would 
met been affected but for the provisions of 
a. 63. 

As my learned brothers have pointed 
out the wording of the last part of (d) is 

ch thatit would appear as if it referred 
to the first and not the middle part of (d) 
and was misplaced. Supposing, however, 
it applies also to the middle part, then, in 
my opinion, the meaning is that when a 
section of the Amendment Act other than 
one “of those of which the number has been 
given in the ret part of s. 63 does not 
render invalid or affect something because 
that thing is u thing already done before 
April 1, 1930,in a proceeding penting in 
a Cout on that date then the whole of the 
Amendment Act must be considered as non- 
existent. 

By the Court.—Our answer to the ques- 
tion referred to the Full Bench is that the 
provisions of the amended s8. 92 of the 
Transfer of Froperty Act have retrospective 
effect, except in regard to acts done before 
April 1, 193, in any proceeding pending in 


any Court on that date. 


Final Judgment. 
Thomas, C. J. and Zla ul-Hasan, J.— 
(March 28, 1938).—These appeals against 
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decrees of the learned Civil Judge of Luck- 
now dated April 9, 1935, have been brought 
by a common defendant to two suits for 
redemption filed by Shaikh Faqir Bakhsh 
Shaikh Muhammad Abdu’la respective- 


Some properties comprising houses, shops, 
land and trees known as Amlak Rahim- 
ganj situate in Mohalla Ganesbganj, Luck- 
now, originally belonged to one Khuda 
Bakhsh. Khuda Bakhsh died leaving a 
widow, Musammat Mariam Begum, three 
sons Karim Bakhsh, Rahim Bakhsh and 
Nabi Bakhsh and ten daughters. Seven 
out of ten daughters relinquished their 
rights in the property left by their father 
in favour of their mother and brothers. 
Musamniat Mariam. Begum died in 1905 but 
before that, namely, on February 12, 1904, 
she and her sons had mortgaged the entire 
property for Rs. 20,000 with possession to 
the then Maharaja of Bairampur. The 
Balrampur Estate obtained a decree on 
foot of this mortgage on December 9, 1919. 
On September 21, 1920, Rahim Bakhsh, 
Karim Bakhsh and Nabi Bakhsh, the three 
sons of Khuda Bakhsh sold a portion of the 
property to Murlidbar (defendant No. 29) 
and out of the consideration for the sale, 
left a sum of. Rs. 20,885 for payment of the 
decree of the Balrampur Hstate. 
deposited this amount in Oourt and re- 
deemed the mortgage. After that posses- 
sion of the property was delivered by Court 
to Rahim Bakhsh and Murlidhar on Decem- 
ber 28, 1920. Murlidhar had himself mort- 
gaged a portion of the property purchased 
by him to Babu Kundan Lal (defendant 
No. 24), the present appellant. Kundan 
Lal put his mortgage in suit and in execu- 
tion of his decree for sale sold the property 
T purchased it himself in February 

3 4 


Among the daughters of Khuda Bakhsh 
who had not relinquished their shares in 
favour of their mother and brothers, were 
Musammats Zainab and Sakina. Musam- 
mat Zainab's share in the property 
was sold in execution of a decree and: was 
purchased by Faqir Bakhsh, plaintiff- 
respondent in Appeal No. 194. Shaikh 
Abdulla, the responasnt in Appeal No. 195, 
ig the transferee of Musammat Sakina’s 
share from her successors-in-interest. 

The suits which have given rise to these 
aan were brought by Faqir Bakhsh and 
Shaikh Abdulla for redemption of the shares 
of Musammat Zainab and Musammat Sakina, 
respectively, on payment of the proportionate 
amounts due against those shares. 
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The suits were contested by some of the 
defendants including the present appellant. 
The latter raised various pleas but most 
of them were overruled by the trial Court, 
the learned Munsif,. South Lucknow. The 
suits were, however, dismissed by the trial 
Court .as time-barred and on the plea of 
adverse possession raised by the present 
appellant. The plaintiffs appealed and the 
Jearned Oivil Judge who heard the appeals 
reversed the findings of the trial Court and 
holding that the suits were governed by 
Art. 148 of the Indian Limitation Act 
decreed both-the suits, that of Shaikh Faqir 
Bakhsh for redemption of a 5362/14080th 
share on payment of Rs. 436 and of Shaikh 
Abdulla for redemption of a 5362/14080th 
share on payment of Rs. 270-5-4. Kundan 
Lal, defendant No. 24, therefore, brings 
these appeals against the learned Additional 
Civil Judge's decrees. < 

The ‘appeals were set down for hesring 
before a Single Judge but one of us before 
whom they were put up directed that they 
be laid for hearing before a Bench. They 
were accordingly put up before a Bench 
and the Bench referred the following ques- 
tion for decision by a Full Bench 

“Have the provisions of the amended s. 98 of the 

cis of Property Act retrospective effect or 
RO 
“The question was thereupon argued at 
length before a Full Bench of which both 
of us were members and the Full Bench 
unanimously gave the following answer to 
the question referred to them 

“Our answer to the question referred to the Full 
Bench is that the provisions of the amended s. 92 
of the Transfer of Property Aot have retrospective 
effect except in regard to acts done before April 
1, 1930, in any proceeding pending in any Court on 
that date." 

It will thus be seen thatthe Full Bench 
upheld the view of the learned Additional 
Civil Judge that s. 92 of the Transfer ‘of 
Property Act as amended by Act XX of 
1929 has restrospective effect and is, there- 
fore, applicable to the present cases, so that 
the appellant as the representative-in- 
interest of Murlidhar must be deemed to 
have been subrogated to the position of the 
original mortgagee, namely, the Balrampur 
Estate, and, therefore, the cases were 
governed by Art. 148 and not by Art. 144 of 
the Indian Limitation Act. 

The learned Counsel for. the appellant 
however, argues that though s. ¥2 of the 
Transfer of Property Act, as it stands at 
present, is spplicable to these cases, “it is 
para. 3 of that section whicn governs these 
cases and that as Murlidhar had not obtain- 
ed a registered agreement from tke mort- 
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gagor to the effect that he will be subrogat- 
ed, neither Murlidnar nor the present 
appellant can be deemed to have been 
subrogated to the position of the Balrampur 
Estate. Paragraph 3 of s. 92 runs as 
-follows:— 


“A persun who has advanced to a mortgagor 
money with which the mortpage has been redeemed 


‘shall be sublogated to the rights of the mortgagee 


whose mortgage has been redeemed, if the mort- 
gagor has by a regittered instrument agreed that 
such person shall be so subrogated ” 

We are of opinion, however, that the case 
of Murlidhar clearly comes under para. 1 of 
the section which is as follows:— | 

“Any of the peisons referred to in 5. 91 (other 

the mortgagor) and any co-mortgagor shall, 
on redesming property subject to the mortgage, 
have so far as regards redemption, foreclosure, or 
Bale of such property, the same rights as the mort- 


gages whose mortgage he redeems may have against 
-t L 


mortgagor or any other mortgages.” 
Itis not denied that Musammats Zainab 
and Sakina had shares in the property 
in question, It is also undisputed that Mur- 
idhar was purchaser of a portion of the 
property from Khuda Bakhsh's sons. There- 
fore, he wasin the position of a co-mort- 
gagor of the property with Musammats 
Zainab and Sakina. It is also beyond doubt 
that by its order dated December 18, 1920, 
(Ex. B 14) the Court allowed Murlidhar to 
redeem the property which he did by pay- 
ment of the amount of the decree in favour 
of the Balrampur Estate. Thus Murlidhar 
was clearly a co mortgagor who had re- 
deemed the property which was subject 
to the mortgage of the. Balrampur Estate. 
He. was thus according to .para..2 of s. 92 
subrogated to the rights of the Balrampur 
Estate, the original mortgagee, and as the 
present appellant is the representative-in- 
interest of Murlidhar, he also stands in 
the same position as against the present 
„plaintiffs... ee 
The learned Counsel for the appellant 
relies on the case of Jatdevi. Kunwar v. 
Sripal Singh; 11 O. W. N. 139 (11) and 
Mohammad Raza v. Bilqis Jehan Begam 11 
O. W. N. 619 (12). Neither of those cases, 
in our opinion, help him as the facts of 
both the cases, were totally different from 
those of the. cases before us. In both those 
cases the persons who claimed subrogation 
were the purchasers of the equity of re- 
demption from the sole mortgagors, so that 
the provisions of para. lofs. v2, relating 
to the rights of a co-mortgagor who has 
redeemed the property could not bo applied 
- (11) 110 WN 139; 147 Ind. Oas. 628; 6 RO 881; 
A: I R 1934 Oudh 129, - =- - 
(123) 110 WNol9; 149 Ind. Oas. 84; BR O 508; A 
IR 1934 Oudh 213. 
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tothem. Inthe present case, however, as 
we have noted above, Murlidhars case 
clearly falls under that kaa BN In the 
first of the cases mentioned above, the 
learned Judge who decided it relied on the 
following passages occurring in Sir Din- 
shaw Mulla’s Usmmentary on tae Transfer 
of Property Act.— l 

“The rule against the subrogation of a mortgagor 
is extended to any purchaser cf the equity of re- 
demption or encumbrancer who discharges the 
prior encumbrance which he is by contract, 
expresa or jmplied, bound to discharge. A person 
cannot claim subrogation; hesimply performs his own 


- obligation or covenant.” 


Tnis must obviously refer to the purchas- 


‘er ofa sole mortgagor as the case of a 


co-mortgagor. is governed by para. 1 of 
s. 92. In the latter case referred to, there 
was further this distinction that the money 
with which! the. mortgage was redeemed 
was not paid to the mortgagee by the pur- 
chaser himself. The whole of the purchase 
money was paidin the registration office 
to the mortgagor who himself redeemed the 
mortgage. Indeed some of the passages in 
the case of Mohammad Raza v. Bilqis 
Jehan Begam, 11 O. W. N.618 (12), so far 
from helping the present appellant support 
the case of the plaintifis:respondents. At 
p. 625* referring to the case of Gokuldas 
Gopaldas v. -Rambux Seochand; L. R. 11 
I A., 126 (13), the learned Judges say— 

“Tt would, therefore, appear that that was a case 
where the payment had been mede by & subsequent 
purchaser in order to protect his own interest and so 
that case cannot help the respondents, 

Again at p. 027*, it ia said— ; 

“In the case of legal subrogation, the third en- 
cumbrancer redeema: the first- mortgage in order to 
protect his own interest. Similarly a man who pur- 
chases the equity of. redemption of the iagad a fe 
and who redeems the firat mortgage does so in order 
to protect hisowninterest. Their cases are governed 
by the first clause of s. 92 of the Transfer of Property 
Act which enacts .." a 

This ‘clearly shows that in view of the 
learned Judges who decided Mohammad 
Raza's case, the case of a purchaser who re- 
deems the first mortgage falls under para. L 
of s. 92, for this reason also that he is a 
person “interested” in the property within 
the meaning of s, 91. ‘ Further, the learned 
Judges give with approval the following 
quotation from the judgment of Sulaiman, 
J.in, the case of Shkafi -Ullah Khan v. 
Sami-U llah Khan, 1. L: R 52 All. 139 (14). 

“Jf the mortgagee intended to keep it alive one 
would have expected him to take care to have a 
clear statement recorded to` that effect... .. We also 

(3) 1L I A126; 10C 1035; 4 Bar. ‘pas; 8 Ind Jur, 


396 (P O). ` 
(15) 53 A 139; 123 Ind. Oas. 101; A I R 1929 All, 


943; :1930) A L J 57, Ind Rul, (1930) All 357, . 
~ *Pages of » . Nw Ed. i 
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; :Charge of the prior debt. 
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é have the fact that the amount wes taken by the 


mortgagors in cash and paid by them directly and 
‘not left in the hands of the mortgagee for the dis- 
It would never have been 
the intention of the parties thatthe previous mort- 


, Bee debt would be kept alive for the benefit of 
e su 


beequent mortgagee as against the mortgagors. 


-In the absence of any direct evidence or of any cir- 


cumstances indicating why there should have been 
& reason for entertaining the intention to keep the 
previous mortgage debt alive, it is impossible to hold 
that the previous mortgage debt was not extin- 


Jeti by the payment but was kept alive forthe 
‘ e 1 


fit of the subsequent mortgagee.’ - 
This remark of Sulaiman, J. fully supe 


' ports the, view that we have taken above, 


namely, that the cases before us are dis- 
tinguishable from Mohammad Raza’s case 
(12), inasmuch as in the latter case, the 
mortgage was redeemed by the mortgagor 
himself and not by the purchaser. 

For allthe above reasons we are of opin- 
ion that the learned Additional Oivil Judge 
was perfectly right in holding that the suits 
are governed by Art. 148 of the Indian 
‘Limitation Act and that there is no force in 


the contention that para. 3 of s..92 of the 


Transfer of Property Act is applicable to 
the present cases. 

The learned Counsel for the appellant 
tried to show that Murlidhar was in pos: 
session of the property adversely to Musam- 
mat Zainab and Musammat Sakina but in 
view of the finding that we -have arrived at 
as tothe applicability of s. 92 of the Trans- 
fer of Property Act, no question of adverse 
possession arises. 

The result is that the appeals have no 
force and are dismissed with costs. 


D. b Appeals dismissed, | 


LAHORE HIGH COURT 
First Oivil Appeal No. 29 of 1936 
October 12,1936 - - 
ApDISON AND DIN MoHAMMAD, JJ. 
INAYAT ULLAH KHAN AND ANOTARR 
~PLAINTIFFS— APPELLANTS 
l vergus 
K ANSHI RAM— DRrOBEB-HOLDHBRAND 
ANOTHER—dJ UDGMENT- DEBTOR AND 
OFFICIAL RECELV EK—Drrenpants 
` =— RESPONDENTS 
Evidence Act (Iof 16125, 9. 13—Judgment in pre- 
vious ee of facts and reasons 
for judgment— Whether relevant in subsequent 
suit—Contract—Undue infiuence — Bogue and one 
brought about by undue influence, whether same— 
Legal Practitioner—Duty in making statements. 
_ The judgment ina previous suit may be relevant 
under s. 13, Evidence Act, to establish a particular 
transection, but the reasons on which the judgment is 
‘founded are no pait of the transaction and cannot 
be regarded, nor can any finding of fact there come 


` to, other than the transaction itself, be relevant in 


the subsequent case, Gobinda Narayan Singh vy. 


INAYA? ÝLLAH KHAN y. KANIRI BAM (LAH) 
‘Sham Lal Singh (1), followed, Misbahuddin v. Vidya 


ember 29, 1935. 
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Sagar (2), distinguished, Palla Ram v Shw Ram 
(3), 1eferred to. 
` lt is one thing to assert that a transaction is bogus 
and a tutally different thing to urge that ıt was 
brought about by undue influence. 

Counsel should 1ealize their responsibilty when 


‘they muke statements of fact on behalf of their clients 


and should not commit their chents to any posi- 
tion on which they are not sufficiently informed ; 


“but if once a statement is made in all solemnity, 
_especially when it goes to the root of the case, 1b 
cannot be ignored lightly. 


F. O. A. from tne decree of the Additional 
Sub-Judge, First Olass, Lahore, dated Nov- 

Malik Muhammad Hussain, K. B. and Mr. 
Muhammad Latif, for the Appellants. - 

Messrs. M. C. Mahajan and Inaer Dev 


‘Dua, tor Respondent No. 1. 
. Mr. Devi Das, for Respondent No. 3. 


Din Mohammad, J.—The defendant 
Kanshi Ram obtained a decree against 
Muhammad Laiq Khan and in the execu- 
tion of that decree attached certain press 
machines. The plaintiffs Inayat Ullah 
Khan and Musammat Akbari Begam, who 
are respectively the son and widow ot Alaf 
Khan, brought the suit out of which this 
appeal has arisen for a declaration that 
the machines in question were their pro: 
perty and could not consequently be at- 
tached in the execution ot the decree 
against Muhammad Laa Khan. This suit 
was resisted by Kanshi Kam and dismissed 
by the. Subordinate Judge. 

The plaintifis did not adhere to a uniform 
position in their pleadings and it will be 
necessary, therefore, to set out those plead- 
ingsun detail: iin the plaint presented on 
August J, 1934, the plaintifs alleged that 
Muhammad Laiq Khan exercised undue 
influence on Alat Khan and secured from 
bim a document dated November 1, 1931, 
transferring the machines in questicn to 
him (Muhammad Laiq Knan) and buat later 
when the relatives ot Alaf Khan gut wind 
of this transaction, they -arranged the 
restitution of the properiy to Alat Khan 
by the execution ot a deed duted August 3, 
1933. Both the documents dated Nuvem- 
ber 1, 193], and August 4, 1933, were re- 
gistered. it was iuither averred that on 
January 7, 1934, Muhammad Laiq Khan 
again prevailed upon Alat Khan to execute 
a will and a deed of wagf and that the 
plaintiff ut once instituted a suit to have 
them cancelled. it. was further added 
that the plaintiffs had all along been in 
possession of the machmes since® Alaf 
Khan’s death, which took place on Janu- 
ary 31, 1934. An amended plaint was put 
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in on March 11, 1935, and there the allega 
tion was made for the first time that 
Muhammad Laiq Khan had secured two 
fictitious documents without consideration 
on November 1, 1931. ~ One of those docu- 
ments isthe document referred to above 
but what the other document was nobody 
has cared to tell. The plaintiff's Counsel 
was afterwards examined on March 22, 1935, 
before the framing of the issues and he 
stated that Muhammad Laiq Khan took 
advantage of the senility and mental 
weakness of Alaf Khan and got the docu- 
ment, dated November 1, 1931, executed 
in his favour, and that subsequently on 
August 3, 1933, the machines transferred 
by the document of 1931 were re-transferred 
to Alaf Khan but on the receipt of “full 
consideration” which was Rs. 10,000. The 
defendants traversed all the allegations 
made in these pleadings and contended 
that the document dated November 1, 1931, 
evidenced a genuine transaction and that the 
subsequent document said to have been exe- 
cuted by Muhammad Laiq Khan was fictitious 
and brought into existence to defraud his 
creditors. It ia admitted that Muhammad 
Laiq Khan was adjudged insolvent in 1935. 

Counsel for the -appellants mainly con- 
fined his arguments to prove the fictitious 
nature of the document executed on Novem- 
ber 1, 1931, and advanced the following res- 
sons in support of his:contention: (1) that 
no consideration passed to Alaf Khan before 
the Sub-Registrar and .that the document 
itself was attested two days after -its execu- 
tion, that is, on November 3, 1931, when 
it was registéred ; (2) that allthe outstand- 
‘ing debts which also ‘had-been transferred 
by that document to Muhammad ` Laiq 
Khan were discharged by Alaf Khan 
himself and not by Muhammad Laiq Khan ; 
(3) that the subsisting mortgages on the 
machines in question were ‘paid off by 
Muhammad Laiq Khan; (4) that one-of the 
machines mortgaged to Mahabir was sold 
by Alaf Khan to .pay off the mortgage- 
debt; (5) that the statement of Muhammad 
Laiq Khan goes in the plaintiffs’ favour 
‘and that his conduct in securing a will 
from Alaf Khan on January 7, 1934, can 
only be consistent with the contention put 
forward by them; (6) that in the suit 
brought to contest the will and the alleged 
wagj executed by Alaf Khan, a finding has 
been given that the document in question 
was ¢dictitious and that that onding is1elevant 
in the case. 

After giving due consideration to all the 
arguments addressed to us, we have come 
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to the conclusion that the plaintiffs have 
no legs to stand on. It is true that no 
money was paid in the presence of the 
Sub Registrar and that the attestation by 
the marginal witnesses took place on 
November 3, 1931, but in the first place 
in the face of the admission of the plaint- 
ifs' Counsel himself that on the occasion 
of the execution of the subsequent dccu- 
ment in 1933, full consideration was paid 
to Muhammad Laiq Khan, this contention 
loses all its force. Moreover, Alaf Khan 
was under Muhammadan Law fully em- 
powered to make a gift of his property to 
any person he chose anditis in evidence 
that Muhammad Laiq Khan was married 
toa girl whom Alaf Khan had brought up 
a8 his own daughter. There is nothing 
strange, therefore, in Alaf Khan's travgfer- 
ring his machines to Muhammad Laig 

an. There is not a tittle of evidence 
on the record to show that Alaf Khan in 
those days, when the document is said to 
have been executed, had any reason to 
make a fictitious or bogus transfer’ in favour 
of anybody. Hewas not in debt nor had 
any other exigency arisen which would 
tend to show that Alaf Khan stood in need of 
making a fraudulent transfer. 

Similarly, it is true, that no outstanding 
debts were discharged by Muhammad 
Laiq Khan and that even the mortgage 
money was paid off by Alaf Khan but’ that 
does not advance the case of the plaintiffs 
any further. The document transfers the 
machines in question free of all incom- 
brances inasmuch as it makes no reference 
to any incumbrance whatsoever and in 
these circumstances Alaf Khan was the only 
proper person to discharge his liabilities. © 

One machine is said to have been sold 
to. Mahabir out of the machines ` mort- 
gaged to him, but it is not clear on the 
record whether that machine was the 
machine which was included in the docu- 
ment dated November 1, 1931. A compari- 
son of the two documents dated November 
1, 1931, and August 3, 1933, will clearly 
show that the machines mentioned in 1933 
are practically the same which are men- 
tioned in 1931. There is no doubt the omis- 
Bion of one Litho machine measuring 22x 36 
in the subsequent document but in the 
absence of any positive evidence on the 
record to show that the machine sold to 
Mahabir was one of the machines which 
were transferred to Muhammad Laig 
Khan in 1931, it will not be either possible 
or fair to hold that this was so. Moreover, 
beyond the verbal statement of Mahabiy 
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there is noreliable evidence to prove this 
transaction. The argument that Muham- 
- mad Laiq Khan's statement in Court and 
his conduct in prevailing upon Alaf Khan 
to execute a will anda deed of waqf sub- 
sequent to the document of August 3, 
1933, help the plaintiffs, is devoid of force. 
It is evident that Muhammad Laiq Khan 
was interested in the plaintiffs and could 
be made to say anything that would help 
them. Moreover, he was heavily indebted 
in 1933 snd had good reason to divest 
himself of sny property that he possessed. 
‘He naturally ‘trusted his own benefactor 
Alaf Khan and further to safeguard his 
own interest and ihe interest cf his wife 
prevailed upon him to execute a wadi. 
The judgment of the Subordinate Judge 
dated June 1, 1935, may be relevant under 
B. 13, Evidence Act, but ita ‘findings cannot 
be used in this case nor can the reagons 
upon which the judgmentis founded. If any 
authority is required for this proposition, 
reference may with advantage be made to 
Gobinda Narayan Singh v. Sham Lal Singh 
(1). Their Lordships havere marked :— 
“They think that the judgment in question is 
only admissible under the provisiones of ss. 13 and 
43, Evidence Act, as establishing a particular 
transaction in which the partibility of the Pandra 
estate was asserted and recognized, vigs., the 
partition resulting from the 1793 sait. The rea- 
sons upon which the judgment is founded are no 
part of the transaction and cannot be regarded, 
nor can any finding of fact there come to, other 
then the transaction itself, be relevant in the 
ajang case. The judgment, therefore, is no evi- 
ence that Thakur ShibSingh got the Achra vil- 
lageé by partition; it is at most evidence that he 
might have done ao, and-this is plainly not sufficient.” 
_ Counsel for the‘appellunts has referred us 
to two judgments of this Coutts- Misbahud- 
din v. Vidya Sagar (2) and Palla Ram v. 
Shiv Ram (8). In the former case, a 
Division Bench of this Court in which one 
of us was a party held that” where a judg- 
ment in a previous suit declared a certain 
property to be wagf and consequently 
exempt from attachment and also contained 
the previous history of the property by 
Yeference io which certain words in a 
Televant document could be properly 
explained, the judgment wss admissible 
in evidence under s. 42, Evidence Act, 
inasmuch es the matter of waqf was a 
matier of public nature. This evidently 
(1), 58 O 1187; 181 Ind Cas, 753; A I R1931 P O 89; 
58 1'A125: 530LJ 383; 35 C W N 581: (1931) M 


WN 435: Ind. Rul (1931) PO 145; 33L W707; 33 
R 885 (P O 


Bom. L )e 
YA IR 1935 Lah. 64; 156 Ind. Cas. 268; 36 PLR 
106: TR L 886, 
(3) AI R 1935 Luh. 179; 152. Ind. Oas. 1060; 37 P 
L R 34;7RL 3857, ' : 
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is not the caseĝhere and the judgment 
therefore, is irrelevant for the purposes of 
the present case. In the latter case, one 
of us sitting alone referred to the Privy 
Oouncil judgment mentioned above and to 
the other authorities dealing with the 
subject including a judgment by Tek 
Ohand, J. and came tothe conclusion that 
under s. 13, Evidence Act, the judgments 
relied upon in that case were relevant. Be 
that as it may, that judgment shall have to 
be read and interpreted in the light of the 
Privy Oouncil judgment on whichit was 
based. 

Counsel for the appellants have taken us 
through the record and referred particularly 
to the statements of Mahabir, Lakhmi Das, 
Aziz Din, Muhammad Abdulla, Muhammad 
Hussain and Des Raj. We are not, however, 
convinced that these statements help the 
plaintiffs in any manner. It is one thing to 
assert that a transaction is bogus and a 
totally different thing to urge that it was 
brought about by undue influence. As 
indicated above, the contention first raised 
by the appellant was that it was a case 
of undue influence. Later, it was urged 
that the original transaction was a bogus 
affair. This by itself would indicale that 
the plaintiffs themselves were not sure as 
to what lineto take. But whatever their 
position in the written pleadings, it was 
made clear by their Counsel in his state- 
ment before the issues. It cannot at all 
be imagined that an astute businessman 
like Alaf Khan would have advanced 
Rs. 10,000 in cash to Muhammad Laiq Khan 
for the return .of,.those very machines 
which, according*to*the plaintiffs, had never<, 
belonged to Muhammad Laiq Khan. 
Counsel has tried to wriggle out of this 
admission by putting forward an explana- 
tion that at the time when he made the 
statement he was not properly instructed. 
This explanation to say the least is most 
unconvincing. Counsel shoald realize their 
responsibility when they make statements 
of fact on behalf of their clients and should 
not commit their clients to any position on 
which they are not sufficiently informed; 
but if once a statement is made in all 
solemnity, especially when it goesto the root 
of the case, it cannot be ignored so lightly. 
In view of all the circumstances mentioned 
above, we have no hesitation in holding that 
the plaintiffs have failed to prove their case. 
We accordingly affirm the decree of, the 
Court below and dismiss this appeal with 
costs. i 

N.s Appeal dismissed, 
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Benami—Person alleging transaction to be benami 
—Burden of proof—Tests to determine irus charac- 
ter—Prastice—Findings of fact by Township Judges 
—Whether have same weight as findings of county 
Court Judges or High Oourt Judges in England. 

The burden of proof isonthe person seeking to 
establish that any particular transaction is a benami 
one for, it is the person impugning the 
apparent character of a deed executed in proper 
form and apparently effecting a valid transfer to 
another to show something or other to establish 
that it is a benamt-or sham transaction. It is 
notorious that in benami transactions all the sub- 
ordinate partsare well fitted in to correspond with 
the benamt arrangement in its integrity, and if it 
is once established that a transaction is benamé, 
the fact that the deeds bear the benamidar's name 
ie necessarily consistent with the benami case and 
is of no essential weight on one side or the other, 
Since, therefore, it is unlikely that there will 
often be any ‘other relevant circumstances” from 
whi3h the conclusion can be drawn that s transac- 
tion is a benami one, the usual mode of proving 
that a purchase is a bsnami transaction is by show- 
ing that the funds from which the purchase was 
mede were exclusively the funds of the person alleg- 
ed to be the real owner of the property. The main 
test isto find out the real intention of the parties. 
All the peculiar circumstances and probabilities of 
each particular case must be carefully considered. 
Although no one of.those circumstances taken by 
itself may be of any .particular value or afford any 
conclusive proof of the intention to transfer the 
ownership one person to the other, yet a com- 
bination of some or all of them, and & proper 
weighing and appreciation of their value, may well 
raise such a presumption of real.ownership as to shift 
the burden of proof on to the opposite party, and, if 
the latter is unable to discharge the burden so trans- 
ferred, he will fail. fp. 729, col, 2; p. 730, cols. 1 & 2] 

[Case-law referred to.) f 

Per Baguley, -/.—Finding of fact in cases tried 
either by the High Oourt in England or by the 
Oounty Courts, Courts which are pa over by 
members of the Bar of proved ability who have 
had years of experience before they are appointed 
in the same way that Judges of this Court are 
appointed have got to be dealt with on different 
' Jines from findings of fact arrived at, perhaps, by 
Township Judges in Burma who may be appointed 
almost direct from the University, Thess Judges 
have not always the experience nor perhaps the 
ability of Oounty Oourt Judges or High Oourt 
Jadges, and their decisions on points of fact or the 
credibility of evidence can never be regarded as 
having the same weight as findings of the High 
Court or County Court Judges. U. Chinnayav. U. 
Khuy 17), explained. [p. 734, col, 1.] 
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Messrs. E. Hay and J. H. Shukla, for 
Respondents Nos. 1 and 2. 

Sharpe, J.—This is an appeal by one 
Muhammad Hajee Valli Muhammad against 
a decree of the Judge of the District Oourt 
of Toungoo, dated October 31, 1936, declare 


“ing (a) that the transaction contained in 


a sale deed dated March 15, 1924, and re- 
gistered in the office of the Joint Sube 
Registrar, Toungoo, under No. 747 of 1924, 
was fraudulent, collusive and benamt, and 
inoperative against respondents Nos. 1 and 
2 to this appeal, and (b; that the property, 
the subject matter of the said sale deed, 
which had been attachedin Civil Execution 
No. 58 of 1932 of the said District Court, 
was liable toattachment and sale in exe 
cution of a decree obtained by respondents 
Nos. 1 and 2 against one Hajee Valli 
Muhammad Hajee Abba (to whom I will 
hereafter refer as Abba) in Civil Regu- 
lar Suit No. 80 of 1928 of this High Court. 
The present suit is but a comparatively 
small part of the somewhat complicated 
litigation, extending over a period cf some 
91 years, in which have been engaged 
either the parties to the present appeal or 
those whose legal representatives the pre- 
sent parties are. For a proper understand- 
ing of the present appeal, it 18 necessary 10 
tracein outline the history of this matter 
since 1916. Ng 

In 1916, one Baijnath Singh instituted 
two regular suits against Abba and 
against one Hajee Muhammad Jamai for 
the redemption of certain shares which 
he alleged had been mortgaged by him, 
and for the taking of an account. Those 
suits were Nos. 60 and 62, respectively, of 
1916 in the late Ohief Court of Lower 
Burma. The plaintiff also alleged that 
there was an agreement to take reduced 
interest. The plaint in Suit No. 62 was 
subsequently amended by adding one 
Abdul Kareem Abdul Shakoor Jamal as 
defendant No. 2. The plaintiff's right to 
redeem was denied on the ground that 
the several transactions on which the 
plaintiff relied were. not mortgages but 
gales with a right of re-purchase which 
hid expired. The trial Judge upheld the 
plaintiff's contentions in both suits, and 
decrees were accordingly passed for an ac- 
count and for redemption of the share on 
payment of the amount found due and 
costs. The amounts subsequently found to 
be so due were Rs. 1,36,467-40 in Suit 
No. 60 and Rs. 54,259-7-6 in Suit No. 62. 
Those sums were deposited in Court by 
Baijnath Singh. Both the defendants 
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appealed (Civil First Appeals Nos. 67 and 
68 of 1917), and during the pendency of the 
appeals, Abbas name was substituted as 
defendant in the second case for that of 
the ‘defendant Jamal, as Abba had by 
urchase succeeded to the rights of Jamal. 
On May 23, 1919, judgment was delivered on 
appeal, when the judgments of the trial 
Court were varied, the Division Bench 
holding that the agreement to take reduced 
interest was not proved. The amounts 
requisite for redemption were fixed at 
Rs. 2,24,086-13-6 in Suit No. 60 and at 
Rs. 1,88,092 in Suit No. 62, a total sum 
of over four lakhs, and Baijhath Singh then 
paid into Court the extra amount neces- 
‘sary. On January 5, 1920. Baijnath Singh 
obtained leave to appeal to His Majesty in 
Council, and he thereafter applied for an 
order that security should be given by 
Abba before the.latter was allowed to with- 
draw the amounts deposited in Court. Abba, 
however, swore an affidavit on March 25, 
1920, wherein he affirmed that he was 
possessed of a rubber plantation at 
Sahil worth at least three lakhs, and he 
was thereupon allowed to withdraw the 
money from Court without giving security; 
and he promptly did so. Subsequently Abba 
withdrew his appeal in Suit No. 60 and 
therefore the decision that Baijnath Singh 
was entitled to redeem the shares in the 
transaction, the subject-matter of that 
suit, stood and could not be controverted. 
In the appeal in Suit No. 62 their Lord- 
ships of the Privy Oouncil were of opi- 
nion that Abba had failed in his conten- 
tion that those transactions were not 
mortgages and alsoso far as excess interest 
had been awarded from the date of the 
‘ agreement for reduction of interest. The 
decree of the Appellate Court was, therefore, 
set aside and the decree of the Oourt of 
first instance restored; and Abba was 
ordered to pay the costs of both appeals. 
As a result of this decision, Baijnath Singh 
was entitled to recover back from Abba 
a very substantial sum of money besides 
the costs. The judgment of the Privy 
Oouncil was delivered on December 8, 1924, 
and is reported in Baijnath Singh v. Hajee 
Valley Mahomed (1). 

From about 1913 Abba had been earrying 
on business in Rangoon as a paddy mer- 
‘chant; he was assisted in that business 
by Lis four sons, Hajee Valli Muhammad 


' (1) 3 R 106; 88 Ind, Oas, 332; AI R 1925 P © 75; 
A8 MLJ 389; 3 O W:N 279; 27 Bom. L R 787; 3 
a ee ene 0) 57; 30 O W N 949 
4P U) 
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(to whom I-will hereafter refer as 
Ahmed), Oomar Hajee Valli Muhammad 
(to whom I will hereafter refer as Oomar); 
Muhammad Hajee Valli Muhammad (the 
present appellant), and Abdul Sattur to 
whom I will hereafter refer as Sattur); in 
1913 they were then aged about 23, 22, 20 
and 19 years, respectively. On July 17, 
1918, Abba bought from Moosa Abdul 
Shakoor Jamal for Rs. 85,000 a piece of 
land at Shwegyin. The instrument of sale ' 
recited that the land measured 577.33 acres 
or thereabouts, that it was then’ held on 
lease from the Depuly Commissioner `of 
Toungoo for the term of 30 years from 
March 18,1912, with an option of renewal 
fora further 20 years and that it had been 
planted with rubber trees. In 1923 Abba 
ceased to carry cn the paddy business in 
which his sons had been assisting him. 


‘On March 15, 1924, an indenture of sale 


was executed by Abba, as vendor, and 
his two sons, the present appellant and 
Ahmed, as purchasers, by which irdenture 
Abba purported to sell to his two said 
sone, ab the price of Rs. 75,000, the 
above-mentioned rubber estate at Shwegyin 
which he had bought in 1918. This deed, 
which was duly registered on July 3, 1924, 
is the one which is the subject-matter 
ofthe present appeal. Abba’s youngest scn 
attur had died at the end of the previous 
month (June), and just five months later, 
namely on December 4, 1924, came the 
Privy Council decision which I have already 
mentioned. On March 3 of the following 


‘year, Abba entered into an agreement in 


writing with Baijnath Singh with a view to 
liquidating his (Abbas) liability to the 
latter arising from the Privy Oouncil 
decision. By this agreement Baijnath 
Singh agreedto accept in full settlement 
and satisfaction Rs. 50,000 signed by 
Abba’s brother Abdulla ‘to whom I will 
hereafter refer as Abdulla), delivery of 
50,500 shares in the Nath Singh Oil 
Company, and 1,860 shares in the Syriam 
Land Company. Altogetber Baijnath Singh 
was to receive the equivalent of about two 
lacs of rupees in satisfaction of a claim 
which, if interest had been included, must 


-have run into five or six lakhs. 


On April 2, 1925, Abba applied to the 
Court to record this settlement and to 


enter up satisfaction cf the decree of the 


Privy Council. The application was opposed 
by Baijnath Singh on the ground that his 
consent to the settlement bad been obtained 
He alleged that 
Abba had told him that he had no money 
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and no property and he had disposed of 
the rubber estate at Shwegyin to outsiders; 
that he (Baijnath Singh) had believed 
Abba's statements: but that in truth and 
in fact Abba had some Indo Burma Petro- 
leum shares and had transferred the rubber 
estate totwo of his sons for an alleged 
consideration of Rs. 75,000. At the conclu- 
Bion of the evidence hari, J., before whom 
the matter came, expressed a doubt as 
to whether an application to record the 
adjustment was the proper course, and 
suggested that, in order to obviate any 
legal objections which might be taken 
later, Baijnath Singh should file an appli- 
cation under s. 144, Civil Procedure Code, 
for restitution of the money withdrawn 
from Court without security, which money 
had become payable to him in terms of the 
decree of the Privy Oouncil. On June 
29, 1925, Baijnath Singh .duly made such 
an application to which Abba filed objec- 
tions relying upon the settlement of March 
3,1925. In his judgment, delivered on 
July 28, 1925, the learned Judge held 
that Baijnath Singh dealt with the pro- 
perties which he received under the settle- 
ment after having acquired, according to 
his own admission, a knowledge of the 
misrepresentation which he alleged, and he 
had accordingly put it out of his power 
to restore the benefits he had derived, 
which bys.64, Contract Act, it was essen- 
tial for him to doin order to have res- 
cinded a contract which he alleged was 
Voidable. He, therefore, dismissed Baij- 
nath Singh’s application for restitution, 
but entered up satisfaction of the Privy 
Oouncil decree to the extent of the costs 
involved. From the order passed therein 
Abba, although successful, appealed (Oivil 
Miscellanecus Appeal No. 169 of 1925), ap- 
parently with the object of preventing a 
plea of res judicata being successfully 
raised in any subsequent action of deceit 
which might be brought against him. On 
that appeal, this Court expressed the view 
that the decision of Ohari, J. could not oper- 
ate as res judicata, and the appeal was 
dismissed. 

On February 10, 1928, Beijhath Singh 
filed the necessary suit (Oivil Regular 
No. 800f 1928) against Abba and his two 
sons, the present appellant and Ahmed, to 
recover damages for fraudulent misrepre- 
senjatiun whereby he (Baijnath Singh) had 
veen induced to enter into the above- 
mentioned compromise of his rights under 
the Privy Council decree, which settlement, 
so he alleged, he would never have accep- 
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ted if it had not been for such misrepre- 
sentations. The misrepresentations alleged 
were similar to those which had been put 
forward in the proceedings before Chari, J. 
Objection was taken that the suit was 
multifarious, and on March 16, 1929, 
Ounliffe, J. upheld the objection and struck 
Abba’s two sons off the record; thereafter 
the case proceeded against Abba alone. 
Baijnath Singh alleged, inter alia, that he 
had sold his rubber plantation, that he 
had no property, that he had lost heavily 
in trade, that his friends and relatives 
were coming to his help and that 
there was no possibility of Baijnath 
Singh getting anything more in satisfac- 
tion of his right underthe Privy Council 
judgment than what was then being 
offered. The case occupied 19 days before 
Ormiston, J. who delivered judgment on 
August 9, 1929. He held that Baijnath 
Singh had been induced to enter into the 
agreement of March 3, 1925, by untrue 
representations and he passed a decree 
against Abba for Rs. 4,99,789 and interest 
thereon at 9 per cent. per annum from 
February 10, 1928. 

Abba appealed (Civil First Appeal No. 
211 of 192%). The appeal was dismissed 
on June 5, 1930. Baijnath Singn died 
on November 17, 1931. The plaintiffs in 
the present suit (who are respondents Nos. 1 
and 2 before this Gourt) were brought on 
the record on July 20, 1932, as his legal 
representatives, and in order to obtain 
satisfaction of the decree of August 9, 
1929, they attached the rubber plantation 
at Shwegyin which was described in the 
attachment order as measuring 403°28 
acres (Oivil Execution No. 58 cf 1932 of 
the District Court of Toungoo). In Oivil 
Miscellaneous No. 6-of 1933 of that same 
District Court, the present appellant and his 
brotLer Ahmed applied, under x 
r. 58, Civil Procedure Oode, for the remov 
of such attachment on the ground that they, 
and not Abba, were the owners of the 
property and were in possession of the same 
on their own account at the time of 
attachment. The learned District Judge 
declined to investigate the title of the two 
sons. He found that they were in posses- 
sion of the rubber estate, and he held that 
he could not go into the question whe- 
ther they came into possession by fraud 
or benamt. Accordingly, on October 14, 
1933, he allowed the application and the 
attachment was removed. The order re- 
moving the attachment came before this 
Court in revision (Civil Revision No. 17 of 
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1934) Vednaih Singh v. . Mahomed, (2) it 
being contended on behalf of tbe plaintiffs 
in the present suit,.who, as decree-holders, 
were the applicants for revision, that in 
refusing to go into >the question of 
title, the District Judge failed to exercise 
a jurisdiction vestedin him by law. This 
Court held that as the decree-holders then 
still bad open to them the remedy provided 
in O. XXI, r. 63, Civil Procedure Code, 
it ought not in view of the decision in the 
case in S. R. M.M. A. Firm v. Maung Po 
Saung (3) to interfere with the order 
passed by the District Court. Accordingly, 
on May 21, 1934, the application for revisicn 
was dismissed. : 

Abba had died in November 1933 leav- 
ing as his legal representatives his two 
sons, the present appellant and Ahmed. 
Abmed died on August 22, 1934, leaving 
as his legal representative his widow, Ma 
Bibi. On August 27,.1934, the present 
plaintiffs, on behalf of themselves and 
other .creditors, if any, of the deceased 
judgment-debtcr Abba, presented a plaint 
in the District Court of Toungoo against 
the present appellant and his brother 
Abmed, for themselves as well as the 
legal«represeniatives of Abba, and also 
against Hajina Amma (Abba’s widow) and 
Oomar, also as legal representatives of 
Abba. The plaintiffs in that suit appa- 
rently though, not without justification, 
that some point. might be taken against 
them that the. plaint was defective in form 
or otherwise, and on October 11, 1934, 
they applied for, and were granted per- 
mission to withdraw the suit, with liberty 
to ‘institute a fresh suit in respect of the 
_Bame subject-matter and on the same 
cause of action. That same day, namely, 
October 11, 1934, the present suit was 
instituted. 

‘According: to the heading of tbe plaint, 
the present suit is brought both under 
O. -X XI, r. 63, Civil Procedure Code, and 
also under s. 53, Transfer of Property Act. 
The suit is expressed to be brought by 
Vednath Singh and Janki Devi, the heirs 
and legal representatives of Baijnath Singh, 
on behalf of themselves and other creditors, 
if-any, of Abba. The persons made defen- 
dants are: (1) Muhammad Hajee Valli 
Muhammad (the present appellant) for him- 
self ‘as well as the legal representative 
of Abba (deceased) and Almed, and (2) 


_(2) A TR 1934 Rang. 212; 154 Ind. Cas. 133; 7 R 
Rang 264 


& : ; 
“(3) 7 R 466; 120 Ind. Cas, . 286; 


A I R 1999 Rang. 
297; Inds Rul 4930) Rang. 38, | i k i 
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Ma Bibi, widow of Ahmed, as legal persona! 
representative of Ahmed and Abba. Para- 
graph 8 ofthe plaint alleges that the pro- 
perty attached in Civil Exn. No. 58 of 1932 
of this High Oourt (namely the rubber 
plantation before-mentioned, which ac- 
cording to para. 5 of the plaint measures 
about 403.28 acres) is the sole property of, . 
Abba. Paragraph 14 of the plaint alleges 
that the sale deed dated March 15,1924, by 
which Abba purported to convey to his 
sons, the present appellant gnd Ahmed 
(deceased), the before-mentioned rubber 
plantation, was merely a collusive, sham 
and benami transaction made by Abba- 
with intent to defraud and delay his cre~ 
ditors, more especially Baijnath Singh. 
The relief sought in the present action is 
a decree (1) declaring that the transaction 
contained in the sale deed of March 15, 
1924, was a fraudulent, collusive and 
benamt one, and was further invalid, and as 
such, inoperative against the plaintifis and 
other creditors, if any, of the judgment- 
debtor Abba; and (2) declaring that the 
ssid rubber plantation is liable to attach- 
ment and sale in execution of the decree 
obtained by Baijnath Singh against Abba 
on August 9, 1929, and confirmed on 
appeal on June 5, 1930. 

In para. 4 of his written statement, the 
present appellant alleges that the rubber 
plantation blonged absolutely to him and 
to his late brother Ahmed and that Abba 
had no interest therein at the date of the 
attachment or thereafter; in para. 10 he 
denies that the cenveyanceof the rubber 
plantation was collusive, sham or benams 
or made by Abba with intent to defraud 
his creditors, and asserts that the con- 
veyance was made bona fide for considera- 
tion without any intention of defrauding 
‘his creditors or anyone; and in para. 15 he 
states that the suit is barred by limita- 
tion. As will be seen later, this last de- 
fence is no lenger one which need be taken 
into consideration by this Court. Other 
defences also were raised but were not 
subsequently relied upon. The written 
statement of defendant No. 2, Ma Bibi, is 
substantially to the sane effect as that of 
her co-defendant. Defendant .No. 1 then 
filed an amended written statement, to which 
the plaintiffs fled a reply and.objection, and 
such amended writien statement, was 
subsequently withdrawn. Of the’ Beven 
issues framed by consent on February 6, 
1935, I need only refer to two: Issue No. 1— 
Whether the properties in suit (i. e. the 
rubber plantation at Shwegyin) belonged 
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to Abba.(deceased), or to Ahmed (deceased) 
and defendant No. 1 (the present appellant); 
and Issue No. 3— Whether the conveyance 
deed dated March 14, 1924, between Abba 
(deceased) on the one part, and Ahmed 
(deceased) and defendant No. 1 on the other 
part, is a collusive, sham and benami transac- 
tion. On January 3, 1936, the plaintiffs filed a 
petition alleging that the burden of proof 
was upon the defendants and praying that 
the defendants might be ordered to begin 
ths case. This matter was argued before 
the District Judge on January 27, 1936, 
when he held, on the authority of the 
Privy Council cases, V. E, Aw R. M. Firm 
v, Maung Ba Kyin (4). and Mahomed Alt 
Mahomed Khan v. Bismillah Begam (5) 
and the recent 1932 case in Appathurat 
Chettiar v. Veelayan Chettiar (6) that the 
burden of proof was in the present case 
upon the plaintiffs, as being persons 
seeking: 

“to give to a purchase a different meaning and 
complexion from what it bears on its face, that is 


who maintains that the apparent state of things 
is not the real state of things 


When the case next came hefore the 
District Judge, which it did on January 
31, 1936, it was first of all agreed bet- 
ween the parties that the evidence of one 
W. T. Mack in Civil Regular Suit No. 60 
of 1928 of this High Court and the evi- 
dence of one Tan Kyin Hye in Civil Mis- 
cellaneous Case No. 6 of 1933 of the Dis- 
trict Court of Tcungoo should be taken as 
evidence in the present case. Then the 
evidence of the plaintiff Vednath Singh 
was taken. He was only a formal witness 
and his own oral evidence was of no real 
importance on the issues with which we 
are now concerned, but he filed as exhibits, 
the judgment of this High Court in Civil 
Revision No. 17 of 19384 Vednath Singh v. 
Mahomed (2) (Ex. A), the judgment of this 
High Oourt in Oivil Regular Suit No. 80 
of 1928 (Ex. B) and the judgment on appeal 
therefrcm in Civil First Appeal No. 211 of 
1929 (Ex. O), and the judgment of this High 
Court celivered by Chari, J.in Civil Regular 
Suit Nos. 60 and 62 of 1916 : Ex. D). It is to 
be noted that no objection was taken by or 
on behalf of the defendants to the filing of 
any of those four exhibits. The plaintiff also 


(4) 5 R 852; 105 Ind Cas. 788; A IR 1927 PO 
237; 4 O W N 926, 53 M.L J 368, 29 Bom LR 1481; 
32 O W N 28,46 O L J 349; 27 L W 447 (P 0). 

.) 60M L J 341; 128 Ind. Cas 647: A I R 1930 
5; 70 WN £3); 33 Bom. L R155; 35 O W 
N 324; 33 L W 397; (1931) M W N1(P0). 

(6) 55 M 748; 137 Ind. 879; A I R 1932 Mad. 
302; 62 M-L J 236; (1932 M W N 97; 35 L W 278; 
Ind. Rul. (1932) Mad. 475 
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filed certified copies of (i) the affidavit 
swora by Abba.on March 25, 1920, in which 
he -Set out his estimate ‘at that time of the 
value of the rubber plantation at Shwegyin 
(Ex. Ey, (ii) the accounts filed by Abba in 
Civil Regular Suit No. 80 of 1928 of this 
High Oourt (Ex. F), and (iii) Abba’s depos 
sition in the same suit (Hx. G). The defen- 
dant objected to the filing of- these last 
three exhibits on the ground that they 
would not be binding on the defendants who 
were not parties to the earlier proceed- 
ings. The learned District Judge overruled 
the objection as he considered that they 
were “relevant to show the value of the 
estate of the subject-matter’, reason which 
I for one fail to understand. (After con- 
sidering certain exhibits and evidence the 
judgment proceeded further). As has neces- 
sarily been conceded on both sides, the 
scle dispute in tke case is whether the 
transfer of the rubber plantation on 
March 15, 1924, was a genuine sale or frau- 
dulent benami transaction. The burden 
of proof is on the person seeking to estab- 
lish that apy particular transaction is a 
benamz one, for, as Lord Hobhouse said in 
the Privy Council case in Uman Pershad 
v. Gandharp Singh (7) at p. 234, it is for 
the person impugning the apparent 
character of a deed executed in proper 
form and apparently effecting a valid 
transfer to another to show something or 
other to establish that it is a benams or 
sham transaction.. In Dhurm Das Pand 
v. Shama Soondri Dibiah (8) at p. 240 
Lord Campbell stated: “The criterion in 
these cases in India is to consider from 
what source the money comes with which 
the purchase money is paid’, and the 
same principle was enunciated in Gopee 
Krist Gosain v. Gunga Persaud (9). In 
the comparatively recent Privy Oouncil 
case in Bilas Kunwar v. Desraj Ranjit 
Singh (10), Sir George Farwell said, at 
p. 5654, thatthe general rule in India in 
the absence of all other relevant circum- 
stances is the one so stated by Lord Camp- 
bell in Dhurm Das Pandey v. Shama 
Soondri Dibiah (8). Further, Ranga Ayyar 

(7) 15 O 20:14 IA 127; 5 Sar 71 <P 0). 

(8) SMIA 229,6 W R 43; 1 Bar 271; 1 Suther 


47. 
0) 6 M IA 53; 2 Suther 13; 1 Sar 493; 4 WR 46 
nt 37 A 557; 80 Ind. Oss 299; ATR 1915 P O 96; 


421 A 202; 19 OWN 1207; 29M LJ 335; 3 L W 830; 
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v. Srinivasa Ayyangar (11), to which case 
Mr. Foucar called our attention, is a 
Bench decision to the effect that: 

“When a conveyance has been duly executed and 
registered by a competent person, it requires 
strong and clear evidence to justify a Court in 
holding that the perties did not intend that any 
legal effect should “be given to it. It needs to be 
proved thet both parties had it in their minds that 
the deed should be a mere sham, and in order to 
establish this proof, it needs to be shown for what 
purpose other than the ostensible one the deed was 
executed,” 

Mr. Foucar also called our attention to 
the Privy Council case in Sreemanchunder 
Dey v. Goaulchunder Chuckerbutty (12), 
which wasa suit to set aside asale on the 
ground that the purchase was not bona 
fide, being made in collusion with judg- 
a agak At p. 43“ Lord Westbury 
Bald : 

“Undoubtedly there are in the evidence circum- 
atances which may create suspicion, and doubt may 
be entertained with regard to the truth of the case 
made by the appellant; but in matters of this 
description, it is essential to take care that the 
decision of the Court rests not upon suspicion, but 
upon legal ground, established by legal testimony.” 
- That principle was cited with approval 
by James, L.J.in the later Privy Council 
case in Faez Bux Chowdhury v. Fakiruddin 
Muhammad Ahasan Chowdhury (13) at 
p. 2447. But although possibly the Courts will 
not readily credit the assertion of hidden and 
fraudulent intention, one must not forget 
that in Uman Pershad v. Gandharp Singh 
(7) Lord Hobhouse had pointed out that: 

“The system of putting property benami is so 
extremely common in India that the mere fact of 
a deed being executed in proper form and apparent- 
ly effecting a valid transfer to another is not as 
good evidence of a real transfer as it would be in 
other countries, and even slight evidence to show 
that it was a) sham transaction will suffice for the 
purpose, 

It 1s notorious that in benami transac- 
tions all the subordinate parts are well 
fitted in to correspond with the benami 
arrangement in its integrity, and if it is 
once established that a transaction ig 
benami, the fact that deeds bear the benami- 
dars name is necessarily consistent with 
the benami case and is of no essential 
welght on one side or other. Since, there- 
fore, it is unlikely that there will often be 
any of what Sir George Farwell called 
“other relevant circumstances” from which 
the conclusion can be drawn that a 
transaction is a benami one, the, usual mode 

Gs) MIA 98,7 W R 
ae (> G) : 10; 1 Suther 


651; 2 Sar 
- (3) 14 MIA 9349 BLR 456: 
Bar 783 (P 0). t ; 2 Suther 490, 2 


“Page of il M. I. A.— Ed. 
{Pago of l4 M, L A~ Hd. š 





3 + 
= E 4 


MUHAMED HAJBA VALLI MOHAMAD D. VADNATE sInca (RANG) ~ : "17416 | 


of proving that a purchase is a-benami 
transaction is by showing that the funds 
from which the- purchase was made were 
exclusively the funds of the person alleged 
to be the real owner of'the. property. The 
main test is to find. out the real intention 
of the parties. All the peculiar circum- 
stances and probabilities of each particular 
case must be carefully considered. Al- 
though no one of those circumstances taken 
by itself may beof any particular value 
or afford any conclusive proof of,the inten- 
tion to transfer the ownerships from one 
person to the other, yet a combination of 
some or all of them, and a proper weigh- 
ing and appreciation of their value, may 
well raise such a presumption of real 
ownership as to shift the burden of proof 
on tothe opposite party, and, if the latter 
is unable to discharge the burden so trane-. 
ferred, he will fail. Such then was the 
problem before the learned District Judge, 
and [ will now state how he dealt with it. 
He appears very properly to have adopted 
the course laid down in Uman Pershad 
v. Gandharp Singh (7), mentioned above, 
for he said: 

“The fact that the father transferred this prop- 
erty to his sons when he was admittedly in 
harassed circumstances and was unable to meet 
the large amount of about rapees five lakhs which 
might fall due from Abba on account of the Privy 
Council decree, would, by itself, throw upon the de- 
fendants the liability to prove the bona fides and the 
validity of the transaction of sale set up," 
and he cited Seth Ghansham Das v. Uma 
Pershad, 50Ind. Oas. 264 (14). In the res 
mainder of his judgment he discusses the 
evidence put forward by the present ap- 
pellant, and the effect of his conclusion is 
that he decided that the burden of proof 
had originally lain upon the plaintiffs but 
had, ashe found, been transferred, for the 
reasons above-mentioned, to the defendants, 
and that the defendants had not discharged 
the burden so transferred to them. He, 


therefore, held: 

“That the purported sale of the rubber garden to 
Abba’s two sons was nothing but a benami trans- 
action only and thatthis estate of rubber planta- 
tion at Shwegyin was asast of Abba at the time of 
the attachment though it was in the possession 
of the two brothers but not as owners.” 

In the result he passed u decree as 
prayed, with costs to be paid by the 
defendents to the plaintiffs. The present 
appellant has appealed to this Oourt and 
asks usto reverse the decision of the trial 
Oourt and to dismiss the plaintiffs’ guit 


(14) 50 Ind, Oas. 264; 36 M L J 483, ATR 1919 P 
06,15 N L R688; 17A L J 410; 24 Bom, L R 473: 
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with “costs.” T will here mention a matter 
which Ii myself raised...with Mr. Foucar 
almost’ at the’outset of thé hearing of the 
appeal.. According ,to the heading of the 
pldint, the suit was brought, against (1) 
the- present. appellant,-for himself as well 
as the legal representative of Abba and 
Ahmed; and (2) Ma Bibi, widow of Ahmed, 
legal representative of Ahmed and Abba. 
It is very difficult to appreciate at -first 
sight what that means. The admitted 
facis are that the present appellant and 
Ahmed were the personal representatives 
of Abba now deceased, and that Ma Bibi 
is the widow and personal representative 
of Ahmed. Mr. Foucar agreed with me 
that strictly speaking it came tothis that 
the defendants were (1) the present ap- 
pellant and Ma Bibi (as personal repre- 
sentatives of his deceased brother Ahmed) 
as personal representatives of Abba, (2) 
the present appellant in his personal capa- 
- city, and (3) Ma Bibi as personal represen- 
tative of Ahmed, deceased. The heading 
of the memorandum of appeal is as much 
confused as the heading of the plaint. Ma 
Bibi does not join with the present appel- 
~ lant sothat they may together appeal as 
personal representatives of Abba; therefore, 
it must be taken (and Mr. Foucar accepted 
the position as being) that the present 
appellant is appealing in his personal capa- 
city. Respondents Nos. 1 and 2 must be 
taken to have been made respondents to 
this appeal in the capacity in which they 
originally filed the suit, namely on behalf 
of themselves and other creditors, if any, 
of Abba deceased. The plaintiffs ought 
really to have filed the suit as being the 
personal representatives of Baijnath Singh 
and as bringing it both on behalf of them- 
selves, as such representatives, and on 
- behalf of the other creditors, if any, of 
:Abba. Ma Bibi's appearance as respondent 
‘In’ this appes] can, therefore, only be 
accounted foras being in her capacity as 
personal representative of Ahmed. She 
has, however, taken no part in the proceed- 
ing before this Court, but it has been 
necessary to clarify the position so that 
‘proper orders as to costs can hereafter be 
made. 

Mr. Foucar, in opening this appeal, 
stated that inso far as this suit is brought 
under s. 53, Transfer of Property Act, he 

- was relying inter alia upon the plea in his 
‘client's written statement that the suit is 
barred by limitation. but he agreed that 
in sọ far as it was alleged that the sale of 


the rubber plantation was a mere benami , 
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transaction (this is to say, in so far asit is 
a suit under O. XXI, r. 63, Civil Pro- 
cedure Code), no question of limitation 
arises. Mr. Hay, for respondents Nos. 1 
and 2, intimated that he would not seek 
to bring the case under the Transfer of 
Property Act, but would only contend that 
the sale was a benami transaction. There- 
fore, the question of limitation ceased to 
be a matter for our consideration, and the 
only question left for cur determination 
was an appeal on the learned District 
Judge's finding that the sale was a benami 
transaction. It was agreed on both sides 
that, if that finding stands, the plaintiffs are 
entitled to retain their decree for the two 
declarations prayed for. 

In the course of my consideration of this 
case, I have naturally given some thought 
ag to the correct way in which this Court 
ehould approach an appeal such as the 
present one, which, as it now appears, in- 
volves really a pure question of fact. I 
am familiar with the principle established 
both by the recent (English) House of Lords 
case in Powell v. Streatham Manor Nursing 
Home (15; and the earlier Scotch) House 
of Lords case in Clarke v. Edinburgh and 
District Tramways Co. (16). I have, there- 
fore, deemed il right to investigate how 
far, if at all, the principle laid down in 
those two cases has any application to 
Burma. Ihave only found one Rangoon 
decision touching upon the subject, and 
that is the recent casein U Chinnaya v. 
U Khay (17), wherein Lord Shaw’s speech 
in the House of Lords in the above-men- 
tioned Scotch case was referred to by Sir 
Arthur Page, the then Chief Justice, who 
held and with whose judgment Mya Bu, 
J.agreed, thatthe principles enunciated 
in that decision ought to be applied by this 
Court at the hearing of appeals from dec- 


-rees or orders passed by learned Judges 


sitting on the Original Side of the Court. 

I have looked carefully at this Rangoon 
case U Chinnaya v. U Khay (17) and I 
would take this opportunity of pointing out 
that the head-note in that case goes too far 
and appears to lay down a general rule 
for Appellate Courts, no matter what the 
tribunal from which the appealis brought 
A perusal of the judgment, however, shows 
that the final sentence in the head-note ° 
should read: “This High Oourt will not, 


Q») (1935) A O 343; 104 LJ K B 304; 162 LT 
563; 798 J 179; 51 T L R 289. 
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in its appellate jurisdiction, when the ap- 
peal is one from the Original Side of the 
Court, interfere with such a decision unless 
it comes to the conclusion that the Judges 
on the Original Side was plain'y wrong.’ 

As I have said, I can find no other 
Rangoon decision dealing with the English 
principles to which I have referred. Doubt- 
less, some day it will be necessary for this 
Court to lay down the principles which 
should guide it on the hearing of an appeal 
from the decision of a District Judge upon 
a question of fact only, but so far no such 
principles have been laid down. Fortu- 
nately, perhaps, it is unnecessary for us to 
lay down any such principles in the present 
case ; we need not to do 80 because there is 
sufficient material upon which we can our- 
selves decide the only question of fact 
which it is necessary to have decided, and 
because, after a long and careful considera- 
tion of all the evidence in the case (except 
Exs. E, F and G to which I will refer again 
in a moment) we have no doubt as to the 
correctness of the learned District Judge's 
decision of the question. 

The result of my own independent exami- 
nation of the evidence is that- I am of opin- 
ion that when the facts are considered as a 
whole, asindeed they must be in a case 
such as this, there can be no doubt that 
the sale of this rubber plantation was a 
mere device for reserving some part of 
Abba’s then available assets for his own 
benefit. Tbe fact that originally Abba 
bought this rubber plantation with money 
which was admittedly his; Abba’s liability 
to say how the eums tothe credit of his 
sons, appearing in his books, were made 
up; the fact that although the rubber 
plantation was clearly a far more valuable 
asset than the sugar estate, two of Abba’s 
sons, Oomar and Sattur, having been allott- 
eda half-share in the rubber plantation, 
exchanged for no apparent reason, that share 
for a balf-share in the sugarestate; that 
Abba after the sale received the proceeds 
of therubber out of which he made pay- 
ments and bad in his own hands upwards 
of Rs. 20,000 of such proceeds for a long 
period ; that in June 1924, Abba was also 
transferring again for no apparent reason 
his oil shares ; the imminence of the Privy 
Council decision (if appears from the diary 
in Oivil Miscellaneous Application No. 58 
of 1919that by March 1923, the record had 
already been despatched to England, and 
without adoubt, Abba would imagine that 
the case would come before the Board at 
any rate by. the early part of 1924); that he 
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made further substantial transfers of 
oil shares immediately after the Privy Ooun- 
cil decision; that thoss transfers were to his 
brother Abdalla ; that it was a promissory 
note of that same brother that Abba was 
offering to Baijnath Singh in March 1925; 
the circumstances attending the transaction 
whereby this rubber plantation was tempo- 
rarily mortgaged to Abba’s brother Abdulla 
in 1925—the’ mortgage debt was repaid 
within two months, yet the deed of release 
was not executed for 24 years, although the 
mortgagee was this same brother of Abba’s, 
namely Abdulla; that Abba's detailed ac- 
count books which were admittedly kept 
have been unaccountably lost; the present 
appellant's failure to file the mortgage- 
deed inthe present suit, although he had 
obtained it for that express Purpose; and 
also his failure to give evidencein Civil 
Regular Sut No. 80 of 192s; the relation- 
ship of the purchasers to the vendor—all 
these material facts and circumstances tend 
to the conclusion at which I have arrived 
in my own independent examination of the 
facts. I am Satisfied upon the evidence, 
taken as a whole, that this sale of the 
rubber plantation at Shwegyin was a 
benamt transaction. Both the finding of the 
learned District Judge and also my own con- 
clusions of fact are based upon all the evi- 
dence which was before the former, except, 
so far as I am concerned, Exs. E, F and G. 
The point, however, has been taken in this 
appeal (a) : 

“That the learned Judge of the Court below acted 
illegally in admitting asevidence in this case evidence 
INg ia Oivil Regular Suit No, 80 of 1928 of the 

gh Oourt of Judicature at Rangoon and the judg- 
cae therein to which the present appellant was not a 
party, 

and (b): 

“That the learned District Judge acted ‘illegally 
in admitting in this case the evidence of the wit- 
nesses Haji Ahmed and Tan Kyin Hye given in 
Oivıl Misc Case No. 6 of 1932 of the District Oourt of 
Toangoo,” 
being grounds Nos. 7 and 11, respectively, 
in the memorandum of appeal to this Court. 
The former evidence (a) said to have been 
illegally admitted, is the affidavit of Abba 
which was sworn on March 25, 1920, (Ex. E), 
the accounts filed by Abba (Ex. F) and 
Abba’s deposition (Ex. G). No part of any 
of these exhibits were read by Counsel on 
either side in this Court, and speaking for’ 
myself l have entirely disregarded them in 
coming to the conclusion which I bave 
reached. The judgment of Ormiston, J. 
in Civil Regular Suit No. 80 of 1928 recites, 
however, what I imagine are the material 
parts of those three exhibits. In the Court 
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below that judgment was put in by the 
plaintiff Veduath Singh and as appears 
from his deposition was not objected to, as 
were Exs. E, F and G; further that judg- 
_ ment was read to us by Mr. Hay, for rese 
pondents Nos. 1 and 2, and his reading of 
it was not then objected to by Mr. Fouear. 
In other words, the objection to that parti- 
cular judgment is no longer pressed, if 
indeed it was ever really intended that it 
should be. In view of the fact that that 
judgment was properly put in and con- 
tained in a summarized form the contents 
of the other three exhibits, it is extremely 
unlikely that the learned District Judge 
waded through those other three exhibits 
oreven looked at them. Evenif he did, 
there is no substance in the point now 
raised in regard to them, as they really 
carried the matter no further than the 
judgment, Ex. B; at any rate there 
is no sentence appearing in the trial 
Judge's judgment touching upon what is 
likely to have “ appeared in those three 
exhibits which cannot be found in the 
judgment. In any event, in coming to my 
conclusion on the facts, I have ignored 
them. 

The objection put forward to the read- 
ing of the depositions of Ahmad and Tan 


Kyin Hye cannot: be sustained fora single” 
moment; for, as appears in the learned“ 


District Judge's diary entry of January 31,’ 
1936, to which É drew attention earlier in 
this judgment, it was eventually agreed. 
between the parties that those 


in this case. Indeed, according to my 
own notes, Mz.:Foucar himself read them 
both to us ‘im the course of opening 
this appeal. Accordingly I find no ground 
upon which it -is possible now to say 
that any evidence has been improperly 
admitted. Therefore,in my judgment, the 
appellant fails in hisappeal. There remains 
one minor matter, and that is a question of 
costs. The decree passed in the Court below 
provided : 

“That the sum of Ra, 2,240-5-0 (two thousand two 


hundred and forty and annas five) only be paid by 
the defendants to the plaintiffs on account of the 
costs,” 


Both defendants filed written statements 
and apparently they both participated in 
the trial right to the end. In my judgment, 
the order for costs should have provided 
that; (1) the present appellant and Ma Bibi 
(as personal representative of Ahmed 
deceased) as personal representatives of 
Abba deceased ; (2) the present appellant, 
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himself personally; and (3) Ma Bibi (as 
personal representative of Ahmed deceased), 
should in those respective capacities be 
jointly and severally liable for the plaintiff's 
costs. Ground No. 13 in the memorandum 
of appeal alleges: 

l ak ka costs awarded a the decree against the 
0 ant ara excesslyv an a 

jae akal peka pi a and hoala ba ii a Y 
but that point has neither been argued, 
nor even mentioned, on behalf of the 
appellant. It was I myself who drew at- 
tention during the argument to the some- 
what confused description of the parties in 
tho title of the plaint, and even then no 
argument was addressed to us in support 
of the thirteenth ground of appeal. Ag 
I have already mentioned, the confusion is 
certainly not lessened by the heading of 
the memorandum of appeal, wherein all 
reference is omitted to the representative 
capacities in which any of the parties are 
alleged to have been acting at the material 
times. Therefore, although in my judg- 
ment the appeal should be allowed to the 
extent of directing that the decree, so far 
as it relates to costs, should have certain 
words added to it, it would not be right to 
give the appellant any costs in connection 
therewith. On the contrary, the appellant, 
having fought this appeal before us for 
some days solely on grounds upon which 
he now entirely fails, must pay the cosis 
of thisappeal. He has brought this appeal 
in his personal capacity, and he must 
therefore pay the costs personally. Respond- 
ent No. 3 has taken no part in the appeal, 
sand therefore the persons who are entitled 
‘to recover the costs of this appeal are only 
respondents Nos. l and 2in their represen- 
tative capacity. To my mind, therefore, the 
proper order which we should make ig: 
(a) that the appeal be allowed to the extent 
of varying the decree passed in the Court 
below by the addition of the direction ag 
to costs which I have already indicated 
and (b) that the costs of this appeal be 
paid by the appellant personally to respons 
dents Nos. 1 and 2 as legal representatives 
of Baijnath Singh. 


Baguley, J.—I agree with the order 
proposed by my brother in the main judg- 
ment in this case. I only wish to add 
one comment with regard to U. Chinnaya v, 
U. Khay (17). In this case the late Chief 
Justice laid down that this Court while 
hearing appeals from the Original Side 
should follow the rule laid down in Clark vy. 
Edinburgh and District Tramways Co. (16), 
He went no further than that. It must be 
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remembered that the House of Lords was 
dealing with a class of appeals arising from 
cases tried either by the High Court in 
Kugland or by the County Courts, Courts 
which are presided over by members of 
the Bar of proved abilily who have had 
years of experience before they are. ap- 
pointed in the same way that Judges of 
this Court are appointed. lt is clear that 
findings of fact by Judges of that descrip- 
tion have got to be dealt with on different 
lines from findings of fact arrived at, 
perhaps by Township Judges who may be 
appointed almost direct from the Univer- 
sity. These Judges have not always the 
experience nor perhaps the ability of 
Oounty Court Judges or High Court Judges 
and ib seems clear to me that their decisions 
on points of fact or the credibility of 
evidence can never be regarded as having 
the same weight as findings to which the 
late Ohief Justice was referring. The case 
in U. Chinnaya v. U. Khay (17), does not 
lay down a rule applicable to findings of 
fact by all Courts in this country. 
D. Appeal dismissed. 
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First Civil Appeal No, 22/9 of 1935 
October 27, 1936 
l Teg CHAND AND Skemp, JJ. 
GHULAM MUHAMMAD SHAH AND OTHERS 
— PLAINTIFFS—APPBLLANTS 
DETSUS 

. : SAID HUSSAIN SHAH AND 0THBRS— 
| Derenpants—RgsPponpeNTs 

- Punjab Land Resenus Act (XVII of 1887), 5. 117— 
Jurisdtction—Civil and Revenue Courts—Partiiton 
proceeding—Question of title—Revenue Officer may 
decide it as Civil Court or may refer it to Civil Oourt 
—— Revenue Officer not deciding it as Ctl Court but 
only expressing opinion on question of title— Party 
asked to establish title in Crow Court within 60 
days of order—Civil Court, if has jurisdiction— 
Limitation for such suit, whether extends beyond 60 
days-—Practice—Procedure—Htrgh Court (Laoh.) Rules 
and Orders, Vol. I, Ohap. II-O, Para. 5—Nature of 
Rules—Rules not in accordance with statute law— 
Their authority—Para. 5, re-drafteng, necessity of. 

, When a question as to title of the land to be 
partitioned is raised during partition proceedings 
the Revenue Officer may either decide the question of 
title himself as a Civil Court or refer the matter to 
a Oivil Court for decision. If there was no plaint, 
there was Do written statement, no issues were struck 
--in a word, there were no formal proceedings and 
the Revenue Officer expiesses an opinion that the 
title “of a party is ill-founded and orders that a suit 
in Oivil Court for establishing title may be institut- 
ed within 60 days, tho Kevenue Ofticer does not 

roceed assa Ol:vil Uourt and hence his direction to 
todas a civil'suit still stands and the Oivil Uourt has 
Jurisdiction to decide the suit, 


And even if such a suit to establish title is 


GHULAM MUHAMMAD SHAH V. SAID HUSSAIN SHAH 


“not liable to partition. 


= 


(LAH) tic . 


not filed within 60 days of the order of the Revenue 
Court, it may be lodged at any time within limita- 
tion, even after the partition is completed Bachan 
Singh v. Madhan Singh (1) and Ttrath Ram v. Nikal 
Devi (2), relied on. i 

The Rules and Orders fremed by the Labore High 
Gourt are only executive directions for the guidance of 
Subordinate Courts prepared in the office of the High 
Oourt, and if occasionally by oversight it should 
happen that theserules are not in accordance with: 
the statute law then they have no authority and the 
text of the statute must be followed. 


E. O. A. from the decree of the Senior 
ae ee Jhang, dated September 3, 

Messrs. Barkat Ali and S. M. Jamil, for. 
the Appellants. 

Mr. Muhammad Amin, for the Respond- 
ents. 

Skemp, J.—This case came up a short 
time ago and was adjourned in order that 
the parties might filea written compro- 
mise. No written compromise, however, 
has been put in and the parties are absent 
to-day. Both Counsel state that although 
they have communicated with their clients 
they have received no answer. In these 
circumstances we have no alternative but 
to proceed with the appeal. This appeal 
is one incident in long drawn-out partition 
proceedings. Inthe year 1917 an applica- 
tion was made for the partition of the vila 
lage shamilat of village Jahani Shah, 


Tahsil Chiniot, District Jhang. The father. 


of the present plaintiffs, one Shah Jamal, 
raised an objection that the land which is 
now in dispute was not shamtlat and was 
The Revenue OM- 
cer directed Shah Jamal to bring a Civil. 
Suit to establish his claim and he- did so in 
March-1919. The suit was dismissed on 
the merits on January 15, 1920, and an 
appeal to the High Court was dismissed 
on April 14, 1924. After several previ- 
ous applications had been made but dis- 
missed in default, partition proceedings 
were resumed on an application dated, 
November 5, 1930. In the course of the 
proceedings the present plaintiffs, the three 
sons of Shah Jamal, raised the objection 
that owing to the lapse of time they: 
bad acquired proprietary tiile by ‘adverse 
possession over the land in dispute. and 
that it was not open to partition. The 
Assistant Collector in his order dated Decem- 
ber 10, 1932, expressed the opinion that. 
this contenlicn was ill foundéd, but finally. 
gave the plaintiffs sixty days to lodge a 
suit in a Civil Ocurt “to establish their 
claim. A a 


a 
The plaintiffs" appealèd to the Oollector 


who dismissed the appsal.- He expressed 
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an Opinion on the question of adverse pos 
session, but not as to the final direction of 
the Assistant Qollector. He said in con- 
clusion that as the partition proceedings 
had been pending tor a long time the 
Assistant Collector should take steps to 
-bring them to an esrly conclusion. The 
plaintifis then lodged a suit before a Civil 
Oourt which was dismissed on May 14, 
1934 by Mr. Mela Ram, Subordinate Judge, 
First Olass, Jhang, on the ground that 
the Revenue Officer had himself determined 
the dispute as to title and that his permission 
to have the dispute determined in the Civil 
Court was ultra vires. Mr. Mela Ram held 
that the suit was bad for want of cause of 
action and he rejected the plant under 
O. VII, r. 11, Civil procedure Code. An appeal 
to this Court was dismissed. Order VII, 
r. 13, Civil Procedure Code lays down that 
the rejection of the plaint on any of the 
grounds previously mentioned, 1. e., includ- 
ing r. 1l, shall not preclude the plaintiff 
from presenting a fresh plaint in respect 
of the same cause of action. Accordingly 
after the rejection of the plaint the plain- 
tiffs lodged the present suit on May 18, 
1934, The defendants, other owners in 
the shamilat tcok various pleas in parti- 
cular, that the suit was barred by the rule 
_ of res juaicata. The learned Subordinate 
Judge hela that the suit was not barred 
by the rule of res judicata and decided 
other issues in favour of tne plaintiffs but 
he held a second time that a Civil Court 
has no jurisdiction to try the sut. Hé 
relied in particular on directions in the 
_ Rules and Orders of this Court in para. 5, 
Ohbap- 2-0, Vol. I, which lay down that: 

“A Civil Court oan only enteitain a suit relating 
to a dispute as to title in revenue assessed land 
arising in paitition proceedings, when a Revenue 
Officer declines to determine the question himself 


and refuses to proceed to partition until the ques- 
tion is determined by a competent Court.” 

Like Mr. Mela Ram he held that the 
Revenue Officer had himself decided the 
question.. The question for determination 
in appeal is whether a Civil Court bas 
jurisdiction to decide this suit. Myr. Barkat 
Ali who represented the appellants pointed 
out that as the second suit lay all that 
this. Bench has to consider is whether the 
decision of tLe Second Subordinate Judge 
is correct. “He also drew atlention to the 
terms of 8.117 (1) and (2) (a) and (b), Land 
Revenue Act, which ran as follows: 

“117: (1) When theré-is a question as to title in 
anyeof'the property.of which -partition is sought 
the- Revenue Officer..mdy . decline to grant the 
application for _partityon until the question has 
been determined by. @ competent Court or he may 
j - Bat ý c 
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himself proceed to determine the question ag 
though he were such a Gourt; (2) where the 
Revenue Officer himself proceeds to determine the 
question, the following rules shall apply, namely 
(a) if the question 18 one over which a Revenue 
Couit has jurisdiction, the Revenue Officer shall 
proceed as a Revenue Court under the provisions 
of the Punjab Tenancy Act, 1887, (2) if the question 
is one over which a Oivil Court has jurisdiction, 
the procedure of the Reveuue Officer shall he that 
applicable to the trial of an original suit by ea 


‘Civil Gourt, and he shell record a judgment and 


decree containing the particulars required by. the 
Oivil Procedure Code to be specified therein." 


Now, from this it is clear that when a 
question as to title of the land to be 
partitioned is raised during partition-pro- 


‘ceedings the Revenue Odficer muy either 


decide the question cf title himself as a 
Civil Court or refer the matter to a Cavil 
Court for decision. The point about 
deciding as a Civil Court is missed in the 
passage from para. 5, Ohap. 2-C, Vol. I of 
the Rules and Orders quoted above. The 
Rules and Orders are only executive direc- 
tions for the guidance of subordinate Courts 
prepared in the office cf the High Court, 
and if occasionally by oversight 1tsbould 
happen that these rules are notin accord: 
ance with the statute law then they have 
no authority and the text of the statute 
must be followed. Steps will be taken to 
have the passage in question re drafted. In 
the present case the Revenue, Officer, 
indeed, exprsssed an Opinion at seme 
length, but he did not act as a Oivil Court. 
There was no plaint, there was no written 
statement, no issues were struck~in a 
word, there were no formal proceedings. 
Therefore the Revenue Officer did not 
proceed as a Civil Court and hence his 
direction to lodge a Oivil Suit still stands. 
No doabt tke plaintiffs have not lodged 
their suit within sixty days of the order but 
there is abundant authority that a Civil 
Suit to establish title may be lodged at 
any time within limitation, even after the 
partition is completed, the leading case 
being Bachan Singh v. Madhan Singh (1) 
see also Ttrath Ram v. Nihal Devi (2). 
In these circumstances ue have no alter- 
native but to accept the appeal and to 
remand the case to the Court of the Senior 
Subordinate Judge, Jhang, for procedure 
in accordance with law. Court-fee on the 
appeal will be refunded; other costs of 
this appeal will be costs in the cause. 


D. Appeal accepted. 
(1) (1897) 61 P R 1897 (F B), 


(2) 12 Lah. 688; 134 Ind. Oas, 295: A I R1931 Lah, 
664; 32 P LR 434; Ind. Rul. (1931) Lah, 923, 
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‘OUDH CHIEF COURT 
Oivil Revision Application No. 183 of 1936 
March 29, 1938 
YorER, J. 
ASHIQ ALI—APPLIOANT 
versus 
ABDUS SAYEED, KHAN—OpprosItg 
PARTY 

U.P. Encumbered Estates Act (XXV of 1934), s3 11, 
45, 48—U. P. Government Notification No. b18-Rev. 
-dated August- 10, 1933— Rule bas modified by notifi- 
cation of December 4, 1936- Fatlure to deposit 
publication charges under 8. 11—Application dismissed 
.— Restoration application also dismissed under 
0.IX, r. 4, Oiv Procedure Code (Act V of 1908)— 
Revision, if maintainable under s. 115, Oivil Proce- 
dure Code (Act V of 1908). T i 

Since an appéallies to the District Judge against 
an order of the Special Judge under U. P. Encumbered 
Estates Act, dismissing an application for default of 
payment charges for publication of notice under 
3. 11 of the Act,and also since an appeal lies to the 
District Judge against an order under O KI, r, 4, 
Oivil Procedure Code, refusing to restore the ap- 
plicant’s application to the file, no revision is main- 
tainable against these orders under s.115, Civil Pro- 
cedure Code. 

O. R. App. of the order of the Munsif, 
Kheri, dated October 3,.1936. 

Mr. Rauf Ahmad, for the Applicant. 

Mr. Naimullah, for the Opposite Party. 

Order.—This is an application in revi- 
sion under s. 115 of the Code of Civil Pro- 
cedure by one Ashiq Ali against apparently 
two orders of the Special Judge, second 
grade of Kheri, dated July 24, 1936, and 
October 3, 1936. i 

The circumstances out of which this appli- 
cation has arisen are as follows: 

The applicant Ashiq Ali filed an applica- 
tion under s. 4 of the Encumbered Estates 
‘Act in the Court of the Deputy Commis- 
sioner of Kheri as Collectur within the 
meaning of the Act. In due course the 
Oollector passed the necessary orders on this 
application and sent it to the Special Judge, 
second grade, against whose subsequent 
orders the presert application is filed. 
Thereafter the applicant filed his written 
statement under s. 6 of the Act and was 
ordered to deposit costs for the issue of 
notice under s. 9 of the Act. These costs 
were deposited on January 22, 1936, and 
July 2, 1936, was fixed for the next stage 
in the proceedings. Subsequently on July 
13, the applicant was given 10 days to 
deposit Rs. 53 that being the amount of 
- costa for the issue of the second notice 
under 5. 11 of the Act. July 24, 1936, 
was then fixed for the next hearing. The 
applicant Ashiq Ali failed to make the 
required payment within 10 days. On July 
24, he made an application for the grant 
of further time supporting it by an affidavit. 
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That affidavit, however, was not properly 
verified and was rejected and the QOourt 
passed an order purporiing io be an order 
under O. IX, r. 2 of the Oode of Civil Pro- 
cedure, dismissing the whole proceedings in 
consequence of tne failure of the applicant 
to pay the necessary fees Possibly in the 
strictest sense this was not an order under 
O. IX, r. 2, but the applicant has accepted 
it to be an order under that rule, and on 
August 21, 1936, he made an application 
under O. IX, r. 4, for an order to set the 
dismissal aside. This applicati¢n he sup» 
ported by an affidavit and the presump- 
tion is that by the affidavit he intended to 
show that there was sufficient cause for 
his not paying the court-fee, ete , required 
within the time fixed by the Court. The 
learned Special Judge was not satisfied that 
the applicant had established sufficient 
cause, and he accordingly on October 3, 


‘1936, rejected the application with costs, 


In this order the learned Special Judge 
Bays: l 

iTho applicant has failed to furnish the publica- 
tion charges as di . He applied for extension 
of time before but that application, ton, was rejected 
for the reasons noted in my order dated’ July 24, 
I have found that litigants here are in the habit 
of procrastination to the greatest degree, The appli- 
cant knew full well that he had to pay certain 
charges under the Act and. he failed to do so in 
spite of the fact that sufficient time was granted 
tohim. He has still some time to put in a fresh 
application and the expenses incurred so far would 
be sufficient penalty for his negligence and waste 
of public time. I, therefore, reject this application 
with costa.” ee ° 
"It- is against this order that. the present 
application is really filed, and the ground 
of the application is 8 ground which fails 
within the scope of s. 115, Civil Procedure 
Gode, the first point taken being that the 
Court below wrongly refused and failed to 
exercise a jurisdiction vested in it by law. 
It was further urged in this application 
that O. IX, r. 2, did not apply to the case 
and the order dismissing the suit was 
unjustified and that the Court acted with 
material irregularity in the exercise of its 
jurisdiction in dismissing the suit and re- 
fusing to restore it on the ground that fresh 
application could be made. 

1 need not say anything about the merits 
at this slage, though it seems to me at any 
rate clear that a Special Judge dealing 
with a case under the Encumbered Estates 
Act is certainly entitled to dismiss the - 
application in case of any “default in pay- 
ment of the publication charges-withinshe 
time fixed by the Court ln these cases 
the applicant must be conceived to Know all 
along that he has to deposit certain charges 
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at different stagesr In thé present case 
the applicant must have known as far back 
as January that when the case came up 
again in July, he would kave to deposit a 
fresh amount of charges for the issue of 
notice under s. 11 and he can hardly be 
considered to have been taken by surprise 
if, when the time came in July, he was 
not given a very long time for the deposit of 
those charges. 

A preliminary point has been taken on 
behalf of the opposite party that no appli- 
cation in reVision under s. 115 of the Ocde 
of Civil Procedure lies to this Court. 
Learned Counsel for the opposite party 
argues that the Encumbered Estates Act, 
1934, is a self-contaimed act containing ita 
own provisions in regard to appeals and 
revisions and that we are not, therefore, to 
look to the application of the Civil Procedure 
Code for any matter relating to appeals and 
revisions. These ~provisions: relating to 
appeals and revisions of this Act are found 
in Chap. VI, ss. 45 and 46. I take the 
latter first. The revisional power is given 
bys. 46 and states that 

“any Oourt empowered under s, 45 to hear an 
appeal under this Act may of its own motion, or 


on the application of any person concerned, call for 
the record of pr ings in any case under this 


Act pending in a Court from which appeals lie to’ 


guch Oourt (that is empowered under e. 45 to hear 
an appeal under the Act} and after giving due 
Iretice to the -parties concerned pass such order 
thareon consistent with the provisions herein con- 


oe as it thinks fit-and’ such order shall be: 


: It is [think important to note that this 
power of calling for a:record in revision 
relates only to proceedings.-in a case under 
the Act: pending in a Court, that is to say, 
the Act does not provide a power of revision 


such as is provided by s. 115’.of.the Code of. 
Qivil Procedure which specifically provides. 


that the High Court may call for the record 
of any case which has been decided by ‘any 
Oourt sub6rdinate thereto, ete, 

‘| Coming now to s. 45, that section provides 
by sub-cl. (2) that 

. -“an appeal against any decision, decrees or order 


of a Special Judge of the second grade under this 
Act shall lie to the District Judge. The period of 


limitation fur appeals under this ‘sub-section shall- 


be thirty days,” 
If, therefore, any. appeal lay against th 
original order ot dismissai that appeal was 
long time-barred. by the time the present 
application twas ied... On tne other hand 
the ap plication: -Was ‘clearly within time 1f 
it was an appeal from tne order ietusing 10 
restoie.ahe-casé; if such appeal theie couid 


+ 


be. On bthaif of the applicant ıt nus beeu’ 
contended in the first place that 8. 45 pro: 
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vides only for the form of appeals, and in 
the second plase, it is only a provision in 
regard to appeals against decisions, etc., 
“under this Act.” Tne suggestion is that 
the provisions of the Civil Procedure Code 
apply generally subject to this modification 
that where the decision, decree or order ia 
one specifically under this Act, the appeal 
will lie in the case of a Special Judge of 
the second grade to the District Judge. 
The question then is what is the proper 
interpretation of sub-cl. (2) of s. 45 of the 
Act. It certainly appears to me that the 
interpretation proposed is a very narrow 
interpretation and contrary to the general 
scheme of the Act. Another view which 
has been taken and is stated in Mr. Agni» 
hotri’s book is that all orders, decrees and 
decisions have; without any exception, been 
made appealable, no order being non- 
appealable (as under the Civil Procedure 
Code). On the other hand all appellate 
orders are final and no second appeal lies in 
any Case, vide sub-s. 5 of s. 45 of the Act. 
The result of this, of course, may be that 
in the earlier stages of the application of 
this Act, District Judges may come to con- 
clusions different from those to which a 
Hign Oourt dealing with the cases in appeal 
from a Special Judge of the lst grade will 
come, but it is obvious that it is only a 
matter of time before the District Courts 
will have available to them decisions of thè 
High Gourt or Ohief Court to serve aô a 
guide. Tomy mind it is very difficult to 
apply the proposed limitation suggested by 
learned Counsel for the applicant and to 
hoid that thé sub-clause of 8. 45 should be 
interpreted in this way that the right of 
appeal is only against decisions, decrees 
or orders which fall: specifically under the 
Act in the sense that they are such orders 
as can be passed under one of these sections 
of the Act itself... That would lead to con- 
siderable complications and difficulties in 
interpretation. | 

It is farther to be remembered that the 
application of the Uivil Procedure Uode to 
cases under this Act is only in a modified 
form. Section 53 of the Act gives the 
Special Judge powers conferred on a Oivil 
Oourt by the Code of Uivil Procedure, 1903, 
for the purpose of compeliing the presence 
of witnesses and the production of docu- 
ments und of awarding costs. For the rent 
the «pplication of the Code of Civil Pro- 
cedure 18 only tne result of Be appiication 
of the rule making power gea tu b.e Local 
Goveroment by s. 54 of tne Act. Local 
Government . has used. that rule-making 
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power and made a series of rules which 
weré published under notification No. 618, 
Revenue, dated August 10, 1935. By r. 6 
tLe prcceedings in the Coart of the Special 
Judge will be governed by the following 
provisions of the Code of Civil Procedure of 
1908 so far as they are applicable and not 
Inconsistent with the provisions of the Act 
and these rules, Thereafter follows the list 
of secticns and orders. That rule has been 
subsequently mcdified by the notification of 
December 4, 1936, published in the United 
‘Provinces Gazette dated December 12, 1936, 
and for r.6 the following rule has been 
substituted : 

“Proceedings under this Act shall be governed 
by the provisions of Oode of Civil Procedure of 
1808 for the time being in force so far as they are 


PPP Ia and not inconsistent with the provisions 
the Act and of these rules.” 


Prima facie it appears to me that to say 
for example that the right of appeal against 
orders in cases -under the Encumbered 
Estates Act is governed by the provisions 
of O. XLII of the Ocde of Civil Procedure 
would be clearly inconsistent with the pro- 
visions of cls. 1 and 2of s. 45 of the Encum- 
bered Estates Act which provide for an 
appeal against any decision, decree or order 
of a Special Judge of the second grade. 
There is some incidental support for this 
view in the fact that r. 6, as it appeared 


in the original notification, did not include 


among the provisions of the Civil Procedure 
Code made applicable to the proceedings 
ina Oourt of Special Judge the provisions 
of O. XLII relating to appeals from orders. 
Presumably it was felt at a later date that 
in view of the plaint inconsistency of the 
limitaticu in O. XLUI with the provisions 
of s. 45 of the Act, there was no need in 
terms to make O. XLII inaplicable to the 
prcceedings in the Court of the Special 
Judge. i 


a 


In my opinion, taking all the facts which 
have been put before me into ccnsideration, 
it is clear that in the piesent case an appeal 
would have lain to the District Judge 
against the order of July 24, 1936, dismiss- 
ing the application for defeult of payment 
of publication charges, and on the face of 
things, an appeal would he to the District 
Judge ugainst the order purporting to be 
an older under O. 1X, r. 4, dated October 
3, 193t, reiusing to restore the applicant's 
application to the file. 


In these circumstances these is no force 
in the present appleatico to this Court 
under s£. 115 of the Ccde ot Civil Procedure 
which accordingly fails and is dismissed 
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with costs. The applicant may, if he is so 
advised, pursue the matter in the Court of 
the District Judge. 

D. Application dismissed. 


ALLAHABAD HIGH COURT 
First Oivil Appeal No. 4 of 1932 
September 24, 1937 
BasPal AND HAMILTeN, JJ. 
SULTAN AHMAD KHAN —PLAINTIpp— 
APPBLLANT 


versus 
SIRAJUL HAQUE AND OTARRS-— 


DaeFgNDANTS— RESPONDENTS 

Registration Act (XVI of 1908), ss. 33, 35, 28—E xe- 
cutant executing deedon hts own behalf and on be- 
half of another as his general attorney—-Admission 
of eaecution—Produciton of  power-of-attorney,- 
if necessary—Document registered only against exe- 
cutant—Registration, whether against the other also 
—Several persons executing document-— Presentation 
to Sub-Regisirar where portion of property is situate 
— Registration refused against owner of said part— ' 
Original presentation, tf invalid—Property, if 
fictutiously entered—Question whether parties intend- 
ed to commit fraud on law of registration is one o 
fact—Family settlement—Strangers tncluded—Suc 
strangers ey connected with family members— 
Deed, if ceases to be family arrangement—Settlement 
not conferring distinct title on any member but each 
member relinquishing claim—Settlemsant, if alienation 
by one member to another. p 

Where a person executes a deed on his own behalt 
and also on behalf of another as his general attorney, | 
admission by executant of the execution is enough | 
so far as he himself and the other are concerned, 
It is unnecessary for him to produce any power-of- 
attorney. Similarly the Sub-Registrar need not 
look, at that power-of-attorney for purposes of re- 
gistration. Kesheo Das v. Hari Das (6), Sitaram. 
Laxmanrao v. Dharmasukhram Tansukhram (7) and 
Arsha Bibi v. Ohhajju Mal (8), relied on. 

Where such a document is registered only against., 
the executant and .not against the other on +the- 
ground that the power-of-attorney held by the:exe- 
cutant does not comply with s. 33, Registration Aot, 
the dccument is registered against the executant so 
far as his individual right is co , and oan- 
not be deemed to have been registered so far as hie 
vicarious right is concerned. i 

It is only the act ofthe parties thathas got to 
be considered, and if the parties themselves intend- 
ed to perpetrate a fraud onthe law of registration, 
then the matter assumes a different complexion, but 
if on account of any action of the Sub-Regiatrar 
certain consequences flow, the act of presentation . 
itself will not be invalid. So where many persons 
exeeuts a document and present it before a Bub- 
Registrar within whose jurisdiction a part of the 
property comprised in the document is situated but 
the Sub-hegistrar 1eluses to legister it as ageinsi 
the executant owing the said past, the fact that 
because of this 1efueul the deed does not operate upon 
that part, has no eflect on the oziginal question of dub- 
Registrar's Jurisdiction. {p. 746, ool, z, p. 747, col 1L] 

ln such a case the portion ofthe property cannot 
be said to have been Actitiously entered in the 
document inorder to give jurisdiction to the *parti- 
cula: Sub-hegistrar, ıt the document relates to that 
portion of the propery for efective purpose of en- 
joyment or use. Collector of Gorakhpur v. Ram 
Sunder Mal (3), referied to, 
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The question whether the parties intended to 
commit a fraud on the law of registration isa ques- 
tion of fact, and like every other question of fact, it 
has got to be pleaded and proved. [p 747, col. 1.] 

It is quite true that an arrangement, before it can 
be called a deed of family settlement should princi 
pally aim at settling either the disputes of the family 
or preserving the family property or should aim at- 
the peace or security of the family or the honour of 
the family, butit does not follow therefrom that if 
over and above achieving the objecta mentioned 
above, certain other disputes with strangers— dis- 
putes which are intimately connected with membere 
of the family—are also settled, the document goes 
out ofthe dom&in of a family arrangement, An 
arrangement in which strangers are included will 
have the same binding effect on the members of 
the family so far as it deala with family matters as 
a family arrangement strictly so-called. |p. 747, 
col. 2, p. 748, col. 1 


Where by a family settlement no distinct title is 


conferred on anybody, but all that is done is that 
there is a relinquishment of claim by some person 


in respect of property assigned to another and 8 
recognition of the antecedent right of that 
person tothe property which falls in his share, such 
settlement does uot amount to an alienation by one 
member toanother Lai Oudh Behari Lal v. 


and Hiran Bibi v. Sohan Bibi (13), referred to, [p. 

749, coL 1] 

~ F.O. A. from the decision of the Sub- 

Judge, Azamgarh, dated August 17, 1931. 
Messrs. Mukhtar Ahmad and Mansur 
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Messrs. P. L. Banerji and K. L. Misra: 
for the Respondents. 

Bajpai, J.—This is an appeal by Sultad 
Ahmad Khan, minor, through his w 
friend Muhammad Raga, and arises out O 
a suit brought by him for the recovery of 
possession of certain immovable properties 
mentioned at the foot of the plaint by 
avoidance of a document dated December 
23, 1927. It isconceded that if this docu- 
ment is binding on the plaintiff, his suit 
cannot succeed. The transactions anterior 
to the aforesaid document are mentioned 
in the plaint and the disputes that arose in 
connection with those anterior transactions, 
are mentioned in the deed itself, but in 
order to make our judgment intelligible, 
it will be necessary to state them in some 
detail. The suit was dismissed by the trial 
Court in a very perfunctory judgment 
which hardly does any juslice to the 
complicated questions of fact and law that 
arise in the case, and hence the present 
appeal which has been argued ably by the 
learned Counsel appearing forthe parties. 
At the very outset it would be convenient 
to set forth the pedigree of the family which 











plays a prominent part in this litigation. 
Alam, for the Appellant. 
KARIM KHAN 
a ae | 
a Maula Bakhsh==Daulat Bibi Ali Bakhsh 
: | 
| i | Azimullah 
Siraj-al-Haq Muhammad Muhammad 
(defendant Umar Husain 
No. 1.) (defendant . (defendant 
No. 2.) No. 3) 
| g | | | 
Muhammad Muhammad Abdul Musammat Musammat 
Y Rafi Gaflar Shakuran Rafian Bibi 
| (defendant (defendant (defendant (defendant 
Sultan Ahmad No. 4.) No. 6.) No. 7.) No. 6.) 
(plaintiff.) < i 


After the death of Karim Khan, there 
was & suit for partition and rendition of 
account between the two brothers Ali 
Bakhsh and Maula Bakhsh which came up 
to the High Court in which the shares 
were separated and a decree for Rs. 15,000 
was passed in favour of Ali Bakhsh against 
Maala Bakhsno., In execution of this 
decrees, Ali Bakhsh got a half share of 
Maula Bakhsh put up to auction and 
pure@hased it himself in the years 1907, 
1908 and 1909. It might be mentioned 
here that village Lado did not stand in 


the name of Maula Bakhsh and that of his. 


wife Musammat Daulat Bibi, but the case 
of Ali Bakhsh was that that property also 
belonged to Maula Bakhsh and the sale 
certificate in respect to that property 
was optained on March 1, 1912 (p. 87), 
and the dakhaldehant was obtained on 
March 22, 1912 (p. 89). There is one 
other sale certiGcate at p. 71 of villages 
Sharfuddin patti and Megapur, dated 
August 11, 1910. The dakhaldehan? in 
respect of Megapur, Sharfuddin patti and 
Ballia Kalyanpur, dated October 3, 1910, 
is also on the record at p. 73. It appears 
that there was. some delay in applying for 
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delivery of possession as regards certain 
items of property,” and therefore Mania 
Baknsh applied on November 18, 1910, 
that the Oourt may order the Amin not to 
effect delivery of possession over certain 
portions of property in Ballia Kalyanpur, 
Megapur and Sharfuddin path. His objec- 
tions were allowed. 

On August 22, 1910, presumably while 
the proceedings regarding re-delivery of 
possession were in contemplation, Maula 
Bakhsh executed a sale deed of certain 
isolated plots in favour of one Mirza Taju 
Beg. Ali Bakhsh died in 1910. Azimullah, 
the son of Ali Bskhsh, also died some time 
after, and then two suits were instituted 


~ by the gongs of Azimullah against Maula 
~- Bakhsh. In Suit No. 31 of 1912 possession 


was sought of the properties over which 


_ Ali Bakhsh had failed to obtain possession 


(on account of the delay in applying for 


` delivery of possession. Suit No. 32 of 1912 
“ related to the property covered by the sale 


deed of August 22, 1910, executed by 


- Maula Bakhsh in favour of Taju Beg in 
which it was said that the sale deed was 


fictitious. Both these suits were pending 
in the Court of the same Subordinate 
Judge. On May 22, 1912, the parties 
entered into an agreement for reference to 
arbitration (p.91). The agreement speci- 
fically referred to the preperties in dispute 
in the two cases, bat added that if in dis- 
posing of the case it might be found neces- 
sary to decide any other family matter 
also, which was not in issue in the case, 
the arbitrators had right and power to do 
that also, The matter was, therefore, referred 
to arbitration through the intervention of 
Court under Sch. II, Civil Procedure Code. 
The arbitrators delivered two distinct and 
separate awards. In Suit No. 31 of 1912 
the award dated July 29, 1912, was a 
long one (p. 95) and divided tne family 
properties among the various members. 
It also provided that the defendants should 
pay a sum of Rs. 2,000 to the plaintiffs. 


' On the same date another award (p. 101) 


was delivered in Suit No. 32 of 1912 which 
was to the effect that the sale deed exe- 
cuted in favour of Taju Beg was fictitious 


- and without consideration and that accord- 


ingly the plaintiffs’ claim should be de- 
creed. The second paragraph of this award, 
which was the cause of considerable 
trouble later, may be quoted: 

“Let this be known that, in the award made by 
us, the arbitrators, in Suit No. 31 of 1912, the 
plaintiffs vs. Maula Bakhsh and others, we the 
arbitrators, have awarded the property objected 
ko, to the plaintife, but as this plaint is a sepa- 
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rate one, a decree is passed, in favour of the 
plaintiffs, holding that the defendants have no 
concern (with the property).” 

Both these awards were challenged by 
the plaintiffs and by Taju Beg separately 
wh» filed separate objections. As regards 
the award in Suit No. 31. of 1912, the 
Court on September 30, 1912, held (p. 325) 
that the arbitrators were guilty of mis- 
conduct inasmuch as they had made no 
attempt to examine the witnesses for the 
plaintiffs and had, in fact, wrongly refused 
to examine those witnesses and decided 
the case without taking any evidence of 
the plaintiffs. ‘The learned Judge accord- 
ingly ordered thatthe award should be set 
aside under Para. 15, Sch. IL, Civil Pro- 
cedure Code,but as regards one of the plain- 
tiffs Abdul Gaffar,.the Court held that he 
had been properly represenled by a next 
friend. Abdul Rafi, who had joined in the 
agreement to refer to arbitration, and 
accordingly his objection should be rejected. 
The final order passed by the Court was 
that: 


“The award is set aside and the case is restored 
to file, the date to be fixed for final decision. A 
copy of this judgment to be annexed with the record 
No. 32 of 1912." 


In Suit No. 32 of 1912, the learned Sub- 
ordinate Judge came to the conciusion that 


-for the reasons givenin the connected case 


the objections of Abdul Gatfar and Taju 
Beg saould be disallowed. and that ac- 
cordingly, a decree should be passed in 
terms of the award. Further, the objection 
with respect to the award be rejected, and 
the award be contirmed. Suit No. 32 of 
1912, accordingly terminated ina decree on 
September- 30, 1912, but Svit No. 31 of 
1912, having been restoréd to its original 
file was proceeded with and was ultimately 
decided on its. merits. The learned Sub- 
ordinate Judge passed a-decreein favour 


of the plaintiffs on May 12, 1913 (p. 113) 


and possession was awarded to the plain- 
tiffs over a six anna sharein Megapur, a 
five anna share in Sharfuddin patti and 
1] bighas odd in Ballia Kalyanpur. In 
this decree a list of the properties claimed 
by the plaintifs was given, 30 alsO was & 
list of the property uot claimed by the 
plaintiffs in that suit, as also a list of the 
properties which hadbeen sold before and 
which were not in suit as the plaintiffs 
claimed to be in actual possession. It is, 
therefore, clear that these two suite were 
disposed of separately -by two different 
awards, by two separate judgments and 
by two separate decrees. Hach judgment 
prima facie dealt with the property in 
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dispute in that suit, but the decree as pre- 
pared by the office of the learned Sub- 
Ordinate Judge (p. 103) in Suit No 32 of 
1912 went beyond merely incorporating 
the award which had been delivered in 
mee and added: i 
“per arbitration award it i 
that the defendants do gg ag 
2,000 out of the amount due to the plaintiffs 
under the decree... sand that the parties shall 
abide by the decision given in the arbitration 
award in respect of the claimed and unclaimed 
properties.” 
_ The date of the award ia not mentioned 
in the decree. It might, therefore, have 
been presumed that the award referred to 
therein was the award delivered by the 
arbitrators in Suit No. 32 of 1912 in which 
this decree was prepared, but unfortunately 
the provision as regards the payment of 
Rs. 2,000 to the plaintiffs by the defen- 
dants had not oceurred inthis award but 
was bcrrowed from the award in Suit 
No. 31 of 1912. Itis not quite clear what 
was meant by saying “that the parties 
shall abide by tke decision given in the 
arbitration award in respect of the claimed 
and unclaimed properties.” and itis due to 
the mistake made in preparing the decree 
which ordinarily ought to have been in 
strict accordance withthe judgment: deli- 
vered by the Court, that the entire future 
trouble has arisen. On February 17, 1915, 
Mohammad Yusuf, the father of the pre- 
sent plaintiff, and his brothers Mohammad 
Rafi and Abdul Gaffar executed a mort- 
gage deed (p. 131)-cf all the properties, 
that is, properties inherited from their 
father Ali Bakhsh and properties purchased 
at the various auction sales mentioned 
before, in favour of Bhairo Dayal Sahu. 
The mortgage was for a sum of Rs.3,000 
and carried interest at Re. 1-2-0 per cent. 
per mensem coinponndable avery year. The 
plaintiff's father Mohammad Yusuf died in 
1915 when, according to the age given by 
the plaintiff in the present plaint and also 
a5 given in an earlier litigation, the plain- 
tiff was only a few months old. On Febra- 
ary 19, 1917, Mohammad Rafi and Abdul 
affar, in order to pay the debt due to 
Bhairo Dayal Sahu, sold a moiety share of 
the mortgaged property to Bharosa Singh 
and others. This document did not include 
the pleintiffe’ chere in the sale deed because 
the morigagors were entitled toa ten anna 
eight pie share in the entire properties. 
The result of these two transactions, 
namely the mortgage deed of February 17, 
1915, and the gale deed of February 
19; 1917, was- that a half share of the 
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family property went away to strangers 
and over the rest of the property there 
was a heavy incumbrance, and il appears 
that at this time the two branches of the 
family joined together in order to defeat 


-the strangers or to buy them out. 


When Bharosa Singh applied for mut&e 
tion of names on the basis of the sale deed 
dated February 19, 1917, Rafi and Gaffar 
objected on the ground that the sale deed 
was not supported by consideration and 
Maula Bakhsh, who had not taken any 
steps so far to gethis name mutated in 
respect of the properties which had been 
taken possession of by Ali Bakhsh after 
the auction purchuse and which had been 
given back to Maula Bakhsh by the arbitra- 
tors under the award in Suit No, 31 of 
1812, applied on March 14, 1917, for 
getting his name mutated over several 
properties on the basis of the decree passed 
by the Subordinate Judge of Azamgarh in 
terms of the award. The curious part is 
that Rafi, who had been dealing with not 
only the properties which he had inherited 
from Ali Bakhsh but also those woich had 
been obtained from Maula Bikhsh under 
the auction sales, appeared on the same 
date (March 14, 1917) before the Naib 
Tahsildar professing to act as agent of all 
the persons concerned inclading the minor 
Sultan Ahmad and made an admission that 
the applicant Maula Bakhsh was entitled 
to get his name entered on the strength of 
the decree passed in terms of the award, 
It doss' not appear whether the Naib 
Tabsildar had before him both the awards 
and both the decrees in the two civil suits, 
but in the order granting mutation he 
Says: 

The facts of possession and death are proved 
from the statement of patwart. Oopies of decree 
and award are on the record, Also the state- 
ment of Abdul Raf, one of the opposite party, 
showing his admission has been recorded 
The case is uncontested and is beyond time, A 
penalty of Rs 2-8-0 should be 1m posed,” 
and it was, therefore, ordered that the 
names of Abdul Rafi, Gaffar and Sultan 
standing against the share be removed and 
the names of Maula Bakhsh and Siraj-ul- 
Haq, decree-holders, entered in equal shares 
in the khewat. This was the first step 
that was taken by the family to defeat 
Bharosa Singh On February 12, 1918, 
Sultan Ahmad with Mohammad Khalil as 
next friend sued to preempt the sale of 
February 19, 1917, by Rafi and Gaffar. 
We might mention that Mohammad Kha- 
lil is the brother of Mohammad Ismail 
who has been found in the present case to 
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be a creature of Maula Bakhsh. This suit 
was decreed by the triel Oourt in respect 
of all the properties covered by the sale 
deed with the exception of village Lado 
about which it was held that there was no 
custom. Bharosa Singh now sued for 
, possession of village Lado about which the 
pre emption suit had been dismissed. We 
do not know who the defendants to the 
suits were, because all that we have got in 
connection with this litigation is a judg- 
-ment of the High Court, but we might 
safely presume that Rafi and Gaffar and 
tbe sons of Maula Bekhsh who had 
managed to obtain mutation were im- 
pleaded. This suit was decreed in respect 
of khewat Nos. 2, 7 and 9 but was dis- 
_missed in respect of khewat No. 1 because 
, under the award, it was given to Siraj-ul- 
Haq. A Bench of this Gouri while dis- 
posing of the second appeal observed as 
follows : 


“The award was set aside in Suit No. 31 and it 
_ was confirmed in Suit No. 32. Now it is impossible 
to contend that the award was both valid and 
invalid except about different matters. In this state 
of affairs, in our opinion, the lower Courts were 
correct in-coming to the conclusion that it must 
- be understood that ‘the award of the arbitrators wag 
get aside so far as the matters in dispute in-Suit 
No, 3) were concerned, and it was confirmed so far 
as the matters in dispute in Suit No. 32 were con- 
cerned, and that the mattera which were in dispute 
in neither of these suits were altogether left un- 
touched by the Gourt. This being the view, which 
having regard to the conflicting decrees we are 
driven to uphold, the result is that so far as Mauga 
Ladopur is concerned, it must be ssid that the award 
was neither confirmed nor set aside by either of the 
-decrees in Suit No. 31 or 83,” i 


Their Lordships, therefore, confirmed the 
decree of the learned Dietrict Judge on 
July 14, 1922. Once again the family, 
therefore, had managed to defeat Bharosa 
Singh even in village Lado to a certain 
extent. “We have already mentioned that 
there was a heavy incumbrance on the 
entire property by reason of the mortgage 
deed executed by Yusuf, Rafi and Gaffar 
on February 17, 1915, and, therefore, on 
April 20, 1917, Siraj-ul-Haq in the name 
of Muhammad Ismail by purchase from 
Bhairo Dayal Sahu, the mortgagee, ob- 
tained an assignment of the mortgage deed 
in his favour. Although up till February 19, 
1917, when Rafi and Gaffar executed a sale 
deed in favour of Bharosa Singh and 
others, nobody seems to have laid any 
claim on the basis of the award in Suit 
No. 31 or onthe basis of the defective 
decree in Suit No. 32, yet when time came 
to oppose Bharosa Singh the attention of 
the family was drawn pointedly to the 
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awards and the decrees and attempts were 
made, which we have mentioned before, 
to hring the awards and devrees into pro- 
minence and to reap some advantage from 
them to the detriment of the stiangers to 
the family. In 1917 or 1918 (the date is 
doubtful, more likely it is 1918 than 1917), 
Muhammad Rafi applied to the District 
Judge of Azamgarh to be appointed a 
guardian of the person and property of the 
minor Sultan and a certificate of guardian- 
ship ‘p. 149) was obtained. This certificate 
expressly provided that the’ guardian 
should not mortgage or charge of transfer 
by sale, gift, exchange or otherwise, any 
part of the immovable property of his 
ward or leage any part of the property for 
a term exceeding five years or for any 
term extending more than one year beyond 
the date on which his ward would cease 
to be a minor without the express sance- 
tion of the Court previously obtained. 
The certificate, therefore, incorporates the 
provisions of s. 29, Guardians and Wards 
Act. 

There are no other transactions which 
require any further mention till we come 
to the document dated December 23, 1927 
(p. 239), a deed which forms the main 
plank in the defence case and which the 
plaintiff wants to avoid. The document 
styles itself a deed of settlement by way 
of a deed of compromise and in the plaint 
it has been described as a deed of family 
settlement. The parties to this document 
were: (1) Maula Bakhsh, (2) Siraj-ul-Haa, 
(3) Muhammad Husain, (4) Muhammad 
Umar and (5) Abdul Sattar Khan, execu». 
tants first party, (6) Muhammad Rafi and 
(7) Abdul Gaffar, sons of Azimullah, (8) 
Sultan Ahmad under the guardianship of 
Muhammed Raf, and (9) Musammat Rafian 
Bibi, executants second party, (10) Babu 
Bharosa Singh, (11) Brijbhukhan Singh, 
and (12) Musammat Kaplia Kunwar, exe- 
cutants third party and (13) Muhammad 
Ismail Beg. son of Mirza Taju Beg, exe- 
cutant fourth party. The docu- 
ment mentions all the transactions that 
we hare so far given and then mentions 
the various disputes that have arisen 
amongst the members of the family. It 
8898 : 

“Neither executant No. 8 (Sultan Ahmad) as 
the preemptor and mortgagor nor executants third 
party as the vendees paid the amount of the 
documents (the mortgage deed of 1915) nor, did 
executants Nos. 6, 7 and 9 apy any part, thereof 
although executant No. 9 (Musammat Raflan) by 
reason of the fact that the prior debt due by the 
ancestor was assigned (?) by Bhairo Dayal Sahu 


1938 


he liable for the same. But as she, as a matter of 
: ct, has not been benefited from any of the property 
eft by Azimullah, deceased, nor has she “any 
concern", she did not pay the debts. At all events 
a suit on the basis of the hypothecation bond in 
favour of Bhairo Dayal Sahu is about to be brought 
wan the entire property of executants Nos. 6, 7 
ae 8 in danger. For this reason executants 

os. 6 and 7also are about to bring a suit against 
executants third party on this tion that interest 
under the said document has increased as they 
(exeoutants third party) had not paid it and had 
not fulfilled the promise and that, as a matter of 
fact, they had not paid a large portion of the con- 
sideration of ¢he sale deed by reason of which the 
ssid vendors (executants Nos. 6 and 7) are entitled 
to damages,” 


Then the dispute regarding the proper- 
ties of Maula Bakhsh ea chee by Ali 
Bakhsh is mentioned and the respective 
claims of persons either on the basis of 
the award or on the basisof the auction- 
purchase are prominently stated, and 
towards the end the various executants 
say how far they have recognized the claim 
of certain persons and how fer to that 
extent they have relinquished their own 
claims. They further say: 

“Accordingly we, executants first and second 
perigee giveasa matter of precaution separate 

s of our properties in this document.” 
Finally, four lists are prepared, and i 
is said that list No. 1 shall. es in a 
igi a of executants first party, list 

0. 2 shall remain in the possession of exe- 
. cutants Nos. 6 to 8, list No. 3 shall remain 
in the possession of executants third party 
and list No. 4 shall remain in the posses- 
sion of executant fourth party. The deed 
dated December 23, 1927, isimpugned by 
“the plaintiff on the ground of defective 
registration and on the-ground that it 
transfers the minor's property and thus is 
beyond the scope of the certificated guar 
dian of the minor, and we shall deal with 
these two grounds in some detail. We 
shall take up the question of registration 
first. The submission on behalf of the 
plaintiff isthat a fraud was committed 
onthe law of registration inasmuch as it 
was presented before a Snb-Registrar 
who had no territorial jurisdiction in the 
matter. Another branch ‘£f the same 
objection is that even if it be conceded 
that a portion of the property, to which 
this document related did lie within the 
territorial jurisdiction of the particular 
Sub-Registrar, then by reason of the fact 
that registration was refused as against 
ong -of the executants wbo was the only 
person who was possessed of property 
within the jurisdiction of that Sub-Registrar, 
the’ said officer lost all authority in the 
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matter and the original presentation must 
be deemed to be invalid. 


Under s. 28, Registration Act, every 
document mentioned in 8. 17, sub-s. (1), 
els. (a), (b), (c) and (d)—and it ig con- 


ceded that the present dccument is one of 
such documents—shall be presented for 
registration in the office of 4 Sub-Regis- 
trar within whose sub district the whole or 
some portion of the property, to which 
such document relates is situate. Prima 
kak the document does relate to a tiled 
ouse together with all the rights therein 
in Mouza Sidha, Sultanpur, Tappa Donha- 
pargana Nizamabad (page 243), and this 
house does liewithin the territorial juris- 
diction of the Sub-Registrar of Azamgarh, 
It is, however, said that there was no 
dispute regarding this property and that 
this property was entered “fetitiously” 
within the meaning given to that expres- 
sion by their Lordships of the Privy Coune 
cil in several cases, and reliance is placed 
particularly on the cases in Harendra Lal 
Roy v. Hart Dast Debi (1), Mathura Pra- 
sad v. Chandra Narayan (2) and Collector 
of Gorakhpur v. Ram Sunder Mal (3). 
In Harendra Lal Koy v. Hart Dasi Debs 
(1) a house in Oalcutta was included in 
order to give jurisdiction to the particular 
Sub-Registrar and it came out in evidence 
when the document was put in Court and 
was attacked onthe ground of invalid pres 
sentation, that there was no such house in 
Galentta belonging to the executant. In 
Mathura Prasad v. Chandra Narayan (2) 
it appeared that a one kaurt share in a 
certain village was included and that share 
alone gave jurisdiction to the particular 
Sub-Registrar, but it appeared that the one 
kauri share had not been effectively pur- 
chased by the executant of the document, 
the mortgagor. It weuld, therefore, appear 
that in the two cases mentioned above, the 
properly did not, as a matter of fact, belong 
to the executants of the document, that 
in other words the property was non- 
existent. In the third case in Collector 
of Gorakhpur v. Kam Sunder Mal (3) a 
third of a sitting room it Gorakhpur was 

(D 41 O 972; 23Ind. Cas. 637; ATR 1914 P O 
M L J 80; (1814) M W N 462; 
W N 3817; 19 O LJ 484; 16 Bom, 
LR 300: 12A LJ 774; 1 L W 1050 (P O 


(2) 48 O 509; 63 Ind. Oas. 770; AIH 1021P O a; 
48 I Al¢7(BO). 
3) (1934) A L J 779; 150 Ind. Cas. 545; AT R 


61 I A 286, 5b A 468; 7 R P U 1; 1934 
LR 663; 110 WN 888: 40 L 
L R 867; 38 O W N 110} 


1934 P O 157; 
A L R 742; 1934 O 
W 317; 67 M LJ 274; 15 P 
(1934) M W N 751. 86 Bom. 
(P O). 
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included and it became obvious to their 
Lordships of the Privy Oouncil on the evi- 
dence in the case that this inaccessible 
item of property valueless tothe purchas- 
er was selected for service only in order 
‘that some colour for the registration of 
such deed in Gorakhpur might appear upon 
its face, thatthe property was of no real 
value and that not only from the interest 
in it conveyed but also from its land- 
locked situation it was a subject incapable 
of enjoyment by the purchasers. Their 
Lordships held that a fraud was practised 
on the law of registration, and 

“the word “fictitious” used in Harendra Lal Roy v. 
Hari Dasi Debi(1), ubi cit. is not confined to non- 
existing properties. It is satisfied if the deed 
does not “relate” to aspesified property for any 
effective purpose of enjoyment or use” 

It has been heldin Durga Prasad Sahu 
v. Tameshar Prasad (4) that if a property is 
entered into a deed simply for the sake of 
registration, the document can be presented 
to the Sub-Registrar within whose territorial 
jurisdiction that property is situate. Their 

ordships said that if the parties find that 
by selling a small bit of property they 
would have the convenience of avoiding a 
long and expensive journey, the inclusion 
of such property should not be treated as 
an act done only to. commit fraud on the 
law of registration. It is, however, said that 
the present case is not such a case and 
that the cbjection of including this pro 
perty was not that the document should 
in any way affect such property nor was 
there any dispute regarding such property 
but the only object of the parties was that 
the Sub-Registrar of Azamgarh might 
obtain jurisdiction in connection with the 
document. Mr. Mukhtar Ahmad on behalf 
of the appellant has argued that if there 
was any dispute, the dispute was between 
the sons cf Maula Bakhsh on the one hand 
and the sons of Ali Bakhsh on the other 
and that there was no dispute inter se so 
far as Maula Bakhsh’s branch was con- 
cerned and yet this small house was in- 
cluded, and ail that the document purported 
to settle was that although the house stood 
in the name of Abdul Sattar alone (Abdul 
Sattar is the son of Siraj ul-Haq) all the sons 
of Maula Bakhsh would possess the house. 
It is quite true that the main controversy 
was between the two branches, but when 
that main controversy was being settled, it 
is not unTreasonable to suppose that the 
members of one branch who otherwise were 
living in perfect amity should try and 


(4) A. IR 1924 All. 897; 82 Ind. Cas. 243: 46 A 
754; L ROA 609 Oiv, 
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dispose of a minor dispute as amongst 
themselves. Our attention has been drawn 
by the learned Counsel for the respondents 
to the fact that certain other properties stood 
in the name of Abdul Sattar alone and 
that there was some dispute as to whether 


these properties had been purchased 
benami in his name, and under the 
deed of December 23, 1927, these cis- 


putes were settled and it was agreed 
that most of the properties that stood in the 
name of Abdul Sattar should be deemed to 
be the prcperties of the entire branch of 
Maula Bakhsh. At p. 281 Abdul Sattar ia 
recorded as having purchased a small 
share in Ballia Kalyanpur, namely half of 
937 links. At p. 342 this share has been 
included in list No.1 which belongs to the 
branch of Maula Bakhsh. At p. 282 Abdul 
Sattar is shown as owning half of 2.559 
acres in Ballia Kalyanpur and at p. 242 
this item is also included in list No.1. The 
house in question appears to have been 
gifted to Abdul Sattar Khan by Badu 
Khan, 8 person related as grandfather 
to Sattar, and in connection with this 
house also there may have arisen a dis- 
pute between Abdul Sattar on the one 
hand and his uncles on the other. Siraj 
says: 

“Maula Bakhsh and Badu gifted their shares in 
the house to Sattar and the remaining share ofthe 
house which belonged to Taqi, Mariam Bibi and 
others was purchased by us benams in the name of 
Abdus Satter.” 

Sattar says: 

“In Ballia and Laro some zamindart and a house in 
Sidhe were purchased in my name. The money was 
advanced by my grandfather, father and uncles, 
There was a family dispute about these items of 
property. My chachas, wanted these items along with 
other items in Sidha. The Laro and Ballia property 
were given to my chachas. Sidha property was not 
givento them. The Sidha house was given to them, 
1 agreed to this” a 

Taqi, a witness for the plaintiff, and the 
vendor of a portion of the house in Sidha, 
admi's that there was a dispute and that 
it was settled by the deed of compromise, 
He says: 

“I and my brother have sold our shares in Sidha 
Sultanpur to Sattar, The price was paid to us by 
Maula Bakhsh. Sattar was only benamidar. Sattar 
has parchased shares of Musammat Gadi and Nabi 
Buxin Kalyanpur Maula Bakhsh paid the price, 
Sattar was benamtdar.”’ 

Lauter Le Saya: 

“That house originally belonged to Badu. I had 
half a share in that house I sold my own share tc 
Suttar, There was some dispute between the mem- 
bers of Sirajul's family, Maula Bakhsh had pur- 
chased some prope:ty in Sattar's name. Mula 
Bakhsh had purchased this house with his own money 
in Sattar's name,” 


The position, therefore, is that not only 
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` regarding this house in Sidha but also re: 
garding some other properties, there was 
a dispute and the dispute was that whereas 
Sattar was claiming those properties as 
his exclusive pronerty, his uncles were 
claiming them as joint property, and it was 
decided that some of those properties 
should be the joint properties of Maula 
Bakhsh’s branch and the zamindari in 
Sidha should be considered as the exclusive 
_ property of Sattar. The tiled house in 
Sidha had an existence in fact. The docu- 
ment did relate to that house inasmuch as 
it transferred it from the exclusive owner- 
ship of Sattar to the joint ownership of 
Maula Bakhsh’s branch and the house was 
capable of effective enjoyment. There is, 
therefore. no flaw in the act of presentation. 

The second branch ofthe contention con: 
nected with registration might now be 
dispored of. Sattar says that regarding his 
private dispute with his uncles, although 
there was an agreement, nothing was writ- 
ten down, because there were other quar- 
rels with Rafi, and as atthat time he was 
going away toancther country, it was set- 
tled that a compromise would be written 
which would settle all disputes, and he then 
executed a mukhtarnama in favour of his 
father andin that mukhtarnama he gave 
him power to get deeds registered on bis 
behalf. Hehad absolutely no objection to 
the deed of settlement and, if necessary, 
he could even then tender it for registra- 
tion and get the same registered. In this 
way the deed of settlement was executed 
by Siraj-ul-Haq on his own behalf and as 
the general attorney of Abdul Sattar Khan 
but the Sub-Registrar in his endorsement 
says that registration was refused on behalf 
of Abdul Sattar Khan. Thatis not quite 
an accurate translation. The words in the 
vernaculcr are aur mutalig Abdul Sattar 
ke registri se inkar kia gaya. They pre- 
sumably mean thatthe Sub-Registrar re- 
fused to register the document as against 
Abdul Sattar Khan. The Sub-Registrar 
was not examined in this case, and we do 
not know why he refused to register as 
against Sattar nor were any further pro- 
ceedings taken inthis matter and we can- 
not, therefore, discover the reason of his 
refusal with certainty. In the Conrt below 


as well ae before us, it was argned that the’ 


power-of-attorney executed by Abdul Sattar 
in favour of his father was defective and 
that power of-attorney could not be re- 
cognized by the registering authorities as 
giving the agent the power to get docu= 
ments. registered. Section . 35 enjoins on 
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the Sub-Registrar the duty of enquiring 
from the executant asto whether he has 
executed the document or not, and on cer- 
tain grounds like the denial of execution 
by the executant or ifthe executant is a 
minor, idiotor lunatic or if he bas died the 
registering officer shall refuse to register 
the document as to the person so denying, 
appearing ordead. It is, therefore, clear 
that a document may be registered as 
against persons who admit its execution 
and about whom nodefect appears and it 
may be refused as against persons about 
whom there is some defect. The words of 
tha Legislature “refuse to register the docu- 
ment astothe person so denying, appear- 
ing or dead” make this clear, but this was 
the view taken by their Lordehips of the 
Privy Council even before these words ap- 
peared on the Statute Book. In Muham.- 
mad Ewaz v. Bri; Lal (5;}, they held thatthe 
words : 

. “ifall or any of the persons by whom the docu- 
ment purports to be executed deny its execution, or 
if any such person appears to baa minor an idiot 
or a lunatic, orif any person by whom the docu- 
ment purports to be executed is dead and his repre- 
sentatives or assign denies ite execution, the 


registering officer shall refuse to register the doca- 
ment” 


must be read distributively and construed 
to mean that the registering officer shall 
refuse to register the document guoad the 
persons who deny the execution of the 
deed and quoad such persons as appear to 
be under ang of the disabilities mentioned, 
because any other construction would cause 
great difficulty and injustice and would be 
inconsistent with the language and tenor 
of the rest of the Act. The power-of-attor- 
ney is printed at p. 221 of the record and 
was executed on September 22, 1926. It 
was presented for registration the same 
day between the hours of 3 and 4 p.m. and 
the Sub-Registrar says that the execution 
and completion of this document was ad- 
mitted by Sattar Khan aforesaid. The 
document, therefore, was not executed be- 
fore the Sub-Registrar ; its execution was 
only admitted before him. Under s. 33 
Registration Act, only such a power-of- 
attorney shall be recognized as giving an 
_authorily to the agent to get the document 
registered asis executed before and then 
authenticated by the Registrar within 
whose district or sub district the principal 
resides. As we said before, the endorse- 
ment atthe back of the power of attorney 
shows that the power-of-attorney was not 
executed before the registering authority. 


(5)1A 465; 41 A 166; 3 Sar. 735 (P O), 
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The Sub-Registrar, therefore, might well 
have thought that the power-of-attorney 
was defective and that it did not authorize 
Siraj-ul Haq to get the document registered 
on behalf of Abdnl Sattar. It may, how- 
ever, be mentioned that all that s 35 re- 
quires ig that the document should be ad- 
mitted to have been executed by the 
persoan by whom it purports to be 
executed and it can be refused to be’ regis- 
tered as against him only if be denies the 
execution. The deed of settlement was not 
executed by Abdul Sattar but was executed 
by Sirajul Haq on behalf cf Abdul Sattar, 
and the view that we take is that Siraj-ul- 
Haq’s admission of its execution was quite 
enough so far as he himself was concerned 
or so far as Abdul Sattar was concerned and 
that it was not necessary for him to produce 
any power of-attorney nor was if necessary 
for the Sub-Registrar to look at that powers 
of-attorney for purposes of registration. 
This was the view taken in Kesho Das v. 
Hari Das (6), at p. 253* Sitaram Laxmanrao 
v. Dharmasukhram Tansukhram (7), and 
Aisha Bibi v. - Chhajjumal (8). As we 
mentioned before, we are only speculating 
as to why the Sub-Registrar refused to 
register the document eo far as Abdul 
Sattar was concerned, and on the basis of 
that speculation we have tried to dispose of 
the questions of law that arose in connection 
therewith. 

Be that as it may, registration was re- 
fused as against Abdul Sattar, and we can- 
not agree with Mr. Kanhaya Lal Misra, 
learned Counsel for the respondents, that 
although the endorsement says that the 
document is not registered on behalf of 
Abdul Sattar, the document should be 
deemed to have been registered on his be- 
half as well inasmuch asthe Sub-Register 
was wrong in his refueal. The case in 
Official Receiver v. P, L. K.M. R.M Chet- 
yar Firm (9) is an entirely different case. 
There the document was registered but the 
endorsement itself showed that there was 
an invalid presentation, and their Lordships 
held that there was nothing in the Act to 
prevent.a person from showing that the 
endorsement made by the Sub-Registrar was 


(6: 31 A 281, A WN 1899, 59. 

(7) AI R1927 Bom. 487; 103 Ind. Oas, 906; 51 B 
971; 29 Bom. L R 1124. 

(8) ATR 1994 All. 148: 74 Ind Cas.776 

(9) AT R 1931 PO 75; 181 Ind. Oas. 167: 58 TA 
115; 9 R170; 35 © W N'577: Ind Rul, (1931) P O 
159: (1931) A L J444; 530 LJ 373; 60 M L J 65%: 
193) M WN 615; 33 Bom. L R 867; 34 LW 86 

OJ. 
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inaccurate and the real facts were allowed 
to be proved. This is, if anything, a 
converse case. Here the document was not 
registered as against a particular person, 
and if anybcdy was aggrieved by that 
order, he ought to have pursued appropriate 
remedies provided by law. Nor can we 
agree with the contention for the respon- 
dents (although perhaps itis not necessary 
to decide that point for the purpose of the 
present case) that as the document was 
registered against Siraj it should be deemed 
to be registered as against Sattar as well. 
The argument is that Siraj filled two capaci- 
ties, one in his own right and the other as 
the general attorney of Abdul Sattar. He 
executed the document in these two ca- 
pacities and when the document was regis- 
tered as against Siraj it should be deemed 
that it was registered as against Sattar as 
well. The more reasonable View to take 
in a case like this is thatthe document 
was registered as against Siraj so far as 
his individual right was concerned and was 
not registered go far as the vicarious right 
of Siraj was concerned. 

The document must, therefore. be deemed 
tohave been not registered as against 
Sattar, and it iscontended by Mr. Mukhtar 
Ahmad, Counsel for the appellant, that 
Sattar's house, viz. the tiled house in 
Sidha, should not be deemed to be affected 
by the document, and therefore the only 
prperty which gave jurisdiction to the 
Sub-Registrar must be deemed to be non- 
existent so far as the deed of settlement is 
concerned. Thisdoes not appear to be a 
sound contention. An enquiry im this 
connection should relate to the time when 
the document was presented before the 
Sub-Registrar under s. 28. If the parties 
intended that the dccument should relate to 
a property lying within the territorial 
jurisdiction of a particular Sub- Registrar. 
the conditions laid down ins, 28, Regis- 
tration Act, are complied with, and if 
later by operation of law a fact contrary to 
the intention of parties is obtained because 
of non-registration, for any reasons what- 
soever, the matter is foreign and should not 
affect the original enquiry. The fact that 
because of the Sub-Registrar’s refusal, the 
deed doesnot perhaps operate upon the 
Sidha property, has no effect on the 
original question of the Sub Registrars 
jurisdiction. It is only the act of the parties 
that bas got to he considered, and if 
the parties themselves intended to per- 
petrate a fraud on the law of registration, 
then the matter assumes a different com- 
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plexion, but if on account of any action of 
the Sub-Registrar certain consequences 
flow, the act of presentation itself will not 
be invalid. 

The question whether the parties intend- 
ed to commit a fraud on the law of regis- 
tration is a question of fact, and like every 
other question of fact, it has got to be 
pleaded and proved. At this stage we might 
mention that although the plaint as it 
appears on the printed record does not 
contain any allegation regarding defective 
registration, an application was made for 
the amendment of the plaint on August 
13, 1930, and para. 15-A was sought 
to be added. This paragraph runs as 
follows : 

“This deed of family settlement made on Decem- 
ber 23, 1927,is invalid for this reason also, that 
it was not correctly executed, completed and 
registered, that the Bul Regictraf of Azamgarh 
- had no power to register the document aforesaid, 
that the house at Sidha Sultanpur was fraudu- 
lently included in the document to acquire the 
right of registration and that the said house did 
not, as a matter of fact, belong to the executants, 
_ hor was it intended to be transfered, nor was the 
valuation thereof correctly shown, nor was the 
stamp daty paid.” 

The amendment was allowed under an 
order of the Court dated August 14, 1930. 
These allegations were denied in the 
written statement and an issue was struck 
on the point which was decided by the 
Court telow against the plaintiff. It was 
the duty of the plaintiff to prove that the 
parties intended to include the Sidha house 
fraudulently in the document in order to 
give jurisdiction to the Sub-Registrar of 
Azamgarh, and if the plaintiff could have 
shown by evidence in the case or by the 
surrounding circumstances that the inten- 
tion of the parties was not tomake the 
document have any binding effect on the 
said house, then the matter would have 
assumel a different aspect. We have 
already stated whatthe disputes regarding 
this property were and we aie satisfied 
that such disputes did in fact exist and 
that it was the intention of the parties that 
the Sidha house should belong jointly to 
Maula Bakhsh’s branch instead of remain- 
ing the exclusive property of Sattar accord- 
ing to the deed of gift. If because of 
the fact ihat registration was refused as 
against Abdul Sattar, it may be argued 
that the document has no relation now to 
the Sidha house, that has nothing to do 
witle the original intention of the parties. 
Sattar even now says that he agreed, that 
he has absolutely no.objection to the deed 
of settlement and Ram Lakhan Singh a 
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witness for the plaintiff, has said that the 
igrarnama has been acted upon Under all 
these circumstances of the case, we think 
that there is no force in the plea taken by 
the plaintiff that the document was not 
validly presented for registration and 
therefore under s. 49, Registration Act, 
cannot be received as evidence of any 
transaction affecting the property com- 
prised in the document or that it cannot 
affect any immovable properly comprised 
in the document. 

Coming to the other important question 
raised by the plaintiff that the guardian 
Rafi exceeded his powers in executing this 
document on behalf of Sultan Ahmad, the 
plaintiff, because the effect of the doeu- 
ment is that some portion of the minor's 
property has been transferred and the 
conditions laid down in the ceftiticate of 
guardianship have been violated, we shall 
examine the document and see whether 
any portion of the minor's property has 
been transferred. As we have mentioned 
in the beginning of our judg nent, the dogu- 
ment has been called a deed of family 
settlement in the plaint and also in the 
application for amendment of the plaint 
and the argument comes with ill grace from 
learned Counsel for the plaintiff-appellant 
that the document is not a deed of family 
settlement. Relying on Halsbury’s Laws 
of England, Vol. 15, p. 2, it is argued 
that a family arrangement is a transac- 
tion between members of the same family 
which is for the benefit of- the family 
generally as for example, one which tends 
to the preservation of the family property, to 
the peace or security of the family and 
the avoidance of family disputes and liti- 
gation or to the saving of the honour of 
the family, and therefore it is said that as 
in the present document certain strangers 
are incladed, the deed ceases to be a family 
arrangement. Reliance is also placed on 
Mitter Sainv. Datta Ram (10), at p. 197* 
where Lindsay, J., discussing the document 
before him said : 

“One thing at least is apparent {from this state- 
ment of the facts and that is that all the persons 
concerned were members of the same family, i.e. 
the family to which Bapurao belonged, and in that 


sense, ıt may be said that the transactions entered 
into were between members of the same family 


‘and related to property belonging to’ that family 


concerning which there was some dispute.” 

It is quite true that an arrangement, 
before it can be called a deed of family set- 
tlement should principally aim at setting 

(10) 24 AL J185; 90 Ind. Oss. 1000; A IR 1998 
All. 194. 

“Pago of 24 A, L. J.—(Hd.] 
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‘either the disputes of the family or pre- 
serving the family property or should aim 
at the peace or security of the family or 
the honour -of the family, butit does not 
_follow therefrom nor has any case been 
‘cited at the bar that if over and above 
achieving the object mentioned above, 
certain other disputes with strangers— 
disputes which are intimately connected 
with members of the family—are also 
settled, the document goes out of the 
domain of a family arrangement. A rose 
by any other name would smell as sweet 
so an arrangement in which strangers are 
included will have the same binding effect 
on the members of the family so far as it 
deals with family matters as a family 
arrangement strictly so-called. If other 
extraneous matter have also been decided 
in the document under consideration, we 
shall examine it carefully to see if the 
minor has been prejudiced in any way by 
the inclusion of strangers to the family in 
the deed. Bharosa Singh is undoubtedly 
a stranger to the family and Muhammad 
Ismail Beg may also be zaid to be a 
stranger, although as Ismail Beg is only a 
benamidar for Siraj] and others, he might 
also be said -to be n member of the famuy. 
By the inclusion of Ismail, even if he be 
-considered to be a stranger, the minor does 
not lose anything. As a matter of fact he 
gains inasmuch as the mortgage of 1915 
“executed by the minor’s father has been 
extinguished by the deed of settlement. It 
was said that list No.4 isthe list of pro- 
pertics which have been given to Muham- 
mad Ismail, but a careful examination of 
the record has not revealed that any por- 
tion of ihe minor's property is contained 
in list No.4. Atp. 201 is asale deed by 
Muhammad Rafi Khan and another to 
Mirza Taju Beg, the father of Mubammad 
Ismail. This sale deed is dated June 7, 
1923, and this is not the sale deed which 
was cancelled in Suit No. 32 of 1912. It 
has not been shown that this property or 
auy portion of it was inherited by the 
minor from Ali Bakhsh exclusive of Maula 
Bakksh’s property. There are certain 
other properties entered in list No. 4 of Balia 
Kalyanpur and it has not been shown that 
those’ properties were included in the sale 
deed by Maula Bakhshto Mirza Taju Beg 
in 1910 The position, therefore, is thatso 
far as Muhammad Ismail is concerned, the 
minor has, if anything, derived an advant- 
age under the document in question. In 
the document itself Muhammad Ismail is 
put down as having become a party to the 
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deed of settlement on the ground of the 
ism-farzi purchase made by him. This is 
the purchase of 1917 by which the rights 
of Bhairon Dayal Sahu in the mortgage of 
1915 were purchased by Muhammad 
Ismail. There is no mention of list No. 4 in 
the bodv of the document, as indeed there 
is a mention of the fact that executants 
first and second parties have given separate 
lists of their properties in the document. 
This satisfies us that list No.4 has got nothing 
to do with the property with which the 
minor has any concern whatsoever. 

Now so far as Bharosa Singh is concerned, 
he hecame a party to the deed of settle- 
ment because of his purchase dated Fobru- 
ary 19, 1917. We know that after re- 


-peated litigation he was declared to be the 


owner in reapect of khewats Nos 2,7 and 9 
in village Lado. It is obvious that the minor 
can lay no claim to these khewats in his. 
own right. In the suit for pre-emption he 
admitted that this was the property of 
Rafi and Gaffar which they were com- 
petent to sell subject tothe plaintiff's right. 
of pre-emption. Sultan Ahmad never said 
that he had any right in these khewats 
independent of the 1ight of pre-emption 
and if Bharosa Singa’s rights in these 
khewats were acknowledged, tne plaintiff 
has in no wav been damnified. It appears 
that Bharosa Singh was included in order 
to make it absolutely clear that he would 
lay no claim to any property under his 
purchase dated February 19, 1917, ex- 
cepting kKhewats Nos. 2, 7 and 9 in village 
Lado. On bis relinquishing all such claims 
ne was relieved from the liability of paying 
portion of the mortgage money due to 
Siraj-ul-Haq. These seem to be the only 
reasons wny Bharosa Singh was included 
and in none of these properties the minor 
had any interest. The above investigation - 
has shown that Bharosa Singh and Muham- 
mad Ismail had absolutely different claims 
and interests—claims and interests with 
which the minor had no concern—and that 
for the rest the document prinzipally aims 


‘at setting the disputes of the members of 


the family, which disputes it was practi- 
cally impossible to settle without settling 
the disputes of Bharosa Singh and Moham- 
mad Ismail. 

It is then contended that there has been 
a transfer of the minor's property. If we 
are right in our finding that the deed is a 
family arrangement, then its true scope is 
the same as that of a document before the 
High Court of the North-Western Provinces 
in 1868 in Lala Oudh Beharee Lal v. Ranee 
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Mewa Koonwar (11) where the learned 
Judges observed: 

“The true ztharacter of the vransaction appears to 

us tc have been a settlement between the several 
members of the family of their disputes, cach one 
Telinquishing all claims in respect of all property 
In dispute other than that falling to his share and 
recognizing the right of the others as they had 
previously asserted it to the portion allotted to them, 
respectively. It was in this light, rather than as 
conferring a new distinct title on each other, that 
the parties themselves seem to have regarded the 
arrangement, and we think that it is the duty of 
the Oourts to uphold and give full effect to such 
an arrangement.” l , 
_ Itis clear that in this document also no 
distinct title was conferred on anybody, 
but all that was done was that there was 
a relinquishment of claim by some person 
in respect of property assigned to another 
and a recognition of the antecedent right 
of thal other person to the property which 
fell in his share. A similar question al- 
though in a different connection arose in the 
Full Bench case in Ram Gopal v. Tulshi 
= Ram (12) and Boys, J. delivering the judg- 
ment of the Bench quoted several cases of 
their Lordships of the Privy Council, and 
in particular, their judgment jn Hiran Bibi 
V. Soham Bibi (13), where their Lordships 
said ; 

“A compromise of this character is, in no sense 
of the word, an alienation by a limited owner of 
the family property but is a family settlement in 
which each party takes 8 share of the family pro- 
- perty by virtue of the mdependent title which if, 
to thatextent and by way of compromise, admitted 
by the other parties,” 

The learned Judge then observed : 

“These pronouncements of their Lordships of the 
Privy Council are gufficiently clear to put it beyond 
doubt that in the usual type of family arrange- 
ment in which there is no question of any property, 
the admitted title to which resta in one of the 
parties, being transferred to one or the other parties, 
there is no transfer of ownership.” 


What we have got, therefore, to see in 
the present case is whether any property 
in which the title of the plaintiff is admitted 
beyond any controversy has been transferr- 
ed to anybody else and we might say here 
that the plaintiff's litle is admitted beyond 
any controversy only in respect of the pro- 
perty which he inherited from Ali Bakhsb, 
namely the original 8 nunas share in the 
family properties and not any property 
which Ali Bakhsh purchased subsequently 
in execution of his money decree against 
Maula Bakhsh because it has been made 

abundantly clear that the other 8 annas 


(bl) 3A HORS, 

(12) 28 A L J 958; 116 Ind Cas. $61; AI R 1928 

_ All 611; 51 A 79; Ind. Rul (1929, All 653 (Œ B). 
(13) 18 C W N 929; 24Ind Cas 309; AIR 1914 

P 044; 87M LJ 149, 1 L W 648 PO). 
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share.is bristling with disputes. There were 
s0 many other instances of htigation and 
transactions in connection with the property 
which otiginally belonged to Maulla Bakhsh 
or Daulat Bibi before the auction-sale, and 
if any portion cf that property bas been 
putin another list not belonging to the 
plaintiff's branch, then that allo.ment is 
due to the fact that there was perhaps an 
antecedent title of the members of the other 
list. which was only acknowledged by the 
deed of settlement. 

An attempt was made by learned Oounsel 
for the appellant to prove thut some portion 
of such admitted property has not been put 
in list No. 2 and a portion of such property 
has been put in list No.1, and to that extent, 
there has been a transfer by the certificated 
guardian in violation of the provisions of 
s. 29, Guardians and Wards Act. So far 
es Megapur and Sharfuddin patti are con- 
cerned, it is quite clear that the plaintiff 
and his branch cf the family have eight 
annas out of 16 annas. So far as Balia 
Kalyanpur is concerned, there again it had 
not been shown to us in spite of desperate 
attempts made by Mr. Mukhtar Ahmad that 


any portion of the admitted property of 


the minor in Balia Kalyanpur has been 
putin list No.1. It must be remembered 
taat Ali Bakhsh had no share in Mauza 
Lado prior to the auction-purchase, and, 
therefore, if Mauza Lado has been put in 
part only in list No. 2, the minor has nothing 
to complain about. It is, however, said that 
under the pre-emption decree the plaintiff 
got eight annas in several propelties and 
as the plainlif's share in the undisputed 
property inherited from Ali Bakhsh was 
iwo annas eight pies, list No. 2 should 
contain at least ten annas eight pies of 
such properties instead of eight annas alone. 
We would have felt inclined to accept this 
contention for what it was worth, that is to 
say in connection with Mauza Megapur, 
Sharfuddin pati? and Balia Kalyanpur, if 
the plaintif bad satisfied us that the pie- 
emplion decree was executed. It is true 
that under the preemption decree, the 
minor's suit succeeded qua the above-men- 
tioned pioperties but he had to pay certain 
sums to the vendee and possibly certain 
sums to the mortgagee. We know that 
nothing was paid in cash to the morigagee 
Bhairon Dayal Sahu or to Muhammad 
Ismail, the benamidar of the deed of assign- 
ment cf April 20, 1917, or to Siraj-ul Haq, 
the real purchaser under the deed of assign- 
ment, end that it was only under the deed 
of settlement of 1¥27 that this. mortgage 


#0 
claim was wiped out.” It is also true that 
there is an allegation in the plaint that 
under an agreement the simple mortgage 
of 1915 was converted into a usufructuary 
mortgage deed and Siraj ul Haag was given 
possession over the mortgaged prorerty ard 
thus the mortgage has been wiped out but 
no evidence of the agreement has been 
produced. Oertain witness have been pro- 
duced and certain receipts have been pro 
duced but all that they show is that some 
people paid certain rents to Sirej-ul-Ha 
but nobcdy has come forward and sai 
that this was done under the agreement 
to which reference has been madein the 
plaint. We know that about the year 1917, 
collusive proceedings were going on and 
it may well be thatin order to show that 
possession was with Maula Bakhsh and 
others, tenants were directed to pay rent 
to Mauls Bakhsh or Siraj-ul-Hagq. The 
amount that was left for payment to the 
vendee Bharosa Singh has not been shown 
to have been puid to Bharosa Singh. Mr. 
Mukhtar Ahmad cn behalf of the appel- 
lant has sought permission to file additional 
evidence after almost the completion of 
arguments in the case in order to show that 
dakhaldehani over the -pre-empted property 
wag obtained by the mother. This docu- 
ment wess not produced in the Court below 
nor was any application accompanied with 
an affidavit, showing why the document 
was not prodaced at an earlier stage filed 
in this Court. We see no reason whatsoever 
for exercising our powers under O. XLI, 
r. 27, Civil Prccedure’ Code, under the 
circumstances mentioned above, and if we 
admitted fresh evidence, it would be neces- 
sary to give the other side an opportunity 
to rebut such inference as might be drawn 
from the production of tne document 
sought to be produced and this cage which 
started in the year 1930 would not come 
to a termination even now. We have some 
doubts as to the payment of the money 
found in the pre-emption decree to be pay- 
able tothe vendee. At p. 244 itis men- 
tioned thatthe executant third party, namely 
Bharoéa, the vendee in the pre-emption suit, 
shall take Rs. 200 from executant second 
party, namely Sultan Ahmad and others, 
Any advantage, therefore, which the plain- 
tiff seeks to obtain on the plea that there 
has been an unauthorised transfer by tke 
guardian of the minor's property in con- 
nection with the pre-empted property, 
cannot be bad inasmuch as sufficient mate- 
rials have not been placed before us, On 
this aspect of the case the position is that 
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there has been no unauthorized transfer by 
the guardian of the minor's properly. 
Some other questions were raised during 
the hearing of the case, but in the view 
that we have taken of the binding effect 
of the document of 1927, ib is not neces- 
sary to discuss them. It will serve no 
useful purpose to say what is our own 
view regarding the awards of 1912 or the 
decrees that were passed ia Suits Nos. 3l 
and 32 of 1912. Allthese matters have 
been settled and settled, we hopa, fcr good: 
by the document of December 23, 1927. 
We have examined this document with 
care in order to guard jealopely the interest 
of the minor and we find that if at this 
stage we proposed to cancel the document, 
we would have to adjust the equities that 
arise in favour of the various parties, and 
in this adjustment it might be that the 
minor might lose more than what he might 
gain by the avoidance of the document. Like 
the learned subordinate Judge we enteriain 
our own doubts about the present suit. 
Various allegations are made agaiost Raf, 
who, it is sa:d, did not protect the interests 
of the minor at the time of the settlement; 
and although another next friend figures 
in the plaint, Muhammad Rafi seems to 
be at the bottom of the case. Muhammad 


Taqi, a witness for the plaintiff saya: “Rafi 


and Sultan are joint in mess snd their 
business toois joint; Rafi always looked 
to the interest of Sultan.” | 

For the reasons given above, we dismiss 
this appeal. We might have had some 
hesitation in the matter of costs, but dur 
ing the pendency of the appeal the minor 
has attained majority and has applied to 
proceed withthe appeal in his own name. 
We, therefore, direct that he will pay the 
costs of this appeal. 

D. Appeal dismissed. 


p aaa sadarma 


LAHORE HIGH COURT 
Civil Reference No. 19 of 1936 
November 26, 1936 
ADDISON AND DIN MOHAMMAD, JJ. 
Mreses. MELA RAM-SHIB DAYAL— 
ASSES3E83 —PRBTITIONHRS 
versus 
COMMISSIONER or INCOME-TAX, 
PUNJAB—Oppositg Party 
Income tax—Assesgsee having main office and 
branch offices—Whether can have two prevtous years, 
one for head office and one for bra Accumula- 
tion of resultsof two years of branches and account- 
ing for them in one year's results of main office 
—Legality of. 
Where the agsessee has a main office and branches, 
6 
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he is entitled to have two ‘previous years’, one 
for the head office and one for the branches, but 
in his assessment he must add the results of the 
two each year and make his return on this basis. 
He cannot accumulate the results of two years of 
the branches and account for them in one year's 
resulta of the main office. 

C. Ref. from the Commissioner of [ncome- 
tax, Punjab, N.-W. F. and Delhi Provinces, 
dated June 1, 1936. 

Mr. Kirpa Ram Bajaj, for the Petition- 
ors. 

Messrs. J. N. Aggarwal, S.M. Sikri and 
M. M. Aslem Khan, for the Opposite 
Party. 

Addison, J.—A Division Bench of this 
Court required the Commissioner of Income- 
tax to slate the case of the’ Hindu un- 
divided fumily, Mela RamsShiv Dayal, 
and refer it to this Court and at the 
same time formulated the following ques- 
tion: 

“Whether in the circumstances mentioned in the 
order the losses of the branches ought to have been 
oe in the assessment year 1932-33 of the head 

06 


The facts are fully set out in the 
order of the Bench, dated February 10, 
1936,* and are amplified in the reference 
of the Commissioner. In the Commission- 
er’s opinion, the answer should be in the 
negative. The statement of facts shows 
that it has not beon established that there 
was a regular method of bringing into the 
books of the main shop the results of the 
branches for every 12 months’ period 
ending inthe main previous year. “Pre- 


vious year” is defined in s. 2 (11), Incomes 
he case for the assessee is that : 


tax Act. 
the main olficé'uses the Sambat year, which 
ended on March 19, 1951, whereas the 
branches. use the ordinary financial year, 
which ended on March 31, 1931. It was, 
therefore, argued that the aSsessee was not 
bound to include the profit or loss of the 
branches, as the ‘previous year’ of the 
branches expired a fewdays later than 
the ‘previous year'of the head office. 
Reference was made to para. 6 (viri) of the 
Executive Notes and Instructions regard- 
ing the Income-tax Law and Rules at 
p. 148 of the Income-tax Manual. This 
executive instruction runs as follows : 

“If an assesses closes his accounts in different 
dates for different businesses or different sections of 
the same business, or different sources of income, 
his income should be calculated separately for 
each business, section of business or source, ac- 
cording tothe accounting year adopted for it and 
the ggsregate of the incomes thus computed 
should be treated as the income of the previous 
year. Each of the years of which the income is 
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thus added together- must, of Gourse, satisfy 
the definition of ‘previous year’ in s. ¥% (11) of 
the Act with reference to the same year of as- 
sessment.” 

Whether this instruction is in accord- 
ance with law or not, is not very important 
as the assessee would be entitled to take 
advantage of it if il is in his favour, 
seeing that it has been published for 
general information. The scheme of the 
Act andthe definition of ‘previous year 
would, however, seem to show that there 
can be only one previous year in one assess. 
ment. The Income-tax Commissioner has 
remarked that he had no desire to go 
against the instruction embodied in para. 
6 (viii), but he says that the concession 
allowed by it does not mean that the 
assessee Can incorporate two years’ results 
of the branches in one year’s account on 
the ground thatthe two years’ results of 
the branches happen to come within the 
previous year of the main office. This is 
actually what the assessee is contending 
for. As we read this instruction it means 
that under it the assesseeis entitled to 
have two ‘previous years, -one for the 
head office and one for the branches, but 
in his assessment he must add the results 
of the two each year and make his return 
on this basis. He cannot accumulate the 
results oftwo years of the branches and 
account for them in une year’s results of 
the main office. For the reasons given, 
we answer the question in the negative 
and allowthe Commissioner bis costs. 

N. Answer accordingly. 





LAHORE HIGH COURT. 
Second Civil Appeal No. 674 of 1936 
November 26, 1936 
Tex OHAND, J, 
DAS MAL AND aNoTuBR—PLAINTI pps 
— A PPBLLANTS 
versus 
SUNDERSINGH—DBrEnpant AND OTaERS 
—PLAINTIFF8B—RaesPponpENTs 
Evidence Act (I of 1872), s. 145—Suit for declara- 
tion that house belonged to plaintif —Plaintif 
examining netghbour—Documents executed by him 
produced by defendant to contradict him—Admisz- 
sibility of documents, 
ere in a suit for declaration that a certain house 
was the plaintiff's, certain sale deeds executed by 
& stranger in respect of a neighbouring house, in 
which the house in dispute was described as be- 
longing to the defendant were produced by the 
defendant to contradiot the testimony of the stranger 
aforesaid who was examined by the plaintiff: 
Held, that the deeds could be taken into consider- 
ation by the Oourt. Lajpat Rat v, Pare Ahmad (1), dis- 
tinguished. 


ii 


159 
B.O. A. from the decree of the Senior 


Sub-Judge, Amritsar, dated March 13, 
1936. 

Mr. J. R. Agnihotri, for the Appel- 
lants. 


Mr. Indar Dev Dua for Mr. Ach ru Ram, 
for the Respondent (Defendant). | 

Judgment.—The main question in this 
Case was whether the house in dispute 
belonged to Guranditta, from whom the 
plaintiffs claim to have inherited it. The 
learned Senior Subordinate Judge dis- 
agreed with the finding of the Court of 
first instance, and came to the conclusion 
that the plaintiffs had failed to establish 
the ownership of the house by Guranditta. 
This is a tinding of fact based upon a con- 
sideration of the evidence led by the 
parties and it is not open to attack cn 
second appeal. Thelearned Counsel for the 
appellant contends that the Eenior Subor- 
dinate Judge had erred in relying upon 
Exs. P. W. No. 1-3, P. W. No. 1-4 and P. W, 
No. 1-5, which are sale deeds executed by 
a stranger in respect of a neighbouring 
house, in which this house is described as 
belonging tothe defendant, He contends 
that tbese deeds, to which the plaintif was 
not a party, were legally inadmissible, and 
the finding is vitiated by the circumstance 
that the Judge hae considered these docu- 
ments. In support of this contention the 
learned Counsel relies on Lajpat Kat v. 
Faiz Ahmad (1). That case, however, is 
distinguishable as the executant of these 
documents, namely, Lalli, was examined 
by the plaintiff himself as a witness in this 
case, and in order to contradict his oral 
testimony, as given in examination-in-chief, 
the defendant produced these documents. 
The learned Judge, therefore, cannot be 
said to have erroneously taken into conside- 
ration these documents. The rest of the argu- 
ment of the learned Counsel for the appellant 
is a mere Criticism of the view of the learned 
Senior Subordinate Judge, as to the credi- 
bility or sufficiency of evidence on the 
record. This, however, isa malter into 
which I cannot go in pecond appeal. The 
appeal fails and is dismissed. Having 
regaid to all the circumstances, and espe- 
cially the fact that the defendant denied 
the relationship of the plaintif with 
Guranditta and made scandalous and false 
allegations against the character of his 
widow, Musammat Alma Devi, lleave the 
parties to pear their own cosis throughout. 
"ow Appeal dismissed. 


(1) 8 Lah. 651; ATR 1927 Lah. 448; 103 Ind, Cas’ 
889; 29 P LRT 
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PATNA HIGH COURT 
Appeals from Appellate Decrees Nos. 803, 
804 and 805 of 1935 . 
February, .22,:19388 > 
AGARWALA AND Varma, JJe, 


BRAJA BEHARI DASS—APPBLLANG, - 


Ve TEUS ; : 


|| 


RAM NARAYAN RAI AND ANOTHBR—, 7: 


RESPONDENTS : : 
Bengal Oess Act (IX of 1880), ss 93, 4--Scope of 


—Oivrl Court, if can question decision of Cess De- - 
recorded ag tenure-holdera— - 
pee—Suit- by, 


partment—Defendants 
Assessment to cess at One anna perru 


3 


mAT 
» 
+" 


landlord for rent and cess—Defendants contending- . 


that they were occupancy raiyats within meaning of 
Cess Act, and rent being less than Re. 100, they were 
liable to one-half anna cess per ‘rupee— 
if can prevail. 
There can be no 


epartment hes acted ultra vires and imposed liabi- 
lity for cess on income which is not subject to cess. 


Section 93, Cess Act, ıs no bar to such a suit, that” `. 


jonténtion, . 


doubt that the Civil Court ‘has’ `’ 
Na to grant relief in a case where the Cess - 


ka 
"y 


is to say, while the section does not bar a suit to - 
establish that the amounts on which the defendants. - 


have been assessed, is not subject to the Cess Aot, at * 


all, it does bar a suit in which the contention.is, : 
not that the Cess Department acted ultra vires but: . 


merely that its decision 18 wrong. [p. 754, col i} 


The plaintiff instituted suits for recovery of arrears i 


of rent and cess. The defendants, who were record- 
ed in the Record of Rights us tenure-holders, at the 
cess valuation were called upon to file returns as 


* 
% 


tenure-holders and did so. They were accordingly . — 


assessed as tenure-holders. As tenure-holders the 
amount of cess for which the defendants were liable 
in respect of the khewate was at the rate of one 
anna inthe rupee. This was the umount claimed in 
the plaints. The defendants, however, pleaded that 
they were in fact occupancy raiyats within the 
definition of that te1m given in the Oess Act, inas- 
much as the rent of their holding wasless than 
Rs 100. Both the Courts below have held that the 
defendants are occupancy ratyats within the mean- 
ing of the Cess Act, and that accordingly the 
amount of cess recoverable from them is not at the 
rate of one anna, in the rupee on the an- 
nul value of their holdings but at the rafe of half- 
anna inthe 1upeson the amount of rent which they 


pay: 

Held, that the valuation made by the Oess De- 
partment was final forthe purposes of the Act and 
that 9.93 of the Oess Act, debarred that valuation 
being questioned in the Oivil Oourts, and that con- 
sequently the defendants were debarred from plead- 


ing that they were occupancy ratyate and not tonure- | 


holders. A great injustice would be done tothe plaint- 


iff (landloid) if the defendants’ contention were to - 
liable for | 


prevail, The plaintiff had been made 
cess on a valuation of which one of the items is the 
annual valuation of the defendants’ tenure If it 
were now held that the defendants were 
not tenure-holders, then the liability for this cess 
would fall on the plaintiff alone through no fault 
of his but because the defendants had fsiled to con- 
test the entry. It was for the Revenue Authorities 


to decide whether the defendants were tenure-hold~ / 


ers or cultivating ratyats for the purposes of the 
Cess Act. Kesho frasad Singh v. Ram Swarup 4har 
(1), followed, Secretary of State for indta sn Ooun- 
cil yv. Ramasray Singh (2; and Abdul Hasan 
Alt (3), disuunguished [p. 753, col 2] 

Per Varma, J.—The valuation roll published under 


v. Taj - 


+ 
` 

Rd 

. 


© 
ay 
Lah 


~ falling’ within 


x 
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8,-4895 of the Cess Act, has a binding effect on matters 
! jurisdiction of the- Civil Courts 
and under s. 93; only the Revenue Authorities will 
have the jurisdiction, to,reviee it, - 

. A. from: decision, of-thé District Judge, 
‘Purnea, “dated August 23, 1935, affirming 
a decision -of the Munsif, Purnea, dated 
July 28, 1934. 

+ Messrs...8. M. Mullick and Phulan 


“Prasad Varma, for the Appellant. 


- Ta ï 


i 
+ 


T of rent and cess. 


Dr. D. N. Mitter and Mr. D. C. Varma, 
for the Respondents. 

= Agarwala, J.—The plaintiff-appellant 
‘instituted three suits for recovery of arrears 
The defendants, who 


'“were--fecorded in the Record of Rights as 


+ 
- 
-> 


- called .upon 


Fa 


tenuré holders, at the cess valuation were 
1. to file -returns as tenure- 
‘holders’ and did -so,. They’ were accord- 
ingly assessed as tenure-holders on 


“Re. -565-5 with respect to khewat No. 2, 


“Rs. 122-8 with respect to khewat No, 3 and 
“Rs. 28 with- respect to khewat No. 4. As 
-tenure-holders, the’ amount of cess for 


‘which the defendants are liable in respect 
of these three khewate is at the rate of 


one anna in the rupee. This was the 
amount claimed in the plaints. The de- 
fendants, however, pleaded that they were 
in fact occupancy ratyate within the defi- 
nition of that term given in the Qess Act, 
inssmuch asthe rent of their holding was 
less than Rs. 100. Both the Courts-below 
have held that the defendants are occur 
‘pancy ratyais within-the meaning of the 
Oess.Act and that accordingly- the amount 
of .céss‘ recoverable from them js not at the 
Tate of one anna in the rupee on the 
annual value of their holdings-zbut at-the 
rate of half an anna in the rupse on the 
amount of rent which they pay. J 

In appeal the plaintiff-appellant relies 
on the decision of Koss, J. in Kesho 
Prasad Singh v. Ram Swarup Ahir, 9U Ind. 
Oas. 621 (1). In that case the annnal rent 
of the holding of the defendants, according 
to toe cess valuation; was Ks. Yo-t, and 
the rent payabie by them was ks. 31-0-6. 


" ‘Tne plaintitt ‘calimed to recover from the 


defendants cess ut the rate of 1 anna in the 
rupee on the annual value of the nold- 
ing. The defendant pleaded that since 
their rent was less tnan Ks. 100 tney were, 
for the purpvuses of the Uess Act, occupancy 
ratyats and lable only to pay halif an 
anna in the rupee ou the rent payable by 
them. Ihe defence was accepted in the 
lower Oourts. In appeal it was contended 
for the plaintiff tnar the Valuation made 
by the Ovss Department was tinal for the 
| (1) 40 Ind, Uas. 91; A I R 1996 Pat. 175. 
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purposes of the Act and that s. 93 debarred 
that valuation being questioned in the 
Oivil Courts, and that’ consequently the 
defendants were debarred from pleading 
that they were occupancy ratyats and not 
tenure holders. This contention was up- 
held by the learned Judge who dealt with 
the case in this Court. He observed: 

‘Tt is obvious that 8 great injustice would be 
done to the plaintiff (landlord) if the defendants’ 
contention were to prevaiL The plaintiff has been 
made liable for cess on a Yuluation of w ich ons 
of the items is the annual valuation of the defend- 
ants’ tenure. If ıt were now held that the dø- 
fendants were not tenure-holders then the habil 
for this cees will fall on the plaintif alone throug 
no fault of his but because the defendants had failed 
to contest the entry. In my opinion, it was for 
the Revenus Authorities to decide whether the de- 
fendants were tenure-holders or cultivating raiyats 
for the purposes of the Cess Act.” 

This decision is sought to be distinguish- 
ed by the learned Advocate for the res- 
pondents onthe ground that in that case 
the plaintiff had produced the cess valua- 
tion roll showing that the defendanis had 
been assessed to cess as tenure-holders. 
In the present case the copy of the cess 
Valuation roll which 5. 35 of the Act requires 
to ‘ve exhibited in the Collectorate is on the 
record, although it was not marked as 
an exhibit at the trial. In the judgment 
of the lower Appeilate Oourt, however, 
the annual valuation of each of the hold- 
jngs is stated without any indication of the 
source. from which the figures were de- 
rived. As we considered it necessary for 
the purpose of determinjng this appeal 
that the valuation roll should be taken in 
evidence, wa have admitted the document 
which is on the record-dnd which has now 
been marked as Ex. 1 inthis Court. Tae 
decision of Ross, J. is, therefore, not dis- 
linguishable from the facts of the present 
Case. 

It was next contended that that decision 
has in effect been overruled by a decision 
of the Division Bench in Secretary of 
State for Inata tn Council v. Ramusray 
Singh (2) That Was 8 case in wuicu tas 
plaintifs, who were culivating rusyats al- 
lowed dealers of cattle to noda hat upon 
their land for whico a fee was charged to 
the cattle dealers. Tney were calied upon 
under s. 24 of the Oess Act to muke 
a retarn for the purposes of cess Valua- 
tion and they were assessed on tne in- 
come which they derived frum the fees paid 
by the cattle dealers. Their objection to the 
assessment having been disallowed by the 
Board of Revenue and the authorities sub- 

(2) 12 Pat. 701; 145 Ind. Oas. 808, 14 P L TIH; A 
I R 1933 Pat. 430; 6 R P 208. 
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ordinate to it, they instituted a suit for a 
declaration that they were not liable to 
assessment on the fees derived from the 
cattle dealers. either the decisicn of 
Roes, J. nora 93 of the Cess Act was re- 
ferred to and the reason, I think, .is quite 
obvious. Therecan be no doubt that tke 

Civil Court bas jurisdiction to grant relief 
in acase where the Cess Department has 
acted ultra tires and imposed liability for 
cess cn income which is not subject to cess. 
Secticn 93 is no bar to such a suit, that is 
to say, while the section dces not bar a 
suit to establish that the amounts on which 
the defendants have been assessed, is not 
subject tothe Oess Act at all, it does bar 
a suit in which the contention is that not 
that the Cess Department acted ultra vires 
but merely that its decision is wrong. The 
Division Bench decision, therefore, in my 
Opinion, does not affect the decision of 
Ross, J. nor have any bearing on the 
present appeal. 

‘Tt was rest contended that Ross, J.B 
decision has been overruled by im- 
plication by another Division Bench in 
Abdul Hasan v. Taj Ali (3). The 
facts of hat case were that a tenure of 
300 bighas was held by a number of co- 
tenants on an annual rent of Rs. 560. The 
tenure was divided up between the co- 
sharers, each group of co-sharers agreeing 
that they were liable for the payment of 
their share of the rent only. By this 
agreement the defendants in the suit were 
liable for lees than Rs. 100 of the rent. 
The plaintif landlord claimed to recover 
cess from them at the rate of one anna in 
the rupee: The defendants contention was 
that as cultivating raiyats they were liable 
only for half an anna on the amount of 
rent that they paid. In this case also 
neither the decision of Ross, J. nor s. 93 
of the Cess Act was referred {o in the 
judgment of the High Court, nor does the 
report of the case indicate that the cess 
valnation roll was in evidence. Adami, J. 
in dclivering the judgment of the Court 
observed : 

“In deciding whether the defendants are liable 
to pay as tenure-holders or not, we have to con- 
sider the definitions given in the Oess Act and 
find out who is liable, and ifa person cultivates 
the land himself and pays rent not exceeding 
Rs. 100 he is a cultivating raiyat whatever may 
be the character of his holding under the Bengal 
Tenancy Act. The defendants in this case pay a 
rent under Rs 100, and, if they cultivate the land 


themselves, they will be liable only to pay cess at 
the rate of half an anna per rupee” 


+-(3) 6 Pat. 13; 102 Ind. Oas 365; 8 PLT 643; AIR 
1937 Pat. 270. a 
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The case was remanded to the Court be- 
low to determine whether the defendants 
did in fact cultivate the lands themselves. 
In the present case, in the returns filed 
by the defendants, they show themeelves 
as tenure holders and the actual valuation 
of their holding was sscertained at the 
figures already mentioned These circum- 


stances clearly prove that the defendants- 


were not cultivating the land themselves. 
This fact distinguishes the present case 
from the last-mentioned case. I am in 
entire agreement with the rdasoning of 
Ross, J. To hold otherwise would result 
in gross injustice. The result would be 
that the landlord would actually be liable 
fora greater amount of cess than he re- 
eceives from the defendants as rent and 
cess combined. This was clearly not the 
intention of the Legislature and there is 
nothing in the Act which coerces us to ac- 
cept this interpretation of its provisions. 

1 would, therefore, allow these appeals and 
set aside the decision of the Court below 
and decree the suits with costs throughout. 

Varma, J.—These three second appeals 
arise out of three rent suits instituted by 
16 annas landlord for recovery of rents and 
cesses in, respect of three tenures, khewata 
Nos. 2, 3 and 4 of Mauza Mateli Khem- 
chand, on seccount of the years 1337 to 
1340 Fasli. The defendants pleaded pay- 
ment, and as to the cess claimed, they 
urged that they were occupancy rayat, 
and as such, were not liable to pay more 
than half anna per rupee on the “Jama, 
They further pleaded that they were never 


required to-file ;any cess-return. The triak- 


Oourt held against the defendants on the 
plea of payment but as to the rate of 
ceas payable by them, it came to the 
finding that for purposes of the Cess Act 
they were cultivating ratyais and, there= 
fore, the plaintiff was not entitled to rea 
lize more than half anna in a rupee on 
the jama. The trial Court found that the 
defendants had actually filed cess-returns; 
but the learned Munsif was of the 
opinion that that fact would not operate to 
oust the jurisdiction of the Civil Court 
to grant telief to the defendants in 
respect of the cess claimed by the plaintiff. 
The view of the learned Munsif must 
obviously be in answer to some argument 
advanced before him that under s. 93 of 
the Cess Act (Bengal Act IX of 1880) every 
valuation made by the Collector shall be 
open to revision by the Commissioner or 
Board of Revenue and not otherwise. The 
lower Appellate Court upheld the decision 
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of the learned Munsif in its entirety. The 
suits were thus decreed for the rents but 
the amount of cess claimed by the 
Plaintiff was reduced to halfanna per 
rupee on the jama. Hence these appeals by 
he plaintiff. 


Mr. Sushil Madhav Mullick, appearing on 
behalf of the plaintiff landlord, urges that 
tthe Oourts below fell into an error of law 
in treating the defendants as culti- 
vating raiyats, having found that they 
lodged returns as tenure-holders. It has, 
therefore, to be examined how the Courts 
below came to hold that the defendants 
are Cultivating raiyats within the meaning 
of the Act. Exhibits 1 to 1 (b) are certified 
copies of the returns filed by the defend- 
ants in the year 1925 in respect of khewats 
Nos. 2, 3 and 4; and Ex.I (marked in 
this Oourt) is a copy of valuation roll 
prepared in the same year under s. 35 of 
the Act. It appears from Ex. I, the 
valuation roll, that these khewats were classed 
as sub-tenures and the valuation in respect 
of them was made as follows :— 


Khewat 


k Annual Amount of revenus or chaukidari 
0. 


value, chakran assessment payable on 
which deduction 16 to be made 
under s. 41 of the Act. 

















a, p. Rs. a p. 
2 565 5 0 7 5 S 
3 12 80 8 6 6 
4 38 0 0 4 0 0 


The-suits were filed on September 8, 1933, 
and ‘the plaintiff admittedly claimed cess at 
the rate of One anna in thé'rtupee.. , | 

The learned Advocate for -theappellant, 
relying on the decision of this Oourt in 
Abdul Hasan v. Taj Ali, 102 Ind. Cas. 365 
(3) and on several other decisions, nas 
argued that in dealing with cases for 
purposes of thé Cess Act one has to look 
at the-matter according to the definitions 
of the valicus natures of interests 


. the definitions given of them ın the 
Bengél Tenancy Act, and reters to the 
_ definitions of the terms “cultivating ratyat”, 
“tenure”, “estate”. and “nolder of an estate 
or tenure” in s. 4 of the Cess Act. Accord- 
ing to the Act ‘cultivating raiyat’ is a 
person cultivating lund and psying rent, 
therefor, not exceeding one hundred 
rupees per annum; “estate” includes all 
landg entered in the Collector’s registers, 
_or lands (other than the interest of a cultivat- 
ing ratyat) the revenue or rent ot which 
may be directly payable to the Collector, 
or land acquired by or under the. authority 
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given in the Act itselt and not according to 
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of Government for sale, grant, lease or 
clearance of waste lands; “tenure in- 
cludes every interest in land whether rent 
paying or not save and except an estate 
and the interest of a cultivating rarya; 
and “holder of an estate or tenure” means 
all or any of the holders thereof and where 
two or more persons are jointly holders 
thereof, they shall be jointly and severally 
liable under the Act. Now, in order to 
appreciate the evidentiary value of the 
valuation roll (Ex. I) we may look into 
the scheme of the Cess Act, as 
laid down in the various sections. Under 
s. 5 of the Act all immovable property 
shall be liable to payment of cess except 
as otherwise. provided in ss.2and 8; and 
under s. 12 the Board of Revenue may 
order a valuation ora re-valuation to be 
made of such properties in any district or 
part of a district after the expiration of 
the term of five years from the beginning 
of the year in which the cess was last 
levied. Section 14 provides that when 
such a valuation is to be made a proclama- 
tion is to be issued requiring every holder 
‘of an estate cr tenure liable to pay an 
annual amount of revenue or an annual 
amount of rent exceeding one hundred 
rupees to submit a return, and notices are 
served on such persons as provided in 
s. Lö to lodge returns before the Collector. 
Under s. 24 of the Act even a cultivating 
raiyat may, in the discretion of the Oollector, 
be served witha noticeto makes return 
and is thereupon bound. to comply with 
it and may be made liable to pay- 
ment of cess; and.#ndér the Note to the 
section a raiyat, when he sub-lets a part of 
his holding, nowever small, is to be treated 
as tenure-holder for cess Purposes. Then 


the valuation rolls are prepared, as proe 


vided in s. 34 of each estate within a 
district and of the tenures therein comprised 
from the returns lodged and the same 
are then published in the manner pres- 
cribed in 8. 39. It is through all this 
procedure that we get the valuation roll 
Wx. I in these appeals. Then s. 36 lays 
down that every kanang e and ee 
o made shall remain in force for a term 
of tive years from the date to be fixed by 
the Board of Revenue under s. 12, and 
thereafter, until another re-valuation and 
assessment in substitution therefor shall 
have been made and completed. The 
modes of payment of local cess by holders 
of an estate or a tenure, or by a cultivat- 
ing raiyat are provided in 8s. 41, * Finally, 
under s. 93 every valuation thus made is 
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open to revision by the Oommissioner or 
the Board of Revenue, and not otherwise ; 
but under s. 107 of the Act nothing done 
in accordance with the Act shall be deemed 
to affect the rights of any person in respect 
of any immovble property or any interest 
therein except as otherwise expressly pro- 
vided. ; 

That being so, the valuation roll (Ex. I) 
published under- s. 35 of the Oess Act has 
a binding effect on matters falling within 
the jarisdiction of the QOivil Courts. Ap- 
‘parently the attention of the Courts below 
was not drawn tothe provisions of s. 93 of 
the Act. 

We are referred to the decision of this 
Court in Secretary of State for India in 
Council v. Ramasray Singh (2). In that 
case the assessment was made upon an 
income derived from dealers of cattle, and 
it was held that in -those circumstances 
the plaintiff, who collected certain fee from 
the dealers, could not be construed to have 
the status of a tenure-holder in respect of 
the land on which the cattle fair was 
held. The learned Judges held : 

“It ia only the income derived bythe holder of the 
estate or of the tenure upon -which cess isto be 
assessed and in eo far as the cultivating raiyat is 
‘concerned, it is only upon the rent payable by him 


that cess isto be assessed, Under circumstances 


it is clear that the plaintiffs cannot 
cegses in respect 
of the holding", 
in determining the question whether the 
plaintiff in that case could Lave the status 
of atenure-holder, their Lordships -relied 
upon the Full Bench decision of the 
Oalcutia High Oourbxin Secretary of State 
or India v. Karuna Kanta Chowdhry (4). 
-. In the case ‘of Abdul Hasan v. Tes Alt, 


.be assessed to 
of any profit which they make out 


-102 Ind. Cas. 365 (3) the tenure was held - 


“by a number cf cosharer tenure holders, 
who subsequently ogieed with the landlord 
that each of them would pay his jama ac- 
‘cording to tLe amount of land held by him 
‘in the tenure, and the amount of jama paid 
by each of them was not more than 
Rs. 160. Upon these facts it was held by 
this Ccurt that the holders of the interest 
were cultivating raiyat and not tentre- 
holdeis as held’ by the lower Appellate 
- Court. But it.doesnot appear that in 
that case their Lordships’ attention was 
- drawn 16 s3. 93 of the Act. 
In the other case, relied upon on behalf 
- of the defendant-respondents, 7. e., the case 
of Sarat Chandra Deb.v. Dharant Mohan 
Roy, 113 Ind. Cas. 240(5) the ecntention was 
(4) 35 C 82. 
(5) 118 Ind, Cas, 240; 47 OL J 546; 


320W ; 
1928 OsL 508; 55 0 1306, DAN, 
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-that the defendants who cultivated the 29 


holdings were cultivating ratyats,.aS in 
respect of none of the individual holdings 
they paid arent exceeding Rs 100 although 
the total jama paid by them was more 
than Rs. 100. Their. Lordships of the 
Calcutta High Court took the view that in 
those circumstances the defendants were 
to be regarded as tenure-holders for 
purposes of the Cess Act. In that case 
also it does not appear that attention was 
drawn to s.93 of the Act. : 

In our opinion, these appeals are con- 
clusively determined by the decision of 
Ross, J. in Kesho Prasad Singh v. Ram 
Swarup Ahir (i). His Lordship held that 
according to s. 107 what is done under the. 
‘Cess Act is done only for the purposes of 
that Act and has no other effect on the 
rights of persons, and that s. 107 did not 
purport to modify the conclusive effect 
given by s.93 to the cess valuation. The 
valuation-roll is prepared under s. 35 of the 
Act, and under s. 93 cnly ths revenue 
authorities will have the jurisdiction to 
revise it. The defendants in these appeals 
are, therefore, bound by the entries in the 
valuation roll (Ex. 1). 

In this view of.the matter I entirely agree 
that these appeals must be allowed with 
costs throughout. | = 


D. f Appeals allowed. 
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NONI GOPAL GANGULY—Puaintir# 


Versus 
TRUSTEES ror ran IMPROVEMENT oF 
CALCUTTA—DEFENDANTS 

Evidence Act (I of 1872), s. 32 (5)—Horoscope 
—Admissibility of—Caleutta’ Improvement Trusts 
Act (V of 1911), s. 3L (b)—Rules under—R. 42 
(a)—PRules_ under Accounts Manual cannot derg- 
gate from fundamental rules. i a 
A horoscope may be admissible in evidence under 
s. 33, Evidence Aot but it must be “shown that 
the person. who prepared the horoscopé had special 
means of knowledge. Mahomed Sayedol Arvifin v. 
Yeohoot Gark (4) and Nirmalanalint Devi v. 
Kamalabala Dassi (5), relied on, Satish Chandra 
Mukherjee v. Mohendra Lal (2), held no longer good 
la 


w. 

Rules made under Calcutta Improvement Trust Ac- 
counts Manual (1933) would not be operative where 
they are in conflict with fundamental rules framed 
wt s. 31 (b) of the Oalcutta Improvement Trust 
Aot. The former Rules are only in the nature of 
directions. 

Messrs. S. B. Sinha and Shankar Banerjee, 
for the Plaintiff. 
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Mr. S. K. Gupta and Mr. A. K. Bhata- 
charjee for Mr. P. B. Mukerjee, for the De- 
fendants. 

Judgment. —This is a suit by an ex- 
employee of the Oalcutta Improvement 
Trust to recover Rs. 7,200 for salary and 
alternatively fcr damages for wrongful 
dismissal and/or wrongful termination of 
service and for costs. The plaintiff was 
employed by the defendant asa clerk of 
works and was retired on November 4, 
1933, on the ground that he had reached 
the age limit of 55 years, at which in the 
ordinary course the : defendants were 
entitled to compel their employees to retire. 
The plaintif contends that he was not 
99 years of age until November 15, 1933, 

at ke wag on leave on November 4, 
and that he was entitled to six months’ 
leave on full pay from the date on which 
he could be required to retire compulsorily. 
He has ¢laimed: (a) six months’ salary at 
Rs. 300 a month; (b) six months’ leave 
salary at Rs. 300 a month; and (c) salary 
during one year's extension of service. At 
the conclusion of the evidence, his Counsel 
stated that he would confine his claim to 
six months’ salary less two months leave 
salary received. This reduced the claim 
to Rs. 1,200in all. The plaintiff’s case is 
that he was born on November 16, 1878, 
and attained the age of 55 on Novem- 
ber 15, 1933, that he was granted two 
months’ leave on November 3, 1933, and 
was on leave at the time when the defen- 
dants professed to compel him to retire, 
and he contends that under the rules of the 
Trust he was entitled to six months’ Jeave 
subsequent to retirement, or alternatively 
to six months’ salary during service. The 
defendants contend that the plaintiff 
attained the age of 55 on November 4, 
that he knew and had admitted that he 
was due to retire from their service on 
that date and that he was estopped from 
denying that November 4, 1933, was the 
correct date of his retirement. They fur- 
ther contend that he was not entitled to 
any further leave thereafter. The follow- 
ing issues were framed: (1) On what date 
was the plaintiff born and therefore due to 
retire from the defendants’ service? Oan 
the plaintiff set up November 15, 1933, 
as the correct date on which he could be 
retired ? (2) Was the compulsory retire- 
ment of the plaintiff as and from Nov- 
ember 5,1933, wrongful? (3) What sum, 
if any, is the plaintiff entitled to recover ? 
(4) Did the plaintiff make any representa~ 
tion to the défendants by reason of which 
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their service fegister was altered ? Was the 
plaintiff aware of such alteration ? 

The plaintiff in support of hbis cese has 
sought to produce in evidence a horoscope. 
He states that this horoscope was made 
by his uncle who was a member of his 
joint family and a priest and who kept a 
“tole” or school: that the horoscope was 
made’ some three years after the birth 
from a note supplied by his mother and 
that his uncle is now dead. He admits 
that his mother is alive. The defendants 
objected to the admission of the horoscope 
in evidence and relied upon the decision of 
this Court in Bipin Behary Daw v.Sreedam 
Chunder Dey (1) and Satish Chandra 
Mukherjee v. Mohendra Lal (2). It is 
contended that the document is admissible 
under s. 32, Evidence Act. In the case 
in Bipin Behary Daw v. Sreedam Chunder 
Dey (|) @ statement by the defendant's 
deceased father as to the age of his son 
was held to be inadmissible on the ground 
that the rule which admits nearsay evidence 
in & pedigree case is confined tothe proof 
of the pedigree and does not apply to the 
proof of the facts which constitute a pedi- 
gree such as birth, death and marriage 
when they have to be proved for other pur- 
poses; and reference was made to the 
English case in Haines v. Guthris (3), 
In Satish Chandra Mukherjee v. Mohendra 
Lal (2) the horoscope made by a deceased 
astrologer was rejected on the ground that 
it was not shown that the person who 
made the Horoscope had any special means 
of knowledge, and that the question for 
decision (namely the minority of the plaintiff) 
was nol one either of relationship, blood, 
marriage or adoption. A similar question 
arose for decision in the Straits Settle- 
ments where the Evidence Ordinance is in 
similar terms of the Indian Evidence Act. 
There it was sought to prove an entry in 
a book in which the deceased father of the 
applicant recorded the births, deaths and 
marriages of the members of his family. 
The lower Oourts excluded such evidence, 
but the Privy Council held in Mahomed 
Sayedol Arifin v. Yeohoot Gark (4) that 
the rule in Haines v. Guthris (3) limiting 
hearsay to question of pedigree had no 
foundation in the Oolonial Ordinance and 

(1) 13 0 43. 

(2) 17 O 849. 

(3) (1885) 13 Q B D §18;58 LJ Q B 5281; 5i J, 

645; 33 W R 99; 48 J P 756. 

(4948 I A 256;39 Ind. Oas. 401; A I R 1918 
P O 242; (19162 A O 575;88 LJ POS: 115L T 
564, IZT LR 


678; 210W N 357; (1917) M WN 
162; 19 Bory LR. 157 (P O.) 
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they quoted with approval frome the judg- 
ment in a Madras case [Oriental Government 
Security Life Assurance Co., Ltd. v, Nara- 


simhachari, 25 Mad. 183 (5)] where the 
learned Judge says: 


‘The time of one’s birth relates to the com- 
mencement of one’s relationship by blood and a 
statement therefore of one’s age made bya decease 
person having special means of knowledge relates 
to the existence of such relationship within the 
meaning of s. 32, cl. 5, Evidence Act.” 


In view of these decisions, it appears to 
me to be quite clear that a horoscope may 
be admissible in evidence under s. 32 and 
that view has been adopted by this Oourt 
in the case in Nirmalanalini Devi v. 
Kamalebala Dassi (6). To that extent, one 
ground of decision in Bipin Behary Daw 
v. Sreedam Chunder Dey (1) can no longer 
be considered good law, while the other 
ground remains, namely that it must be 
shown that the person who prepared the 
horoscope had speciel means of knowledge, 
From the evidence I am of opinion -that 
the plaintiff's uncle had such special means 
of knowledge andI have decided that the 
horoscope is admissible. The plaintiff 
relies almost entirely on this horoscope in 
support of his plea that he was born on 
November 16, and if his statements regard- 
ing his uncle are true, that gentleman 
would have had special knowledge of 
‘domestic occurrences in the joint family. 
The evidence, however, is not the best evi- 
dence that could have been provided, for 
the plaintiff's mother is alive and it has not 
been suggested that her testimony was not 
available. Further, her note on which the 
Toroscope is based has not been produced. 
These considerations must lessen the value 
even if they do not affect the admissibi- 
lity of the document. The plaintiff says 
that he produced the horoscope when he 
- joined the Trust and that he made a 
- declaration regarding his age, and the 

horoscope bears the signature “D, Ghosal”. 

It is not denied that there was a clerk of 
thal name in the service of the Trust in 
1917, but there is-no evidence that the 
signature produced is the signature of that 
clerk. 

The declaration, however, bears the date 
November 16, 1878, and that is the date 
entered in the service register kept by 


the Trust. There is no other evidence how 


this entry came to be made, and I accept 
the plaintiff's story that it was taken from 
the date in his horoscope. The other evi- 


© 25 M 183; 11M LJ 379, 


. 6) 300 W N 838; 142 Ind. Oas 36; AI R 1933 
- Gal. 5l; 58 O LJ 283; Ind. Rul, (1933) Oal4319. 
i ` 
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dence bearing on the date of birth is the 
certificate from the Sibpur Engineering 
Oollege. The Trust bave calculated the 
age from that document on the footing that 
the plaintiff was 20 years three months old 
on February 4, 1899, when he ceased to 
be a student ofthe collége. It is contended 
that the age there mentioned may refer 
equally to the plaintiff's age on February 
21, 1893, the date on which the certifi- 
cate, was granted, and there is some force 
in this contention; but that was not the 
interpretation put upon the document by 
the Trust and no.such snggestion has ever 
been made before this trial. The evidence 
is that the Trust relied more upon the col- 
lege certificate than on the horoscope for 
determining the age of their employees. 
No explanation has been given for not pro- 
ducing the evidence of the plaintiff's 
mother and the note on which the horos- 
cope was based, and the plaintif bas not 
discharged the onus which lay upon him 
of proving the actual date of his birth. 
Ooming next to the question of estoppel. 
On December 16, 1932, the plaintiff rea- 
lized that he was nearing the age of 
compulsory retirement and wrote the letter 
of that date stating that he was born 
on November 5, 1879, and was then 5% 
years cne month old and asking for the 
office register to be corrected. There are 
two points to notice here: (1) that he gives 
the date of his birth as November 5, and 


-(2) that he gives: the year of his birth as 


1879. 1879 is admittedly incorrect. The 
plaintiff for the first time suggests that the 
date of his birth should be November 5, 
and not the 15th. He says that he had 
an interview with Mr. Mukherjee, head 
clerk of the Improvement Trust, and that 
he wrote this letter at Mr. Mukherjee’s 
dictation. This is denied by Mr. Mukherjee 
and I accept his story in preference to that 
of the plaintiff. The application was ad- 
dressed to the Chairman through the Ohief 
Engineer and the office stamp shows that 
it was received in the Engineer's Depart- ° 
ment on December 16, 1932, that is to say, 
on the same date on which it was writ- 
ten. The inter-departmental notes show 
that an inquiry was started on this letter. 
The Chief Engineer Mr. Atkinson the 
same date puts up anote asking when the 
plaintiff reaches the age for retiring. 
Mr. Mukherjee, the chief clerk, asks the 
i ears Department to verify the date 
oj birth from the service register. The 
date of birth as given is November 6, 
1878, and a note is made that he will com- 


1938 
plete the age of 55 on November 15, 1933. 
The head clerk then puts a note which has 
been the subject of considerable comment. 
He says: 

“As per service register the clerk of works is to 
retire after November 15, 1933, if no extension is 
granted (2); ag per college certificate submitted by 
the clerk of works thé retiring age will be Novem- 


ber 1934, as college certificate is always granted 
as a proof of the real age.” | : 

That note is addressed to the Ohief Engi- 
neer. All these entries are on 16th. On 
the following day, the Ohief Engineer 
writes to the head clerk “Please have the 
date in the service register corrected. 
How is it that a wrong date has been 
recorded?” Mr. Mukerjee notes “Mr. Gan- 
guly has been asked to correct, please 
keep pending”. That was on December 
21,1933. Mr. Mukherjee again addresses 
A o to the Chief Engineer on January 

, 1933: 

“I am sorry to trouble you again for which I 
regret. On recalculation and going through the 
service register of the clerk of works, Mr. Ganguly 
I find that as per college certificate he will be af 
the 55 years of his age on November 5, 1933, and 
he is due to retire from the service after November 
5, 1933, if no extension is granted, The entry 
in the service register is in order. The clerk of 
works Mr Ganguly, is not correct as stated in 
his application of December 16, 1983. Put u 
below. No further action is nesded at present. It 
may be filed.” 


There are no doubt considerable discre- 
Pansies in these notes of which no satis- 
factory explanation is forthcoming. The 
college certificate was evidently produced 
on December 16, by the plaintiff, but the 
head clerk through some mistake in his 
note of Decemper 16, took the date of 
birth from the plaintiff's application and 
stated tha: the plaiatifi's retiring age 
would be in November 1934. He stated in 
effect that the sérvice register was wrong 
and that the college certificate on which 
reliance was always placed for proving 
the correct age of an employee showed the 
retiring age to be 1934 which would be in 
conformity with the plaintiti’s statement 
in his application that he was boro in 1879. 
From his note of January 4, 1933, it ap- 
pears that Mr. Mukherjee had discovered 
that he had not taken the errect date 
from the college certificate for he now states 
that the retiriog date is 1933. He was cross- 
examined at some length about this date 
and about the statement that the service 
register wasin order. He states that the 
word “mot” had been omitted, and what he 
meant to write was that the ‘service register 
was notin order.” He failed to explain 
why, if that was so, ‘he wrote “no further 
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action 18 necessary’. However, I have no 
reason to doubt hisstatement that he had 
explained the matter to the plaintiff and 
that they had come to the conclusion bet- 
ween them that the date of retirement 
Two days 
later, on January 6, the Chief Engineer 
wrote to the plaintif stating that 
on reference to bis personal file he was 
due to retire from the service of the Trust 
on November 4, 1933, and that it was un- 
likely that he would get an extension of 
service. On August 10, 1933, the plaintiff 
applied for an extension of service yet he 
never suggests that his service did not end 
on the date mentioned by the Chief En- 
gineer in bis letter of January 6. The 
Chief Engineers minute with regard to 
that letter is: 

“Olerk of works, Mr. Ganguly, is due to retire on 
November 4, 1933. I wrote him atthe beginning of 
this year informing him that it is unlikely that he 
would be offered an extension So far we can 


foresee we shall be able to carry on next year with 
the remaining five clerks of works.” 


The minute came before the Chairman 
who noted that the plaintiff must retire in 
November in accordance with r. 25 a). 
On August 16,it was brought to the notice 
of the Accounts Department that discre- 


_ pancies existed with regard to the plaintiff's 


age which had to be reconciled. Mr. 
Mukherjee was asked to explain how in the 
service register the date of birth was Nov- 
ember 16, whereasin his note to Uhief En- 
gineer the date was mentioned as November 
5. Mr. Mukherjee again went into the matter 
and made a note onthe file which was 
afterwards pasted over by a subsequent 
note. This action has been severely 
criticized by Counsel for the plaintiff, but 
in my view there is nothing irregular or 
disadvantageous to the plaintiff in Mr. 
Mukherjee’s action. He has told us what 
the original note was, and his reasons for 
pasting it over and writing a farther note 
appear to me to be quite satisfactory. He 
is once more consistent in relying on tue 
college certificate as being the proof re- 
quired by the Trust for age. He, however, 
again makes an error, for ne says that tre 
Plaintiff in his application of December 16, 
1932, had stated that the date of his birth 
was November 5, 1878, though in fact 
the plaintiff has said November 5, 1879. 
Clearly what has happened isthatin the © 
first instance itwas the Sear which was 
called in question and Mr. Mukherjee has 
been careless with regard to the date cf 
the month. On this occasion it is the date 
of the month which is being called in ques- 
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tion nnd he is equally careless with regard 
to the year. The matter, however, was 
apparently settled in the office and the 
sefvice register was altered on August 
81, and November 5, 1878, wns definitely 
taken as the date ofthe plaintiffs birth. I 
-have already menticned the letter cf the 
‘Ohief Engineer of January 6, pointitig out 
to the plaintiff that the date of his retire- 
ment would be November 4, so that the 
plaintiff already had notice that that was 
the date which the Trust had calculated as 
the compulsory conclusion of his service from 
the date which they had in their- office. On 
Augnst 29, the plaintiff asked for leave for 
two months commencing from September 
1, 1933, but that application was refused 
owing to the texigencies of the service. On 
August 30, the Ohief Engineer wrote to the 
Ohairman a memorandum in which he stated 
. that the plaintiff was due for retirement on 
“November 4. That -.memorandaom referred 
to a personal alNowance for which the 
plaintiff had applied. For various reasons, 
which are stated, the Trust did not consider 
it desirable that the personal allowance 
should be granted and the notes bear an 
endorsement “Please show to Mr. Ganguly 
ae plaintiff] when he comes to office”. On 
ctober 12, 1933, the plaintiff made a fur- 
ther application for extension of service in 
which he referred to his previous application 
“I applied for an extension of my service 
for retirement which is on November 
4, 1933, under r. 25 (a)". So that once again 
he is accepting the date on which he isto 
retire as being November 4, 1933. On 
November 3, the plaintiff again applied for 
leave in the following terms : 
“Ag my dateof retirement from theservice of the 
Trust is the fifth instant, 1 beg to apply for leave on 


full pay for six months from this date as I was 
refused leave for the exigencies of service,” 


The Trust refused the application for six 
months’ leave on the ground that the plaint- 
iff had already been given the maximum 
_ leave acmissible under the Rules. On 
November 24, the plaintiff again made an 
upplication which commenced : 

“In continuationof my application for granting 
six months’ leave from Ngemban 5, 1933, the date of 
compulsory retirement... aa. 

It will be seen, therefore, that through- 
out all the negotiations and applications 
which the plaintiff was making he was 
continuing tomake them on the basis that 
the correct date on which he wasto retire 
from the Trust was November 4, 1933, and 
I have little doubt that at that time he 
knew that that wss the date which had been 
accepted by the Trust as the correct date, 
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and thatthe plaintif had also accepted it 
for that. purpose. Again, in un application 
on April 6, 1934, the plaintiff states that he 
worked upto November 4, 1933, the date 
of forced retirement, and does not suggest 


. that that date was incorrect. Finally, on 
- July 3,.1934, the plaintiff's solicitors wrote 


to the Board of Truetées giving the statutory 
notice that they proposed to take legal pro- 
ceedings In tbe particulars of their client's 
claim they state that : i 

“Our client was entitled to at least six months’ 
leave with full pay from November 5,4933.” 

The plaintiff in his evidence was .cross-, 
examined with regard to his failure to 
point out to the Trust that he contended 
that they were retiring him at the wrong 
date. He states that he accepted the date 
as given by thse Ohief Engineer, and 
towards the end of his cross-examination he 
stated that even when his first attorney's 
letter was written, he did not know what 
was the date of his hirth. He also said: 

“If at that time Ihad said that such and such 
was the date of my birth, that would not have helped 
meinany way. 

And again he says that it was only two 
or three months before the writing of the 
second notice by his solicitors that he knew 
the date of his birth as stated in his- plaint. 
Yet, before that, he says: “I was all the 
time under the impression that my date 
of birth was November 5.” And finally he 
told the Gourt that he deliberately allowed 
the defendants to be undera misapprehen- 
gion because he wanted to attain his parti- 
cular object, viz., either an extension of 
service or leave at the particular moment. 
It seems to me perfectly clear that the plain- 
tiff had accepted the date which was in the 
Trust records after the matter had been 
gone into, vig. November 5, as the date of 


_ his birth, and November 4, asthe date on 


which he was to be compulsorily retired, 
and he isestopped from denying that that 
was the date of his retirement. 

Issue No. 2 must be answered in the 
negative. The first part of Issue No. 4 
must be answered in the affirmative, and 
the second part also in the affirmative. 
There is ample evidence that the matter 
was discussed with the plaintiff, and that 
he was sbown the notes which had been 
made by various members of the Board. 
The final question which arises is as to the 
interpretation of the rules. The plaintiff 
relied on r. 16 of the Rules on page 33 af 
the “Caleatta Improvement Trust Accounts 
Manual for 1933," and contends that any 
employee who happens to be on leave at 
the date of compulsory retirement, must 


1938 
automatically get six months’ extension of 
service. His contention is that cn Novem- 
ber 15, when he reached the age of 55 years, 
he was actually où- leave, and, therefore, 
-that he is entitled to six months’ leave from 
that date. In my view r. 16 cannot bear any 
such interpretation; und ifit does, it seems 
to me that it would conflict with r. 42 (a) 
of the Rules made under s. 31 (b), Calcutta 
Improvement Act. Rule 25 (a) states that 
an employee shall ordinarily be required 
to retire on attaining the age of 55. Rule 
42 (a) statés that leave to the credit of an 
employee shall laps on his attaining the 
age of 55 unless he has previously applied 
for leave and been refused‘on the ground 
of the exigencies of service, in which case he 
may be granted, after the date of retirement 
the amount of leave so refused subject toa 
maximum of six months. The plaintiff here 
was granted the amount of leave which had 
been refused owing to the exigencies of 
service, viz., two months. The Trustees have 
a discretion asto the amount of leave, if 
any, which they will grant, and ifr. 16 on 
which the plaintiff relies can bear the in- 
terpretation that they are bound to continue 
an employee in their service for six months 
if he was on leave on the dateon which his 
service concluded, that would be in conflict 
with the other Rules to which I have refer- 
red. 

Tthas been pointed out that the rules in 
the Accounts Manual are on a different foot- 
ing to r.42 (a), being made unders. 138, 
Calcutta [Improvement Act, and are merely 
intended forthe guidance of persons em- 
ployed under the Act. They are only direc: 
tions and would not be operative if in con- 
flict withthe fundamental rules. Rule 16 
cannot,in my opinion,bear the interpretation 
sought to be placed uponit. The plaintiff 
has failed to show that he was wrongfully 
dismissed or retired and his suit is dismiss- 
ed with costs. 

D. Suit dismissed. 
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The principle of res judicata governs cases where 
the matter in issue is the same and has been pre- 
viously decided by a competent Oourt. For in- 
stance, when a Court has exclusive jurisdiction to 
try any matter, its decision on that point will 
operate as res judicata. Oonsequently, when a QOourt 
having jurisdiction to decide a pointjhas decided 
it, the decision will operate as res judicata when 
the same matter arises in another suit, though 
the former Court was not competent to try the 
subsequent suit. Fagal Hussainv. Jivan Shah (1) 
and Kapuria v, Ganga Devi (1), distinguished. 

5 ©. A. from a decree of the District 
Judge, Lahore, dated July 16, 1935. 

Messrs. Kidar Nath and Badri Nath, for 
the Appellant. 


Mr. Partap Singh, for the Respondent. 


Judgment.—The plaintiff who is’ an 
agent of the defendant Insurance Oo, in- 
stituted a suit in the Court of Subordi- 
pate Judge, Fourth Olass, for an account, 
claiming commission due to him for trans- 
actions between January 1, 1932, to August 
3, 1932. He had previously instituted a suit 
for Rs. 108:15-0 in the Small Cause Court, 
claiming commission from January 1, 1932, 
to March 51, 1932. Both suits were based 
on an agreement between the parties dated 
September 21.1927. The previous suit in 
the Court of Small Causes was dismissed on 
the finding that the plaintiff had violated 
the terms of the agreement by joining a 
rival concern and thus lost his right to the 
commission. It has been held by the 
Courts below that this finding operates as 
res judicata inthe present suit and con- 
sequently the suit has been dismissed, 
From this decision, plaintif appeals. It 
is not denied that the plaintiff's claim was 
based on the same agreement in both 
the suits, butit is urged that the case 
was not covered by s. 11, Civil Proce- 
dure Oode, and hence the matter was not 
res judicata. It was contended that the 
Small Oause Court which tried the previous 
suit was not competent totry the present 
suit, and hence s. 11 was inapplicable. 
Reliance was placed on Fazal Hussain v., 
Jivan Prasad (1) and Kapuria v. Ganga 
Devt (2). 

The decision of the point raised in this 
case turns upon the question whether s. 11 
is applicable to the present case, and if 
not, whether the matter In issue can he 
held to be res judicata on general prin- 
ciples independently of that section. S. 11, 
Oivil Procedure Code, has been interpret- 
ed toapply when the two Courts cone 

(1) 14 Lah. 389; 141 Ind Oss 454; A I R 1933 Lah, 
651; 34 P L R196; Ind Rul. (1933) Lah. 86. 


(2) 14 Lah, 437; 146 Ind. Oas: 880: AIR 1933 Lah, 
646; P' LR 817; 6R D 284, 


-Misser Raghubar Dayal v. Sheo 
- Singh (3). 


- Rao v. Ramchandra Rao (5). It 


~ 
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cerned have jurisdiction: cf 
Bakhsh 
But the principle of res qudicata 
is of wider application, as pointed out by 
their Lordships of the Privy Council in 
George Henry Hook v. Administrator- 
General of Bengal (4) and Ramchandra 
has been 
held to govern cases where the matter in 
issue is the same and has been previously 
decided by a competent Court. For 
instance, when a Oourt has exclusive juris- 
diction to try any matter, its decision on 
that point will operate as res judicata: cf. 
Velji Dayalji v. Firm of Nandlal (6), 
Hemraj Harnam Das v. Hargolal (7, 
Champat v. Toti Ram (8), Daulat Ram v. 
Munshi Ram (9) and Mauj v. Sardara (10). 
In the present instance, the Small Oause 
Court had jurisdiction to decide the 
validity of the agreement on which the 


concurrent 


' plaintiff's claim is based and consequently, 


the rule of res judicata would appear tc 
be applicable. The two rulings in Fazal 
Hussain v. Jivan Shah (1) 00 which the 
appellant relies are distinguishable as 
the rulelaid down therein applies only 
when a case falls within the four corners 
of s. 11, Civil Procedure Gode. I dismiss 
the appeal with costs. 

N. Appeal dismissed. 

(3) 9 O 439; 9 E A 197;4 Sar 395 (PO) 

09 48 0 499; 860 Ind. Oas. 631; AI 1931 P Cll; 
481 A167; 19A LF 366; 40 M LJ423; 22 MLT 
336: (1921) M W N 313; 33 OLJ405:3UP LR 
(P whee 23 Bom. L R 618; 250 WN 915; 14 LW 


921 (PO) 
(5) 45M 320; 67 Ind Oas. 408; AIR 1922 P O80; 


. 49 I A129; 30M LT 154; 2820WN713;36 0 LJ 


545; 16L Wi; (1922 MWN 359;3)} A L J 684; 43 
MLJ 78; 24 Bom LE 963(P O 


(B)A IR 1928 Sind 236; 94 Ind. Cas.423; 21 8L 
R 


25, 
7) A IR 1934 Sind 118; 152 Ind. Oas. 894; 7 


R 8 100. 
(8) AI R1934 Lah, 324; 150 Ind. Ong. 17;36P L 
E 64;6R L 831. 

(9) AIR 1933 Lah, 623; 143 Ind. Oas. 59; 31 P 
L 462; Ind! Ral (1933) Lah. 307. 

(10) A I R1929 Lah. 536-121 Ind. Oas.507; 11 


‘ Lah. LJ 248; 30 P LR 427; Ind. Rul. (1930) Lah, 


251. 
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under s. 6—Whether conclusive—Pre-emption dy 
landlord, whether independent of rights of mort- 
gagee—Price fixed by Revenue Officer, tf can be 
challenged in Civil Oourt—Price fixed in absence 
of mortgagee of holdtng—Hts order, legality of 
~Remedy of mortgagee—Mortgage security shifta on 
pre-emptton price—His suit to recover holding, 
propriety of—Mortgagee, +f without remedy— Cit 
Court, powers of—Interpretation of statutes— 
Statute ousting jurisdiction—Construction—A dyis- 
ability of amending Tenancy Act, to make it 
imperative for Revenue Officer to issue notices on in- 
cumbrancer, before fixing price under s. 6, pointed out, 

The value of the absolute occupancy right free 
from incumbrances as fixed by the Revenue Officer 
is conclusive. Section 6 (4) (e), O. Pe Tenancy Act, 
gives the landlord a substantive right of pre- 
emption when an absolute occupancy holding is 
sold in execution of a decrees obtained by any 
person other than the landlord. That right is 
independent ofthe nght of any mortgagee of the 
tenant right and is paramount, In addition to 
this, the value of the absolute occupancy holding 
as if it were not mortgaged or charged as fixed 
by the Revenue Officer is conclusive and cannot 
be challenged in Oivil Gourt in view of s. 105 (a) 
of the O P. Tenancy Act, 1920, unless it is 
clearly shown that either the 8. D. O.- had no 
juriediction to fix the price or that the. procedure 
followed by him was flagrantly illegal. Section 6 
does not provide for notice to the encumbrancers 
and it is, therefore, not imperative on the officer 
to give any notice to them. His order, therefore, 
cannot be declared illegal because he omits 
to do what the law never imposed any obligation on 
Ma to do. Ganeshrao v. Madharao (1), referred 
0. 

Where a tenant mortgages an absolute occupancy 
field and that field is subsequently sold to 
another creditor and the sale is pre-empted by the 
landlord, the original security geta converted into 
the pre-emption price so that the mortgage is 
lifted from the land and becomes attached to the 
pre-emption price. In these Saree er the sale 
of the holding in pursuance of the final decree 
for sale in the mortgage suit cannot convey any 
interest in the holding to the mortgagee purchaser, 
Consequently his suit to recover the holding is 
obviously misconceived. Jamna Daa v. Ram Autar 
Pande (2), Nanku Prasad Singh v. Kamta Prasad 
Singh 3) and Falakrishna Pal v. Jagannath Mar- 
wari (4, relied on. 

Statutes ousting jurisdiction of the Oivil Courts 
must be ve strictly construed. The Oivil 
Oourts must be presumed to have powers except 
to the extent that they have been taken away 
expressly by some statute. It must be presumed 
that the Legislature does not alter the law beyond 
what it explicitly declares either by express 
words or by necessary implication. 

Oase-law referred to.) 

t the Oivil Courts are not powerless to administer 
proper relief to the mortgagees in the circumstances 
where the Revenue Officer fixes the price as if there 
were no incumbranceson the land. The Revenue 
Officer has notbeen given any spezial powers to dis» 
tribute or dispose of ihe deposit of the amount of 
the purchase money fixed by the Revenue Officer, 
made by the landlord, under 5.6, O. P. Tenancy 
Act. Any order passed by the Revenue Officer in 
this behalf lies beyond the scope of the gpecial 
consequently 
8 105 (a)of the O. P. Tenancy Act, will not 
operate to deprive the Civil Courts of their indis- 
putable jurisdiction to direct how the sum de 


1938 


Pogited bythe landlord shouldbe dis of. Any 
order affecting the disposal or distribution of the 
deposit made by the Revenue Officer is, therefore, 
liable to be reviewed in Civil Courts as to itg 
legality, in view of the ascertained rights of the 
several claimants, The mortgigee, therefore, has 
only one alternative remedy, that is, to recover his 
mortgage debt from the pre-emption price which, 
he, in fact, ought to have claimed in his mortgage 
suit. The question is: whether he is entitled 
to that relief in his suit which purports to be one 
to recover possession. He must be given such relief 
as he is found entitled to get onthe facts proved 
in thecase The fact that he failed to ask for a 
decrees against the pre-emption price in his pre- 
vious suit oďnnot preclude him from recovering 
that money which is only a security substituted 
for land. He would have the same right in respect 
a ae gum as he would have in respect of the 


To obviate unnecessary litigation in Civil Courts 
the Legislature may well consider the advisability 
of making it imperative on the Revenue Officer to 
issue notices to all encumbrancers and others in- 
terested in the tenant right. To pass “an order 
behind the back of the person who is to be affect- 
ed by it, is contrary to the fundamental rule of 
aud: alteram partem. The inequity- is all the greater 
when the party is deprived of his Ocmmdn Law 
right of 1ecourse to Civil Courts as s. 105 (a), O. P. 
Tenancy Act,does. It is true that the order is 


capable of being set aside on proof of fraud and. 


collusion, but it is by no means easy to prove fraud 
dnd collusion. ' 


8. O. A. from the Appellate decree 
of the Court cf the Dis'rict Judge, 
Hoshangabad, dated March 31, 1934, in 
O. A. No. 52 of 1933, confirming the dec- 
ree of tbe Court of the Additional Sub- 
Judge, Second Olass, Harda, dated March 
28, 1933, in O. 8. No. 192 of 1931. 


: Messrs. M. R. Bobde and K. B, Tare, for 
the Appellant, 

Mr. K. B. Sheorey, forthe Respondents. 

Judgment.—This appeal arises out cf 
a suit to recover possession of an absolute 
occupancy field No.10 of Mouza Nimsari. 
The facts which led to the suit are as 
follows :—The plaintiff was a mortgagee of 
the field in guit along with another field, 
both of absolute occupancy tenure, under 
a mortgage datsd January 31, 1917, exe- 
cuted by the tenant to secure a debt of 
Rs. 100. The plaintiff obtained on the 
basis of the mortgage a final decree for 
sale in execution of which the field in 
suit was sold andthe pleintiff became the 
purchacer: that was in 1930. After the 
Plaintiff's mortgage but before his pur- 
chase in execution, the field in suit was 
‘brought to sale by a creditor of the tenant 
in execution of asimple money decree which 
hee obtained in Civil Suit No. 71 of 1920. 
The field was purchased by one Sitaram 
for Ks. 525 in 1922.. The landlord exer- 
cised his rightof pre-emption under-s. 6 
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ofthe O. P. Tenancy Act, 1920, in tke 
Court of the Sub-Divisional Officer, Harda, 
who in accordance with s. 6 (5) of that 
Act fixed the value of the absolute occu- 
pancy right free of all incumbrances at 
Rs. 1,475. To these proceedings the plaint- 
iff was not a party, nevertheless he made 
an appeal to the Deputy Commissioner, who 
fixed the value of the holding, asifit were 
unencumbered at Rs. 1,430. The landlord 
appealed to the Commissioner but without 
success. Thereon he filed a third appeal 
before the Governor in-Oouncil and suc- 
ceeded in getting 8. D. O's order in 
his favour restored. The Hon'ble the 
Home Member in his order observed that 
the §. D. O's. order did not bind the 
plaintiff who was a mortgagee and that 
it was opento him to enforce his rights 
in any way he thought fit. 

It is pertinent to notice here that it was 
after the pre emption proceedings that the 
plaintiff filed his mortgage suit in 1999, 
In that suit the landlord Harbax (the 
defendants Nos. 2 and 2in this case are 
his legal representatives) was discharged 
from the suit in consequence of his having 
asserted his paramount title as the land- 
lord. In that suit one important fact 
seems to have escaped the notice of all 
patties, namely that as a result cf the 
pre-emption made by the landlord the 
original security had been converted into 
the pre-emption price sothat the mort- 

age was lifted from the land and 
eee attached to the pre emption price. 
In these circumstances the sale of the 
holding in pursuance of the final decree 
for sale could not convey any interest in 
the holding to the mortgagee-purchaser, 
consequently his present suit to recover 
the holding is obviously misconceived. 
Both the Courts below after considering 
all the facts were driven to this conclusion 
min the result that the suit was dismisg- 
ed. 


The plaintiff has preferred this appeal. 
A vigorons argument is addressed on hig 
behalf to show that the pre emption pro- 
ceeding to which he was not a party did 
not affect his right as a mortgagee and 
that the landlord, who was made a party 
in the mortgage suit, having -refused to 
redeem the mortgage the plaintiff was en- 
titled to possession of the land. Much 
capital is made out of the observations 
made by the Hon’ble the Home Member 
in his order. Our attention is algo 
invited to a case reportedin Ganeshrao v. 
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Madhorao (1)in which it was held that 
when a mortgagee is not made a party to 
the pre-emption proceedings, he is not 
bound by the result of the proceed- 


ings. 

The terms of sub-s. 5 of s. 6 leave 
tio room for doubt in our mind that the 
value of the absolute occupancy right free 
from incumbrances as fixed by the Revenue 
Officeris conclusive. Section 6 (4) (e) gives 
the landlord a substantive right of pre 
emption when an absolute -occupancy 
holding is sold in execution of a decree 
obtained by any person other than the 
landlord. That right is independent of the 
right of any mortgagee of the tenant 
right and is paramount. In addition to 
this the value of the absolute occupancy 
holding as if it were nob mortgaged or 
charged as fixed by the Revenue Officer 
is conclusive and cannot be challenged in 
Givil Court in view of s. 105 (a) of the 
C. P. Tenancy Act, 1920. Itis relevant to 
notice thatthe landlord had also a right 
to preempt the tenant right when the 
holding had been purchased by the 
plaintiff in execution of his mort- 
gage decree for sale in 1930 as the 
mortgage though made without his con- 
currence was effective aguinst him. The 
landlord, in any event, was entitled to pur- 
chase the holding leaving the mortgagee 


to work out his rights against the 
pre-emption price ONLY ....seserersserseereeeree 
When the 8. D. O. fixed the pre-emp- 


tion price without notice to the mort- 
gagee, he had immediately one course 
open ifhe thought that the order was 
illegal. That was to move the superior 
Revenue Authorities. He followed that 
course but he failed in the highest Reve- 
nue Oourt which confirmed theS.D. Os, 
order and left him to seek his remedy 
otherwise. Now where can he get his 
remedy? It can be only in the Civil Court, 
but the Civil Court is precluded under 
s. 105 (a) of the O. P. Tenancy Act, 1920, 
from interfering with the 8. D. O's. order 
fixing the value of the holding unless it is 
clearly shown that either the 8. D. O. had 
no jurisdiction to fix the price or that the 
procedure followed by him was flagrantly 
illegal. It is true that the plaintiff was not 
given a formal notice of the Ue na ii 
but it is evident from Ez. P-l9that the 
S. D. O. was aware of the existence of the 
mortgage in plaintiffs favour. Section 6 
does not provide for notice to the encumb- 
rancers and it was, therefore, not impera- 
tiye on the officer to give any notice to 
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the plaintiff. Can the S. D. O's. order be 
declared illegal becauss he omitted to do 
what the law never imposed any obligation 
on himto do? Weare, therefore, unable 
to see how, (withcut overlooking the deci- 
Bion reported in Ganeshrao v. Madhorao . 
(1) on the facts of the present case we 
can hold that the order in the pre-emption 
Proceedings was not binding on the 
Plaintiff. 

But it is urged that the effect of the 
Hon'ble the Home Member's order was to 
convey the holding tothe landlord subject 
to the plaintiff's mortgage. That order, 
if so interpreted, would be contrary to 
s. 6 (5)ofthe O. P. Tenancy Act of 1920, - 
which clearly lays down that a Revenue 
Officer should fix the value of the right 
in absolute occupancy holding as if it 
were not mortgaged or charged and that 
if the landlord is putin possession under 
sul-s. 6 the mortgage debt or charge shall 
be a charge on the purchase money in. 
exoneration of the land. This contention: 
must, therefore, be overruled. There is 
also another consideration against the 
appellant’s contention and it is that even 
on the assumption that the landlord pur- 
chased the holding subject to the plaintiff's 
mortgage, the purchaser of the mortgaged 
property ia not personally liable to pay 
anything in excess of the value of the 
mortgaged property. If the purchaser of 
the mortgaged property fails to redeem, he 
loses his right to the mortgaged property 
which in this case is not the holding but the 
pre-emption price. If authorities are 
néeded to support the proposition that 
subsequent transferee or a mortgagee of 
the mortgaged property does not become 
personally liable to pay, we may refer to 
Jamna Das v. Ram Autar Pande (2), 
Nankar Prasad Singh v. Kanta Prasad 
Singh (3) and Falakrishna Pal v~. 
Jagannath Marwari (4). 

In such cases as the present, the problem 
which in the interests of justice demands 
solution is whether the O:vil Oourts are 
entirely powerless to afford the mortgagee 
such relief as he is clearly entitled to get 
under the law governing the mortgages. 

(1) 31N L R 315; 152 Ind. Oas. 214, A I R 1934 
Nag 232;7 R N88. 

(2) 34 A 63; 13 Ind. Oas. 304; 160W N 97; 11 M 
LT 6,9A LJ 387; (1912) M WN 39;150 L J 68; 
14 Bom. LR 1:21 M L J 1158: 39 TA7(PO) 

(3) 360 W N 771; 95 Ind. Cas. 970; 3P L T6837; 
AI R1923 P O 54 a 

(4)59 O 1314; 140 Ind. Cas, 788; A IR 1932 OaL 


775; 36 OW N 709; 56 OLJ 187; Ind. Rul (1933) 
Oul 36, 
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The patent injusticé, which entails on 
the moitgagee, 19 glaringly illustrated by 
the order of the Hon'ble Home Member 
in this case andthe judgment ot Pollock, J., 
referred to above. The question is in- 
deed easy if the mortgagee pleads inthe 
Civil Gourt that the Revenue Officer's 
order fixing the value of the tenancy 
holding was obtained by fraud or col- 
lasion or was ultravires (see s. 44 of the 
Indian Evidence Act). But even when no 
such plea is raised, it appears to us that 
the Civil *‘Oourts are not powerless to 
administer proper reliefs to the mortgagees 
in the circumstances such as the present. 
It is a well-known rule of law that statutes 
ousting jurisdiction of the Civil Courts 
must be very strictly construed: Ghulam 
Hussain Lalji Sajan v. Clara D'Souza (5), 
Ah Mohamad v. Hakim (6), Raja Baldeo 
Das Birla v. Lalmaninath Sahi Deo (7), 
Seth Ganeshdas v. Hiralal (8) and Balaji 
Chindya (9). The Oivil Courts must be 
presumed to have powers except tothe extent 
that they have been taken away expressly 
by some statute. It must be presumed that 
the Legislature does not alter the law be- 
yond what it explicitly declares either by 
express words or by necessary implication. 
Now let us see to what extent s. 6 of the 
O. P. Tenancy Act implinges on the powers 
of the Oivil Courts. It says that the land 
Jord claiming to pre-empt should apply to 
the Revenue Officer (subs. 4). Then it 
confers power on the Revenue Officer to 
fix the value of the holding as if it wére 
unencumbéfed, and shifts the burden of 
‘the mortgage from the land to the purchase- 
money (sub-s. 5,; and lastly, it requires the 
landlord to deposit the amount of the 
purchase-money fixed by the Revenue 
Officer. There it stops. It must, therefore, 
be ‘noted that the Revenues Officer has 
not been given any special powers to 
distribute or dispose of the deposit made 
by the landlord. Any order passed by the 
Revenue Officer in this behalf lies beyond 
the scope of the special powers of the 
Revenuo Officer and consequently s. 105 
(a) of the O. P. Tenancy Act will not 
operate to deprive the Civil Uourts of their 
indisputable jurisdiction to direct how the 


(5) 53 B 819; 120 Ind Cas. 831; 31 Bom. L R 9&8; 
A I R1929 Bom. 471; Ind. Rul. (1930) Bom 34. 

6) 9 Lah. 504 108 Ind Oas 748; A I R 1923 Lah. 
121; 89 P L R 396. 

(¥)8 Pat. 122; 113 Ind, Cas. 681; 9P L T 627; 
A 1 R1928 Pat.615. 

(8) AIR 1926 Nag. 212; 90 Ind. Oas. 279. 

(9) A IR 1930 Nag. 205; 122 Ind. Oas. 703; Ind Rul, 
(1980) Nag. 181;13 N L J 33. 
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eum deposited by the landlord should be 
disposed of, Any order affecting the dis- 
posal or distribution of the deposit made 
by the Revenue Officer is, therefore, liable 
to be reviewed in Civil Oourts as to its 
Legality in view of the ascertained rights 
of the several claimants. To obviate un- 
necessaly litigation in Civil Courts the 
Legislature may well consider the advisabi- 
lity of making it imperative on the 
Revenue Officer to issue notices to all 
encumbrancers and others interested in 
the tenant-right, To passan order behind 
the back of the person who is to be 
affected by it is contrary to the fundamental 
rule of audt alieram partem. The inequity 
is all greater when the party is deprived 
of his common law right of recourse to 
Olvil Courts as s. 105. (a), C. P. Tenancy 
Act, does. It is true that the order is capa- 
ble of being set aside on proof of fraud 
and collusion but itis by no means easy to 
prove fraud and collusion. We hope that the 
Legislature will, in course of time, remedy 
the defect in s. 6 of the O. P. Tenancy 
Act, and thereby put an end to this patent 
injustice. 

In the state of the law, as pointed out 
above, the Civil Courts must exercise their 
undoubted power to relieve the parties 
from injustice. That they can do by vary- 
ing the Revenue Officer's order disposing 
of the purchase money (as being ultra 
vires) Without interfering with the pre- 
emption price fixed by the Revenue Officer 
which i8 intra vires, and therefore, not to 
be interfered with by a Oivil -Vourt, 
~The plaintiff, therefore, has only one alter- 
native remedy that is to recover his mort- 
gage debt from the pre emption price which 
he, infact, ought to have claimed in his 
mortgage suit. The question is whether 
the plaintiff is entitled to that relief in 
this suit which purports to be one to re- 
cover possession. We are conscious of the 
complexities of the_ situation in that the 
suit is not for recovering money but for 
recovering land. This relief was not asked 
for in the mortgage suit where it was open 
to the plaintif to do so, and that the 
other persons intereated in the holding as 
landlord, namely the fathers of the two 
defendants are not arrayed as parties in 
the present suit, but notwithstanding these 
difficulties, we are decidedly of the opinion 
that the ustice lies on the side of the 
plaintiff, and he must be given stch relief ag 
he ıs found entitled to geton the facts prov- 
ed in the case. The fact that he failed to 


“ask for a decree against the pre-emption 
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price in his previous suit cannot preclude 
him from recovering that money which is 
only a security substituted for land. He 
would have the same right in respect of this 
sum as he would have in respect of the 
land. The Courts below being conscious 
of the plaintiff's right, recorded their opinion 
that the plaintiff should file a sepa- 
rate suit. The absence of the other par- 
ties interested in the “holding as landlords 
is immaterial because the pre emption price 
was appropriated by Harbax who was 
the lambardar and was the predeces- 
sor-in-interest of the defendants in the 
present case. Out of the total pre-emption 
price of Rs. 1,475, Rs. 525 were paid tothe 
execution purchaser and Rs. 950 were al- 
lowed to be appropriated by the lambar- 
dartowards the satisfaction of his own 
subsequent mortgage. This the lambardar 
was not entitled todo as he was bound by 
the plaintiffs morigage which became 
attached to that money after his pre- 
emption. It is, therefore, obvious that 
Harbax was liable to pay Rs. 950 to the 
plaintiff. Harbaxia dead and the defend- 
ants who are respondents in this appeal are 
his representatives. It would be but 
right that they should be made to pay 
this amount to the plaintiff who alone is 
entitled to it. 

We, therefore, set aside the lower Appel- 
iate Court's decree and direct that the 
defendants-respondents do pay Rs. 950 to 
the plaintiff-appellant. “ln view, however, 
of the wrong stand taken by the plaintiff 
throughout the litigation, we are of the 
opinion that the plaintif is not entitled 
to any costs. We, therefore, order the par- 
ties to bear their own costs as incurred. 


D. Decree set aside. 


L anana anana nangani 
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Musammat QGHAFOORAN— DEFENDANT 
—APPHLLANT 
l VETSUS 
ABDUL HAMID——PLAINTIFF AND ANOTHER 
— DErenpANT—RBSPONDENTS 
Civil Procedure Code (Act V of 1908), Sch. I, 
para. 1—“ Person interested “—Proceeding ex parte 
against person tnicrested—Matier referred to arbitra- 
tion—Such person not joining in submisston— Award 
-Decree on award—Valtdtty—Such person, if can 
ai 1 against it. 
making a reference to arbitration, if the par- 
ties against whom pioceedings have been taken ex 
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parte or who did not appearat the trial have not 
joined, the reference to arbitration is invalid and 
the award is wholly void. Ifa pereon is ex parte 
in a suit, he does not thereby caasea to be a party 
intereted in the reference within the meaning of 
para lof the Seccnd Schedule of the Code of Vivil 
Procedure. In such circumstances an appeal does 
lie from a decree passed in accordance with an award 
purporting to bind a person who was ex parte and 
was interested in the proceedings but whd 
never submitted to arbitration or where there has 
been no agreement to refer at all Golenur Bibi v. 
Abdus Samad (4), Karam Bibi v. Muhammad Alam 
Khan (5), Imtiag Khan v. Dost Mohammod (6), 
Haswa v. Mahbub(7) and Potita Pevana Panda v. 
Narasinga Panda (84, relied on, A ia Prasad v. 
Badar-ud-Hussain (1), explained. 


F.C. A, against the decree of the Sub- 
Judge, Lucknow, dated May 2, 1936. ` 

Mr. Á. P. Singh, for the Appellant. 

Mr. S.C. Das, for Respondent No. 1, 


Judgment.— This isa first appeal by 
one Musammat Ghafosran from the judg- 
ment of the Civil Judge of Lucknow 
ordering that the plaintitt’s claim be dec- 


Teed in the terms of the award of an arbi- 


tration. There is a connected application 
in revision under s. 115, Civil Procedure 
Code, by Haji Abdul Ghafvor, another 
defendant against the same decree of the 
trial Court. 

This appeal and the application arise out 
of the following circumstances :— 

One Najib Ullah had three sons, Haji 
Abdul Aziz, Abdul Hamid, plaintiff, Acdul 
Ghaffoor, applicant in revision, and one 
daughter, Musammat Ghafooran, appellant. 


- We are not concerned with Najib Ullah. 


Haji Abdul Aziz died on the May 13, 1935, 
leaving certain property including hotel at 
Charbagh, East Indian Railway Station. 
Abdul Hamid instituted regular Suit No. 
74 of 1935 for partition of the properties 
of his deceased brother, Abdul Aziz. It 
was common ground between the parties 
that the shares in the estate of the deceased 
were 2-oth for each brother and }-5th for 
the sister, Musammat Ghafooran. The suit 
was contested by Abdul Ghafoor who 
contended among other things that the 
hotel in dispute had been jointly owned 
by him and the late Haji Abdul Aziz, 
and that after Abdul Aziz’z death, he 
was its sole owner.: Musammat Ghafooran 
put inno defence and the case proceeded 
against her ex parte. In due course issues 
were framed and a date fixed for .evi- 
dence, but ultimately after some talk of 
compromise the case was referred to abi- 
tration. To this reference, however, 
Musammat Ghafooran was never a party. 
We find from the English order sheet of 
the case printed at page 10 of the typed 


1938 


book that on February 4, 1936, the Febru- 
ary 14 was fixed for the signature and 
verification by the defendant No. 2 Musam- 


mat Ghafooran, of the submission to 
arbitration. On February 14 it is noted 
that 


“the defendant No. 2is absent. The Counsel for 
the plaintiff states that the defendant No. 3 will 
appear before the arbitrator”. 


The learned Qivil Judge thereupon 
granted the jcint applicaticn of the plaint- 
iff and the defendant No. 1, Abdul Ghafoor, 
for submission of the case to the arbitra- 
tors and directed that the arbitratcrs 
should file the award on March 17. 
Ultimately the award was filed on April 
15, 1936. Thereafter objections were filed 
by defendant No. 1 of which objection 
No. 12 is that defendant No. 2 did not at 
all join the arbitration proceedings. The 
Civil Judge dismiesed all the other objec- 
tions and thcse do not call for any 
consideration in this appeal. As regards 
objection No. 12, he said 

“The fact that the defendant No. 2 did not 
join in the arbitration does not render the award 


m 7 

See I L. R. 39 All. p. 489, Ajudhia Pra- 
sad v. Badar ul-Husain (1) and I. L. R. 32 
All. p. 657, [shar Das and others v. Keshab 
Deo and others (2). He accordingly dis- 
allowed the objections and directed that a 
decree be framed in the terms of the 
award. Itis against this orderthat the 
present appeal of Musammat Ghafooran 
and application in revision of Abdul 
Ghafoor have been filed. ; 

On behalf of Musammat Ghafooran it:is 
contended that as she was not a party to 
the reference, she is not bound by the 
award and the Oourt has erred in passing 
a decree against the appellant on the basis 
of the award which award is bad in law. 
Learned Counsel has referred to para. 1 
of the Second Schedule of the Code of 
Oivil Procedure which provides as fol- 


OWS: 

“(O) Where in any suit all the parties interest- 
ed agree that any matter in difference between 
them shall be referred to arbitration, they may, 
at any time before yur eens is pronounced, apply 
to the Oourt for an order of reference. (2) Eve 
such application shall be in writing and shail 
state the matter soughtto be referred.” 

It is quite clear in the present case that 
there was no agreement on the part of 
Musammat Ghafco1an and no application in 
writing by her that the matter in difference 
between the partiesshould be referred to 
arbftration. Prima facie it follows that 
the very foundation of a reference to arbi- 

(13 389A 489; 41 Ind Cas, 357;15 A L J 427, 

(2) 32 A 657; 7 Ind, Oas. 68; 7 A LJ 807, 
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tration was absent in the present case. 
On behalf cf plaintifi-respondent Abdul 
Hamid it is ecntended that inasmuch as 
Musammat Ghafooran never put in an 
appearance aud proceedings against her 
were ex parte, ste should be considered 
not to be a party interested, and hence the 
reference to arbitration in so far as it 
affects the matter in dispute between her 
and Abdul Hamid should not be set aside. 
The decision on the basis of the award 
should be treated as an ex parte decree 
against her. In this connection reliance 
was placed on a ruling of the Madras 
High Court reported in 31 Ind, Oas. 
p. 206, Vythinatha Aiyar v. Vatthilinga 
Mudaliar and others (3) in which it was 
held that the appellant was not a “party 
interested” within the meaning of para 1 
of the Second Schedule of the Code of 
Civil Preeedure and had no right to ap- 
peal, and that he did not even have any 
equitable claim to set aside the decree, 
for by remaining ex parte, he left the 
conduct of the suitin the hands of the 
Court and it was immaterial to him how 
the suit was decreed. It is noteworthy 
that one of the two Judges who were 
parties to this decision held that an ap- 
peal does lie from adecree passed in 
accordance with an award purporting to 
bind a person who never submitted to 
arbitration or where there has been no 
agreement to refer at all. On behalf 
of the appellant reference has been made to 
several rulings. One of these is reported in 
I. L. R. 58 Caleutta p. 628 Colenur Bibi v. 
Abdus Samad- (4) where it was held that 
. “an appeal lies where there is no valid sub- 
mission, for in that case there is no award on 
which tbe Court can make a decres, and such a 


decree, if made, is based on something which is 
not an award and is, therefore, appealable”. 

It is clear that the root point for de- 
cision in the present case is whether 
there was or was not a Valid submission 
to arbitration. As we have pointed out 
already, prima facie there was not because 
this was a case of partiticn in which all 
the three parties, that is the plaintiff and 
the two defendants could not but be 
interested parties. It was held by a single 
Judge of the Lahore High Oourt in the 
ruling reportedin A. I. R. 1929 Lahore 
page 477, Karam Bibi and others v. Muham- 
mad Aslam Khan and others (d) that 

(3) 31 Ind. Oas. 206; A I R1916 Mad. 660; 18 M LT 
374; 2 L W 860. 

(4) 58 O 628; 130 Ind. Oss, 20 ; 52 CL JI398;A IR 
1931 Oal 211;35 O W N 238. 


(5) A I R 1929 Lah. 477; 119 Ind, Oas. 235; Ind. Rul. 
(1939) Lah. 843. 
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making a reference to arbitration, if the 
parties sgainst whom [proceedings have 
been taken ex parte or who did not appear 
at the trial have not joined, the reference 
to arbitration is invalid and the award is 
wholly void. That view has been adopted 
by a Bench cf this Court in the ruling 
reported in 10 O. W. N. p. 790, Imtiaz 
Khan v. Dost Mohammad Khan and others 
(6) where it was held that if all the 
parties interested have not agreed that the 
matter be referred to arbitration, any 
award that may have been given is invalia. 
The learned Judges there remarked: 

“Tt is true that Auser Khan and Dost Muhammad 
Khan, defendants Nos. 2 and 3 did not appear, and 
proceedings were ex parte against them, but it is 
clear from the pleadings that they were highly 
interested parties, and in no sense meiely parties 

ro forma (the same is true of the present case). 
fn this connection there isa long chain of autho- 
rities cf which we may cite only two, namely those 
reported in Haswa v. Mahbub and another 1911 
A. L. J. 645 (7) and Potita Pavana Panda and others 
y. Narasinga Panda and others (1919) 42 Mad. p. 632 
(8) in support of the proposition that where all the 
parties’ intereeted did not agree thatthe matter be 
referred: to arbitration, any award that may have 
been given is invalid”. 

The learned Judges went on to quote at 
some length from the two authorities 
mentioned. In the second case quoted, 
namely that reported in 42 Madras, p. 632, 
Potita Pavana Panda and others v. Nara- 
singa Panda and others (8) it was speci- 
fically held that ‘if a person is ex- parte 
in a suit, he does not thereby cease to 
be a party interested in the reference’. 


In our opinion, bearing in mind the cir-. 


cumstances of the present: case, it would 
by no: stretch of imagination be possible 
to hold that Musammat Ghafooran was not 
a party interested within the meaning of 
ara, 
Oivil Procedure. It follows that the refer- 
ence was certainly invalid and the award 
which followed, thereon was not a valid 
award. In this connection we note that the 
learned Oivil Judge relied on the ruling re- 
ported in I. L. R. 39 All. p. 489, Ajudhia 
Prasad v. Badr ul-Hussain (1) but he evi- 
dently failed to take note of the passage at 
page 495" near the endof the judgment 
where Piggott, J. remarked: KEMA 
“More particularly I think that the point which 
was taken in the present case should always be 
carefully considered before a Oourt comes to the 
conclusion that the reference to arbitration was 
invalid, namely whether in the circumstances of the 
(8) 10 O W N 790, 147 Ind. Cas. 1893; 17 RD 764; 
LR 14 A (O) 613; A I R 1933 Oudh 384,8 R,O 249. 


19:1) A L J 645; 10 Ind. Cas. 559. 
49 M 639; 51 Ind. Oas. 155;,36 M LJ 538, AIR 


1930 Mad. 852. 
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articular case the reference to arbitration may not 
ave involved a virtual, if nct an express abandcn- 

ment by the plaintift of his claim as against any 

defendant or defendants who had not joined in the 
order of r ce”, 

In the present case it is of course, 
clear that no such abandonment was pos 
sible by the plaintiff, the suit being one 
for partition. We do not think it neces- 
Bary in View of the previous decision of 
this Court to discuss at any length the 
subsidiary question which was suggested 
by the learned Counsel for the respondent, 
namely that in view of the fact that the 
decree ultimately passed was on the basis of 
an award, no appeal would lie. It washeld 
clearly in the Oalcutta case to which we have 
referred that no appeal lies against such a 
decree where there has been a valid submis- 
sion to arbitration, but on the other hand it 
was held that where there was not a valid 
submission, there was no award on which 
the Oourt could make a decree and such 
a decree, if made, is passed on some- 
thing whichis not an award and is, there- 
fore, appealable. That decision appears to 
us to dispose finally of that argument, and 
learned Counsel has not found any case 
to rely on in support of the contention ex- 
cept the much older Madras case and part 
of the argument in the ruling reported 
in 1. L. R. 39 Allahabad 489, Ajudhia 
Prasad v. Badar-ul-Hussain (1) to which 
we have referred above. 

In our View, therefore, the appeal of Musam- 
mat-Ghafooran must succeed and the decree 
of the lower Court be.set aside, and the suit 
remanded for disposal according to- law. 
We accordingly allow this appeal “with 
costs of this Court and direct accordingly. 
The costs of the trial Court will abide the 
the result. 

As regards the application in revision by 
Haji Abdul Ghafoor, it is clear that as 
in the appeal, which we have just dis- 
posed of, the decree of the trial Court 
has been set aside and the case remanded 
for dispcsal according to lew, the applica- 
tion in revisicn isin effect disposed of by 
that order, that is to say, the order of 
the lower Court passed on the award comes 
to an end, the application itself really 
calls for no decisjon. We accordingly direct 
that ihe application be dismissed but we 
make no order as to costs, of this applica- 
tion. 

D. Order accordingly. 


+ 
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_ PATNA HIGH COURT 
Oivil Revision No. 380 of 1937 
Not ember 25, 1937 
FAZAL ALI AND ROWLAND, Jd. 
< LALA MIS?TRY—veririonar 


veTsus 
GANESH MISTRY AND anorasre— 
Oprosirgs PARTY 
Appeal—E fect of—Dismissal of application for 

leave to sue as pauper set aside in appeal— fect 
on all consequential orders—Qivil Procedure Code 
(Act V of 1»05)}, O. XXXIII, rr. 5, 8— Leave refused 

oceedings finaliy disposed of—Time, if can be 
extended subseguentiy Jor filing court-fees—Prece- 
oe can Be A J akang anih to follow dectsions of 

ourt in e 

High Couris preference to that other 
| the orders consequential to the setting asi 
in appeal of the order of dismissal of se TA 
tion for permission to sue as 3 pauper, must fall to 
a Nea ai r Lp. 670, col 1L] 

application for leave to sue as a pau 
be treated neither as a plaint nor as Penns 
document including a plaint, It is only when it 
eucceeds that it can treated as plaint. The 
application does not require two separate orders 
for its disposal, that is to Bay, an order refusing 
leave to sue as & pauper and a further order reject- 
ing the plaint, but the order refusing leave finally 
disposes of the whole proceeding. The. power to 
pe the application to be converted into a plaint 
y payment of court fees, which the Court undoubt- 
edly has during the pendency of the application, 


as 


can be exercised at the time of rejecting the appli- . 


cation, that is to say, if in one single 

Gourt declined leave to sue as a ae ny Ne 
gave time for filing of court-fees, this would be 
within the discretion allowed by gs. 149 but once 
an order finally disposing of the application for 
leave to sue as & pauper had been passed, it was no 
longar open to the Cours to give any further time 
80 #8 to revive the proceedings alreadly completely 
disposed of and to permit them to be resumed. 
Stuart Skinner v. William Orde (3), explained and. 
distinguished. Ohunna Mal v. Bhagwant Kishore 
(2), relied on. Bank of ‘Bihar, Lid. v, Sri Ram- 
chanderji Maharay (2) and Sudhis Kumar Chowdhurt 
v. Jagannath Marwart (8), referred to, Jagadish- 
wari Debs v. Tinkarı Bibi (4), Sundarathammal v. 
Balaguru Naidu v. 


Paramaswomi Asari (5) and 
dissented from. {p, 772, col. 1. 


Muthuratnam Iyer (8), 
Munsif 18 not entitled to preter the decisions 


e other High Oourts even by Full Benches.to a decision 


of a Division Bench of his High Court, ip. 670, col, 1.7 


C. R. from an order of the i 
Patna, dated April 16, 1937. een 
Mr. Bindeshwart Prasad, fur the Peti- 
oe As 

Mr. B.C. Sinha, for the Opposite Party. 

Rowland, J.—This is Frente id in 
Tevision against an order of the Muneif 
Fust Oourt of Faina, whereby atter the 
rejection of an application Dy tue petitioner 
to sue in forma pauperis, he reused to 
treat the wpplcation as a plaint ana to 
accept the Coury tee stamps payaole on it as 
a pldint and to treat the suit as naving 
been instituted on the date on which the 
pauper application was presented. The case 
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has something of ahistory. The petitioner’s 
application to sue as a pauper was, to 
begin with, dismissed on April 20, 1936. 
Thereafter on May 18, 1936, the petitioner 
requested the leave of the Court to file 
deticit court-fee which the Munsif refused 
on June 16, 1936. ‘Thereafter the petitioner 
moved the High Court in revision and the 


Previous order of the Munsif was set aside 


and the Munsif was ordered to make 
further enquiry and to dispose of the 
application to sue as a pauper in accordance 
with law. This order was passed on 
October 13, 1936, and the Munsif after 
some other proceedings passed an order on 
December 9, 1936, again refusing leave to 
sue a8 a pauper. The petitioner moved 
the High Oourt against this order, but hia 
petition was rejected on March 10, 1937, 
without issuing notice to the opposite party. 
The petitioner's Advocate apparently under- 
stood that a direction would be given to 
receive the required court-fee treating the 
application as a plaint and thereafter pro» 
ceeding as with an ordinary suit. Varma, J.s 
however, in his order merely observed that 
the petitioner might move the Munsif. The 
petitioner did soon March 18. The Munsif 
called for the record and the officer before 
whom the case came directed the applicant 
to pay the court-fee by April 10, and 
the record to be put up on that date for 
orders. The court-fee of Rs. 112-3-0 was 
paid on April 10; but the Mnnsif on 
looking through the ordersheet felt himself 
unable to accept the court-fee at that stage, 
at any rate without. hearing both sides. 
After hearing both . sides he passed on 
April 20, °193/, the ‘order against which the 
petitioner has moved this Oourt, the sub- 
stance of which is that the application is 
rejected. Among the grounds for this 
decision, the Munsif said that a similar 
petition hed been rejected by his pre- 
decessor on June 16, 1936, and that no 
new circumstance had been broaght to his 
notice to justify him in reviewing that order. 
He observed incidentally that the order 
passed by the Hon'ble High Court appeared 
to have been passed in ignorance of that 
order. Besides this ground, he was of 
Opinion that the law was as stated in the 
Full Bench decision of the Allahabad High 
Court in Chunna Mal v. Bhagwant Kishore 
1). 

In revision it is pointed out that the 
Munsif should not have relied on the order 


(1) AIR 1936 All, 584; 164 Ind. Oas. 305; (1936) A 
L J 160; I L R (1937) All. 82; 1933 A L R 1339 R 
4 > < 
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of June 16, 1936, because that order was 
passed as a sequel to tha order of Apuil 
20, 1936, dismissing the application to 
sue as a pauper and the order of April. 
20, having been set aside by the High 
Court on October 13, 1936, all the orders 
consequential to it must have fallen tothe 
ground with it. This reasoning is quite 
correct and the Munsif erred in thinking 
that the order of June 16, barred him 
from considering the case on the merits 
and the suggestion in his judgment that 
the order of this Court was passed in 
consequence of ignorance of the Munsif’s 
order of June 16, is entirely uncalled for. 
The position has to be examined with 
reference to the order of refusal of leave 
fo sue as a pauper which was passed by the 
Munsif on December 9, 1936, and was 
affirmed by this Gourt on March 10. 
With reference to the view of law expressed 
by the Munsif it is contended that the law 
so far as this Court is concerned, is laid 
down by the decision of a Division Bench 
in Bank of Bihar, Lid. v. Sri Ramchanderji 
Maharaj (2) and that the Munsif was not 
entitled to prefer ihe decisions of other 
High Courts even by Full Benches to a 
decision of a Division Bench of this Court. 
That is a correct statement of the duty of 
Subordinate Courts but we shall have to 
see what was decided.in the Patna decision 
relied on and examine the law for ourselves 
in so far as points alise which the previous 
decision of ihis Court dues not cover, 


Before coming to this, however, I ‘should 
indicate the substantial point on which 
there is some conflict of authority in the 
several High Oourts*in India. One view 
is that the application to sue as a’ pauper 
is not a plaint; it can only be treated as a 
plaint if ıt succeeds, and that when it fails 
there ıs nothing before the Court on which 
to proceed. ‘Therefore on this view a Court 
has no jurisdiction after disposing of the 
application to make an order extending the 
time for tiling the necessary court-fees for 
a plaint, The other view is that the appli- 
cation containing all the particulars which 
the law requires in a plaint as well as the 
prayer to be allowed to sue as a pauper is 
itself a plaint or a composite document 
including a plaint and the termination of 
the proceeding for leave to sue as a pauper 
does Dot, if adverse to the applicant, 
amount to a rejection of the plaint which 
continues to be before the Court on the 


sf? 9 Pat. 439; 118 Ind. Oas. 329; AI R 19:9 Pat 
. 697; 


JI PL T 55; Ind, Rul, (1929) Pat, 621. e 
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same footing asa document on which proper 
court-fees have not been paid. On this 
view the same position would arise as 
when a plaint is presented on deficit court- 
fee stamp and the Court in such a case 
would be bound in duty to allcw some time 
for making good the deficit before 1ejecting 
the plaint under O. VII, çr. 11 of the 
Code. These are the two views and before 
I examine the authorities, I had better 
refer to the relevant provisions of the Civil 
Procedure Code. 

Order 4, r. 1—“Every sur shall be 
instituted by presenting a plaint to the 
Oourt.” Then cf course O. V1, and O. VII, 
regulate the contents of a plaint and we have 
next to consider O. XXXI, r. 1, which 
says that subject to the provisions of the 
Order any suit may be instituted by a 
pauper and under r. 2 every application for 
permission tc sue as a pauper is required to 
contain particulars required in regard to 
the plaints in suit as well as a schedule 
of property belonging to the applicant. In 
certain circumstances the application is 
rejected under `r. 5, otherwise notice is 
issued ‘and the parties are heard. When 
under r, & the application is granted, it 
shall be numbered and registered and shall 
be deemed to be the plaint in the suit. 
There is nothing here to say that the 
application is deemed to be a plaint in any 
other case except that in which the ap- 
plication is granted. The other statutory 
provision régaiding the institution of a suit 
is in 8. 8, Limitation Act, where the 
Explanation says that a suit i instituted 
in ordinary ‘cases when a plainb is 
presented to the proper officer and in the 
case of a pauper when his application for 
leave to sue as a pauper is made. But 
that is not exbaustive as appears from the 
Privy Oouncil decision in Stuart- Skinner 
v. William Orae (3). Here the applicant 
during the pendency of his application for 
leave to sue asa pauper having acquired 
some property, tendered the court-iee on 
the plaint and was permitted to convert ° 
the application into plaint and was deemed 
to have instituted his suit on the date 
when his pauper application was presented. 
This is clear authority that at any time dur- 
ing the pendency of the application for 
leave to sue as a pauper, the applicant, 
provided that his application is in gcod 
faith and not fraudulent, can be permitted 
to pay the court-fees and convert his appli- 
cation into a plaint. 


(3) 2 A 941; 6 I A 126; 3 Suther 627; 4 Sar. 31 
(P 0). 


1938 | 


Now the decisions relied on in support of 
the argument that this power is not ex- 
hausted even when the application to sue 
as a pauper is rejecied and that the Oourt 
may even thereafter exiend the time, are to 
be found in a decision of a Division Bench 
of the Calcutta High Court in Jagadishwurt 
Debi v. Tinkart Bibi (4) and two decisions 
each of a Single Judge of the Madras High 
Oourt, namely Sundarathammal v. Parama- 
swami Asari (5) decided by Walsh, J. und 
Balaguru, Naidu v. Muthuratnam Iyer, 
76 lad. Cas. 767 (6) decided by Krishnan, J. 
In the Calcutta case Jagadishwari Debi v. 
Tinkari Bibi ($ reliance is placed on the 
Privy Council decision in Stuart Skinner v. 
William Orde (3) which is quoted as hav- 
ing pronounced that the ducument men- 
tioned as an application for permission to 
sue a8 a pauper is a plaint, but I am 
unable to find any such words in the 
decision of their Lordships. Whaat their 
Lordships said was that they could see 
nothing which would oblige their Lord- 
ships to say that this petition which con- 
tains all the requisites which the statute 
requires for a plamt should not, when the 
money has been paid for the fees, be con- 
pidered as a plaint from the date when it 
was filed. I think that the Privy Oouncil 
decision was intended to be regarded asa 
Case of petition being converted into a 
plaint and to this extent the reasoning in 
Jagadishwart Debi v. Tinkari Bibi (4) 
. does not appear to me to be entirely 
Sutisfactory. Reliance is also placed in 
. that decision on a case of this Court in 
Bank of Bihar, Ltd. v. Sri Ramchanderjt 
Maharaj (2) but the facts of that case were 
that the order granting time to file the 
requisite court-fee and the order refusing 
leave to sue as a pauper were passed 
simultaneously and this decision, therefore, 
does not apply to the case of a dismissal of 
the application to sue as a pauper followed 
at a later date by an application to be 
permitted to resume the proceedings on pay- 
Ment of the necessary court-fee. In 
Sundarathammal v. Paramaswaumi Asari 
(5) the opinion expressed by Walsh, J. was 
clearly an obiter dictum for he said that 
the matter did not ieally arise on the 
View which he took on tne main question 
before him. He did, however, observe that 


(4) A I R 1936 Cal. 28; 160 Ind. Cas. 586; 62 O 
71k 8 R O 444. 


(5) A 1 R 1933 Mad 883, 146 Ind. Cas. 568; 65 M LJ 
781; 6 R M 207; 3o L W ed. 

(8) 76 Ind Oas, 707; A I R199. Mad. 118; 48 M L 
_ J 264; L8 L- W 451; 33 MLT 18; (1923) M W N 120. 
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“though the pauper application be dismissed ’ 
the plaint is still pending until it is actual~ 
ly dismiszed”. In the oiher Madras case, 
Bologuru Naidu v. Muthuratnam Ivers 
76 Ind. Cas. 707 (6), the facis are nut fully 


but Krishnan. J. Baid: 
wens nut necessary that there should be a com- 
petent application to sue In forma pauperis on 
record before time can be given to pay coutt-fee on 
the plrint filed at the same time. 


It had been held in an earlier Oaleutta 
decision in Aubhoya Churn Dey Roy v. 
Bissesswart (7) that assuming that the 
petition is treated as & plaint aud the 
required court fee affixed to it, the suit 
will then be deemed to have been 10- 
atituted onthe date on which the court-fee 
was affixed. It was observed that under 
the Civil Procedure Code, the Court was 
bound either to allow or reject the appli- 
cation. If it allowed the application, it 
was to be numbered and registered as a 
plaint in the suit. If it was rejected, 
then the applicant could not again apply 
to sue asa pauperin respect of the same 
right but wes at liberty to institute a suit 
in the ordinary manner. It is provided in 
the Limitation Act thatin the case of a 
pauper the suit is instituted when the ap- 
plication for leave to sue a8 a pauper jS filed, 
That obviously applies only to & case in 
which the application is granted, It was 
held that the Subordinate Judge had no 
power, after the rejection of the applica- 
tion, to give time for the presentation of 
the plaint or to treat the application as a 
suit. In this case Stuart 
Skinner v.. William Orde (3) was dis- 
tinguished on the ground that there had 
in that case been no order rejecting the 
application. In this Court the decision in 
Bank of Bihar, Lid. v. Sri Ramchanderjt 
Maharaj (2) has not, as far as I know, 
been read as authorizing the view that 
there is power to extend the time for 
filing the court fees even after the dis- 
missal of an application for leave to sue 
as a pauper. Too much should not be 
made of the observation that the applica- 
tion may be regarded as a composite docu- 
ment. In Sudhir Kumar Choudhuri V. 
Jagannath Marwari (8), 16 was pointed out 
by Wort, J. that an application to sue in 
forma pauperis is not for all purpcsee a 
It was pointed out that in Stuart 
Skinnar v. William Orde (3), the applicat- 
tion which was allowed to be treated as a 


889, 
e es R 1935 Pat, 193; 156 Ind. Oas. 402; 7 R P 
727. 
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plaint had not at the time which was ma- 
. terial been rejected. 

In the Full Bench decision of the Allah- 
abad High Court in, Chunna Mal v, Bhag- 
want Kishore. (1), the majority of the 
Judges held that leaving aside the ap- 
plications rejected under r. 5,0. XXXII. 
the applicaticn could not be considered 
aud treated asa plaint and allowed to be 
regularized by permission to fle tke court- 
fee enher at the time of the dismissal of 
the paufer application or thereafter. 
Allscp, J. however, was not prepared to go 
quite to this length. In his view, the 
application did not require two separate 
orders for its disposal, that is to say, an 
order refusing leave to sue as a pauper 
and afuriher crder rejecting the plaint, 
but the crder refusing leave finally dis- 
pores ci the whole preceeding. This, in 
my opinion, is the ccrrect view. Allsop, J. 
went cn to express the opinion that the 
power to permit the application to be con- 
verted into a plaint by payment of court- 
fees, which tke Oourt undoubtedly has 
during the pendency cf the> application, as 
held by the Judicial Ccmmittee, could be 
exeiciced at the time of iejecting the 
applicaticn, ihat is to say, if in one single 
order the Court declined leave to sue as a 
pauper and also gave time for filing of 
coult-fees, this would be within the dis- 
cretion allowed by s. 149 but he agreed 
with tLe other Judges that once an order 
finally disposing cf the application for 
leave to sue as a pauper had been passed, 
it was no longer open to the Court to give 
any further time so as to revive the pro- 
ceedings alreaay completely disposed of and 
to permit them to be resumed. 

I am inclined cna review of the Code 
and of the authorities to agree with the 
view expressed by Allsop, J. In my opi- 
nion it is not in conflict with the prévious 
decision of this Court in Bank of Bihar, 
Ltd. v. Sn Kamehanderji Maharaj (2), 
and it appears to me to be also consonant 
with ihe view expressed by Wort, J. in 
Sudhir Kumar Choudhuri v. Jagannath 
Marwari (8). On this view it is to be ob- 
seived that the order of the Munsif dated 
December 9, 1930, was not ccupled with 
any ieservation of leave to the petiticner 
to filethe court-fee within a stated time. 
It was, so far as tLe Munsif could make 
it, a bual order, the effect of which would 
be to relegate the applicant to the position 
set forth in O. XAXUI, r. 15, leaving 
him the liberty to institute the suit in the 
ordinary manner. Any application made 
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thereafter to the Munsif would necessarily 
be beyond the power of that officer to 
entertain. There is nothing in the observa. 
tion of Varma, J. made at the time of 
rejecting the petition of the applicant on 
March 10, 1937, to indicate tuat he had 
formed any opinion as to whether in the 
facts of the case an application before the 
lower Court would prove maintainable or 
not. The order merely points out that the 
Munsif was tne person to whom the ap- 
plication should be made. Indeed it is 
obvious that it would have beén inappro- 
priate in an order rejecting an application 
to embody an order modifying the decision 
moved against. 

In the result it does not seem possible 
to interfere with the order of the Munsif 
which, though in parts unfortunately ex- 
pressed, was the correct order. I would 
dismiss the application with costs. Hear- 
ing fee one gold mohur. As the court-fee, 
Rs. 112-8-0 was deposited in response to a 
direction of the Munsif who subsequently 
declined to acceptit, the petitioner may 
apply to the Mungif for a certificate entitl- 
ing him to a refund. 

Fazi All, J.—I am also of the opinion 
that this application should be dismissed 
with costs. An application for leave to 
sue in forma pauperis is sometimes des- 
cribed as a composite document, because 
it contains as is provided by O. XXXII, 
r. 2, Oivil Procedure Code, .all the parti- 
culars required in regard to plaint in a 
suit together with a prayer that the ap- 
plicant may be allowed to sue.as a pauper,. 
lt has, however, been _ nowhere described 
asa plaint in the Oode and strictly speak- 
ing it is not a plaint bat a mere ap- 
plication. Rule & of O. XXXIII only pro- 
vides that where the application is granted, 
it shall be deemed to be the plaint -in 
the suit, and therefore in such a case, it 
will not be necessary for the applicant to 
file any fresh plaint. There is also noth- 
ing in the Code to prevent the Court from 
treating the application as a plaint, if, 
before it is rejected, the applicant asks 
the Court to treat it as sucn and either 
accepts from him then and there the pro- 
per court-tee tor the suit upon the footing 
that itis a plaint a gives him time under 
s. 149, Oivil Procedure Code, to pay the 
court-tee within a reasonable time. Where, 
however, the application has already been 
rejected, there is nothing before the Court 
which may be treated as p.aint and there- 
fore the only remedy which the unsuccess- 
ful applicant has, in such circumstances, 
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is to bring a fresh suit as contemplated 
in O. XXXII, r. 15. It appears to me 
therefore that the view expressed by my 
learned brother is the only logical view 
which ean be taken upon a consideration 
of the various provisions of O. XXXII. 

In a large number of cases, however, and 
particularly in those eases where the 
Court is asked to exercise its power under 
s8. 149, Oivil Procedure Gode, there may 
arize for decision a further question as to 
whether the suit should be deemed to have 
been filed tn the date when the applica- 
tion for leave to sue in forma pauperis 18 
treated as 3 plaint oron the date when 
the application was originally filed. It 
appears to me that a possible corollary 
of’ the view expressed above might be 
that the suit should be deemed to have 
been filed only on the date on which the 
Court decides to treat the application for 
leave to sue in forma pauperis asa plaint. 
Such’ a view, however, would seem to be 
opposed tothe view which was expressed 
in Bank of Bihar, Ltd, v. Sri Ramchanderji 
Maharaj (2), in these words: 

“Under s. 149, Civil Procedure Code, the Court 
may: order the requisite stamp to be paid within 
a time fixed by it and after it has been done, the 
application which may be regarded as an un- 
stam plaint will be considered to have been 
vali Akan arty On proper stamped duty on the 
date when it was originally filed.” 

Therefore as at present advised, I do not 
wish to lay down anything which might 
tend to bring our decision into conflict 
with the earlier decision of this Oourt 
especially as the view expressed in that 
decision is based on the decision of the 
Judicial Committee in Stuart Skinner v. 
William Orde (3). The matter, however, 
need not be- pursued because I find that 
the present case can be decided on a 
totally different ground. It appears from 
the order-shest that when the learned 
Munsif: directed the petitioner - to deposit 
the court fee by April LO, 1937, he did not 
purport to act under s. 149 nor did he 
commit himself to the view that the court- 
fee- woul'l necessarily be accepted. The 
‘order which was passed on that date 
clearly shows that the matter was to be 
finally dealt with by the Munsif on a 
subsequent date. On the next date the 
learned Munsif after looking into the 
circumstances of the case came to the con- 
clusion that the court fee could not be 
accepted and he finally passed an order 
to: this! effect after hearing the parties on 
April 26, 1937. Thus the Mansif has 
in effect refused to exercise his- discretion 
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under s. 149, Oivil Procedure Code. ‘As 
was pointed out in Bank of Bihar, Ltd. v. 


. Srt Ramchanderji Maharaj (2), the ques- 


tion whether the Gourt ‘should or should 
not have allowed the plaintiff to pay the 
proper court-fee and to treat the suit as 
having been presented ‘on the date the 
application to sue asa pauper was filed 
is not a question of jurisdiction, for the 
Oourt has undoubtedly that jurisdiction 
vested by express provisions in the Vode, 
but is only a question of discretion and 
the judicial exercise of that discretion. 
In this particular case I find that the 
Munsif refused to exercise the discretion 


“in favour of a party who was guilty of 


concealing material facts, and in these 
circumstances, I have no hesitation in 
holding that the present application should 
not be entertained. 


D. Application dismissed. 
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Oivil Procedure Code (Act V of 1908), 5. 11, Bgpln. 
V, 2. 47,0. XX, r. 13—6uit for partition, possession 
and past and future mesne profits — Decree not giving 
future mesne profits—Subsequent suit to recover mesne 
profite from firat suit or date of decree till delivery 
of possesston, whether barred. 

The relief referred to inthe Expin. V to s 11, 
Oivil Procedure Code, means relief arising out of a 
cause of action accrued at the date of the institution 
of the suit, and such ielief does not cover future 
mesne profits in respect of which the cause of action 
accrued subsequently to the suit. Oonsequently after 
a suit for partition and possession ot lands and 
mesne profits, pást and future, has been brought and 
decided and the decree fails to award theclaim to 
future mesne profits, a second suit to recover mesne 
profits from the institution of the flist suitor the 
date of the decree till delivery of possession is not 
barred under s. 11, Expl V, Oivil Procedure Gode. 
Aimaram Bhaskar v. Parashram Ballal (1), Ovar- 
ruled. Mon Mohun Sirkar v. Secretary of State (2), 
Ram Dayal v. Madan Mohan Lal (8), Bhivrav v. 
Sitaram (4), Doratswami v. Subramania (5) and 
Muhammad Ishaq Khan v. Muhammad Rustam Ali 
Khan (8), followed. 

Where a certain construction has been placed by 
the Courts upon words in an Ast, and that Act is 
subsequently re-enacted in a later Act whioh uses the 
game words, the Legislature must be taken to have 
known of the onstruction placed upon the old Act 
and ‘to have intended to adopt it, unless there is 
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something in the 1estofthe Act which negatives such 
a conclusion. 

F. O. A. against the decision of the 
First Olass Sub-Judge, Dharwar, in Civil 
Suit No. 124 of 1932. 

Mr. F. A. Jahagirdar, for the Appellants. 

Mr. S. A. Desai and Mr. G. A. Desai 
for Mr. A. G. Desai, for the Respondents. 

Beaumont, C. J.—In this case the 
following question has been referred toa 
ap seats: 

“Whether after a suit for partition and j 
of lands and mesne profits, past and Future, Taa 
been brought and decided and tbe decree fails to 
award the claim to future mesne profits, a second 
suit to recover mesne profits from the institution 
of the first suit or the date of the decree till deli- 


very of possession is barred under r. 11, E Vv 
Civil Procedure Code.” hi 


The facts giving rice to the question are 
these. In 1923 a suit was brought by the 
plaintiff claiming partition of immovable 
property, possession and mesne profits from 
the date of suit. In 1926 there was a 
compromise decree ander which the plain- 
tif was to get two-thirds of the property 
and the defendant one-third, and the clefen- 
dant was to effect partition and give deli- 
very to the plaintiff of his two-thirds 
within fifteen days, and the plaintiff aban- 
doned his claim to mesne profits. A dispute 
arose as to the partition which the defen- 
dant effected, and eventually the plaintiff 
filed darkhast proceedings to execute the 
decree and he finally got possession of his 
two-thirds in 1931. In 1932 he filed the 
present suit for mesne profits from the date 
of the decree in the previous suit till deli- 
very of possession. The trial Court decreed 
plaintiff's claim, and there was an appeal to 
this Court. This Court held that the plaintiff 
had not abandoned his right to future mesne 
profits after the date of the decree and on 
the finding of the Court it must be taken 
that the decree was silent as to such farture 
mesre profits. The question was then 
raised whetber the plaintifi’s claim to the 
future mesne profits was barred by res 
judicata under 8. 11, Oivil Procedure Code 
and that question has been referred to a 
Full Bench mainly because the referring 
Oourt was not satisfied of the correctness 
of a decision of this Court in Atmaram 
Bhaskar v. Parashram Ballal (1) to which 
I will refer later. Section 11, Civil Procedure 
Ocde provides that no Court shall try any 
suit or issue in which the matter dnectly 
and substantially in issue has been directly 
and substantiaily in issue in a former 
suit between the same parties, or between 


(1) 44 B 954; 58 Ind, Cas, 419; A | 
93 Ban. L R 982, . i 
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patties under whom they or any of them 
claim litigating under tha same title, in a 
Court competent to try such subsequent 
suit or the suit in which such issue has 
been subsequently raised, and has been 
heard and finally decided by such Oourt. 
Explanation V isin these terms: 

“Any relief claimed in the plaint, which is not 
expressly granted by the decree, shall, 
Seat this section, be deemed to have been 


The argument of thé appellant is this., 


He admits that the claim for possession 
and the claim for mesne profits arose from 
distinct causes of action, but uuder O. H, 
r. 4, the plaintiff was entitled to join both 
claims in the suit, and under O. XX, r. 12. 
the Court could have granted an inquiry as 
to future mesne profits and subsequently 
given a decree, for the amount found due. 
The plaintiff being entitled to claim as he 
did, future mesne profits in the first suit, 
and the decree being silent as to such 
mesne profits, it is argued that s. 11 read 
with Expln. V applies, and, as the claim 
for mesne profits might have been granted 
in the previous suit, it cannot be the 
subject-matter of the present suit. If the 
matter were entirely ves integra, there 


would be, in my opinion, agood deal to be © 
in favour of the plaintiff's contention . 


said 
but the matter is by no means res integra. 
Explanation V tos. Ll, Civil Procedure 


for the’ 


Oode of 1908 is in exactly the same terms . 


as Expln. UI to s. 13, Oivil Procedure 
Oode of 1882, and under the latter section 
there was, I think, a pretty general consensus 


of opinion among the High Oonrts in India . 
that the relief referred to in the Explana- ` 


tion meant relief arising out of a cause of 
action accrued at the date of the institution 


of the suit, and that such relief did not . 


cover future mesne profits in respect of 
which the cause of action accrued subsequent- 
ly to the suit. That was held in an 
elaborate judgment of the Calcutta High 
Court in Mon Mohun Sirkar v. Seceretary 


of State (2) and by the Allahabad High . 


Court in Ram Dayal v Madan Mohan Lal 
(3) and also by this Oourtin Bhivrayv v. 
Sitaram (4). 


It is a well-established principle to 


be applied in the construction ot Acts of 
Parhament that where a certain construction 
has been placed by the Oourss upon words 
in an Act, and that Act is subsequently 
re enacted in a later Act which uses the 


same words, the Legislature must be taken 


(2) 17 0 988 


l 8) 211A 425; A W N 1899, 153(F B). 
4) 19B 


t 
$ 
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to have known of the construction placed 
upon the old Act and to have intended 
to adopt it, unless thera ig something in 
the rest of the Act which negatives such 
&.conclusion. Therefore the question arises 
whether there is anything in the Code of 
1908 which would make the decision under 
the earlier Code inapplicable, the lan uage 
of the two relevant Explanations eing 
exactly the same. Itis contended that the 
omission from the new Act of a proviso 
which was contained in s. 244 of the old 
Act affects the question. Now s. 244 of the 
old Act has been substantially re-enacted 
in 8. 47 of the new Act andin O. XX, r. 12. 
Under s. 214 questions regarding mesne 
profits had to be determined in execution. 
Then there was a proviso that: 

N tenia i ee section cee be deemed to bar 

sul or me i 
the institution of the "arse ic eri rege 


the deoree therein, where such 
dealt with by such decree.“ profits are not 


It seems to me clear that that proviso 
presupposes that there was no other section 
In the Act which would bar such asnit, If 
the Legislature imagined that 8. 13 was a 
bar to the suit, it would have been unneces- 
sary to provide that a 244 should not be 
a bar. So that the proviso seems to me to 
presuppose that the Legislature recognized 
that there was noother barto a suit for 
future mesne profits contained in the Act. 
Under the new Act the provisions as to 
mesne profits have been varied. Itis not 
now necessary to claim mesne profits in 
execution. Under O. XX, r. 12, the Court 
has to direct an inquiry as to mesne profits 
and subsequently grant a decree for the 
amount found due,and in view of that 
alteration it wasno doubt considered un- 
necessary to re-enact the proviso tos. 944, 
But in my judgment the omission of that 
proviso from the new Act has no bear- 
ing whatever upon the question whether 
Expla. V to s 1] in the new Act 
should have placed upon it the same con- 
struction as had been adopted in relation 
to the corresp*nding Explanation in the 
old Act. The High Court of Madras in 
Doraiswami v. Subramania (5) and the 
Hi2h Oourt of Allahabad in Muhammad 
Ishag Khan v. Muhammad Rustam Alt 
Khan ‘6) have held that there js nothing 
in the new Act which would justify them 
In placing upens. 11 a different construc 


(5) 41M 186; 42 Ind. Cas 929; ATR1918 M d, 481; 
BULI 699; 22ML T 484; (1917) M WN 847; 61 


eer ice 2; 44 Ind. Oas 88; AT R 1918 All. 413; 18 
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tion in relaticn to this matter from that 
which had been placad on s. 13 of the old 


Act. 
But in Atamaram Bhaskar v. Parashram 


Ballal (1) a Division Bench of this Oourt 


consisting of Sir Norman Macleod and 

Heaton, J. took a different view. The case 
there was one in which there was a decree © 
for partition. The plaintiff had claimed 
both past and future mesne profits and 
the decres awird2! pastmeane proits but 

made noreference to future mesne profits, 
and it was held that a subsequent suit 
for the future mesne profits was” barred 
under s. 11, Oivil Procedure Code. The 
Oourt refused to follow the cases to which 
I have referred: Doraiswami v. Subra- 
manta (5) and Muhammad Ishaq Khan v. 
Muhammad Rustam Ali Khan (6). The 
Qourt relied to some extent on the omission 
of the proviso tos. 244 of the old Gode, 
to which I have referred, and in my view 
that omission is irreleyant. But I think 
substantially the grounds on which the 
Court acted were that the language of 
Expla. V is wide enough to caver the 
relief asked forin the Buit, 4. en a claim 
to future mesne profits,and the object of 
8. ll of the Oode being to avoid multipli- 
city of suits, the learned Judges thought 
that there was no justification for not 
giving the words of the section their 
natural meaning. As I have already said, if 
the matter had been res integra, there is, 
I think, a good deal of force in the ren- 
soning of the Court. But the decision 
ignores the principle of construction to 
which [ have referred, and for that reason 
in my view cannot be supported. Thè 
case has been dissented from by the Oal- 
cutta High Court and has been distinguished 
in this Court, and in point of fact I think 
that it can be distinguished from the pre- 
sent case In Atamaram Bhaskar v. Para- 
shram Ballal (|) the Oourt was dealing 
with a decree gor partition, and there was 

bound to be a good deal of delay before 

the partition was effected and, therefore, 

the question what was to happen to mesne 

profits in the meantime must have been 

present to the minds of the parties when 

the decree was taken. As was pointed 

out by this Court in Laxmibai v. Jagannath 

Ravji (7) where you have a decree for 

immediate possession, no question of future 

mesne profits arises if the decree is carried 

out, and the plaintiff is not bound to ask 

for relief which he does not want at the 


(7) 56°B $202: 138 Ind. Oas. 578: A IR 1938 Bom, 223 


31 Bom. L x 447; Ind. Rul. (1933) Bom, 413, 
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hearing. If subsequently, owing to default 
on the part of the defendant, or for some 
olher reason, the decree is not carried out 
and the plaintiff is kept out of possession, 
he isnot debarred from bringing a fresh 
suit for mesne profits; in such a case the 
questicn of future profits was not directly 
in issue inthe former suit. It may be that 
this suit could have been decided on a 
similar ground because it was contemplat- 
ed by the parties that the plaintiff would 
get possession within fifteen days of the 
decree, whereas in fact he did not get 
possession for some five years. 

But this matter has been referred to a 
Full Bench so as toraise the wider ques- 
tion whether the decision of this Court in 
Atamaram Bhaskar v. Parashram Ballal 
(1) can be supported. For the reasons 
which I have given, I am of opinion that 
the case was wrongly decided and should 
be treated as overruled, andthe views of 
this Oourt on the question at issue should 
be brougbt into line with those of the 
other High Courts. We, therefore, answer 
the question propounded in the negative. 

Broomfield, J.—Ifit had been open to 
us to deal with the matter simply as one 
of construction of the language of the pre- 
sent Code, I should myself have been dis- 
posed to agree with Atamaram Bhaskar 
v. Parashram Ballal (1) on the construc- 
tion of Expln. V to e. 1). Neither in 
that section itself nor elsewhere in the Code 
can I find any real justification for the 
rather narrow interpretation of the word 
‘relief’ in the Explanation which has 
been accepted by the other High Courts. 
Nor is it at all clear io me, having regard 
to the language of O. XX,r. 12, that the 
grant of reliefin respect of future mesne 
profits if claimed, that is to say, the grant 
of an inquiry, is any more discretionary 
than the grant of relief by an order for 
possession. The word “may” is used 
throughout the rule. If a plaintiff makes 
out his case the Court is bownd to award 
him possession. But similarly if he claims 
future mesne profits and makes out his 
casein that respect, the Oourt, I should 
say, is equally bound to pass a prelimi- 
nary decree and direct an inquiry. 

If the matter had been res integra | 
should have said that the answer to the 
questicn referred to us would depend cn 
whether the claim to future mesne profits 
was such and was dealt with in such a 
way that it could fairly be said that the 
matier was substantially in issue and was 
heard and finally. decided by” the Odurt. 
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On that view Atamaram Bhaskar v. Para- 
shram Ballal (1) could be distinguished 
as it was distinguished in Laaxmzbat vV. 
Jagannath Rawi (7). But I agree with 
my Lord the Chief Justice that it is not 
open to us to take this view. There appears 
to be nodoubt that under the old Code 
there was a consensus of opinion of practi- 
cally allthe High Courts to the effect that 
a separate suit for mesne profits subsequent 
to the suit would lie whether or not the 
plaintiff had asked for this relief, if the- 


‘decree was silent on the subject. The 


principal grounds on which the Courts 
took this view were thatthe grant of this 
particular relief was discretionary under 
s. 211 of the old Code and that the words - 
“relief claimed” in Expln. HI to s. 18, 
which corresponded to the present Expla. V 
to 8.11, must be taken to apply only to 
what the plaintiff migut claim as of right 
that is to something which was include 
in his cause of action. Whelher the rea- 
soning in these cases is or is not convinc- 
ing is not now material. The Explanation 
was re-enacted in the (Jode of 1808 with- 
out any alteration. Tkis is one of the 
main considerations on which the other 
High Courts have now held that the Legis- 
lature must have intended the law to be 
the same under the new Code. I agree 
that this argument has very great force 
and must be accepted as decisive. It 
follows that Atamaram Bhaskar v. Para- 
shram Ballal (1) must be held to have 
been wrongly decided and that the answer 
to the question referred is in the negative. 

Wassoodew, J.—I agree with my Lord 
the Chief Justice thit the question referred 
should te answered in the negative. 

D, Answer in the negative. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 344 of 1937 
and 
(Criminal Revision Petition Nc. 317 of 
1937 


r) 
October 28, 1937 
LAKSHMANA RAO, d, 
PONNUSWAMI SERVAI—PSTITIONER 
Versus 
EMPEROR— RESPONDENT 
Penal Code (Act XLV of 1880), 3. 409--Offence under 
— Ia not triable by Second Class Magistrate-—Alteration 
of conviction to one under s. 409-109, is illegal, 

The offence under s 409 of the Ptnal 
Code is not triable by the Magistrate of the Second 
Olass and the alteration of the conviction to one 
ees s. 409 read with s. 109 of the' Penal Code is 

ga: l 
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Cr. Rev. Pet. under ss. 435 and 439 of 
the Code of Oriminal Procedure, 1898, 
praying the High Oourt to revise the 
judgment of the Court of the Oity First 
Class Magistrate of Madura in O. A, No. 12 
of 1937 preferred against the judgment of 
the Court of the Second Olass Magistrate of 
Usilam pati in O. O. No. 535 of 1936. 

“Mr. K. V. Sesha Aiyangar, for the Peti- 
tioner. 

The Public Prosecutor on behalf of the 
Crown. , 

Order.—The offence under s., 409 of the 
Indian Penal Code, is not triable by the 
Magistrate of the Second Class and the 
alteration of the conviction to one under 
s. 409 read with s. 109 of the Indian 
Penal Cede, is illegal. The conviction of 
the petitioner is, therefore, set aside and ke 
18 acquitted. . 


N.*8. Petition set aside. 
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NAGPUR HIGH COURT 
Miscellaneous Civil Appeal No. 44 of 1935 
August 12, 1937 
PURANIK, J. 

ABDUL MAJID KHAN AND OTHARS 
—DBFENDANTS—ÅPPELLANTS 


DETSUS 
ABDUL ALIM KHAN AND ANOTHER 


—PLAINTIFF8s— RESPONDENTS 

Res judicata—Oonstructive—Former suit for - pos- 
session—Defendants successfully claiming exclusive 
possession as heirs—Subsequcnt suit for joint pos- 
session of same property as co-sharer is barred— 
Civil Procedure Code (Act V of 1908), 8. 11, Hapl IV. 

Where in a previous suit the plaintiff claimed 
certain property and the defendants set up an ex- 
clusive claim to the possession of the property as 
devolved upon them as heirs and the suit was 
dismissed, a subsequent suit by the plaintiff against 
the same defendants claiming the joint possession 
of the same property as co-sharer is barred by 
res judicata under s. 11, Expl, LY, Oivil Procedure 
Code as the plaintiff ought to have asserted his 
title as 8 co-sharer in the alternative in the pre- 
vious suit in answer to the exclusive claim put 
forward by the defendants. Abtid-ud-Dinv Bisharat 


. Ali ci), distinguished. Fateh Singh v. Jagannath 


Bakhsh Singh (4), Muhammad Rowther vy. Abdul 
Rahman Rowther (5) and Muhammad Bsuf v. Abdul 
Kadir (8), relied on 

Misc. U. A. from an order of the Oourt 
of the Additional District Judge, Seoni, 
dated April 30, 1935, in O. A. No. 13 of 
1934, reversing the order of the Oourt of 
the Sub Judge, Second Class, Seoni, dated 


' July 9, 1934. 


Mr. Fida Hussain, for the Appellants. 

Mr. Abdul Razak, for the Respcndents. | 

Order.—The subject-matter of the sult 
+ 
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out of which this second appeal arises 
consists of sir plot No 287 and abadi plot 
situate in Mouza Ari, Tahsil, Seoni, with 
some house property standing thereon. The 
plaintiffs claiming 9 annas 4 pies share have 
brought this suit for joint possession and an 
injunction preventing the defendents from 
constructing one of the houses. The de- 
fendants urged that the suit is barred by 
res judicata and also by O. II, r. 2, by vir- 
tue of the decision in Oivil Suit No. 15 of 
1928, given by the Court of the First Class 
Subordinate Judge, Seoni, and upheld in 
appeal by the Court of the Judicial Oom- 
missioner. The plaintiffs denied the bar of 
res judicata and also the bar under O. II, 
T, 2 of the Oivil Procedure Oode. 


The trial Court held that the suit was 
barred by res judicata under s. 11, Expl. IV 
and also by O. II, r. 2 of the Oivil Proce- 
The 
lower Appellate Court ina short judgment 
has held that there is no such bar ag 
pleaded and has remanded the case for 
trial on-its merits. 


Against thie order of remand this Miscel” 
laneous Appeal has been dled before this 
Court by the defendants. 

It is urged cn behalf of the defendants 
that the plaintiffs had laid claim to this 
very property against the three defendanis 
in the former suit (Oi vil Suit No. 14 of 1928) 
claiming title to it as heirsof one Ismail 
Khan. These defendants in the said suit 
resisted the claim urging that the property 
in suit was inherited by Ghasiti, the widow 
of Ismail Khan, who inherited 2 annas 
interest in the property. On the death of 
Ghasiti the defendants inherited the same 
from her. The parties to the litigation 
being the same and are litigating under the 
same title; it was the duty of the plaintiff 
to have put forward the alternative claim 
for joint possession of the items in dispute 
if they had “a right to doso. It was urged 
that in answer to the defence put forward 
by the defendants in the previous suit, the 
plaintiffs ought to have stated that in no 
case are the defendants entitled to resist 
the plaintiffs’ claim at least to the extent of 
the interest which the plaintiffs possess as 
co-sharera in the property. As the plaintiffs 
in the former suit failed to put up this 
alternative case, they are now barred by 
reason of s.11, Expl. IV of the Oivil Proce- 
dure Code, from setting up the said claim 
and it must be held, therefore, to be barred 
by constructive res judicata. 

The lower Appellate Court relying on 
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| Abid-ud-Din v. Bisharat Ali (1), held that 


the claim was not barred. The appellants 
before me argne that the lower Appellate 
Court failed to notice that in Abid-ud-Din 
yv. Bisharet Ali (1), there was a decision in 
the previous suit that the parties were co- 
sharars and the civil suit was based on 
that decision and there could beno bar of 
res judicata, While in the present case the 
plaintiffs’ title as co-sharers in the property 
in suit not having been setup, there was 
no decision in their favour as in Abid-ud- 
Din v. Bisharat Ali (1), and the plaintiffs 
cannot claim protection under the ruling 
reported in Abtd-ud-Din v. Bisharat Ali (1). 

In order to understand whether the said 
former suit barred the present claim, ib 
would have been proper for the lower Ap- 
pellate Court to have gone through the 
pleadings in tke former suit and then 
arrive at a proper decision whether the plea 
of. res judicata was sustainable or not, The 
trial Oxurt has given good reasons for 
holding that Abid-ud-Din v. Bisharat Ali 
(1), does not apply tothe facts of the pre- 
sent case and relying upon the other rulings 
quoted by the defendant held that the 
present suit was barred by res judicata. 

I have gone through the pleadings in the 
former case which have been filed by the 
defendants in evidence on record as Exs. 
D 15, D-16, D-17, D-l and D-2. Exhibit 
D-4 is tLe copy of the judgment .in the 
former suit. Ona perusal of the pleadings 
of the parties in the former suit it is quite 
clear to me that in the former suit in 
answer to the plaintiffs’ claim the defendants 
set up atitle in themselvesto the entire 
property in suit including the property 
which is the subject-matter of the present 
litigation. The plaintifis who claimed a 
right to possess this property in the former 
suit ought tohave iu answer to the defence 
stated that the defendants were not entitled 
tothe exclusive possession of the property 
in dispute and they could not deny the 
plaintiffs’ title as co-sharers in thé property. 
As 1 read the statements in the former case 
itappears to me clear that the defendants 
in that caselaid claim to the property in 
suit as property appurtenant to the 2 annas 
share which belonged to Musammat Ghasiti 
and thereafter devolved upon them as 


z heirs. They thus clearly denied the plain- 


tiffs’ title as co-sharers in possessing that 
property. It was necessary for the plaintiffs 
to assert their title as co-sharersin the 
alternative They failed to do so. Their 


(1) 8 Lah, 308; 103 Ind. Oas. 494; 28 P L R 438; A I 
R 1927 Lah. 505, 
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claim in the former suit was dismissed and 
it was held that they could not possess the 
property for which the suit was instituted. 
It was not heldin the former c-se that 
they were co sharers in the village with 
respect to tke plots and houses in suit as 
was the casein Abid-ud-Dinv. BisharatAlt 
(1). This distinguishes Abid-ud-Din v. 
Bisharat Ali (1), from the fact of the pre- 
sent case, Abdul Wahab v. Mustafa Khan ~ 
(2), relied on by the respondents follows 
Kameshwar Prasad v. Rajkumari Rutta 
Koer (3), and the trial Oourt in tts judg- 
ment in paras. 3 and 4 has dealt with this 
case very fully. I donot see how the two 
Positions are incongruous or such as would 
have resulted in confusion if the plaintiffs 
had pleaded the alternative title as co- 
sharers inthe former rase. 

It is next urged that as plaintiffs’ title as 
co-Bharers in the village was not disputed 
in the former litigation, there was no neces- 
sity for them to have asserted that which 
was not denied but on the contrary admitt- 
ed. This is absolutely wrong. My reading 
of the pleadings inthe former case does 
not lead mo to that conclusion. On the 
contrary, [ find from the statements made 
by the defendants on April 11, 1928, and 
July 6, 1928, that the defendants in tbe 
former case very clearly stated that the 
entire preperty in their possession including 
the house was possessed by them as repre- 
senting the 2 annas share owned by 
Ghasiti and with respect to one of the 
houses it was further stated that it was 
possessed by them since the death of 
Ghasiti and was owned by Ghasiti having 
been constructed oy her. When they pleaded 
that they possessed the property including : 
the hcuse as forming part of the 2 annas 
share of Ghasiti and if their statement was 
not correct as is new alleged by the plaint- 
ifs, the plaintiffs were called upon to deny 
this fact and say in the former suit that 
the property which was in the possession of 
Ghasiti including the plots and houses nor 
in dispute were notin her possession in her 
own right but were possessed by her merely 
as & co-sharer in which the plaintiffs had 
their own rights as co sharers. 

This is a case, therefore, to which s. 11, 
Expl. IV, clearly applies. I rely on Fateh 
Singh v. Jagannath Bakhsh Singh (4), 


(2) AIR 1935 Leh. 753; 158 Ind. Oas. &438; 8 R 
Lah. 1. 
(3) 20 0 79, . 


(4) 47 A 158; 91 Ind. Cas. 280; A I R 1925 PO 55; 
48 MLI 64; 2OWN25; OLJI LR6A 
P O 50; 27 O'O 331; 27 Bom. R L 725; 290 WN 749; 
23 A LJ 739; 22 1, W 58; 58 1 A 100 (P O) 
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Muhammad Rowther v. Abdul Rehman 
Rowther (5), and Mohamad Heuf v. Abdul 
Kadir (6), in sapport of this proposition. 

I, therefore, hold that the decision arrived 
at by the lower Appellate Court is not 
Correct. The present claim of the plaintiffs 
is barred by res judicata unders. 11, Expl. 
IV of the Oivil Procedure Oode and the 
plaintiffs’ claim is liable to be dismissed. 
The result is that the appeal succeeds, the 
decision of the lower Appellete- Oourt is 
set aside and that of the trial Court restored. 
The respondents will bear the costs of the 
appellants in all the Courts. Counsel's fee 
Rs. 50, - 

8. Appeal allowed 

(5) 46 M 135; 72 Ind Oas. 907; (1922) M W N 845; 
17 L W 188; 32 M L T 82; A I R 1925 Mad. 257. 


(8) A IR 1924 Mad 711: 78 Ind. Cas. 1055; 31 M 
L T 147; 47M L J 20; (1924) M W N 569, 





PATNA HIGH COURT 
Oivil Appeal No. 135 of 1935 
December 1, 1937 
Wort AND MANOHAR LALL, JJ. - 
AMRIT NARAYAN SINGH —Darenpant 
—APPBLLANT 
_ versus 
BAIJNATH PANDEY AND ANOTARR — 
PLAINTIFFS —RRSPONDENTS 

Limitation Act (IX of 1908), s. 19~Acknowledg- 
ment addressed to dead person—Whether saves limi- 
tation— Practice-~Record—Document as translated 
on record—~Court must rely on it. - 

Where an acknowledgment of a debt is duly 
signed by the acknowledgor, it will operate as a valid 
acknowledgment of the debt to save limitation, 
although it is addressed to a dead person, Mantram 
v. Seth Rupchand (2), relied on 

The High Court must rely upon the document as 
translated, the translation appearing in the record 
of the case. 

O. A. from the original decree of the Sub- 
Judge, Bhagalpur, dated June 24, 1935. 

Mr. B. P. Sinha, for the Appellant. 

Mr. G. P. Singh, for the Respondents. 

Wort, J.—The only substantial question 
in this appeal is whether a document dated 
May 2,1931, purporting to bə a hand note 
was a sufficient acknowledgment within 
s. 19, Limitation Act to removethe bar of 
limitation froma previous debt owned by 
the defendant to the father of the plaintiffs. 
The facts are these. On May 2, 1931, the 
defendant executed this document in favour 
of Bhagwat Pande. He had died a few days 
previously, that is to say, on April 28, 1931. 
The hand-note so called appeared to have 
been given in renewal of two other hand- 
notes, Exs. 1(¢) and 1 (d) dated,respectively, 
May 5, 1928, and July 11, of the game year, 
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The hand-note of May 2, 1931, was given 
for a sum of Rs. 3,600; having been given 
in the events which have happened in 
favour of a dead person the document was 
obviously invalid as a promissory note. 
The question urises, therefore, whether the 
Plaintiff can use the document as an ac- 
knowledgment under s. 19, Limitation Act. 
The learned Judge in the Court below has 
treated it as an acknowledgment within 
that section. 

It is contended in the first instance that 
the document was not executed by the 
defendant. One of the contentions to sup- 
port that argument was that the signature 
on the hand note bore the word “Babu” and 
& signature of that kind was highly improb- 
able. That argument, however, [am afraid 
cannot be supported for the reason that 
this Court must rely upon the document as 
translated, the translation appearing in the 
record of the case. From that translation 
it would appear that this word was not on 
the hand-note. In this connection I might 
add that no question hes been raised jn the 
notice of appeal with regard to this point. 
The next contention advanced is with 
regard .to the finger-print expert of the 
Criminal Investigation Department. It ap- 
pears that on April 76, 1935, the defendant 
filed a petition summoning the Government 
finger-print expert of tha O. IL D. The 
learned Judge made an order the effect of 
which was that report should be called 
from that expert and that report was receiv- 
ed ¿n or about May 27. On June 4, 1935, 
the Judge makes this order ‘“Finger-print 
expert's opinion received from the C. I. D. 
Patna and is put -up. Arguments heard, 
Judgment reserved.” It is Mr, Sinha’s 
argument that he should have an opportu- 
nity to call the finger-print expert as a 
witness. He certainly filed a petition on 
April 26, but appears to have ‘consented to 
the order which was made on that date. If 
he had any grievance with regard to the 
matter, he should have made that grievance 
known on June 4, 1935, instead of arguing 
the case on the footing of the report which 
the learned Judge in the Oourt below has 
held was inadmissible in evidence, in the 
absence of the expert. There seems to be 
no justification, therefore, for the contention 
now advanced on that point. 

I come now to the substantial question 
whetherit was an acknowledgment within 
the meaning of s. 19, Limitation “Act. In 
Mylapore Iyaswamy Vyapoory Mudaliar v, 
Yeo Kay (l). Sir Barnes Peacock in de- 

(1) 14 TA 168; 14 O 801; 5 Sar. 50 (P O). 
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livering the judgment of their Lordships of 
the Privy Council and in construing s. 19 of 
the former Act which was in thesame terms 
ass.19 of the Act of 1908, has made this 
statement : 

“What liability does this mean? It must mean 


a liability tothe person who is seekingto recover 
possession, or some person through whom he claims." 


andthen goeson to obsetve (as [ under- 
stand him) that the admission or acknow- 
ledgment which was relied upon in that 
case wasof an equivocal character. The 
acknowledgment which the parties in that 
case relied upon was an acknowledgment 
of the liability of certain Mr. Bennett to 
give possession aad it is in that action 
that their Lordships of the Judicial Oom- 
mittee pointed out that there was no such 
acknowledgment to satisfy the statute. 
With regaid to the matter with which we 
are more particularly concerned, the mat- 
ter seems tome to be clear. ‘The statute, 
as their Lordships ci the Judicial Oommit- 
tee observed in Maniram V. Seth Rupchand 
(2), does not require an acknowledgment to 
be addressed to any person. “It has been 
already pointed out” their Lordships say : 

“that the acknowledgment was made before the 
statutory period had run out. Thus one requisite 
of s. 19 igscomplied with. The necessity of signi- 
ture by the party to be charged is also complied 
with. The acknowledgment isnot addressed to the 
person entitled, bat accordingto the “explanation” 
given in s. 19, thia 1s not necessary ` 

That was a case in which the acknow- 
ledgment was to the effect that for the 
last five yearsthe person sought to be held 
liable had open and current accounts with 
the deceased. On the plain reading of the 
section, and supported by the decision to 
which I have referred, it seems to me 
abundantly clear that this document al- 
though invalid as a hand-note was a suffi- 
eint acknowledgment within s. 19, Limita- 
tion Act. The only other question which 
has been argued is the question of interest, 
and our jurisdiction under the Usurious 
Loans Act, B. 3, is sought by reason of the 
raieof interest alone. The rate is 18 per 
cent. perannum and all I need say with 
regard to that matter it is impossible for 
us to hold tkat, that is not a commercial rate 
or that it is excessive or substantially un- 
fair within the meaning ofs. 3 of the Act. 
The appeal fails and must be dismissed with 
costs. 

Manohar Lall, J.—I agree. 

D. Appeal dismissed. 

(2) 33 IA 165; 330 1047;2N L R130;40LJ 94; 
10 O W. N 874 (P O), 


BMPREOR V. BHATU SADU MALI 


(BOM.) 17410 
BOMBAY HIGH COURT 
Full Bench 


Oriminal Reference No. 118 of 1937 
November 1, 1937 
BEAUMONT, C J., BROOMRIBLD AND 
W assoopewW, JJ. 
EMPEROR— PRrRosEOUTOR 
VETSUS 
BHATU SADU MALI—Acousgp 
Criminal Procedure Oode (Act V of 1898), ss. 476-B, 
439—Order under s. 476-B, by Civit Court—Revi- 
ston against—Procedure to be followed by High 
Court, whether should be one under s 439 or 8,115 
of Civil Procedure Code (Act V of 1908). 
Applications in revision from an order under 

s. 476-B, Criminal Procedure Code, by a Oivil Court 
to the High Oourt should be heard and desided in 
accordance with the provisions of s. 439, Criminal 
Procedure Code. It is not essential to determine 
whether the Oourt which passes an order under 
s. 478-B is technically a Criminal Court or not. It 
is certainly a Gourt which is exercising jurisdiction 
in & criminal matter, and orders passed by it can 
be revised by the High Court under s. 439. Not 
only does the procedure relating to criminal appeals 
apply to a proceeding under s. 476-B, but any 
order made under that section can be revised by 
the High Court under s. 4389, and the provjsions of 
8, 115, Civil Procedure Code, do not apply to such a 
case. Once thes matter has been brought to the 
attention of the High Court, the High Court can 
act in revision under s. 439 whatever the method 
adopted in bringing the matter to its attention. 
Surendra Nath Masty v. Sushi Kumar Chakrabarty 
(1) and Janardana Rao v. Lakshmi Narasamma (3), 
dissented from Dhkanpat Rar v. Balak Ram (8) and 
Emperor v. Govind Hart (4), relied on, 


Or. R. made by .the Sessions Judge, 
West Khandesh, at Dhulia. 

Messrs. Y.V. Dizttand A. B. Acharya, 
for the Accused. 

Mr. P. B. Shingne, Goverument Pleader, 
for the Orown. 

Beaumont, C J.—The facts giving rise 
to this reference to a Full Bench are these, 
In a civil suit the plaintiff obtained a decree: 
against the defendant in 1933, and in 1936 
there were darichast proceedings to execute 
the decree. In those proceedings the defen- 
dant produced a receipt showing a larger 
amount as having been paid than was in. 
fact paid. It is not disputed that the receipt 
was a forged dccument The learned Sub- 
ordinate Judge who tried the suit recorded 
a finding under s. 476, Criminal Procedure 
Code, that it was inthe interest of justice 
that the matter should be enquired into, 
and accordingly lodged a complaint for 
forgery against the defendant. The de- 
fendant preferred an appeal against the 
direction for lodging a complaint to the 
District and Sessions Court, and the 
District and Sessions Judge referred the 
case tothe Assistant Judge. The Aasis- 
tant Judge made an order directing 
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that the complaint should not be proceeded 
with on the somewhat singular ground thub 
the defendant had admitted the forgery. 
The District and Sessions Judge seems to 
have sent for the record, and he disagreed 
with the view ofthe Assistant Judge that 
a prosecution ought not to be launched 
because the accused had admitted the 
offence after he was found out, and accord- 
ingly he admitted the papers to this Oourt 
recommending that under our revisional 
powers we should restore the comylaint of 
the Subordinate Judge. The principal ques- 
tion which has been referred tothe Full 
Bench is the first question, namely: 

“Whether applications in revision from an order 
under s.476-B by a Civil Court to the High Oourt 
should be heard and decided in accordance with 
the provisions of 8. 439, Criminal Procedure Code.” 

. The question really is whether the order 
made by the Assistant Judge under s. 476-B 
was an order made by a Civil Court so that 
the High Court’s revisional powers are 
governed by s. 115, Oivil Procedure Code, 
oris an order made by a Oriminal Court, 
or a Oourtexercising criminal powers, and 
‘power to revise such order arises under 
s. 439, Oriminal Procedure Oude. The ques- 
tion has given rise to a difference of opinion 
amongst the various High Courts. Section 
476, Uriminal Procedure Code, has to be 
read in connection with s. 195. That 
section provides, so faras material, that 
no Court shall take cognizance of any 
‘offence punishable under certain sections 
of the Indian Penal Code which include 
“the sections relating to forgery of docu- 
“ments, when such offences are alleged to 
‘have been committed in, or in relation 
to, any proceedings in any Court, excepton 
the complaint in writing of such Oourt or 
of some other Oourt to which such Oourt is 
subordinate. Then s.476 deals with the 
method in which a complaint is to be 
lodged in cases falling under s. 195. 
Section 476, so far as material, provides 


that : 

“When any Oivil, Revenue or Criminal Court is 
of opinion that it 1s expedient in the interest of 
justices that an inquiry should be made into any 
offence referred to in s. 195, sub-s. (i), cl (b) or ol. 
(c), which appears to have been commi in 
or in relation to a proceeding in that Uourt, such 
Oourt may, after such preliminary inquury, if any, 
as it thinks necessary, record a finding to that 
effect and make a complaint thereof in writing.” 


The learned Subordinate Judge acted 
under that section and made a complaint in 
writing, It seems clear that if that section 
stood alone, there could be no appeal from 
the directions of the Subordinate Judge 
- because no order is made, the Judge merely 
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records a finding -and lodges a complaint, 
which ig an administrative act. However 
a right of appeal is expressly given by 
s. 476-B. That section provides that: 
“Any person on whose application any Civil, 
Revenue or Oriminal Oourt has refused to make a 
complaint under s. 476 or s. 476-A, or against 


whom such a complaint has been made, may 
appeal to the Court to which such former Court 
ig subordinate within the meaning of a. 195, 


subs, (3) and the superior Court may thereupon, 
after notice to parties concerned, direct the 
withdrawal of the complaint or, as the case may 
be, itself make the complaint which the sub- 
ordinate Court might have made under s, 476," 

So that the Appellate Courtis the Court 
to which the Court making the complaint 
is subordinate within the meaning of 
s. 195 (3). That section provides that : 

“For the purposes of this secticn, 8 Oourt shall be 


- deemed to be subordinate to the Court to which 


appeals ordinarily lie from the appeslable decrees 
or sentences uf such former Court, or in the case of 
a Qivil Oourt from whose decrees no appeal ordi- 
narily lies tothe principal Court having ordinary 
original civil jurisdiction within the local limits 
of whose jurisdiction such Oivil Court is situate.” 

The expression “the Uourt to which 
appeals ordinarily lie” must, I think, mean 
the Court to which an appeal would lie in 
an ordinary case fromthe Civil, Revenue 
or Criminal Oourt in question. Olearly it 
cannot mean the Court to which an appeal 
ordinarily lies under s. 476 because no 
appeal does lie under that section except 
under s. 476B. The view which has pres 
vailed in the High Courts of Oalcutta, 
Madras and Allahabad is that the character 
of the Court which hears the appeal under 
8, 476-B is governed by the character of 
the Oourt which lodges the complaint, that 
is to say, if the complaint is lodged as bere 
by a Oivil Oourt, the Oourt hearing the 
appeal must be regarded as a Civil Court. 
That is not expressly provided bys. 476-B. 
The reference to s. 199 (3) only determines 
the forum to which the appeal lies, and 
does not interms determine the character 
of such Court The High Court of Ouleutte 
in Surendra Nath Maity v. Sushi Kumar 
Chakrabarty (1) and the High Oourt of 
Madras in Janardana Rao v. Lakshmi Nara- 
samma (2) appear to hold that although 
the Ovurt which hears the appeal under 
s. 476-B is a Civil Court, nevertheless its 
precedure in dealing with the appeal is 
governed by the Criminal Procedure Oode, 
and both those Courts have held that the 
powers conferred op a Orjminal Court of 

(1) 590 68; 134 Ind. Oas, 1063; A I R 1931 CaL 
604; (1931) Or. Oas. 756; 35 U W N 775; 33 Or, L J 
88; Ind, Rul. (1938) Oal 23. 

(2) 97 M 177, 147 Ind. Oas. 351; A I It 1934 Mad. 
52; (834) Or. Oas. 52; 35 Or: LJ 392; 65 M L J 873; 
88 L W 240; 6 R M 330; (1930) M W N 1476 (F B). 
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Appeal by -5. 423, Criminal Procedure 
Code, can be exercised in an appeal 
under s. 476-B. With all raspect to those 
Courts, that seems tome to be somewhat 
. illogical. Ifthe Court hearing the appeal 
is a Civil Court, it seems to me that its 
procedure mus: be governed by the Civil 
‘Procedure Oode, and if the Court, holds 
that the procedure is governed by the Cri- 
- minal Procedure Code, that must be on the 
basis that the Court is acting asa Oriminal 
Oourt, and if itis acting as a Criminal 
Court, I donot see why the powers of 
revision should not be those conferred by 
s. 439, Criminal Procedure Code, and not 
those conferred by s. 115. Oivil Procedure 
Code. There is no provision ins. 476-B,. 
such as we find in s. 486, Criminal Pro- 
cedure Code, enacting that the provisions 
_of Chap. XXXI, are to be acted upon. 
Ohapter XXXI, deals with appellate powers. 
If one had got such a provision as that, 
it “would be possible to hold that the 
powers conferred upon an Appellate Court 
by Ohap. XX XI, Criminal Procedure Code, 
apply, but the powers in revision con- 
ferred by Chap. XXXII, do not apply. 
But inthe absence of any such provision, 
I fail to see why the provisions of one 
_ehapter more than the other should apply 
toa case arising under s. 476-B, if the 
. Court hearing the appeal is a Civil Court. 
On the other hand the High Oourt of 
Lahore in Dhanpat Rai v. Balak Ram (3), 
has held that an order made under 
s. 476-B can be revised by the High Ocurt 
under s. 439, and ia so holding the Court 
followed a practice which had long pre- 
vailed in that Court. A similar practice 
has long prevailed in this Court. The 
Government Pleader tells us that he has 
known of many cases in which revision 
orders have been made under s. 439 in 
respect of orders passed under s. 476-B, 
and in my own experience such orders 
have been madein recent years. The case 
in Emperor v. Govind Hari (4), is one 
instance. In that. case the Oourt held that 
no appeal lay against an order made 
under s. 476-B directing a complaint to be 
filed, but having so held the repor; shows 
that the Court proceeded to set asida the 
order complained againsl in revision. But the 
question of jurisdiction was not argued or 
considered in that case, and there seems to 


(3) 18 Lah. 342, 135 Ind Cas. 594; A I R 1931 Lah. 
761; (1931) Or. Oas. 1065; 33 Or. L J 178; 33 P LR 
558; Ind. Rul (1932) Lah, 130. 

4) 87 Bom. L R 108; 156 Ind. Oas 713; AIR 
1935 Bom. 157; (1935) Or, Cas 295; 36 Or, L J 281; 
59 B 340; 8 R BW, ; 
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be no reported case in. this High Court 
Since the enactment of s. 476-B in the 
year 1923 in wuicn the question of juris- 
diction has been considered. In my opinion, 
however, the pructice which has prevailed 
in this Court is right. The order which 
the Appeliate Court is called upon to make 
under s. 476 B either quashing a com.» 
plaint or directing a complaint to be bled is 
Clearly an order of acriminal nature, and 
there is nothing in the section which enacts 
that the Court which passes that order is 
not a Oriminal Oourt. Mr. Visit for the 
applicant contends that a Oourt acting 
under s. 476-B is nota Oriminal Court as 
defined by 8. b, Oriminal Procedure Oode, 
and in certain cases that might be so, fòr 
instance, where the Appellate Oosurt i the 
Oourt of the First Class Subordinate Judge 
exercising appellate powers. But, on the 
other hand, I am not prepared to say that 
s. 8 is exhaustive. It is, however, in my view 
not essential to determine whether the 
Court which passes an order under s. 476 B 
is technically a Oriminal Oourt ur not. It 
is certainly a Court which is exercising 
jurisdiction in a criminal matter, and in 
my opinion orders passed by it can be 
revised by the High Oourt under s. 439. I 
agree with the view expressed in many 
cases, that s. 439 must be read in connection 
with the sections which precade it. Section 
439 enables the High Oourt to interfere in 
revision in the case of any proceedings, the 
record of which has been called for by it- 
self or which has bean reported for orders 
or which otherwise comes to its knowledge. 
The expression “‘or other proceedings” must 
clearly be limited by the context. Nobody 
would suggest that under s. 439, a Criminal 
Court could revise the orders of a Onvil 
Court in a civil matter. Butit may well 
be that 8. 439 goes rather further than 
s. 435 which refers to calling for the record 
of any proceeding before any inferior Ori- 
minal Court. Whether or not in this case 
the order was technically made by an 
inferior Criminal Court, I am clearly. of’ 
opinion that it was an order made by äna 
inferior Court exercising, under s. 476-B, 
jurisdiction in a criminal matter. Ia my 
opinion not only does the procedure relat- 
ing to criminal appeals apply to a proceed- 
ing under s. 476-B, but any order made 
under that section can be revised by the 
High Court under s. 439, and the provi- 
sions of s. 115, Civil Procedure Code, do 
not apply to such a case. I would, therefore, 
answer the first question submitted to us by 
saying that applications in revision from gn 
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order under 6. 476-B by any Oourt to the 
High Court may be heard and decided in 
accordance with the provisions of a. 139, 
Criminal Procedure Code. 

_ Questions Nos. (2) and (3) are in the follow- 
ing terms :’ 

(2) Whether upon aa order 
Judge in uppeal under s 
dure Oode, directing that 
against a party in a oivil proceeding by a8 
Subordinate Judge should be withdrawn, the 
Sessions Judge hes jurisdiction under s 435, Criminal 
Procedure Oode, to call for the record and proced- 


ings of the case from the Oourt of the Assistant 
Judge. And 
(3) Whether in view of the provisions of a. 438, 
Oriminal Procedure Code, the Seseions Judge has 
jurisdiction, apart from s. 485-OUriminal Procedure 
e, to make a reference submitting the record 
‘and proceedings of the Assistant Judge in such a4 
case to the High Court for orders under s. 438, 
Criminal Procedure Oode.” 


They can, 1 think, be dealt with together. 
I certainly doubt whether the Sessions 
Judge in this particular case had sny power 
under s. 435 to call for the record and 
proceedings of the case before the Assistant 
Judge, because the Assistant Judge. was 
exercising a jurisdiction concurrent with 
that of the Sessions Judge in a.case trans- 
ferred tohim, under s. 17, Bombay Civil 
Courts Act, 1569, It is clear, however, that 
the Sessions Judge if he thinks that injus- 
‘tice has been committed by an order made 
‘by his Assistant Judge can refer the matter 
tothe High Court, just as he could refer 
‘the matter to the High Oourt if he came to 
the conciusion that he had himself made a 
mistake which ought to be corrected by the 
High Ocart in revision. Once the matter 
‘has been brought to the attention of the 
‘High Oourt, the High Court can in my 
opinion, act in revision under s. 439 whatever 
the method adopted in bringing the 
matter to its attention. It is not necessary 
‘I think to record a formal answer to the 
questions. ; i 
-~ Question No, (4) is in these terms: 

“Whether the High Court upon such reference in 
the exercise of its powers under s.-433, Oriminal 
Proceduze Code, can either by itself launch a complaint 


against the party concerned or direct the lower 
Oourt to do go.” 


of an Assistant 
476 B, Oriminal Proce- 


I do not think it necessary to answer 
that question. If this Court comesto the 
conclusion in revision that the order of the 
‘Assistant Judge was wrong, the order can 
be set aside and the complaint filed by the 
Subordinate Judge allcwed to proceed. That 
is a matter to be considered on the merits 
by the Oriminal Bench. 


Broomfield, J—TI think the ecmmon- 
sense view is that proceedings relating to 
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prosecutions for critninél offences alleged to 
hav- been committed in Oourt are proceed- 
ings of.a criminal nature, whetner the 
alleged offence took place in a Oriminal, 
Tt is for that 
reason presumbly that the provisions of 
Chap. XX XV have been made applicable to 
all Courts. Prima facie it seems reasonable 
that the procedure as to revision saoould be 
the same asin all other criminal proceeding. 
The difficulties which have given rise to this 
reference are mainly due-to the fact that 
dealing with 
revision, i. e. Chap. XXXII, do not in terms 
deal with revision of criminal proceedings but . 
with the revision of proceedings of inferior 
Criminal Oourts. A Subordinate Judge 
who decides to makea complaint or not to 
make a complaint under s. 476 is engaged 
ina criminal proceeding. But he does not, 
for that reason, become a Oriminal Court, 
A District or Assistant Judge who hears an 
appeal in. such a case is engaged in a 
criminal proceeding, but is not a Or:minal 
Court, that is to say, if the words are used in 
their strict or ordinary meaning. One argu- 
ment for holding that s. 439, Criminal 
Procedure Code, applies in these cases, is 


that that section gives the High Court power 


to deal in revision with any proceeding the 
record of which has been called for by itself 
or which has been reported for orders, or 
which otherwise comes to its knowledge. 
It is true that this section, when it speaks 
of proceedings which have been called for 
or which have been reported for orders, is 
obviously referring back to ss. 435 apd 
438, and in that respect it appears that it 
is intended to apply to proceedings. of 
Criminal Ocuris only. But, although s. 439 
must be read in connection with s. 435, 
I am not prepared to say that the words 
“any proceeding” in s. 439 are not wide 
enough to include at any rate any proceeding 
under the Oriminal Procedure Code. If so, 
they would include proceedings under 
Obhap. XX XV even in the case of Vivil and 
Revenue Courts. 


Another alternative is to say that in 
Chap. XXXI! the words “inferior Oriminal 
Courts” are used rather loosely in a sense 
wide enough to include proceedings of Civil 
and Revenue Courts when engaged in 
criminal matters. This again is not a view 


‘which it is altogether easy to accept, but. 


in my opinion it is not impossible. As the 
learned Chief Justice has pointed out the 
way in which the other High Courts. have 
dealt with the matter is somewhat illogi- 
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cal. They agree that the criminal proce- 
dure is to be applied in the case of appeals. 
But if so, it is difficult to see why it should 
not be applied in the matter of revision 
also. There is a rather curious point 
aboot the provisions relating to contempt 
of Court which are contained in this same 
Chap. XXXV. These provisions apply Civil 
and Revenue as well as to Criminal Oonrta, 
and there.is a provision for appeals in B. 486 
just in the same way as an -appeal is 
provided in s. 476-B. In these provisions 
the subordination of Courts is the same 
that is to-say, an appeal from a Subordi- 
male Judge lies- to the District Judge and 
60 on:: It seems obvious, therefore, that it 
was -not the intention of the Legislature to 
make Civil and Revenue Courts subordinate 
to the Oriminal Courts in such matters. 
But in s. 486 it is expressly provided that 
the procedure for hearing appeals and the 
powers of the Appellate. Court in dealing 
with the appeals are to be in accordance 
with the provisions of Chap. XXXI, Oriminal 
Procedure Code. The convenience of the 
practice of dealing with these matters under 
8.439, which practice, I think, is as well estab- 
lished here as in Lahore, seems to me to be 
obvious. As far as I can see, there is 
nothing in the Oode which can be said to 
prohibit the application of an 
section. I agree, therefore, with the learn- 
ed Chief Justice and with the answers 
which he proposes to the questions 
+ referred. 


Wassoodew, J.—I agree that the 
‘answers -to the questions referred should 
be as stated in the judgment of my Lord 
the-Ohief Justice. 


D. Answer dees aaiy: : 
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MADRAS HIGH COURT 
Oivil Appeal No. 58 of 1934 
January 5, 1937 
MADHAVAN NAIR, d. 
Tus TALUK BOARD, CHIVAMBARAM AND 
OTHERS — APPELLANTS 
VETEUE 


ee IYENGAR AND ANOTHSR— ` 


RESPONDENTS 
`” Practice—Costs—Suit by morigagee~Perzonal dec- 
ree for costs against non-morigagor 47 can be passed. 
urts have a discretion to pass a personél decree 
for costs against a pason who is & non-mortgagor, in 
a suit on mortgage by the mortgagee. Ramakrishna 
Ayyar v, Raghunatha Ayyar (%), Rajagopalaswami 


TAB TALOK BOARD, ORIDAMBARAM V. VARADBSHSHA IYENGAR (MADR.) 
‘Natcken v. Palantsami Chettiar (3) and Subramanta 


-on & mortgage action. In 


17410 
Atyar v. Swaminatha Ayyur (4), followed i 


U. A. against the decree cf the Couri of 
the Subordinate Judge of Kumbakonam in 
O.S. No. 19 of 1933. 


Messrs.. P. V. Rajamannar and K. Subba 


Rao, for the Appellants. 


Messrs. K. Sankara Sastriar and K. S. 
Champakesa Ayyengar, for the Respondent. 


- Judgment.—The decision in Venugopala- 
chariar v. Padmanabha Rao (1), supporis 
the appellant's case that persônal decree 
for costs cannot be passed against a person 
who is a non mortgagor in a suit by the 
mortgagee butin Ramakrishna Ayyar v. 
Kaghunatha Ayyar (2), it was held that such 
a decree can be passed. In MHajagopala. 
swami Narcker v. Palantswami Chettiar 
(3), and Venugopalachariar v. Padmanabha 
Rao (1), was considered and explained by 
the learned Judges. Though the circum: 
stances were somewhat different, the learned 
Judges held that a decree for costs personal- 
ly against the non mortgagor can be passed 
Subramania 
Atyar v. Swaminaha Ayyar (4), the pro. 
position isstated to be an undoubted one, 
though there is no discussion of the point. I 
am inclined to agree with the decision 
subsequent to Venugo;alachartar v. Pad- 
manabha Rao (1), which held that the 
Courts have a dis¢retion to passa_ personal 
decree against a non-mortgagor. In the 
present case, the learned Judge has given 
reasons for passing the decree. 


The appeal fails and is dismissed with 
costs. 7 a 


N.B. A ppeal Bapa 


ay 29 M L J 120; 30 Ind. Cas, 18874 tg 1916 Mad, 


MO) A I R 1981 Mad, 972; 131 Ind, Ga 151; 33 LW 
£63: Ind. Rul (1931) Mad. 487. 

(3 È 55 M 332; 135 Ind Qas. 578; A I R1932 Mad 155; 
62 M L J 93; Ind, Rul. (1932) Mad 168; (1932) m W N 


ar 40 L W 576; 153 Ind. Oas. 1018 AIR 1935 Mad. 
121; 1934) M W N 321,40 L W 578; 7 R M 392 
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CALCUTTA HIGH COURT 
- Original Application 
~ March 3, 1937 
MONATR, J. 


' In re RAJANI KANTA PADIA, Mrsor ` 


~ Oontempt of Court—Court ordering. Anglo-Indian 
lady to deliver custody of child to his. father—Deli- 
berate disobedience of order—Lady held -guilty of 
contempt of Court. 3 
The father ofa Guzerati boy applied for the res- 
toration to him of his child, and that the respondent 
to the application, one Anglo-Indian lady who look- 
ed after the child for a long time with the appli- 
cant's concurrence should be committed to prison for 
contempt of Court In a previous proceedings the 
applicant was appointed the guardian and was order- 
ed to‘have the custody of the boy and was to take 
him outfor a change. The lady, however, refused 
to deliver the boy to the applicant. Her action 
. showed that she wanted to have an absolute control 
over the boy in derogation of the rights of the ap- 
plicant a8 father : 
Held, that the lady was guilty of 
Oourt. 
(The lady was ordered to pay costs fnd severely 
wa 


) 
Dr. A. K. Roy, ,Advocate-General), for 
the Applicant. 

Messrs. N. Barwell and J. P. Mitler, for 
the Respondent. 

Order.—This is an application by the 
father cf a Guzerati boy for the restoration 
‘to him of his child, and that the respond- 
ent`to the application, Mrs, Thompson, 
should be committed to prison for contempt 
of Uourt. The notice of motion also asks 
that the*provisions of an order made by the 
Court of Appeal may be set aside. The 
malter has been before this Oourt on 
‘several occasions, and on this occasion, has 
“been heard by us on three or four diferent 
days. The child in question was born in 
February 1928, so that he is now 9 yeurs 
‘old. H s mother died in childbirth, and the 
-Tespondent to this application cared for the 
child- for some time with the father’s 
concurrence. It is the common case of 
“both sides that the child has only learned 
English. In 1935, differences between the 
‘petitioner and the réspondent first came 
before this Court, the respondent refusing 
tto::make over the child to-its natural father. 
The matter was heard by me, and [ ‘ap- 
Pointed the father the guardian of the 
child on July 3, 1935, and I ordered Mrs. 


contempt of 


Thompson to make over the child to its. 


father. That order was taken to the Court 
of Appeal, and on July 29,1935, a consent 
decree was made, which is the order that 
itis- now sought to be set aside. That 
order varied the order which had been 
made by me in the Ooart of first instance, 
and -directions were given relating to the 
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child’s-schooling and_holidays.| Both this 
Court’ and the Gourt of Appeal were 
anxious that :the’ child should’ not be de 
prived of the society--of its natural father 
and of the lady who had tended it in its 
‘infancy, and orders were made to enable 
both. parties to have access to the child. 

The Court of Appeal further confirmed 
the order of this Court appointing the 
natural father guardian of the person of the 
minor. -The order.of the Court of Appeal 
was again varied on March 9, 1936, but that 
variation is not’ now material. In July 
1938 there was an -application headed: 
“Appeal No. 82 of 1935” in which the father 
asked for an order that Mrs.) Thompson 
should be directed to make over his child 


‘forthwith to him. Although the application 


was so headed, the notice of 1 otion calls 
upon the respondent to appear, before the 


‘Judge who was taking -interlocutory matters 
at that time, namely myself. 


The matter 
was mentioned to the Court of Appeal, and 
that Court directed that the , application 
should be heard by me. Thel application 
eventually came. before Pankridge, J. who 
was then taking the interlocitory list, and 
he made an order for the minor to be 
handed over to his father on the following 
day. The order then made was as follows : 


As 
“Upon the applicant by his Advocete undertaking 


to act on the medical advice of Lieut-Col. Denham- 


“White and not to send the minor to school, and also 


aking to get a report in writing from the said 
Liege Gol anham-W hite, it is ordere:d|that the said 
minor be handed over by the ssid Mrs. Marguerita 
Thompson to his father, the applicant, by to-morrow 
ordered that the ssid minor be sent 
change of air for such 
riod and at such time as may be advised by the said 


that having been 
his child, he is 
the child and to 


The petitioner's case is 
appointed the guardian of 
‘entitled tothe custody of ) 
make all general arrangements on that 
child's behalf. He alleges that tbe child 
was keptfrom him from May until August 
1936; that on August 25, in accordance with 
Panckridge, J.B order, the child [was return- 
ed to him, buton August 28,the boy was 
again found with Mrs. Thompson and has 
not been back to his father an The 
petitioner alleges that the child was taken 
from him by Mrs. Thompson. Mrs. Thomp- 
gon on the other hand states that the child 
ran away from its father. ‘The Advocate- 
General on behalf of the applicant has 
referred to anumber of authoritjes In sup- 
port ‘of his contention that the respon- 
dent is guilty of contempt of Court in inter- 
fering withthe rights of the petitioner 
who is not only the natural guardian df 
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guardian by the.Oourt.. He argues that 


‘any removal of -the child from its proper 


custody is contempt of Court, and that a 
Tefusal to accede tothe guardian’s request 
for the return of his ward was in effect 
and in law the removal of the ward from 


its proper custody. He further contends © 


that the education and religious training 
among the rights of the 
father and guardian and he alleges that 


those rights have been interfered with, and 
. deliberately interfered with, by the respon- 
before . 
“Amêer Ali, J. on January 25, when the 


This application was made 


respondent-objected that the application 
‘could only be made to the Court of 
Appeal. The learned Judge adjourned the 
‘matter for a week to enable the parties to 
apply tothe Court of Appeal. There were 
further adjournments, and the matter 
finally came up for hearing before me 
on February 19. 

The respondent again contended that 
the matter could only be tried by the Court 
of Appeal, and asked for a further 
adjournment in order’ to apply to that 
Court The Advocate General objected. to 
any further adjournment on tke ground that 
the respondent had had ample opportunity 


_of applying to the Oourt of Appeal for 


directions and that the matter was one of 
urgency to the father who was in the 
meantime deprived of the custody of the 


-chiidd. He pointed out further that the 


Court of Appeal had already directed that a 
similar application -should be- made not to 
that Court but to the Judge on the Original 
Side in charge of the interlocutory list. 
That was the application in which orders 
were passed by my brother Panckridge, J. 
in July 1935. [I had no doubt that the 
application in contempt was properly made 
in this Court, and it is noteworthy that 
both parties have expressed their opinion 
that the orders made by consent by the 
Court of Appeal have become unworkable. 
In thé circumstances, I declined to grant 
any further adjournment which would en- 
able the respondent to continue in charge 
of the child without having the question of 
her right to such custody decided. 

- The application was opened by the 
Advccate-General, and [then suggested to 
the parties that it was in their interest as 
alsoin that of the child that they should 
adopt some arrangement which would 
enable the child to be properly looked 
after without depriving it: of the society of 
either its father or of Mre. Tompson. 


oe 
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The applicant suggested that the child 
should be sent toa school at Bholpur, and 
I was given to understand ‘that the respon- 


dent had no objection to the school. The. 


matter was then adjourned in order that the , 7 
child should be examined by an.indepen- ` | 
dent doctor, approved of by both parties `. 


to decide whether he was fit to go to this 
school. The doctor, Dr. Roy, reported -that 
in his opinion the child would benefit in 


health by the clearer air of Bholpore, and . 
| that he was well enough to go to the school. 


te? + 


He also expressed the opinion that the: 


child’s general 
from the continuous friction between the 
parties of which he was the centre. I then 
ordered that the child should be restored to 


his father pending arrangements for -his ; 


being sent to school, and the Advocate- 
General intimated tnatifthat were done, 
he would not press the charges of contempt 
of Court. 

Mrs. Thompson, however, refused to agree 
that the child should goto any school and 
insisted tuat the charges of contempt 
should be gone into as she wa3-prepared 
to justify ner conduct throughout. These 
charges have now been heaid at length. 
Particulars „are set out in para. 33 of the 
petiiion. ‘Tne charges of wrongful deten- 
tion comprise two main periods: (l) from 
May to August 1936, and (2) froin Septem- 
ber 1936 tothe hearing of this applica- 
tion. After the order ot the Appeal Court, 
the child was sent to school in Guzerat. 
He returned on April 30, 1936, and was sent 
to the respondent for a week, but was 
detained by her on the ground that he was 
ill and was better under her care. The 
respondent justities such retention on the 
ground that it was agreed to by the 
child's father and that contention séamse 
justified. On May 21, the respondent 
wrote : 

“Will you please in your own child's interest confirm 
your promise over the phone that you will send baby 
back tome after the X-ray examination allowing | 
to be operated on here and stay on here till he is fit 

im, 


Mr. Padia wrote in reply: “Yes. After 
X-ray, child will go to your house’. The 
only question that arises is whether the 
child was in tact retained atter he was fit. 
Wuatever masy have been Mrs. Thompsons 
opinion, tuere is on the record the opinion 
of Col. Anderson and two other doctors 
dated July 17, 1926, that the wounds Had 
healed and the child might return to 
his . father's Louse, and when an ‘applica- 
tion was made, the Oourt ordered the 

-i @ c 


physical and, mental.” 
- condition would improve if he were removed 


Yor 
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Child to be handed over to his father on 
‘the following day. The second' period 
: commences immediately after this order 
Two days later the child was missing 
- and was found with Mrs. Thompson. On 
the 29th Ool. Denham-White examined him 
-and his report is setoutin para 22 of the 
petition. The child, he said, was under 
weight, but there was no disease in the 
Chest. The foot had healed from the oper- 
_ ation and the child was in average physical 
condition. The report concludes: 

“I think two months inthe hills would do much to 
“build up highealth and improve his physique. This 
- child requires care and the attention of a good home 
. life forthe development of a more robust bodily and 

mental health.” 

. The petitioner in compliance with the 
‘Teport arranged to take his child to Poona 
as the family belonged to Western India. 
Ool. Denham-White on enquiry said that 
he did not know Poona as a hill station, 
but hadin mind Darjeeling or Mussoorie, 
and in deference to his view, the petitioner 
arranged to take the child to Mussoorie. 
There appears to be no justification for the 
respondent's allegation that Mr. radia couid 
not and would not make such arrangements. 
After the visit to Ool. Dennum-White 
on August 29, the petitioner agreed that 
the child should stay with the respondent 
until the 31st. The respondent alleges an 
agreement that the child should stay with 
her for “a week orso”, but the jast para- 
graph of her own letter of August slst, 
suggests that there was no definite arrange- 
ment to that effect ; and ker leiter of Bep- 
„tember 2, in which she asks the peiitioner 
to allow the cnild to stay on with her 
also negatives her contention. The peti- 
tioner could never have thought that tnere 
was any such agreement, for, on Septem- 
ber 2, his solicitors demand the return of 
the child on "that evening at the latest.” 
On September 3, Mrs. ‘I'nompson repeats 
her .version of the alieged agreement and 
complains of the solicitor’s letter, but in 


| the last paragraph of her leiter she seeks . 


_ to justify the detention on other grounds. 
She writes : 

“Ihave seen Lieut-Colonel Denham-White's oer- 
tificate and according to the tenor of it, I should 
keep baby with me, Ifyou do not agree please 
mention this to Oourt or let me do so myself.” 

The words “If you do not agree" cer- 
tainly do-not support the case tnat there 
was already an agreement. Mr. Padia's 
solicitors write on the 4th that their cént 


“had agreed to the child staying only untul’ 


August 31 and on September 7, Mrs, Thomp- 
son writes justifying her retention of the 
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child on the ground that she alone could 
give him a good home life which Ool. Den- 
ham-white recommended and setting upan 
agreement which no longer seems to be 
confined to a “week orso." In her letter 
the agreement is said to have been based 
on fasts known to Mr. Padia, one of which 
is that the child ran away from him. Yet 
in the next paragraph she asks ifor an 
immediate withdrawal of Mr. Padia’s allee 
gation that the child had not run away, 
but had been kidnapped by her. The order 
of this Oourtof August 25, was based on 
the understanding that Ool. Venham-White’s 
instructions shall be carried out. Colonel 
Danham White recommended a caange to 
the hills for two months and the fatner had 
made arrangeMents accordingly. Yet on 
September 10, Mrs. Thompson writes : 

“For more good will coms to the child by 


letting him alone for some time than sending him to 
a hill station against his wishes.” 


Mr. Padia wrote on September 11, that he 
had arranged to take the child to Mussoorie, 
yet on September 17, Mrs. Thompson's solici- 
tor writes to Col. Denham- White saying that 
he doubts it Mr. Padia can make such 
arrangements. Mrs. Thompson again took 
the child to Ool. Denham-White, without 
tae knowledge of his father, and her solici- 
tor's letter of Septemoer 17, to Ool. Den- 
ham-White, which purports to set out the 
coild's medical history, sets out also as 
facts matters which are denied by the 
petitioner. Itis infact a carefully worded 
plea to. obtain a revised opinion from Col. 
Denham-White which would justify Mrs. 
Thompson in retaining the child, Oolonel 
Denham- White wrote in reply on Septem- 
ber 21, advising against a boarding school 
and recommending “a home life in circum- 
stances. where the cnild is happy for the 
next year orso.” The respondent says that 
she informed tae petitioner of tais opinion 
immediately and that they “decided” that 
the child should stay with her and visit 
his father whenever the latter should so 
desire. This is denied by tke petitioner 
and is not supported by any letter or other 
document. ltis true that the correspond: 
ence was dropped during the next six 
weeks. The petitioner explains that the lull 
was due to tne Puja Vacation. The peti- 
tion setgout correspondence which passed 
between the society for the Protection of 
Childrenin India and the petitioner. I 
refrain from comMenting on the interven- 
tion by the Society, but when this matter 
originally came before mel was informed 
that the Society might be represented, and I 
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Was also informed that an officer of the 
Society wished to interview me. I said then 
that in my view no useful purpose would 
be served by their intervention, and I am 
still of the same opinion. 

I find that there was no agreement as 
alleged by Mrs. Thompson to allow her to 
retain the child from the custody of its 
father. It is clear from the correspond- 
ence that Mrs. Thompson had made-up 
her mind to retain the child. She first sets 
up an agreement that she should keep him 
fora week or so; then she tries to justify 
her conduct by putting her own interpre- 
tation on to Col. Denham-White's report, 
and finally after having got a further re- 
port on an eg parte statement,she sets up 
another agreement which apparently entitl- 
ed her toretain the child indefinitely. This 
charge has been made out. It is next charg- 
ed that the respondent interfered with the 
rights of the father and legal guardian in 
having the child treated as an out-patient 
in various hospitals. This occurred in 
June 1936, The petitioner had arranged 
forthe child to be treated by qualiued 
medical practitioners, but in spite of his 
protests the child was taken on different 
occasions ag an out patient to the Presi- 
dency General Hospital and the Carmichael 
Medical College Hospital. The strong 
objections held by most Indians to treatment 
in hospital except in case of emergency 
musti have been well-known to the res- 
pondent even before the petitioner's letters 
of protest. Itis clear that the respondent 
considered that she was entitledto do any- 
thing that ehe liked without consulting the 
petitionor, provided, in her opinion, it was 
for the good ofthe child. When the father 
protests she writes : 

“I have heard so much and co often about your 
rights as certificated guardian that I do not wish 
to be reminded of them any more, As I under- 
stand the position, the Court by its order enjoined 
us to do only that which is for the good of the 
child, and if for that purpose it becomes necessary 
to keep the child with me, by agreement between 


us, nothing will be more acceptable to their Lord- 


ships than that.” 


The words “by agreement between us” 
are cleverly put in and do not meet the 
charges thatshe was making all sorts of 
arrangements for the child not by agree- 
ment but without the knowledge and con- 
trary tothe wishesofits parent. The third 
charge as to removal of the infant by the 
respondent frem bis father’s house has not 
been established, but the wrongiul reten- 
tion has been amply proved. Every effort 
has been made by the petitioner to come 
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tosome arrangement which will end the 
present impasse. It is obvious, and that, 
as I understood him, is" Dr. Roy's opinion, 
that the intense bitterness between these 
parties must react most unfavourably on 
the child's general health. The respon- 
dent's hostility to the child’s father cannot 
but be communicated tothe child, and it 
is obviously unfairto the natural parent 
that his child should be detained in a house 
were he has been taught to consider his 
own father and his relations as objects of 
contempt and distaste. Nor is it fair on the 
child. Hehas been born a member of a 
Hindu Mitakshara undivided family of 
means and status. He stands to lose far 
more than he can gain if he has to sever 
relations with his own people and be brought 
up in an alien community. 

“I passed an interim order during the 
hearing that the boy should return to his 
father’s house. The child is unaccustomed 
to the life there, and he may find difficulty 
in accommodating bimself to tte ways of 
his father and siep-mother. M.reover, it is 
suggested that one of his brothers is tuber- 
culous and that he may contract the 
disease. Mrs. Thompson hus shown herself 
quite incapable of carrying on the arrange- 
ment which was envisaged by the Court. 


‘The consent orderin the Court of Appeal 


referred to a etate of sffairs which has 
ceased to exist, namely the absence of the 
child at schoolin Guzerat, and his return 
to his father’s home during his holidays. 
In my opinion I have no power to vary that 
order nor have Lany wishtodo so. Both 
parties, however, agree that it is no longer 
workable. Mr. Padia has made various, 
suggestions and has triedin every way to 
meet the respondent who has remained 
obdvrate throughout She charges the 
father vith being callcus and neglectful, 
and contends that the child should remain 
with herand merely visit his own people 
until he has learned to speak the language 
of his parents. He has been with the peti- 
tioner for many months, yet he is still un- 
able to speak or understand Guzerati, and 
it is most unlikely thate will ever bee 
come really familiar with the language 
while living im an Anglo-Indian household 
in Calcutta. 

On the final day of hearing, Mr. Padia 
set out terms which appear to me eminently 
reascnable. Under those terms the child 
was toattend a day school in Calerftta for 
a year and to visit Mrs. Thompson twice» 
& week, thereafter the child should bem 


_ sent to e boarding school in some mosea 
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healthy station. Mrs. Thompson refused 
them without comment. She apparently 
wants entire control, and she refuses to rea- 
lize that the father has legal right which the 


- Court will uphold. She has, in my opinion,.. 


been guilty of contempt, and she insisted 
on attempting tojustify her conduct and to 
have the contempt application heard out in 
full. She denies that she was warned by 
Panckridge, J. that her conduct might in- 
volve her in serious consequences. I gave her 
that warning now. I realize that she is 
animated by what she considers to be the 
benefit of the child but she fails to realize 
that her dominant consideration is always 
to have the child with her. Should she 
pursue her present line of conduct, the 
Court will have to take other measure to 
restrain her. For the present, I merely 
order her to pay the costs of this application 
as ofa hearing as between attorney and 
client. The infant will remain with his 
father but he should be allowed to visit 
Mrs. Thompson for two houre twice every 
week. This privilege may be revoked if 
in the father’s opinion it is being abused by 
Mrs. Thompson. i 

The child's future and education are 
matters forthe father to arrange. Mrs. 
Thompson still refers to the child as baby” 
but heis now nine years old and his 
education should not be neglected. If the 
father could arrange for the child to spend 
some time in the hills will a Guzerati- 
speaking tutor where he could meet Guzerati 
children it would ease the break between 
his present life and life in a boarding 
school. This is only a suggestion. My 
_ decision will, I understand, be taken else- 
where and any new scheme, or any Varia- 
tion of the scheme which was previously 
outlined by the Appellate Court and which 
the parties agree is now unworkable can 
best be dealt with by that Court. Dr. Roy 
has expressed the opinion that from a 
health point of view the child would be 
better outside Calcutta, both on sccount 
‘of climate and because he would be clear 
of the incessant friction between the parties 
to this application. That view, with respect, 
appears to me eminently sound. 


D. Order accordingly, 
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LAHORE HIGH COURT 
Criminal Révision No. 1068 of 1937 
October 21, 1937 
OoLDSTREAM, J: 

KARTARA AND ofapes—Acousap 
— PETITIONERS 
VETSUS 

EMPEROR—Oppostta Party 

s 1878), s. oint crimina es- 

an eee eae Jas accupted by three brothers 

living jointly —Opium found tn house—Eldeat brother 
alone held s8 d be convicted. 

Several persons may be in joint criminal posses 

sion of an excisable article. But each case must 

be decided on evidence Hmpsror v, Sukhdas (1) and 


Emperor v. Diwan Singh (2), relied on. 
Where a quantity of opium was recovered from a 


house occupied by three brothers living jointly: 
"Held, that the desi brother alone should be con- 


victed under s. 9, Opium Act. 

Or, R. reported by the Sessions Judge, 
Ludhiane, dated July 20, 1937. | 

Report.—The case against the petitioners | 
was that on the search of their house, 13 tolas 
of opium were recovered from a wooden 
almirah standing along the southern wall 
of the house. The three petitioners are 
real brothers, and they jointly live in that 
house. Kartar Singh is the eldest brother. 
Under the circumstances, only Kartar Singh 
could have been convicted, as it is he who 
can be called the house master The con- 
victions of Sardara and Bhaja: cannot, 
therefore, be upheld. On the other hand, 
if it be assumed that all the three brothers, 
who are grown up young men, are jointly 
the house masters, the joint recovery against 
them could not be used against any of them. 
I would consequently recommend the case 
to the High Oourt for setting aside the 
conviction of Sardara and Bhajna and for 
the setting aside of the conviction of Kar- 
tara as well, if found necessary. The fine 

as been paid. 
à Mr. V. N. Sethi, for the Advocate-General, 
for the Orown. 

Order of the High Court. 

Having regard to the circumstances of 
this particular case, I accept the recom- 
mendation of the learned Sessions Judge, 
set aside the conviction of Sardara and 
Bhajna and acquit them. I do not 
interfere as regards Kartara. Fines, if paid 
by Sardara and Bhajna, to berefunded. The 
referring note of the learned Sessions Judge 
appears to indicate that he under the im- 
pression that therecan in no case be joint 
criminal possession where an excisable 
article or article, the possession of which is 
an offence, is recovered from a house or 
place jointly possessed by several persons. 
If this is his view I point out that it is not 
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correct. Esch case must be decided on the 
evidence and it is obvious, that as a fact, 
several persons may be in joint criminal 
possession of an article. For instance, if 
an illicit still or a quantity of Tahan, the 
smell of which cannot be disguised, is 
found in a room, itis obvious that all the 
persons occupying that room must be pre- 
sumed to know of its presence. On the 
other hand, ifa small article is discovered 
hidden in the thatch of a roof, there might 
„be nosuch presumption. In Emperor v. 
Sukhdas (1), it was held by the Allahabad 
Court that where an unlicensed gun had 
been found in the house of a joint Hindu 
family, there would be a presumption that 
the gun wasin possession and control of 
all the adult members of the family and it 
would be for those person3to show that they 
were notin possession of the gun. That 
there may be joint criminal possession was 
pointed out by a Divisional Banch of this 
Courtin Emperor v. Diwan Singh (2), a 
case in which two men found driving-stolen 
animals were both presumed to have been 
in possession of them. 

8. Order accordingly. 


(1) 54 A 41l; 139 Iad. Oas 153; A I R 1932 AH 441; 
(1933) Or Oasa. 581; 33 Or, L J 719; (1932) A L J 570; 
L R 13 A 43 Or; Ind. Rul. (1932) All, 585 
5 a a a a Ind. Oas 463: (1933) 

r Oas : I. 4; APLR : f f 
(1933) Lah 354. epee 





CALCUTTA HIGH COURT 
Oivi] Appeal No. 164 of 1935 
J une 10, 1937 
Guua AND R, O. Mirrer, JJ. 
BIBHUTI BHUSAN PAL CHAUDHURY 
AND OTHRRS— DEFaNDANTS-—APPRLLANTS 
VETSUS 
Srimati MAYA DEBY AND anotarr— 
__ PLarntirvs~-Responornts 

Transfer of ‘Property Act (IV of 1882), 28.117, 107 
~~ Registration—Registered darpatni lease—Document 
varying rent payable under such lease, if must be 
registered —Registration Act (XVI of 1908), s. 17 (2) 
(vi) ~-Scope— Hetoppel — Mere representation of inten- 
tion, if can be basis of estoppel. 

The terms of a registered lease cannot be varied 
by an unregistered document in view of g. 107 
‘Transfer of Property Act. A darpatni lease ia not 
a lease for agricultural purposes within the mean- 
ing of s. 117, Transfer of Property Act, and would 
accordingly be governed by a. 107 of the said Act. 
A document, therefore, varying the amount of rent 
payable under a registered darpatni lease must be 
Oe Tad ae Tan Ghose v. Gopali Chak Coal 

0, ; an rga Prosad Si } 
Narain Bagchi (3), relied ae OO Yaa jenang 

Section 17, sub-a, (2) (st), Registration Act, does 
eae T D pal ve documents coming 

i _ 8. . Sarat D A int 
I a ndra Das vy Sarajint 
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The doctrine of estoppel cannot be invoked against 
statutory provisions, and ib has its foundation on 
representation of facts being made. A mere repre- 
sentation of an intention cannot be the basis of 
estoppel. A promise made is not a representation 
ofa fact Jordon y Money (5) and White Church, 
Lid. v. Cavanagh (6), referred to. 

O A. from original decree of the 
Sub-Judge, Nadia, dated March 11, 1935. 

Messrs. Brojolal Chakraburty, Gopendra 
Nath Das and Bon Behary Mukherjee, for 
the Appellants, 

Messrs. Jatindra Nath Sanyal and Joy 
Gopal Ghose, for the Respondents. 

R.C. Mitter, J.—This appeal, which is 
on behalf of the defendants, arises out of a 
suit for rent. The claim in the suit is for 
arrears of rent and cesses for the year 1336 
and up tothe Kartick Kist of 1337. It has 
been valued at Rs. 6,918-13-9 in the plaint. 
The rate of rent according to the plain- 
tiff was Rs. 2,700 and cesses Rs 450-11 0 
per year. There are five defendants; 
defendants Nos. 1 and 2 may, for brevity's. 
sake, be called the Pal Chaudhury defend- 
ants and Nos. 3 to 5 the Ray defendants. 
The plaintiff claims as the trustee of her 
husband and Debnandan Mukherjee. The 
trust deed was challenged in the lower 
Qourt, but the finding of that Oourt is that 
it is a valid instrument. This finding has 
not been challenged beforeus The learned 
Subordinate Judge passed a decree for 
Rs. 4,143 109 He held that the plaintiff 
was entitled to claim Trent at the rate of 
Rs. * 2,609-¢-6 and cesses at the rate of 
Ks. 1+1-13-0 per year He further held that 
half of the rent and cesses due for the year 
1336 had been satisfied by the Pal Chau- 
dhury defendants before suit. Both sets of 
defendants have joined in this appeal but 
the plaintiff has not filed any cross-objection. 
Debnandan Mukherjee was the patnidar and 
the defendants hold a darpaini taluk under 
him. This darpatni taluk was created by a 
registered potta on April 2, 1868 (Ex. E- 
IL-l), the demised premises being Mouza 
Hanspukuria included in a parmanently 
settled estate (Touzi No. 431) and Char 
Hanspukuria included in a temporarily 
settled estate (No. 988). Under tha patni 
taluk owned by Debnandan Mukherjee and 
which is now vested in the’ plaintiff as 
trastes, three was another darpatni taluk 
held by the Midnapore Zamindary Co., Ltd. 
The plaintiff avers in the plaint that 
Debnandan Mukherjee failed to pay the 
patni rent due to the zamindar with the 
result that his patni taluk was advertfsed 
for sale under Regn 8 of 1819, but the 
sale which was to have taken place on 


' Year. 
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Agrahayan 1, 1337, was averted by the 
Midnapore Zamindary Co, Ltd., depositing 
the zamindar's dues, and the said Company 
thereafter took possession of the patni 
taluk under the provisions of s.13 (4) of 
Regn. 8 of 1819, and 

“aince then the said darpatnidar Company re- 
Mained in possession as representative of the 
plaintiff by realising rents by virtue of the plain- 
ones and kept the plaintiff's poseession in- 
gort. 

The plaintif claimed rent for 1336 and 
up to Kartick 1337 on the footing that 
thereafter {he Midnapore Zamindary Oom- 
pany went into possession as girbidar 
(para. 1 of the plaint). Two sets of written 
statement were filed, one by the Pal Ohau- 
dbury defendants, and the other by the 
Ray defendants. The specific pleas as taken 
by the Ray defendants in their written 
statement are: lal that the trust deed 
executed hy Debnandan Mukherjee was a 
fictitious, collusive and benami document, 
and alsonot executed and signed according 
to law; (b) that the plaintiff cannot re- 
cover as her name has not been registered 
in the zamindar’s sheristha (c) that the 
darpaini taluk can only be made liable; 
(d) that plaintiff's claim was barred by 
limitation: (e) no arrears due for the years 
in suit; (f) plaintiff cannot claim for the 
month tf Kartick of 1337; (7) that Char 
Hanspukuria had been made khas by 
Government, and was not in possession 
either of the plaintiff or of the defendants, 
and the defendants are not liable for rent 
at the rate of Rs. 2,700 but entitled to 
abatement. Debnandan agreed to grant 
an abatement at the rate of Rs. 225 per 
In any case there should be appor- 
tionment of rent of both mouzahs, 6. g. 
Hanspukuria and Ohar Hanspukuria; (h) 
300 bighas of land had gone under water 
hence there should be further abatement 
cfrent. There are general pleas that the 
plaintiff's suit is not maintainable and she 
is not entitled to claim rent. The Pal 
Ohaudhury defendants in their written 
statement challenged the trust deed, pleaded 
that Debnandan agreed to allow abatement 
of rent at the rate of Rs. 225 per year on 
acconnt of Ohar Hanspukuria. They fur- 
ther pleaded that Debnandan had split up 
the darpaini taluk into two tenures, one to 
be held by the Rav defendants and the 
other by the Pal Ohaudhury defendants 
and that they, the Pal Chaudhury defen- 
dants, had paid up their dues for the year 
1336. This written statement also contains 
vague pleas to the effect that the plaintiff's 
guit is not maintainable, 
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Mr. Ohakraburty appearing for both 
sets of defendants raises four points before 
us; (1) that the plaintiff is not entitled to 
claim at all, the right tosue being in the 
Midnapore Zamindary Oo., Ltd.; (2) that 
at any rate the Subordinate Judge ought 
to have deducted not Rs. 98-7-6 from the 
yearly jama but the sum of Rs 225: (3) 
that the darpatnt had been split up into 
two before the period in claim: and (4) the 
form of the decree is bad. The Pal Ohau- 
dhury defendants ought not to have besn 
made liable for what remained due for the 
year 1336. The second and third points 
have been deslt with by the learned Sub- 
ordinate Judge, but there is no indication 
in his judgment of the questions raised and 
involved in points Nos. 1 and 4. 

In support of point No. 1, Mr. Ohakra- 
burty, says that the plaintiff has admitted 
in para lof her plaint that the darpatni- 
dar, the Midnapore Zamindary Co, Ltd., 
had paid up the Astam dues and had taken 
possession on Agrahayan 1, 1337. Under 
the provisions of s. 13 (4) of the Patni 
Regulation, the said Oompany is in the 
position of & mortgagee in possession and 
entitled to re-pay itself from the profits of 
the paint taluk, The profits include as 
well arrears of rent due from the darpatni- 
dars, the defendents, fora period anterior 
to the taking of possession by the said 
Company. This he says follows from the 
language of s. 13 (4) of the Patni Regula- 
tion and has also been decided by a Divi- 
sion Bench of this Court in Abdul Azie v. 
Behari Lall 41 Ind. Cas. 711 (1). He fur- 
ther says that this defence was pleaded 
in para. 8 of the written statement of the 
Roys and that the Subordinate Judge was 
wrong in not considering it. The first 
thing that has to be considered by us is 
whether such a defence was in fact raised 
in the written statemente. We have set 
out before the relevant passage in para. 1 
of the plaint. Paragraph 8 of the written 
statement of the Roy runs as follows :— 

“The claim of the plaintiff in the plaint is not 
given in detail and is indefinite. On examination 
of the accounte in the plaint it cannot be under- 
stood at all up to what date of 1337 the plaintiff 
has made her claim according to the statements 
in para 1 of the plaint of the plaintiff. The rent 
from Kartick Kist of 1337 BD. S. cannot be due to 
the plaintiff. The plaintiff is not entitled to get 


the rent of the period before Agrahkayan 1, 1337, B.S. 
as she has mentioned to be due to her in para. 1 of 


the plaint.” 

The underlined (italicised) part of passage 
indicates that the right of the plaintiff to 
claim rent up to Asstn of 1337 was not dis- 


(1) 41 Ind. Oas. 711; ATR 1918 Oal. 466, 
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puted, but the dispute was only in respect 
of the month of Kartick, 1337. The arrears 
for which Astam sale was advertised, was 
for the first six months of 1337 in arrears, 
frcm Bysack to Assin 1337 B. S and these 
defendants only wanted tc mention in the 
aforesaid part of the written statement, as 
Mr Ohakraburty in the course of his 
argument admitted, that on the analogy of 
the rights of a purchaser at a revenue sale 
the Midnapore Zamindary Oo., tLtd., had 
the right io realize rent due to the patni 
dar from Kartick 1, 1337, the day of 
making default by the patnidar, for which 
Astam proceedings were taken although 
the said Company took possession a month 
later, 7. e. Agrahayan 1, 1337. The last 
line of para. 8 of the written statement 
which is only a general statement accord- 
ingly was not intended to raise specifically 
by way of defence, the point which 
Mr. Chakraburty now wants to raise before 
us. This passage is explainable on the 
basis of the preceding paragraphs of the 
written statement, they being that the trust 
deed was fictitious and that the plaintiff 
not baving registered her name in the 
zamindar's shertisa was not entitled to sue. 
No issue was raised to the effect that the 
right to claim the arrearsin question was 
in the Midnapore Zamindary Oo, The first 
issue was nodoubt asto whether the suit 
wis maintainable at the instance of the 
plain'iff, and under that issue, the question 
as to whether the trust deed was valid or 
not and whether the plaintiff required her 
name to be registered in the zamindar's 
sheritsa for the maintenance of the suit 
was discussed and decided by the learned 
Subordinate Judge. On the materials we 
have before us, we hold that the matter 
now sought to be canvassed before. us was 
never placed before the Subordinate Judge 
at the hearing and is a new point altoge- 
ther raised here for the first time. 

The next thing for us to consider is 
whether we should allow the point to be 
raised before us for the first time. Mr. 
Ohakraburty says that it being a pure 


question of law ought to be allowed to be- 


raised here. It may be that a girbidar 
has the right to receive or recover arrears 
of rent due to the patnidar at the time 
when he takes possession, that is to say, 
that his right extends to the unrealized 
arrears for a period before his possession. 
But there is nothing to prevent him from 
making arrangements in respect thereto 
with defaulting patnidar. We do not think 
that it would be just to rob the plaintiff of 


“a 
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the case which she could or would have 


-made to meet this point if it had been 


raised by the defendants in the lower 
Court. The materials in the record indi- 
cate that the Midnapore Zaminodary Oo, 
instituted a suit for arrears of rent for the 
darpatni taluk of the defendants (Rent Suit 
No. 36 of 1933): see 1-27 and Order No. 39, 
p. 10. We were invited by the plaintiff 
respondents to receive as additional evi- 
dence the judgment of that suit bat we 
have not acceded to that request, as in our 
judgment, we can dispose of the first point 
raised by Mr. Ohakraburty on other 
grounds 

From the materials on the record we can 
safely irfer that neither the Midnapore 
Zamindary had laid any claim against the 
defendants for the period now in suit nor 
the defendants had made any payments to 
the former for the same. If that had been 
the case, the defendants would have said so 
either in the written statements or in their 
evidence seeing that the rent suit insti- 
tuted by the plaintiff (Rent Suit No. 25 of 
1933) and the rent suit instituted by the 
Midnapore Zamindary Co. (Rent Suit 
No. 38 of 1933) had been instituted at 
about the same time and had been pending 
in the same Court. Wecannot accordingly 
allow Mr. Ohakraburty to raise the said 
point for the first time. 

Regarding the second point raised by 
Mr Chakraburty, the relevant facts are 
these: In the year 1929 Debnandan 
instituted a rent suit against the defen- 
dants for arrears of rent cf the darpatnt 
taluk (Rent Suit No. 3 of 1929) and re- 
covered a decree on August 31, 1929. He 
pat this decree into execution in Rent 
Execution Case No. 1 of 1929. In that 
execution case Debnandan filed an applica- 
tion on November 19, 1929. The said ap- 
plication (Ex. G II 8) recites that the 
defendants were about to file an appeal 
against the rent decree and as the result 
thereof, if filed, would be uncertain, “the 
matter is settled” according to the terms 
recited in the petition. In para. 1 it was 
recited that the decretal amount was 
Rs. 11,983-15-7 for rent and Rs. 1,265-15-6 
for ccets—total Rs 13,249-15-1, that the 
judgment-debtors would, on that day, pay 
Rs. 4,000, that the defendants would get 
deduction at the rate Rs. 225 per year from 
the darpatni jama, being the revenue then 
payable for Ohar Hanspukuria, and ‘in 
future the deductions would amount to the 
revenue that may be assessed on the same. 
Paragraph 2 recites that the defendants 
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had agreed to these terms and would desist 
from filing an appeal against the present 
decree. In para. 2 the manner of adjust- 
ment. of the decree under execution is 
recited andthe prayer made is to record 
the same in the register and execution be 
dismissed. On the petition is a note that 
it was dispoced of by Order No. 8, dated 
November 19, 1929 That order has not 
been produced. This petition of compro- 
mise was not registered. In the darpatni 
potta (Ex. E;, the parties contemplated the 
resettlement of Ohar Hanspuknria by the 
Government, which at the rate of the 
darpaini potta had been settled with the 
patnidar ata revenue of Rs. 96-7-6. The 
material terms are atp. 4, part 2 of the 
paper-book, They are that after the 
current settlement with Government shall 
have expired, the darpatnidars would be 
entitled to take new settlement from the 
Government, and in thatcase, the sum of 
Rs. 96-7-6 only would be the deducticn 
from the darpatni rent fixed at Rs. 2,700 
per year and “the darpatni rent as fixed 
would not be allowed to be reducted or 
increased for any other reason except for 
any of the terms mentioned in the docu- 
ment’. The finding of the learned Sub- 
ordinate Judge is ihat the defendants have 
themselves taken settlement of the said 
Char from the Government. On the mate- 
rials on the record, we cannot say that this 
finding is wrong. Tke learned Subordinate 
Judge held that Ex. G had in fact been 
filed by Debnandan, but as it was unregis- 
tered, it could not vary the aforesaid terms 
of the darpatni potta which was a regis- 


tered instrument. He ace-rdingly gave an 


abatement of Rs, 96-7-6 only. 

Mr. Ohakraburty contends that his 
clients are entitled to get an abatement of 
Rs. 225 per year on the basis of Ex. G. 


He admits that the view of the law that . 


the terms of a registered lease cannot be 
varied by an unregistered document is 
correct. This he has to admit in view of 
s. 107, Transfer of Property Act, and of 
the decision based thereon of the Full 
Bench in Lalit Mohan Ghose v. Gopali 
Chak Coal Co., Lid (2) and of the observa- 
tion of the Judicial Committee in Durga 
Prosad Singh v. Rajendra Narain Bagchi 
(3) at p. 506*. A darpatni lease is not a 


09 39 O 284; 12 Ind. Oas. 723, 16 OW N 55; 14 O 
2 afaro 493; 21 Ind. Cas 750; 4) TA 223; 180 W 


N 66; 190 L J 95; (1914) WNI IMUT 
68; 20 M L J 25; 15 Bom. L R 42 (P 0). 
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lease for agricultural purposes within the 
meaning of s. 117, Transfer of Property. 
Act, and would accordingly be gove'ned by 
s. 107 of the said Act. 

Mr. Chakraburty wants to get round 
this difficulty by urging: (a) that here 
there is no variation of the darpatni potta 
in respect of rent. He ssys that the rent 
as mentioned therein is not reduced by 
Ex. G but only the abatement to be given 
for the Ohar Hanspukuria that had gone 
out of the Pleader’s hands is settled by 
agreement; (b) that in any event Ex. Q 
being embodied in an order of Oourt, want 
of registration does not affect his client's 
claim ; (e) that as his clients did not file 
any appeal against the decree passed in 
Rent Suit No. 3 of 1929, the plaintiff, being 
the successor-in-interest of Debnandan 
is estopped from claiming anything more 
than Rs. 2,475 per year, t.e, Rs. 2,700 
less Rs. 225. We cannot give effect to any 
of these contentions. 

Exhibit G varies the covenant of the 
darpatni potta which we have recited 
above. That is a very material covenant 
and its variation in the way suggested mate- 
rially varies the amount of the landlord's 
claim for rent. In our judgment the caso 
comes within’ the Full Bench case men- 
tioned above. Regarding the second con- 
tention, we do not know what the order 
ef Court indicated on Ex. G. was. An order 
was no doubt passed by the execution 
Court but that order has not been pro- 
duced. It may be that that order was in 
accordance with the prayer made in para. 3 
of Ex. G, i. e. an order reecrding the 
adjustment of the decree and dismissing 
the execution. The execution Court had 
no power to record the compromise relat- 
ing to the abatement of rent. Even if 
the order of the Court recorded the whole 
of the compromise as set out in Hx. Q, 
that would not obviate the necessity of 
registration so far as the variation of the 
material convenant about rent of the dar- 
patni potta is concerned. Section 17, 
sub-s. (2) (vi), Registration Act, does not 
exempt from registration documents com- 
ing within s. 17(1) (d): Sarat Chandra 
Das v. Sarajini (4) at p. 900+. l 

The question of estoppel was not raised 
in the lower Court and there are besides 
two difficulties in the way of Mr. Oha- 
kraburty. Firstly, that doctrine cannot be 
invoked against statutory provisions, and 


(4) 27 O W N 897; 79 Ind, Oas 257; A I R 1934 
Oal 135; 27 O W N 897. 
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secondly, the doctrine has its foundation 
on representatian of facts being made. 
A mere representation of an intention can- 
not be the basis of estoppel. A promise 
made is not a representation of a fact. 
This has been made clear by the House cf 
Lords in Jordon v. Money (5): see also 
observations of Lord Macnaghten in White 
Church, Ltd. v. Cavanagh (6) at p. 130*. 
Regarding the point about the splitting up 
of the darpatnt, the foundation of the argu- 
ments of the appellants is on Ex, 
Ex. G (1). Exhibit Fis arecsipt granted 
by Debnandan tothe Pal Dhandhury de- 
fendants dated January 12, 1930, and Ex G 
(1) is a petition filed by him in the execu- 
tion Court for recording satisfaction in 
favour of the Pal Ohaudhurys. These 
documents recited the splitting up but to 
none of them are the Roys parties In the 
written statement of the Roys also they 
do not say that there was any splitting 


up. The position, therefore, is that all the 


tenants did not consent to the splitting up. 
In view of s. 88; Bengal Tenancy Act, 
as amended now. which is applicable to 
this case, we hold in agreement with 
the Subordinate Judge that the darpatni 
taluk has not been validly split up into 
two tenures for the aforesaid reason. 

Regarding, the last point, we hold that 
there is no substance init. This question 
materially depends upon the question of 
splitting up. Ifthe darpatni was not split 
up into two, as is our finding, the liability- 
for rent continued to be joint ard several. 
The payment of half the rent by the Pal 
Chaudhurvs for the year 1336 as evidenced 
by Ex. F does not absolve them from 
liability for the unpaid balance of 1333: 
The last line of Ex. F which has not been 
correctly translated does not, in our opi- 
nion, discharge them ofthis liability. The 
result -is that this appeal is dismissed with 
costs. Hearing-fee 5 gold mohure. 

Guha, J.—TI agree. 


g . Appeal dismissed. 


1G) (1954) 5H LO 185; 233 L J Ch. 865; 101 RR 


(6) (1903 A O 117; 71 L J KYB 400; 85 L T 349: 50 
W R 218; 17 T L R 746; 9 Manson 351. 
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RANGOON HIGH COURT 
First Oivil Appeal No. 39 of 1937 
July 21, 1937 
BAGULRY AND SHARPE, JJ. 
MA MA NYUN AND OTHERB— 
APPELLANTS 
VvETSUS 
MAUNG MYA AND ANOTHER— 
RESPONDENTS 

Oourt-fees—How determined—Civil Procedure Code 
(Act V of 1908), O. IT, r. 2 (3)~—Right to split claim 
arising out of same cause of action, if can be re- 
served—Remedy is under O. II, r.2 eat Fees 
Act (VII of 1870), Sch. II, Art. 17 (8), 3. 7 Gv) (b) 
—Partition suit by person in possession as co-tenant 
—Defendant denying plaintiff's title and possession 
—Oourt-fee payable. 

The court-fee on the plaint is fixed by the plaint 
itself, and it has got to be determined on a perusal 
of the plaint., The proper fee, therefore, has got to 
be determined as soon as the plaint is presented, 
and any subsequent defence cannot alter that fee 
unless a defence is raised which requires the plaint 
to be amended; then and then only can the value 
of stamp required be affected. Walt Ullah v. Durga 
Prasad (5), relied on. Mohendra Chandra v. Ashu- 
tosh (11) and Nandalal! Mukherji v. Kalipada 
Mukherji (3), referred to. 

There js no provision of law by which a plaintiff 
can reserve the right to split his claim arising out 
of the same cause of action. He may ask the Court 
to allow him to do so under O. Il, r.2 (3), Civil 
Procedure Code but the Code gives no unilateral 
right to reserve a claim of this sort. 

here a person who alleges that he is in posses- 
sion of immovable property as a co-tenant on his 
own behalf and on behalf of others, files a suit for 
partition of that property, the suit is not converted 
into a suit for declaration of title and recovery of 
possession by a mere denial on the part of the 
defendant as to the plaintiffs’ title and possession. 
The suit is governed by Art. 17 (6) of Sch. II, 
Court Fees Act, and no advolrem court-fea is re- 
uired. Kirty Churn Mitter v. Annith Nath Deb 
1), Bidhata Rai v. Ram Chariter Rai (2), Nandalal 
Mukherji v. Kalipada Mukherji (3), R P. Gill v. 
L Varadaraghavayya (4), Asa Ram v. Jagan Nath 
(7) and Haji Abdul Rahman v. A. B. Grisp (10), fol- 
ma Wali Ullah v. Durga Prasad (5), distingu- 
ishe 

F. O. A. against the decree of the District 
Oourt, Mandalay, in Civil Regular No. 5 
of 1936. 

Mr. D. R. Mitter, for the Appellants. 

Mr. K. C. Sanyal, for the Respondents. 

Baguley, J.—This appeal arises out of 
a suit for partition. The parties are 
Muhammadans. The plaint sets out that the 
two defendants and one Hla Gyi, who was 
the husband of plaintiff No. 1 and father of 
the remaining plaintiffs, were three brothers 
who inherited from their mother certain 
properties which are described in the 
achedule attached to the plaint.- Since 
the properties were inherited, they were, 
by arrangement, kept as one estate, witich 
had been managed by defendant No. 2 who 


collected the rents, paid expenses, etc., an 
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disbursed the balance to the real owners. 
This arrangement had gone on until Octo- 
ber 1934, (the suit was filed in January 
1935) after which date defendant No. 2 had 
failed to pay anything to the plaintiffs : so 
the plaintiffs asked for partition and sepa- 
rate possession of their share. Tne plaint 
was stamped with a court-fee of Rs. 10 
under Art. 17, cl. 6, Seb. I, Court Fees 
Act, thouga the plaintiffs’ share of the 
properties was valued at Rs. 20,t0). The 
learned Judge had doubls about the cor- 
rectness of the court-fees, bit after hear- 
ing the plaintiffs’ Advyovate he noted that 
the plaintiffs claimed to be in possession 
of tae joint property and merely asked for 
partition, so he accepted the valuation ‘‘for 
the time being.’ The defend .nts in their 
written statement denied that two of the 
seven items of property mentioned in the 
schedule formed part of the joint estate. 
They claimed that the plaint was not pro- 
perly stamped, but it was admiited that 
there was an estate which had been 
inherited jointly as set out in the plaint, 
and they also admitted that the property 
had been managed as stated by defen- 
dant No. 2 and that the profits of the estate 
had been divided among the heirs. Objec- 
tion was raised to plaintiff No. 1 suing as 
next friend of the other plaintifs, and defen- 
dant No. 2 stated that he held the shares of 
plaintiffs Nos. 210 9 as their de facto and de 
jure guardian. 

The case weat to trial on five issues. 
Issue No. 1 related tə whether the two dis- 
puted items in the schedule were part of 
the joint estate; the second dealt with the 
plea of res judicata ; the third runs as fl- 
lows: ‘Is the plaint not properly siamped ? 
Is this suit maintainable without a prayer 
for consequential relief?" Issue No. 4 was: 
“Was U Sein the de facto guardian of the 
minor plaintifs? Ifso, are they entitled to 
bring this suit against him for partition ?” 
And the fifth was whether the plaintiffs 
wereentitled to partition, and on what terms. 
The learned Judge answered [esues Nos. 1 
and 2 in favour of the plaintiffs. He answe’- 
ed Issue Nc. 4 in favour of the plaintiffs and 
also the fifth, but, as on Issue No. 3 he had 
come to the conclusion that court fees had 
got to be paid ad valorem on the value of 
the relief sought, namely Ks. 20,800 
(apparently Rs. 20,400 was intended that 
being the-value mentioned in tbe plaint) 
he directed that a preliminary decree be 
paseed for partition declaring the rights of 
the parties interested in the estate only 
after the plaintiffs had deposited the full 
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court-fees necessary. (Again. there seoms 
a mistake in the judgment as the order 
runs that: “the minor plaintiffs must depo- 
sit the fall court-fees necessary.) He alsd 
directed that the plaint should be formal- 
ly amended with regard to items Nos. 3 and 
6, as he had indicated earlier in the judg- 
ment that : 

“The plaintiffs should make formal amendments 
of their plaint and claim that the two Items Nos 3 
and 6 ba restored to the joint estate.” 

After judgment had besn pronounced, 
the plaintiffs indicated their willingness to 
supply the necessary court-fees and they 
asked for time. Several extensions of 
time were given during which period an 
application to revise the order was made 
to this Court, but before orders could be 
passed onthe revision matter, the learned 
Judge on December 22, 1938, refused 
further extension of time and rejected the 
plaint fer non-payment of court-fees, It is 
against this decree rejecting the plaint for 
non-payment of court fees that the pre- 
sent appeal has been brought. The portion 
of the judgment dealing withthe question 
of court-fees is not“-very satisfactory. No 
authorities are mentioned in the judg nent. 
It states that if was argued that Ar: 17 
(6) of Sch. II, Oourt Fees Act, applied. It 
then goes on : 

“The Osnleutta High Court has held in one or tio 
cases that this is the correct section. This was 
possibly due to the cases before it being those of 
co-parceners of a Hindu joint family estate Ican- 
not, however, ses in what way it can be said that 
it is not possible to estimate at a money value the 
subject-matter in dispute The other High Oourts 
have all held that the court-fees must be paid on 
the valne that the plaintiff puts upon the relief 
sought in his plaint " 

This passages shows a confusion of ideas 
because the value of the relief sought in 
the plaint may be something quite differ- 
ent from the value of the subject-matter 
in dispute. The statement with regard to 
the Calcutta High Oourt is correct. In 
Kirty Churn Mitter v. Annath Nath Deb (1), 
Garth, O. J., who dealt with the matter 
on a reference by the Taxing Master, 
stated : 

“Tf the plaintiff's suit had been to recover posses” 
sion of or establish his title to the share which 
he claims in the property, he must have paid an 
ad valorem stamp-fee upon the value of that 
share. Bat, as I understand, igs already in 
possession of his share, and all that he wants 1s 
to obtain a partition which is merely ....to 
‘shange the form of his enjoyment’ of the property, 
or in other words, to obtain a divided instead of 
an undivided share.” , , . 

This case was followed in Bidhata Rai 


(1) 80 757; 11 O LR 95, 
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y Ram Chariter Rai (2) and Nandalal 
Mukherji v. Kalipada Mukerji (3), showin 
that the practice of the Calcutta Hig 
Court has not varied for the last fifty 
years. With regard to the other High Courts 
however, the statement in the judgment 
seems to be in the main incorrect. As 
regards the Madras High Court in R. P. Gill 
v. Varadaraghavayya (4), it was held 


that : 

“A suit for partition of immovable property, by a 
person who st we he is in possession of it as co- 
tenant on behalf of himself and others is geverned 
by Sch. II, Art.17 (6), Court Fees Act.” 


In the Allahabad High Courtin Wali 
Ullah v. Durga Prasad (5), where there was 
a Glajin for partition, the plaintiff apparent- 
ly being out of possession, it was held that 
the proper court-fees would be one calculat- 
ed ad valorem and not Rs. 10 under Art. 17, 
cl. 6 of Sch. IL but it was stated that if 
the suit had been merely for partition with- 
out recovery of possession, the intended 
court-fee would have been correct. This, of 
course, was an obtter dictum but when the 
reciprocal case came before the same Court 
in Tara Chand v. Afzal .B-g 6), where the 
plaint asking for partition contained an 
allegation that the plaintiff was in possession 
of hisshare, it was held that Rs. 10 was 
a sufficient court-fee. Inthe Lahore High 
Court there was a Full Bench reference in 
Asa Ram v. Jagan Nath (7), ons of the ques- 
tions being : 

“What is the proper court-fee payable on a plaint 
ina suit for partition of property, alleged to 
belong to a joint family of which the plaintiff and 
the defendant are stated to be members, and of 
which the plaintiff alleges to bein actual or cón- 
structive possession ?” 


and the answer to the reference given by 
the Full Bench was that the proper court- 
fee was Rs. 10 under Sch. I, Art. 17 (65, 
Oourt-Fees Act. This shows that these 
three High Oourts take the same view as 
Oaleutta. The Bombay High Court seems 
to hold the opposite view, but we have 
been referred to no definite case showing 
that ina suit for partition, in which there 
is an allegation that the plaintiff is in 
possession, ithas been held that an ad 
valorem stamp is required. Twocases have 


(2) 12 CW N 87;60L J 631. 

(3) 59 O 315; 136 Ind, Oas, 600; A I R 1982 Oal, 
997; 35 O W N 948; Ind. Rul (1932) Cal 232. 

(4) 43 M 396; 55 Ind. Oas 517; A I R 1920 Mad. 
585; 38M D J 92; 11 L W174; 0920) M W N 134; 
460. . 
A 340; A W N 1908, 38, 3 A L J 181. 
& 184; 13 Ind. Oas, 185; 8 A L J 1329, 
Lah, 531; 150 Ind. Oas. 994; A I R 1934 Lah. 
48; 7 R L46 (F B). 
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been referred to In Motibhai v. Haridas 
(8) the point for decision was really wiih re- 
gard to the jurisdiction of the Court. The 
plaintiffs valued their share st Rs. 250 and 
paid court- fees on thisamount, but whether 
they alleged they were in possession or not is 
not clear. In the statement of facts, however, 
there occurs the passage: “The plaintiffs 
sought to recover by partition their share of 
certain landed property at Nadiad;"’ which 
suggests that very possibly the plaintiffs 
were out of possession. The other case is 
Dagdu Sakharam v. Totaram Natrayan (9). 
Here again in the statement of facts we 
find: “The plaintiff sued to recover by 
partition a moiety of certain movables, 
houses, house sites and lands” and the same 
expression is used in the argament for 
the appellant “in a suit to recover pesses- 
sion of property by partition". In this 
case in which the respondent was not re- 
presented, the question seems to have been 
as to whether the properties should have 
been valued unders. 7 (tv) (b) or under 
8. 7 (v), Court Fees Act. The question of 
the applicability of Art. 17 (6) of Sch. I, 
Court Fees Act, was not considered. 

There is no officially reported decision 
on this point fromthis Court, butin First 
Appeal No. 10 of 1929 Haji Abdul Rahman 
v. A. B. Grisp (10) of this Court sitting at 
Mandalay, an appeal arising out of a suit 
for partition, the appeal was filed on a 
Rs. 10 stamp although the original suit 
hid been stamped ad valorem. The ques- 
tion was raised as to the sufficiency of the 
stamp fee on the appeal, and it was held 
that as both parties werein possession cf 
part ofthe property to be partitioned, the 
original suit for partition could have been 
on a Rs. 10 court-fee, so the appeal was 
held to be correctly stamped. I see no 
reason for not following the decisions of 
the Calcutta, Madras, All: habad and Lahore 
High QOourts which are all quite definite on 
the point. I held that opinion when decid- 
ing the case referred to at Mandalay, 
and the doubtful authority of the Bombay 
cases mentioned seems to me quite in- 
sufficient to warrant my taking an opposite 
view now. The learned trial Judge seems 
to have had an idea that the defence 
raised might possibly require a re-considera- 
tion of the court-fee payable on the plaint. 
This is quite incorrect. The court-fee on 
the plaint is fixed by the plaint itself, and 


(8) 22 B 315. 
o 33 B 658; 4 Ind. Oas. 243; 11 Bom, L R 1074. 
10) 128 Ind. Oas 645; A I R 1930 Rang. 164; Ind, 


Rul. (1930) Rang. 325, 
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it has got to be determined ona perusal 
of the plaint. Section 6, Court Fees Act, 


says that no plaint specified as chargeable 


in the first or second schedule to this Act 
annexed shall be filed, exhibited or record- 
ed in any Oourt of Justice, unless the 
proper fee has been paid. The proper fee, 
therefore, has got to be determined assoon 
as the plaint is presented and any sub- 
sequent defence cannot alter that fee un- 
less a defence is raised which requires the 
plaint to be amended; then and then only 
“can the vålue of stamp required be affec- 
ted. In Wali Ullah v. Durgo Prasad (5) 
the learned Judge said : 

“We also agree with the lower Appellate Court 
that in determining what the court-fes should be 
regard must be had to the allegations of the plain- 


iff in hie plaint and to the relief sought, apart 
altogether from evidence," 


(Surely the last word should be ‘defence’). 
It is trae that in the present case it was al- 
leged that Items Nos. 3 and 6 of the property 
formed nopart of the estate but on the 
evidence the Oourt has held that they did 
form partof the estate and no amend- 
ment of the plaint on that point before a 
decree can be passed in favour cf the 
plaintifs can be necessary. For the res- 
pondents the main argument put forward 
was: that the plaint should have been 
stamped under s. 7 (iv) (b), Court Fees Act, 
as the suit should be held to be one to 
enforce a right to share in the joint family 
property. This argument seems to” me 
quite misconceived, as it overlocks the 
fact that there is not to be found the 
word “a” between the words “to” and 
“share”, A suit to come under this sub- 
clause must be one “to enforce the right 
to share in the property” and, therefore, 
would only be brought by a person whose 
right to share in the property has been 
denied. In the present case the plaintiffs’ 
rights to share in the property had been 
admitted and allowed fora long time and 
the “written statement in para. 6 admitted 
that the plaintiffs were entitled to “some 
share, because it states the reason why 
nothing had been paid for the last few 
months was due to adispute with regard 
to the accounts. It states that defen- 
dant No. 2 was constantly requesting plain- 
tiff No. 1 to go through the accounts and 
to accept whaiever was due after deducting 
the expenditure for maintenance of the 
~ estate, income-tax, and interest due to the 
astate from her, but ehe declined to comply 
and insisted on payment of round sums 
‘irrespective of expenditure and interest 
due. The right to share, was admitted, 
° -E eee ea A 
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even though the amount payable was dis- 
puted, so this suit cannot possibly beng 
to enforce aright to share in the property. 
As defendant No. 2 admitted that he was 
by arrangement in possession cf the pro- 
perty in order to Manage it on behalf of 
the heirs, the plaintiffs were consiructively 
in possession thrcugh him and, therefore, 
a court-fee of Rs. 10 was sufficient on the 
plaint as framed. 

A further line of argument put forward 
for the respondents was that as the plain- 
tifs had admitted their liability to pay 
the eccurt-fee and had asked for time and 
obtained time to raise money to pay tLe 
court-fee, they could not now question the 
correctness of the demand for extra court- 
fee. This argument cannot be accepted. 
If the plaint was correctly stamped, no 
demand for further court-fee should have 
been made, and no possible questicn of 
estoppel can arise. If the plaint was 
correctly stamped, as | hold it was, the 
suit should not have been dismissed for 
failure to pay further court-fee. I would, 
therefore, set aside the decree dismissing 
the plaint for non-payment of court-fees 
and direct the Cuurt to pass a preliminary 
decree for. partition. The respondents will 
have to pay the appellants’ costs; Advocate’s 
fee fifteen gold mohurs. 

I would note that in the plaint in para. 10 
the plaintiffs say that they reserve the 
right to file a separate suit against the 
defendants for accounts hereafter. There 
is no provision of law by which a plain- 
tiff can reserve the right to split his claim 
arising out of the same cause of action. He 
may ask the Oourt to allow him to doso 
under O. IE, r.2 (3), but the Civil Proce- 
dure Code gives no unilateral right to 
reserve a claim of this sort. Despite this 
definite refusa] to sue for accounts, the 
Judge in his order proposed to appoint a 


‘Commissioner to go into the accounts since 


the deathof Ko Hla Gyi. This appears 
to be the only reasonable order to be 
passed, but it cannot be passed on the 
plaint as framed. If the plaintiffs wish to 
have a Commissioner to go into the accounts, 
that will entail an amendment of the plaint 
which may require re-consideration of the 
sourt-fees to be paid. 

Sharpe, J.—In this suit the plaintiffs 
prayed that a decree might be passed 
directing partition of the joint family pro- 
perties set out in the schedule annexed 
to the plaint (of which joint properties they 


‘alleged they were in possession join 
-with -the defendants) and that they migh; 


LA 
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be given their separate shares by sale or 
gi DE as the Court thought fit and 
proper, Paragraph 2 of the piaint alleged 
that the plaintifts and the two defendants 
were 10 possession of the joint estate and 
para. 12 stated that the plaintiffs’ share 
in the joint properties would be valued 
at Rs. 20,400 forthe purpose of jurisdic- 
won and pay 8 court-fee of Ks. 10 under 
Art. 17, cl. 4 of Sch. Li, Court Fees Act 
In para. 1 of the written statement, it was 
denied by the defendants that two of the 
properties mentioned in the plaintiffs’ sche- 
dule belonged to the joint estate: they 
weie alleged by the defendants to be 
theirtprivate property. Paragraph 19 of 
the ‘written statement alleged that the 
plaint was insufficiently stamped. 

Tne learned Judge found that the plain- 
tiffs were entitled to the relief prayed, but 
held thatthe court-fee payable was not 
Ks. 10 but an ad valorem fee based upon 
Rs. 20,400. He accordingly directed tuat 
before the passing of the preliminary de- 
cree there must be deposited the full 
court-iee calculated upon tue latter basis. 
The point for delermination in this appeal 
is ua to the amount properly payabie tor 
court-lees. To suppor. the ad valorem tee, 
tne case must be bicugnat within either 
cl. (b) or oi. yc)of s. 7 wv) of the Ach; 
otherwise Sch. Ll, Art. i. (6) wul apply 
and the Ks. 10 will sufice. ‘The Uusurict 
Judge decided the issue of insutticient 
court-fee in this way : As regards tue 
two items 10 dispute, he held tuas tne) did 
form part of the joint estate, bul ne was 
of cpinion that to succeed, the plaintitts 
ought to make a formal amendment of 
their plaint to cover a claim tor a 
declaration that thuse two.items belonged 
tu the joint estate. He was accordingly 
of opinia that the suit, to that extent, 
became one to obtain a declaratory decree 
with consequential relist and came under 
s. 7 (tv) (c). AS regards the hve uudis- 
puted items, he was of opinion that the 
suit fell under B. 7 (tv) bj. 

I will first deal witan the case as if there 
had been no dispute between tue paities 
as to Ítems Nos. 4 and 610 ihe pamtite’ 
schedule. in my judgment, 1t would thea 
clearly not have been a “sub to eutoice 
the right to suare ın any property on tae 
ground that ıt 18 jolt family property,” 
within the meaning ofs. 7 vv) wj. I'ne 
oniy rehet sought is the partition of pro- 
perty which the plamuilts say is tamuy 
property and of which they say taey are 
JA possession jointly with oters. ‘l'ne 
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somewhat early Allahabad case in 
Wali Ullah v. Durga Prasad (5) is dis- 
tinguishable, because it does not appear 
upon the face of the plaint here, as it did 
there, that the suitis in fact one to es- 
tablish the plaintiff's title to a one-third 
share in certain property and to recover 
possession of the same, with a claim for 
partition added to make the relef sought 
effectual. Here the plaintiffs say that they 
are already in possession of their share 
and all they want is to obtain , partition, | 
which is merely to change the form of 

their enjoyment of the property, or, in 
other words, to obtaina divided instead 
of an undivided share: see the judgment of 
Garth, O. J, in Kirty Churn Mitter ve 
Annath Nath Deb (i). The case in 
Bidhata Kai v. Ram Chariter Rat (2) is 
Buthority for saying thst in such acase the 
piant is sufficiently stamedif it bears a 
Rs. 10 stamp. That Oalcutta decision was 
followed two or three years later in the 
North-West Provincesin Tara Chand v. Afzal 
Beg (6). ‘Therefore, upon the suthorities it 
ig clear that were it not for the delend- 
ants’ plea in the present case that Items 
Nos. 3 and 6 ın the plaintift's schedule 
belong to the joint estate, a Rs. 10 stamp 
would suffice. The question then remains: 
What, if any, difference does that plea 
make? Tuere was a similar plea in 
Brahata Rat v. Ram Chariter kai (2) 
whicn I have already cited. Lt was there 
heid that mere denial on the part of the 
defendant as to the plaintiff's title and 
possession does not convert the suit into 
one for declaration of title and recovery 
of possession. ‘the matter is very fally 
dealt with inthe joint judgment of the 
Court at pp. 40 and 4i*. The following 
passage appears on p. 42*: 

“The plaintiff is admittedly in possession o 
what is jolnt property; that he 1s A co-parcener 
with the defendants is conceded, but ıt 18 denied 
that all the properties alleged by him to be joint 
properties have ieslly toast character. in our 
opinion, the suit as framed 18 one for partition”. 
and ıt was neld tnat a Rs. JU stamp 
was suflicient. Again, in the recent vase 
in Nandalal Mukherji v. Kalipada 
Mukherjt (3), Sir George Kankin, O. d.s 
said, at p. 3Ld7- 

“Ine present case, ia my judgment, is a case 
where the plaintiff 1s now olaiming partition of a 
reeidentiul house on the footing that he is ac 
tually sitting there and living there and has been 
so doing fur some time. That being so, it, is 
entirely unnecessary to make him pay court-fee 
upon 8 Glaim to recover possession. In my judg- 
ment ıt is a clear case of partition and is not 


-*Pages of 13 O. W. N, —~{Ed.] 
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converted into a case of claim to possession be- 
Gause the defendant's brother o: the defendant's 


" Mortgagees want to set up that the house is not 


aout property and that the plaintiff has no title to 


“There ig a similar position here, As was 
pointed out as long ago as 1093! for the 
purposes of stamp duty the |cause of 
action alieged in the plami, and that alone, 
must be looked at, seo Mohkendra | Chandra 
v. Ashutosh (11) which case was approved in 
Bidhata Kat v. fam Charter; kai (2). 
“There is, therefore, ample authority for 
“Saying that’ a plea by the present de- 
fendants that part of the property men- 
tioned in tne plaint does not belong to 
“the joint estate, does not in any! way pre» 
vent the present suit being one only to 
obtain partition. The recent Lahore Full 
‘Bench casein Asa kam V. Jagan Nath (7) 
is further authority saying both! (a) that 
-only Rs. 10 is payable on a plaint In & 
partition suit where it is alleged by a 
‘plaintiff that he isin actual or |construc- 
tive possession cf joint family | property, 
“and ib) that in determining such question 
-tne allegations in the plaint alone are to 
be considered and. not the defendant's 
denial thereof. In that case all the main 


. authcrities were exhaustively examined. 


- upon it. 


pd 


The decision at which we have arrived 
is not only in accord with the views 
expressed by the High Uourts of! Ualcutta, 
“Allahabad, Madras and Lahore,| but aiso 
_follows tue unreported decision} ot “shie 
“Court in 19z91n First Appeal No. ÑO of 
1929 Haji Abdul Rahman v. A.| B. Grep 
(10) to which judgment my brother Baguley 
was a party. Accurdingiy | agree ` that 
the plant in the present suit was suth- 
_Ciently stamped by uaving a Ke! 10 stamp 
ihe appeal must be allowed, 
and the case remitted to the District 
Judge with a direction to him to pass a 
preliminary decree. I also agree) with the 
proposed order as lo costs. | 

DR. | appeal accepted. 

(11) 20 O .762. ! 
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MUTHAYYA SERVAL AND ANOTHER— 
— KKSPON DENTS a 
Principal and Agent—UConcract by brother-to mort- 
gage property ie sister under: authority from her— 
Contract signea by ee in Ate own name— Body 
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of contract describing him as ‘authorised agent and 
eider brother’ —Brother held was not personaily i1qdle 
under contract, 

Where a pelson signs a contract in his own name 
without any qualification, he 1s prema facts to be 
deemed to be contracting personally; and in o:der 
to prevent the liability from attaching to himsell, 
16 must appear trom the document that he did not 
intend to bind himself as principal. 

The defendant, holding a power-of-attorney fiom 
his sister executed in favour of the plaintifi an 
agreement to give a mortgage in respect of lus 
sister's propeity, 1n consideration of Ks, 240 received 
by him defendant) on the date of the agreement. 
The agreament was signed by the defendant in his 
own name but in the pody of the contract he was 
described a8 ‘an sutnorised agent and elder brother’ 
of hig sister: 

Held, that the description ‘authorized agent of his 
sister’ should be keid 10 exclude tae pe:sonal ha- 
bility ot the defendant and the descriptim ‘elder 
brotner’ did not militate against such view, Gadd 
v. Houghton W), followed, 

[Oase-law discussed. | 

5. O, A. sgamet the decree of the Sub- 
Judge, Sivagangs, m A. X. No. 107 of 
1932. 

Mr. V. Ramaswamy Atyar, for the Ap- 


pellant. 
Messrs. S, Parthasarathy and V. K. 
Thiruvengadachattar, tor the Kegpon- 
dents. 


Judgment,—Plaintiff is the appellant’ 
The deiendaut, hoiding a power-ot-allorney 
irom us aslsier Mutuatiial, executed in 
favour of the pilamu an agreement to 
give an otht in respect of ois Sisters pro- 
perty, 10 Consideration of Ks, 240 received 
by wm (delendant) On the aate ot the 
agreement, ‘ihe defendant nob having 
executed ihe omt, tue plaintiff brought u 
Suit for speciac peituimance BZulliss Lhe 
detcndant, or, 10 we divernative, tor the 


‘Tecovery of we money paid Dy Dim to the 


deiendant. Jt is not now disputed taat ihe 
defendant received tue money. Buin the 
Oouris heid wat te sult tur specinc per- 
formance wili nol lie, ‘Lhe oniy question 
101 decision im tbe second appeal 1, 
whether tue delehuant 1s persousklly lable 
to pay the money leceived by him. Un 
this point we orst Gourt keid tuat ne was 
Petsunally lable, but tols decisiou was 
reversed by the Appellate Court. In the 
second appeal 1t18 argued that the lower 
Uourt's decisiun 18 wrong aud tualèt should 
be neid vaat woe deteudant w personally 
lanie aud shoulu 1e-pay the money received 
by Bim. ‘Ine Gontlact between the parties 
is contained in bx. A, The elevant portion 


ot 16.18 a8 tollows ; 
“Varthamanam letter executed... m favour of 

Moockkan: Serval.... by M. Muthaya Serval, the su- 

thorized ugent and eidex brother of Muthathal, 


daughter ol MuthUswaMl] PATYalesvess 
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After describing the terms and the land, _ 


-Muthaya Servai signs it thus: 

‘M. Muthaya Servai, in his own handwriting.” 

The question is purely one cf law and 
there are very many decisions bearing on 
ihe point. All of them were brought to 
my notice; but in this judgment I propose 
to examine only a few of them which -I 
‘Consider very important. The principle to 
be .applied seems to be clear. Where a 
-person sigosa contractin his own name 
without any qualification, he is prima facie 
to be deemed to be contracting personal- 
ly; andin order to prevent the liability 
from attaching to himself, it must appear 
from the document that he did not intend 
to bind himself as principal. In this case 
the defendant has put his signature to 
Ex. A, without any qualification; prima 
facie, therefore, he is personally liable. 
it is argued on behalf of the appellant 
that there is nothing in the body of the 
document to detract from the personal 
liability arising frcm the fact that the 
defendant has signed the document with- 
Out any qualification. It is said that the 
description ‘authorised agent’ appearing in 
paia. Lis only uescriptive of the position 
of the defendant acd does net show that 
he makes the contract as the agent of 
Muthathal. One of the two important cases 
‘relied on in support of this contention was 
Norton v. Herron (1). In that case aman 
describing himself ss agent went on to 
‘agree to lease a property in his own name. 
lt was Held that he was personally liable. 
In Paice vy. Walker (2) the contract was 
signed ‘Walkér and’ Strange’ without’ any 
‘qualification. In the bedy of the document 
the words ‘as agents for John Schemidt & 
Co., of Danzig appeared. ‘It was held that 
the defendants were personally liable 
upon the contract and that the words ‘as 
agents tcr Jobn Schemidt & Co., did not 
‘relieve the defendants from their personal 
‘hability. These two decisions clearly sup- 
port the contention of the appellant. Other 
‘Gases relied on by him were Tanner y, 
Christian (3), Parker v. Winlow (4), Dutton 
v. Marsh (5), Hough v. Manyanos (6) and 
Hutchinson v. Eaton (7). 


(1) (1825) 1 Oar & P 648; R & M 229; 28 R R 797, 
wh (1870) 5 Ex. 173; 39 L J Ex. 109; 23 L T 547; 18 


(3) (1855) 4 El. & Bl. 591; 24 L J QB 91; 1 Jur, 
(N. 8 ) 519; 3 W R 204, 99 R R 637;119 E R 217, 

(4) (1867) 7 EL & Bl. 942;27L JQ B 49; 4 Jur. 
(N. 8.) 584; 110 R R 804; 118 E R 1467. 

(5) (1871) 6 Q B 361; 49 LJ Q B 175; 24 L T 470; 
19 W R75. . : , 
(6) TER 4 Ex. D 104; 48 L J Ex, 398; 27 W R536, 
e (7) (1884) 13 Q BD 861; 51 LT 846, : 
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The respondents’ learned Counsel argues 
that the decision in Paice v. Walker (2) 
must be considered to have been practically 
overruled by the decision in Gadd v., 
Houghton (8) and that this decision ie 8 
Burer guide than any of the decisions 
cited by the appellant's Counsel in deciding 
cases of this description. In Gadd v. 
Houghton (8) the signature in the docu- 
ment was without any qualification, but 
in the body ot the document it appeared 
that the sale was ‘on account of James 
Mcrand & Co.’ It was held that this put 
the matter beycnd any doubt and that the 
brokers who signed the document were not 
personally liable upon the contract. The 
decision in Paice v. Walker (2) was com- 
mented upon and distinguished in this 
decision. In Hough v. Manyanas (6) Pollcck, 
B. made the following remark about these 
two decisions: 

“In Pawe v. Walker (2) the words ‘as agents for’ a 
named foreign principal were held to be a mere 
description of the defendants, and not to free them 
from liability. In Gadd v. Houghton (8) which was 
tried before me at Liverpool, the words wers ‘on 
account of' sa foreign piincipal. In that case I held 
that the defendants were not liable and this jadg- 
ment, though overruled by the Iéxcheque: Division, 
was upheld in the Uomwt of Appeal. James, L. J. 
based his decision on the difference between tha 
expressions ‘as agents for” and ‘on account of, a dis- 
tinction I coniess I cannot appreciate, but which leaves 
coe v. Walker (2) an authority binding on me 
OTE ane : E 

The learned Counsel fur'the respondent 
argues that the decision in Gadd Ve 
Houghton (8) must be understood as over- 
ruling the decision in Paice v. Walker (2) 
und what the words ‘authorized’ agent 
appearing in Ex. A in- the present case 
exclude the personal liability of the defend- 
ant imported by the signature without any 
Qualincation. In Unversal Steam Naviga- 
tion Co., V. James Mokelite & Co. (9) their 
Lordships of the Huuse of Lords seem to 
uphold the correctness of the decision in 
Gadd v. Houghton (8) Lord Parmoor says :' 


“The authorities have not been consistent but I agres 
that Gadd v. Houghton (8) should be followed.” 

The case betore ibe House of Lords was 
a clear one as the agent in that case had 
excluded his personal liability by adding 
the words ‘as agent’ to the signature itself. 
In our own -Court, in Tutrka Basararaju 
v. Parrey & Co , (10) at p. 325*, Benson and 


so re l Ex. D 337;46L J Ex. 71; 35 L T 222 
24 W R975, 


(9) (1923) A O 492; 92 LJ K B 647; 129 L T 395; 
28 Com. Oas. 353; 67 8 J 593; 39 T-L R40. °. 

(10) 27 M 315. 
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Bhashyam Ayyangar, JJ. pointed out that 
the decision in Paice v. Walker 
(2) has. been practically overruled by the 
decision in Gadd v. Houghton (8). They 
state thus: 
“ “But the defendants in the present dase having 
signed as ‘managing agents’, they cannot be held 
liable even according to that decision, 
awe v. Walker (2) which has, however, been practi- 
cally overruled by the decision in Gadd v. Houghton 


On the strength of*the decision in Gadd. 
v. Houghton (8) the learned Counsel for 
the respondents says that the description 
‘authorized agent of Muthathal’, should be 
‘ inderstood to exclude the personal liability 
of Muthayya Servai. The learned Counsel 
also referred to the following decisions of 
the. Indian Oourts in the course, of his 
arguments : Soopromonian. Setti v. Hellgers 
(11), Mackinnon Makenzie & Co..v. Lang 
Moir & Co.,.(12), Shyam Sundar v. Titaghar 
Paper Mills Co., Ltd., (13) and Ganpat 
Mahadu:J adhav v. Forbes, Forbes, Campbell 
& Co., (14); - It is not necessary to discuss 


them.. How is the contract Ex. A to be. 


interpreted in the light.of the above deci- 


sions ? There is no doubt, as I said at the. 


beginning, about the principle that should 
be applied. The question is what was the 
real intention of the parties? Is the per- 
sonal liability imported by the mere sig: 
nature without any qualification intended to 
be excluded by the terms of the document? 


If I follow the decision in Gadd v. Houghton. 


(8) in preference to Paice v. Walker (2) as I 
think 1 should, then the description ‘autnoriz- 


ed agent of Muthathal’ should: be -held to. 


exclude the personal |jability of the defend- 
ant. There, are otner circumstances also 


appearing in the document to support the: 


view that the parties did not intend to bind 
the defendant peisonally. These circum- 


stances. are mentioned in para.8 of the. 


appellate judgment: 


“Dhe defendant admittedly had no right to the, 


land, The contract itself describes the property,as 
belonging to 

required to be applied for payment towards a 
* decree which directed the sister to make it. This 
also is found expressly stated in the agreement. In 
the plaint ıt is distinctly alleged, without any equivoca- 
tion, that the defendant as the agent of his sister 


contracted ag the sister's land to the plaintiff: 


tide para, 3...,..Unless the defendant executed the 
otht on behalf of his sister and. as her agent, the 
plaintiff could derive no right to the enjoyment of the 
property.” i ih 

1 think. the statement in the 

G)6071;40 LR 374, -. 

(lef 5 B 584. 

(13) A I R 1928 Oal. 123; 106 Ind, Oas. €48; 32 O W 
N 125; 460 LJ 588. i 

(14) AI R 1930 Bom. 569; 128 Ind, Cas.: 550; 32 
Bom L R 1336. a ——— 
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explains what the plaintiff himself thought 
about the liability of the defendant. Teen: 
true that the defendant describes himself 
as the authorized agent and also the elder 
brother of Muthathal, I agree with the 
learned Judge in holding that the descrip- 
tion ‘elder brother’ 
| “does not appear to militate against the view that 
in agreeing to give a mortgage of his sister's pro~ 
perty for money which he received for the purpose of 
paying for a deores under which the sister had to 
pay money, he acted only as the agent of that sister 
and not in his personal capacity.” | 

In view the decision in Gadd vV. 
Houghton (8) and the circumstances of the 
case, which I cannot overlook in interpreting 
the document on this point, I agree with the 
decision of the. lower Court that the defend- 
ant is not personally liableon the contract 
Ex. A. The second appeal fails and is dis- 
missed with costs. 


“8. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1602 of 1934 
February 14, 1936 
TEK OHAND AND SKHMP, JJ. 
Musammat KARM-UL-NISA AND OTHERS 
—DsgFaNpaNTs—~APPBLLANTS 


; vETEUs 
SARFRAZ KHAN-—PLAINTIPH 
; oo 7 

Oustom (Punjab)}—Alienation —Ancesirat proper 
—Ghorewaha pa of Rahon, Tahsil Nawan. 
shehr—Whether can alienate ancestral property- 
Proof of power of alrenation—instances of mort- 
gage of recent dates, whether suficient, 

Held, that, among the ~~Ghorewaha Rajputs of 
Rahon, Tahsil Nawanshkebr,-the original. tribal or 
common bond has not bean broken and their powers 
of alienation in respect of ancestral property are 
not unrestiicted either at Rahon or anywhere else. 
Miun Khan v. Ranjhe Khan (1), Ghulan Nabi v. 
Khairu Khan (2), Sultan Bakhsh v. Musammat 
Mahsan (3) and Musammat Lakhan v. Rahmat Khan 
(4), referred to. 

Held, further, that instances of mortgages af 
recent dates, and in respect of which details show- 
ing that they could have been but have not been 
attacked were not forthcoming, were not. sufficient 
to prove the unrestricted power of alienation in 
respect of ancestral property. 


8.0. A. from the decree of the District 
Judge, Jullundur, dated June 19, 1934. 

Mr. Achhru Ram, for the Appellants. 

Diwan Badri vas, R. B. for, the Respons 
dent. 


Skemp, J.—This -judgment is to be read 
in continuation of our oider, dated February 
7, 1935. The return to the remand on the 
issue framed has now been: made and the 
Courts below -have both found that the 
tribal or other common bond among Ghoree 


802- 
waha . Rajputs in Rahon, Tahsil Nawanshehr 
mS been broken. Rat Bahadur Diwan 
Badri Das for the respondent contends that 
this is not a town. He points out that. by 
tradition- as set forth in Purser's Settlement 
Report of the Jullundur District; Ghore- 
waha Rajputs are descended -from common 
ancestors, and in particular, all Ghorewaha 
Rajputs in Rahon are descended from æ 
single ancestor.” Custom is tribal and not 
local and Ghorewaha Rajputs living in 
Rahon, intermarry. -with other. Ghorewaha 
Rajputs living elsewhere, and in some in- 
stances, they hold land in {villages as well 
as.in.the town-of Rahon. His main point 
is: thatvaccording to. the Riwaj-i-am -pre- 
pared in the Settlement of 1885, and again 
in..the Riwj-i-one-ofthe last Settlement of 
1813-14,..it was - laid- down -for -Muham~- 
madan Rajputs of Nawanshehr Tahsil that 
a gift isvalid:only-for asmall portion of the 
property. The signatories to ithe later 
Riwaj4-am included two leading men from 
Rohan by caste Ghorewaha. Rajputs. 

There aré no instances against this. On 
the other hand four judicial instances were 
quoted before the trial Court upon re- 
mand. The firsfin point of time is a case 
Rahmat Khan v: Musammat Asmat, decided 
by Sardér ` Gulab Singh, Munsif, First 
Olaes, in the year 1899 to which the parties 
were Ghorewahas. of Rahon, A mortgage 
by a widow to a stranger was set aside at 
the instance of.the.: collaterals. ‘The plain- 
tif :in that case wss- Rahmat Khan, ` the: 
donor in the present instance. -In-thénext 
case of Ghulam Jilani y, Musammat Aziman 
the parties were Ghorewaha. Rajputs of.- 
Rahon.. It was-decided by Lala Rangi- Lal, 
Subordinate Judge, inthe year 1912: -In 
this case the gift was made by a widow of 
her husband's property to her daughter's 
son. She alleged that she had become ab- 
solute ownerunder a will by her husband, 
but it was held that the husband had no 
power to make 4 will of ancestral property. 
On appeal the learned Divisiona! Judge 
held that the ancestral property went to 
the collaterals and non-ancestral property to 
the daughters. 

The third is the case Inayat v. Nabi 
Bakhsh of Ghorewahas of village Awar, 
decided by Lala Devi Das, Subordinate 
Judge, Nawanshehr, in 1923. In this a 
gift by a male proprietcr to a collateral was 
contested by hia son and decreed in accord- 
ance with the usual rule of custom. The 
fourth is Maula Bakhsh v. Musammat Hash- 
mat, decided by Lala Dwarka Parshad, 
Bubordinate Judge, in 1931. The parties 
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were Ghorewahba Rajputs of.the town of 
Garh Shankar. In this case it was admite 
ted that tŁe land insuit having been prov- 
ed to be ancestral, the powers of Miran 
Bakhsh, Musammat Hashmat's husband, in 
matters of alienation, were not unrestricted. 
Diwan Badri Das also relied on aseries of 
reporied cases among Ghorewahas. In 
Mian Khan v. Ranjhe Khan (1), Ghorewabas 
of Juwllundur, Mauza Bahram, Tahsil 
Nawanshehr, a gift to 8 son-in-law who was 
also sister’s son was set aside at the instance 
of agnates. 5. T 

In Ghulam Nabi- v. Khairu Khan (2), it 
was held thaf among Ghorewaha Rajputs of 
Tahsil Nawanshehr -a gifttoa wifes rela- 
tives in the presence of sons was invalid 
by-custom. In-Sultan Bakhsh v. Musammat 
Mahian (3), it was held that among Ghore- 
wahas of -Garb Shankar- 'Tahsila gift by a 
sonless proprietor to-a sister'’s-son or grand-- 
son ora daughter's son- was~- inadmissible 
according to custom. In Musammat Lakhan- 
v. - Rahmat Khan (4), among Ghorewahas of: 
Nawanshehbr-Tashsil gifts to four sons-in-law 
were not upheld in the presence of collate-- 
rals, the- nearest of whom was in the- fifth 
degree, Lala Achhru Ram relies on- the 
principle. set forth in-para. 61 of Rattigan’s: 
Digest -of-Oustomary. Law,- proviso- 2;- and- 
the : remarks. thereunder.. -He- urges that 
the original. bond has been. broken: -because - 
since 1914-15 there bave been in Rahon over 


3,000_ alienations of -which-2;900-are -- mert-- 


gages, 197-salés and 46 gifts.. The signifie 
cant figures are-124-sales by Rajputs and- 
33 gifte-by-Rajputs. ---- ---- -- Setter E 

In my opinion the mortgages are of little 
value as instances. They may be subsist- 
ing; they mayhave been redeemed. AB tc 
the salesand gifts by Rajputs, the state- 
ment put in by the patwart gives no details. 
It does not show how recent the transactions 
are or for what areas and amounts. Without 
details showing that the alienations could 
have been, but have not been attacked, or 
on the other hand that they are recent,- . 
these instances are of little value. In my 
judgment the appellants have not proved 
that in- this case the original bond has been 
broken or shown that we ought to lay down 
a principle in opposition to all the instances 
placed on this record and to’ all the pub- 
lished cases. Lala Achhru Ram was unable 
to cite a single judgment in which it has 
been held that Ghowrewaha Rajputs have 


G) 158 P R 1884 
(3) 95 P R 1890. sa 
(3) 64 P R1894. 

(4) 101 P R 1895, 4 
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“unrestricted powers of alienation at Rahcn 
or anywhere else. For these reasons I would 
reject the appeal with costs throughout. 

Tek Chand, J.—I agree. 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Jury Reference No. 21 of 1937 
August 3, 1937 
GUHA AND LBTABRIDGB, JJ. 
HM PHROR— Prosgovror 


vereus 
NIBHARESH MANDAL MOHAR MANDAL 


AND OTHBRS--ACOUSED. 

Criminal Procedure Code (Act V of 1898), a. 307—~ 
Verdict of Pi Da 9. Court when interferes—Penal 
Code (Act of 1860), s. 302—Sentence—Number of 
accused tnvolved in murder—Sentence of death should 
not be passed on all—Court should try to discrimi- 


nate. : 
- The High Oourt does not exercise the power vested 
under s. 307, Oriminal Procedure Code, in setting 
aside the verdict of the jury, unless it is perverse 
or patently wrong, and is convinced that in givin 
affect to the same, it would not meet the ends o 
Justice. - 

In cases where many ons are involved in a 
crime under s. 302, Penal Code, the Uourt should 
heaitate to pass sentence of death on all of them 


and try to discriminate. Infliction of sentences of 


death on all accused in one and the same case, is 
apt to Tail of the effect which such sentences would 
‘otherwise have. i 

-A number of persons were involved in a-‘murder 
of a woman which was deliberate and premeditated, 
Orne of them cut the throat of the woman while 


others -who were under his influence held the 


woman "and facilitated the crime. There was no 
extenuating circumstance : : . 

- Held, that the person eutting the throat-.should be 
Bentenced to death while 
for life. Queen- mpress v. Basvanta (1), relied on. 

Mr. Debendra Naratn Bhattacharji, for 
the Crown, , 

Mr. Manindra Nath Banerji, ior 
Accused. 

Guha, J.—This is a reference under 
Bo 307, Orıminal Procedure Ooae, by tne 
learned Sessions Judge oi Murshidabad. 
In the case betore us tive persuus Ni- 
bharesh Mandal, Mohsin Mandal, Saber 
Shekh, Abed shekh and Mobed Suekh were 
tried beture the Sessions Judge of Murshid- 
abad anda special jury, for causing the 
death ota woman named Sushila Dasi. 

‘he Jurors betore whom the trial of 
these accused persons was held rewurued a 
unanimous verdict of not guilty. In the 
Judge's opinion, the verdict of tne jurors 
Was sunreasunable and against the weight 
of evidence. Tne learned Judge cunsidered 
that ın tne interest of justice the case should 
be sent in reference to this Uourt. Tue nve 
accused persons named above, it may-be 
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‘abetment of the offence 


the rest to transportation 
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noticed, were related to each other. Phe 
accused Mohsin Mandal is a brother of 
Nibharesh Mandal; Saber and Abed are 
their cousins; Abed is Nibharesh's sister's 
husband. The accused Nibharesh Mandal 
was charged with having committed murder 
onor about the midnight of February 5, 
1937, in the village of Dohail, by intention- 
ally causing the death of Sushila Dasi, his 
former mistres3, by causing a deep cut 
wound on her neck. | 

The other four accused persons Mohsin 
Saber, Abed and Mobed were charged for 
of murder of 
Sushila Dasi. The charge against them was 
that on or about the midnignt of February 
5; 1937, they abetted commitment of a 
murder of Sushila Dasi, and in conge- 
quence of their abetment, the accused 
Nibharesh Mandal did the murder of the 
aforesaid Sushila Dasi. (After discussing 
the evidence his Lordship had no hesitation 
in coming to the detnite conclusion that 
the accused persons, were guilty cf charge, 
brought against them, and proceeded). 
Nibharesh Mandal is gulity of committing 
an offence under s. 302, Indian Penal 
Oode, and the other accused persons are 
guilty of committing offences under s. 302 
read with s. 114, Indian Penal Code. 

The unanimous verdict of the jury before 
whom the accused persons were placed on 
their trial was in favour of the accused 
persons. The jurors held that they were 
not guilty of the charges brought against 
them. In disagreeing. with the unanimous 
verdict of the Jury in;a case like one be- 
fore us, this Oourt bus to consider whether 
the jurors were entirely unreasonable in 
the conclusion arrived at by them or whether 
it was impossible for the jurors to say 
that the guilt of the accused had been 
proved.. Tne High Oourt does not exercise 
the power vested under s. 307, Criminal 
Procedure Code, in seiting aside the verdict 
ot tne jury, unless it 1s perveise or patently 
wrong, and is convinced that in giving 
eflect to the same it would not meet the 
ends of justice. On the materials before 
us which have been examined by us with 
all possible care and attention, we have no 
hesitation in Holding that the verdict of 
the jury inthe case before us cannot be 
accepted. On the materials before us, we 
are in agreement witn tne opinion of the 
learned Sessions Judge that Majiaton 
Bibi, the maid-servant, and Haripriya 
Dasi, mother of Sushila, have told the 
tuth, and that tne accused persons 
placed on their trial are guilly of the 


t04 


MO Sushila. We accept the recom- 
méndation of the learned Sessions Judge, 
and hold that Nibharesh Mandal is guilty 
of an offence under s. 302, Indian Penal 
Oode. We further hold that the other 
four accused persons Mohsin Mandal, Saber 
Shekh, Abed Shekh and Mobed Shekh are 
_guilty of offences under s. 302 read with 
s. 114, Indian Penal Code. 

The question of sentence to be passed on 
‘the accused persons held guilty of the 
offences charged against them received our 
‘anxious consideration. It was Nibharesh 
Mandal who engineered the crime, The 
other accused persons were all under his 
influence and all of them were at the time 
when Sushila was murdered, acting. 
at the direction of Nibharesh Mandal. On 
the evidence before us, which we consider 
to be wholly reliable in its nature, the 
murder was premeditated, deliberate, cruel; 
it was ruthless and brutal in its nature. 
‘All who took part in the commission of 
‘the offence may justly be condemned to 
die. In cases where many persons are 
involved, we hesitate to pass sentence of 
death on allof them, and try to discrimi- 
‘nate. [See in this connection the obser- 
vation of Fulton, J. in Queen-Empress v. 
.. Basvania (1)]. infliction of five sentences of 
' death in one and the same case, is apt to 
‘fail of the effect which such sentences 
would otherwise have. It is possible for 
us in the case bejore og to distinguish 
the case of Nibharesh Mandal, and dis- 
criminate the same from those of the four 
other accused persons, regard being had 
to the parts taken by them in the murder 
of the woman Sushila Dasi. The learned 
.Sessions Judge stated this in his charge to 
the jury. 

“If you find that at the time of commission of the 
-arime by Nibharesh these persons rendered him 
assistance (the evidence is that they held Sushila 


down) facilitating the commission: of the crime, you 
will find them guilty.” _ 
(ander ss. 302-114, Indian Penal Gode), 
thus discriminating the cases of the accused 
‘persons. In the absence of any extenuating 
circumstances the sentence of death is 
passed on Nibharesh Mandal, the sentence 
passed on each of the other four accused, 
namely Mohsin, Saber, Abed and Mobed 
is tbat. f transportation for life. 
Lethbridge, J.—I entirely agree. Even 
if the evidence of the maid servant 
Majiaton Bibi be regarded by itself for 
aby reason as possibly open to suspicions, 
there remains the evidence of Haripriya, 
the mother of Sushila. Although not an 
_- (1) 25 B 168; 2 Bom. LR 761, 
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eye witness, her evidence, if believed, is 
incompatible with any other possibility than 
that Sushila was murdered that night in 
her house by these five accused persons. 
I can conceive of no reasonable ground on 
which the jury could doubt her evidence. 
Neither can I find any reasonable ground on 
which the evideuce for the finding of 
blood stains in the house -could be doubted. 
These two pieces of evidence in particular 
fully corroborate the evidence of Majiaton 
Bibi, the only eye-witness in the case, and 
the refusal of the jury to accept 16 was, in 
my opinion, unreasonable and perverse. 

`B. Order accordingly. 


LAHORE HIGH COURT 
` Criminal Appeal No. 1334 of 1936 
March 3, 1987 
Youne, O. J. AND MONBOB, J. 
SURAT SINGH BUTA SINGH—Conviot— 
: APPELLANT 
VETEUBR 
, EMPEROR—RESPONDENT i 
Criminal trial—Confession—Accused must be. sent 
to judicial lock-up after confession and should not 
be returned to Police custody—Accused, sf handed 
back to Police, Court mugt loob very carefully at 
_confessiona and surrounding circumstances to satisfy 
itself about voluntariness of confessions. . 
_ The confessing accused must invariably be sent 
to the judicial Taci as soon as possible after 


< confession, end-on no account, -be returned to Police 


custody. If the Police thereafter wish the 


for any 1cular puipose, the instructigns lay down 
clearly that the Police must put wn an application 
stating the purpose for which the accysed are re- 


purposs,. they may be -handed 
over. to the. Police: there certainly ought to be an 
interval between the taking of the confession and 
“the handing over of, the accused to the Police for 
any subsequent purpose. Where the accused is 
-handed back to the Police, the Coart must look very 
carefully at the confessions and the surrounding 
circumstances in order to satisfy itself that the 
confessions were in fact voluntary. 

Cr. A. from an order of the Sessions 
Judge, Multan, dated November 24, 
1930. 

-~ Mr. B. R. Puri, for the Appellant. 

Mr. D. R. Sawhney, Public Prosecutor, for . 
the Respondent. PA a 

Young, C. J—Suret Singh, Vir Singh 
and Bohan Singh were charged under 8. 002, 
Indian Fenal Code, with the muider of 
Ismail. Ihe learned Sessions Judge of 
Multan acquitted Sohan Singh, convicted 
Surat Singh and Vir Singh and condemned 
them to death. In this case, the history of 
this crime is taken from the coniessions 
of Surat Singh aud Vir Singh. Both the 
accused in these confessions relate that 
they together with Sohan Singh agieed 
together to commit highway- robbery. In 
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pursuance of their scheme, they went to 
the pukka road between Boorewala and 
Joya. On the way to the road they en- 
quired from Rosnan, who has appeared 
as a prosecution witness, the way to the 
pukka road. They waited for some time 
when they got to the scene of operations 
and eventually Ismail came along on a 
bicycle; they stopped him and robbed 
him. After the robbery had taken place 
the three agreed that it would be safer to 
murder Ismail. Sohan Singh then killed 
Ismail with his kirpan. Vir Singh parted 
from Sohan Singh and Surat Singh and 
went off by himself; Sohan Singh and 
Surat Singh took the bicycle which had 
been used by the murdered man, walked 
three miles to Arifwala and then from 
Arifwala they went on a.lorry to Montgo- 
mery staying the night in the Serai Gha 
manda Singh. The name and description 
of Surat Singh was taken on the register 
of the serai and, in the column of remarks, 
there was a note made that Sohan Singh 
and a bicycle were there too. Tne next 
morning Surat Singh and Vir Singh left 
the serat aud went to Chak Malianwala. 
There they had a meal at the shop of 
Mohan Singh who has appeared as a pro- 
secution witness and who is the uncle of 
Sohan Singh. - - 
The murder took place on July 31, 1935, 
and the body of the murdered man was 
discovered shortly afterwards. Investiga- 
tion tock place but the Police failed to 
discover any clue to the murderers. The 
case was practically shelved until the 
month of March 1936, when a Policeman 
at Amritsar, whose duty it was to check 
bicycles at Amritsar on behalf of the Ori- 
minal Investigution Agency, inspected a 
bicycle in the possession of one Moham- 
mad Akbar. The Police in the Multan 
District had at the time of the murder dis- 
covered that the bicycle Ismail was usin 
was missing. They had also discovered 
the name and number of the bicycle. This 
- had been circulated in the Police Gazette. 
When the constable at Amritsar there- 
fore took the number and name of the 
bicycle in possession of Mohammad Akbar, 
it was found that this was the very 
bicycle which had been in the possession 
of the murdered man Ismail. An investi- 
gation traced the bicycle from Mohammad 
Akbar'’s possession to the possession of 
another Sohan Singh, a cousin of Surat 
Singh. From this point it was easy for 
the Police to lay their hands upon Surat 


Singh. Through Surat Singh the names of” 
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Vir Singh and Sohan Singh ware obtained. 
Eventually, Suart Singh and Vir Sing 
made confessions under 5. 16{, Oriminal 
Procedure Code, to the Additional District 
Magistrate of Maltan. : 

Sohan Singh was discharged by the 
learned Sessions Judge mainly on the 
ground that the evidence against him was 
unsupported by a confession by himself 
and was insufficient in itself. The evi- 
dence against Surat Singh and Vir Singh 
is their confessions and, in addition, evi- 
dence which corroborates those confessions. 
The confessions themselves, if believed, 
would be enough upon which to base con- 
viction. With regard to the confessions 
Ocunsel has argued that the two confessing 
accused were returned to Police custody by 
the District Magistrate after they had made 
their confessions, He therefore argues that 
they ought not to be treated as voluntary. 
We have pointed out on more than one 
occasion that this practice might easily, 
under certain circumstances, induce a Court 
to come to the conclusion that the confes- 
sion was not voluntary. Circulars have 
been recently issued to all Magistrates that 
they must send the confessing accused 
to the judicial look-up and not return them 
to Police custody. In this case the Magis- 
trate has not carried out the orders issued 
to him upon this matter. Disobedience to 
these orders in this case is not, however, as 
serious as it might otherwise be. The 
Police put ‘up to the Additional District 
Magistrate a petition asking that the 
accused should be examined under s. 164, 
Criminal Procedure Oode, and also that a 
Magistrate should be appointed to go round 
the spots connected with the murder with 
the accused as they were willing to point. 
out these places. l 

The Additional District Magistrate appa-. 
rently has misconstrued the orders issued to 
him: he has thought that if the Police 
wished the accused for any purpose after 
the confessions had been made, he could 
immediately hand the accused over to the 
Police. The meaning and spirit of the 
orders issued to the Magistrates, however, 
are cleat; the confessing accused must in- 
variably be sent to the judicial lock-up as 
soon #8 possible after confeesion and on 
no account be returned to Police custody. 
If the Police thereafter wish the accused 
for any particular purpose, the instructions 
lay down clearly that the Police must put 


in an application stating the purpose tor 


hich the accused are reqaired and for that 
purpose they may be handed over to the 
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Police: there certainly ought to be an 
»saderval between ihe taking of the con- 
fession and the handing over of the ac- 
cused to the Police for any subsequent 
purpose. Further in a case such as this 
where the Magistrate was required to take 
6 accused round the District in order 
that they might point out certain spots to 
the Police, the accused ought to be handed 
over in the presence of the Magistrate 
who should be in charge throughout, and 
the accused should be returned to the 
judicial lcck-up by the Magistrate. 
_ The fact that the accused in this case 
were handed back tothe Police, makes us 
therefore look very carefully at the con- 
fessions and the surrounding circumstances 
in order to satisfy ourselves that the con- 
fessions were in fact voluntary. On a 
careful consideration of the arguments 
of Counsel and upon the fact that in 
the Court of the Committing Magistrate 
neither of the accused made the slightest 
suggestion against the Police and in fact 
merely denied having made a confession 
ai all, we see no reason to believe that 
the confessions were forced or induced. 
We are satisfied that the confessions in 
this case are true: the very nature of the 
confessions completely proves that the 
confessions could not have been put into 
the mouths of the confessing accused by 
the Police. (After discussing the evidence 
his Lordship proceeded). We are satisfied, 
therefore, that! the learned Judge was 
right in convicting Surat Singh and Vir 
Singh. The murder was deliberate and 
there is no extenuating circumstance. We 
therefore confirm the sentence of death in 
both cases. 
“We would like to record our apprecia- 
tion of the way in which this case has 
been investigated by the Police: the man- 
ner in which a careful record of the bicycle 
was kept and the way in which it was 
used by the Amritsar Pclice: the way in 
which the bicycle was traced and the 
culprits discovered, reflects credit on the 
Investigation Department. The case, too, 
has been left without any attempt to 
strengthen it by improper evidence. 


B. Appeal dismissed. 
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f MADRAS HIGH COURT 
Second Oivil Appeal No. 371 of 1933 
March 19, 1937 
VENKATASUBBA Rao, J. 
MUTHU GOUNDAN AND aNoTaRrR— 
APPRLLANTS 


VETEUS F 
OHINNIAH GOUNDAN AND 0OTHBRS— |, 
. RESPONDENTS iG 

Evidence Act (I of 1872), s. 157—Hvidence in ‘cor 
roboration should be given only after evidence to 
be corroborated is given. i 

Ordinarily before corroborative evidence is ade 
missible, the evidence sought to be corroborated 
must have been given. 

Where a witness for the plaintiff rodaces, in 
support of the case of the plaintiff, a letter written 
to him by the plaintiff but before the letter ig 
produced, the witness does not make any statement 
whatever which is sought to be corroborated by 
the letter, the letter cannot be admissible in evi- 
dence under s. 157, Evidence Act. 


S. O. A. against the decree of the Sub- 
Judge, Salem, in A. 8. No. 227 of 1931. 
Mr. N. C. Vijayaraghavachariar, for the 
Appellants. 
Mr. C. S. Venkatachariar, for the Res- 
pondents. 
Judgment.—Mr. Ramaswami Ayyangar 
has strenuously argued that the lower 
Court's judgment is correct, but I am 
afraid [ cannot agree with him. The 
question is simply: are there grounds for 
my interference with the lower Court's 
decision in second appeal? I am clearly 
ofthe opinion that there are such grounds. 
The property in question was brought to 
sale in pursuance of a decree obtained by 
one Muragappa against Karungannan, the, 
father of defendant No. 10. Tne property. 
was purchased by enkatasubbier, the agent 
of Murugappa, ai the Oouri auction held 
in 1915. This man who is examined as 
P. W. No. 6 played a prominent part in the 
transactions that led up to the action. In 
1917, he obtained symbolical delivery of 
the Jand that he had purchased. As re- 
ards Mu:ugappa the evidence shows that 
was in financial difficulties and that 
defendant No.1, Mr. V.B. Narayanaswami . 
Ayyar, a Vakil, was appointed Receiver of 
his properties. It is common ground that 
in spite of the Court's sale, the land con- 
tinued to be in the possession of Karun- 
annan and after his death, his scn defen- 
pee No. 10. No steps were taken, it is 
further admitted, to get the patta transferred 
in the name of the purchaser; on the 
contrary after Karungannan’s death about 
1926, the patta was renewed in the name 
of his son. Venkatasubbier paid the kist 


‘from 1919 to 1993 but made default in 
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1921. Thereupon tLe land was brought 
to sale for the arrears of land revenue. 
Venkatasubbier purchased ‘it and Karun- 
gannan got the sale set aside by paying 
up the arrears due. From that time on- 
wards, the kist was paid first by Karun- 
gannan and after his death by his son. 
The latter, on February 6, 1929, purporting 
to be the owner of the land, sold it to 
defendant No. 2 for Ks.1,500. The Receiver 
one month later sold the same land to 
the plaintiff for the low sum of Rs. 400, 
& circumstance that shows that they were 
both conscious of the fact that the vendor 
had avery doubtful right to the property. 
The plaintiff brought this action on 
February 10, 1929, and the point that had to 
be decided was, was he or his predecessor- 
in-title in possession of the land in question 
within 12 years of the suit ? 

The plaintiff rested his case upon an 
alleged tenancy which, if proved, would 
establish his title to the property. It was 
asserted that immediately after Venkata- 
subbier obtained symbolical possession, 
there was an agreement in virtue of which 
Karungannan became his tenant. The 
learned District Munsif who has written 
& careful judgment, has found that with a 
view to make out this case, Venkatasubbier 
did not scruple to forge, falsify and fabricate 
documents. The lower Appellate Oourt has 
agreed with that view and the documentary 
evidence on which the plaintiff relies stands 
therefore condemned. The trial Court 
finding that the case of the tenancy set 
up is utterly false, has dismissed the suit. 
It has very naturally and rightly attached 
great importance to the proceedings that 
took place in connection with the revenue 
Bale. If the property really belonged to 
Murugappa (what has been alleged is that 
Venkatasubbier conveyed the property to 
this man), how is that circumstance recon- 
cilable with the fact that Venkatasubbier 
himself purchased it at the revenue sale? 
Again, it Karungannan did not believe 
. himself the owner, is it in the least likely 
that he would have paid up the arrears 
and got the revenue sale set aside? Basing 
his finding inter alia on this ground, the 
District Munsif has, as already observed, 
negatived the plaintiff's claim. 

The Subordinate Judge, however, has 
reversed his decision in view mainly, if not 
solely, of the inference he has drawn from 
a post-card marked Ex. F, dated December 
10, 1918. It is supposed to have been 
written by Venkatasubbier to P. W. No. 3, 
the plaintiff's brother. There the former 


MUtaU GOUNDAN V. OHINNIAH GOUNDAN (MADR.) 


807 


complained that persuaded by P. W. No. 3° 
he had let the proparty to Karungannar:* o 
who had failed to pay the rent and P. W. 
No. 3 was, therefore, requested to intervene. 
and see that Karungannan behaved justly. 
That is the purport of the letter and the 
learned Judge thinks ‘that it probabilises 
the case of the tenancy that has been set 
up; in other words, he has treated Ex. F 
as substantive evidence and if that is 
wrong, his judgment cannot stand. It 
seems not a little strange that it has 
occurred to none in the lower Courts to 
challenge the genuineness of this card. 
Why aman in the position of P. W. No. 3 
has chosen to preserve this apparently’ 
unimportant letter for over 13 years, no 
one seems to have elicited. From 1918 when 
the letter was written, to 1929, when his 
brother became the owner, this posi-card 
Gould possess no significance whatsoever to 
the witness. 

I should have thought thatin a case of 
this sort, where almost every document 
produced for the plaintiff had been forged, 
fabricated, or tampered with, a post-card 
of this description would not have been 
left unchallenged. Moreover, the manner 
in which this document came to be pro- 
duced in Oourt ought to have excited sus- 
picion. Venkatasubbier, curiously enough, 
was not examined in the regular order, his 
evidence being postponed till the witnesses 
on both sides had been examined. The 
letter was produced by P. W. No. 3 withe 
out requisition and without summons and 
he formally proved it by swearing that 
Venkatasubbier had sent it to him. The 
contents of Ex. F are clearly hearsay or 
second-hand evidence and although proof 
has been offered to show that it has been 
written by Venkatasubbier, I fail to see how 
it advances the plaintifi’s case. The mistake 
lies in the lower Court having treated it 
as substantive evidence which could be 
acted upon. Under 8. 157, Evidence Act, 
the testimony of a witness may be corro- 
borated by a former statement made by 
him about the time of the occurrence. 
Thus it could have been properly used to 
corroborate Venkatasubbier, had he de- 
posed there was a lease as alleged in this 
letter. But strangely again, neither does 
Venkatasubbier refer to this particular 
lease said to have been granted in the 
circumstances mentioned in Ex. F nor, what 
is even more strange, does he allude to the 
letter itself. The luwer Gourt seems to 
have entirely ignored: this aspect of the 
case. In the first place Hx. F as already 
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Obse1ved is not substantive evidence; 
gecondly, it cannot be used to corroborate 
* the testimony of P. W. No. 3 granting” that 

he has referred in his evidence to the lease 
mentioned in it and thirdly, the witness; 


in corroboration of whose evidence alone- 
this post-card was admiesible, has made no. 
statement whatsoever which it could have. 


corroborated. I may further observe that 
“Ordinarily before corroborative evidence 
is admissible, the evidence sought to be 
corroborated must have been given”. 
The Court has no doubt a discretion to 
allow evidence to be given out of the 
regular order, though such a course will be 
found in most cases inconvenient: Wocd- 
roffe and Ameer Ali's Indian Evidence Act, 
8th Edn., p. 1026. If this postcard has 
been excluded, as it ought to have been, the 
question remains: would the lower Oourt 
bave reached the conclusion which it did? 
A perusal of his judgment shows that it 
was infiuenced almost solely by the Ex. F, 
which, as already observed, ought never to 
have been acted upon. I am satisfied that 
independently of this letter which has been 
wrongly admitted, there is not sufficient 
evidence to justify the lower Oonrt’s re- 
versal of the well-considered decision of tte 
District Munsif. In the result, the second 
appeal is allowed and the judgment of the 
first Oourt is restored. Plaintiff shall pay 
the costs of defendants Nos. 2and7 in the 
lower Appellate Court, but as to costs 
here, I make no order. Leave to appeal is 
refused. 


N.-D. Appeal allowed. 
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: .Order.—Theé-. petitioner has been con- 
-victed of bribery under the provisions of: 
-,6.171-E, Indian Penal Oode. 
‘candidate forthe Ohittagong South Mcoham- 
madan Rural Constituency at the last elec- 
tion. | Another’ gentleman named Khan 


We was wa 


Bahadtr Badi Ahmed Chowdhury, the sit- 
ting member, was .ajso a candidate: One 


-Ssmadul Huq was an agent of the petitioner. 
“The petitioner was very anxious to induce the 
“Khan Bahadur to withdraw from the contest. 


He accordingly wrote a letter, Ex. 6, to Saman 


-dul Hug and Samadul Huq then wrote Ex. 7 


to the Khan Bahadur and forwarded with 
it the letter Ex. 6; The Khan Bahadur then 


made over both these letters to the District 
‘Magistrate. 


Asa result, the prosecution of 
the petitioner and Samadul Huq was sanc- 
tioned and eventually they were both con- 
victed. They appealed without success to 
the learned Sessions Judge and the peti- 
tioner then obtained this rule. The con- 
viction of the petitioner depends upon the 
meaning which is to be attributed to this 
letter, Ex. 6. Mr. Basu has contended that 
it is capable of an inuocent interpretation 
and that the petitioner was really particu- 
larly careful to tell his agent that he was 
not todo anything in support of his candi- 
daiure which would come within the mis- 
chief of this section. All I can say is that 
the letter itself contains no suggestion of 
such a caution. The most important words 
are these : 

“Please try to dissuade Haji Badi Ahmed Chow- 
dhury: And you will kindly make offer of what in 
your consideration you think proper for dissuading 


im. Wedo not differ on this because I have 
already instructed you.” 


The learned Judge reached the conclu- 
sion that the only reascnable interpretation 
of this was that the recipient was authce 
rized to takeany steps to dissuade- the 
Khan Rubadur and that the writer was 
prepared to endcrse such steps as might 
be taken. Ientirely agree with that inter- 
pretation. Itis interesting to note that this 
identical interpretation was given by Bama- 
dul Haq who actually cffered a large sum. 
of mcney to the Khan Bahadur to induce 
him to withdraw. Now Samadul Huq was 
notin the positicn of the learned Judge 
who was forced to interpret the letter with- 
out reference to anything else. It appears 
from the very terms of the letter Ex. 6 
itself that this was merely an answer to one 
which had been written by Samadul Hug 
and there is a reference to verbal igstruc- 
tions which had already been given. In» 
my opinion, there can be no question that 
the intention of the petitioner was to offer 
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the Khan Bahadur a large. sum of money). „Judge, Bijapur, in Appeal No. 194 -0f 1931. ' 
provided that he would withdraw his.candi-.». “Mr. S. B. Jathar, for the Appellant. «| 


_dature. Such being the case, it is clédr., 


that the conduct of the petitidner comes 
within the definition of.“bribery” contéined 
in s. 171-B, Indian Penal Oode: By sub-3;(2), 
a person who agrees to.offer a gratification 


shall be deemed ‘tor give..a -gratification. 
Under s.171-A, an--‘electoral right”. in-. 
eludes the right-of .8 -person to withdraw ` 
from being a candidate at an election. This 


Rule accordingly fails and is discharged. - 
B, : 
" -A ak, 


erika Garang aana ang makan 


- 
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~ December 9, 1936 

i N., J. Wapta, J. 
HANMANT RAGHUNATH NADGOUDA 

—APPRLLANT 
versus 
GURUNATH MALHAR GUMASTE— 


RESPONDENT j 
Grant—Construction—Grant of office of watani 
gumasta in lieu of past and future services—Grantes 
to be remunerated by ons-fourth share in income of 
watan lands—Same terms repeated tn all sanade of 
grant—Construction—Held grantee got no share in 

land— Descendants of grantor could resume grant. 
Ths suit property consist of the watani nadgowdki 
inam lands. The plaintiff claimed that his ances- 
tors were the gumestas of the Nadgowda watandars, 
and that by a sanad of the year 1791 the then 


watandar (defendants ancestors) had made a grant’ 


of one-fourth of the lands to the plaintifs ances- 


tor for. the gumastagiri service performed in the. 


past and to be performed in the future. Plaintiff 
relied upon threes sanads as the basis of his title. 
The first sanad conferred on the grantes watan of 
gumasta in recognition of the services rendered by 
the father of the grantee The sanad said that the 
grantee would continue the post of gumasta without 
break “so long as the sun and moon endure.” The 
grantee was given one-fourth share in the produee or 
cash rent of all the snam lands of the paragena and 
was to pay, one-fourth share of the sum due under the 
inam land. The gumasta watan was to be continued 
hereditarily by the grantor and his descendants, 
The grantee was to be loyal towards them and serve 
them obediently That the office of the watant 
gumasta was conferred and that remuneration was 
one-fourth shara in the income of land, was made clear 
in the second sanad. There was no reference in it 
that actual share in the land was given. Same 
thing was mentioned in the third sanad though in 
a different language, without any reference to share 
in land: 

Held, that the grant was not one of land burden- 
ed with service but was one of the office of watani 
gumasta to be remunerated by one-fourth share in the 
income of the land. The grant was not irresumable 
and the descendants of the grantor could resume it. 
Chandrappa v. Bhima Daasappa (3), relied on. 
Forbes v. Meer Muhammad Tuquee (1) and Lakham- 
A É Baswantrao (5), distinguished. 
gol. 1. 


8. 0. A. from. the decision of-the District 


Rule discharged. ` 


[p. 812, 


. “MrB: D. Belvi, for the Respondent. 

`~ Judgment.—These two appeals arise 
-*out of two suits, 
“4930, filed by the respondent Gurunath 
““Malhar Gumaste against Hanmant Raghu- 
-nath Nadgowda and Ramchandra Anandrao 


Nos. 130 and 134 of 


Nadgowda to recover a one fourth share 
in the suit properties by paitition with’ 
mesne profits for three years before suit, 
future mesne profits and costs. The plaint- 
if in both the suits was the same. The 
defendants in the two suits were the 


"-. descendants of the original holders of the- 


Nadgowda watan. ‘The suit property con- 
sists of the watani nadgowdki inam lands 
of Hippargi Paragana. The plaintiff claim-: 
ed that this ancestors were the gumastas 
of the Nadgowda watandars, and that 
by a sanad (Ex. 51) of the year 1791- 
Bhar Anandrao Nadgowda, the then 
ewatandar: had made a grant of one-fourth: 
of the lands to the plaintiffs ancestor 
Kashirao Honuo for the gumastagiri service 
performed in the past and to be perform- 
ed in the future. He claimed that his: 
ancestors up to the time of his adoptive 
father Malhar Hoono had been in enjoy- 
ment of this one-fourth share. In 1866 
Shamrao Chintaman, the uncle of the pre- 
sent defendants and the grandson of Sham- 
rao Anandrao, the grantor of Ex. 51, 
mortgaged with possession his thiee-fourth 
share of the income of the plaint survey 
numbers tothe plaintiff's ancestor Malhar 
Honno and Malhar remained in possession 
and enjoyment ofthe entire income of the 
suit lands till his death in 1907. In the 
meanwhile, there had been a partition bel- 
ween the mambers of the defendants’ fami- 
ly, and in 1806 and 1907, two suits were 
filed, Suit No. 57 of 1906 by Hanmant 
Raghunath, the defendant, in the present 
Suit No. 130, and Suit No. 543 of 1907 by- 
Ramchandra Anandrao, the defendant in - 
the present Suit No. 134, for redemption -> 
of their shares of the property mortgaged 
by their uncle Shamrao. Malhar died dur- 
ing the pendency of the first suit and 
his widow Sundrabai was brought on the 
record. The second Suit, No. 543 of 1907, 
was filed agaigst Malhar’s heir Bai Sundra- 
bai. Decrees were passed in these suits in- 
favour of the plaintiffs, the present defend- 
ants. awarding them joint possession of 
the three-fourths share along with Sundra- 
bai. To these suits, certain persons to 
whom Malhar had mortgaged some of the 
suit lands had also been made parties, In: 
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execution of the decrees in these suits, the 
defendants obtained possession of their 
three-fourths share, and soon after, in 
1910, dispossessed Malhar’s widow Sundra- 
bai of the remaining one-fourth share also. 
The plaintiff was adopted by Sundrabai in 
1920. He claims that his right dates 
back to his adoptive father’s death in 1907, 
and that he is not affected by the dispos- 
session of his adoptive mother Sundrabai 
by the defendants. 

The principal questions for consideration 
in both the suits were whether the grant 
to the plaintiff's family was a grant of 
land burdened with service as alleged by 
the plaintiff, or a grant of an office to be 
remunerated by a share in the profits of 
the land as alleged by the defendants, and 
whether the grant was resumable. Three 
documents were principally relied on by 
the plaintiff as the basisof histitle. The 
first document is the original grant by 
Shamrao Anandrao to Kashirao Honno in 
1791 (Ex. 51). In J849 another sanad 
(Ex.31) was granted by Shamrao Ohinta- 
man, the grandson of the original grantor 
Shamrao Anandrao to Honappa Kashirao 
the son of the original grantee Kashirao 
Honno, and in 1863 a third sanad (Hx. 52) 
was granted by the same grantor Shamrao 
Qhintaman to the same grantee Honno 
Kashirao. It is upon a consideration of 
these three documents that the two ques- 
tions whether the grant was a grant of 
land burdened with service or a grant of 
an office to be remunerated by a share in 
the income of the land, and whether the 
grant is resumable or not, are to be de- 
cided. The trial Judge took the view that 
the grant was a grant of an office to be 
Temunerated by a one-fourth share in the 
income of the lands but that the grant 
was irresumable. He, therefore, made 
decrees in favour of the plaintiff for sepa- 
rate possession of one-fourth share in the 
suit lands. with mesne profits and costs. 
In appeal, the District Judge of Bijapur 
agreed with the view taken by the trial 
Court that the grant was a grant of a 
fourth share in the net income of the 
plaint property and that it was not resum- 
able. But he held that as the plaintiff 
had no prupiietary interest in the lands, 
he could not claim to be put in possession 
of them either jointly or by partition, and 
varied the decree of the trial Oourt by 

iving the plaintiff a declaratian that he 
Ea a nereditary interest in the suit lands 
to receive or recover one-fourth share in 
the net income thereof annually after ren- 
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dering the services mentioned in the three 
sanads (Exs. 5l, 31 and 52). Against 
that decree the defendants Nadgowdas » 
have appealed, and the plaintiff has filed 
cross-objections. The contention of the 
appellants-defendants is that the grant hav- 
ing been held to be a grant cf an office was - 
prima facie resumable and that the suits 
should therefore have been dismissed. The 
Plaintiff in his cr.ss-objections has asked 
that possession of the lands should be 
awarded. The appeals from both ‘the suits 
were heard together in the District Court 
and were disposed of by a single pioen. 
In this Court also both appeals have been 
argued together since the same questions 
are involved in both. The trial Ooart 
and the lower Appellate Court have both 
taken the view that the origical sanad of 
1791 (Ex. 51) and the later sanad of 1849 
(Ex. 31) msrely granted an office to be 
remunerated by a one-fourth share in the 
income of the watan lands and that the 
remuneration that was granted was not a 
one-fourth share in the lands themselves, 
but a one-fourth share in the income of 
the lands. The trial Court, however, took 
the view that the third sanad (Ex. 52) of 
the year 1853 was an amplitication of the 
grant made in the original sanad of 1791 
and that it contains words which implied 
that what was granted was a fourth share 
in the lands themselves. It was in con- 
sequence of this view that the learned 
trial Judge awarded the plaintiff actual 
possession of afourth share of the watan 
lands by partition. The learned Appellate 
Judge was of opinion that Ex. 52 was 
merely confirmatory of the earlier grants 
and did not confer anything more than 
had been conferred by the earlier docn- 
ments. 

Ín the first place, it is to be noted that 
the plaintiff himself expressly states in 
his plaint that he bases his claim on the 
Original grant of 1791 (Hx. 51) and that 
the two subsequent sanads merely con- 
firmed the grant which had been made in 
1791 without in any manner altering the 
nature of the grant. According to the 
plaintiff himself, therefore, the grant made 
by Ex.52 was not in amplification of the 
grant made in the two earlier sanads, 
Reading the first two sanads (Exs. 51 and 
31) it seems that the view taken by both the 
lower Oourts that these sanads conferred 
merely an office, viz., the office of tke 
watant gumasta and were not a grant of 
land, is correct. Exhibit 51 begins by say- 
ing that Honno Kashirao, the father of the 
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rantee, had exerted himself very much 
nor the grantor’s watan and had rendered 
very great service and that therefore the 
watan of gumasta had been conferred on 
Lim. The sanad further says that the 
grantor will continue the post of watani 
gumasia to the grantee without break so 
long as the sun and the moon endure. 
After referring to the fact that a separate 
sanad has been granted for one half 
Ohavar land outofthe inam lands to the 
grantee for the maintenance of his family, 
the sanad says: < 

“You shofid take accordingly and should take 
one-fourth fhaving given us three-fourths after 


crediting the leasehold, share produce or cash, 
rent of all the nam lands in the various villages 
of the pargana.” 

Again, referring to all the three grants 
made, the sanad says: 

“You should pay the inam cess on the half 
OChavar land given to you as akshaya inam and 
one Ohavar given to you aa palkhi inam, in all 
one Ohavar and a half, and the one-fourth share 
of the amount due under the tnam lands on the 
various villages.” 
: The sanad concludes by saying: 

"We should continue hereditarily the gumasta 
watan which is bestowed on you by us with 
pleasure. No one of our descendants is entitled 
to take away the gumastaship. If any one tries to 
do so, may the curse of the family goddess be on 
him. Our descendants should continué as agreed 
by us in writing and you should be honest and 
loyal towards us and should serve obediently b 
doing the pargana service, keeping in touch wit 
Government and managing the watan.” 


Tnere is not a single word in this 
sanad which can be interpreted as mean: 
ing that a share in ‘the lands had 
actually been given to the grantee, The 
one and hulf Ohavar of land which had 
been actually given to the grantee by 
@ Separate sanad sre throughout distingu- 
ished. from the grant of a share in the 
amount due under the inam lands which 
was granted by Ex. 51. The language of the 
sanad, in my opinion, leaves no room for 
doubt that what was conferred was the post 
of watani gumasta. The second document 
of 1849 (Ex. 31) takes the plaintiffs case 
no further. That document begins by say- 
ing that the grantee Honno Kasiirao had 
been “making vahiwat as per sanad of 
waint gumasta given to his father by the 
grantor’s grandfather Shamrao Anandrao." 
It mentions that Honno Kashirao had re- 
quested the grantor’s father Chintaman 
Shamrao to give an inam sanad and that 
Chintaman had promisedto doso but died 
before he could do so, The grantor then 
Bays : 


“It was his command and as you also now desire - 


for aninam patra, we pass with pleasure the fol- 
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lowing inam sanad of the watan gumastaship of 
the said pargana as per pest sahiwat.” = 

After referring to the half share in tke 
cash allowance, perquisites, etc., which had” 
been given and to the gift of one and half 
Chavar of land, the sanad says: 

“Excluding those, you areto giveus three-fourths 
share in the yield..of the inajn lands in the various 
other villages and you should take the remaining 
one-fourth." 

The sanad concludes by saying : 

“We will continue as above the gumastaship to 
you hereditarily. None of oar descendants will ever 
raise any objections.” 

This document again clearly mentions the 
fact that what was conferred was the office 
of the watni gumasta and that the remune- 
ration for that office was ia the shape of a 
one-fourth share in the income of the lands. 
There is absolutely no reference to any 
actual share in the lands having been given. 
The third sanad of 1863 (Ex. 52) undoubt- 
edly contains some words which appear to 
gofurther than the two earlier sanads, 
Exs. 51 and 31. Exhibit 52 begins by 
saying : 

“Our forefathers have passed a sanad to your 
father in respect of the watani gumastaship of the 
Hippargi Parganas. According to it you are making 
vahiwat hereditarily. Now that you demanded an 
inam deed ona stamp paper according to the Gov- 
ernment law, weadmit all the previous sanads passed 
by our forefathers and passthis one... " 

After referring to the grant of one and 
half Chavar of land, the sanad says : 

“Out of this deducting the land given in charity 
gift to others assessed at Rs. 50, there remains 
fourteen villages and tnam lands esassessed- at 
Rs, $03-£-0. In these our share in three-fourths and 
your share for watani gumastashtp is one-fourth and 
18 with you in all the villages since long. According: 
tothis old custom, you should enjoy hereditarily, 
You should give usthe income of our share year 
after year. We have no concern to let out the lands 
in the villages directly and to collect the income, 
Yourself an Pi descendants should enjoy and give 
us our three-fourths share annually according to the 
letting value and you should make your one-fourth 
share ......In the above manner, you should make 
vahiwat of the watan for times till the sun and the 
moon endure. We have no concern at all to question 
you fcr anything else except our share described 
above ..... Yourself and your descendents should make 
vahiwat of the watani gumastaship till the sun and 
the moon last" : 


The langnage used in this sanad i 
slightly different from that used in the two 
earlier sanads. In epite of this fact, how- 
ever, the sanad repeals in more than one 
place that what was conferred was the 
watani gumastaship and what the grantee was 
to take as his remuneration was one-fourth 
share in‘thé income. That Ex. 52 was not 
intended to confer anything more than 
what had been granted by the earlier sanadg 
may also be inferred from the fact that 
it expressly mentiong that what was con- 
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ferred by Ex. 52 was “according to this old 
custom...” The three sanads read together 
Yo nol, in my opinion, confer anything 
more than the office of gumasta and pro- 
vide that the office was to be remunerated 
by a one fourth share in the incomes of the 
watan lands. The principles on which 
ancient grants of this nature ara to bein- 
terpreted have been discussed and laid 
down on more than onevceasion. In Forbes 
v. Meer Mohammad Tuquee (1), their Lord- 
ships of the Privy Oouncil held in a case 
in which it has been proved that certain 
lands had been granted by sanads for the 
purpose cf certain service which though 
then obsolete might again be required to be 
performed that the sanada created a Chake- 
Tan, or service tenure, and were pro servi- 
tiis impensis et impendendis, partly as a re- 
ward for past, and partly as an inducement 
for future services ; and that the grantees, 
though liable to forfeit the lands, if they 
wilfully failed in the performance of the 
duties imposed by the sanads, were not 
liable to have such lands resumed, on the 
ground that there was no longer occasion 
for the performance of tne particular ser- 
vices required. The grant in that particu- 
lar case was clearly a grant of land burden- 
ed with services. The judgment mentions 
that the lands had been granted to the 
grantee, who had done and was doing good 
service in repressing or pieventing the in- 
cursion of wild elephants. After discussing 


the case-law on the subject, their Lordships 


gay ip 4644): 

“The conclusion which they would draw from 
the decided cases, as well as from the reason of 
the thing, is, that in every case the right to resume 
must depend in a great measure upon the nature of 
the particular tenure, or the te:ms of the particular 
grant They agree with the observation of Jackson, 
J, in Koolodeep Narain Singh v. Mahadeo Singh (2), 
that there is a clear distinction between the grant 
of an estate burdened with a certain ssrvice and 
the grant of an office, the performance of whose duties 
are jemunerated by.the use of certain lands They 
have olready stated that, in their, opinion, the grant 
in question does not fall within the latter category.” 

In Chandrappa v. Bhima Dasappa (3), 
which was a case of a grant forming part 
of a deshgat watan in remuneration for peon's 


service, it was said by Beamen, J. (p 40f :¢ 

“Where ancient grants in this country are brought 
into controversy at the suit of the grantor seeking 
to resume, the law has in this Presidency at any 
rate been clear, simple and invariable ever since I 


(1) 13 MTA 438: 14 W R28; 5 Beng. L R 529; 9 
Suther 358; 2 Sar 588 (P O) 
6 W R199; Beng. L R Sup Vol 559 (F B). 
3) 43 B 37; 47 Ind, Cas, 330; A I R 1918 Bom. 115; 
20 Bom. L R 779. 
*Page of 13 M. L A,—[Hd]. 
tPage of 43 B.Ed. 
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have had any practical knowledge of it. All grants - 
of that kind for the parpose of applying this law. 
fall into two main categories > grants of lands bur- . 
dened with service, and grants of office to which 
lands are annexed by way of remuneration instead 
of or along with cash. Theformer grants are always 
irresumable, unlessthe grantor can show that they 
have been specially conditioned so as to enable him. 
to resume for failure to perform these services, or at 
his own will, to discontinue the services and resume 
the lands. Grants under the second category are al- 
ways Tresumable, unless the grantee can show that 
they have been spacially conditioned otherwise so as 
to prevent their resumability, The first category 
has been sub-divided, though I think quite un- 
necessarily, for the purpose of discussing the broad 
principles of law ın Lakhamgauda v. Kéeghav Annafi 
(4), into (a) grants burdened with carved b) grants 
for services rendered in the past and to be rendered 
in the future, or, as we find in the older cases, pro 
servitiis impensis et impendendis. For the purpose 
of ascertaining the grantor's right to resume, this 
sub-division seamsto metohave no relevance and 
to be of no assistance, Thus in avery case of the 
kind it isalways a question of fact and nothing 
more to determine whether the grant in suit falls 
within the first or the second category. lf it be found 
to fall within the first category, itis always prima 
facte irresumable. If it be found to fall within the 
second category, it is always prima fucte resumable, 
And in every case the burden of proof must neces- 
sarily be upon the grantor seeking to resume to 
show that either the grant was a kind falling 
under the second category, or, if a grant of the 
kind falling under the fiist category, thatit was 
specia:ly conditioned ” 

The decisionin Forbes v. Meer Moham- 
mad Tuyuee (1), was relied on in a subse- 
quent case before the Privy Oouncil in 
Lakhangouda v. Baswantrao (5), in which it’ 
was said by their Lordships (p. 9761) : 

“The gubstantial question is whether the land was 
resumable at the will of the plaintiff whether service 
was tendered or not. Similar problems are familiar 
in the Indian Oourts, Principles for their solution 
were formulated by this Board in 1870 in Forbes v. 
Meer Mohammad Tuquee (1). The distinction to be 
borne in mind is between the grant of an office to 
be remunerated by the use of land and the grant of 
the land burdened with service. Inthe former case 
the land will prima facie be resumable; in the latter 
ease prima facieit will not; butthe terms of the 
grant or the circumstances in which it was made 
may establish a condition of the grant that it was 
resumable.” , 

According to the principles here laid 
down, it is clear that the grant in the pre- 
sent case being a grantof an office to be. 
remunerated by a share in the income, was 
a great falling within the sacond category 
and, therefore, prima facie resumable, un-. 
less the grantee could show that there were 
special conditions in the grant which made 


it irresumable. Mr. Belvi for the respond- 


(4) 28 B 305; 8 Bom L R 364. 

(5) 33 Bom. L R 74; 132 Ind. Cas. 736; A I R 
1931 P O 157; 350 W N 721; 53 OL J 544; Ind. Rul, 
(1931) P O 324; 34 L W 87; 61M L J 449; (1931) M W 
N 1081 (PO). l | 
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ent‘relied on the decisions in Forbes v. Meer 
Mohammad Tuquee (1) and Lakhamgavida 
v. Keshav Annajt (4), in support of his con- 
tention thatthe grant in this case was not 
resumable. In the latter case Sir Lawrence 
Jenkins, C. J. after discussing the casge-law 
on the subject said (p. 308*) : 

“The cases appear to us to establish that < the 

Combination of an interest in land and an obliga- 
tion as to service may fall at least under thres 
heads ; there may bea grentof land burdened with 
service, there may be a grant in consideration of 
past and future services, and there may be the grant of 
an office the, services attached to which are remupe- 
rated by terest in land. 
- I¢may n6 doubt be made a condition of either 
of the first two classes of grants that the interest 
in the land should cease when the services are no 
longer required, but in the absence of a provision to 
thet effect, lands held under those grants are not re- 
sumable at will.”. 

Mr. Belvi relies on these two rulings as 
showing that where the grant is im con- 
sideration of past and future service, it is 
irresumable. But the grants in considera- 
tion of past and future services which are 
referred to in these two cases are grants of 
land. In discussing the casein Forbes v. 
Meer Mohammad Tuquee (1), I have already 
pointed out that the grant in that case 
was a grant of land. In Lakhamgavda 
v. Keshar Annaji (4), also the grant was a 
grant of land. The’ plaint itself alleged 
that the land had been granted by the plaint- 
ifs ancestors to the ancestors of the 
defendant in consideration of service. 
The decisions in these two cases can- 
not help:the respondent, once it is 
beld; as in my opinion, it must be, 
that “the grant in this case was not of land 
but of-an ‘office to be remunerated by a 
share in the profits. On this view of the 
case, the question whether the grant was 
à grant for future service only ‘or for past 
and future services becomes’ immaterial. 
The grant being one of an office only 
would be resumable whether it* was for 
past and future services or for future 
service cnly. I donot, therefore, think it 
necessary to discuss this question at any 
length, though if it were necessary to give 
an opinion, I would say thatthe grant in 
this case was not for future service only, 
but for past and future services. The 
sanad of 1791 (Ex. 51) mentions that the 
watan of gumasta had been conferred on 
the grantee because he had exerted him- 
self very much for the grantor’s watan 
and rendered yery great service. The mere 
fact that by a separate sanad certain land 
had also been given for the maintenance 
of the grantee does not mean that the 
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grant of the office made by. the sanad 
(x. 51) was not for past service. On the, 
view which I take of the law, however, the 
fact that the office of watani gumasta was 
conferred on the grantee in recognition 
of past service and as remuneration for 
future service will not make any difference 
so far as the question of resumability is 
concerned. Tne grant being a grant’ of an 
cfice to be remunerated by a one-fourth 
share in the profits of the watan land is 
clearly resumable unless the respondent can 
show that there were conditions attached 
to the grant which made it irresumable. 
The learned Assistant Judge has made 
& distinction between services which were 
to be performed by the grautee as the 
deputy of the Nadgowda for Government 
and the services to be performed for the 
grantor. He has held that the services 
to be rendered to Government as watang 
gumasia by the defendant came to an end 
in 1872 after the, Gordon Settlement, when 
they were dispensed with by Government, 
but that the services to be performed for 
the Nadgowdaa continued. This would, in 
my opinion, make no difference on the 
question of resumability. Admittedly in 


"1910 the appellants Nadgowdas obtained 


possession of the whole of the wa/an lands 
and since then the services have neither 
been demanded by them nor performed by 
the plaintiff. Allthe three sanads contain 
words which appear to suggest that the 
grant was intended to be irresumable. 
The first sanad (Ex. 51) gays:- oo 8 
_ “We shall continuethe post of watani gumasta 
of Hippargi to you. without break so long as the 
sun and the moon endure ... v. We should 
continue’ hereditarily the gumasta watan which: is 
bestowed on you by us with pleasure. No o.e af 
our descendants, is entitled to take away. the 
gumastashtp. If any one tries to do so, may the 
curse of the family dess be on him.” l 

Similar’ phrases occur in the other two 
sanads, Exs. dl-and 52. In Shekh Sultan 
Sani v. Shekh Ajmodin (6) their Lordships 
of the Privy Council in. interpreting expres- 
sions of this kind used in sanads said 
(p. 417*) ; - - Yos ~< 
. “With regard to the expression contained in 
some of the sanads previously cited of the grant 
being to the person named, “Lis son, oe 
Ke, Frain generation to generation’, it has been 
observed by many writers of authority on this 
subject that they do not, as might be supposed, 
impart a fixed hereditary tenure. Ooionel Ethe- 
ridge in his preface to the Narrative of the Bom- 
bay Inam Commission, quotes the language of Sir 
'Thomns Munro in a Minute of March 15, -1882, in 
which he states that the ‘terms in such documenta 
(sandas) ‘for ever’, ‘from generation to generation’, 

(6) 17 B 431; 201 A 50; 6 Sar 52 (PO), 

*Page of 17 Bom.—[#d.] 
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vr, in Hindu grants, ‘while the sun and moon 
eendure, are mere forms of expression, and were 
never supposed either by the donor or receiver to 
convey the durability which they imply, or any 
beyond the will of the sovereign.” ` 

The mere use of the language which 
I have quoted above cannot, therefore, be 
taken to indicate that the grant was intend- 
ed by the donor or understood by the 
donee to be irresumable. That the parties 
‘did not so understand the grant seems 
also to be indicated by their conduct. , In 
spite of the grant of the sanad in 1/91, it 
is evident from the subsequent sanads 
that the plaintiff's family, the grantees, 
asked for and obtained fresh sanads from 
every succeeding Nadgowda. Both the 
subsequent sanads, Exs. 31 and 52, make 
mention of such requests. Apart from these 
terms used in the sanads, there is no 
evidence to show that there was any condi- 
tion attached to the grant in suit which 
would take it out of the ordinary rule laid 
down in Chandrappa v. Bhima Dassappa 
(3) that grants of .office to be remu- 
nerated by a share in the income are 
always resumahble. Mr. Belvifor the res- 
pondent has referred to the opinion of 
Mr. Phadnis in his Commentary on the 
Bombay Hereditary Offices Act, Edn. 4, 
p. 32, that : 

"A deputy, whose office was created before the 
introduction of Regulation XVI, 1827, into the locality, 
or was created or recognised by the authority 
which oreéated the principal watan office cannot 
be superseded by the watandar principal and the 
deputy can legally hold his mutalsks vritis not- 
withstanding- his:principal,”” 

- Mr. Pnadnis has based this opinion on 
the decisions in Bhimaji Balvant v. 
Giriapa Timapa Desai (7) and Lakshman 
Krishna v. Narayanrao Ravlojirao (8). 
Both these cases, however, were cases of 

ants of land, not of office. In Bhimayi 

alvant v. Giriapa Timapa Desai (7) it is 
stated in the sanad that in consideration 
of the services rendered which were of a 
very special nature (p. 387*): 

al have of my own free will given to you by 
this writing, as remuneration on account of 
mutaliki, a third share in the whole deshgat (in) 
the inam villages and kamat-kattee, jamin-jumaia, 
hag-dak, jakat and. kulbab kulkanu-~a third share 
in whatever that is continued (to us). Therefore, 


you are to enjoy the mutalikt estate through your. 


A; 


sons, grandsons, &o. ; 

‘In commenting on this sanad, Ex. 
Sargent, O. J. said (p. 8y*) : 

.“It is to be observed that Ex. A is‘not merely 
the creation of a permanent office, for the sarvicas 
of which a certain share in the watan 1s allotted 

® 14 B 82, 

(8) (1896) Bom. P J 355. . 
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as remuneration, but that it proceeds on the special 
earvice to be rendered to the family by the recovery 
of the watan itsalf. In other words, the performancs 
of the service as mutaltk is not the entire oon- 
sideration or motive for the grant, nor does it 
expressly provide for the giant cea-ing when the 
services should be no longer required. This dis- 
tinguishes it from the grant in Krishnajyt v. 
Vithalrao (9), and brings it within the principle 
upon which the Privy Oouncil decided in favour 
of the continuance of the grant in Forbes v, Meer 
Muhammad Tuquee (1) where there was no longer 
any occasion tor the serviceto be performed... .” 


. The principle upon which the Privy 
Council decided Forbes v. Meer Muhammad 
Tuquee (1) was that the grant Qeing one 


of land for services rendered. and to be 
rendered, was irresumable. That principle, 
as 1 have already said, cannot apply to 
the present case. In Lakshman Krishna 
v. Narayanrao Havilojirao (8) the grant 
was clearly of a very different nature from 
that with which these suits are concerned, 
A watandar of deshgat land bad granted 
land tothe plaintiff's family for mutaliki 
(service) rendered in past times and for 
money payments made in the interest of the 
watan, nothing being said in the grant 
about any future service nor any obligation 
of service being imposed by it. Neither 
of these two decisions can help the res- 
pondeni. [n my view, therefore, the grant 
in this cass was one of an otfics to be 
remunerated by a one-fourth share in the 
income of the waten land. There is nothing 
in the language of the sanads which can 
be taken to impiy that the grant was. 
irresumable. The grant is one which the 
appellants-defendants were entitled’ to 
resume. They must be taken to have 
resumed it in 1910 when they admittedly 
obtained possession of the whole of the 
watan property from Sundrabai, the widow 
of Malnar, and ceased to demand or receive ` 
any service from the grantees. It was- 
argued that the contention of the appellants 
that the grant was a grant of an office 
and not of land and that they were entitled 
to possessionjof one-fourth or the watan prop- 
erty was barred by res judscati by reason 
of the decisions in two suits, No. 57 of 
1906 and No. 543 of 1907, which had been 
brought by them against Malhar Honno, 
the adoptive iather of the present plaintiff 
and Sundrabai kom Malhar, the adoptive 
mother. These suits, however, were suits 
for redemption of the property whicn had 
been morgaged by Snamrao Chintaman 
to Malhar Honno in 1866. The quesifon 
whether the present plaintiff or his pre- 
decessors-in title Malhar or Sundrabai were 
(9) 13 B 89, , 


1938 
entitled to hold one-fourth of the watan 
land under the terms of the sanads of 
1791, 1349 and 1833 was not specifically 
Taised in that suit nor was it decided. 
The suits did not relate to the one-fourth 
share of the grantees with which the pre- 
sent litigation is concerned, I agree, there- 
fore, with the view taken by the lower 
Appellate Oourt that the decisions in those 
suits cannot operate as res judicata in 
the present suit. Nor can the decision in 
Suit No. 7 of 1871 operate as ree judicata. 
As has bgen pointed out by the trial Judge 
the deciajn in that suit proceeded on the 
ground that there was no failure on the 
part of Honno to perform the service and 
that, therefore, Anandrao was not entitled 
to eject Honno or to possession of the land. 
The appellant's contention that the grant 
was resumable is not, therefore, barred as 
res judicata. The plaintiff has, therefore, 
failed to show. that the grant made to bis 
ancestors in 1791 and subsequently affirmed 
by the sanads of 1849 and 1863, was a 


grant of land burdened with service. The 
grant was one of an office of watant gumasta 
to be remunerated by a one-fourth share 


of the income of tne land. As such, it 
was Clearly resumable and in 1910 the ap- 
pellants-defendants did actually resume 
the grant by obtaining possession cf all 

e lands. Service has neither been 
demanded by the defendants nor performed 
by tbe plaintiff sincethen. The plaintiff's 
suit must, therefore, fail. Both the appeals: 
will, therefore; be allowed, the decrees of 
the lower Ajpéllate Court reversed and the 
plaintiff's suits dismissed with costs through- 
out. The cross-objections will also be 
dismissed with costs For the purpose of 
Pleader’s fee the claim in the crogs-objec- 
tions in Appeal No. 338 of 1933 will be 
Valued at Rs. 2,500 and in Appeal No. 339 
of 1933 at Rs. 2,800. < 


D. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 65 of 1937 
January 18, 1938 
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party—Objection, if can be heard under s. 151— 
AY sad remedy for opposite party. ‘ 

here without issuing notice to the opposité 
party, leave under s. 20 (b), Oivil Procedure Code, 
is granted, objection against such leave cannot be 
heard by the Oourt under its inherent jurisdiction. 
The opposite party can approach the Vout for an 
order under 8. 23 (3), which is a proper remedy 
for him. Sant Ram v, Mutwai Bank of India, Ltd. 
(2), dissented from. Vallebhbhat Naranjt v. Chhota- 
lal Purshottam Das & Co, (8), relied on. Seshagiri 
Row v. Askur Jung (1), distinguished 

©. R. from an order of the District 
Judge, Dera Ismail Khan, dated November 
18, 1936. 

Messrs. Raja Singh and Jtwan Lal 
Kapur, for the Petitioner. i 

Mr. Bhawani Dass, forthe Respondents 
(Kishen Ohand and Suf Khuda Bakhsh). 

Mr. Narain Das Mata, for the Res- 
pondent (Partap Singh). 

Almond, J. C.—L Bhagwan Das, a 
resident of Lyallpur through his agent 
L. Tej Bhan of D. I. Khan, brought a suit 
for cancellation of partnership and rendi- 
tion of accounts against (1) Kishan Chand 
of D. I. Khan, (2) Damodar Das of Dis- 
trict Kohat, (3) Khuda Bakhsh of District 
Jhelum, and (4) Partap Singh of Lahore, 
He admitted in -his plaint that no part of 
the cause of action arose in D. I.- Khan 
but he asked for the leave of the Court 
under s. 20 (b), Civil Procedure Oode, to 
institute the suit in D. I. Khan and leave 
was granted. The defendants were eventual- 
ly served and of them Partap Singh apphed 


‘that the order giving leave to the plaintiff to 


institute the suit in D. I. Khban District 
should be set aside and that the plaint should 
be returned to the plaintiff for presentation 
in the proper Court which he alleged wag 
a Court-in Sukhar. 

The trial Judge accepted the application 
by invoking the aid of s. 151, Civil 
Procedure Oode, and relied in this connection 
on two cases reported as Seshagiri Row v. 
Askur Jung (1) and Sant Ram v. Mutual 
Bank of India, Lid. (2). An appeal against 
this order was preferred to the District 
Judge who dismissed it relying on the same 
two rulings and holding that it was obvious- 
ly for the convenience of the parties that the 
case should be heard in Sukhar. Against 
that order, the plaintiff has applied for revi- 
sion to this Oourt. He contends that the 
order made under s. ləl, Oivil Procedure 
Code, was made without jurisdiction. The 
petition is opposed by Partap Singh. It is 


-not disputed by either party that it is within 


(1) 30 M 438; 17 M L J 304. 
a oc 1033 Lah. 266; 150 Ind. Oss. 559; 6 R 
L. 858. 
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the jurisdiction of the Court to pass an order 
granting leave under s. 20 (b) of the Code 
“without notice to the defendants. Learned 
Qounsel for the petitioner contends that the 
provisions of s. 151, Oivil Procedure Gode, 
could-not be invoked in order to cancel the 
leave given as such an order was not neces- 
sary forthe ends of justice or to prevent 
the abuse of the process of the Ocurt ; 
further on the ground that the provisions of 
that section could not be invoked when the 
petitioner had another remedy as in the 
present case he had under ss.22 and 23 of 
the Code. ; 

Learned Counsel for the contesting res- 
pondent holds thatthe case’ was one in 
which s. 151, Civil Procedure Code, could 
be applied even if he had another remedy 
under as, 22 and 23 of the Code. He further 
contends, however, that the remedy- under 
ss.. 22 and 23 of the Code was not open to 
him as he was contesting the jurisdiction 
of the D. I. Khan Court to entertain the 
suit at all. He argued that the words 
“Where a sult may be instituted in any 
one of two or more Oourts” occurring in 
s. 22 of ths Act refer to a case which 
might be instituted in any one of two or 
more Courts as of right and without the 
leave of the Oourt. A large. number of 
guthorities have beon cited before us but 
there is no case which is on all fours with 
the facts of the present case. The Lahore 
case which was relied upon by the Courts 
below has certain . features in ¢ommon 
with the facts of the present case, Jn that 
case; leave was given, to the plaintiff under 
s. 20 (b),,without issuing notice to the defen- 
dants. Two of the defendants went on revi- 
sion to the High Court and, it was held that 
the granting of leave without first issuing 
novice to the opposite party was not a 
strict 1equirement of s. 20 of the (ode, 
and that the refusal of the tria: Oourt to 
issue notice did not amount to any illegality 
or material irregularity in the exercise of 
jurisdiction so a8 to justify interference 
in revision under s. 15!,. Civil Procedure 
Code. But the learned Judge himself 
acting under the provisions of s. 15l, 
Civil Prceeedure Ocde, directed that the 
trial Ccurt should issue notice to the 
defendents before granting leave. With all 
due deference, we are unable to agree with 
the principles laid down in that judgment. 
It was definitely found that the issuing of 
a notice to the defendants was not necessary 
under the ‘law, yet it was directed that in 
order to meet the ends ‘of justice a notice 
hould be issued. 
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The Madras case which was relied upon 
by the Uourts below is entirely dissimilar 
to the present one. That was a case under 
cl. 12 of the Letters Patent which gave 
the Court a discretion to refuse to enter- 
tain a suit even when e part of the cause 
of action arose within its jurisdiction. ‘hat 
discretion was exerci€ed against the plaintiff 
and the order. was maintained on appeal. 
Of the other cases which have been cited 
before us, the one which is most similar to 
the facis of the present case is reported 
in Vallabhbhai Naranji v. Chhoyalal Pur- 
shottam Das & Co. (3), In that che plain- 
tiff had brought a suit in Surat. - The 
Judge who was hearing the case was of the 
Opinion that although he had jurisdiction to 
hear the case, it should more properly have 
been brought in Ualcutta. He ordered, there- 
fore, that the proceedings should be stayed. 
The case wentup to the High Court and 
there it was held that this order could not 
be maintained under the present Oode 
although it would have been a perfectly 
valid one under s. 22 of the Code of 1082. 
They held that the proper course for the 
defendants to-take was to have applied to 
the Court tor an order uader s. 23 (3) ofthe 
Uode. and that there was no scope for 
restoring .tothe exceptional provisions of 
s. 151, Oivil Procedure Uode. Section 15), 
Civil Procedure Oode, is to the following 
effect ; Pe 

“Nothing in this Oode shail be deemed to limit 


or otherwise affect the inherent power of the Qourt , 


tó makb such orders as may be necessary for the 


ends ‘of justice or to prevent abuse ot the protess 
of the Court " A 


And these powers have been used ‘in 
many cases by Courts in order to- revise 
orders passed by themselves, particulerly 
in cases where an application for revision 


et? le 


did not lie. it is, however, essential in order - 


to invoke the provisions of this section 
that it should be necessary for the ends of 
justice or to prevent abuse of the process 
of the Gourt. There cannot be any sugges- 
lion ın the present case that there has 
been any abuse of the process of the Court. 
The plaintifi- had the option of bringing the 
case either at Sukhar without leave or 
bringing it in D, I. Khan with the leave 
of the Court. He chose the latter course 
which he was quite entitled to do. Nor are 
there any apparent grounds on which 1Lis 
necessary for the ends of justice that the 
case shculd be heard at Sukhar. It may 
be that it would be more convenient to the 
parties but ıt is doubtful if thisis even the 

(3) 51 B 26; 100 Ind. Cas, 154; AIR 1927 Bom, 79; 
28 Bom. L R 1442. < 
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case. Three of the defendants do not oppose 
the hearing of the case in D. I. Khan and 
Sukhar is certainly farther from the resi- 
dence of any of the parties to the case 
than is D. |, Khan. f 

Furthermore it is against the established 
practice of the Courts to invoke the use of 
this section when a party has another 
remedy open to him and we are cf the 
opinion that such a remedy is provided by 
ss, 22 and 23 of the Code. We are unable 
_ to read into the wording of s. 22, the meane 
ing which the learned Counsel for the con- 
testing regpondent would put upon it. We 
consider bat the respondent could have 
approached this Oourt for an order under 
8. 23 (3), Civil Procedure Code, and that was 
the proper remedy which he should have 
pursued. For these reasons we accept this 
application and set aside the order of the 
Oourts below on the ground that the order 
of the trial Oourt dated November 27, 
1935, was made without jurisdiction, and 
we direct thatthe suit should proceed in 
that Court. The plaint which was returned 
tothe plaintiff's Counsel has been presented 
in this Court and we direct it to be 
sent to the trial Court along with the 
record of the case. Oosts incurred up to 
date in all Courts shall be custs in the suit 
and we fix Pleader’s fee in this Uourt 
at Rs, 50. 


“D. Application allowed. . 





. CALCUTTA HIGH COURT 
Special Bench 
Reference No. 3 of 1937 
July 14, 1937 -~- 
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In the matter of AMRITA BAZAR 
PATRIKA, LTD,— 
Income Tax Act (XJ of 1924), a. 10 2) GS- 
Company wrth busines of eating and publwhing 
newspaper—Hapenditure sncuried jor dejendsng 
fgdttor and Pitinter charged Jor contempt of Coursi 
—Hapendtiure, tJ can be exempied unuer s. 1U (2) 
ix 


here a Limited Company having ite business 
that of editing, publishing sud selling a newspaper 
imours expenditure to. detending the Muitor und 
the Printer against the cha:ge ot cuntempt ot Cours, 
such an expenditure 18 not ul the kind cuutem plated 
by s. 10 (2) 1x), income ‘ax Act, as it could nuk be 
as one incuried solely tur the purpose of 
earning profits or gains. Such expenudiure, rhere- 
fore, cannot be deaucted under s. 1U. Strong & Co. 
of Kamsey, Ltd. v. Wooajieid l), relied on. 


Costello, Ag. C. J.—Thuis is a reference 
under s. bö (z), lucume ‘Lux Act of 1922. 
The question for tne consideration of the 
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Court is set forth in para. 4 of the statement 
ofthe case in this form: . 

“Whether in the facts and circumstances of thee 
case, the sum of Rs. 5,577 spent by the assessee dur- 
ing the year ended December 3l, 1935, to meet the 
litigation expenses can be said to be ‘expenditure 
incurred solely for the purpose of eat the profits 
within the meaning ofs. 10 (2) (tx), Invome Tar 
Act (XI of 1922) and consequently allowable 
as a deduction in computing the profits or 
gains of the business for the assessment year 
1936-37.” 

The facts of the case were these; The 
assesses is the Limited Oompany known 
asthe Amrita Bazar Patrika, Ltd., and its 
business is that A ra POLANIE and 
selling.a paper calle e Amri azar 
Dak ika. On March 23, 1935, it published 
in 168 daily edition in Oalcutta a leader with 
the caption “Oalcutsa High Court” and in 
that leader certain observations were made 
which reflected upon the independence of 
the judiciary. 

On March 29, 1935, a Rule was issued by 
this Court calling upon the Editor and 
the Printer and Publisher of the Patrika 
to show cause before tne Court on Aprilo, 
following, why they should not be com- 
mitted tu jail for contempt of Oqurt in have 
ing uniawiuly publisheu the article L have 
mentioned. The matter came before 8 
Special Bench of this Court on April 5, 
1933. The judgment of the Oourt was 
delivered on Aprils*. The Editor and tne 
Printer of the newspaper were found guilty 
of contempt of Court, the former being 
sent to three months’ simple imprisonment 
and ‘toe latter to one month 8 simple impfri- 
Ssonment. Subsequently, there was an ap- 
plication for leave to appeal to the Privy 
Oouneil which was rejected by this Oourt* 
and laler attempts were made to obtain 
special leave from the Judicial Committee 
of the Privy Council to appeal to His 
Majesty in Counal These awempts were 
also unsuccesstul. 

it appears that the newspaper or rather 
the Limited’ Uumpany, the Amrita Bazar 
Patrika, Limited, met all the expenses in 
connection withthe proceedings tuabis to 
say, the costs of delending tus Editor and 
the Printer before this Uourt aud tue Various 
other proceedings in connection with the 
matter. ‘Those expenses amounted to the 
bum of Ks. 5,577-7-9 which is tne sum 
mentioned in the question put forward for 
Our Gunsideration. ‘he company ciaimed 
that wis gum oughtto be allowed by tne 
lucume Tax Orhcer asa business expendi- 
ture; in other words that it was an ex- 
penditure of the kind contemplated py 


“Seo 196 Ind, Ces. 1099, — Hd) 


| ‘Business’ in respect of the profits or gains 
~of any business carried on by him”. 


_ therefore, 
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8. 10 (2) (ix), Income Tax Act. Section 10 
(1), Income Tax Act says that “tax shall be 
payable by an assessee under the head 


Sub- 
B. (2) says that such profits or gains shall be 


-.computed after making certain allowances. 


Then follow a catalogue of allowances. 
No. 9 of which is described thus: any 
expenditure (not being in the nature 


-~ of capital expenditure) incurred solely 
. for the purpose of earning such profits or 


. gains. 

The assessee urged before the Commis- 
‘sioner of Income-tax thata newspaper has 
“two functions—one the conveying of news 


, and the other that of serving as a guide 


‘and adviser seeking to form opinion and 


- to’influence the acticn of the public. As 


regards the second aspect, it is suggested 
that some privilege is extended to the 
‘publication of fair and accurate reports of 
Political, judicial, legislative and other 
public and official proceedings and that 
comment on or criticism of the acts of 
_persons before the public should be treated 
a8 privileged if they aie made in a fair 
,and reasonable spirit and not actualed by 
malice. It was iurther ccntended that a 


_ newspaper has to publish materials gathered 


frcm all parts of ithe world and that, 
it cannot be considered or 
treated as if it were infallible. In publish- 
ing news, it is bound’ to take seme msk 
and the risk attendant to the business of 
publishing a newspaper must be borne by 
the business itself. The learned Commis- 
sioner of Income tax took the view, however, 
in our opinion Tightly that what he was 
concerned with wasethe precise language 
of 8.10 (2) (iz) and that all he had to 
decide was whether or not the sum cf 
“Rs. 5,577-7-9 was a deducticn of the kind 
referred to in sub-cl. (iz). The Commis- 
sioner points cut that the assessment was 
for the year 1936-37, and it was in respect 
of the inccme, profitsor gains of the year 
ending December 3), 1935. The expen- 
diture in respect of the ccnlempt matter 
was incuried by the Limited Company dur- 
ing the year 1935 and, therefore, the whole 
question to be determined was whether in 
computing the profits or gains of the 
business carried on by the assessee during 
the year December 31, 1935, an allow- 
ance could be claimed in respect of that 
expenditure under the provisions of s. 10 
(2) (ix). 

The question which we have to answer 


_ fe simply this: Can it be said that the 
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expenditure which the Limited Oompany 
chose to incur was an expenditure incurred 
solely for the purpose of earning profits or 
gains’? l 

In our opinicn, the question almost 
answers itself. It is difficult, icdeed, to 
see by what process of reasoning if could 
really be argued that this particular 
expenditure was incurred for the purpose 
of earning profits or gains. It is to be 
remembered that the proceedings in cons 
tempt were against the Editor and the 
Printer. The expenditure primarıly was 
incurred by them. As far as we know, 
there was no gort of obligati on the 
Limited Oompany to reimburse ¢éither the 
Editor or the Printer for the expenses 
they had incurred. In any event, it seems 
quite obvioas that the payment of this 
sum of Rs. 5,577-7-9 in no way assisted the 
Limited Company in earning profits or ac- 
quiring gains in the year of assessment. 
The question, in our opinion, is really one 
of fact. Analogous points have been dealt 
with in England upon that footing. In our 
view, the matter is covered by the judgment 
of the House of Lordsin Strong & Co. of 
Ramsey, Lid. v. Woodfield (1) and in parti- 
cular by the opinions expressed in the 
speech cf the Lord Chancellor at p 452* and 
that of Lcrd Davey at p. 453*. The Lord 
Chancellor said this: 

“In my opinion it does not follow that if a logs is 
in any cenge connected with the trade, it must always 
be allowed as a deduction; for, it may be only 
remotely connected with the trade, or it may be 
connected with something else quite as much as or 
even more than with the trade. I think only such 
losses can be deducted as are connected with in: the 
sense that they are really incidental to the trade 
itself.” f | 

In the previous paragraph he said: 

“A deduction cannot be allowed on account of loss 
not connected with or arising out of such trade. 
That is one indication. And no sum can be deducted 
unless it be money wholly and exclusively laid out 
or expended for the purposes of such trade. That is 
another injlication.” 

Lord Davey said: 

“It is not enough that the disbursement is made in 
the course of, or arises out of, or is connected with, the 
trade, or 18 made out of the profits of the tiade. It 
must be made for the purpose of earning the profits, 
In short, I agree with the judgment of the Master of 
the Rolls.” i 

Lhe learned Commissioner has referred 
to the case in Commissioner of Inland 
Revenue v. Alexanaer Von Glehn & Co., Lid. 
(2). In that case, the respondent Company 
had carried on business as general produce 


(1) (1606) A O 448; 75 LJ KB &64; 95 L T 241, 5 
Tex Cas, 215; 22 TLR 794. : 


(2) (1928) 12 Tax Oas. 232. 
*Pages of (1906) A. C.—[Bd.] 
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merchants and exported goods to Ruasia 
and Scandinavia. It was sued for penalties 
under the Oustoms Act, 1915, in respect 
of alleged infringements of that Act in 
the course of itstrade. ‘Lhe actions were 
settled by consent on the company agree- 
ing to pay acompromise penalty of £3,000 
without costs upon terms that the record 
was withdrawn. The Company incurred legal 
costs amounting to £1,074- 12-7,in respect 
„of the proceedings. It was held by the 
Court. of appeal-that the mitigated penalty 
and costs were not admissible deductions 
in arriving the profits of the company’s 
trade for dxcess profits duty purposes. The 
Master of the Rolls, Lord Sterndale said this 
(at the top of p. 236%) : 

“The money which is paid is money paid 
as a penalty, and it does not matter in the 
least that the Attorney-General has elected to 
take treble the value of the goods, nor does it 


matter that it may be called in the information 
B forfeiture. It is in fact under the section a 


At page 2364 he said: 

“Now whatis the position here? This business 
could perfectly well be carried on without any 
infraction of the law at all. This penalty was 
imposed because of an infraction of the law and 
that does not seem tome to beany more than the 
expense which had to be paid in Strong & Oo. of 
“ergs Ltd. v. Woodfield (1) appeared to 
Lord Davey to be a disbursement or expanse 
which was laid out or expended for the 
purpose of such trade, manufactuie, adventure or 
concern; nor does it seem to me, though this is 
rather more questionable, to be a sum paid on 
account of a loas connected with or arising out 
of such trade, manufacture, adventure or con- 
cern.” 


In the present instance, however, we are 
not concerned with the question as to 
Whether the expenses incurred- by the 
company might have been treated as a 
business loss. We are concerned only 
‘with the question whether the expenditure 
was One properly incmred for the purpose 
of earning protits or gains. We are 
clearly and dennitely of opinion that it was 
not. The question propounded for Gur 
consideration must, therefore, be answered 
in the negative. The assessees will pay 
the costs of this reference on the usual scale, 
including the fees of two Advocates appear- 
ing on behalf of the Commissioner of lacume- 
tax. 
Panckridge, J.—I only desire to adda 
few words to tne judgment wWuico has just 
been delivered. I agree tbat in tue 
circumstances the question propounded by 
the Uommiussioner is a question of tact and 
we are not entitled to go behind his nod- 
Ming. 

*Pages of (1929) 12 Tax, Uas. Æ&d.] 
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Moreover, in my judgment, there were no 
materials before the Commissioner upoh . 
Which he could possibly come to the conclu- 
tion that the expenditure was in fact in- 
curred solely for the purpose of earning 
profits or gains. I must assume that the 
expenditure was sanctioned by some resolu- 
tion of the Directors but no extract from the 
Directors’ Minute Book is before us, nor is 
there any statement by a Director of the 
assessee Company. >` 


In the grounds of appeal filed before 
the- Assistant Commissioner it ia stated 


that the expenditure was incidental to the 


earning of the assessee’s profits as a 
journalist. Ina petition filed by the princi- 
pal officer of the assesses Company, it is 
stated that the expenses incurred were 
incidental to the profession of journalism 
and were legitimate business expenses 
allowable under s. 10 (2) Ga) of the Act. 
There is, therefore, no direct statement by 
anyone whois ina position to speak with 
authority on the subject that the purpose. 
for which the expenditure was sanctioned 
wasin order that ths profits and gains of 
the assessee Company might be augmented 
thereby. It appears to me that this could 
not have been the purpose which the 
Directors entertained when they sanctioned 
I have no doubt that the 
Directors considered it a moral obligation to 
indemnify their Editor against the expenses 
to which he was putin defending the con- 
tempt proceedings because the contempt 
with which he was charged was committed 
in his capacity as Editor of the newspaper 
‘owned by the assessee- Company. Their 
motive is_a perfectly intelligible one but 
it -has not the effect of making the ex- 
penditure a permissible deduction under 
s.10 and itis totally inconsistent with such 
expenditures being’ expenditure incurred 
solely.for the purpose of earning profits 
ei gains within the meaning of s. 10 (2) 
tr) | 


Edgley, J.—I agree with my Lord the 
Acting Unicef Justice: ; 


S. Reference answered in 
negative. 
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l BOMBAY HIGH COURT 

° First Civil Appeal No. 334 of 1932 
i August 23, 19.7 

E BakLax AND MAOKLIN, Jd. 
SURESHCHANDRA JAMIETRAM anp 
OTHBRS—PLAINTIFFS— A PPRLLANTS 


oe, versus 
-BAI ISHWARI AND oraers—Dergnpants 
NA — RESPONDENTS : 
Minor— Decree agasnst—Grose negligence of 
guardtan—Minor, if can sue to avoid decree— 
Specific Relief Act (I of 1477), s. 42—Sust by 
plaintiff for declaraiton that decree sn respect of 


property ts not binding 
tn possesston—Nature of relief to be- asked for 
—Lamitation Act (IX of 1908), 8, 7—Applicabslity— 
Hilder . brother attaining majority but not. being 
manager .unabie to sue on behaif of msnor 
brother——Section, +f applies—Hindu Law—Ances- 
tral property—Father acquiring jost family pro- 
perty by excluding co-parceners—Whether becomes 
his self-acquired property. ` 

A minor has a right tosue to avoid a decres 
whioh is obtained against him owing to gross 
negligence of his guaidian and the rule would 
apply whether the guardian be 8 guardian ad 
. istem appointed by the Court, friend or evan the 
Hindu Law guardian, 4 e, lus fatner. 

In a suitby a plaintiff who 1s out of possession, 
for a declaration that a ceitain decree in respect 
of certain property is not binding on him, 
the plaintiff should not contne his sujt to re. 
quests for a mere’ declaration. li the defendants 
are ın possession, he should’ ask for possession of 
his share and ut they be not m` possession, he 
should ask for an injunction to prevent the 
defendants interfering with his rights in.the pro- 


perty. | : 
_ Section 7, Limitation Aot, is not applicable to a 
case where in a jont family, an elder brother 
has attained majority but is not a manager of 
the, family and is not entitled to sue on behalf 
of a pane brother. oes g 

„Such “a case the time will not run against 
a minor brother. Bapu v. Bala’ (i), distingtuah- 


JA distinction must be made -between roparty 
of which title is acquired by adverse sh ried 
from a stranger and that obtaimed from the Joint 
family under the joint eflect of Art, 127 and 
8.28, Limitation Act. The father who obtains 
title to jomt family property by excluding his 
‘co-parceners has an interest in this joint tamuly 
property by birth. His interestis conditioned by 
the interest of the co-parcenors. lt is liable to 
be increased by the death ot his CO-paiceneis or 
by theirexclusion. Hut the change in the quantum 
ot his share does not alter the hatuze of the 
property. it never loses its character as ances- 
tral property and his sons at birth obtain the 
right of co-parceneis in it with him. 


F. 0. A. from the decision of the Joint 
First Olass Sub-Judge, surat, ink, OU. 8. 
No. 302 of 1930. 

Mr. B. G. Thakor, for Appellant No. 1. 

Mr. N. N. Majumdar, tur Kespondents 
Nos. 1, 2, 2-A, 2-B and 2-0. 

Wir, B. D. Mehta, for 
No. 3. 

Barlee, J.—The plaintiffs sued for a 


Respondent 
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- declaration that the decree in Suits No. 24 
of 19ib sgaimsi their father which was in 


on him—~Pluintsef not. 


finding that 


‘his guardian and 
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counection with the suit property was not 
binding on them onthe ground that -their 
father Jamietrum did not properly repre- 
Sent them in that suit and.tad been guilty 
of gross negligence. The defendants, now 
respondents, pleaded that tLe suit was 
barred by 8.42, Specific Relief Act, that it 
was barred by res judicata as Jamietram 


. did represent the plaintifis in that suit, 


and that it was barred by tue,law of 
limitation. Tne learned Subordinate Judge 
framed four preliminary issue¥, and as.a 
result of hia findings on thosd issues, he 
dismissed the suit. Tne plaintiffs have 
appealed. Issue No. l raised by, the learned 
Judge was whether the suit is not barred 
by res judicata. He held that ıt was barred 
by res judicata inasmuco as the father 
Jamietram had defended the suit and had 
fougut the matterupto this Court and that 
he represented his minor sons. He Leld 
tnab his minor sons had been properly 
Tepresented by him. But he neglected to 
notice thet the main ground of the plaintiffs 
was that their father had been grossly 
negligent inthe conduct of the case. His 
Jumietram had in fact 
represented their mterests was, therefore, 
insuficient fur the disposal of the case. It 
18 Clear law that e minor has a right to 
Bue to void `a decree which is obtained 
against him owing to gross negligence of 
the rule:would apply 
whetner the guardian be a guardian’ ad 
litem appointed -by the Oourt, triend or 
even the Hindu Law guardian, 4. e. his 
father. 

We consider that the learned Subordinate 
Judge has erred in this matter. He has 
also erred in his lindings adverse to the 
plaintuffson two other issues. He has held 
that the suit was barred by s. 42, 
Specitic Rehef Act, on the ground that the 
Piumuis woo were out of possession were 
bound to sue for possession, and that since 
they did not sue tor pussession and had: 
nov taken the opportuniuy of amendmg 
teir plaint when tue faw was pointed out 
to them by the detendants in thelr written 
statement, they could not be alluwed to 
amend and to continue ths litigation. 
Luis onding, we think,- was unfair to the 
Pialautis. luwas tueir case tnat not the 
Present defendants but their own brother 
Was ın possession of the Swit propertye and 
Since tue learned Subordinate Judge Was 
disposing of the matter on preliminary” 
issues before. recording -evidence, we da 
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not think that he was justified in referring 
to the papers on record and decidiag on that 
evidence without giving the plaintifs an 
opportunity of leadiag further evidence if 
they wished to do so. 

As a matter of fact whether the defendants 
were in possession or the plaintiffs’ brother 
was in possession we think that the 
Plaintiffs should not have confined their 
suit to requests fora mere declaration. Tf 
the defendants were in possession, they 
Bhould “have asked for posseesion of their 
share by paytition and if their brother was 
in possession they should have asked for 
an injunction to prevent the defendants 
interfering with their rights in the pro- 
perty. Issue No. 3 decided against the 
appellants was that of limitation. The 
learned Subordinate Judge found that 
B. 7, Limitation Act, barred their claim. 
Section 7 runs thus: 


“Where one of several persons jointly entitled to in- 
stitute a suit is under any such disability, anda 
discharge can be given without the concurrence of 
euch person, time will ran against them all.” 


_ The learned Subordinate Judge found 
that tha plaintiffs’ elder brother had come 
of age more than three years before suit 
and was entitled tosue on behalf of him- 
Belf and of the plaintiffs and therefore 
following the authority in Bapu v Bala (1), 
he held that time had begun to run against 
the plaintiffs when their brother attained 
the age of 18. We think that this section 
isnot applicable to the facts of the present 
case and that they differ from the facts 
in Bapu v. Bala (1), inasmuch as the elder 
brother was not the manager of the family 
and was not-entitled to sue on their behalf. 
Mr. Majumdar his raiced a defence of Hindu 
Law. His argument is that the plaintiffs 
cannot in any case succeed in this suit in- 
asmuch as they have no interest in the pro- 
perty in suit. Their case was that their 
father had obtained title to the suit pro- 
perty which had been joint family pro- 
perty by excluding his co-parceners, and 
, Mr. Majumdar contends that a member of 
a jciut family who obtains title by ex- 
cluding his co-parceners holds the property 
so acquired as his self acquisition. He has 
referred us to no authority in the case-law 
mor can we find aby discussion 
of this point in the hooks. He argues 
that what the father has obtained by physi- 
cal force active or passive ought to be re~ 
ckoned as his self-acquisition on the anal ‘gy 
of gains of science acquired by his 
intelligence without detriment to: the joint 


(1) 22 Bom L R 1383; 59 Ind. Cas. 759; A I R 1921 
Bom. 289; 45 Bom, 446, 
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family property. Toere was no detriment, 
to the joint family property in this case 
and wethink that had the father obtained 
title by adverse poss3ssion from a stranger, 
the learned Advocate’s argument would 
havs-had great force. But a distinction 
must bə made between property of which 
title is acquired’ by adverse possession 
from a stranger and that obtained from the 
joint family under the joint effect of Art. 
127 and e.23, Limitation Act. The father 
had an interest in this joint family pro» 
perty by birth. His interest was conditioned 
by the interest of the co-parceners. It was 
lisble to be increased by the death of Lis 
co parceners or by their exclusion. But 
the change in the quantum of his share 
did not, in our opinion, alter the nature of 
the property. It has never lost its character 
ag ancestral property and in our opinion his 
sons at birth obtained the right of co 
parceners in it with him. 
The result is that this appeal must 
succeed. It is very unfortunate that the 
learned Subordinate Judge did not think 
it necessery to decide this small case on 
its merits originally, for, now five years 
have been wasted. Butthe case must now 
go down for trialonthe merits. Weremand 
it under O. XLI, r. 23. The plaintiffs will 
now bave permission to amend their plaint 
so as to satisfy the raquirements of s. 42, 
Specific Relief Act. OUosts of the appeal 
will be costs in the cause. This order 
applies to appellan: No.l only. Appellant 


“No. 2 has come of age since the filing of the 


appeal and has not elected to continue the 
appeal. In fact he has made no application 
in the matter. We feel justified in assuming 
tnat he has elected to abandon his appeal. 
Therefore the decree’ of the lower Oourt 
against him will be final. 

D. Case remanded. 





LAHORE HIGH COURT 
Second Oivil Appsaal No. 1243 of 1936 
February 5, 1937 
ABDUL Rasan, J. 
Musammat KHAITRAN—Dgrenpant— 
APPELLANT 
VETEUS 
RAGHBIR SINGH—PLAINTIPE— 
RESPONDENT 
Adverse posseseion—Delivery of symbolical pos- 
session when actual possession ought to have been 
given— Whether interrupts adverse possession. 
Symbolical possession given in ciroumstances in 
which actual possession ought to have been given is 
a nullity and symbolical possession is not actual 
ion nor is it eqnivalent to actual possession 
except where the Oode of Oivil Procedure expressly 
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or by implication provides that it should have 


“that effect. Adverse possession is not interrupted 


by delivery of such possession, Mahadeo v. Jannu 
amjt (6), soomaa, Ram Kali v. Goverdhan Lal 


(7), distinguished, 

S. O. A from the decree of the Addi- 
tional District Judge, Lahore, dated July 
16, 1936. 

Sheikh Abdul Aziz, forthe Appellant. 

Mr. Mathra Das, for the Respondent. 

Judgment.—The present appeal has 
arisen out of a suit instituted by Sardar 
Raghbir Singh against Musammat Khairan 
for possession of land measuring 6 kanals 
and 16 marlas. It was stated in the 
plaint that the plaintiff was the owner of 
the land in dispute, that he had obtained 
possession thereof in execution of a 
decree on March 18, 1923; that he was 
Subsequently unlawfully dispossessed by 
the defendant, and that he was, therefore, 
entitled to a decree for possession. The 
defendant denied the plaintiff's claim and 
Stated that she had been in possession of 
the land for a long time and that she had 
thus become its owner by adverse posses- 
Sion. The trial Court framed the follow- 
ing issues: - (1) Whether the plaintiff is 
the owner of the land in dispute and 
Musimmat Khairan has nothing to do 
therewith ? (2) Whether the plaintiff obtained 
actual possession of the land in dispute from 
the defendant on March 18, 1923 ? (3) If the 
delivery of actual possession be not proved 
and if it be found that only symbolical 
Possession was delivered, then what is its 
effect? (4) Whether the defendant has 
been in adverse possession of the land in 
dispute for more than 12 years. 

It was held by the trial Court that the 
plaintiff had established his ownership of 
the land in dispute. On Issues Nos. 2 and 3 
it was held that the plaintiff had not 
obtained actual possession of the land in 
dispute on Marcbh-18, 1923, but that he 
had only obtained symbolical possession. 
lt was further held that symbolical pos- 
session was sufficient, in the circumstances 
of the present case, to disturb the posses- 
sion cf the defendant and that the defen- 
dant could not therefore be held to be in 
adverse possession of the land in dispute 
for more than 12 years. On these findings 
the plaintiff's suit was decreed. On appeal 
the findings and the decision of the trial 
Court were affirmed und the defendant 
has, therefore, preferred the present appeal. 
It appears that on August 16, 1915, Ragobir 
Singh, plaintiff, sued Musammat Kuairan 
and the Court of Wards of Iftikhar-ud- 
din s estate for possession of the property 
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in dispute. A decree for possession was 
passed in favour of the plaintif on Febru" 
ary 12, 1917. The plaintiff took ont 
execution of this decree against Musammat 
Kbairan and the Court of Wards of 
Iftikhar ud-din’s estate. According to the 
findings of the lower Courts on March 18, 
1923, the plaintiff was given symbolical 
possession of the land in dispute. At the 
time of the execution of the decree the 
land was in possession of the judgment- 
debtor's and the decree-holder was entitled 
to actual possession, but bot) the lower 
Courts have held that actual pogsession was 
not given and only symbolical possession 
was given to Sardar Rabhgir Singh, decree- 
holder. It was contended by the learned 
Counsel for the appellant that symbolical 
possession was awarded to Sardar Raghbir 
Singh without observing the provisions of 
O. XXI, r. 36, Oivil Procedure Oode. 
It was urged that as no copy of the 
Warrant was placed on a conspicuous 
place of the property and no proclamation 
was made by beat of drum, the delivery 
of symbolical possession in this manner 
was insufficient to disturb the possession 
of Musammat Khairan. It was maintained 
thas by delivery of symbolical possession 
in this manner the plaintiff did not geta 
new period of limitation for the institution 
of a suit. Reference was made in this 
connection to a Division Bench ruling of the 
Punjab Chief Court reported as Khub Ram 


v. Surat (1) where it was held that: 

‘When the law lays down a definite procedure 
for the delivery of possession which is purel 
symbolical that procedure must be strictly fol- 
lowed and any omission therein must, therefore, be 
regarded as material.” 

[t was laid down by this Oourt in Harnam 
Singh v. Milkhi Ram, 118 Ind. Cas. 391 
(2) that: 

“Where a party to a suib has symbolical posses- 
sion given against him by methods informal, the 
said symbolical possession does not interrupt his 
adverse possession.” 

To the same effect is Jauhri Lal v. 
Peman, 55 Ind. Oas. 19 (3), Ram Chand v. — 
Jana, 59 Ind. Oas. 770 (4) and Bhagat 
Ram v. Alt Bakhsh (5). In the present 
case the plaintiff was entitled to actual 
Possession as the land Was in possession 


(1) 20 P R 1917; 39 [nd, Oas. 753; A I R 1917 Lah, 


364; 286 P L R 1917. 

(2) 118 Ind Oas. 391; A IR 1929 Lah. 645; 11 
Lah. L J 146; Ind. Rul (1979) Lah, 743. 

(3) 55 Ind Cas. 19, A I R 1920 Lah. 478, SUP L 
R (lL: 47,2 Lah L J 202. ° 

(4) 59 Iad Cas, 770; A I R 1921 Lah 238; 43PL 
R 1921; 38 P W R 1921; 3 Lah. L J 138. l 

(5) A IR 1936 Lah. 749; 166 Ind, Oas. 377; 9R L 
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of the judgment-debtors. He was not only 
not given actual possession but the pro: 
visions with respect to symbolical posses- 
sion were also not complied with. It has 
been held by a Full Bench of the Bombay 
High Oourt in Mahadeo v. Jannu Namji 
(6) that symbolical possession given in 
circumstances in which actual possession 
ought to have been given is a nullity and 
that symbolical possession was not actual 
possession nor was it equivalent to actual 
possession except where the Code expressly 
or by im@lication provided that it should 
have that effect. Reliance was placed 
on behalf of the respondent on a Division 
Bench ruling of this Court reported as 
Fan Kali v. Govardhan Lal (T) where it 
was held that: 


“Symbolical possession is sufficient to dispossess a 
ae who is a party to the execution proceed- 
5 


It was further held that: 


“When a n is put in symbolical posseasion 
of property y an officer of the Court, the form in 
which execution is given is immaterial, and as 
between the parties to the proceedings, such 
formal possession ig as effectual as a complete 
transfer of possession fiom one party to another, 
even though there may be some formal defect in 
effecting the symbolical possession.” 


This ruling, in my opinion, is inapplicable 
to the facts of the present case. In the 
reported case the learned Judges pointed 
out carefully that only symbolical posses- 
slon could have been delivered as the land 
was In possession of the tenants. It fol- 
lows therefore that all that this ruling 
-lays down is that irregularities in giving 
formal possession are of no consequence 
provided the decree holder is entitled only 
to formal possessicn as against the judg- 
ment-debtor. In the present case, however, 
the decree-holder was not entitled to formal 
Possession only as against the judgment- 
debtors, but he was entitled to get actual 
or khas possession. A tenant was not in 
possession of.the land on March 18, 
1923, but the land was in possession of the 
judgment- debtors. In these circumstances 
Ram Kali v, Govardhan Lal (7) is of no 
. assistance to the respondent, and the 
observations contained in the Full Bench 
ruling of the Bombay High Oourt are fully 
applicable. The suling of their Lordships 
of the. Privy Council in Radha Krishna 
Chanderji v. Ram Bahadur, 43 Ind. Oas. 


(6) 36 B 373: 14 Ind Cas. 447: 14 Bom. L R115. 
469” ATR 1935 Lah. 619; 159 Ind, Oas. 1100; 8 R L 
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268 (8) merely lays down that symbolical 
possession is sufficient to dispossess a persor 
whois a party to the execution proceedings. 
It dces not lay down that symbolical posses- 
sion is sufficient to dispossess a person who 
is a party to the execution proceedings in. 
cases where the decree-holder is not entitled 
merely to symbolical possession but is 
entitled to actual possession. 

For the reasons given above, I am of 
the opinion that the symbolical possession 
obtained by the plaintiff on March 18, 
1923, did not interrups the adverse pose 
session of Musammat Khairan, defendant. 
The suit ofthe plaintiff was, therefore, barred 
by limitation. I accordingly accept this 
appeal, set aside the judgments and the 
decrees of the Courts below, and dismiss 
the plaintiff's suit with costs throughout. 

N. Appeal allowed. 

(8) 43 Ind. Oas 288: A IR 1917 PO197;16A L 
26: API WO 344ML I 97;7LW 
149; 220 W N 330; 270 LJ 191; (1918) M W N 163: 
20 Bom. LR 5(e Ô). 
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CALCUTTA HIGH COURT 
Criminal Revision Pe'ition No. 677 of 


1937 
August 18, 1937 
Biswas, J. 
IMARAT MALLIK AND ofarrs—AcovseD 
— PRTITIONARS 
teTsUus 
EMPEROR—Rasponpgxt 

Oriminal Procedure Oode (Act V of 1898), a. 514— 
Bonds executed for appearance before Oourt—Bonda 
did not apectfy place of appearance and not signed 
by accuse ourt on certain date sitting at piece 
other thanusual—No knowledge to accused of change 
of venue—Accused not appeartng and bonds forfett- 
ed—Bonds held could not be forfetted—Penalty— 
Amount of bond for appearance is not fine but penal- 
ty by forfetture. 

The bonds were executed by the accused for the 
appearance before certain Court, in the bed 
form. The bonds did not specify the place where the 
accused were required to appear and were also not 
signed by the accused. On & certain date the Court 
gat at a different place than usual and the ac 
cused not having appeared before it, the bonds were 
forfeited under s. 514, Criminal Procedure Oodae, 
It did not appear from the order-sheet that the ace 
cused had knowledge of the change of venue : 

Held, that the order of forfeiture must be sst aside 
under the circumstances, 

The amount of bond executed for appearanos 
before a Court is not fine but a penalty incurred by 
Ka of forfeiture under s, 514, Oriminal Procedure 


8. 
Mr. Sudhansu Sekhar Mukhertee, for the 
Petitioners, , 


Order.—The six petitioners in this case 
have had thelr bonds forfeited under 
g.514, Oriminal Procedure Code. The bonda 
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were for appearance before the Union 
„Bench of Biur in the District of Bankura 
in two cases Nos, 4 and 7 of 1937. The 
bonds were in the prescribed form as 
given in form No. 6 of Scb. B of the 
Union Board and Union Court Rules 
framed by the Local Government under 
the Village Self Government Act. The 
ground on which the forfeiture order is 
challenged is that the bonds did not 
specify the place where the accused were 
required to appear. It appears that the 
trial was held at a place Bitur, that being 
the usual place for the sitting of the 
Bench. On the particular date on which 
the petitioners are charged as having been 
absent, the Bench sat not at ibis place 
but at another village called Biur where 
the Bench met for the purpore of local 
enquiry. The petitioners say that in view 
of this local enquiry they waited in their 


respective homes, but not being informed 


about the exact spot where the Bench 
was going tosit for the purpose of local 
enquiry, they were unable to turn up. 
The order of the Union Bench is very 
laconic and does not appear to deal with 
this objection at all. All that is said in 
the orderis that the accused were absent 
on a particular date in question in spite of 
their having executed bonds and that 
therefore they were liable to forfeit the 
amount of the bonds. 

The learned Sub-Divisional Officer who 
was moved by the petitioners against the 
order of the Union Bench, thinks that this 
plea was disingenuous and goes on to say 
that Biur was a small village and the 
accused should have known the Bench was 
going to sit. I do not think that the 
learned Sub-Divisional Officer should have 
disposed ofthe matterso summarily. The 

. petitioners were entitled to have their 
objection gone into by the Union Bench 
‘ itself, but | do not propose on that account 
to send back the case tothe Union Bench 
` for further erquiry. The fact remains 
that the bonds did not specify any parti- 
cular place where the Court was going to 
sit, nor does it' appear from the order 
sheet thatthe accused had knowledge of 
the change of venue. Apart from that, on 
looking into the record, it appears that 
none of the bonds was actually executed 
by any of the petitioners. The only signa- 
ture in the bonds was that of the President 
of the Union Bench, but hs was not the 
person who bound himself by the instru- 
ment. There is in the printed forms as 
. given in the Schedule of the Rules a space 
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for signature which must mean the signa- 
ture of the party executing the bond. 
Below that there are the words “President 
of the Union Bench.” But this does not 
indicate that the space for signature shown 
on the top of it is meant for the President 
and not forthe party executing the bond. 
The President's signature is apparently 
required along with the seal of the Union 
Bench for authentication of the bond, but 
this does not dispense with the signature 
of the executing party. 

It is clear, therefore, that ,on these 
grounds the order of fcrfeiture must be set 
aside. The penalty, if paid, will be re- 
fonded It appears that this amount has 
been referred to as fine. It is not really 
fine, but penalty incurred by way of for- 
feiture under s. 514, Criminal Procedure 
The order is that this penalty should 


8 Revision allowed. 


RANGOON HIGH COURT 


Criminal Revisicn Application No. 286-B’ 


of 193: 
June 15, 1937 
Maoxney, J. 
M. I, MAMSA AND OTHER8S——ÅPPLIOANTS 


VETEU8E 
Tas KING— RESPONDENT 

Criminal Procedure Code (Act V of 1898), sa. 443, 
446 (1), 215—Application under 8. 443 — District 
Magtstrate omitting to record finding on such appli- 
cation but committal order implying that he had 
come to finding—Hts omission, if witiates proceedings 
—His decision under 8. 443 and committing of 
case under s. 446 (l), tf suffictent—High Oourt 
Judge presiding over Sessions, tf can quash com- 
mitment. 

The omission of the District Magistrate to record 
his. separate finding on the application under 
s 443, Criminal Procedure Oode, dces not invalidate 


- hig proceeding if his committal order implies that 


he had come to a finding. lt is sufficient that he 
decides under s, 443 that the case ought to be tried 
under the provisions of Chap XXXII, and, conse- 
quently, commits the case for trial to the Gourt of 
Session under s 446 (1). 


A Judge, presiding over the Sessions of the High | 
Court, has power under s. 215, Criminal Procedure 
Code, to quash a commitment made to him by a 
competent Magistrate. Emperor v. Gtrischandra 
Kundu (1), relied on. 


Cr. R. App. against an order of the District 
Magistrate, Rangoon, dated April 5, 1937. 
Meesrs. Kyaw Din and Ba Han, for the 
Applicants. 
Mr. Jones, for Mr. Tun Byu, for the King. 
Order.—tThe three applicants were tom- 
mitted by the District Magistrate of Ran- 
goon for trial by this Court on charges 
framed under ss. 482, 483 and 485, Indian 
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Penal Ocde. It will be noted that one of 
these offences, namely that under s. 485, 
is triable by a Court of Session as well 
as by a Magistrate of the First Class. 
Ordinarily the District Magistrate, who is 
specially empowered to try certain cases 
triable by the Court of Session, could have 
tried this case. The maximum penalty 
which may be inflicted is three years’ 
rigcrous imprisonment, and the District 
Magistrate, Rangoon, may inflict imprison- 
ment upto four yearsin such a case as 
the presegt. The District Magistrate has 
given a reasons for committing the case 
to the High Uourt in his committal order. 
He says that: 


“The accused claimed a jury trial before the High 
Court of Judicature at Rangoon on the ground that 
the complainant isa European British subject and 
the accused are Indian British subjects Hence this 


committal.” 

The application in question was filed on 
March 23, 1937. The Magistrate recorded 
_ no order thereon save: “File in the pro- 
ceedings’. The applicants asked that the 
Court should record a finding that the case 
‘against them was one which ought to be tried 
under the provisions of Chap. XX XIII, Ori- 
‘minal Procedure Oode and that the case 
may be committed for trial by a jury by 
the High Oourt of Judicature at Rangoon. 
“The Magistrate did not hold any inquiry. 
Section 443, cl. (1), Oriminal Procedure 
Code, lays it down that when such a 
-claim as ttis is mede,the Magistrate in- 
quiring into or trying the case after making 
euch inquiry ashe thinks necessary, and 
diter allowing the accused person reascn- 
able time within which to adduce evidence 
in support of hig claim is to record a 
finding. Apparently in the present case 
the learned District Magistrate did not 
think that any inquiry was necessary. 

Ou the cpening of the trial in the High 
Court, Dr. Ba Han, who appeared for two 
of the applicants-accused, stated that the 
procedure adopted by the District Magis- 
trate on his application that the accused 
should be tried under the provisions of 
Chap. XXXII, Criminal Precedure Code, 
. was defective as no inquiry has been made 
as to the status cf ihe complainant and the 
. accused and no finding was come: to as 
to their being or not being respectively 
a European British subject and British 
Indian. subjects. He claimed that the 
accused could be tried by this Gourt only 
ufder those provisions, and he, therefore, 
asked that the proceedings might be sent 
back to the District Magistrate to have 


. them regularized, or, alternatively, that an . 
i 2 
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adjournment should be given to him to 
permit him to make an application tn the 
Appellate Side of this Court to quash the 
committal. He also claimed, under the pro: 
visions ofs. 275, Criminal Procedura Code, 
to have a majority of Indian British gub- 
jects on the jury. Mr. Kyaw Din, who 
appeared on behalf of the remaining 
accused, supported the application. Mosely 
J. who presided over the Sessions held that 
the provisions of s. 275, Oriminal Proce- 
dure Code, could not be invoked unless 
there had been a finding under the pro- 
visions of the Code as to the status of 
the persons concerned. He does not say 
in so many words that there had been no 
finding on the point in the present case, 
but he seems to have proceeded from the 
accused's contention that there had been 
none. He remarked that this Court has no 
power to send the proceedings back to the 
committing Court to be regularized, and 
that as the commitlel was in any case a 
legal one (s. 485, Indian Penal Code, being 
triable by a Court of Session), no adjourn- 
ment should be allowed for an application 
to the Appellate Side of this Gourt to 
quash the committal. “Least of all” he 
said : 

“would an adjourument have been justified at this 
late stage, Dr. Ba Han himself appeared for the 
accused in the committing Court, and it was for 
him, as well as for the Magistrate, to see that there 
was an inquiry into the claim to be tried under 
Ohap IL” i 

The applications were accordingly refus- 
ed. The trial was held and the jury chosen 
in the ordinary way. At the close of the 
trial, the jury returned a divided verdict, 
which Mosely, J. refused to accept, and he 
directed that all the three accused should 
be re-tried on all three charges. Taking 
advantage of this fresh opportunity offered 
them, the accused have now applied on the 
Appellate Side of the High Oourt for an 
order that the District Magistrate’s order 
of committal was an order under the provi- 
sions of Chap. XXXIII, Criminal Procedure 
Code, or for an order remanding the pro- 
ceedings to the District Magistrate to make 
the necessary inquiry and to come to a 
finding regarding the nationality of Mr. 
Pope, the complainant, and the applicants- 
accused, or again, for an order to quash 
the committal. 

As regards the second prayer, I do not 
know of any provisions of the Oode by 
which such a procedure could be adopted. 
It appears tome that the only course would 
be to ask for the committal to he quashed 
if itis held that the District Magistrate's 
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order was not an order under the provi- 
sions of Ohap. XXXIII, Oriminal Procedure 
Oode. When this application was present- 
ed to me, I was at first in doubt whe- 
ther it was open to me to go into the 
matter which appeared tə have been 
decided by my learned brother sitting on 
the Original Side. On reflection, however, 
I have come to the conclusion that the 
matter has not really been decided by him 
in such a manner as to prevent the appli- 
cants raising the question before me. What 
my learned brother decided was (1) that 
he could not send the proceedings back 
to the committing Court to be regularized, 
and (2) that an adjourament should not 
be allowed for an application to be made 
to the Appellate Side of the Court to quash 
the committal. “Ag for the first point, it is 
not now in question, and as for the second 
point, that also is not in question. 1 take 
it that my learned brother also did not 
decide whether or not the committal had 
besn made under the provisions of 
Chap. XXXII, Oriminal Procedure Code, 
that is a question that he was not asked to 
decide, because the learned Counsel who 
appesred for the accused assumed that no 
finding had been come to as to the accused 
being British Indian subjects, and the 
complainant a Huropean British subject. 
It appears to me, therefore, that his deci- 
sion does not prevent me from considering 
the matter now. | 

The learned Oounsel who appeared for 
the accused now say that the reason why 
they made no application prior to May 17, 
was because they were under the impres- 
sion that their application tothe District 
Magistrate had been granted: again on 
May 17, they wrongly came to the conclu- 
sion that their application had not been 
granted, and so they told the Oourt that 
the District Magistrate had come to no 
finding on the point: now they perceive 
that they were under another misapprehen- 
sion at that time, and that the learned 
District Magistrate did in effect come to 
a winding on tneir application. It is admit- 
ted by all tne parties that the complainant 
in this case is & Huropean British subject 
and that the applicants accused are Indian 
British subjects; these facts never were 
disputed, but were admitted in the District 
Magistrate's Oourt, and that is why, [ take 
it, the learned District Magistrate held no 
inquiry. In the present case, it would 
obviously be a waste of time to quash the 
committal order in order that the District 
Magistrate should hold an inquiry, the 
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result of whichis a foregone conclusion. 

It is true that the provisions of s. 443 
would have been fully complied with had 
the learned District Magistrate recorded 
his-finding on the application of the accused 
before proceeding further. However, in the 
circumstances, it doss not appear to me 
that his omission to do so invalidates his 
proceeding. Itis sufficient that he did 
decide under s. 443 that the case ought 
to, be tried under the provisions of this 
Chapter, and, coneequently, that he did 
under s. 446, cl. (1), commit the case for 
trial to the Court of Session. Although 
the learned District Magistrate did not 
record a separate finding, he did in his 
committal order, in my opinion, imply that 
he had come to a finding that the appli- 
cants-accused are Indian British subjects 
and that the complainant is a European 
British subject and that the case ought 
to be tried under the provisions of 
Chap. XX XIII of Criminal Procedure Code. 
He has expressed that findingin all too 
brief a manner, but the finding is there, 
His words, in effect, amount to this: 

“The accused claim a jury trial before the High 
Oourt of judicature at Rangoon on the ground that 
the kna in isa European British subject and 
the accused are Indian British snbjects. There 
is no dispute on this point The accused are enti- 
tled to have their applications granted: hence I 
commit them,” 

But for such a finding, there would have 
been no occasion whatsoever to commit 
the case tothe High Oourt. It cannot, 
in my opinicn, be held that'there has been 
no finding on the application of the accused; 
on the contrary, there has been a finding 
in their favour. I might add that had an 
application been made tothe Judge pre. 
siding at the Sessions of the High Court 
to quash the committal, and had that 
application been refused, it would not, in 
my opinion, have been open to me.to deal 
with this application. In fact, ro such 
application was made, or thought of, al- 
though in view of the recent decision of 
the Calcutta High Court, Emperor v. Giris- 
chandra Kundu (1) & Judge, presiding 
over the Sessions of the High Oourt, has 
power under s. 215, Criminal Procedure 
Code to quash a commitment made to him 
by acompetent Magistrate. All that the 
learned Judge was asked to do was to 
return the proceed ngs to the Magistrate 
for regularization or to grant an adjourn- 
ment in order that an application might 


(1) 57 O 1042; 123 Ind. Oas. 433; AIR 1939 Oal. 

758; (1929) Or. Cas. 463; 31 Or. L J 508; 34 OWN 

13;'50 OLJ 408; Ind. Rul. (4938) Oal: 321 (F B} ` 
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be made to the Appellate Side. The ap- 
plication was made on the assumption that 
there had been no finding under s. 443, 
Oriminal Procedure Oode, and the learned 
Judge's order proceeded on that supposi- 
tion. The position would have been differ- 
ent if hehad been asked i:o decide whe- 
ther there had or had not been a finding, 
and had decided that there had been no 
finding. 

The application, then to quash the com- 
mittal order by the District Magistrate of 
Rangoon, is rejected. There is, in my opi- 
nion, no reason for quashing it, as it was 
in ordet. Application was made to the 
Court under the provisions of Chap. XX XIII 
Oriminal Procedure Code, and the learned 
District Magistrate, Rangoon, hus approved 
of that application and committed the ap- 
plicants accused to the Sessions cf the High 
Court for trial under the provisiens of 
Chap. X XXIII of Criminal Procedure Code. 


B. Application rejected. 
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LAHORE HIGH COURT 
First Olvil Appeal No. 1762 of 1935 
February 4, 1937 
TEK OHAND AND BKEMP, JJ. 
Frem Lala GANPAT MAL-SUN DAR 
DAS—PLaintirrs— APPELLANTS 
versus 
Firma Bhat KHER SINGH BALWANT 


SINGH & Co.—Dsgranpant— RBSPONDENTS 

Contract—Pakki adat— Forward contract—Relation- 
ship between arhti and client—Incidents of—Oustom 
of pakki adat in Lyallpur and Amritsar markets— 
Market going down—Depostt insufficient — Arhti, if 
can settle transactions, tf further deposit is not 
furnished. 

When a constituent places an order with a pucca 
arhti to sell or buy for forward delivery, the pucca 
arhti can either appropriate or allocate the order to 
himself or enter into a contract with another mer- 
chant in pursuance of the order. In either case, 
the constituent looks to the pucca arhti alone and 
regards his order as a contract with him ag ifhe 
(pucca arhtt) were so far as the constituent is con- 
ceraed, the principal. Where tha pucca arkti, in- 
stead of allocating the orderto himself enters into a 
contract with another merchant, the constituent never 
enquires who the merchant is and the pucca arhtt 
never gives the name of the merchant tothe oon- 
stituent. The reason is that the constituent and the 
merchant have nothing todo with each other ; each 
regards his transaction as one with the pucca arhit 
as the principal responsible to him. Asan incident 
of thisrelationship, the pucca arhti is entitled in 
such a ‘case to enter into a cross-contract before the 
due dute with the same merchant either on his own 
acount or in pursuance of an order from another 
constituent. In neither caseis the pucca arhis bound 
o substitute another contract for the first contract 
entered into by him in fulfilment of the order of the 
griginal contract; and in either cage the puceg .arhtt 
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is entitled, without any such substitution to eall upon 
the constituent, when the due date arrives, to giva 
delivery, ifthe order was to sell, or to take delivery 
if the order was to buy and to pay or receive differ- 
ences, ag the case may be. Chhogmal v. Jainarayan 
AD gag Kanji v. Bhagwan Das (2), followed. [p 830, 
co 


The custom that ifat any given time the market 
goes down and the deposit is found insufficient, the 
arhit is to make a demand from the purchaser for a 
further deposit, andit is only if the latter fails to 
comply within a reasonable time that the arhtiis 
competent to settle the transactions, is well settled 
both in the Lyallpur and Amritsar markets. 


F. O. A. from the decree of the Sub-Judge, 
First Olass, Sialkot, dated July 10, 1935. 

Messrs. Qabul Chand and M. L. Puri, for 
the Appellants. 

Messrs, J. G. Sethi and Anant Ram, for 
the Respondents. 


Tek Chand, J.— This appeal arises ont of 
a suit brought by firm Ganpat Mal Sundar 
Das, Sialkot er ee eel ante) against 
firm Kher Singh Balwant Singh of the 
same place (defendants respondents) for 
recovery of Rs. 6,069-5-0 alleged to be due 
out of the amount paid by plaintiffs to 
defendants in connection with certain for- 
ward contracts for the purchase of wheat. 
Itis common ground between the parties 
that on August 7 and 8, 1932, the plaint- 
iffs entered into eigot forward contracts 
with the defendants for the purchase of 
wheat. (After giving details the judg- 
ment continued). In the first four con- 
tracts delivery was .to be given at 
Amritsar and in the last four at Lyallpur. 
Tke date of delivery in the firat two tran- 
Sactons was Asauj 1,1989=September 16, 
1632), in the third and fourth it was 
Maghar 1, 1989 (= November 15, 1932); and in 
the last four (Nos. 5 to 8) the Asauj 30, 
1989=Ostober 15, 1932). The total pur- 
chase price of the entire quantity, cover- 
ed hy the eight contracts at the rates 
fixed, was Rg. 85,770-5-0. 

It is admitted that the plaintiffs paid 
the defendants Rs. 3,000 in cash on the 
following dates: August 9, 1932—Rs. 2,000. 
August 11, 1932—Rs. 4,000; August 19, 
1932—Rs. 2,000. The plaintitts’ case, as 
set out in the plaint, was that the parties 
had entered into the contract as prineipal 
to principal. They alleged that on 
August 23, 1932, they instracted the de- 
fendants by telegram (Ex. D-29) to sell 
the wheat covered by the four Amritsar 
transactions at the markat rate, which 
was its, +i3-0-6 per maund for Asauj 
deliveries (Nos.. 1 and 2) and Rs. 3-9-0 for 
Maghar deliveries (Nog. 3 and 4); and on 
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the. following day they sent another tele- 
gram (Ex D.-30) asking the defendants 
to settle the Lyallpur transactions (Nos. 9 
to 8 also at the current rate, which 
was Rs. 2-15-3. The defendants, however, 
replied that they had already sold all the 
goods at Lyallpur and Amritsar on the 
19th, as the amonnt deposited by the 
Plaintiffs as margin money had exhausted 
and the plaintiffs had failed to keep with 
the defendants sufficient funds to cover 
further losses, anticipated owing to the 
continued fall in prices. The plaintiffs 
denied that under the terms of the con- 
tracis there was any cbligation on them to 
keep the defendants in funds sufficient to 
cover the losses at any particular time, and 
averred that the sum of Rs. 8.0.0 above- 
mentioned had been paid by them as a 
part of the price and not a8 margin money. 
They, therefore, maintained that the allegea 
sales by the defendants on the 19th were 
unauthorized and not binding on them and 
thatthe bargains should have besn settled 
at the market rates prevailing at Amritsar 
on August 23, and at Lyallpur on 
August 24, 1932, when the plaintiffs had 
instructed the defendants to sell the goods. 
If the defendants had done so, ths sale- 
price at the rates prevailing on those dates 
would have been Rs 63,985. Deducting 
from this Rs. 77,770-<-0 (the purchase 
price Rs. 85,7705 0 less Rs. 8,000 already 
paid by the plaintiffs) and adding Rs 2 1-6 
as telephone charges met by the defend- 
ants, the balance due by tle defendants 
to the plaintifs was Re. 5,763-1-0. On 
this sum they claimed Rs 306-4-0 as 
interest at 6 per cent. per annum from 
August 24, 1932, to July 2, 1933, or 
Rs 60.950 in all, for which, they 
prayed, adecree be passed in their favour 
with future interest at the Court rate till 
realization. | 

The defendants admitted having entered 
into the contracts in dispute as stated in 
the plaint, but denied that the transac- 
tions were as between principal and prin- 
cipal. They pleaded that they, as com- 
mission agents, had purchased on their 
own responsibility forward gocds on be- 
half :of the plaintiffs. and in order to 
secure them (defendents) against logs the 
plaintifis were bound, under the terms of 
the contracts as well as according to trade 
usage, to deposit with them sufficient 
margin money, that the amount actually 
_ deposited by them was insufficient for the 
purpose, and as the market was falling 
, rapidly, the defendants, after notice to the 
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plaintiffs and with their consent, had sold 
the goods at Lyallpur and Amritsar on 
August 19, 1932 at the current rates, 
resulting in a loss of Rs. 7,056-13 6. The 
defendants further averred that the plaint- 
iffs had also entered into another for- 
ward contract for the purchase of 1,000 
bags of tore of Asauj delivery at Lyallpur 
at Rs. 4 per maund and that under their 
instructions this transaction also had been 
settled on August 20, 1932. Deducting 
the losses on the wheat and the toria 
transactions from the sum cf Ra, 8,000, 
wLich had been recsived from the plaint- 
ifs as margin money, the balance due to 
the latter was Rs. 344-5-0 only, which 
the defendants offered to deposit in Oourt. 

On these pleadings the following issues 
were framed: (1) (a) Whelher the de- 
fendants contracted the bargains in ques- 
tion with the plaintiffs as princip.l, and 
not as commission agent? (b, If so, what 
is the effect? (2) (a) Whether the defend- 
ants were ccmpetent to settle the bargains 
as alleged in para. 7 of the written 
statement ? (b) If so, did the defendants 
sevtle the bargains in question and at 
what rates? (3) If Issue No. 2 is found 
against the defendants, is the plaintiff 
bound by the said settlement by his con- 
duct ? (4) If Issues Nos. 2 and 3 are found 
against the defendants, what was the 
market rate of the goods sold on August 23, 
1932, and on August 24, 1932? (5) Relief. 

The Jearned Subordinate Judge found 
that the defendants had entered into the 
transactions in dispute with the plaintiffs 
not as principals butas pucca arhtis, that 
in order to cover themselves against losses 
in these transactions, they had enterej 
into bargains with firm Thakur Singh 
Gian Singh of Lyallpur and firm Gurmakh 
Singh Thakur Singh of Amritsar, that 
‘according to the terms of the contracts in 
dispute as well as the mercantile usage, 
the plainiffs were bound to deposit with 
them sulficient funds to meet the losses 
but they hud failed to do so. He accord- 
ingly held that in the circumstances the 
defendants were justified in settling the 
bargains on August 19, at the market 
rates. He found, however, that the defend- 
ants had failed to prove that the plaint- 
iffs had entered into any transaction for 
the puichase of 1,000 bags of iorta and, 


‘therefore, disallowed their claim’ to re- 


cover from the plaintiffs the loss incurred 
in it. He accordingly held that out of 
the sum of Rs. 8,000 deposited by the 
plaintifs with the defendants Rs. 9414-5-0 


L938 


only was due, and adding Rs. 43-11-0 as 
interest, he passed a decree for Rs. 990 
agulnsi the defendanis with proportionate 
costs.. Krom this decree the plaintifs have 
preferred a list appeal to this Oourt and 
pray for a decree for the full amount 
claimed. The defendants have led cross- 
objections challenging the finding of the 
Oourt below relating to the transaction 
for the purchase of toria and claim 
Rs. 600 to cover the loss sustained by 
them. ‘They also urge that interest on 
the sum found due to the plaintiffs should 
not have’ been allowed. 


4 

Before us it has been admitted by Coun- 
sel for both parties that inthe transac- 
tions in dispute the defendants acted as 
pucca arhtis, tuough they are not agreed 
as tothe nature ot their rights and obli- 
gations as such. It is also admitted on 
behalf of the plaintiffs that the sum of 
Rs. 8,000 was not paid as part of the 
sale price as alleged in the plaint, but had 
been deposited as margin money to secure 
the defendants against loss. -Tne main 
point in-dispuie between the parties 18 
whether the defendants were justitied in 
selling the goods on August l9, and 
are entitled to recover from tue plaintifs 
the difterence between the contract price 
and the sale price as calculated according 
to the rates prevailing in the Amritsar 
and Lyallpur markets on that date. As 
already mentioned, the contracts in ques: 
tion were entered into .on August 7 and 
8, 1932, the- due dates of delivery be- 
ing September 16, (for Nos. 1 and -2), 
October 15, (for Nos. 5 to 8), and 
November 15,. (for Ncs. 3 and 4). At 
the time of entering into the contracts the 
defendants did not require the plaintifis 
to deposit anything with them as margin 
money to cover tue losses that might arise 
on the transactions. It appears, nuwever, 
that the market soon became uninvoul- 
able, and on demaud by the defendanis, 
tne plaintifts deposited with them Ks. 2,L00 
on Augusp- Y. ‘lwo days later, on 
August ll, on {furıiher demand, the 
Plaintite deposited Rs. 4,000 more. These 
facis are no. longer in dispute. There 
is no proof on the t1ecord as to what 
happened between the lith and i8th. On 
the morning of the 19.h, the defendants 
communicated with the ptaintifis by telee 
gram, thougn both of them lived ın the 
same town. Tms telegram Ex. D-4 was 
despatched at 8-14 a. m. and reads as 
follows; “Send deposit before 10 A. Mo; 
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otherwise settling your all goods, your res- 
ponsibility.”’ i 
it is common grcund that after the 
receipt of this telegram, Sundar Das of 
the plaintiff firm, went to the suop of 
the defendanis and paid Rs. 2,000 in cash 
at about lla.M., thus bringing tne total 
amount deposited with them to Ks, «000. 
The parties are not agreed as to what 
transpired further at the time. ‘I'he deten- 
dants allege that after despatching the 
telegram Hix. D-4at 914.4. m. they waited 
for the plaintiffs, but as there was no 
compliance by them till 10 A. m., they 
telephoned to Messrs. Tnakar Singh-Gian 
Singh of Lyallpur (from whom they had 
arranged to buy the 1equisite quantity of 
wheat in order to supply 5,900 bags to 
the plaintiffs on transac.ions Nos. 5 to 8) 
10 settle. these bargains at curlent rales. 
About an hour later at abou: ll A m. 
Sundar Das, one cf the propnetors ot tre 
plaintiff firm, came and paid Ks. 2,000, 
tor which a written receipt was given to 
him. After payment he 1emained at the 
deiendants’ shop to watch the ise or fali 
of the market. While he was stil! there, 
at about 1 P. Ma the defendants ieceived a 
telegram trom wLyallpur, despatched at 
l2-ly P. Ms intimating the sale ot 1,500 
bags at Rs. 2-13-39 per maund, 3,6U0 bags 
at Ke. 2-13-6, and t0U bags at Re, 2-1373 
all of Asauj’ deliveries. ‘ue defendants 
allege that Sundar Das was present ut the 
time and orally connrmed the sale. Shortly 
afterwards a telephonic message was 
received trom Amritsar to the ettect that 
the rates had gone down ccunsiderably and 
that a lurtber tall was likely. It is alleged 
by the defendants that they vVerbualiy 
asked Sundar Das to make a turther de- 
posit to cover ihe anticipated loss, but he 
declined to do so, and under his instruc- 
tions and with his consent, the defendants 
instructed their Amuitsar sellers, Messrs. 
Goimukn Singh ‘Lhakur Biugn, to selle 
baigains Nos. 1 to 4 ab tne prevailicg 
maiket rates. Accordingly, the Amuilsur 
hrm sold the goous the same evening and 
intormed the defendants at Sialkot, und 
they, In turn, communicated with the 
plantis by telegram (Ex. D-6) despatched 
on August lY, at ly 28 o'clock as tollows; 
“Deposit finisned, settled your all wheat 
Lyallpur Amritsar”. The plaintitts appear 
to have ignored this telegram altogeiher 
and kept quiet for thiee days. On the 
aiternoon of August 23, however, tuey 
wired to the deiendanis as follows 
(Ex. D-29): "Sell wheat Asau? 45u0 


830 
maunds, Maghar 7,500 maunds at Amritsar 
kharid shuda market rate’. The defen» 
“dants replied the next day (August 24) by 
wire (Ex. D5) as follows: 

“Received telegram August 23, 1952 18-30, Your 
deposit finished, wheat settled August 19, 1932 
Amritsar and Lyallpur toria settled August 20, 
1932. You were informed telegraphically, your no 
bargain standing.” 
~ In reply the plaintiffs wirad back as 
follows (Ex. D-30): 

“You not authorized to settle without my con- 
sent, settle just now Amritsar as intimated yesterday 
Lyallpur 5,900 bags wheat Asauj, otherwis2 liable 
present rate.” 

The case for the defendants-respondents 
is that in view of these telegrams, and 
also the alleged oral suthority given by 
Sundar Das on the 19th, the plaintiffs are 
bound by the sales of wheat effected on 
that day, and itis urged thatthe decision 
of the lower Court on this point is correct. 

For the plaintiffe-appellants, however, it 
is contended that there was no obligation 
on them, under the terms of the contracts 
in dispute, or trade usage, or the general 
law, to keep a constant watch on the 
market and to deposit with the defendants 
sufficient funds to cover the difference bet- 
ween the contract price and the prices 
current at any particular time from the 
dates of entering into the contracts till the 
due dates. They further contend that though 
they were not bound.to make any such 
deposit they had actually complied with the 
defendants’ demands, whenever niade, and 
had paid them Rs. 2,000 on the 91h, Rs. 4,000 
on the llth, and Rs. 2,000 within an hour 
of the receipt of their telegram on the 
19th, that the defendants were quite 
satistied with the last payment and made 
no further demand on that or any other 
day. They repudiate entirely the defen- 
dants’ tallegations as to the oral talks 
with Sundar Das on the 19th and deny 
that he had confirmed the so-called sale 
of the goods at Lyailpur by the defen- 
dants’ vendors, or authorized the settlement 
of the Amritsar transactions at the rates 
prevailing on the 19h. ‘They maintaim 
that it was not competent to the deten- 
dants to sell the goods before the due 
dates without express instructions from 
them, and that these instructions were not 
given till tne 23rd tor the sale of the 
Lyallpur and the 24th for that of the 
Amritsar goods. Finally, they allege that 
the alleged sales on the 19.h were nctitious 
and had been oollusively arranged by 
the defendants and their friends at Amritsar 
and Lyallpur to anlawfully appropriate 
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the sum of Rs 8,000 which the plaintiffs 


-had deposited with trem. Before consider- 


ing these arguments, it seems necessary 
to bear in mind the incidents of the rela- 
tionship between a pucca arnti and his 
client. And in this connection I cannot do 
better than refer to the lucid judgment of 
Macleod, J. of the Bombay High Court in 
Ghhogmal v. Jainarayan, 20 Ind. Cas. 882 
(1), where it is pointed out that : 

“The legal relationship between the client and 
the arhti is that of a vendor and purchaser, whe- 
ther the contract is written or oral, or whether 
an order is sent by telegram and accepted by the 
arhtt. There 15, however, this additiondl incident 
to the contract that the arhti is entitled, to charge 
eommission and brokerage in addition to the price.” 

It is also stated that in forward con- 
tracts entered into with a pucca arhts 

“there is no obligation on his part to find buyers 
or sellers. As between him and his client the 


‘business is finished when an order for purchase or 


sale is accepted. Whether the pucca arAti takes 
the. risk himself, or covers himself by selling 
again, is entirely within his own discretion. The 
client cannot claim as of right the benefit of any 
covering contracts entered into on the sams day 
as his sales, because no privity of contract exists 
between him and the opposite contracting parties 
—there being in fact no parties to the selling 
contract but the client and the arht¢.” 

This position 18 further elucidated by 
Ohandavarkar, J. in Kanji v. Bhagwan Das 
(2) at pp. og and 65* in the following 


terms : 

“When a constituent places an order with a 
pucca arthi to sell or buy for forward delivery, the 
pucca arth: can either appropriate or allocate the 


“order to himself or enter into a contract with an- 


other merchant ın pursuance ofthe order. In either 
case, the constituent looks to the pusca arhti alone 
and regards his order as a contract with him as 
if he (pucca arhti) were so far as the constituent 
is concerned, the principal. Where the pucca arhti, 
instead of allocating the order to himself enters 
into a contract with another merchant, the con- 
stituent never enquires who the merchant is and 
the arhtt never gives the name of the 
merchant to the constituent. The reason is that the 
constituent and the merchant have nothing to do 
with each other, each regards his transaction as 
one with the pucca arhit as the principal res- 
ponsible to him. As an incident of this relation- 
ship, the pucca arhtt is entitled in such a case 
to enter into a cross-contract before the dua date 
with the same merchant either cn his own account 
or in pursuance ot an order from another con- 
stituent. In neither case 18 the pucca arhti bound 
to substitute another contract for the fust contract 
entered mto by him in fultilment of the order of 
the original contract: and in either case the pucca 
arhtt is entitled, without any such substitution to 
call upon the constituent, when the due date arrives, 
to give delivery, if the order was to sell, or to 
tuke delivery 11 the order was to buy, and to pay or 
receive differences, as the case may be.” 


Tnese dicta were approved on appeal in 


(1) 20 Ind. Oas. 882; 15 Bom. L R 750, 
(2) 7 Bom, L R57. 


*Pages of 7 Bom, L, R—{Ed.] 
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Bhagwan Das v. Kanji (3), where Lawrence 
Jenkins, O. J., summarized the rights and 
obligations of the pucca arhti in more or 
less the same terms :p. 215*). In this 
View of the relationship of the parties the 
plaintiffs were in no way concerned with 
the transactions which the defendants -had 
entered- into on their own account withthe 
firms of Thakar Singh-Gian Singh at 
Amritsar and Gurmukh Singh-Thekar 
Singh at Lyallpur in order to cover them- 
Belves dgainst losses in the transactions in 
dispute. If, therefore, the defendants, with 
a view to minimise their loss, had settled 
their own bargains with these firms on the 
19th, the plaintiffs are not in any way 
affected, unless, of course, they had «ctu- 
ally taken over these bargains. ‘There is, 
however, no proof of this on the record. 
Further, it is important to note that the 
quantities actually purchased by the defen- 
dants from their Amritsar and Lyallpur 
vendors were far short of those whick they 
had agreed to deliver to the plaintiffs on 
the contracis in dispute. For instance, 
there is no proof of any agreement by the 
defendants to buy wheat to cover transac- 
tion No. 3 for 2,500 maunds of wheat. 
Similarly the quantity alleged to have been 
purchased by them to perform the bth and 
7th transactions were short by 400 and 
100 bags, respectively. 

The defendants, however, contend that 
there was a specific agreement between 
them and the plaintiffs, under which..the 
latter were bound to keep them in suffi- 
cient funds to cover the loss and if at any 
time it 4was discovered that the amount 
was insufficient, the defendants would be 
justified in selling it. In support of this 
contention, reliance is placed on certain 
documents, called parchis which passed 
between the parties at the time of entering 
into the transactions in dispute. These 
are Ex. Pel relating to transactions Nos. 1 
and 2; Hx. P-2 for Nos. Sand 4; and 
Ex. P-3 for Ne. 5. These parchis are 
signed by the defendants and were made 
over tothe plaintiffs. Their counter-paris, 
Exs. D-3, D-2 and D-9, are signed by the 
plaintifs and were handed over to the 
defendants. These parchis, however, con- 
tain numerous blanks. As for instance 
PRTI reads as follows: ` 

0 


Lala Ganpat Mal-Sundar Das. 
Dear Sir 


&, « 
We have toinform you that we have transacted 
the undermentioned gooda in your account at Amrit- 
(3) 30 B 205; 7 Bom. L R 611. 
*Pago of 30 Bom.—{Ed.] 
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sar through.. ...on the conditions mentioned below on 
the telephone, 

You will be bound by the terms of the contracted 
form of......excepting those relating to arbitration and ` 
expenses and will have to pay our commissiona at the 
rate uf...per cent. We will charge Rs, for Maunda 
as deposit and will be empowered to settle your goods 
when your deposit exhausts, you will have to pay the 
loss in the course of setthng the goods We are 
fully authorized to sign and enter into the contract 
with on your behalf without any objection on your 


part. Our responsibility will be only that of an 
agent. 


Dated August 7, 1932. 

(Here follow the particulars of the transaction)" l 

It will bə seen that none cf the blanks 
in these parchis had been filled in and, 
therefore, it cannot be said that it was one 
of the terms cf the contract that the pur- 
chasers were bound to make the deposit, or 
that on their failure to do so, the arhtis, 
were entitled to sell the goods at the 
purchasers’ risk, There is no other proof 
of the alleged agreement. This part of the 
case was not pressed by Mr. Sethi, and it 
must be held that there was no express 
agreement as alleged by the defendants. 

It was next contended that there was a 
mercantile usage governing the transac- 
tions in dispute. Before us this custom 
was stated by the respondents’ Counsel to 
be that the purchaser was bound to make an 
initial deposit of Rs, 10U per transaction of 
200 bags (each bag containing 24 maunds 
of goods) for Lyallpur deliveries, and 
Rs. 125 per transaction of 200 bags (each 
bag containing 2 maunds and 28 seers) for 
Amritsar deliveries, and that it was the duty 
of the purchaser to keep himself acquainted 
with the market rate prevailing at any 
particular time, and to put the defendant 
in sufficient funds to cover the calculated 
loss, without any further demand by the 
purchaser, and thaton his failing to keep 
the arhtt sufficiently covered, the latter had 
the right to sell the goods without refer- 
ence to the purchaser. After hearing Ocun- 
sel, I have no doubt that the defendants 
have entirely failed to prove the alleged 
usage on the present record. Indeed, it 
appears that their own case, as set ont in 
jawab-t-dawa and as supported by their wit- 
nesses, was different, inasmuch as they tried 
to prove at the trial that if at any given time 
the market went down and the deposit was 
found insufficient, the arhtt was to makea 
demand from the purchaser fora further 
deposit, and it was cnly if the latter failed 
to comply within a reasonable time that 
the arhti was competent to settle the 
transactions. This is clear from the evi- 
dence of D. W, No. 8 Gurbakhsh Singh 
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(p. 33, line 27), D. No. W. 9 Harnam Singh 
(P. 30, line 13), Balwant Singh defendant 
_ himself as his own witness iD. W. No. 10), 

and P. W. No.2 Ishar Das (p. 2J, line 18). 
Bee also para? of the jawab-1dawa. It 
appears to me that the custom as stated by 


these witnessesis weli-seltlec both in the, 


Lyallpur and Amritsar markets. According 
to this custom, it was necessary for the 
defendants to make a demand and if the 
plaintifs failed to coraply with it within a 
reasonable time, it was only then that the 
defendanis had arght tosettle the bargains 
on the plaintifis’ account. In their jawab-t- 
dawa the defendants had pleaded that on 
the litn they found that the sum of Rs. 6,000 
deposited by the plaintiffs was insullicient 
to meet the loss, and, therefore, they made 
a further demand trom the plaintiffs; they 
waited for compliance on the 18th, but the 
Plaintiffs faled to comply ; and on the 19th 
they sent them the telegram (Ex. D 4). The 
plaintifigs deny that any such demand was 
made on the i7thor iöth and Mr. Bethi 
conceded that there is no evidence what- 
ever to prove that any demand was made 
ab any time before tne defendants despach- 
ed the telegram on the 19th. Lt is signincant 
that no member of the defendant tirm, nor 
any of taelr employee went into the witness: 
box to support the allegations in the jawab: 
1 dawa. lt must, thereiure, be held that tne 
hrst demand made for additional deposit 
was by tue telegram Hx. D-4, 

Tne time fur compliance with the demand 
made by the telegram was, however, un: 
seasonably short. AB already stated, the 
telegram was despatcned at 914 A. M. re- 
quiring the plaintiffs to send the deposit 
betore 10 A. ai. ; otherwise the goods were 
to “be settled at tueir responsibility. Now 
tue detendunats could not possibly have 
expected compliance within the lime given. 
As ıb 18, tne telegram was not delivered to 
the plantits until LO a. M, This 18 deposed 
to by Sundar Das and seems to me to be 
true. And yel the defendants allege that 
at 10 a. M. they satisued themselves ihat tue 
plaintifs were not willing to make a fur- 
tner deposit and they telephoned to their 
Liyallpur sellers to settle the bargain. It is 
cbvivus tuat this demand cannot be re- 
garded as sutlicient and valid, nor could 
ne plaintitis’ failure to pay within the spe- 
cihed time afford a jJusulication to the 
defendants to sell. That the defendants 
tnemselves believed that this was 60, 18 


clear from the fact that when Bundar Das 


came to them within an hour of the receipt 
ot the telegram and. paid them Ks. 2,000. 
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they quietly accepted the amount and gave 
him a receipt-(Ex. D-23) stating that the 
payment was “on account of deposit in 
loss * Balwant Singh, one of the proprietors 
of the defendant firm, when examined as 
his own witness (D. W. No. 10), deposed 
that this amount was too small and that he 
had demanded a larger sum from Sundar 
Das, but the latter expressed his inability 
to pay more. Balwant Singh admitted, 
however, that he did not secure any writing 
to this effect from him. On the other hand, 
he stated that Sundar Das made him (Bul 
want Singh): es 

“put down on the back of the telegram sent by us to 
him that he was unable to make fuither advanceand 
that if the rates went down my firm should settle the 


goods. The said telegram remained with him There- 
after he came and took the printed receipt fiom me.” 


The original telegram bas not been pro- 
duced by the plaintiffs, and they say that 
it had been mislaid and could not be 
found. This explanation 18, perhaps, not 
very satisfactory. But none the less it is 
difficult to believe tne defendants’ story as 
ralated by Balwant Singh. If Sundar Das 
had really stated that he was unable to 
make a further deposit and had actually 
authorized the defendants to ‘settle ihe 
goods,” 16 18 incredible that an experienced 
and keen businessman like Balwant singh 
Should not have secured a writing to tais 
effect from hun. Itis sull more incredible 
that he himself should have made a note of 
this .1mportant verbal communication by 
Sundar Das on the. back of the telegram 
and tonen handed it over: Sundar Das. Fur- 
ther, on his own showing, shortly after this 
incident, he gave a receipt to the plaintifs 
for Rs. 2,000 received earlier in the day. 
But the contents of the receipt (Hx. D-23) 
do not indicate thit this was final deposit, 
the plaintiffs having refussd to pay more 
and having suthorized them to sell the 
goods. But, perhaps, the strongest evidence 
against this part of the defendants’ story 16 
furnisned by their own telegram (Hx. D-6) 
despatched the same evening, wuch gave 
as tue reason for toe sale that tne “depo 
sit had naisned” and ‘not. that they had 
oral authority to sell, whichis now stated 
to uave been given them expressly by the 
plaintilts earlier in the day. 

Again, we ond that at the rates given 
by tue defendants themselves, the total 
loss at li a.M.on the Lyallpur goods was 
Rs. 3,037-+0 and that on Amritsar gooda 
atabout Rs. 3,000. ‘Lhe defendaals had got 
already Ks. 6,004 of tne plaintiffs in depbdsit 
with them. At 11 o'clock, they got Rs. 2,000 
more, and it seems that they considered 
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this amount to be sufficient’ to meet any 
further loss,. that could: have been antici- 
pated_at the time. Subsequently, however, 
they found thatthe downward tendenc 
of the market had not been checked aud,” 
therefore, they thought it expedient -to 
settle their own transacticn with the Amrit- ` 
sar and Lyallpur firms without further; wait- 
ing. But, as already shown, the plaintiffs 
were in no way -concerned with these 
transactions, there being no privity bet- 
ween them and the defendants’ celler either 
under the general lawor under custom, and 
they - were in no way bound by these sales. 
In order to foist responsibility on the plain- 
tiffs, however, the defendants have alleged 
that Sundar Das orally confirmed the settle- 
ment of the’ Lyallpur transaction already 
made, and Verbally authorized the defend- 
ante to settle the Amritsar bargain. The 
only evidence in support of this allegation 
is the uncorroborated testimony of Balwant 
Singh defendant himself. For the reasons 
already given, and especially in view of 
the wording of the telegram (Ex. D-6) I 
find myself unable to accept it as suffi- 
cient." Indeed, so far as the Amritsar gale 
is concerned, Mr. Sethi, at the conclasion 
of his argument, frankly conceded that he 
could notrely on the alleged oral autho- 
rity given by the plaintiff. For all these 
reasons, I hold that the defendants had no 
authority to settle any of thé bargains in 
dispute on the 19th on behalf, or at the res: 
ponsibility, of the plaintiffs. ; 

Mr.. Sethi, however, raised a further point 
which does-not appear -to haye been 
urged inthis form in the Court below. 
He contended that assuming that the 
settlements made by the defendants on 
19th August were unauthorized, the plain- 
tifs must be taken to have ratified them, 
inasmuch as intimation of these sales was 
duly sent to them on the evening of the 
19th by telegram, Ex. D-6, but they did 
not repudiate the settlement; on the 
other hand, they kept quiet for three days. 
and it was not till the 23rd, when the 
markethad improved to some extent, that 
they sent the telegram, Ex. D-29, followed 
by another telegram, Ex. D-30, despatched 
on the 24th. In support of this contention 
reliance 18 
Act, and Lakshumanan Chetty v Chidam 
baram Chetty, 49 Ind. Cas. 758 (4) and 
Sultan Mohammadv. Mohammad Yusuf (5). 


À 49 Ind. Oas. 758; A I R 1919 Mad. 343; (1919) M 


72;9 L W 251, 25M L T 288. 
(5)-A.I R 1930 Mad: 416; 122 Ind. Oas, 501; Ind. Ral 
(1930) Mad. 357. : 
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In my cpinion this contention is without 
force. Section 197 merely lays down. 
the general rule that a .principal may 
Tatify an unauthorized act -of his agent, 
and that ratification may be express or 


implied. In the rulings cited, the facts were 


wholly dissimilar to those of the case 


before us. >In _Lakshumanan Chetty v. 


Chidambaram Chitey, 49 Ind, Oas. 758 (4), 
there was not only no repudiation by the 
principal for several months, but he had 
actually written several letters indicating 
that he had approved of the agent's act. 
In the other case, the agent, woo had no 
authority to borrow money, had taken 
loans from third parties for carrying on 
the business of the principal and had 
informed the principal, but the latter did. 
not repudiate the loans for a considerable 
time, and, apparently in the meantime, 
the money had been used in the business. 
He was accordingly held bound by the 
agent's act. In the present case, all that 
is proved is mere silence for three days 
after receipt of intimation of the sale by 
the defendants of their own transactions 
with third parties, with which the plaine 
tiffs had mo concern, but for which the 
defendants wrongly purported to fix res- 
ponsibility on them. In my opinion the 
plaintiffs were entitled to ignored the 
intimation and I cannot see how the 
silence for three days, without more, can 
amount to ratification of the act of the 
defendants. 

I hold, therefore, that the plaintiffs are 
not bound by the sales of the 19th, and 
that the loss isto be ascertained accord» 
ing to the rates prevailing at the earliest 
time, when the defenaants could have 
sold the goods, after receipt cf the tele- 
grams, Exs. D-29 and D-30. The former 
telegram was received cn the 23rd, late in 
the evening, when the market had closed. 
It is, therefore, agreed by Counsel that the 
rates- ofthe 24th should be taken for the 
sales at both stations. It was also agreed 
that on the findings given above, the 
total loss on the eight transactions, calcu- 
lated at the rates proved by the defen- 
dants, was Rs. 4,167-156. (After giving 
details the. judgment continued). In their 
cross-objections the defendants claims 
Rs. 600 as loss on the transaction relating 
to -purchase of 1,000 maunda of toria, 
siated to bave been originally entered 
into by the plaintiffs jomtly with one 
Bhagat Ram, but subsequently taken over 
alone. The plaintiffs 
denied this transaction. The defendants 
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were unable to give the date on which the 
alleged contract was entered into or pro 
duce any parchi or other writing evidenc- 
ing it. The only documentary evidence 
produced by the defandants is an entry in 
their bahi written by themselves on August 
13, 1932, stating that Bhagat Ram had 
dropped out of the contract, on receipt 
of Rs. 110 from Sundar Das. This is 
obviously insufficient to fix the plaintiffs 
with liability. The oral evidence is that 
of Bhagat Ram, bui he has not been 
believed by the lower Ccurt, in my opi: 
nion, rightly. I uphold the finding of the 
learned Subordinate Judge that the defen- 
dants have failed to prove this part of 
their case. 

The other point raised in 
objections relates to interest. Admittedly 
there was no agreement to pay interest, 
The lower Court has not given any reason 
why interest should have been allowed in 
this case, nor has the appellants’ Counsel] 
been able to bring to our notice any 
special circumstances in support of their 
claim for interest, To ihis extent the 
cross-objections must succeed. On the 
findings given above, the total amountdue 
to the plaintiff-appellants is Rs. 3.390. 
For the foregoing reasons, I would accept 
this appeal in part and, in modification of 
decree of the lower Oourt, grant the plain- 
_ tiffs a decree for Rs, 3,320 against the defen- 
dants. Having regard to the fact that 
hone of ihe parties has been wholly suc- 
cessiul. I would leave them to bear their 
own costs throughout, l 

Skemp, J.—I agree. 

D. 


the cross- 


Decree modified. 
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PATNA HIGH COURT 
Civil Appeal No. 14 of 1984 
December 18, 1936 
CoURTNEY-TRRRELL, O. J. AND Jamme, J. 
KRISHNA CHANDRA DHAR-~-Jupemenr- 
DEBTOR— APPRLLANT 
VETSUS 
BIPIN BEHARI PADHI— DROoRER-AOLDRR— 
RESPONDENT 
Transfer of Property Act (IV of 18682), a, 73, as 
amenaed tn 1929— Property sold subject to mortgage 
for rewnue—Surplus sale proceeds—Mortgagee, 4] 
can proceed against ti— Object of 3. 73. 
Where the property is scld for a revenue debt 
subject to a mortgage, the mortgagee has no right 


to proceed against any surplus of the sale proceeds. 


as the mortgagee'’s rights are not dimin 

sale. The object of s. 73, Transfer of ene Pies 
is only to protect a mortgagee whose securit has 
been diminished. Kapuri Sahu v, Mathura as (1) 
distinguished, j 
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©. A. from an original order of the Sub- 
Judge, Outtack, dated May 7, 1934. 

Mr. B. Mahapatra, for the Appellant. 

Messrs. B. N. Das and A. 5. Khan, for the 
Respondent. 

Courtney-Terrell, C. J.—Tnis is an ap- 
pealfrom an order of the Subordinate Judge 
in an execution case. There was a certain 
Tauzi No. 924 ın the Balasore Oocllectorate 
in which separate accounts had been opened 
and there was a residuary share of 4 as. 
7p. and odd and within this residuary share 
cerlain judgment-debtors had a 5p. 124kr. 
share. This share had been martgaged to 
one Bipin Behari Padhi and Bipin Behari 
Padhi got a mortgage decree against this 
share for sale. subsequent to the mori- 
gage, the judgment-dedtor No. 5 in the 
mortgage suit, Krishna Ohandra Uhar, had 
purchased the 5p. 12%kr. share and he was 
accordingly made a defendant with de- 
fendants Nos. 1 to 4 and the decree was 
against him also. The decree only affected 
him in so far asit wasa decree for the 
sale of the mortgaged property. The 4as. 
7p.’ residuary snare in the estate which 
bad included the mortgaged property was 
sold for arrears of revenue and in the cii- 
cumstances py reason of s. 54of the Reve- 
nue Sale Law, the sale was subject to the 
mortgagee’s Tight in respect of the $p. 
l24kr. share out of the property sold. in 
the revenue sale. The property sold at the 
revenue sale was bought by Biswanath 
Paida on September i4, 1932, and the 
Bale realised morethan the amount of the. 
revenue debt with the result that the sur- 
plus sale proceeds amounted to Rs. 22,662, 
The share of the Judgment-debtor No. 5 out 
of this sum amounted to Ks. 2,307-3-10, 
Now Bipin Behari Padhi before executing 
his mortgage decree by putting up the 
mortgaged property to sale made an appli- 
cation tor the attachment of the sam of 
Rs. 2,307-3-10, the shares of the surplus 
sale proceeds attributable to this particular 
part of the property and withdrew that 
amount and then proceeded in execution 
to sell the morigaged property and that 
sale has since been carried through. 

Now certain facts are clear and beyond 
dispute. First of all it 18 clear that the 
Tevenue sale was in circumstances such as 
that the mortgagee was not deprived of 
his security, bis mortgage was not atlected 
by the revenue eale at all, and, therefore, 
his security remained undiminished. Bipin 
Behari, however, justifies his attachment of 
the surplus sale proceeds amounting to 
Rs. 2,307-3-10 by virtue of s. 73, Transter of 
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Property Act, and the learned Subordinate 
Judge was of opinion, thathe had the right 
by reason of that section not merely. to 
realise his security by meansof his mort- 
gage decree for sale, but also that he had 
the right to proceed against the surplus sale 
proceeds. Now, s. 73, Transfer uf Property 
Act, creates no new law, bat merely gives 
effect tothe old law of substitution. The 
amendment of the Act which was effected 
by Act XX of 1929, however, extended the 
section, so that it dealt not only with the 
sale of the mortgaged property at a revenue 
sale but alsd to the sale of any part thereof 
or any interest therein. 

The learned Subordinate Judge has, I 
fear, been misled by a judgment of this 
Court in Kapuri Sahu v. Mathura Das (1). 
In that case a portion of the estate only 
which was subject to the encumbrance was 
sold for arrears of revenue and the result 
of the revenue sale was to diminish the 
security to a certain extent but withcut 


extinguishing it altogether; and in those. 


circumstances, this Court applied the prin- 
ciple involved in the amendment and stated 
that to that extent the mortgage security 
was not diminished by the effect of the sale. 
The mortgagee had the right to proceed 


against the mortgaged property in addi- 


tion to the right which he had to proceed 
against the sale proceedsin respect of the 
portion by which the security had been 
diminished. That isthe only effect of the 
decision in Kapuri Sahu v Mathura Daa 
(1). In this case, however, the morigagee’s 
Tights were not diminished by the sale at 
all and he had his full right to put the 
mortgaged property up tosale and to accede 
fo the” proposition that he can also proceed 
against the sale proceeds would mean that 
by reason of the revenue sals the security 
held by the mortgagee was increased. 
This was clearly not the intention of the 
Legislature. The only reason for 5. 73, was 
to protect a mortgagee whose security has 
in fact been diminished. The mortgagee 
has put the property up for sale and to 
that extent he has been satisfied. The 
Rs. 2,307-3-10 is no part of the property of 
judgmentedebtors Nos. 1 to 4 but is the 


property of judgment-debtor No. 5 and that’ 


oney which has been withdrawn by Bipin 
Behari Padhi must be replaced by him. If 
ae has any further remedy for the balance 
of the mortgage debt against judgment- 
lebtors Nòs. L to 4 or indeed against judg- 
nent-debtor No.5 by reason ot the decree, 


(1) 15 P L T 95; 148 Ind. Oas, 972; AIR 1934 
muah, 209;6 R P 524. 
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then he must take such appropriate steps 
ashe may be advised for recovery of that 
balance as may be available to him. In 
the meantime, however, he must re-pay the 
money which he has withdrawn and the 
appellant (defendant No 5) will be able to 
levy execution forthis sam. In my opinion, 
the appeal succeeds and I would allow it 
‘with costs. The respondent will re-pay the 
said sum of Rs. 2,307-3-10 with interest at 
the rate of six per cent. from the date of its 
withdrawal to date of its restoration. 
James, J.— I agree. 


D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Acquittal Appeal No. 164/7 of 1937 
December 20, 1937 
Davis, J. O. AND LOBO, J. 
EMPEROR—AppsLiant 


vETEUS 
Haji GULAB SHAH KADIR SHAH— 
ACOUSHD. 

Criminal Procedure Gods (Act V of 1898), s 417— 
Interference with acqutital—Reasonable doubt as to 
guilt of accused—High Court will not interfere with 
acqutttal—It ıs for prosecution to prove guilt and 
not for accused to prove innocence—Bombay Abkari 
Act (V of 1878), s. 43 (h)—Burden of proof does not 
ee ee prosecution until factum of possession ts 


a an appeal against a conviction, it is only neces- 
sary to satisfy the Appellate Court that there is a 
reasonable doubt as tothe guilt of the accused to 
induce the Appellate Oourt to interfere but when 
there isa reasonable doubt as tothe guilt of the 
accused, the Appellate Oourt will not interfere with 
an acquittal Nor will the Oourt in thisor any 
other proceedings forget that the burden of proof 
lies upon the prosecution. It isfor the prosecution 
to prove the guilt of the accused; it is not for the 
accused to prove his innocence. The High Oourt 
will not interfere and reverse an order of acquittal 
merely because thers is room for an honest differ- 
ence of opinion, merely because upon the evidence 
the Judge might have come to the conclusion that 
the accused was guilty. The High Court will not 
interfere unless it is quite clear that the Judge or the 
Magistrate whose judgment of acquittal is appealed 
against is wrong and the Court must, In every Gage, 
assuming that Government have appointed compe- 
tent Judges and cumpetent EHETE give care 
ful consideration and due weight to the findings of 
the lower Courts. It is not intended that s. 417, 
Orimi Procedure Code,-should beused in every 
oase where Government thinks there should be 4 con- 
viction. Jt is nota power lightly to be used. It 
should be used only when there can be no Tea- 
sonable doubt upon the record as tothe guilt of the 
accused. Sheo Swarup v. Emperor (1) and Wool- 
mingion Y. Director of Public Prosecutions (2), ralied 


on. 

The burden of proof on the prosecution in pro- 
cesdings under Bombay Abkari Act, does not shift 
until the factum of possession is proved. 
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» Mr. Partabrai D. Punwani, 
General, for the Crown. 

Mr. P. S. Shahant, for the Accused. 

Davis, J. © —This is an appeal by 
Government against the acquittal in ap- 
peal by the Second Additional Sessions 
Judge of Hyderabad of one Haji Gulab 
Shah of an offence under s. 43 (a), Bom- 
bay Abkari Act, of which he had been 
convicted by the First Olass Magistrate, 
Hyderabad, and for which he had been 
sentenced to three months’ rigorous impri- 
sonmept and a fine of Rs. 200, or in default, 
rigorous imprisonment for one month and 
& half. The decisicn in this case turns 
upon a simple ‚question of fact whether, 
when the accused was arrested by the 
Excise Officers on the night of January 13, 
he had 36 bottles of contraband liquor in 
his possession. The trial Court found that 
he had; the Appellate Court found that- 
it was not so proved. Hence the appeal. 
The learned Advocate General explained 
at the beginning of his argument that 
there was professional jealousy between 
the Excise Officers concerned in this 
case. On the one hand there were two 
officers put on special duty, the complain- 
ant Nabibaksh and Nihalchand and on the 
other hand there were the Lceal Officers 
Messrs. Assudomal and Ellicot and in sup- 
port of this professional jealousy which 
was to explain and presumably to resolve 
the conflicting evidence in this case, the 
Advocate-General referred to Exs. 9, 10 
and 11. But the leained’ Advocate-General 
did not sufficiently appreciate the fact that 
his argument was an argument- why we 
should reject rather than accept as he 
wished us to do, the judgment of the tnal 
Qouit, for the Magistrate rejected the de- 
fence evidence as wholly made up because 
there was no such jealousy. The Magis- 
trate Bays ; 

“Besides it passes comprehension why the special 
party people would shield Soomar, when he was 
eing secured by the accured on behalf of the same 
department unless they had some professional 
jealousy with Mr. Assudomal for which presump- 
tion there is no data.........- The defence 15 
thus wholly made up and 1 do not. believe ıt" 
yet the first thing the Advocate General 
does is to refer us to such data. It appears 
quite clear that in this case the officers on 
special duty and the officers on ordinary 
duiy were working at cross-purposes, for, 
it was the case of the prosecution that 
they arrested on the night of the 13th, the 
smuggler. the accused, who was un- 
doubtedly the informant of Assudomal and 
who had received from Assudomal an 


Adyocate- 
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advance of Rs, 25 as an earnest of furthe 
payments to be made when Soomar, the 
smuggler, would he caught. It may well 
be that both the party on special duty and 
the party on ordinary duty were being 
double crossed by their informants who 
were smugglers and informers both, the 
accused, the smuggler, being the inform- 
ant of Assudomal to catcn his rival 
smuggler Soomar, while Soomar, the 
smuggler, was the informant of the com- 
plainant, to catch his rival the accused, 
But be this as it may, there appears to us 
such conflicting evidence in this case that 
it is unreasonable to ask us to‘set aside 
the judgment of the Additional Sessions 
Judge acquitting the accused. It appears 
to us that this appeal is made on the 
principle that the beneht of the doubt is 
to be given not tothe accused but to the 
proseculion. 

The Advocate General relies upon the 
geneal rule that the Oriminal Procedure 
Uode does not distinguish between an 
appeal against an acquittal and an appeal 
against a conviction. He referred us toa 
case of this Court which he did not cite 
but he did not 1efer to the case in Sheo 
Swarup tv. Emperor (l), where the judg- 
ment of the Privy Council places certain 
Qualifications upon the generality: of this 
rule. For instance, in an appeal against a 
conviction, it is only necessary to satisfy 
the Appellate Court that there is a reason- 
able doubt as to the guilt of the accused 
to induce the Appellate Court to interfere 
but when thereis a reasonable doubt as 
to the guilt of the accused, the Appellate 
Court will not interfere with an acquittal 
Nor will the Court in this or any other 
proceedings forget that the burden of proof 
lies upon the prosecution. lt is for the 
prosecution to .prove the guilt of the 
accused ; it is not for the accused to prove 
his innocence and the burden of proof 
which the Advocate-Genera! says shiits on 
proceedings under the Abkari Act does 
not shitt until the tactum of possession ' 
is proved. The aitention of the learned 
Advocate-General 18 invited to the case in 
Woolmington v. Director of Public Pro- 
gecuttons (2). 

It is true that in this case the Additional 
Sessions Judge was himself an Appellat, 

(1) 56 A 645; 151 Ind. Cas. $22; A 1R1934 P O 
227; (1934) Cr, Oas. 1134; 61 I A 898; 7RP U 63; 
11 O W N1119; (19384) A LJ 905; 40 LW 436; 15 
P LT 607; (1934) M W N 1017; 67M L J 684; 390 
W N 15; 36 Bom, L R 1185 (P re 

(2) (1935) A O 462; 104 LIK B 488; 95 Or. App 
Rep. 72, 61 T L R446; 153 L T 232; 79 8 J401. 
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Court and did not see the witnesses so that 
he has not that advantage over this Appel- 
late Oourt which a trial Gourt possesses 
but we will not interfere and reverse an 
Order of acquittal merely because there is 
room for an honest difference of opinion, 
merely because tpon the evidence the 
Judge might have come to the conclusion 
that the accused was guilty. We will not 
interfere unless it is quite clear to us that 
the Judge or the Magistrate whose judg- 
Ment of acquittal is appealed against is 
wrong and we must, in everv case, assuming 
that Government have appointed compe- 
tent Judges and competent Magistrates, give 
careful consideration and due weight to the 
findings of the lower Courts. In this case 
the Additional Sessions Judge has carefully 
considered the case for the defence, 8 case 
very summarily dealt with and dismissed 
by the trial Magistrate on a presumption 
which the Advocate-General himself at the 
Outset of the case was prepared to show 
was wrong. The Additional Sessions Judge 
points out that it is improbable that the 
accused would be standing by the roadside 
some 15 paces from a Railway Station with 
36 bottles of liquor without any means of 
conveyance and this combined with the 
undoubted fact that the accused was acting 
on behalf of Assudomal to arrest Soomar 
whose house was nearby and who was 
known to the complainant, raised a real 
doubt in his mind as io the trath of the 
prosecution case. We cannot say there is 
anything unreasonable in this, 

It is true that both the complainant and 
Nihalchand and the two mashire swear 
that the accused was arrested with these 
36 bottles in his possession and against 
them is the evidence only of the two 
drivers of the cara in which the complain- 
ant and his party went to Kathar Station 
to arrest the accused and that one of these 
motor drivers stcod surety for the accused. 
But we cannot say that this evidence 
combined with the evidence of Assudomal 
and Mangharam and the other circum- 
stances of the case does not arouse in our 
minds, as it did in the mind of the learned 
Judge, a real doubt as to the truth of the 
prosecution case. We do not think it is 
intended that s. 417, Oriminal Procedure 
Oode, should be used in every case where 
Government thinks there should be a con- 
Viction. It is not a power lightly to be 
used. It should, in our opinion, be used 
only when there can be no reasonable doubt 
upon the record as the guilt of the accused, 
bearing in mind that when considering 
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wether there is oris not such a doubt, the, 
Appellate Gourt will bear in mind those 
rules both of justice and prudence to which 
the Privy Council in the case of Sheo Swarup 
v. Emperor (1) refera. We, therefore, dis- 
miss this appeal of Government. Order 
accordingly. 

8. Appeal dismissed. 


LAHORE HIGH COURT 
Second Oivil Appeal No 395 of 1936 
November 30, 1936 
JAI LAL, Ja 
RAMA NAND AND ANOTABR—~DEFENDANTS — 
APPRLLANTS 
- versus 

NAND KISHORE~—Ptaintirr— 
RESPONDENT 

Partnership—Suit for rendition of accounts of dis- 
solved partnership—OCourt, tf should determine in 
whose possession account books are before passing 
preliminary decree—Practice—New plea~—Plea of 
limitation depending on evidence—Whether can be 
ratsed for first time in appeal. 

Ina suit for rendition of accounts of a dissolved 
partnership, there is no law that the trial Court 
should have determined the question in whose pos- 
session the account books are before pressing the 
preliminary decree though normally that should be 
the practice. In a suit for accounts ofa dissolved 
partnership the person in whose possession the books 
are and who has kept the accounts and knows all 
about them is entitled to file a guit for accounts, 
Normally there is noone accounting party in such a 
suit though if a partner withholds the books, the 
Court may draw an inference against him when 
finally serie the accounts. 

Where the determination ofa plea of limitation 
depends upon evidence, it will not be entertained 
for the first time in appeal. 

S.O A. from the decrees of the District 
Judge, Amritsar, dated January 7, 1936. 

Mr. Prakash Chandra Jain, for the Ap- 
pollants. 

Mr. Din Dayal Khanna, for the Respon- 


dent. 


Judgment.—Defendant appeals against 
a decree for rendition of accounts of a 
dissolved partnership passed by the trial 
Ocurt and confirmed by the District Judge 
on appeal. An objection is raised by the 
appellant for the first time that the suit, 
when instituted inthe Oourt of the Subor- 
dinate Judge, was barred by time, The 
suit was, however, institated, in the first 
instance, in & Oivil Court at Ahmedabad. 
Then it was well within time. The plaint 
was returned for want of jurisdiction and 
was presented in the Court of the Subordi- 
nate Judge at Amritsar. It is alleged that 
the suit, when instituted in the Court of the 
Subordinate Judge, was barred by time. It 


~ 
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may be, but I donot decide that when the 
suit was filed at Amritsar, itwas barred by 
limitation having regard to the normal 
time fixed for filing such suits. But the 
question arises whether the plaintiff is 
entitled to a deduction of the time spent in 
prosecuting the suit in the Civil Court at 
Ahmedabad under s. 14, Limitation Act. 
The determination of this question depends 
upon evidence. Oonsequently I decline to 
entertain the plea of limitation for the frst 
time on this second appeal. 

On the merits, there is no eubstance in 
the appeal. Itis contended thatthe trial 
Court should have determined the question 
In whose possession the account books are 
before passing the preliminary decree. 
There is no law that such an enquiry must 
be held before the passing of the prelimi- 
nary decree in a suit like this though 
normally that should bethe practice. Ina 
suit for accounts of a dissolved partnership, 
the person in whose possession the books 
are and who has kept the accounts and 
knows all about them is entitled to file a 
suit for accounts. Normally there is no one 
accounting party in such a suit though if a 
partner withholds the books the Court may 
draw an inference against him when finally 
settling the accounts. I am informed that 
the trial Judge did frame an issue about 
the possession of the b-oks after the passing 
of the preliminary decree and this issue 
has not yet been determined. I see no 
illegality in the manner in which the trial 
Court has determined this suit. I dismiss 
this appeal with costs. 


Ns Appeal dismissed. 


ee 


_ MADRAS HIGH COURT 
Civil Revision Petition No. 198 of 1935 
September 30, 1937 
NewaaM, J. 

Minor PAPPU REDDI AND ANOTHER— 
PETITIONERS 
VETSUS 
APPAJI NAYAKKAR AND OTHERS 


l — RASPUNDRNTS 

Hindu Law—Alienation—Father—Alienation of 
joint family property by father without consent of 
co-parceners ts votdable at their instance—Minor 
son only co-parcener when alienation made—He 
only can sue to avoid alienation of his share— 
Brother born after alienation but before son's death 
SOn 3 Tight to sue, if can be exercised by him. 

An alienation of joint family property made by a 
Hindu father without the consent of the co-parce- 
ners existing at the time is voidable at their 
instance. Where the only other co-parcener in ex- 
ietence besides the father at the time of the aliena- 
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tion is a minor son, the son alone has a right to 
sue to avoid the alienation of his share of the 
family property. His right to sue is personal to 
him, but if his suit is successful, the property is 
ained back for the family and enures for the 
ae of all future members. If he dies without 
suing, the property is lost to the family for ever. 
Such a son's right to sue on behalf of the family 
cannot be exercised by a brother born after the 
alienation but before his own death for the reason 
that the right to challenge alienations of family 
property is and must necessarily be confined to the 
co-parceners alive on the date of the alienation. 
Visweswara Rac v. Suryan Rao (1) and Renodip Singh 
v. Parameshwar Prasad (3), relied on. 

O. R.P. under s. 115 of Act YV of 1908, 
praying the High Goart to revise the order, 
dated October 22, 1934, of the Oourt of the 
Subordinate Judge of Madura in O. P. No. 
18 of 1934. 

Mr. T. L. Venkatarama Iyer, for the Peti- 
tioners. 

Messrs. A. Swaminatha Iyer and S. 
Thavyagaraya Iyer, for the Respondents. 

Judgment.—The correct position, it 
seems to me, may be thus stated. An 
alienation of joint family property made by 
a Hindu father without the consent of the 
co-parceners existing at the time is void- 
able at their instance. Where the only 
other co-parcener in existence besides the 
father at the time of the alienation isa 
minor son, the son alone has a right to sue 
to avoid the alienation of his share of the 
family property. His right to sue is personal 
to him, but if his suit is successful, the 
property is gained back for the family and 
enures for the benefit of all future members, 
Ifhe dies without suing, the property is 
lost to the family for ever. The question 
raised in this case is whether such a son's 
right to sue on behalf ofthe family can 
be exercised by a brother born after the 
alienation but before his own death. I 
am of opinion that it cannot, for the reason 
that the right to challenge alienations of 
family property is-and must necessarily be 
confined tothe co-parceners alive on the 
date of the alienation. They alone are 
affected. They represented the family on. 
that date. The interests of future members 
of the family were theirs and must continue 
to be in their hands only. They have 
power to ratify and power to challenge and 
death may rob them of either power and 
may rob their family of the only represent- 
atives competent to protect it in this 
respect. But itis plain that their power 
and their responsibility to succour the 
familv¥ fortunes must die with them, and 
it is just that alienations should be perfected 
by the death of all the co-parceners’ in whom 
lay the power to ratify or to challenge or 
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by their prolonged neglect or by their posi- 
tive assent. 

The ccnsent, the prolonged carelessness 
or the death of all other co-parceners who 
were alive when family property is alienat- 
ed by a Hindu father—these three things 
finally deprive the family of all right to 
Challenge such an alienation. 

This view, it seems to me, receives 
support from Visweswara Rao v. Suryan 
Rao (1), Renodip Singh v. Parameshwar 
Prasad (2) and all the other cases quoted to 
me. 

I agree with the lower QOourt that the 
plaint disclosed no cause of action. I dismiss 
this petition with costs. 

N.8. Petition dismissed. 

(1) 59 M 667 at p. 677; 163 Ind. Oas. 712; A I R 
1936 Mad 440; 70M L J 860; (1936) M WiN 163; 43 
L W 349:9R M 46. 

(2) 47 A 185; 88 Ind. Casa 249; AIR 19°55 PO 38; 
270 O 348; 621 A 69;48M LJ 29;21L W 238; 2 
OW N1; 23 A L J 176; 37 Bom. L R175; 12 OL J 
74; 38 P LR118; LR6@ AP O 47; 0925) MWN 
262; 29 O W N 666 (PO). 
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RANGOON HIGH COURT 
Criminal Appeal No. 507 of 1937 
June 14, 1937 
MAOKNAY, J. 

Tua KING— APPBLLANT 
teETsus 
NGA TOK HLA—Responpsnt 

Criminal trial—Appeal by Orown—Limttation— 
Two charges against acoused—Conviction On one— 
Appeal—Oourt expressing opinion that conviction 
should have beenon other charge—Appeal by Crown 
against acquittal after more than three months— 
Delay held was excusable—Penal Oode (Act XLV of 
1860), s. 414—Remosal of property from dead body 
by accused -Voluntary help in disposing of it— 
Offence is under a 414. 

An accused was charged for two offences but was 
acquitted on first of them and convicted for the 
second. He preferred an appeal against conviction 
in which he was acquitted of the charge for which 
he was convicted but the Court expressed opinion 
that he ought to have been convicted on the char 
on which he was first acquitted. Thereupon 
Crown preferred an appeal against his acquittal on 
the first charge. It was preferred after three months 
aud eight days after the original order of acquit- 
tal. There were executive instructions that appeals 
by the Crown should be filed not later than three 
months after the date of the order of acquittal : 

Held, that although the appeal ought to have been 
filed within three months yet the period exceeded 
being small one, under the circumstances of the 
case, the delay was not unreasonable. Emperor v. 
U San Win (D, referred to. 

An accused misappropriated property from a dead 

n and voluntarily assisted in disposing of it: 

Held; that the property was stolen property and 

an offence under s. 414, Penal Code, was committed, 
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Or, A. against an order of the Sessions. 
Judge, Thaton, dated February 2, 1937. 

Mr. Tun Byu, for the King. 

Mr. Maung Lat, for the Respondent. 

Judgment.—Ms Kalema left her home 
on May 10, 1936, in the morning, and 
the same afternoon her dead body was 
found. She had been wearing a gold chain 
and a pair of earrings; these had dis- 
appeared. From the state of the body, 
there was reason to believe that Ma 
Kalema had met her death by violence. 
On May 20, a boy named Nga Ban San 
found two pawn tickets lying in front of 
the public house at Pa-an. He gave these 
to his father Maung We, who reported 
the matter to responsible persons in the 
village. It may be noted that the dead 
body was found at a place some few miles 
from Pa-ean. On June 9, the Police 
Station Officer came to know of the matter 
and took possession of the pawn-tickete. 
It was found that they related to the 
pawning of a gold chain and a pair of ear- 
rings by somebody called Kyaw Sein. It 
has been satisfactorily established that 
these gold chain and ear-rings were the 
gold chain and earrings belonging to Ma 
Kalema. On June 12, the respondent ` 
Tok Hla was arrested by the Oircle In- 
spector of Police, ‘who had information 
that he was the person whohad pawned 
the articles. The next day Maung Toke 
Hla made a confession before a Magis- 
trate, in which he stated that he had met 
with the actual murderers as they returned 
from the scene of crime: he pointed out 
to them that there was blood on the axe 
which one of them was carrying, and at 
last he was told that Ma Kalema, who is 
the cousin of his wife, had been murdered, 
and he was made to swear secrecy. Having 
taken an oath of secrecy, they gave him 
the gold chain and the pair of earrings 
and told him to pawn them: so after 
keeping them for ten days, he pawned 
them for Ra. 22, and took the money to 
Po Yon, one of the men whom he had met, 
handed it to him and received Rs. 5 hack. 
Maurg Tok Hla and the persons implicated 
by him were brought before a Magistrate 
with a view to committal for trial. 

In his examination before the commit- 
ting Magistrate, Tok Hla told a more 
elaborate story, giving many more details 
as to how Ma Kalema had met her death, 
In this version he stated that one Kyaw 
Shein had admitted that he had attempted 
to abduct Ma Kalema, but -unfortunately 
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when he shut her month and squeezed her 
throat she died. Tok Hla went with 
them to the place where Ma Kalema’s 
dead body was, and it wasthen decided 
that the best thing to do would be to 
make injuries upon the body so that it 
might be thought that she was robbed of 
her property: this was done and they all 
drank her blood in taking an oath of 
secrecy. Tok Hla then received the chain 
and ihe ear-rings which he rawned. At 
the trial, Tok Hla was charged under 
s. 414, Indian Penal Oode, as well as 
under s. 302, Indian Penal Code. Tok Ala 
pleaded not guilty to both charges, but 
when, afier the case for the prosecution 
had been cicsed, he was called upon for 
his defence. Tok Hla denied that he had 


committed the murder, bat admitted that’ 


he had ccmmitted an offence under s. 414, 
Indian Penal Ccde. The learned Sessions 
Judge acquitted the other accused, but 
convicted ‘ck Hla under s. 302, read with 
s. 34, Indian Penal Code. He further 
acquitted him of the charge under s. 414, 
Indian Penal Code, giving no reasons 
therefor. On appeal to this Oourt the con- 
viction of Tok Hla was set aside. In the 
opiion of the Bench he should have been 
convicted under s. 414, Indian Penal Ocde. 

The order of acquiltel of an offence 
under. s. 302, Indian Penal Code, was 
peste on March 23, 1937, the appellant 
aving been convicied on February 2, 1937. 
On May 10, 1937, the Local Government 
filed an appeal aguinst the order of 
acquittal passed by the Sessions Judge in 
favour of Tok Hla in respect of a charge 
under 6. 414, Indian Penal Code. T have 
heard the leained Government Advocate 
and the learned Advocate appearing on 
behalf of Tok Hla. There can be no 
doubt that Tok Hla has committed an 
offence punishable under s. 414, Indian 
PenalCode, and thet ke ought to have been 
convicted thereunder. The charge was one 
which cculd be framed against him at the 
triel under s, 256, Onmuinal Procedure 
Oode. lhe property had clearly been mis- 
appropriated from a dead person, and, 
thereiole, was siolen property which he 
voluntanly assisted in disposing cf. It 


may be noted that the finger-print expert - 


deposes that the fingerprinis on the pawn- 
tickets relating to these articles are those 
of Tok Hla. 1 shall, therefore, allow this 
appeal and convict Maung Tok Hja of an 
offence punishable under s. 414, Indian 
Penal Ccde. It was urged that some con- 
sideration should be given to the fact that 
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the appeal was filed three months and 
eight days after the original order of ac- 
quittal. It (?) was laid down in Emperor v. 
U San Win (1) that the Government should 
file an appeal against an acquittal with all 
reasonable expedition, and executive in- 
structions have been issued to the effect that 
such appeals should be filed not later than 
three months after the date of the order 
of acquittal; in the present case that period 
has been exceeded only by eight days. In 
the inievim there has been an sppeal 
against his conviction by the respondent, 
and the present appeal appears to have been 
suggested by the order passed on the res- 
pondent’s appeal. Inthe circumstances I 
am not prepared to hold that there has 
been an unreasonable delay in the filing 
of the appeal. Between March 23, 1937, 
and May 10, 1937, there was an interval of 
about ten days, when the Courts were 
closed for the Easter hclidays and the 
Burmese New Year. 

Now, on his own admission, the respon- 
dent knew that his wife’s cousin bad met 
her death owing to violent treatment by 
other persons: instead of at once giving 
information tothe Police about the matter 
or even tothe deceased's relatives, he took 
advantage of her death to his own profit. 
It would appear that he would never have 
given any information unless he had þe- 
come suspected and arrested and it had 
become known that he was the person who 
pawned the jewellery: even then he does 
not appear to have told the truth about the 
matter—judging from the difference bet- 
ween his story as given to the Magistrate 
before whom he made the confession and 
the story as given before the Oommitting 
Magistrate. He is a young man of 19 years 
of age. No previous convictions have been 
proved against him. The maximum sen- 
tence for such an offence as that for which he 
has been convicted is three years’ rigorous 
imprisonment. The circumstances are about 
as bad as they could be, and in my opinion 
this is a case in which the maximum sen- 
tence ought to be inflicted. I, therefore, 
direct that Maung Tok Hla do suffer three 
years rigorous imprisonment. 

B. i Order accordingly. 


(1) 10 R 312; 138 Ind. Cas. 523; A I R 1932 Rang. 
146, 1932 Or, Oas 709; 33 Or. L J 701; Ind, Rul (1933) 
Rang 170, 


1938 


MADRAS HIGH COURT 
Civil Revision Petition No. 406 of 1935 
October 22, 1937 


BURN, J. 
KUMARA ALAGU SAMAYYA NAIOKER— 
PETITIONER 
veTSUs 


Tag MADRAS HINDU RELIGIOUS 

ENDOWMENTS BOARD, TaBOUGEH ITs 
PRESIDENT at MADRAS, AND ofHEES— 

RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927;, ss. 9 (5), 84, 84 (DJ—Erxpression ' n 
hereditary’ tn cl. 5, 8. 9, meaning of—Provisions 
made by founder, if must continue to be in force 
at time of petition under s. 84— Application under 
8. 84 (2)—District Judge not dealing with second part 
of cl 5, 8. 9—Revision, if lies—Ctvil Procedure Code 
(Act V of 1908), s. 115. 

The expression “has been hereditary” in sub-s, 

5 of s. 9, Madras Hindu “Religions Endowments 
Act must be construed as meaning “has been 
and continues to be hereditary.’ But the 
same interpretaticn must not be put upon the 
words “the succession to the trusteeship whereof 
has been specially provided for by the founder.” 
The provision for the succession to the trustee- 
ship of a religious institution which is made by 
- the founder of it is something which is done once 
for all ab or about the time of the foundation. It 
would be a misuse of language to say that these 
worgd4 in sub-s. 5 imply that the provision made 
by/the founde: must continue to be in force at the 
tine ofthe petition under a. 84. Kallepalle Krishna- 
wurthi v. Madras Hindu Religious Endowments Board, 
(1), relied on. ' 
Where upon an application unders 84 (2) of the 
ras Hindu -Religious Endowments Act, the 
trict Judge does not deal with the second part 
the definition ‘of an ‘excepted temple’ in ol 5, 
, his omission to do so will justify interference 
yevision under s. 115, Oivil Procedure Oode. 


Q. R: P> under ss. 115 of Act V of 1902 
and! 107 of the Government of India Act, 
praying the High Court to revise the order 
of the District Court of Trichinopoly in O. P. 
No. 34 of 1934. 

Mr. K.G. Srinivasa Ayar, for the Peti- 
tioner. 

Messrs. A. V. Narayanaswami Iyer, P.W. 
Ranjamannar and K. Parasurama Iyer, for 
the Respondents. 

Judgment.—This is a petition to revise 
the order of the learned District Judge of 
Trinchinopoly in O. P. No. 34 of 1934. 
That wasan application by the present 
appellant under s. 81 (2) of the Madras Hindu 
Religicus Endowments Act II oz 1927, pray- 
ing the learned Judge to set aside the order 
of the Religious Endowments Board dated 
December 6, 1933, declaring the temple of 
Sri Kalyana Narasimhaswami at Ramagiri, 
Karur Taluk, to be'a non-excepted temple. 
The learned District Judge held that the 
temple-was a non-excepted temple and 
accordingly dismiased the petition. 
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The learned Oounsel for the petitioner 
has drawn my attention to the definition . 
of “excepted temple” in s. 9 (5) of the Act. 
That is as follows: “Excepted temple” 
means and includes a temple, the right of 
succession to ths office of trustee or the 
Officers of all -the trustees (where there 
are more trustees than one) whereof has 
been hereditary, or the succession to 
the trusteeship whereof has been special- 
ly provided for by the founder.” It is 
obvious from this definition that there 
can be two grounds upon which a temple 
may be found to be an excepted temple. 
The first category is temples in which the 
1ight of succession tothe office of trustee 
is hereditary. The second category consists 
of temples the succession to the trusteeshbip 
whereof has been specially provided for 
by the founder. The learned District Judge 
in his order has considered only the 
first category and not the second. He has 
found on the admission of the appellant 
himself that succession to the office of 
trustee in the temple’ has not been in 
practice hereditary for at least seventy 
years, The learned District Judge has 
held that therefore the temple cannot be 
considered to be an excepted temple. The 
learned Oounsel for the petitioner contends 
that on the evidence produced before the 
learned District Judge, he would be able 
to show that the succession to the trustee- 
ship of the temple was specially provided 
for by the founder. The learned District 
Judge has not adverted to this part of the 
definition and his omission to do s9 will 
justify interference in revision under s. 115, 
Oivil Procedure Code. 

The learned Counsel for the Religious 
Endowments Board is not able to argue that 
the learoed District Judge did deal with the 
second part of the definition of “ excepied 
temple.” It has been held by Varadachariar, J. 
in Kallepalle Krishnamurthi v. Madras 
Hindu Religious Endowments Board (1), that 
the expression “has been hereditary” in sub- 
s. 5 of 8. 9 must be construed as meaning “has 
been and continues to be hereditary.” The 
learned Oounsel for the 2nd respondent, 
the trustee appointed by the Religious 
Endowments Board, contends that the same 
interpretation must be put upon the words 
“the succession to the trusteeship whereof 
has been specially provided for by the 
founder.” This contention, L think, cannot 
be accepted. The provision for the suc- 


(1) 50 M. 245; 158 Ind. Oas. 733; (1935) M. W. 
N. 181; 69 M L‘J 381; 49 L W 647;A I R 1935 
Mad. 921; 8 RM 349. 
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cebsion to the trusteeship of an institution 

“like this which is made by the founder of 
it is something which is done once for 
all at or about the time of the foundation. 
It would be a roisuse of language to say 
that these words in sub-s. 5 imply that the 
provision made by the founder must 
continue to be in force atthe time of the 
petition under s. 84. The learned Oounsel 
for the second respondent contends that 
there was no evidence before the learned 
District Judge upon which he could have 
found that the succession to the trusteeship 
of this temple had been specially provided 
for by the founder. That is a question into 
which [am not prepaied to go for the 
simple reason that it has not been considered 
by the learned District Judge. 

For these reasons, the order of the learned 
District Judge is set aside and the petition 
is ordered to he restored to file and 
disposed of according to law upon the 
evidence already recorded by and produced 
before the learned District Judge. The 
costs of this petition will abide the 
result and will be provided for in the decrea 
of the District Court. 


N.B. Order accordingly. 





RANGOON HIGH COURT 
Criminal Appeal No. 483 of 1937 
June 16, 1937 
Rosreats, ©. J, 

MAUNG SBIN HLAING AND ANOTHER 
— A PPRLLANTS 
VETEUS 


Tus KING-— RESPONDANT 

Penal Code (Act XLV of 1860), 8. 330—Conviction 
under, for stealing bicycle—-Accused young boy of 
respectable parentage and good education and first 
offender—Sentence of whipping, tf faa as 

A young man may be given a fresh start in life 
and should not, unless itis imperatively necessary, 
be gent to prison, but that because a young man has 
well-to-do parents or because no particular reason 
can be assigned for his breach of the law is no rea- 
son why he should escape punishment altogether. 

Where, therefore, 8 young boy of 19 years of res- 
pectable parentage and good education was convict- 
ed for the first time under s. 380, Penal Code, for 
stealing a bicycle and was sentenced to suffer a 
penalty of 20 lashes : 

Heid, that one of the surest guarantees that could 
be given against the commission of offences of this 
kind by anyone was the certainty that when the 
offence was committed and detected, the accused per- 
gon would not go unpunished. The sentence of 
whipping passed was, therefore, right even though 
the boy wasthe first offender. 

Or. A. from an order of the Honorary 
Magistrate:(Second Bench), Rangoon, dated 
April 8, 1937. 3 f = 

Mr. J. B. Sanyal, for the Appellant, 
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Judgment.—In this case Mr. Sanyal 
has made a very strong appeal on behalf 
of his client Maung Sein Hlaing who was 
convicted of stealing a bicycle and sentenc- 
ed by the Second Bench of Honorary Magis- 
trates, Rangoon, to suffer a penalty of 20 
lashes under the Whipping Act of 1909; 
and it is said that the sentence is harsh 
and excessive and the proper course for 
the Magistrate to have employed was to 
have bound the offender -over under the 
provisions of s. 562, Oriminal Procedure 
Code, having regard to his age, character and 
antecedents and to the circumetances in 
which the offence was committed. 

The facts show that the appellant is a 
young man of respectable parentage and 
good education, whois 19 years of age, and 
certainly not only old enough to know 
better but of an age when his conduct can 
no longer be regarded as a mere boyish 
prank. The cycle which he stole had been 
left outside the Oushing High School by 
one of the pupils and it was only by a very- 
lucky chance that its whereabouts was 
discovered. It was pawned for a sum of 
Rs 60, or thereabouts, by the appellant, 
and his Qoursel explains to me that he was 
not in want; and there seems to be no 
reason assigned why he was in need of 
money. Iam asked to say, first, that this 
is a case of sudden temptation, and, 
secondly, the fact that the appellant had 
not been convicted before renders it un- 
desirable that he should be subjected to a 
penalty now. I think there is much to be 
sail in favour of the view that a young 
man may be given a fresh start in life and 
should not, unless it is imperatively neces- 
sary. be sent to prison, bui [ entirely dis- 
agree with the viev that because a young 
man has well-todo parents or becausa no 
particular reason can be assigned for his 
breach of the law he should ina case like 
this, escape punishment altogether. I am 
giad to hear it said that his parents pro- 
pose to look after him carefully and to 
look after him in such a way that he is 
not likely to repeat this. [ think one of 
the surest guarantees that can be given 
against the commission of offences of this 
kind by anyone is the certainty that when 
the offence is committed and detected the” 
accused person will not go unpunished. I 
therefore think that the sentence passed 
by the Honorary Magistrate was right. 
The appeal is dismissed-and the sentence 
of whipping will stand. fi 

5. Appeal dismissed. 
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OUDH CHIEF COURT 
Second Rent Appeal No. 27 of 1936 
April 4, 1938 
YORKE, J. f 
Musammat MAHADEI—P.aIntTIFe— 
APPELLANT 
VET8US 
ISH W ARI AND aNoTtazr—Dgvenpants— 
RESPONDENTS. 
Evidence—Burden of proof—Ezecution of docu- 
ment by illiterate Muhammadan lady—Hzxecutant 
conducting her business personally, she not betng 
pardanashin—FBzecution admitted but knowledge of 
nature of dontents dented—Burden lies on her to 
prove her allegattons—Pardanashin lady. ae 
Where’an illiterate Muhammadan lady whois in 
the habit of conducting her business personally, 
- who comes before the Oourt and gives evidence in 
open Oourt, executes a receipt which execution is 
admitted by her, burden is on her to prove that she 
was not aware of the true nature of the contents of 
the document or that she was misled before affixing 
her thumb impression on it. Farid-un-nissa vy, 
Mukhtar Ahmad (1), Hubraji v. Chandra Bali (2) 
and Lala Kalyan Mal, Receiver of the Firm Bahi 
- Mal-Manohar Das v. Ahmad-ud-dtn Khan (4), distin- 
ished, Chandu Mal v. Mahmud Hassan (5) and 
Mohamad Sadiq Khan v. Masihan Bibi (6), relied 
on, 


S.R A. against the order of the District 
Judge, Bara Banki, dated December 21, 1935. 

Messrs. M. H. Kidwat and R. S. A. 
Kidwai, for the Appellant. 

Mr. Shankar Sahai Srivastava, for the 
Respondents. 


Judgment —This is a second appeal by 
Musammat Mahadei from a judgment of 
Mr. R.F. S. Baylis, District Judge of Bara 
Banki allowing the defendants’ appeal and 
setting aside the judgment and order of 
the trial Court decreeing the plaintiff's 
claim. 

Musammat Mahadei had on January 21, 
1935, inatituted a suit for arrears of rent 
claiming a sum of Rs. 108 On April 4, 
1935,at the time of framing issues, the 
defendants produced a receipt Ex. 45, 
wherein it was stated that there had been a 
panchayat and that after a settlement 
between the parties (bahmi fatsla) the 
defendants had paid Rs. 45 for which this 
receipt was written, and it was further stated 
that nothing -further was due from the de- 
fendants. It does not appear that there 
was any denial of this receipt other than 
an oral statement by Oonnsel, but there 
must have been some oral statement be- 
cause an issue was framed in the following 
terms : 

“Was there any panchayat between the parties 


about the rept of the plots and was receipt written 
with consent of the plaintiff’? 


From the manner in which this issue is 
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framed, it is clear that the burden of proof 
was placed in the first instance on the 
defendants. The learned Assistant Gol- 
lector has not given any separate decision 
on this issue, He has said that the plain- 
tiff had denied: the contents of the receipt 
and said that she was paid Rs. 45 and told 
that the balance would be paid on another 
date. He went on to remark, 

“the only point that was to decide is whether there 
was any panchayat and it was explained to the 
plaintiff. About this she says she is an illiterate 
old woman, She admits that she affixed her thumb 
impression. No reliable witnesses have bean pro- 
duced on behalf of the defendants who made the 
panchayat.” 

He goes on to say that of Gaya Prasad 
and Asa Ram who have been produced, 
Gaya Prasad’s character is most suspicious 
and he does not believe that witness’ state- 
ment that the contents of the receipt were 
written with the consent of the plaintiff 
and he does not believe Asa Ram also. He, 
therefore, -proceeded to decree the whole 
claim less the sum of Rs. 45 which was 
admitted to have been paid. 

In the lower Appellate Uourt a number 
of points were put forward but the really 
crucial point was whether this receipt was a 
receipt for Rs. 49 only and nothing more 
or whether it was also an acknowledgment 
by the plaintiff that nothing further was 
due from the defendants. The learned 
District Judge held that the burden of 
proof had been wrongly placed by the 
trial Court on the defendants. He took 
the view that where the Court had before 
it a receipt which was partially admitted 
by the plaintiff herself, it lay upon the 
plaintiff to satisfy the Court that this 
receipt was executed by her under mis- 
apprehension. 


Learned Oounsel for the plaintiff-appel- 
lant contends that the decision of the 
lower Appellate Court which has been arriy- 
ed at by changing the onus of proof in 
this manner must be set aside on the view 
that the burden of proof really did lie upon 
the defendants, and as the trial Court has 
held in clear terms that they failed to dig- 
charge that burden of proof, the trial Court 
rightly decreed the suit for the full amount 
claimed, subject, of course, to the pos- 
sibility that in the lower Appellate Court 
any other points raised but not decided 
by the learned. District Judge could affect 
the ultimate decision of the case. Learned 
Counsel in this connection relied on the 
ruling reportedin Farid-un-Nisa v. Mukhtar 
Ahmad and another, L'R. 52 I. A., p 342 
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(1) wherein a number of propositions were 
“laid down in regard to what must be proved 
in the case ofu document executed by a 
Muhammadan woman who was illiterate 
and pardanashin. It was there held that 
the defendant mutawallts had not dis- 
charged the onus upon them which was 
to prove that the actual import of the wakf- 
nama admittedly executed by the lady had 
been brought home to the mind of the 
grantor, and that,- therefore, it was not 
binding upon her. Reliance was also 
placed on a judgment of this Court reported 
in Hubraji, Mst. and othera v. Chandra Bali 
and others,5 O. W. N , p. 677 (2). That was 
a case of a pardanashin lady, but at 
p. 684* the case of an illiterate person was 
considered at some length that is the case 
in connection with’ the requirements 
of the law in regard to proot of execution 
of a document, and it was remarked: 

“In the case of an illiterate person it has always 
been held that something more is required than 

roof that the executant made 8 mark on the 
aires and that knowledge of the contents of 
the document cannot be inferred from the fact that 
_he marked the document”. 

In that case a passage was quoted from 
the case of Foster v. Mackinnon (3) which 
runs as follows :— 

“It seems plain on principle and on authority, 
that if a blind manor a man who cannot read, or 


who for some ieasen (not implying negligence) 
-forbears to read, has a written contract falsely 


< read over to him, the reader misreading to such a 


- decree that the written contract is of a nature 
‘altogether different from the contract pretended to 
be read from the paper which the blind or illiterate 
Iman afterwards signs, then ‘at least if there be no 
negligence, the signature so obtained is of no forse, 

And it is invalid not merely on the ground of 
fraud, where fraud exists, but on the ground that 
the mind of the signer did not accompany the 
signature. in other words that he never intended 
to sign and, therefore, in contemplation of law 
never did sign, the contract to which his name is 
appended,” 

In a subsequent case reported in Lald 
Kalyan Mal, Recetrer of the Firm Sahi 
Mal Manohar Das v. Ahmad-ud-Din Khan 
and another, 11 O. W. N, p. 1081 (4), 
their Lordships of the Privy Council held 
tbat in the case of a document executed 


(1) 53 IA 342, 89 Ind. Oss. 649;20 W N 668; A 
I R1925 PO 204: 49M LJ 758; 4% A 703; 30L 
‘3531; 38 ALJ1000; 28 O O 338; (1925) M W 
918; 12 O LJ 656; 30 O W N 337; 2 Bom. L R 193 


k 2) 50 WN 677; 111 Ind. Cas. 829; AIR 1928 
Oudh 388. 
so as. 4 O P 704; 38 LJ O P 310; 20 L 1.887; 


(4) 110W N 1081; 151 Ind. Oas. 45;7 R PO 54; 
AI R1924 P O 208; (1934) A LJ 209; 62M L J 
361; 40 L W 415; 60 OLJ 188; $6 Bom. L R 981; 
(1934) M W N 976 (È O). 

Pago of 5 O. W. N.—{Ad.] 
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by.a pardanashin woman, it is not sufficient 
to show that the document was read over 
to her; it must further be proved that she 
understood its nature and effect. The 
quantum of evidence required to discharge 
the onus must depend upon the circum- 
stances of each case. 

On behalf of the respondent it is cone 
tended that the plaintiff-appellant is not 

a pardanashin lady and it was never until 
aes suggested that she was. On the con- 
trary the trial Oourt says merely that she 
is, an illiterate old woman and ‘in fact she 
Came and gave evidence in open Court 
and by admission she went to the house 
of Gaya Prasad atthe instance of the de- 
fendants in connection with the writing of 
the receipt. Learned Counsel has relied 
on a raling of the Lahore High Oourt 
reported in Chandu Mal v. Mahmud Hassan, 
A. I. R. 1926 Lahore, p. 692 (1) (5) where it 
was held that where the execution of a 
document is admitted, the onus is on the 


„executant to prove that he did not ander- 


4 


stand its terms, even if he is an illiterate 
person. That is the gist of the ruling as 
stated in the head note and is indeed the 
proposition on which the decision is based 
although it is not so stated in terms. 
Learned QOounse] further referred to a rul- 
ing of the Patna Hight Court reported in. 
Muhammad Sadik Khan v. Masihan Bibi, - 
I. L. R. 9 Patna, p. 417 (6) where the 
same proposition that the quantum of evi- 
dence required in cases of execution of 
documents by pardanashin ladies varies 
was supported and it was in effect held that 
the proposition laid down in Fartd-un- 
Nisa v. Mukhtar Ahmad and another, L, 
R. 521. A, p. 342 (1), was not applicable 
word for word. Tne learned J udges remark- 
ed that obviously each case must depend 
upon its own circumstances. 

The position which [ have to consider 
in the present case then.is that the plain- 
tiff-appellant though illiterate, is a woman 
who was in the habit of conducting her 
own basiness. She comes to Oourt and 
gives evidence in open Court and in regard 
to this particular receipt she does not say 
that she was deceived by its being read 
out to her falsely, thatis by the conceal- 
ment of the clause stating that nothing 
remained due from the defendants, but 
she says that although she was in the 
habit of doing her own business and she 


(© A I R1926 Lab, 6925.97 Ind. Oss. 71; 97 PL R 
WO 9 Pat. 117; 185 Ind Oas. 153; 1LPL T 439; 


-Ind. Ral, (1930) Pat. 510; A LR- 1980 Pat. 452. r 
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knew that she was doing, she put her 
thumb impression cn tkis document on 
the mere ` statement of someone that it 
was nothing but a receipt for Rs. 45. She 
in fact admitted that she herself had been 
negligent to the extent of not having had 
it read over. [t seems to me that in these 
circumstances whereever the burden of 
proof was placed under the issue, it really 
lay on the plaintiff herself to establish by 
evidence that what she had alleged was 
correct. There was prima facie evidence 
before the lower Appellate Court although 
it had been disbelieved by the trial Court 
which was sufficient to discharge any onus 
that lay upon the defendants, and in these 
circumstances, [am not prepared to hold 
that the lower Appellate Court wrongly held 
that in the circumstances of the case the 
burden lay on the plaintiff to show that 
the documet was executed under fraud or 
misrepresentation. It was admitted that 
there were other witnesses who could have 
proved that fact. 

The lower Appellate Court, therefore, 
rightly allowed the appeal and dismissed 
the plaintiff's suit. I find no force in this 
second appeal and dismiss it accordingly 
with costs. 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Oriminal Appeal No. 621 of 1937 
: December &, 1937 
_ Henpgeeon, J. 
' RANJIT SINGHA ROY — APPELLANT 
4 VETSUB 7 


: EMPEROR— RESPONDENT 

‘Calcutta Police Act (IV of 1866), se. 44, 47—Search 
of room alleged to be used as gaming house—Ac- 
cused not present at search—S. 47, 1 applies to him 
~-No evidence that he was owner of room or that 
he took commission. for allowing it tobe used as 
gaming house—Only betting material found in room— 
If suficient for conviction. 

Where a person ia charged for keeping a common 
gaming house and also for permitting his room to be 
used as a common gaming house and he js not pre- 
sent in the room atthe tıme of the search the pro- 
visions of s. 47 of the Calcutta Police Act,do not 
apply to him peisonally and when there is no evi- 
desce at all to show,that the person is the owner 
or occupier of the room or that he real.zes commis- 
sion for allowing other persons to use the room for 
the purpose of carrying of the business of betting 
the mere fact that some betting-slips and racing 
literature was found in the room is not vsuffici- 
ent to convict the person under s. 44, 

Messrs. Santoshi K. Basu and Ajoy K. 
Basu, for the Appellant. 

Mr. Lalit Mohan Sanyal, for the Crown. 

Judgment.—The appellant is a clerk 
sérving in the Audits and Accounts De- 
A 
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partment of the Customs. The prosecutjon 
case apparently is that he bets with some, 
of his fellow clerks and with other outsiders. 
At any rate, an outsider named Rabindra 
Nath Dutt who describes himself as a 
tailor says that the appellant had a bet with 
him and thatthe appellant refused to pay 
him his winnings. This annoyed Rabindra 
very much and he gave information to the 
Police. He eventually made a sworn state- 
ment before one of the Deputy Oom- 
missioners and the Deputy Commissioner. 
granted a warrant under the provisions 
of s 46, Calcutta Police Act. The 
room which was supposed to be the 
common gaming house was searched and 
three persons, with whom we are not 
concerned in this case, and some betting 
slips and racing literature were found in 
the room. The appellant was eventually 
prosecuied under s. 44 of Act IV of 1866. 
The learned Magistrale has convicted him 
for keeping a common gaming house and 
also permitting his room to te used as a com- 
mon gaming house. I regret to say that the 
findings of the learned Magistrate are quite 
insufficient to sapport this conviction and 
this was candidly conceded by the learned 
Advocate who appeared on behalf of the 
Orown. The appellant was not present in 
the room atthe time of the search at all. 
In consequence, the provisions ofs. 47 do 
not apply to him personally. It can, 
however, be urged on behalf of the Crown 
that the finding of the betting materials 
is evidence that this room was used as a 
common gaming house. But that is quite 
insufficient to warrant ‘the conviction of the 
appellant. 2 on 
- The definition of a “common gaming 
house” in s.3 has been’ explained in this 
Court more than once. There is no evidence 
at all that the appellant is the owner 
or occupier of this room. He very 
obviously is not. The prosecution had 
therefore to limit themselves to trying to 
prove that he had the use of it and that 
he then used it as a common gaming house. 
The only evidence isto be found m the 
deposition of P. W. No. 4, Rabindra, who 
gave the original information to the Police. 
He stated that the appellant bets with 
him. That is not enough to make premises 
acommon gaming house. He then went on to 
say that the appellant deducts 124 per cent, 
of the winnings ss broker's commission. 
Now, I could well understand that evidence 
if the case were that the bets were made 
by somebody else. But there is no evi- 
dence at allto suggest that the appellant 
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realizes this commission for allowing other 
persons touse the room for the purpose of 
carrying on the business of betting. Not 
only is this witness a man who had a 
grudge against the appellant for refusing 
to pay his winnings; he was further a man 
who undoubtedly told lies, because he 
tried tomske out that the appellant was in 
the room at the time of the search, although 
the Police Officers who are quite disinterested 
witnesses swear that he was not. 

As this conviction depends on the evi- 
dence of one unreliable witness, it cannot 
possibly be supported. The appeal is 
allowed, the conviction and sentence are set 


aside and, tke fine, if paid, will be re 
funded. 
8. Appeal allowed. 


See ETAL I 


LAHORE HIGH COURT 
Second Civil Appeal No. 901 of 1928 
March 11, 1935 
COLDSTREAM AND JAI LAL, JJ. 
RELU MAL AND ofHeRs—DEFENDANTS 
— Â PPB LLANTS 
vergus 
MUKANDI LAL—-PLAINTIFP AND OTHERS —- 
DEFENDANTS RESPONDENTS 
Custom (Punjab)—Evidence, documentary—Partias 
not agriculturtsts or of important land holding class 
~—Mutation record, +f of prime stgntficance—Succes- 
sion—-Collaterals—Aggarwal Bantas of Ambala Dis- 


No doubt documentary evidence in cases of custom 
is ordinarily of great importance but in the case 
where the parties are not agriculturists or an jm- 
portant land eee e absence of copies of 
mutation records—the kind of documentary evidence 
commonly produced to prove custom —is not of prime 


significance. h 
: Among the Aggarwal Banias of the Ambala Dis- 


trict there is a custom by which the collaterals 
succeed in preference to the daughter. 

S. O. A. from the preliminary decree of 
the District Judge, Ambala, dated Janu- 
ary 31, 1928. 

Messrs. M. C. Mahajan, Shamair Chand 
and Qabul Chand, for the Appellants. 

Mr. Tek Chand, for the Respondents. 

Mr. Yashpal Gandhi, for the Plaintiff 
(Musammat Jhando) 

‘Coldstream, J.—One Rama Nand, an 
Aggarwal Bania of Raipur in Tahsil 
Naraingarh, District Ambala, died in 1896 
leaving a widow Musammat Chhaoni and a 
daughter MusammatJhando. After Musam- 
mat Chhaoni’s death Rama Nand's landed 
prorperty which had been acquired by 
himself was recorded by muation in the 
revenue records as having passed to his 
collaterals, namely Mukandi, his nephew, 
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Kasturi, Bichha and Ram Rattan, the 
grandsons of his brother Mula and Sawan 
Ram, the grandsons of his brother Girdhari. 
No land was recorded as the property of 
his daughter Jhando. In May 1925, four 
months after the mutation had been 
effected, Mukandi instituted the suit from 
which this appeal arises for partition of 
Rama Nand's property against Sawan Ram 
and the descendants of Mula. Sawan Ram 
admitted the claim. The descendants of 
Mula resisted the sait putting forward 
the plea that Rama Nand’s property ought 
tc have passed to his daughter Jhando in 
whose presence the plaintiffs could not 
take possession of any part of ite The main 
issue in the case was whether the colla- 
terals of Rama -Nand were by custom 
entitled to succeed to his property in pre- 
ferenve to his daughter. Musammat Jhando, 
when she was impleaded as a defendant, 
after first admitting in her jawab-t-dawa 
that the defendants were entitled to the 
property, went on to state that she was 
her father's heir. On the evidence pro- 
duced by the parties the Senior Subordi- 
nate Judge, Ambala, decided that the 
special custom pleaded by the plaintiff had 
been proved and gave a decree for parti- 
tion of eight pieces of house property and 
Rama Nand’s share in the ancestral 
haveli. Musammat Jhando and the des- 
cendants of Mula preferred appeals to the 
District Judge of Ambala. Tne appeals. 
were dismissed and the descendants of Mula 
have come to this Court on further appeal, 
a Gertificate under s. 41, Punjab Oourts Act, 
having been granted by the District Judge. 
It is contended before us by appallants’ 
Counsel that the onus lay heavily upon 
plaintiff to show that the parties followed 
the special custom pleaded and that the 
evidence on the record upon which the 
lower Courts have relied is wholly inade- 
quate to justify a finding in favour of a 
custom clearly at variance with Hindu 
Law which is ordinarily followed by the 
parties in matters of succession. He 
referred us to a number of rulings in 
which the evidence produced has been 
held insufficient by the Indian Uourts to 
establish the customs pleaded by the pal- 
ties, including some which have stressed 
the importance of documentary evidence 
in such cases. These judgments, however, 
are not in my opinion relevant. It is for 
the Court to decide in each case upon the 
evidence before it what has and wrat has 
not been proved. No doubt documentary 
evidence in such cases is ordinarily of 


1938 


great importance but in the present case 
where the parties are pot agriculturists or 
an important land holding class, the 
absence of copies of mutation records—the 
kind of documentary ‘evidences commonly 
produced to prove custom—is not of prime 
significance. 

_ In the plaintiff's evidence reference was 
made to no less than 86 instances of suc- 
cession among Aggarwal Banias of the 
District in support of the custom which 
he pleaded. The Senior Subordinate Judge 
had relied on 35 of these as supporting 
the plaintiff's case. The learned District 
Judge, however, rejected 13 out of the 35 
as, In his opinion, they did not afford 
any valuable indication of the custom in 
respect of self-acquired property. The 
Temaining 22 the learned Judge found 
were of assistance. Seven of these, how- 
ever, bad been attacked by the appellants’ 
Counsel on Various grounds in some of 
which the learned District Judge found 
force. But even if these seven instances 
were eliminated, the remaining 15 provid- 
ed in his opinion a sufficient quantum of 
proof to justify his concurrence in the 


finding of the Senior Subordinate Judge to. 


the effect that the custom was proved. 
The evidence produced by the defendants 
on the other side was meagre. Five in- 
stances only were alleged in which a 
daughter had excluded collaterals. These 
wers all found by the District Judge to be 
cases of gift or cases in which it was not 
clear whether ithe deceased had left any 
collaterals or not. 

. We have: been taken through all the 
instances on which the lower Appellate 
Oourt has relied and have referred to the 
evidence in support of them. ‘Taree of 
these, [ think, do not help the appellants. 
In the case of Dwarka Das (No. 2 at p 6 
of the trial Court's judgment) in appears 
that there had been either a gift or the 
property had been forcibly appropriated 
by Tuls I can find no evidence in sup- 
port of the instance of Rajj: (No. 10). la 
the case of Raja Kam (No. 14 at p. 7 of 
the judgment) ihe property appears to 
have devolved by survivorship. ‘There is, 
however, no reason for rejecting as either 
inadmissible or irrelevant the other in- 
stances accepted by the learned District 
Judge. The fact that the present appel- 
lants allowed themselves to be recorded as 
Rama Nand's successors without pointing 
out that Musammat Jbando was an heir 
seems to me to add considerable support to 
the plaintifis’ case. In my opinion the 
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evidence in this case justified the Courts 
below in finding it established that the 
parties followed custom and that aceord- 
ing to their custom, the collaterals were 
entitled to succeed to Rama Nand's pro- 
perty. 1 would accordingly dismiss the 
appeal with costs. 

Jal Lal, J—I agree. - 

8. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Reference No. 31 of 1936 
January 21, 1937 
. Neeme, J. 
DASAUDHI RAM — PLAINTIFR 
vETESUS 

AJMER SINGH AND oTanes—DEFBNDANTS. 
Punjab Tenancy Act (XVI of 1887), s. 77 (3) (g) 
and (i)—Scops and applicabiltty—Transfer a land 
by occupancy tenant to landlord on condition to 
receive annual payment—Landlord recovering rent 
from his tenants—On landlord's death his son refus- 
ing payment—Suit by occupancy tenant for posses- 
sion in Revenue Court—-Lf instituted in proper 


Court. < 

Section 77 (3) (g) and (4), Punjab Tenancy Act, cover 
all conceivable causes of litigation between a land- 
lord and hia tenant qua tenant, An ox-tenant in 
that capacity can look for no relief outside the 
Revenue Courta. This principle would apply even 
if the tenant is out of possession, Akbar Hussain 
v, Karam Dad (5), relied on. 

An occupancy tenant transferred his land to the 
landlord on condition that the landlord should pay 
to him certain amount annually on account of the 
occupancy rights and himself get the rent from the 
tenants whom he might name The occupancy ten- 
ant received.the amount in the landlord's lifetime 


_ but on his death his son refused to pay. The 


occupancy tenant was not in physical possession of 
the land and the actual tenants were not oultivat- 
ing under him, He instituted & suit in Revenue 
Oourt to recover rent and possession of land: 

Held, thatthe suit was rightly instituted in the 
Revenue Oourt asit was by a tenant to establish 
a claim to a right of occupancy. Though the ten- 
ant was not in physical possession, he was in jurie- 
tic posseasion of the land and the landlord became 
his tenant when the land was transferred to him. 
The constructive possession of the tenant could not 
be said to have come to an end when the rent coag- 
ed to be paid. 

[|Case-law disouesed.] 

O. Ref. made by the Collector, Ambala, 
dated August 19, 1936. 

Mr. Mela Ram, for the Plaintiff. 

Mr. Tek Chand, for the Defendants. 


Order.—This is a reference to the High 
Oourt unders 100 (1) (a), Punjab Tenancy 
Act, aud the sole question for determina- 
tion is whether the suit in question was 
properly tried in a Revenues Court, The 
Plaintiff sued for possession of land as an 
occupancy tenant for recovery of Rs, 40 
on the following allegations: That he and 
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his, brother Khushi Ram were cccupancy 
tenants of the land in dispute. During 
the plaintiff's minority, his relations cul- 
tivated the Jand and paid rent (lagan 
malikana). Subsequently, Khushi Ram 
mortgaged part of the land to Dalip Singh 
owner of the land and father of the con- 
testing defandants. Later still, Khushi 
Ram transferred the land to Dalip Singh, 
on condition that Dalip Singh should pay 
to the occupancy tenants Rs. 20 per ennum 
on account of occupancy rights and him- 
self get the rent from tenants whom he 
might name. During the minority of the 
plaintiff and in the absence of Khushi 
Ram, plaintiff's maternal uncle received 
Rs. 20 per annum until 1933. Then Dalip 
Singh died and the contesting defendants, 
his sons, refused to pay any longer. 

The suit was filed in the Court of the 
Assistant Oollector, Rupar, who decided 
all the issues in favour of the plaintiff and 
decreed the suit. An appeal was- iodged 
to the Gollector and the first ground was 
that the suit was triable only bya Oivil 
Court. The Collector accepted this argu- 
ment and made a reference under s. 100, 
Tenancy Acs. The suit was lodged under 
s. 77 (3) (d) and ($). Olause (d) includes 
suits by a tenant to establish a claim to a 
right of occupancy. A “tenant” is defined 
ins. 4 ofthe Act asa person who holds 
land under another person and is, or but 
for a special contract would be, liable to 
pay rent for that land to that other person. 
It includes the predecessor and successor- 
in-interest of a tenant. Prima facie under 
the wording of the statute this was a suit 
by a tenant to establish a claim toa right 
of cecupancy. The Collector thought that 
the case was not triable in a Revenue 
Qourt because it was admitted .by the 
plaintiff that be was notin possession and 
that the actual tenants were not cultivat- 
ing under him. He also relied on certain 
rulings, Jott v. Maya (1), Skib Dayal v. 
Cnriragh Bibi (2) and Ram Kaur v. Khushal 
Singh (3). 

There is no formal admission on the 
record by the plaintiff that he was not in 
possession ; of course he sued for posses- 
sion and there is no doubt that he was 
not in physical possession. But accord: 
ing to the allegations in the plaint, I 
think he had been in juristic possession. 
According to the allegations inthe plaint 


(1)44 PR 1881. 

te 12 P R 1909; 1 Ind. Oas. 321;. 124P LR 
1908, 

(3) A I R 1980 Lah, $34; 128 Ind. Oas. 541; 31 PL 
R 615, 12 Leh L J 3l4. 
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Rs. 20 per annum had been paid to him 
or to persons on his behalf until June 1933 
and it was only on the death of Dalip 
Singh that Dalip Singh's: son had ceased 
to pay. According to these. -allegations, 
the landlord .became in a sense his tenant. 
When the rent ceased to be paid, I de not 
think that the constructive. possession of 
the plaintiff can be said to have come to 
an end. Of the rulings relied on by the 
Collector Jott v. Maya (1) was acase in 
which the alleged heirs of a deceased occu- 
pancy tenant claimed that they were en- 
titled to succeed to his holding but that 
the defendants, the proprietors, had wrong- 
fully prevented them from doing so. The 
suit was heard by the Civil Oourts and the 
Full Bench held rightly so. Shib Dayal v. 
Chiragh Bibi (2) followed Imam Din v. 
Peroz Khan (4) which was expressly over- 
ruled by Akbar Hussain vy. Karm Dad (5). 
The law as laid down in Skib Dayal v. 
Chiragh Bibi (2) ie, therefore, incorrect. 
Ram Kaur v. Khushal Singh (3) dealt with 
entirely a different point. There an occu- 
pancy tenant had alienated his rights, 
The landlord got the alienation declared 
void and obtained possession of the hold- 
ing. It was held that a suit by the tenants 
for possession of the occupaney holding 
was cognizable only by Civil Courts. The 
trend of recent rulings is to give full 
effect to the terms of s. 77, Tenancy Act, 
and to look with disfavour the limitations 
laid down, e.g. in Kesar Singh v. Nihal 
Singh (6), In Akbar Hussain v, Kam 
Dad (5) the plaintiff sued his landlord for 
recovery of posse3sion more than a year 
after dispossession. It was held that the 
suit was cognizable only by a Revenue 
Oourt. Imam Din v. Peroz Khan‘4) was 
overruled and Kesar Singh v. Nihal Singh 
(6) was distinguished. As subsequently 
pointed out in Cheta v. Baija (7) it was 
virtually overruled because the reasoning 
in Akbar Hussain v. Karm Dad (5) is con- 
trary to the reasoning in Kesar Singh v. 
Nihal Singh (6). In Akbar Hussain v. 
Karam Dad (5) LeRossignol, J., said: 
“Section 77 (3) (g) and (4) appear to me to cover 
all conceivable causes of litigation between a land- 
lord and his tenant qua tenant. My conclusion 18 


that an ex-tenant in that capacity can look for no 
relief ontside the Revenue Court" 


This would apply even if the plaintiff 
be regarded as out of possession. In my 
(44)64PR.898, | 
i 1918; 48 Ind, Oas, 8; A IR 1919 Lah, 475 
9 45P R 1801, 
(7 38; 105 Ind, Cas, 507; AI R19 . 
453; 29 P L R 489 (F B). malas 
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opinion, this suit was rightly heard in a 
Revenue.Court, and I return the case to 
the Oollector of Ambala for hearing in 
accordance with Jaw. “The plaintiff's ccats 
of this hearing, in the.High Wourt are to 
be borne by ‘the defendants- Nos. 1 to 5 who 
took the point in the grounds of appeal 
before the: Oóllèctór and supported the 
reference before me. _ 
-8. Ee og Case remanded. 
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LAHORE HIGH COURT 
Orimiial Appeal No. 809 of 1937 
November 8, 1937 
P _ ABDUL RASHID, J. 
. BINGHA KHOBI—Oonviort— APPELLANT 


VETSUS 
EMPEROR - Opposite PARTY 

Penal Code (Act XLV of 1:60), 8. 457—Mere recove 
of complainant's shirt from person of accused—I 
sufficient for ‘conviction under a. 457—Criminal trial 

~Uonfesston—Retracted—~Hvidentiary value against 
co-accwsed, 

The mere recovery ofa shirt alleged to belong to 

“one of the complamants, from the person of the 
acoused charged under s. 457, Penal Code, is not 
sufficient ras his conviction under 8. 457. 

A retracted confession may be valuable evidence 
against the accused making the confession but it is 
of “very little value against 8 co-accused. 

Or. A. from the order of the Special 
Magistrate, Punjab and Delhi at Lahore, 
dated January 20, 1937. 

©. Mr. &. N. Bali, for the Advocate General, 
for the Crown. | 

Judgment.—On January 28, 1936, a 
-burglary took place in the quarters of Rishi 
Raj Sarup and Oharanji Lal, railway clerka, 
at Panipat. Some shirts, coats and other cloth- 
ing belonging to the two complainants were 
carried away by the ao Four persons, 
namely Mubarak Ali, Singha, Lajja and 
Atu, were placed on their trial for this 
burglary under s. 457, Penal Oode. Atu 
was acquitted by the trial Court. Mubarak 
Ali and Singha were convicted under s. 457, 
Penal Qode, and sentenced to five years’ 
and nine months’ rigorous imprisonment 
respectively. Lajja was awarded a sea- 
tence of six months’ rigorous imprisonment 
under s. 411. The three convicts have pre- 
ferred separate appeals to this Court from 
jail which can be conveniently disposed of 
by one judgment. 

Singha, appellant, made a confession on 
‘April 7, 1936, and this was duly recorded by 
a Magistrate under s, 164, Oriminal Procedure 
Code. One snirt (bx. P3) belonging to 
one ofthe complainants was recovered from 
the house of singna on April 3, 1906. This 
evidence, in my opinion, establishes -the 
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guilt of Singha, appellant, beyond all 
reasonable doubt, and J, therefore, dismiss 
his appeal. The only evidence against 
Mubarak Ali, appellant, is that a shirt 
alleged to belong to one of the complainants 
was recovered from his person on February 
11,1936. This shirt has been identitied 
by one of the complainants as Lis property. 
Acoording to the confession of Singha, only 
one quilt, one durrie and one matiress were 
taken away by Mubarak Ali out of the 
articles stolen at Panipat. The stolen shirt 
did not fall to Mubarak Ali’s share More- 
over, the recovery of a shirt from the person 
of Mubarak Ali, in my opinion, is not 
sufficient for his conviction under s. 457, 
Penal Code. A retracted confession may be 
valuable evidence against the accused mak- 
ing the confession but it is of very little 
Value against aco-accused. In these cir- 
cumstances | am not satisfied that Mubarak 
Ali participated in the burglary in question. 
Accordingly I accept the appeal of Mubarak 
Ali, and acquit him. 

Three articles, namely a coat, a durrie 
and a quilt belonging to the complainants 
were recovered from the house of Lajja on 
February 12, 1936, that is, about three 
weeks after the commission of the burglary. 
This evidence, in my opinion, is sufficient 
for the conviction of Lajja, appellant, ander 
s. 411,Penal Code. I, therefore, dismiss 
his appeal. 

B. Order accordingly. 
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Hindu Law—Successton—Obstructed heritage—Male 
issus of acquirer, tf obtains interest by birth tn such 


ad seh : : : 

nder Hindu Law of Mitakshara the male issue 
of the acquirer does not obtai an interest by birth 
in the property which has descended as obstructed 
heritage. Ramayya v. Jagannadham (7), dissented 


om. 

[Case-law di ] 

N. O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Amrasti, dated January 12, 1934, in Misc, 
Oivil Appeal No. 08 of 1933, modifying the 
decree of the Court of Sub-Judge, First 
Olass, Amruoti, dated April 3, 1933, in 
Insolvency Case No. 171 of 1927, 


. in the eyes of the Hindu 


850: 
- Messrs. V. K. Rajwade and V. D, Kale, 
for the Appellant. < 


ents. 


Judgment —One Sadasheo owned 
S. N..5o0f Mauza Edlabad which forms the 
subject-matter of the present dispute. He 
died leaving a widow Musammat Sarjabai 
and two daughter's sons, Vyankat and 
Narayan, the daughter having pre-deceased 
him. Narayan had four sons of which 
Laxmikant was one. The first two res- 
pondents are sons of this Laxmikant. The 
relationship between these persons will be 
best illustrated by a genealogical tree: 


SADASHEO 
widow Sarjabai 


| 
E Daughter (pre-deceased Narayan) 


aman rt 














| 
Vyankat Narayan 


| 
| | | 
Laxmikant Balkrishna Pundalik 
| 





| 
Yadao 


se Ns ats 
| 
Shridhar Vasant. 


On June 23, 1927, Laxmikant applied to 
be adjudged insolvantand was so declared 
on February 17, 1928 The Official 
Receiver who is the- appellant here claims 
1-5th share inthe field in dispute on the 
ground that it isthe joint family proper- 
ty of Narayan and his four sons and that 


Laxmikant has 1-5th share in it. The 
appeal turns on that point. 
Property inherited from the maternal 


grandfather is Obtained by obstructed 
heritage. There is no doubt about that. 
The two kinds of properties are defined 
in the Mitakshara, Chap. I,s. 1, placitum 
3 of the book on inheritance. Unob- 
structed heritage is confined to property 
coming from the father, the paternal 
grandfather or paternal great- grandfather; 
every other kind of inheritance is ob- 
strucled. In the former case the son, the 
sons’ son and the son's son's son of the 
acquirer get a right by birth. The 
devolution is not on ihe acquirer alone 
but onthe co-parcenary, on all those who 

é Law form one 
bedy with him. The position is explained 
in Mulle’s Hindu Law, 8th Bdition, 
p. 234 and also in Masit Ullah v. Damodar 


‘OFFICIAL-RROBIVER, AMBOATI V. SHRIDHAR. (NAG.) 


Mr. K. V. Brahma, D. B., for the Respond- 


17410 
Prasad (1). There is thus no doubt about 
this and I nèed not enlarge upon the 
matter any further, ; 
` But trouble arises when the heritage is 
obstructed as here. Do the sons, grand- 
pons and the great grandsons in the male 
line get a right by birthin such a case’? 
As I read the Mitakshara they do not. 
It is not co-parcénary property in that 
sense, and that isthe view of Trevelyan 
in his Hindu Law, 2nd Edition, p. 235 
and of Mayne in his-Mayne’s Hindu Law, 
8th Edition, page 355. Golapchandra 
Sastri and J. O. Ghose are also of the 
same opinion: see Sarkar’s Hindu Law, 
7th Edition, p. 336 and J. G. Ghose’s 
Hindu Law, 3rd Edition, p.- 375. ? 
Iam aware that the Mitakshara give 
the sons a right by birth in the self- 
acquired property of their father though 
it gives them no right to challenge his 
alienations orto demand a partition in 
respect of it; at any rate, this -is.the 
sense in which it is now understoad, 
though the Madras High Court considered 
this isa departure from the strict Mitak- 
shara Law in Muttayan Chetty v. Shiragirt 


Zamindar (2). See Chap. I, s. 5, p. 10 
and also Ohap. I,s. -ls pp. 3 and 27. 


Also according to Golapchandra Sastri, on 
the father’s death the sons succeed by 
survivorship and not by descent, See 
Sarkar’s Hinda Law, 7th Edition p. 184. 
But thé matter 1s not of much practical 
importance so far.as the present case is 
cohcerhed:. in that sense the wives of 
¢o-parceners and” unmarried sisters and 
mothers are also members of thé co parce- 
nary and obtain certain rights in the co- 
parcenary property. See Sarkar’s Himdu 
Law, p. 362. But it cannot for a moment 
be contended that these rights would 
enable them to transfer or alienate their 
interests in the property or prevent the 
acquirer from dealing with it as he pleased. 
Therefore, when I use the expression ‘rights 
by birth’ in the course of this judgment it 
must be distinctly understood that I am 
not referring to the limited kind of rights ` 
which arise here. 

The verse in the Mitakshara dealing with 
the son's rights in the ancestral estate was 
unfortunately locsely translated by Cole- 
brooke. A more exact translation is given 
in Ghose’s Hindu Law, 3rd Edition, 

(1) 31 O W N 293; 98 Ind. Oaa. 1031; A I R 1926 P 
O 105; 53 I A 204; 48 A 518; 3 O W N 721; (1926) M 
W N 816; 24 LW 551;44 OL J 321; 51M Lu 793; 
28 Bom. L R 1402; 7 P LT 815; 25 ALJ1; 38 ML 
T 77 (P 0). i 

(2) 8 M 370 at p, 377. 
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P. 375 andis also referred to in Sarkar’s 
Hindu Law, ith Edition, p. 343. The 
Allahabad High Court deals with this in 
Jamna Prasad v. Ram Partap (3) and the 
Madras High Oourt in Karuppai Nachiar 
v. Sankara Narayanan (4). The verse is 
to be found in Ohap. I, s. l, p. 27 of the 
tepals and according to Ghose runs 
us :— 
. “Therefore, it is settled point i 
paternal or eed a ee > ponp eT 
_ Sastri gives it a slightly wider mean- 
ing, for, he says that the true meaning of 
the originat Sanskrit term pitamaha which 
Colebrook translated as “ancestral” is 
‘property inherited from the paternal 
grandancestor in the male line”. As it 
18 now settled that the great grandson in 
the direct male me is also included in 
e Co-parcenary Sastri is probably right 
though Setlor in his Collection of Hindu 
Law books on Inheritance translates the 
word as “grandfather” at p. 7. However 
-that need not detain us now. What is 
beyond doubt is that Colebrook’s use of the 
word “ancestral” in that particular verse 
is limited to ancestors in the male line 
and does not include ancestors in the 
female line. Their Lordships of the Privy 
Oouncil have accepted this in Atar Singh 
v. Thakur Singh (5) where they say: 
- “Unless the lands came to Dhanna Bingh by 
descent from alineal male ancestor in the male line 
ey are not deemed ancestral in Hindu 
That ought to conclude the Matter, but 
another difficulty arises from a decision of 
the Privy Oouncil in Venkayyamma Garu 
v. Venkataramanayyamma Bahadur Garu 
(6). The property in question in that 
case had devolved upon two brothers who 
Were joint in estate and had Gome from 
their Maternal grandfather; one of the 
brothers died before separation and the 
question arose whether the property should 
go to his Ree or oe upon the other 
atcener by survivorship. Their Lordships 
held that the rule of survivorship applied 
even though it was acase of obstructed 
Succession. But in the course of their 
decision, their Lordships made two observa- 
tions which have since been a source of 
judicial conflict. They stated : 
“In the grandfather's hands it was separately 
mY 39 A 687 at p. 669; A W N 1907, 911; 4 ALJ 


(2) 27 M 300 at pp 309, 310. 


5) 35 O 1039 at p. 1045; 6 Ind. Cas 791: 42 PR 
1910; 35 I A 206; 80 LJ 359; 18 O W N 1049: 18 


M L J 379; 128 P W R 190 l 
L R 790 (P 0). 3 4 MULT 807; 19 Bom. 
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acquired property. In the hands of the sons it 
was ancestral property which had devolved on 
them underthe ordinary law of inheritance.” 


The Madras High Oourt constraed this 
to mean ancestral in the technical sense 
in which the expression is used in Hindu 
Law in Ramayya v, Jagannadhan (7). 
But an earlier Full Bench of the Madras 
High Oourt had already taken a different 
View in Karuppat Nachiar vy. Sankarana- 
rayyanan Chetty (4). The Allahabad, 
Bombay and Patna High Courts also held 
that it was not so used. Jamna Prasad v. 
Ram Partap (3), Bat Parson v. Bai Somli 
(8) and Btshwanath Prasad Sahu v. 
Gajadhar Prasad Sahu (9). In view of 
their Lordships’ later pronouncementin Atar 
Singh v. Thakar Singh (5), whichI have 
quest above, I respectfully sgree with 

e majority view. 

It was argued that the later Privy 
Council decision was based on a Punjab 
custom and this is also to the view in 
Ramayya v. Jagannadhan (7). I bave 
examined the ruling carefully and though 
their Lordships’ case came from the 
Punjab, [ have not been able to find a 
single syllable either in the decision or 
in the report to suggest that the decision 
was based on custom and not on Hindu 
Law. On the contrary the High Court had 
held that: 

“Ancestral property for the purpose of this suit 
means property which was held by an ancestor who 
is the common ancestor of the parties, In this case, 
therefore, it would mean property b any 
er ancestor of Dysal Singh and of Dhana 


Their Lordships expressly negatived this 
finding and stated that 

‘Unless the lands come to Dhanna Singh by 
descent from a lincal male ancestor in the male 
line through whom the plaintiffs also in like manner 
ain they are not deemed ancestral in Hindu 

wW,” 

With the utmost respect to the learned 
Madras Judges I cannot construe this as 
9 decision based on Punjab custom. 

However, that does not settle the problem, 
for their Lordships also observed in the 
Madras case that: 

“According to the principles of Hindu Law there 
is a co-parcenaryship between the different members 
of a united family and survivorehip following upon 
it, There is community of interest and unity of 
possession." | 

And ib was upon this principle of Hindu 
Law that they decided the case, expressly 


(7) 39 M 930 at pp. 933, 934; 30 Ind. Oas. 889; AIR 
1915 Mad. 998; 2 L W 874; ISM LT 360; 29 ML J 
538; (1915) M W N 838. 

(8) 36 B 424 at pp. 425, 431; 15 Ind. Oas. 774; l4 
Bom. L R 400 : 

F 43 Ind. Oas. 370; A I R 1917 Pat, 146; 3 PL J 
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stating that according to the Mitakshara 
the doctrine of survivorship is not limited to 
unobstructed succession and tothe succes- 
sion to the joint property of reunited co-parce- 
ners, but also applies in cases of abstructed 
heritage: they definitely decided that the case 
befcre them was one of obstructéd succes- 
sion. A difficulty therefore arises at once, 
Under the Mitakshara obstructed heritege 
ordinarily descends to the next in the 
line of inheritance und not to a body 


of persons comprising several generations 


within themselves, and yet in e Mitakshara 
co-parcenary ihe male issue of the 
acquirer ordinarily obtain a right in the co- 
patcenary property along with the acquirer 
the moment it descends to him. The 
Madras High Court therefore pertinently 
remarked in the Full Bench ruling re- 
ported in Kaiuppai Nachiar v. Sankara- 
narayanan Chetty (4), that unless the 
sons cf the daughter’s sons are given a 
right by birth in the property thus 
acquired by theirfathers from the maternal 
grandfather, we will get an aucmalous 
kind of joint family property, it will be 
subject to the rule of survivorship and yet 
the male issue of the joint owners will 
not become joint owners with their fathers 
in it by birth. This, according to the 
learned Judges, will be a species of 
co-parcenary property unknown to the 
Mitakshara. This objection is repeated in 
another Full Bench ruling of the same 
High Court reported in Munisami Chetti 
v. Maruthammal (10), and is the opinion 
of Beaman, J. in Karsondas Dharamsey V. 
Gangabat (11). 

In so far as the objection is founded on 
anomaly I do not think it is insuperable, 
The Hindu Lawis full of anomalies and 
there is no reason why this should not be 
treated as just another. After all most 
rules are subject to exceptions and this 
may well be one of them, andin any case, 
whichever view is taken ancmalies must 
arise. What can be more anomalous than 
this? lf thetwo brothers had been sepa- 
rate when they innerited their maternal 
grandfathers property, or if there had 
been only one ofthem, then their sons 
“would have had no interest for the pro- 
perty having descended as obstructed 
heritage the sons acquire no right in it by 
birth, but if the two happen to be joint 
then according to the Madras view the 
self same ploperty by the self-same de- 

(10) 34 M 21l atp. 41E; 7 Ind Cas. 176-20 M L J 
687; (1910; M W N 233; 8M L T 124. 

(11) 32 B 479 at p. 493; 10 Bom. L R 184, 
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volation assumes a different character and 
the sons acquire a right in it by birth. 
The devolation in the one case would be 
to the next in the line of succession in 
accordance with the ordinary laws of 
inheritance, and in the other not to a 
person but to an entity comprising several 
generations: not only would the next in 
the line of succession inherit but also 
those in more remote degrees. Oonsider 
also another case. A man dies leaving a 
grandson by one daughter and two grand- 
sons who are joint by another. There can 
be no co-parcenary in this sense between 
the three of them for they belong to 
different families, and yet the property 
would devolve on the two grandsons as 
Go-parcenary property and on the single 
grandson as something else. That in 
itself defeats the usual meaning of co- 
parcenary property. 

{ do not think therecan be any doubt 
that in all ordinary cases of obstructed 
succession the sons of the acquirer do 
not obtain a right by birth. It is only 
in the exceptional cases mentioned in 
Chap. I, s. 1 p. 27 of the Mitakshara— 
an exception peculiar to the Hindu Law— 
that the sons and their male issue acquire 
such rights, that is to say, in cases- of 
unobstructed succession where ancestral 
property descends to the lineal male issue. 
Any other view would cut at the -very 
foundation of the Mitakshara doctrine of 
inheritance. Their Lordships did not hold 
otherwise in Venkayyamma Garu v. Ven- 
kataramanayyamma Bahadur Garu_ (6). 
They were not considering the rights of 
the sons. It is true they referred to the 
brothers as co-parceners and that they im- 
plied that the property on descent became 
their co-parcenary property, but we know 
from their later decision in Atar Singh 
v. Thakar Singh (5), that they were not 
using the term ‘“‘ancesiral” in its technical 
Hindu Law sense and I can see no reason 
to suppose that they were using the term 
Go-parcenary in any more technical way. 
I can hardly think that their Lordships 
were abrogating the Mitakshara doctrine 
of inheritance altogether. The very fact 
that they emphasised that the Inheritance 


was obstructed in that case shows that 
they intended to retain some kind of 
distinction between the two kinds of 


property. 

I think many of the difficulties which 
arise from their Lordships’ decision will 
disappear if we analyse the different mean- 
ings of the terms Go-parcener ' and ‘‘ao- 


1938 | 


parcenary property.” They are not terms 
which are peculiar to the Hindu Law, 
though they are usually used with a 
special technical significance in the Mitak- 
ghara: though even there they are used 
- in different senses as I shall show presently. 
In England a co-parcenary as said to 
exist whenever “two or more persons 
together from a heir.” See Williams on 
Real Property, 2156 Edition, p. 230, quoting 
Goke on Littleton and Blackstone. In 
Halsbury's Laws of England, Vol. XXIV, 
p. 210, it is stated that “co-parcenary 
arises where two or more persons take 
hereditaments by the same title by descent”. 
But when we come to consider their 
incidents we find from the same authority 
that -there is jus accrescenci and on the 
death of one co-parcener her share devolves 
upon thoss who claim under her by devise 
or by descent “and then the co-parcenary 
continues between ker successors in-title 
and the other co-parceners.’ Golapchandra 
Sastri also deals With this in his treatise 
on Hindu Law, 7th Edition, p. 339. There- 
` fore it is clear that under the English Law 
descent is one step at a time and that 
the issue of the co-parcenary do notstep 
in until one of the co-parceners dies. 
Dayabhaga co-parcenaries follow much the 
same rules. See Sreemutty Svorjeemoney 
Dossee v. Denobundoo Mullick (12). 

There can be no doubt that co-parcenaries 
are recognized bythe Dayabhaga though 
their incidents differ from Mitakshara 
co-parcenaries. The manner in which the 
property descends under that system con- 
forms to the English definition, and Mayne 
refers to Dayabhaga co-parcenaries as also 
do Mulla and Golapchandra Sastri. See 
Maynes Hindu Law, 9th Edition, p. 38), 
Mulla's Hindu Law, Sth Edition p. 328, 
and Sastri's Hindu Law, 7th Edition 
p. 931. Unfortunately I am not familiar 
with the Dayabhaga, but I find that the 
term ‘‘parcener’ is used in at least one 
pee Dayabhagaon Inheritance, Ohap. I, 
p. do. 

Then again when two or more widows 
succeed as heirs io their husbands they 
succeed as co-parceners, Bhugwandeen 
Doobey v. Myna Baee (13), and so also do 
daughters succeeding to their father, even 
when they are married. Aumirtolall Bose 
v. Rajoneekant Mtiter (14). Their Lord- 
Bee 7P Op. I A 528; 4 W R114; 1 Suther 291; 1 Sar 

(13) 11 MIA 487;9 W R 28; 2 Suther 124; 8 Sar 
327 (P O). 

14) 23 W R 214 at p. 218; 2 I A 113, 15B LR 10; 
3 Bar. 430 (P QO). 
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ships expressly referred to them as ‘com 
parceners in the first case and in the’ 
second it was pointed out that they succeed- 
ed as one heir, which of course is the 
same thing. In both cases the rule of 
survivorship was applied. Therefore even 
under the Hindu Law co-parcenaries which 
devolve butone step at a time and in 
which the rale of survivorship applies are 
not unknown. 

Another thing to bear in mind is this. 
Even under the Mitakshara different 
members of the cu-parcenary have different 
rights in its property. I have already re- 
ferred to the case of a father’s self-acquired 
property where although the sons obtain 
a right in it by birth and succeed by 
survivorship they cannot challenge his 
alienations or demand partition. Then 
come the mother’s rights. She is also a 
member of the co parcenary, but all she 
can Claim 18 a right of maintenance and 
residence unless there is a partition among 
the cons, in which case she gets a share for 
the period of her life. An unmarried sister 
is alsow member of the co-parcenary with 
special rights. She “participates” in the 
inheritance. See Lochan v. Babai (15). 
The illegitimate son also has rights and 
though he obtains no right by birth he 
steps in asa member of the co-parcenary 
with rights of survivorship as soon as the 
father dies. See Jogendro Bhupati 
Hurrochundra Mahapatra v. Nitvanand Man 
Singh (16) and Bhagwantrao v. Punjaram 
17). 

It is clear then that there are many 
different kinds of co-parcenaries known to 
law, even to the lawof the Mitakshara and 
so itis more than possible that their Lord- 
ships were not using the term in the 
limiled sense in which it is ordinarily 
understood in Mitakshura cases any more 
than they were using ancestral in arestricted 
way. All that they were dealing with was 
property which had descended upon two per- 
sons inthesame degree. As they were joint 
their Lordships decided that the descent was 
upon them as one heirand that toe pro- 
perty was co parcenary in that sense. Ag 
they were members of a joint family, they 
decided that the incident of survivorship 
should apply. As I have said they had 
already applied this incident to the co- 
parcenaly which is formed when two widows 
inherit and also inthe case of daughters, 


15) 5 N L R161; 5 Ind. Oas. 788. 

(ig) 18 © 151 at p 155: 17 I A 138. 5 Gar 593 (PO, 

(17) 174 Ind. Osa 801; A IR 1938 Nag, 1;10 R Ñ 
352. “= 
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Their Lordships applied the same principle 
td the case of two joint grandsons. 

Iam fortified in this by the undoubted 
fact that there can be a co-parcenary 
within a co-parcenary. Trevelyan in his 
Hindu Law adverts to this at p. 238 of the 
2nd Edition of his work: 

“Property may be co-parcenary as regards soms 
members of a joint family, while other members of 


the family, although co-parceners in the family pro- 
perty have no share therein.” 


“This occurs when a member ofa co- 
parcenary dies leaving separate property. 
The property then becomes the co-parcenary 
property of his lineal male issue within the 
requisite degrees but his collateral co- 
parceners have no interest in it. 

Another instance is this. Consider an 
undivided family with five successive 
ar ak A, B.C.D and Ein which A 
an 
their own behalf. During their respective 
lives the property will be their respective 
pelf-acquisitions. When C dies his son and 
grandson D and E will get his property as 
co-parceners and A and B will have no 
interest init. When A dies his son B and 
his great grandeson D will get his separate 
estate by survivorship as a Co-parcenary, 
but E will get no share in it though he is a 
member of the joint family. See Mayne's 
Hindu Law, 9th Edition, p. 347, Therefore, 
we then get two co-parcenaries within the 
same joint family, one group consisting of 
Band D and another of D and E: we also 
have a position in which Æ gets no interest 
inthe property inherited by bis father D 
from A. 

" Some support for an intermediate posi- 
tion is to be found in West and 
Buhler's Hindu Law, 3rd Edition 
Vol. 1, p. 715. The learned authors are 
dealing there with the case reported in 
Mutiayan Chetti v. Shivagiri Zamiadar (2), 
which went upto the Privy Council. Their 
Lordships’ decision is to be found in 
Mutiayan v. Zamindar of Sivagiri (18). 
That was also a case of inheritance from 
the maternal grandfather and the question 
was whether tre property so inherited was 
liable for the acquirer's debts after it had 
descended to the son onthe father's death. 
Both the High Qourt and their Lordships 
held that it was on the now well-established 
pious obligation theory. But the High Court 
also discussed another question and held 
that the property was not the father’s 
ete wisition and considered that although 
it was 
> “Ancestral in the sa in 
‘(18) 6Mlatp. 11,914 1287 Boe aba Po i 
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aternal grand- 


inherited by the father from the 
Mitakshara 


father is liable to partitionunder the 
Law atthe instance of the eons dh 
yet it was‘ not self acquired property on that 
ground for purposes other than those of parti- 
tion.” In other words, they considered that 
the son acquired rights by birth in it, 
that he could restrain alienation and“ 
challenge its liability for the immoral and 
illegal debts of the father but could not 
demand partition. Their Lordships of the- 
Privy Council declined to express an 
opinion on this point except to the extent 
of agreeing that property of this kind is not 
the self-acquired property of the .father. 
The learned authors of West, and Buhler 
commenting on the High Uourt's observa- 
tions say : re 
“This notion of property being of one ciass for 
one purpose and of another for another is a' 
subtilty which the authorities do not apparently 
warrant and which would lead to contradictory 
consequences. The rules for partition of inherited 
property point to male lineal inheritance, leavin 
property owned in anyother right to be distribu 
as self-acquired or according: to the special rules 
applicable on account of the character of the pro- 
perty as sacred or secular or as affected or not- 
with the support of public duties.” 


Therefore though such property is not 
self-acquired property, it is distributed 
according to the same rules. 

These jllustrations go a long way towards 
meeting the objections raised in Ramayya 
V. Jagannadhan (7), and the two Full 
Bench cases towhichI have already re- 
ferred, namely Karuppat Nachiar v. Sanka- 
ranarayanan Chetty (4) and Munisame 
Chetty v. Maruthammal (10), to the effect that 
there can be no joint family property under 
the Mitakshara in respect of which the 
male issue of the joint owners will not 
by birth become joint owners with their 
father. As | have shown there aremany 
such instances. [ am, therefore, in respectful 
agreement with those High Courts which 
hold that the male issue of the acquirer do 
not obtain aninterest by birth in property 
which has descended as obstrucied heritage, 
aud dissented from the decision in Ramayya 
V. Jagannadhan (7). This is specially so as 
the Madras Full Bench in Karuppait Nachiar 
v. Sankaranarayanan Chetty (4), refused to 
extend the logical consequences of holding 
the contrary to a case in which the 
siridhan property of a woman devolved 
upon her sons who formed an undivided 
Hindu family, and also because they stated 
that the principles cannot apply to 
property which descends collaterally from the 
maternal uncle. i 
“I want, however, to make it clear again 


= 
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that when I use the expression “right by 
birth” I am referring to the wider interests 
which that phrase ordinarily connotes and 
not any lesser rights such as those of 
maintenance, residence and survivorship. 
It may be, though it is not necessary to 


decide that here, that the sons do 
acquire the same or similar rights 
in respect of property thus acquired 


as they do in the self-acquired property 
of their father, but that will not entitle 
them to question the- father’s alienation 
or .any other dedling with the property 
either by him or by his creditors against 
him during his lifetime. 

1 am painfully conscious that my reason- 
ing is strained, but I am unfortunately 
compelled either to confine the decision of 
their Lordships to the facts on which it 
is ‘based and treat the situation dealt with 
there s` one of those anomalous positions 
which are common in Hindu Law or to 
overthrow the dcctrine of obsiructed herit- 
age and thus unsettle alaw about which 
there has not been any doubt hitherto. As 
I have said their Lordships. cannot now 
be said to have based their decision on 
the fact that property of this ‘kind is 
ancestral and therefore co-parcenary pro- 
perty for that reason. Their later pronounce- 
ment settles that point. At the same tima 
their Lordships are definite that the heritage 
in such acase is obstructed. If thesons 
of the acquirer are to be given aright by 
birth in such properly then the rule must be 
applied to all Kinds of obstructed heritage 
whether the descent is-on two persons or 
one, and if on two whether they are joint 
or separate. In my opinion the former 
alternative will not unsettle any law while 
the. later will. Therefore I prefer the 
Bombay, Allahabad and Patna view to that 
of the Madras High Court. 


The result is that. the Official Receiver 
has no right to proceed against this pro- 
perty during the lifetime of the father. 
The decision of the lower Appellate Court 
is right. ; 

I dismiss the appeal with costs. Counsel's 
fee Rs. 25. 


l B. Appeal dismissed. 
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l PATNA HIGH COURT 
Civil Revision Petition No. 617 of 1936 
July 30, 1937 
DHAVLE AND JAMES, JJ. 
OHAIRMAN, MUNICIPALITY, ARRAH— 
~ PLAINTIve—PHTITIONBE 
VETSUS 
RAMKUMAR OHOUDHURY—Dasrenvantr 
—QOpposItn Party. 

Bihar and Orissa Municipal Act (VII of 1922), 
es, 99, 118, 119—S. 99, if prescribes procedure to be 
followed as matter of course—Section, when comes 
under ration—Effect of a, 99—Objection to assess- 
ment — dure. 

Section 99, Bihar and Orissa Municipal Act, does 
not prescribe the procedure which as a matter of 
course and on all occasions must be followed by 
Municipalities before assessment is made, It comes 
into operation only when the question arises of how 
the- words in ol, (9) of s. 3“ held under one title or 
agreement `° are to be interpreted. Then the Oom- 
missioners are to decide at a meeting what tests 
shall be applied. That is to ay the matter is not 
one which can be decided by the Executive Officers 
of the Municipality, the Ohairman or the Vice-Ohair- 
man or the assessment committee It must, if the 
question arises, be decided by the Commissioners at 
a meeting. The effect of s. 99 is to vest in the 
Commissioners the power to decide for holdings in 
general or particular holdings the meaning of the 
expression “held under one title or agreement” 
which might otherwise form the subject-matter of a 
suit in a Oivil Court; but it cannot be held to re- 
quire them to decide these questions before they may 
be raised by any persons affected by the assess- 
ment < 

If the assessee disputes his occupation of any holding 
or his liability to be assessed, itis necessary under 
8. 116 of the Act that he should apply to the Com- 
missioners for review of the assessment or for exemp- 
tion; and s. 119 ofthe Act provides that no objeo- 
tion shall be taken to any assessment in any other 
manner-than provided by the Act. 


C..R. from an order of the Small Cause 
Court Judge, Arrah, dated August 21, 1936. 
Messrs. Mahabir Prasad and Harinandan 
Singh, for the Petitioner. 
_ Mr. D. N. Verma, for the Opposite Party. 
. James, J.—This is a proceeding under 


s: 25, Provincial Small Cause Courts Act, 
arising: out of a suit which was instituted 


‘by the Municipality of Arrah for recovery 


of arrearsof Municipal taxes from the de- 
fendant. The defendant did not claim that 
he had paid the taxes; but he contested 
the suit on other grounds: that the assass- 
ment was invalid, because the Oommis- 
sioners had failed to comply with the provi- 
sions of the Bihar and Orissa Municipal 
Act; that the assessment was excessive 
and that he was not himself the perasa in 
actual occupation of the holding. The Smal] 
Oause Court Judge dismissed the suit, 
finding that the assessment was invalid, 
because fhe Commissioners had not at a 
meeting .before'thè assessment was made 
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decided, in regard to holdings in general 
or to this class of holdingsin particular, 
what tests should be applied for determin- 
ing whether particular property should be 
treated as held under one title or agree- 
ment. 

Mr. Mahabir Prasad on behalf of the 
fetitioning “Municipality argues that the 
learned Small Oause Oourt Judge has mis- 
understocd the effect of s. 99, Municipal 
Act, that the provisions of sub-s. (b) of the 
section are not mandatory and that it 
ought not be considered that the laying 
down of any such tests as are described in 
the section should be a necessary condition 
Precedent to the validity of a Municipal 
assessment. Mr. D. N. Verma on behalf 
of the respondent contends that the word 
“ehall” in sub-s. (b) implies that the direc- 
tion is mandatory and that the failure to 
-obey must be fatal to the legality of an 
assessment. The learned Small Cause Court 
Judge andthe defendant appear to have 
been misled by some remarks made in a 
judgment of this Oourt which they misun- 
derstocd, and also by a report of the Special 
Inspecting Officer of Municiplities under 
the Local Government. In a suit which 
was instituted.by other aassessees, whcse 
holdings had been assessed under similar 
circumstances, for the purpose of setting 
aside their assessments, the learned Judges 
of this Court remarked in their judgment 
that there was nothing in the evidence 
before them to show that the Municipal 
Qommissioners had not observed the pro- 
cedure laid down ing, 99 (b) ofthe Act; 
and so it must be presumed. that they had 
prescribed tests at a meeting in regular 
form. This remark appears to have been 
misunderstood in this way, that it was 
taken to mean thatif there had been evi- 
dence to show that no meeting had been 
held for the purposes described in s. 99 
(b), the assessment would have been in- 
valid. Nothing of the kind was actually 
said in the Ae ea of the High QOcurt; 
and indeed it ehould be clear to anybody 
reading the decision of Wort, J. that he 
considers that itis only when the question 
actually arises. of what is to be treated as 
the meaning of the words “held under one 
title or agreem: nt’ in s. 3 (A) of the Act, 
that the procedure described in cl. (6) of 
s. 99 must te followed. The Inspector of 
Municipalities in areport of February 15, 
1936, gave some encouragement to this mis- 
understanding of te effect of the decision 
of this Oourt, when he criticized the 
Municipality for having failed to prescribe 
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formal tests for determining whether prop- 
erty within the Municipality should be 
treated as held under one title or agree- 
ment, apparently regarding s. 99 (b) as 
prescribing a procedure which must neces- 
sarily be followed before an assessment 
could be made. The Municipal Oommis- 
sioners aciually had by thet time formally 
ata meeting prescribed such tests on Sep- 
tember 14, 1935; but this was long after 
the assessment of the holding with which 
we are here concerned. 

The question remains whethet the provi- 
sions of s. 99 (b) of the Act are to be 
regarded as mandatorv in the strictest 
sense of the word; that is to say, whether 
assessment of Municipal taxes cannot 
legally be made unless before assessment 
the Commissioners at a Meeting have 
decided that certain tests shall be applied 
for determining whether property is to be 
treated es held under one title or agree- 
ment. The clause says that the Ocmmis- 
sioners shall decide at a meeting what tests 
shall be applied; but it does not say that 
they must he decided in regard to holdings 
in general, nor does it say that they must 
decide in regard to any class of holdings in 
particular. They are to decide in ‘regard 
to holdings in general or to any class of 
holdings in particular, so that strictly 
speaking, if the clause were to he regarded 
as mandatory, the requirements would be 
satisied by a decision as to the tests which 
should be applied to any single class of 
holdings without reference to any of the 
others. Section 99 does not prescribe the 
procedure which, as a matter of course, and 
on all occasions must be followed by Munici- 
Palities before assessment is made, It 
Comes into operation only when the ques- 
tion arises of how the words incl. (19) of 
s. 3 “held under one title or agreement” 
are to be interpreted. Then the Commis- 
sioners are to decide at a meeting what 
tests shall be applied. That is to say, the 
matter is not cne which can be decided 
by the executive officers of the Munici- 
pality, the Chairman or the Vice-OChair- 
man or the assessment committee It must, 
if the qnestion arises, be decided by the 
QCommissioners at a metting. The effect 
of s. 9918 to vest in the Commissioners the 
power to decide for holdings in general or 
Particuler hi ldings, the meaning of the ex- 
pression “held under one title or agreement” 
which might otherwise form the sub- 
ject-matter of a suit in a Civil Ooart; 
ut it cannot be held to require them to 
decide these questions before they may be 
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raised by any persons affected by the 
assessment. 

After the assessment has been com: 
pleted, the defendant’s partner objected to 
the assessment taking various grounds ; 


but nothing in his objections raises the: 


question of whether each of these parcels 
of land which was separately assessed pro- 
perly constituted one holding, so that there 
was nothing in his objection which called 
for decision under s. 99 of the Act. Mr. 
D. N. Verma on behalf of the defendant 
now objects that the defendant is actually 
not in possession of much of the property 
contained in these holdings assessed to 
Municipal tax. The learned Small Cause 
Court Judge disallowed this objection quite 
rightly ; and it is manifest that there can be 
no basis for itin fact. If the assegsee dis- 
puted his occupation of any holding or his 
liability “to be assessed, if was necessary 
under s. 116 of the Act that he should 
apply to the Oommissioners for review of 
the assessment or for exemption; and 
s. 119 ofthe Act provides that no objec- 
tion shall be taken to any assessment in 
any other manner than provided by the 
Act. The objections taken were based on 
the ground that Municipal taxes were not 
payable, because the land was assessed to 
cess; that the land was outside the Muni- 
cipal limits or that if the land was not 
outside the Municipal limits, it should be 
treated as if it were. No objection was 
taken on the ground that the parcels sepa- 
rately assessed did not properly constitute 
holdings within the meaning of the Muni- 
cipal Act; and no objection was taken on 
the ground that the objector was not in occa- 
pation of the land in respect of which he 
was assessed. These new grounds of objec- 
tion cannot be taken kere; and in any 
View of the matter, although we may have 
no right to interfere if the statement of 
facts now put forward were true, we feel 
assured that itis not true. If it had been 
true, it would certainly bave been put 
forward in the petitions of objection. The 
objector has not claimed that he has paid 
these taxes; and since he is clearly liable 
to pay them, the suit of the Municipality 
should have been decreed. The order of 


the learned Small Cause Court Judge is: 


set aside. Tnis application is allowed and 

the plaintiff's suit is decreed with cosis 

throughout. 
Dhavie, J.—I agree. 


D. - Appeal allowed. 


SHER SINGH V. BIHAN LAL-SUBAJ BHAN ( LAH.) 


857 


LAHORE HIGH COURT . 
Civil Revision Petition No. 897 of 1936 . 
May 3, 1937 
Burns, J. 
SHER SINGH AND ANOTHER —INsoLvents 
— PETITIONERS 
Versus 
Freu BISHAN LAL-SURAJ BHAN 
AND OTABRS—OREDITORS AND SPHOIAL 
OFFICIAL RECEIVER—Oppositg 

: PARTIRS 

Provincial Insolvency Act (V of 19%), 8. 75— 
Right of m regulated by 3. Ta—Whether govern- 
ed by O. XLVII, r.7, Oivil Procedure Code (Act Y 
of 1908). 

The provisions ofthe Code of Oivil Procedure are 
made applicable to insolvency proceedings bys. 5, 
Provincial Insolvency Act; but those provisions are 
subject to the provisions of the Insolvency Act, 
Consequently when the right of appeal is express! 
regulated by 8. 75, Provincial Insolvency Act, it 
should not be taken to be governed by the provisions 
of O. XLVII, r. 7, Civil Procedure Code. 

O. R. P. from the order of the District 
Judge, Hissar, dated July 29, 1936. 

Messrs. M. C. Mahajan and Vishnu Datta, 
for the Petitioners. 

Messrs. F., L. Anand, II, R. C.. Soni and 
Nazir Ahmad (Special Official Receiver), 
for the Opposite Parties. 

Order.—Second Appeals Nos. 64, 65 and 
66 of 1936 are connected and will be dis- 
posed of together. Thsse appeals arise 
out of insolvency proceedings in which two 
persons, named Sher Singh and Raghbir 
Singh were adjudged insslvents at first but 
the adjudication was set asideon review. 
An appeal was presented to the District 
Judge and he held that the order granting 
review was unjustifiable and remanded the 
case with the direction that the order of 
adjudication should stand and the cage 
should proceed: from the stage when the 
order of adjudication was passed. 

It may be stated at the outset that it was 
admitted by the learned Oounsel for the 
appellants that no second appeals were 
competent inasmuch as the orders challeng- 
ed did not fall within the scope ofs 4, 
Provincial Insolvency Act. He, however, 
requested that the appeals may be treated 
as petitions for revision and they have been 
accordingly trexted as such. The material 
facts for the purpose c£ thess petitions for 
revision may be briefly stated as follows: — 

A firm named Bishan Lal-Suraj Bhan 
applied for Sher Singh and Raghbir Singh 
being declared insolvents on the ground 
that they had committed certain acts of 
insolvency. Raghbir Singh and Sher Singh 
resisted the claim denying the alleged 
acts of insolvency. but while the inquiry- 
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was proceeding, they came to a compromise 
with a large number of their creditors and 
presented an application stating that they 
may be adjudged insolvents and the 
composition deed embodying the terms of 
the compromise be given effect to. One of 
the creditors were opposing the adjudica- 
tion, but later on he absented himself and 
did not pursue the objection. The Oourt, 
therefore, stopped further inquiry and 
adjudged Sher Singh and Raghbir Singh 
insolvents on July 22, 1935. Some cf the 
creditors, however, resiled from the com- 
promise and thereupon the insclvents applied 
for areview of the order of adjudication 
stating that they had agreed to being 
adjudged insolvents only on the assumption 
that the creditors would not raise any objec- 
tion to the composition deed. As, however, 
the creditors had resiled from the arrange- 
ment stated in the composition déed,. they 
prayed for the order of adjudication being 
get aside. The learned Judge of the Insol- 
yency Court held that the order of adjudica- 
tion was illegal on the face of the record 
inasmuch as the Oourt had not come to any 
definite finding ss to whether Sher Singh 
and pee fe had committed any act 
of insolvency.; He also found that Sher 
Singh and Raghbir Singh had been jn- 
duced to agree to their adjudication by the 
creditors by fraud and misrepresentation, 
The order for review as prayed for was gc- 
cordingly granted, the adjudication order 
was set aside andthe parties were directed 
to proceed with the evidence. 

From this decision an appeal was pre- 
ferred to the District Judge. A prelimi- 
nary objection was raised before the Dis- 
trict Judge that no appeal was competent 
from an order granting a review as there 
were no grounds for such appeal falling 
within the scope of r.7, O. XLVII,.Civil 
Procedure Code. The order challenged in 
appeal purported to have been passed 
under O. XLVII, Civil Procedure Code, as 
well as under s. 151, Civil Procedure Code. 
The learned District Judge was, however, 
of opinion that the order was virtually one 
of annulment of adjudication and fell pro- 
perly within the scope of s. 35, Provincial 
Insolvency Act, and that an appeal was 
competent from sguch an order. On merits 
he was of opinion that there was no 
' jastification for annulling the adjudica- 
tion and that the creditors who had been 
parties to the Composition deed were prima 
facie bound by it and could not resile 
from the same without proving that they 
had agreed to the composition deed under 
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some fraud or  misrepresentation. He, 
therefore, set aside the order of the Insol- 
vency Judge and restoring the adjudication 
order remanded the case for being proceeded 
with fromthe stage when the order of ad- 
judication had been passed. 

It may be stated here that there were 
three appeals filed in this Ccurt because 
there were three petitions by creditors for 
adjudication of Sher Singh and Raghbir 
Singh asinsolvents. One of the petitions 
was by a firm named Bishan Lal-Suraj 
Bhan referred to already, while.the other 
two petitions were filed by two other ere- 
ditors named Brij Lal and Chandar Sain, 
during the pendency of the proceedings 
taken on the petition of Bishan Lal-Suraj 
Bhan.. These petitions were presented after 
Sher Singh and Raghbir Singh had ex- 
pressed their willingness to be adjudged 
insolvents on April 7, 1934, and were 
based on the composition deed itself as 
amounting to an act of insolvency within 
the meaning of s. 6, cl. (1), Provincial 
Insolvency Act. The three petitions were 
consolidated by the learned Insolvency 
Judge and the same order of adjudication 
was passed in them. On July 22, 1935, 
when application for review of that order 
was made by tke insolvents, Sher Singh 
and Raghbir Singh, the learned Insolvency 
Judge similarly passed only one order 
setting aside the adjudication. Two main 
points have been raised before me, viz., (1) 
that the learned District Judge had no 
power to entertain the appeal as the order 
from which the appeal was preferred was 
passed under O. XLVI, r. 1, and s. 151, 
Civil Procedure Code, and (2) that there were 
no grounds for interference with the 
order of the learned Insolvency Judge on 
merits. 

As regards the first point, there is no doubt 
that the orderof adjudication by the Insol- 
vency Judge was expressly passed under 
O. XLVI, r. 1, ands. 151, Civil Procedure 
Code. There was a separate issue whether 
the adjudication should be annulled under 
s. 35. The learned Judge, however, was 
of opinion. that 8,35 was not applicable. 
The contention of the learned Oounsel for 
the petitioners is that no appeal lay to the 
District Judge because there were no 
grounds for any such appeal falling within 
the purview of O. XLVII, r. 7, Oivil Proce- 
dure Code and, secondly, an order under 
s. 191, Oivil Procedure Code is not appeal- 
able at all. The appeals under the Pro- 
vincial Insolvency Act, however, are governed 
by the provisions of s. 75 of that Act and it 
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would appear therefrom that any order of 
a Subordinate Judge exercising insolvency 
jurisdiction is open to appeal. The provi- 
sions of the Civil Procedure Oode are made 
applicable to insolvency proceedings by 
8. 9, Provincial Insolvency Act; but those 
provisions are subject to the provisions of 
the Insolvency Act. 
Tight of appealis expressly regulated by 
8. 75, Provincial Insolvency Act, I do not 
see why it should be taken to be governed 
by the provisions of O. XLVI, r.7, Oivi 
Procedure Oode. lam, therefore, of opinion 
that the learned District Judge was com- 
petent to" entertain the appeal. Even if 
there were any doubt on the point, the whole 
case is before me on the revision side and it 
is, therefore, open to me to consider whether 
the learned Insolvency Judge had or had not 
jurisdiction to pass the order in question on 

a review. 

. The order of the Insolvency Judge setting 
aside the adjudication was based mainly 
on the ground that there were apparent 
errors on the face of the record. In the 
first place it seems clear that no order of 
adjudication could be passed by consent 
of the parties. Under the old Insolvency 
Act of 1907 a composition deed could be 
presented to the Court even before adjudica- 
tion but, according to the provisions of 
B. 38, Provincial Insolvency Act of 1920, a 
composition can be submitted to the Gourt 
only after an order of adjudication is passed. 
It seems, therefore, clear that the learned 
Insolvency Judge had no jurisdiction to 
entertain the composition arrangement 
submitted to him. The learned Judga has 
no doubt remarked in his order that thera 
was sufficient material on the record to 
show that acts of insolvency had been 
committed, but he had not yet recorded 
the evidence of the insolvents, Sher Singh 
and Raghbir Singh, and had not and 
could not arrive at any detini'te finding as to 
the acts of insolvency. The learned Counsel 
for the respondents urged that Raghbir 
Singh had in one of his statements admitted 
that his property had been attached and 
sold in execution of a decree, but none of 
the petitions was founded on this act of 
insolvency; nor is there any material on 
the record toshow when the act of insolvency 
was committed. This act of insolvency could 
not serve as a foundation for any of the 
Petitions unless it was committed within 
three months before the institution of the 
petitions. 


_ It was further contended on behalf of. 


the respondents that in any case two of 
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the petitions were based on the composi- 
tion deed itself as an act of insolvency 
and as they were instituted, within three 
months after the date on which the com- 
position deed was executed the adjudica- 
tion was justified. The order of adjudica- 
tion was, however, not based on this ground 
at all. The learned Insolvency Judge, in 
reviewing the order of adjudication, has 
referred to this fact and pointed out that 
the insolvents had not been given any 
opportunity to show that the said compcsi- 
tion deed did not constitute an act of in- 
solvency or that the creditors, who had pre- 
sented those petitions had no righ to do so 
for any other reason ‘The learned District 
Judge has held that the adjudication order 
was justified in view of the composition 
deed and that it was for the creditors who 
were parties to that deed to show that the 
deed was not binding on them. But he 
seems to have overlooked the fact that no 
order of adjudication could be passed 
merely on ihe - basis of the composition 
deed without arriving at a finding as to 
whether the alleged acts of insolvency in 
the petition had been committed. In my 
Opinion the order passed by the learned 
Insolvency Judge on review was, just and 
equitable. There is prima facie evidence 
to show that the insolvents were induced by 
some of the creditors to express their 
willingness to be adjudged insolvents in 
the hope that the property would be 
entrusted to trustees of their choice and 
would not be handed over to a Court 
Receiver. When the insolvents found 
that several of the creditors resiled from 
the composition deed, they naturally 
applied for a review of the adjudication 
order. For reasons given above, I accept 
the petition for revision and setting aside 
the order of the learned District Judge 
restore the orderof the Insolvency Judge 
dated June 2, 1936, passed on review. 
The proceedings will now continue from 
before the stage when the first order of 
adjudication was passed on July 22, 1935, 
and after recording the evidence of the 
pariies the question of adjudication will 
be decided afresh on merits. Oosts will 
follow final decision. 

It has been brought to my notice that 
the petitions for insolvency which have given 
rise to 8. A. O. No. 64,8. A. O. No. 65 and 
§.A.O. No. 66 of 1936 (whieh have been 
treated as petitions for revision) have been 
transferred to this Court after adjudication. 
This was apparently done in view of the 
large property involved. As the adjudica- 
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tion has been set aside it seems desirable 
- that the case should go back tothe Insolvency 
Judge, Hissar, for determination of the ques- 
tion of adjudication and I accordingly re- 
transfer it to him. The Special Official 
Receiver of the High Court who is now in 
charge of the property shall remain an 
interim Receiver till the question of adjudica- 
tion is decided. If adjudication is granted, 
it will be open tothe Insolvency Judge to 
appoint a fresh Receiver; but before ap- 
pointing another Receiver, he should refer 
the matter tothis Court for orders as to 
whether the case is to be re transferred to 
this Court. 
D. ; Petition accepted. 





RANGOON HIGH COURT 
Criminal Revision No. 2U6-B of 1937 
June 15, 1937 
RoBRRTS, O. J. 

U PANDITA—APPLIOANT 
VETEUS 

| MAUNG TINT— RRSPONDENT, 

Criminal Procedure Code (Act V of 1898), a. 439— 
Magistrate accepting certain set of facts—Finding on 
such facts—Revision—Hrgh Court cannot treat revi- 
sionas appeal and interfere with auch finding— 
Oriminal trial—Revtaton. 

The sevisional jurisdiction of the High Court under 
s. 439, Oriminal Procedure (ode, can always be ex- 
ercised in order to prevent a gross and palpable 
failure of justice which means an error of fact as is 
obvious upon the face of the record and is not in 
efiect a mistake made by the Magistrate as to the 
question of which setof facts should be deemed 
more acceptable but a blunder relating to the ques- 
tion as to whether some fact has been proved or 


"The machinery of the High Oourt in criminal 
revision cannot be invoked in a case where there was 
evidence before the Magistrate which, if be believed 
it. would enable him to find as he did, and the 
revision cannot be treated as an appeal, Ahsan- 
ullah Khan v Mansukh Ram (1), relied on, 

Or. R. froman order of the Second 
Additional Special Power Magistrate, Thar- 
rawaddy, dated March 6, 1937. i 

Mr. U Kyaw Zan, for the Applicant. 

Mr. G. N. Banern, for the Respondent. 

Order.— This is an application in revi- 
sion brought on behalf of one U Pandita 
who was convicted by the Second Addi- 
tional Special Power Magistrate, Tharra- 
waddy, of an offence under s8. 431, Indian 
Penal Gode, and was fined a sum of Rs. 30, 
or in default, one month's rigorous imprison- 
ment. The relevant secticn of the Code 
runs as follows, omitting words which are 
immaterial for purposes of the present case: 

“Whoever commits mischief by doingany act 
which readeis or which he knows to be likely to 
render any publicroad impassable or less safe for 


U PANDITA v. MAUNG TINT (RANG.) 


17410 


travelling or conveying property, shall be punished ” 

And what has to be proved against the 
defendant in a case of this description is, 
first ihat he has done an act which ren- 
ders or which he knows to be likely to 
render- a road impassable or’ less safe for 
travelling, and secondly, that such road is 
& public road. 

It is conceded here that if the applicant 
had done the act with which he was 
charged upon a public road, he could not - 
be heard to say that it was not likely to 
render it impassable or less safe for travel- 
ling. It is said that his intention was not 
to endanger the comfort of the public, but 
at the same time there can be no dispute 
that he dug two trenches on the place in: 
question, and the only point is whether 
there was evidence before the Magistrate 
upon which he could find that this was a 
public road. 


It is unnecessary to go through all the 
evidence; to do so would be to enter into 
an examination on the merits of the ques- 
tion. It is enough to say that the Revenue ' 
Officer Maung Hla Gyaw was called and 
he said in the course of his evidence that 
the two trenctes fell on the public road 
itself. Hewas cross examined and made 
certain admissions in respect to the accu- 
racy of a map which he produced. But 
there was still this statement of his and 
the Mazistrate chose to act upon it in con- 
junction with the other evidence. It is’ 
pointed cut in the judgment of the learned 
Magistrate, which deals not only with the 

rosecution evidence but with the evidence 
or the defence very fully that several 
responsible people of the village state that 
the roadway upon which the accused dug 
the two trenches had been in existence for 
many years and cart traffic and con- 
veyances were using the said roadway all 
the time: and although they might have 
been crossexamined and there might’ 
have been evidence that the roadway- in 
quesiion was a private roadway, it was en- 
tirely for the Magistrate to consider on the 
facis whether it was a public roadway or not. 

It has been urged that because owing to’ 
the provisions of s. 413, Or:minal Proce- 
dure Code, there is no right of appeal 
against the present sentence; this Oourt 
should permit proceedings in revision to 
be utilized for the purpose in effect of 
bringing an appeal where no appeal pro- 
perly lies. Assent cannot be given to 
such a proposal, and in this connection I 
“need only refer to the obseivation of 
Piggcett, J. in dhsan-ullah Khan v., Mansukh 
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Ram (1) at p. 405 in which he says: 

“The question is whether the case is one in which 
this Court after examining all the records in ques- 
tion, should in its discretion exercise powers CoR. 
ferred on it by a 439, Oriosinal Procedure Code. 
The revisional jurisdiction of this Court can always 
be exercised in order to prevent a gross and palpable 
failure of justice. At the same time, it shouid not 
be so exercised as to make one portion of the (ode 
of Oriminal Procedure conflict with another, as 
would be the cage were this Court to permit the 
practice to grow up of invoking its interference in 
revision so as to give a right of appeal where 
such right is definitely excluded by other provi- 
sions of the Code of Oriminal Procedure,” 

Now, when the learned Judge says that 
the revisional jurisdiction can be exercised 
in order to prevent a gross and palpable 
failure of justice, he must be taken to 
refer to such an error of fact asis obvious 
upon the face of the record and is not in 
effect a mistake made by the Magistrate 
as lo the question of which set of facts 
should be deemed more acceptable but a 
blunder relating to the question as to whe- 
ther some fact Wine been proved or not. in 
this case, it is clear that there was evidence 
before the Magistrate which, if he believed 
it, would enable him to find as he did and 
it is not for me to treat this applicaticn as 
an appeal: The machinery of the Ocurt in 
Criminal Revision cannot be invoked in a 
case suck as this, and the application is 
accordingly dismissed. ° 

S. Application dismissed. 

(1) 38 A 403; 25 Ind, Oas. 350; A YR1914 Al. 211; 
15 Or. L J 598 12 A L J 51l. 
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ALLAHABAD HIGH COURT 
Oriminal Reference No. 807 of 1937 
January 11, 1938 

Å LLSOP, J. 
SHIB CHARAN AND OTABRS—ÅPPLIOANTS 
VETSUS 
EMPEROR— Opposite PARTY 

Penal Code (Act XLV of 1860), s. 353 — Execution 
of warrant which is on its face legal and tsaxed 
under 8, 28, Oriminal Procedure Oode — Sub-Inspector 
attacked while executing tt--Ojffence under s. 353, if 
-commitied. 

When a warrant under s. 88, Oriminal Procedure 
Code is issued, it is presumed that a proclamation 
under s. 87 has already been issued, the presumption 
oft law being that the acts of a Uourt must be pre- 
sumed to have been duly performed. Even if it were 
presumed that a proclamation had not been issued 
under a, 87, Oriminal Proceduie Uode, ıt would not 
justify the conclusion that the Sub-Inspector and 
the constables were not in execution of their duty as 
public servants when they went to execute the 
warrant which was not illegal and if he is attacked 
while executing the warrant, the person attacking 
can be convicted under s 353, Penal Oods. 

Jt is.one thing to say that a warrant.on the face 
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of it is not a legal warrant which does not justify 
an officerin executing it and quite another to say 
thata warrant is not a legal warrant because the 
Magietrate who issued it did not act properly in so ° 
doing. lt is not for Sub-Inspectors of Police or 
Officers of a vurt to demand that they shali not be 
bound to execute a warrant unless they are satisfied 
that the Court which issued the warrant was actin 
properly within its Jurisdiction and had a legal 
right in the circumstances to issue the warrant. All 
that the offeer executing a warrant has to see is 
that it is on the face of it a legal warrant executed 
by a person who has authority to issue warrants of 
that nature. If such a warrant is delivered to an 
officer of the Court, he is bound to execute it and 
he is certainly acting in accordance with his 
duty. 

- Or. Ref. made by the Sessions Judge, 
Shahjabanpur, dated November 9, 1937. 

Mr. L. N. Gupia, for the Applicants. 

The Deputy Government Advocate, for the 
Orown. 

Order.—This a reference by the learned 
Sessions Judge of Shahjahanpur, suggest- 
ing that the conviction of Shib Charan and 
three others under s. 353, Indian Penal 
Oode, should be set aside and that the 
sentences of fines of Rs. 30 whish have 
been passed upon them should be remitted. 
‘Lhe facts found are that a Sub-[nspector 
and some constables went to attach property 
in pursuance of a warrant,drawn up under 
the provisions of s. 88, Oriminal Procedure 
Code, and that the accused persons aitacke 
ed them in order to prevent attachment. 
The learned Judge has recommended that 
the convictions should be set aside because 
the warrant was illegal. He does not sug- 
gest that there was any illegality on the 
face of the warrant. He suggests that a 
warrant under s. 88 cannot be issued unless 
a proc:amation has already been issued 
under 8. 87, Criminal Procedure Code and 
says that there is no direct evidence to 
prove that any such proclamation was issu- 
ed. He has overlooked the presumption of 
law that the acts of a Oourt must be pre- 
sumed to have been duly performed. It is 
stated in the Illustrations to s. 114, Evi- 
dence Act, that the Court may presume 
that judicial and official acts have been 
regularly performed. There is not, as far 
as 1 understand, an iota of evidence torebut 
this presumption in the present case. That 


.ig one reason why the reference cannot be 


accepted. 

In my judgment there is also another 
reason. Even if it were presumed ihat a 
proclamation had not been issued under 
s. §7, Oriminal Procedure Code, I do not 
think that would justify the conclusion that 
the Sub-Inspector and the constables were 
not in execution of their duty as public 


RO? 


servants when they went to execute the 
warrant. It is one thing to say that a war- 
rant on the face of it is not a legal warrant 
which does not justify an officer in execut- 
ing it aud quite another to say that a 
warrant is not a legal warrant because the 
-Magistrate who issued it did not act pro- 
perly in so doing. It is not for Sub-Inspec- 
tors of Police or Officers of a Court to 
demand that they shall not be bound to 
execute a warrant unless they are satisfied 
that the Court which issued the warrant 
was. acting properly within- ite jurisdiction 
and had a legal right in the circumstances 
to issue the warrant. If that were the law, 
it would lead to gréat confusion. All that 
the officer executing a warrant has to see is 
that itis on the face of it a legal warrant 
executed by a person who has authority to 
issue warrants of that nature. If such a 
warrant is delivered to an officer of the 
Court, he is bound to execute it and he 
is certainly acting in accordance with his 
duty. i 
AN that is necessary to justify a convic- 
tion under s. 353, Indian Penal Oode, is that 
the person against whom an assault. is 
made or criminal force is used should bea 
public servant in the execution of his duty 
as such public servant. There is no force 
in this reference and I reject it. Let the 
papers be returned to the Oourt below. 
D. Reference rejected. 
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LAHORE HIGH COURT 
Execution pend eee No. 871 of 


January 13, 1937 
SKEMP, J. 
ISHAR DASS—Jupauent-pEBToR— 
APPBLLANT 
Versus 
BHANA MAL AND OTBERS— JUDGMENT- 
DEBTORS AND ANOTHER—RESPONDBNTS 

Civil Procedure Code (Act V of 1908), s. 47 (1)— 
Applicability where parties are both judgment- 
debtors and decree-holders. — 

Sub-section (1), 8. 47, Oivil Procedure Code, shoald 
not be restricted to parties ranged ageinst each 
other on opposite sides The principle, would also 
apply, where the parties are both i aa Ba aha 
and decree-holders An appeal lies from an order 
‘onder the section and where the parties are both 
decree-holders and judgment-debtors at the same 
time, even second appeal lies. Sundar Das v. Bishan 
Das (1), applied. ; 

Exn. 8. A. from an order of the District 
Judge, Amritsar, dated July 16, 1936. 

Mr. Qabul Chand, for the Appellant. 
_ Messrs. Balkishen Mehra and L. C. Mehra, 
for the Respondents. 
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Judgment.—This appeal is a stage in a 
long and tangled history. Six separate per- 
sons or firms obtained decrees in separate | 
suits against a firm called Har Dayal-Dhan- 
pat Raj. The first of these decrees in order 
of time, obtained by the firm Faqir Oband- 
Kesho Das, was made a charge on half of 
the judgment-debtor's shop; the other 
decrees were not charged on the judgment- 
debtor's property. ‘The shop was attached 
and sold and thesale proceeds were distri- 
buted pro rata among the various decree- 
holders without any regard to the charge 
of Faqir Chand-Kesho Das. Faqir Chand- 
Kesho Das then brought a suit to assert 
their special rights and obtained a decree 
on May 12, 1930, which was upheld on 
appeal by the learned District Jadge. It, 
was held that defendants Nos. 4 to 8, i. e. 
the other five decree-holders should refund 
into Oourt the amounts which they had 
previously drawn. The proceeds were to 
be applied (1) in defraying the expenses of 
the sale, (2) in discharging the amount 
due to Faqir Chand-Kesho Das under their 
decree, and (3) rateable distribution among 
defendants Nos. 4 to 8 on accouat of their 
decrees. 

Faqir Chand-Kesho Das applied for 
execution and out of defendanis Nos. 4 to 8 
Bhana Mal, defendant No. 5, Kunj Lal- 
Balkishen, defendant No. 6, and Daulat 
Ram, defendant No.7, paid into Oourt the 
amounts due from them ; Ishar Das, defen- 
dant No. 4, and Musammat Tara Devi, 
defendant No. 8, did not so pay. Uounsel 
for Faqir Chand-Kesho Das at this stage 
stated that he did not want warrants of 
attachment against Ishar Das and Musamma? 
Tara Devi but desired to have the entire 
decretal amount pa.d out of the money al- 
ready deposited. The executing Court upheld 
this contention and ordered that he should 
be paid his dues out of the amounts deposit- 
ed. The executing Court further ordered that 
the other persons whowere to receive pro 
rata shares should file. separate applica- 
tions. Bhana Mal, one of the persons who 
had paid into Court the sum duse, 
appealed to the District Judge on two 
main grounds: (1) That Faqir Chand- 
Kesho Das should not have been paid 
thei. dues until the amounts due from the 
defaulting defendants had been realized, 
and (2) that the Court chould have conti» 
nued the proceedings for realization of the 
money from the defaulting defendants 
instead cf directing that separate applica- 
tions should be filed. The learned District 
Judge repelled the first contention but 
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accepted the second. He accepted the 
appeal so far as to direct that proceedings 
for recovery of the amounts dueshould be 
continued if the appellant paid the neces- 
sary process fees. Ishar Das, 4. e., one of 
the defendants who did not pay his dues, 
has appealed to this Court. 

“In my opinion his appeal should succeed. 
Faqir Ohand Kesho Das have now obtained 
all they want and drop out of the pro- 
ceedings. I do not see how Bhana Mal 
can obtain what ia due to him on an 
application made with a totally different 
object by, Faqir Ohand-Kesho Das. This 
seems quite simple. The main argument 
before -me was on the questions whether 
or not an appeal lay to the District Judge 
and whetker or not a further appeal lies 
here. The discussion revolved round the 
point whether a dispute between judg- 
ment-debtors inter se falls within the 
wording of s. 47 (1), Oivil Procedure Code. 
In my opinion jt is necessary to go into that 
question here because defendants Nos. 4 to 
& of the decree of 1930 sre all cf them 
both decree holders and judgment-debtors. 
“Decree-holder” is defined in s. 2 (3) and 
“Judgment-debtor” in s 2 {10), Oivil 
Procedure Ocde. A decree-holder means 
any person in whose favour a decree has been 
passed or an order capable of execution has 
been made. A judgment-debtor means any 
person against whom a decree has been 
passed or an order capable of execution has 
been made. All the five persons are both 
decree-holders and judgment-debtors— 
judgment-debtors because they had to pay 
sums in Oourt; decree-holders because 
they were entitled to receive sums payable 
under the decree. Therefore I think that 
most of the rulings quoted before me are 
to be distinguished. An appeal certainly 
lay to the District Judge because Bhana 
Mal appealed against Faqir Ohand-Kesho 
Das. I think the appeal also lies here 
because of the peculiar character of the 
parties. 

In a very present ruling by a Division 
Bench of this Court Sundar Das v. Bishan 
Das (1), it was held that sub-s. (1), B 47, 
Civil Procedure Code, should not be restrict- 
ed to parties ranged against each other 
on opposite sides and the example of a 
partition taken. I think the principle there 
laid down wceuld also apply to the present 
case. I accept the appeal, set aside the 
order of the District Judge and restore 
the order of the executing Judge. Ishar 


a) A I R1936 Leh. 116; 158 Ind. Oas. 591; 37 PL 
R 699; 8 R L 269. 
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own costs in this Oourt. The decree-holder 
is to get his costs as ordered by the 
Distries Judge and in this Court also. The 
cross-objections are also dismissed. No 
order as to costs. 


D, Appeal allowed. 


RANGOON HIGH COURT 
First Civil Appeal No. 67 of 1937 
July 13, 1937 

Rosgrts, C. J. AND SHARPE, J. 

HASHIM ISMAIL DOOPLY— DEFENDANT 
No. 1—APPHLLANT 
versus 
OHOTALAL——PLAINTIFF—RE8SPONDENT 

Presidency Towns Insolvency Act (III of 1909), 
s3. 43, 23— Act by insolvent subsequent to discharge— 
Validtty—Dtscharge, if can be revoked~—Discharge 
conditional on decree being passed in favour of 
Oficial Assignee for all proved debts granted—One of 
creditora subsequently waiving claims to debt in in- 
solvency and advancing loan to insolvent — Insolvent 
and surety executing promissory note for original 
debt with interest —Agreement held valtd and with 
consideration--Agreement not against Act or public 


policy. 

Under s. 43, Presidency Towns Insolvency Aot, it 
is the duty of the discharged insolvent to assist the 
Official Assignee in the realization of hia property, 
butthis does not mean that acts done by him sub- 
sequent to his discharge are rendered thereby invalid 
but only that in some circumstances the discharge 
may be revoked, An order of conditional discharge 
is not a contingent order but an absolute one. 

Under s. 89(1), Presidency Towns Insolvency Act, 
the insolvent was granted a conditional discharge on 
his consenting to a decree being passed against him 
in favour of the Official Assignes for full amount of 
his debt proved in insolvency. Subsequently one of 
the scheduled creditors agreed to waive all his claim 
to thesum due from the Official Assignee as a 
oreditor in the insolvency and advance certain 
amount of loan tothe insolvent The insolvent and 
another person as surety executed a promissory note 
in favour of the creditor for origina! debt with in- 
terest from the date of insolvency in a suit by the 
creditor on the promissory note: 

Heid, that the plaintiff here did not seek to pre- 
judice the rights of other creditors, but bya new 
and independent contract (after discharge had taken 
place) secured for himself a more advantageous 
position by reason of his readiness to advance to 
the insolvent a further substantial sum. Accordingly 
the agreement entered into between the plaimtiff 
and the insolvent was valid and enforceable. It was 
impossible to say here that any part ofthe considera- 
tion for the promissory notes in suit was ofsuch a 
nature that, if permitted, it would defeat the pio- 
visions of the Presidency Towns Insolvency Act. It 
was equally impossible to regerd such consideration 
asopposed to public policy. Jakeman v. Cook (4), 
Wild v. Tucker (5) and Inre Gaskell (8), relied on. 
Noaoroji Nusserwanjt Thoonthtv. Kazi Stdick Mirza 
(1), Krishnappa Ohetti v. Adimula Mudalt (2) and 
Mohanlal Motedal v, Harilal Bhogilal (3), distin- 
guished. 


Wie): 
slip. Reduction of the amount of thè” S 


decree could only be applied for as faras: > 
Chotalal had any interest in the allica-\ >. 
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F.O. A. against the decree of Braund, 
J.,dated August 10, 1936. 
- Mr. -Foucar, for the Appellant. 


Mr.M C. Naidu, for tbe Respondent. 

Roberts, C. J.—This is an appeal from 
n decision of Brannd, J. who granted to the 
plaintiff, Chotelal, a decree for Rs. 36,229 
with interest at the Oourt rate, being the 
total amount of the balance due upon five 
promissory notes dated December 9, 1929, 
made by the defendants. It is conceded 
that the suit was not time-barred since 
payments in respect of interest as such 
were made on December 8, 1932, and 
the suit was filed on December 7, 1935. 
The only point taken in the appeal has 
been that the consideration for which the 
notes were given is unlawful by reason 
of ss. 23 and 24, Contract Act. It is 
admitted that defendant No. 1 signed the 
notes. In October 1925 defendant No. 2 
became insolvent on his own petition, the 
debts amounting to Rs. 55,600. The 
plaintiff was one of six creditors and 
Rs. 16,000 was shown as due to him by the 
insolvent in his schedule of creditors. In 
March 1928 the insolvent was granted a dis- 
charge conditional upon his consenting to 
a decree being passed against him for the 
full amount of his debts proved in the 
insolvency, and in conformity with s. 39 
(1) (d), Presidency Towns Insolvency Act. 
After this conditional discharge and in the 


‘month of December 1929, the plaintiff 


argeed to lend defendant No. 2, Rs. 4,500 
in cash and to waive his claim to the sum 


-due tohim from the Official Assignee as 


a creditor in the insolvency, thereby en- 
abling the amount of that decree to be 


reduced pro tanto; and the defendants: 


executed the promissory notes in suit, de- 
fendant No. 1 doing so as a surety for de- 
fendant No. 2 who was his brother-in law. 
The principal sums appearing on the notes 
amounted to Rs. 28,600; the learned trial 
Judge was satisfied with the explanation 
given as to how the total was arrived at, 
and there is no attempt te attack the trans- 
action other than by saying that the con- 
sideration for the notes was void as 
against public policy. This has simplified 
the issues before the Appellate Court. 

Before granting a decree, the learned 
Judge required and obtained an -under- 
taking by the plaintiff that he would at 
once apply to the Official Assignee for 4 
reduction of the amount of the decree 
held by the latter by a sam equal to the 
amount of the principal moneys secured 
by the notes, This seems to have-been a 


tion of the moneys thereunder, that is 10-< ~ 
the extent of his debt proved in the ingol* . ` 


vency, namely Rs 16.000, and not to the 
extent of Rs. 28.600. So far as ‘he 
balance of the decretal amount is” con- 
cerned (Rs 39,600), this sum when -rea- 
lized would be held by the Oficial 
Assignee on behalf of the other creditors. 

Mr. Foucar on behalf of the appellant, 
Hashim Ismail Dooply, who was defendant 
No. L contended that the agreement ar- 
rived at between the plaintiff and defendant 
No. 2 was void as being of such 4 nature 
that if permitted, it would defeat the 
provisions of the Insolvency Acts; or that 
it implied injury to the property of the 
other creditors in the insolveacy; or that 
at any rate the Court should iegard it 
as opposed to public policy. He citeda 
number of cases to show that before an 
insolvent had obtained his final discharge, 
he could not lawfully agree to settle the 
claims of one creditor in consideration of 
such ereditor agreeing not to oppose 
his final discharge, such agreement being 
made behind tne back of the Official 
Assignee and the other creditors: Naoroji 
Nusserwanji Thoonthi v. Kazi Sidick Mirza 
(1), Krishnappa Chetti v. Adimul Mudah 
(2) and Mohanlal Motilal v. Harilal Bhogi- 
lal (3). All the transactions which took 
place in the cases cited were tainted with 
fraud and all took place before the insol- 
vent had obtained his final discharge. It 
was, however, argued from these autho- 
rities that it was inconsistent with the 
provisions of the Insolvency Acts that an 
insolvent, who had received a discharge 
conditional upon assenting to a decree in 
favour of the Official Assignee for the 
amount due in the insolvency which the 
latter should distribute upon realizing the 
amount of the decree rateably amongst all 
the creditors, should boriow from one of 
his former creditors and as part of the 
consideration for the advance should agree 
to apply to the Omicisl Assignee -for a 
reduction of the decree. After-uacquired 
propeity or future earnings, subject to 
Buch conditions ag the Court may direct, is 
applied to paying off the Official Assignee 
as decree hilder, who may execute the 
decree with leave of the Court. It was 


(1) 20 B 638. 
(2) 20 M 84, 
~ (3) 27 Bom, L 


R 419; 87 Ind Cas, 929; A I R1925 
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‘urged that here the plaintiff was obtaining 
, «promissory notes jointly from both the 


f defendants for a much larger sum than the 
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debt proved in the insolvency of one of 
them, together with the new loan of 


. 4,300 would amount to, and that he 
was getting an advantage over the other 
creditors thereby. 

It is fair to say that no allegation of 
fraud was made in the pleadings nor 
attempted at the trial, and though there 
is a phrase in the memorandum of appeal 
which states that the notes were void ag 
“presumably in fraud of creditors”, we 
have to.deal with the case on the footing 
that there was no fraud on the part of the 
Plaintiff. What in effect the plaintiff 
obtained was the right to proced against 
the surety upon the notes instead of the 
Tight to demand payment on such of de- 
fendant No. 2’s property as might find its 
way into the hands of the Official Assignee; 


and I agree with the learned trial Judge, 


that this does not prejudice the rights of 


171. 
` (5) 914) 3 K B 36, 83 LJ 
3) Hanso 


the other creditors. Tne surety was in no 
way . connected with the insolvency of de- 
tendant: No. 2. Moreover, although it has 
been urged that under 8. 43, Presidency 
Towns Insolvency Act, it was the duty of 
the discharged insolvent to assist the Ofi- 
cial Assignee in the realization of his prop- 
erty, this does not mean that acts done 
by him subsequent to his discharge are 
rendered thereby invalid but only that in 


some circumstances the discharge may be’ 


revoked, An order of conditional discharge 
ig not a contingent order but an absolute 


one. The case in Jakeman v. Cook (4) was. 


one in which the defendant's affairs were 


liquidated by arrangement, and he obtained ` 


an order of discharge. He subsequently 
promised the plaintiff, who was a butcher, 
that if the latter would continue to sup- 
ply him with meat on credit, he would pay 
aot only for the meat to be supplied but a 
prior debt, proof of which had been admit- 
ted in the liquidation proceedings. Kelly, 
O. B. said: 

“He says to one of his creditors, if you will sup- 
ply me: with food’ on credit, I will pay you the old 
debt. Is notthat a gcod consideration ?” . 

There had clearly been other creditors, 
and the principle of this case appears to 
me to be applicabie in the present appeal. 
In Wild v. Tucker (5) the present Lord 
Atkin (thea Atkin, J.) held that‘é contract 
by a bankrupt in consideration of a loan 


(4) (1878) 4 Ex. D 26; 48 L J Ex. 165; 27 WR 


K B 1410; 111 LT 250; 
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of £15 to pay in fulladebt of £913-11-0 
due from him at the commencement of his” 
bankruptey and provable therein was a 
valid and enforceable contract, notwith- 
standing that the bankrupt was still undis- 
charged. An atiempt.was made to dis- 
tinguish this case on the ground that the 
larger debt was provable merely but that 
no proof had been lodged at the tims of 
the contract..- But the creditor could do 
one of three thiigs: he could prove in 
the bankruptcy; he could enter into an 
independent contract for fresh consideration 
given to the insolvent and sue upon that; 
or he could forego his debt altogether. The 
contract was made after adjudication and 
the creditor was well aware that his new 
chose in action would keep alive the 
pre existing debt even if the defendant 
obtained a subsequent discharge from the 
bankruptcy; since debts incurred after 
adjudication are not provable in insolvency, 
the object of the action was to secure a 
judgment which would outlive the discharge. 
This was an advantage which he was able 
to obtain whichin no wise diminished the 
sums which other creditors might obtain in 
the bankruptcy, but it gave to tne plaintiff a 
judgment which the discharge of bankrupt 
would not render ineffective. It appears 
to me that the present is a somewhat similar 
case, in that the plaintiff here did not seek 
to prejudice the rights of other creditors, 
but by a new and independent contract 
(after discharge had taken place) secured 
for himself a more advantageous position 
by reason of his readiness to advance to 
defendant No. 2 a further substantial 
pom. 

' Accordingly in my opinion the learned 
trial Judge was right in holding that the 
agreement entered into between tae plaintiff 
and defendant No. 2 was valid and enforce- 
able. It follows that this appeal must be 
dismissed, but the consent decree in favour 
of the Official Assignee is only reducibie 
by a sum equal to the amount for which 
the respondent proved in the insolvency. 
Costs eight gold mohurs with liberty to 


apply. | | 

Sharpe, J.—In this action brought by 
one Ohotalal against two defendants, Daopiy 
and Patail, Braund, J. passed a decree 
for Rs. 36,229-15-6 against bo:h detendants. 
The appeal before usis brought by defen- 
dant No. 1, Dooply, alone. ‘I'ne facts, so 
far as now material, are as follows. On 
October 27, 1925, defendant No. 2 became 
insolvent on his own petition. ‘lhe debts 
in that insolvency amounted to an aggregate 
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figure of Rs. 55,600 spread among six 
creditors. The plaintiff, now the respondent, 
was one of the six creditors and was 
shown by defendant No. 2 himself in his 
schedule as a creditor for Rs. 16,000-0 0, 
part of which was due upon promissory 
notes and part upon a decree. In March 1928, 
defendant No. 2 secured his discharge under 
the provisions of s. 39 (1) (d), Presidency 
Towns Insolvency Act, 1£09, by consenting 
to a decree being passed against him in 
favour of the Official Assignee for 
Rg. 55,600-0-0, which was the full amount of 
the debts provable under the insolvency 
(there having been no distribution whatever 
among the creditors), such decree to be 
satisfied out of defendant No. 2’s future 
earnings and after acquired property. On 
December 9, 1929, about twenty months 
after his discharge, nothing whatever 
having been paid by defendant No. 2 
to the Official Assignee towards satisfying 
his decree, defendant No. 2 went to the 
plaintiff and told him that he and defendant 
No. 1 wanted to open a milling store, and 
he asked the plaintiff fora fresh loan for 
that purpose. The plaintiff said that he 
would lend them Rs. 4,5000-0 in two 
instalments, Rs. 2,500 0-0 immadiately and 
Rs. 2,000-0-0 a few days later, if be got, 
instead of his entirely fruitless claim in 
defendant No. 2's insolvency, a new obliga- 
tion from both the defendants to pay the 
amount of defendant - No. 2’s_ original 
indebtedness to the plaintiff before his 
insolvency in 1925 together with interest 
on such amount from the date of that 
insolvency. A bargain was finally entered 
into on that basis, and both the defendants 


executed five promissory notes dated Deceme : 


ber 9, 1929, upon which the plaintiff 
subsequently brought the present suit. The 
appellant pleaded in para. 2 of his written 
statement (a) that there was no considera- 
tion for the promissory notes in suit, and 
(b) that, if there was any, the same was 
` unlawful and the promissory notes, there- 
fore, void. 

Mr. Foucar for the appellant has con- 
ceded that here there was consideration and 
his only concern has been to show that that 
part of the consideration which related to 
defendant No. 2's original indebtedness 
to the plaintiff was of such a nature that, 
if permitted, it would have defeated 
the provisions of the Presidency Towns 
Insolvency Act and was opposed to public 
policy and that the promissory notes in 
suit are consequently void by reason of 
the provisions of ss. 23 and 24, Contract 
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Act. The Presidency Towns Insolvency 
Act was modelled on the English Bank- 
ruptey Acts of 1883 and 1890, so that since 
1909, the basic principles of the law of 
insolvency in the presidency towns and 
in the town of Rangoon have been the 
same as those obtaining in England. It 
is, therefore, possible to turn for guidance 
in the present case to such English deci- 
sions a8 bear upon the point. In Jokeman 
vy. Cook (4) Kelly, Ohief Baron, said that be 
could see nothing ‘contrary to the spirit of 
the bankruptcy laws in a debtor, who had 
given up all his property and obtained his 
discharge, saying to one of his creditors 
that if he would supply him with mest on 
credit, he would pay him the old debt. 
The learned Judge was of opinion that 
that was a good consideration. That case 
was considered by Atkin, J., as he then 
was, in Wild v. Tucker (5) a decision 
given before the coming into force of 
the Bankruptcy Act of 1914, and, there- 
fore, under the English Bankruptcy Acts 
of 1883 and 1890, on which, as I have 
pointed out already, the Presidency Towns 
Insolvency Act is based. In Wild v 
Tucker (5) the debtor was still an undis- 
charged bankrupt at the time of entering 
into a fresh agreement. At p.39* of the 
Report, Atkin, J. said that a promise to pay 
a debt from which the debtor is already 
discharged in bankruptcy is an enforce- 
able promise and he made reference to 
the case in Jakeman v. Cook (4) mentioned 
above. In the concluding paragraph of 
his judgment the learned Judge said: 

“T am not pre , in the absenca of express 
authority, to invoke public policy in a new form 
to invalidale a contract between two business men 
of full capacity.” | 

That decision, as might be expected, 
coming as it does from sgo eminent a 
lawyer, has stood unchallenged for almost 
a quarter of a century and I certainly 
propose to follow it in the pressnt case. 
It is suggested that it is distinguishable, 
because in Wild v. Tucker (5) the person 
entering into the new agreement with the 
debtor had not proved in the bankruptcy. 
A person who is a creditor of another at 
thé time of that others insolvency is 
entitled either to abstain from proving in 
the insolvency, asin Wild v. Tucker (5) or 
to prove init as here and if he adopts the 
latter course and proves, itis always open 
to him at any time to withdraw his proof, 
and in my judgment he is then in the same 
position as if he has never proved, Here 
the plaintiff proved but subsequently with- 

* Page of (1014) 3 KB —[Ba. 
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drew his proof and he is, therefore, now 
in the same position as he would have 
been if he had never proved. I am, there- 
fore, unable to distinguish the present 
position in the case before us from the 
position in Wild v. Tucker (5). To my 
mind it is impossible to say here that any 
part of the consideration for the promissory 
notes in suit was of such a nature that, if 
permitted, it would defeat the provisions 
of the Presidency Towns Insolvency Act. 
It ig equally impossible for this Oourt to 
regard such consideration as opposed to 
public policy. Here was a discharged ingol- 
vent getting an advance of Rs. 4,500 0-0 
wherewith to set up in business, and, as 
was sdid by Vaughan Williams, L. J. in 
In re Gaskell (6) at p. 4524: 

“After all, the overriding intention of the Legisla- 
ture in all Bankiuptcy Acts is that the debtor on 
giving up the whole of his property shall be a 
fres man again, able to earn his livelihood, and 
having the ordinary inducements to industry.” 

Oonsequently, I agree with my Lord 
the Chief Justice that the learned Jadge 
was right, in passing a decree against both 
defendants for the amount which he did, 
and I also agree that there was an obvi- 
ous slip in the judgment. The reduction 
in the amount of the decree held by 
the Official Assignee must clearly be 
Rs. 16,000-00 and not Rs. 28,600 0-0. 
I think it only right to the plaintif that 
1 should add something about the word 
“fraud” which was frequently used in the 
course of argument before us. The consi- 
deration in the present case would have 
been unlawful if it had been fraudulent; 
but it is to be observed that fraud was 
nowhere pleaded and no issue of fraud 
was before the learned trial Judge. The 
word, however, found a place in the third 
ground in the memorandum of appeal to 
this Court where it was alleged that the 
learned Judge should have held that the 
promissory notes in suit were void as 
being passed- presumbly in fraud. of cre- 
ditors—a somewhat unfortunable phrase. 
I think it rightin Mr. Chotalal’s interests 
that it should be known that the learned 
Advocate for the appellant has in this 
Oourt quits properly stated that there is 
no suggestion of fraud against him. This 
appeal must be dismissed. 

D. Appeal dismissed. 

(8) (1904) 3 K B 478; 73 LJ K B 656; 91L T 231; 11 
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PRIVY COUNCIL 
Appeal from the Allahabad High Oourt 
March 25, 1938 
; Logn WRIGHT, SIR SHADI Lat AND 


SIR Ggacres RANKIN 
NATHU LAL-— APPRLLANT 


versus 
Tan COLLEOTOR or BUDAUN— 
RESPONDSNT 

Privy Oouncil—Practice—Ooncurrent findings of 
Jact— Privy Council, interference by. 

In a case of concurrent findings of fact, where 
the whole question is one of fact, it is not the prac- 
tios of the Privy Council to go behind those findings. 
It may be that, in exceptional cases, where it is 
clear that some serious injustice has or may be 
involved, the rule may be departed from, but that is 
so only inthe most unusual circumstances. The rule 
is one which obviously it is of the utmost import- 
ance to maintain, because the Board ofthe Privy 
Council does not sit for the purpose of re-opening 
findings of fact in which the Courts below have con- 
curre 

Mr. J. Chinna Durai, for the Appellant. 

Mr. L. M. D. deSilva, for the Respondent. 

Lord Wright.—Their Lordships do not 
find it necessary to hear argument in this 
case from Oounsel for the respondent. 

The appeal is from a decree of the 
High Court at Allahabad which affirmed, 
subject to what will be said later, a decree 
of the Subordinate Judge of Budaun. 

The action was brought by the respond- 
ent to obtain a declaration that two 
deeds, one of the lst and the other of 2nd 
July, 1923, were not binding on tha 
ground that they were obtained by fraud 
and undue influence. One wasa deed of 
gift of certain properties and the other 
a deed.of sale. 
_ The action also claimed that the decree 
in suit No. 201 of 1923 was also void and 


should be set aside on the ground that 
it had been obtained by fraud. 
The Subordinate Judge, in a careful 


judgment in which he made all possible 
assumptions in favour of ihe appellant, 
the defendant in the action, found that 
the allegations were made out and that 
these two deeds and the decree had been 
obtained by fraud and undue influence 
and should be set aside. He accordingly 
made a decree to that effect. 

On appeal tothe High Court the matter 
was again fully considered. The facts are 
carefully discussed by the Oourt, consisting 
of the Chief Justice, Sir Grimwood Mears, 
and Mr. Justice Sen. They gave their 
reasons fully, and, as far as their Lord- 
ships are concerned, those reasons seem 
to be completely convincing, but it is not 
necessary for their Lordskips to consider 
whether they are convincing or not, bes 


‘this rule than the present 
that ground, in their Lordships’ opinion, 
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cause this is a case of concurrent findings 
of fact, the whole question is one of fact, 
and ander such circumstances it is not 
the practice of this Board to go behind 
those findings. It may be that, in excep- 
tional cases, where it is clear that some 
serious injustice has or may be involved, 
the rule may be departed from, but that 
is so onlyin the most unusual circum- 
stances. The rule is one which obviously 
it is of the utmost importanceto maintain, 
‘because this Board does not sit for the 


“purpose of re-opening findings of fact in 


which the Courts below have concurred. 
Their Lordships find it difficult to think 
of any clearer case for the application of 
case and on 


this appeal should be dismissed. Mr. 
Chinna Durai, who hes said all that can be 
said on behalf of the appellant, has re- 
ferred to sections of the Indian Contract 
Act and the Evidence Act, but in their 
Lordships opinion these sections do not 
in any way affect the decision of this 
case. The result is that, in their Lordships’ 
opinion, this appeal, so far as it deals 
with the substantial matters at issue, 
already referred to, should be dismissed. 
There was, however, a minor matter 
which is also included in the appellant’s 
appeal, and that minor matter is not 
overned by the rule as to concurrent 
dings, because in respect of it the High 
Gourt took a view in favour of the res- 
pondent, adverse to the view taken by 
the Subordinate Judge, who was in favour 
of the appellant. The sale deed contained 
in it a statement of an ostensible con- 


gideration of Rs. 8,000 and the details of 


this consideration were given under six 
heads, which, when added up, total 
Re. 8,000. The Subordinate Judge held 
that as regards the larger portion of that 
Rs. 8,000 the consideration was fictitious 
and in decreeing that the sale was invalid 
he made no order for repayment in res- 
pect of that alleged or ostensible con- 
sideration. That lefta sum of Rs. 1,760, 
as to which the Subordinate Judge held 
that the appellant had made out a case 
and he ordered as a condition of his 
judgment the re-payment of that amount 
by the respondent to the appellant. In 
the High Oourt a cross-objection was 
entered by the respondent in regard to 
that amount and that  cross-objection 
succeeded. The High Oourt, differing from 
the Subordinate Judge, held that they 
were not satisfied that it had been proved 
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beyond reasonable doubt that these three 
items Rs. 500, Rs. 1,750 and ks. 60 were 
debts actually due from Manohar Singh 
at the date of the execution of the sale 
deed. ‘They held these items were fictitious 
and came to that conclusion onan exa- 
mination of the original documents which 
are not before their Lordships. In view 
of all the circumstances of the case, their 
Lordships do not feelin any way disposed 


to differ, and do not differ, from that 
conclusion of the High Court. 
The respondent gave notice that he 


intended to take a preliminary objection, 
namely, that leave to appeal in, this case 
ought not to have been granted by the 
High Oourt. In view of the fact that their 
Lordships are advising His Majesty that 
the appeal should be dismissed, they do 
not think it necessary to examine that 
contention on the part of the respondent. 
It raises a question which,no doubt, will 
some day have to be determined by this 
Board, but, as it is not necessary to 
determine it in this case, their Lordships 
are of opinion that it is better to leave it 
over until it eventually comes to be 
determined in some other appeal. 

For all these reasons, their Lordships 
are of opinion that the appeal fails and 
should be dismissed with costs and they 
will humbly so advise His Majesty. 


D. Appeal dismissed. 
Solicitors for the 


Appellant.—Megsrs, 
Douglas, Grant £ Dold. 
Solicitors for the Respondent.—Mesars. 
H.S.L. Polak & Co. ; 
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PRIVY COUNCIL ` ` 

Appeal from the Lahore High Court 
April 1, 1938 

Lorn Wriaat, Logn Romar, Sie Saapr LAL 
AND BIE GRoRGE RANKIN 
PARTAP SINGH AND ANOTHER— 
APPELLANTS 
VETSUS 

SANT KAUR AND ANOTHHR-—-RRSPONDENTS 

Minor—Coniract—Person having adverse interest 
acting as guardian of minor and entering into sel- 
tlement—Mianor, tf bound—Settlement on behalf of 
two, one being minor—Settiement, if enforceable 
aguinst the other who is major—Settlement, if can be 
treated as family settlement—Rules, where guardian 
is manager of Hindu joint family. 

A minor is not competent to make a contract, 
and where a person having an adverse interesie 
against the minor, acting as his gi an entere 
into a contract on his behalf, the ssttlement 
is not - binding on the minor and is voic 
against him, If the settlement is joint on behalf o 
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two persons, one of them being the minor, the settle- 
ment is not enforceable against the other also. 

A party cannot by describing such a contract as 
a family settlement, olaim for it an exemption from 
the law governing ths capacity of a person to make 
a valid contract. It is true that if a compromise 
has been entered into in good faith by the manager 
of a joint Hindu family, or by a father in such 

ily, a minor member of the family cannot be 
allowed to disturb it on the ground of inequality of 
the benefit, unless there was fraud or some other 
ground which in law vitiates it. This rule p 
upon the principle that the minor was properly re- 
presented by the father or the manager of the 
family ; and he was, therefore, a to the com- 
promise. The rale does not offend against any law 
governing a contract. 


Mr. &..Ritson, for the Appellants. 
Mr. J. M. Parikh, for the Respondents. 


Sir Shad! Lal~—On August 17, 1920, 
Musammat Jiwani, the widow of one Sham 
Singh died, leaving her surviving two 
illegitimate daughters, Sant Kaur and 
Basant Kaur. Musammat Jiwani was the 
proprietor of four squares of land in the 
district of Lyallpur in the province of the 
Punjab. Thisland was originally in the 
occupation of her husband asa tenant of 
Government, but he died in October, 1901, 
without acquiring the proprietary rights 
by paying the price thereof in compliance 
with the rules applicable tothe acquisi- 
tion of ownership by a tenant of Govern- 
ment. It was only after his death that 
Musammat Jiwani paid the price and 
ea the owner of the land in August, 


The question of succession tothe land 
arose shortly after her death, In the 
course of the proceedings taken by the 
Revenue Officer for the mutation of 
names in respect of the estate, the right 
of the daughters to inherit it on the death 
of their mother was denied by Sham 
Singh's collaterals, who laid claim to the 
whole of the property as his heirs. There 
were three collaterals, namely, Gujar 
Singh, the son of Sham Singh's paternal 
uncle, and Partap Singh and Kartar 
Singh, the sons of Gujar Singh's brother, 
Sarmukh Singh. They claimed to exclude 
the daughters from the inheritance, but 
the dispute was settled between them 
and the daughters by a compromise, the 
terms of which were embodied in a deed 
executed on April. 22,1921. The estate was 
divided among all the claimants, one 
square was allotted to each of the daughters 
and. the remaining two squares were 
awarded to the. collaterals; It was, 
however, provided ‘that the girls would: 
bave only a life interest in the land 
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assigned to them, without any fight of 
alienation; and that on the death of each, | 
her square would devolve upon the 
collaterals. 

It is common ground that the younger 
girl, Basant Kaur, was & minor at that 
time and was represented by Gujar 
Singh who purported to act as her guardian 
in consenting to the distribution of the 
land. The Revenue Officer, who was deal- 
ing withthe mutation proceedings, direct- 
ed thst the land snould be entered in the 
reyénue record in favour of the various 
parties in accordance with the settlement 
arrived at by them. | 

On August 15, 1927, Gujar Singh made a 
gift of his square to the two girls and 
executed a deed of gift in their favour. 
This deed was followed by another 
document, which he executed on August 
16, 1927, by which he relinquished in their 
favour hisright to succeed to their land 
on their deaths. Thereupon, Partap Singh 
and Kartar Singh brought, on October 8, 
1997, an action against the girls and 
Gujar Singh fora declaration that neither 
the deed of gift nor the deed of relinquish- 
ment should affect their reversionary 
interest in the property. a 

On October 31, 1927, the girls instituted 
a suit for possession of the square which 
had been allotted to Partap Singh and 
Kartar Singh, and claimed that they (the 
girls) were entitied to succeed to the whole 
of the estate belonging to their mother, 
and that they were not bound by the 
deed of settlement which was entered 
into during thejr minority. 

The trial Judge held the deed of settle- 
ment to be binding upon the parties, 
and while dismissing the girls’ suit for 
possession of one square, granted a 
declaratory decree in favour of Partap 
Singh and Kartar Singh with respect 
only tothe deed of gift impeached by 
them. The girls appealed to the High 
Court against both the decrees in 80 far as 
they were against them, and their appeals 
were accepted. with the result that their 
euit for possession of one square was 
decreed against the collaterals, and the 
suit brought by the latter for declaration 
was dismissed in toto. 


‘om the judgment and the decrees 
rae High Gourt Partap Singh 
and Kartar Singh have brought to His 
Majesty in Council two appeals, which 


have been consolidated. The vital question, 
which requires determination, 18 whether 
the deed of settlement is binding upon 


$ 
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the girls. As stated already, it was their 
mother, Musammat Jiwani, who paid the 
price for the land to Government, and 
it was not disputed in the trial Oourt 
that she had thereby acquired the 
rights of ownership in the property. Indeed, 
itis stated bythe High Oourt in their 
judgment that the learned Counsel for 
Partap Singh and Kartar Singh conceded 
before them that “but for the deed of 1921, 
the daughters were the only rightful heirs 
of Musammat Jiwani.” Does that deed 
create an obstacle in the way of their 
right to succeed to the whole of the estate 
left by their mother? 

Ex concesso, the younger girl, Basant 
-Kaur, was a minor on the date of the 
deed of settlement, ; but Gujar Singh 
adopted the role of her guardian for enter- 
ng into the contract on her behalf. It 
is, however, clear that he was neither 
appointed her guardian by any Court, 
nor could claim that status under the law 
applicable to her. He himself wanted a 
share in the estate, and this claim was 
adverse to her right to succeed, with her 
sister, to the whole of the estate. The 
tule of law is firmly established that a 
minor is not competent to make a con- 
tract, and as Gujar Singh had no authority 
to enter into a contract on her behalf, the 
deed of settlement must be held to be a 
void transaction as against her. 

Whether her elder sister, Sant Kaur, 
also was aminor at that time is a matter 
in controversy between the parties. The 
date of her birth cannot be ascertained 
with any reasonable certainty, but the 
circumstances mentioned by the High 
Court justify the inference that she had 
not attained the age of majority on the 
date in question.. In any case, however, 
the elder sister would not be bound if the 
transaction was unenforceable as against 
the younger. Their Lordships, after exa- 
mining the relevant material on the 
record, see no reason to dissent from the 
conclusion reached by the learned Judges 
of the High Court. It is not suggested 
that Gujar Singh or any other person 
even purported to act on her behalf as her 
guardian. 

It is, however, argued that the transac- 
tion should be upheld, bacause it was a 
family settlement. Their Lorhships cannot 
assent to the proposition that a party can 
by describing a contract asa family set 
lement, claim for it an exemption from 
the law governing the capacity of a person 
to make a valid contract. It is true that 
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if a compromise has been entered into in 
good faith by the manager of a joint 
Hindu family, or by a father in such 
family, a minor member of the family 
cannot be allowed to disturb it on the 
ground of inequality of the benefit, unless 
there was fraud or same other ground 
which in law vVitiates it, This rule pro- 
ceeds upon the principle that the minor 
was properly represented by the father or 
the manager of the family: and he was, 
therefore, a party to the compromise. The 
rule does not offend against any law govern- 
ing a contract. 

As regards the transaction for. the dis- 
tribution of squares in the present case, it 
is not proved that there was any person 
who had authority, either under the law 
of contract or under the personal law 
applicable to the minors, to make the 
compromise on their behalf, surrendering 
@ moiety of their inheritance to persons who 
were not entitled to it. 

Their Lordships have no hesitation in 
holding that the compromise invoked by 
the appellants cannot bind the daughters 
of Musammat Jiwani. They will, therefore, 
humbly advise His Majesty that the appeals 
should be dismissed with costs. 

D. Appeals dismissed. 

Solicitors for the Appellants:— Messrs. 
Nehra & Co. 

Solicitors for the Respondents:—Messrs. 
H.S.L. Polak & Co. 
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PRIVY COUNCIL 
Appeal from the Lahore High Court 
March 29, 1938 
Lorp Romue, Str SHADI LAL AND 
SIR Ggoras RANKIN. ` 
Musammat ALI BEGAM (SINO DEOHASED) 
NOW REPRESENTED BY Saiyed MOHAMMAD 
RAZA AND OTAWRS— APEHLLANTS 


versus 
BADR-UL-ISLAM ALI KHAN AND OTHERS 


— RESPONDENTS 

Civil Procedure Code (Act V of 1908), a. 92—Consent 
of Advocate-General given—Suit instituted —One of 
several plaintiffs, if can file appeal—Muhammadan 
Law—W ill—Construction— Held, will created wakf 
and was not abnozious to Shia Law—Wakf — Will 
creating waki—Life interest in usufruct reserved for 
beneficiartes— Whether unlawful—Property to become 
wakf after death of person surviving testator-—Whe- 
ther contrary to Shia Law. 

Where the consent in writing of the Advocate- 
General or Collector has been given toa suit by 
three persons as pleintifts, the suit cannot validly ‘be 
instituted by two only, The suit, as instituted, must 
conform to the consent. On the other hand if the 
three;presons join as plaintiffs and two of them die 
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pending suit, the suit does not become defective or 
incompetent. There is no provision whatever in the 
Oode of Civil Procedure for recourse being had to the 
ee or Collector during the course 
suit or of any proceedings in a . As 
sub-s. (2) of s. 98 of Civil Proced ae Code Laras 
ly shows the consent in writing is a condition of the 
valid institution of a suit and has no reference to 
any other stage. When once validly instituted it is 
& representative suit subject to all the incidents 
affecting suits in general and representative suits in 
particular. Theis the persona who have instituted 
the suit with the leave of the Collector cannot be 
deemed to be one plaintiff, and one of several plain- 
= Ta a sult can appa on the same terms 
iticns as are applicable to suits in al. 

gle i v. Ramdas Daduram (1), referred to. [p. 

, cok 1. 

Held, on construction ofthe will that the testator 
created wakf in res of five properties in question, 
the right given to the testator’s heirs was not obnox- 
ious to the rule of Shia Law which requires a wakif 
Coe rae yes F interest in the property and in 

: i Begam v. 1 
ee = g v. Kantb Zatnah (2), 

If a will can be read as intending that on the death 
of the testator certain two properties should become 
wakf, it would be in no way unlawful that a life 
interest in the usufruct should be reserved for the 
beneficiaries. Onthe other hand a direction that the 
property should become wakf after the death of a 
person surviving the testator is contrary to the 
principles applied Oy the Shia Law to dedica- 
tions inter vivos. e decision in Bakar Alt 
Khan v. Anjuman Ara Begam (3) which permits 
a Bhia to create a wakf by will no doubt, is 
itself a mitigation of the rigour of this principle, 
but the principle isnot abrogated for all purposes in 
the case ofa testamentary disposition, nor can it be 
confined to cases where the passing of the property 
to the endowment is made to depend uponon event 
which is problematical as well as future. Bakar 
Ali Khan v. Anjuman Ara Begam (3), referred to. 
Observations in Muhammad Ahsan v. Umardaraz 
(4), not approved. 

Messrs. A. M. Dunne, K. O. and J.M. 
Parikh, for the Appellants. 


Messrs. L. P. E. Pugh, K. C. and Abdul 
Majid, for the Respondents. i 


Sir George Rankin.—On May 25, 1887 
Agha Kalb Abid Khan, a Shia Mussulman 
of Persian origin died at Amritsar leaving 
as his heirs a brother Kalb Ali Khan and 
a sister Musammat Hussaini Khanum. On 
March 3, 1887, he had made a will, the 
true construction and effect wherecf, is 
the subject of this appeal. He was posses- 
sed of a half chare in certain immovable 
property in the district of Farrukhabad 
which he had inherited from his father and 
of which the income was expended on an 
Imambara and other religious purposes at 
Fatehgarh. In addition thereto he was 
possessed of immovable property at Amrit- 
sar and Lahore valued by him in his will 
at Rs. 1,73,000 and thereby described, 
valued and disposed of in detail. 
Of his properties at Lahore valued 
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by him at about Rs. 60,000, three, 
of a total value of Rs. 36.200, were given, 
by the will to his brother Kalb Ali and 
one, Valued at Rs. 18,000 to his sister 
Hussaini Khanum. ‘There remained two 
parcels of land at or near Lahore—one 
measuring 45 bighas and valued at Rs. 4,000, 
the other meaguring 16 bighas and valued 
at Rs. 2,000. By his will the testator gave 
the former to a lady called Mussmmat Buti 
and her son Ismail Hussain for their lives 
and the latter to one Musaffar Ali for his 
life. The interests in remainder he dise 
posed of by directions that they should 
be “attached” to the sarai hereinafter 
mentioned : the validity and effect of these 
directions need not now be considered, as 
it ignotin the events that have happened 
possible on this appeal to pronounce any 
binding decision thereon or to give relief 
in respect thereof. ‘The properties at 
Amritsar, to which the dispute in the 
present suit is now confined, are valued 
in the will at Rs.1,13.000. This figure 
includes two properties in Amritsar Can- 
tonment—one called the Mess Kothi (valaed 
at Rs.2,000) and the other called the 
Small Kothi (valued at Rs. 1,000). The 
income from the former was given by the 
will to Musammat Buti and her son Ismail 
Hussain for their lives upon certain con- 
ditions. . The income of the latter was 


given to Mueaffar Ali for his life upon 


certain other conditions. A question arises 
as to the validity of the testators direc- 
tlous ag regards the intererts in remainder 
which question their Lordships will deal 
with in due course. 

In addition to these two small properties 
the will includes as an item of the testator's 
property at Amritsar, “promissory notes 
value Rs. 36,000 income Rs. 1,490." These 
promissory notes are included in the figure 
of Rs. 1,10,000 hereinafter mentioned : 
the two small properties are not. 

The main disposition made by the 
testator in his will is that whereby five 
properties at Amritsar (in addition to 
the promissory notes already mentioned)— 
total value Rs. 1,10,000—are characterised 
a3 “pertaining to the sara?” “built and 
attached to the sara?” “built in connec- 
tion with the new sarai.” These are: (1) 
a house in the Civil Lines occupying with 
garden, ete, 29 bighas—Rs. 15,000 (2) culti- 
vated land nearby—Rs. 5,000 (3) plots 
nesr the church and dak bungalow— 
Rs. 1,000 (4) Begum Sahiba’s land and 
garden—Rs. 3,000 (9) “the sarat under 
construction” —Rs. 50,000. The main ques- 
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tion upon this appeal is whether the 
true, construction and effect of the will 
is to make these properties wakf for the 
purposes of a garai. 

Soon after the death of the testator 
his brother Kalb Ali was entered in the 
revenue records as owner of the Jands 
at Amritsar. On May 12, 1892, mutation 
of the Amritsar property was effected 
in favour of the sarat. In 1895 Kalb Ali 
died leaving a widow Musammat Bismillah 
Khanum, a son Kalb Haidar and a 
daughter Musammat Ali Beguin (defen- 
dant No.1). On May 14, 1898, mutation 
of the Amritsar property was effected in 
the name of the sarai under the manage- 
ment of Kalb Haidar. On May 13, 1907, 
for Rs. 15,500 Kalb Haidar sold to one 
Sundar Singh five plots of the Amritsar 
property above set forth (in all 39 kanals 
3 marlas) reciting that he had been in 
possesgion therecf’ as proprietor under 
his uncle's will of March 3, 1887. He 
died in 1909 and on September 11, of that 
year the Amritsar land was recorded in 
the name of the sarai under the manage- 
ment of Musammat Bismillah. . In 1921 
Musammat Bismillah leased 12 kanals of 
the lands at Amritsar to one Piara Singh 
(original defendant No. 3) for 50 years at 
an annual rent of Rs. 200. Musammat 
Bismillah died in 1922 and her daughter 
Musammat Ali Begum took possession of 
the Amritsar property as her heiress. 
Musammat Ali Begum has, at all times, 
claimed to hold it as absolute owner and 
has not abany time acknowledged any 
wakf or dedication. On April 7, 1926, 
she sold to Nizam-ud-Din (defendant 
No. 2) 12 kanals 4 marlas of the land at 
Amritsar. 

On June 380, 1903, the present respon- 
dents Nos. 1 to 5, with the sanction of the 
Collector under ss. 


4-93 of the Code o 
Civil Procedure brought in the Comer 


the Senior Subordinate at Amritsar 
the suit out of which this appeal arises. 
The plaint treating Musammat Ali Begum 
as de facto mutawalli asked that she be 
removed from that office and made to 
account for the wakf property and for the 
proceeds of the various sales and of the 
lease to Piara Singh: also that a scheme 
be framed for the wakf. The trial Judge 
dismissed the suit (January 2, 1929), hold- 
ing that though Kalb Abid had dedicated 
the suit lands for the purposes of a sarai 
in his lifetime, the dedication was invalid 
as he had retained possession: that he had 
not made a dedication thereof by bis will: 
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that if his will did purport to effect a 
dedication, that also was invalid having 
regard to certain provisions in the will as 
to the testator’s heirs. Four of the five 
plaintiffs appealed to the High Court at 
Lahore making the remaining plaintiff a 
respondent to the appeal. The High 
Court having at the hearing made this 
plaintiff an appellant instead of a respon- 
pondent, held that a valid wakf cf the sarat 
was created by the will of Kalb Abid, set 
aside the decree of the Subordinate Judge 
and remanded the case to him in order 
that he might decide whether Musammat 
Ali Begum should be mutawalli, prepare 
scheme, take accounts and give other diree- 
tions as necessary. From this decree 
(January 14, 1935), Musammat Ali Begum 
appealed to His Majesty, and on her death, 
her representatives have been duly sub- 
stituted as appellants. 

In view of the observations made by the 
learned Judges in the High Oourt Mr. 
Dunne for the appellants has very pro 
perly raised before their Lordships the 
question whether the appeal ‘as brought 
to the High Gourt was competent, and if 
not, whether the defect was cured by 
making the respondent, plaintif an appel- 
lant. As it appeare that the appeal was 
brought with this plaintiff's concurrence 
and that he was made a respondent only 
because he had gone on business to an; 
other province, it is difficult to discern 
any substance in the preliminary objec- 
tion. Where the consent in writing of the 
Advocate-General or Collector has been 
given to a suit by three persons as plain- 
tiffs, the suit cannot validly be instituted 
by two only. The suit as instituted must 
conform to the consent. On the other 
hand if the three persons join as plain- 
tiffs and two of them die pending suit, 
the suit does not become defective or 
incompetent. (Anand Hao v. Ramdas 
Dadurom (1). There is no provision what- 
ever in the Code fcr recourse being had 
to the Advocate-General or Oollector during 
the course of a suit or of any proceedings 
in appeal. As subs. (2) of s. 82 suffi- 
ciently shows the consent in writing is a 
condition of the valid institution of a suit 
and has no reference to any other stage. 
When once validly instituted it is a re- 
presentative suit subject to all the incid- 
ents affecting suits in general and re- 
presentative evits in particular. Their 


2 481A 12; 62 Ind. Cas 737; 13 L W 318; (1921 
M W N 24:17N LR 37; 35 O W N 784; 48 0 493; 30 
L T 194 (PO). ” 
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Fordships cannot accept the doctrine of 
Jai Lal, J. in the present case that the 
persons who have instituted the suit with 
the leave of the Oollector are to be deemed 
to be one plaintiff, nor do they see any 
reason why one of several plaintiffs in such 
& suit should not appeal on the same 
terms and conditions as are applicable 
fo suits in general. In the present case 
the- appeal was, in their Lordships’ view, 
competent and regular as originally 
brought : the amendment though unobjec- 
tionable was not necessary. 

On the main question their Lordships 
in- agreement with ‘the High Court consider 
that-.apdén the true construction of the will 
of Kalb Abid, the five Amritsar properties 
above-mentioned were made wakf for the 
purposes cf a sarai and for the specified 
purposes subsidiary thereto. They are 
further of opinion that the dedication 
thereof is valid and in accordance with 
Shia Law. The properties are described 
as “pertaining to the sarai” inthe same 
sense as the properties given by the will 
to the testator’s- brother and sister are 
described as “pertaining to my brother" 
and, ‘pertaining to my sister.” It is not 
in doubt that the testator had obtained a 
plot of land from Major Warburton for 
the very purpose of being used for a sarai 
Tnere are repeated references to this sarai 
throughout the will and one of the five 
plots cfland now in question (value about 
Rs. 50,000) isthus described:— < 
“The sarai under construction which is about 
to be completed The building operaticns are going 
on. It was built with the intention of wakf for 
the benefit of the general pablic and for perform- 
ance of religious caremonies, such as Ashura 
prayers on both the Ids, Muharram and Nauroz, 
eto, and for the comfort of every man, without 
charging any rent, etc, and is excluded from the 
rights of relations, etc. But my brother Kalb Ali 
Khan and his hers who are his descendants, have 
right of private residence in it.” , 

The will cuncludes as follows :— 

“It is to be noted that I have given Mirza Kalb 
Ali Khan, my real brother, the powers for the 
management of the entire property, left by me 
and the power of disposal as owner of every kind 
like myself He should use all these powers in obe- 
dience to the directions given in this will He 
should continue the maintenance allowance of the 
persons, to whom I have assigned some mainten- 
ance, subject to the conditions and for the period 
mentioned in this will, provided they do their work 
faithfully, earnestly, honestly, eagerly and obedi- 
ently with good conduct and keep him pleased. In 
case of default of the above conditions or dis- 
pleasure of- my aforesaid brother, or in case of any 
embezzlement, misappiopriation or dishonesty, he 
has full authority to dismiss them and to stop and 
confiscate the maintenance fixed. All these’ powers 
will be excroised by the male descendants of- my 
brother Kalb Ali Khan, after his death and w 


<- + ~ .’ 
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thus continue generation after generation Bat if 
the ssid brother does not care to take this trouble 
or refuses to manags the above property, it should 
be made over to the Governent and the Deputy 
Commissioner for management The Deputy Qom- 
missioner sjone or by appointing a committee and 
an advisory board of some Muhammadan gentlmen 
belonging to the Asna Ashari community, should 
then manage the wakf property. The same action 
should be taken in case the male heirs of the 
said brother should happen to be inefficient and 
should be guilty of breach of the conditions 
and misappropriation. Hf, after my death 
or during the severe attack of disease or uncon- 
sciousness, any one of my dependants is guilty of 
dishonesty or embezzlement or misappropriation, etc, 
in respect of my property and goods or if my 
brother suspects the said dependant of these things, 
then my brother will have the power to dismiss 


_ him or to deprive him of the gift” 


From these passages it. sufficiently ap- 
pears that the testator’s intention was to 
dedicate the five items of property for a 
public charitable purpose well known and 
highly esteemed as pious by the Mus- 
sulman Law. He not only used the word 
wakf but expressed his intention to 
benefit the general public and directed 
that the property should be “excladed from 
the rights of relations” thus giving ample 
evidence. that he knew what was meant 
by wakf and fully intended to effect a 
wakf. It is true that after the words 
“excluded from the rights of relations” 
come words which say that Kalb Ali and 
his heirs who are his descendants shall have 
the right of private residence in the sarai. 
This would:include female heirs who would 
not necessarily be managers of the wakf. 
But in their Lordships’ view this provi- 
sion does not show that the testator did 
not intend to make wakf of the properties 
nor does it render the dedication illusory 
or make it invalid either on the ground 
that the property was not substantially 
dedicated to charity or on the ground that 
the wakf had retained a benefit for him- 
self. It is not necessary in this case to 
pray in aid the provisions of the Mus- 
salman Waké Validating Act, 1913. There 
ig no ground for holding that the right of 
residence was intended or was likely to 
exhaust the accommodation of the sarai or 
could, in law, be insisted on to the exclu- 
sion of the charity. Nor is the right 
given to the testalor’s heirs obnoxious ‘to 
the rule of Shia Law which requires a 
wakif to divest himself of all interest in 
the property and in its usufruct. (cf, 
Abadi Begum v. Kaniz Zainab (2), 

(2)641 A 33; 89 Ind. Oas, 669, A I R 1927 POS; 
11927) MWN 19, 35 ALI 51;38M LT 33; 40W 
N 158: 8P L T 107; 31 O W N 365; 53 M L J 430; 
$9 Bom. L R 763; 25 L W 710; 6 Pat. 259450 LJ 
408 (P Q). 
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‘Again it is true that the testator having 
* get forth in detail each of his properties 
and his disposition thereof, adds thereto a 
list headed: ‘Details of Expenses.” Hav- 
ing entered “expenses on account of my 
burial” at Rs. 500 and expenses on account 
of fast and prayers and the taking of his 
body to Karbala, ete., at Re. 1,500, and the 
marriage expenses of two girls at Rs. 500, 
the testator concluded wilh an entry: “for 
payment of debt—about Rs. 10,000 or the 
amount remaining duefrom me after my 
death.” There is no evidence as to the 
amount owing by him at his death nor as to 
the funds from which his debts, if any, were 
discharged. The will contains no direction 
for the payment of debt out of any 
particular asset nor does it charge any 
property with his debts. The wide powers 
of disposal given tothe testator’s brother, 
which would include a power of sale, are, 
in their Lordships’ opinion, to be read, so 
far as the wakf properties are concerned, 
as powers given to a manager to be exer- 
cised in the course of proper management ; 
and this is indeed comprehended in the 
direction to “use all these powers in 
obedience to the directions given in this 
will.” No objection arises in tbe present 
case upon the fact that the property de- 
dicated by the will exceeds the one-third 
share beyond which a Muslim cannot, 
without the consent of his heirs, dispose of 
his property by will; there are concurrent 
findings of the Courts in India that the 
testator’s heirs consented. Nor does any 
dificulty arise upon the concluding pas- 
sages which their Lordships have already 
cited from the will by reason that the 
testatcr does not use the word mutawallt 
when making provision for the manage- 
ment of the sarai and the property devoted 
thereto. Upon a proper construction of the 
will, their Lordships are of opinion that 
there was a Valid and effective dedication 
of tke five properties above-mentioned for 
the purposes specified. There appears to 
be no evidence as to the amount or value 
of the promissory notes outstanding at the 
testator’s death or as to what was done with 
them. 

It remains to consider the two pro- 
perties in Amritsar Canionment herein- 
before described as the Mess, Kcthi and 
the Small Kothi, of which the income was 
given for life to Musammat Buti and her 
son, and to Musaffar Ali, respectively. The 
effect of the testator’s directions as to the 


interests in remainder is that on the death ` 


of the persons mentioned, the property and 
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the income should be “attached: to the 
sarai" and that if either property should 
be sold during the lifetime of the period 
entitled for life. he ‘or she should get a 
specified sum out of the wakf, and the 
proceeds of the sale should be invested 
and “attached tothe sarai.” This raise a 
question of some nicety in the application 
of the Shia Law. Ifthe will can be read 
as intending that on the death of the 
testator, these two properlies should become 
wakf it would be in no way unlawful 
that a life interest in the usufruct should 
be reserved for the beneficiaries above- 
named. On the other hand a direction that 
the property should become wakf after 
the death of a person surviving the testator 
is contrary to the principles applied by 
the Shia Law to dedications inter vivos. “If 
óne should say I have appropriated when 
the beginning of the month has come... 
the appropriation would not be valid’ 
(Shuraya-ool-Islam. Baillie v. IJ, p. 218). 
Their Lordships recognise that the decision 
in Bakar Ali Khan v. Anjuman Ara 
Begum (3) which permits a Shia to create 
a wakf by will is itself a mitigation of 
the rigour of this principle, but they are 
not of opinion that the principle is abrogat- 
ed for all purposes inthe case of a testa- 
mentary disposition. nor do they think that 
it can be confined to cases where the 
passing of the property to the endowment 
is made to depend upon an event which is 
problematical as well as future. On these 
points they are notin agreement with the 
observations madeinthe case of Muham- 
mad Ahsan v. Umardaraz (4). While not 
disposed to put a narrow or unduly 
technical construction on this will, apon a 
careful consideration of the language used 
by the testator and of the substance and 
effect of his dispositions, their Lordships 
find themselves unable to hold that he 
intended either of the two properties now in 
question to become wakf property until the 
tenant for life had died or there had been a 
sale under the powers conferred by the will. 
On this view they think that there is no 
-valid dedication of either property, and 
to this extent the appeal succeeds. 
= They will humbly advise His Majesty 
that it should be declared that the pro- 
perties in Amritsar Oantonment described 
in the will of Agha Kalb Abid Khan as 
the Mess Kothi and the Small Kothi are 
not wakf ; that subject thereto and save 

(3) 801 A 94; 25 A 236;5 Bom. L R 410; 7 OW N 
465; 8 Sar. 397 (P O), 

(4) 28 A 683; A W N 1906, 148; 3 A LJ 387. 
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as regards the Lahore properties upon which 
no decision can be given inthis appeal, 
the decretal order of the High Court should 
stand and this appeal should be dismissed. 
~The appellants, must pay to the plain- 
tiffs respondents one half of their costs of 
this appeal. 

D. 
Solicitors for the 
H.S. L. Polak & Co. 

Solicitors for the Respondents.— Messrs. 
Francis & Harker. 


Appeal dismissed. 
Appellants.—Messrs, 





PRIVY COUNCIL 
Appeal from the Bombay High Court 
April 7, 1938 
Lorn Weiext, Lorp Romar, SIR SHADI Lan 
AND Siz Ggores RANKIN 
Ste HUKUMCHAND SARUPOHAND, Kr. 
—APPBLLANT 
versus 
HANSRAJ HARJI AND ANOTHER— 
RESPONDENTE 
Practice—Appeal—Powers of Appellate Court— 
Whether can re-hear case on facts—Partnership— 
Change in constitution—Onus—Party alleging change 
must prove it 
An Appellate Court, which is a Oourt of Appeal 
on facts ag well aa law, sothat the appeal is a 
re-hearing, may haveto consider whether there are 
not such sarrounding facts as make it impossible to 
accept the finding of the Judge. 
The onus is on a party to establish a change in 
the constitution of a firm which he alleges. 
Held, after considering the evidence that the party 
-s to discharge the onus which rested upon 


Messrs. Lionel L. Cohen, K. C., J. M. 
Parikh and R Parikh, for the Appellant, 

Messrs. L. P. E. Pugh, K. C., and S. 
Hyam, for the Respondent. 

Lord Wright.—The question in this 
appeal is whether a firm called Hukmi- 
chand Rambh.gat and Company (hereafter 
for convenience described as H. R, & Oo.) 
consisted at the material times of two 
partners, namely, Hansraj Harji the first 
respondent snd a firm of Hukmichand Ram- 
baghat (hereinafter described ag H. R.) or 
of three partners, namely, the first respon- 
dent and two other persons, the appellant 
and the second respondent Mamraj Ram- 
baghat, who were the partners in H. R. 
other words were there three separate part- 
ners, or only two? ‘The importance of the 
question is that H.R. & Co. sustained heavy 
losses and has been wound up, and the 
second respondent is also insolvent. Hence 
if H. R. were as a firm partners in H. R: & 
Co., H-R., in which the appellant is now 
the solvent partner, will have to make good 
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the Joss in respsct of H. R. & Co., in'the 
proportion of 12 annas in the rupee to 
4 annas. which is the share of the first 
respondent, whereas if the appellant and 
the second respondent were separate part- 
ners in H. R: & Co. in equal proportions 
of 6 annas each, the liability of the appel- 
lant will be proportionately reduced. 

The facts may be thus summarised. The 
appellant, who is a business man on a 
large scale, having his principal place of 
business at Indore, was concerned in many 
subsidiary partnerships in other parts of 
India. Among these was the firm of H.R., 
which had its principal office at Bombay. 
In 1916, he decided to embark on business 
operations in Japan and for that purpose 
the firm of H. R. & Oo. was formed, its 
partners boing the firm H. R., the first 
respondent and one Vali Mahomed, who 
was in charge of the Kobe or Japan Branch. 
The shares were at first Vali and the first 
respondsnt 24 annas each, H. R. 11 annas, 
The partnership agreement was in writing 
and was originally for three years. H.R. 
provided the capital. At the end of 1919, 
the agreement was extended for a further 
period of three years and the partners’ 
shares were varied, Vali’s share being in- 
creased to 3 annas and the share of H. R. 
being decreased to 104 annas. This was 
indorsed on the agreement. About the 
end of 1921, it was discovered that Vali 
had been guilty of irregularities in Japan. 
It was decided to dissolve the partnership. 
Vali was to go out and his share of 3 annas 
was to be divided into two parts, 14 annas 
share going to the first respondent, the 
other 1} anuas share going to the other 
partner or partners, so as to make a 12 
annas share. The dispute is whether at 
the same time, what had been beyond 
question up to that time the undivided 
interest of H. R. was split up into two 
separate and equal shares of 6 annas each, 
one share being that of the appellant and 
the other that of the second respondent. 
Wadia, J. accepted the appellant’s evidence 
that this had been agreed at an interview 
in December, 1921, at which the two reg- 
pondents were present or represented, 
though Vali was neither present nor repre- 
sented. The High Court in appeal found 
it impossible to take that view, as the 
onus to establish this change in the con- 
stitution of H. R. & Oo. rested on the appel- 
lant, and in their opinion, he had failed to 
satiefy that onus. The Higb Courtin appeal 
ae allowed the appeal from 
Wadia, J. and declared that the shares 
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in H. R. & Oo., were 12 annas in the rupee 
for the appellant and second respondent 
ag partners in H.R. and 4 annas in the 
rupee for the first respondent. The appel- 
lant now appeals. 

The question is purely one of fact, partly 
depending on the voluminous oral evidence, 
partly on a number of documents, partly on 
the probable inferences from proved fasts 
Wadia, J. really decided the case on the 
oral evidence of the appellant, as to what 
passed at the interview referred to above. 
He said he regarded the appellant as a 
generally reliable witnese, though on certain, 
not unimportant matters, he could not ac- 
cept his evidence. On the other hand, he 
rejected the evidence of the other side 
denying that any such arrangement chang- 
ing the constitution of H. R. & Oo. had 
been ‘arrived at. There was no corrobora- 
ticn of the appellant's testimony as to the 
material allegation, unless some corrobora- 
tion is to be found in the accounts of H. R. 
& Co. kept at Bombay for the years 1926 
to 1828 inclusive, which show the profits of 
H. R. & Co. as credited in equal 6 annas 
shares tothe appellant and to the second 
respondent. The same position appears in 
statements sent tothe appellant at Indore 
from Bombay and in the appellant's books 
kept at Indore. The Bombay books were 
kept at Bombay by the first respondent, in 
the same office as that of the appellant, 
There were no profits after 1928, and before 
1926 the books are not forthcoming, so 
that it is impossible tosay if any change 
was made after 1921. There is no evidence 
which explains satisfactorily why these 
books were not produced and there is no 
ground to justify holding that one party 
or the other was guilty of deliberately 
‘keeping them back. 

Tnese accounts undoubtedly form some 
evidence of a division of the profits of 
H. R.& Oo. in6 annas shares to the ap- 
pellant and the second respondent as 
separate partners, but onthe other hand 
they may dono More than show the distri- 
bution of the profits which was actually 
followed splitting up what was quoad H.R. 
& Oo. the 12 annas share of H. R. into 
the equal shares of the two partners in 
H.R. It isimpossible in any event to 
infer from these accounts the agreement 
which the appellant alleges. It is, there- 
fore, necessary to decide whether his 
evidence can be accepted onthis matter. 
It is true that the appellant has been 
believed on this part of his {evidence by 
Wadia, J.. and that the learned Judge had 
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the advantage of:seeing and hearing him. 
But even so, in this, as in other cases, 
an Appellate Comt which is a Court of 
Appeal on facts as well as law, so that the 
appeal isa re-hearing, may have to con- 
sider whether there are not such surround- 
ing facts as make itimpossible to accept 
the finding of the Judge. And in the 
present case it must also be remembered 
that the onus is on the appellant to establish 
the change in the firm which he alleges. 

The High Court have come to the con- 
clusion, which is carefully explained in the 
judgments of Beaumont, O. J., and Rangne- 
kar, J. that the appellant’s case cangot be 
accepted. Their Lordships agree with that 
conclusion. As they also agree in sub- 
stance withthe reasons of the Judges of 
the High Coart, they can state their own 
reasons briefly. 

It was not till 1930 that H.R. & Oo.'s 
financial difficulties had to be dealt with, 
and the position created by the insolvency 
of the second respondents had to be 
arranged. There came into existence one 
document which, in their | Lordships’ 
judgment cannot be regarded as other than 
conclusive against the case made by the 
appellant. It was necessary to wind-up 
the affairs in Japan of H.R & Oo., and for 
that purpose, & power-of-attorney was 
prepared appointing a firm of Gokaldags 
Dossa & Co., of Japan to act for the winding- 
up in Japan of H.R. & Co's business and 
affairs. It is obvious that if the power 
were to be effective it was necessary that 
it should be executed by and in the name 
of the partners of H.R. & Uo. The docu- 
ment which was prepared in Bombay by 
the appellant's soOlicitors was sent to the 
appellant's Indore office for execution from 
the appellants Bombay office on August 
23, 1930, and was not returned to Bombay 
until September 18, 1930. It was ex- 
pressly sent to obtain the signature of the 
appellant in the name of H.R, in the 
presence of a Government official. It 
was infacton September 16, 1930, exe- 
cuted by the appellant personally in the 
name of H. R. in the presence of the 
Resident Magistrate at Indore, and was 
then returned to Bombay, where it was 
executed by the first respondent. The docu- 
ment recites that H. R. and the first res: 
pondent were carrying on business at 
Kobe and Osaka under the firm style of 


H. R. & Co. It seems clear that the exe- 
cution of this document could not have 
taken place if the appellant's story was 


true. The appellant at the trial volunteered 
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an explanation which Wadia, J., rejected. 
He was not prepared to accept the appel- 
lant’s elaborate description of a conversa- 
tion between him and the first respondent, 
in which the first respondent was said to 
have requested the appellant to sign the 
power-of-attoiney. Wadia, J., suggests that 
the appellant msy have signed the docu- 
ment inadvertently. But that seems 
ineredible for many reasons. It is clear 
that not only was the document carefully 
prepared, but must have been examined by 
the appellants standing legal adviser, 
“Mr. Jal at Indore and by hie munim at 
Bombay, Mr. Ramgopal. The only possible 
inference is that it was not until after the 
date of this document that the case was 
advanced that the appellant’s liability in 
respect of H.R. & Oo., was limited to a 
6 annas share. The action was not com- 
menced until October 13, 1931, and even 
then, though it was alleged in the plaint 
that the appellant held a 6 annas share 
in H.R. & Oo. the firet respondent a 4 
annas share, and ihe second respondent a 
6 annas share, no particularsof any inter- 
view or conversations were given until the 
appellant gave his evidence at the trial in 
1935. There isno written record of it. It 
is acurious story. No explanation is given 
why this change in constitation of the firm 
H. R. & Oo., should have been made. The 
date stated by the appellant about the 
middle of December, 192], appears im- 
possible, because Vali did not arrive from 
Japan until about the end of December, 
1921. He was a necessary party to the dis- 
solution and the re-constitution of: H. R. & 
Co., but the appellant dces not say he was 
present at any discussion. There were 
many matters to be canvassed, such as the 
readjustment of the 3 annas share which 
had been that of Vali. Yet no evidence is 
forthcoming of any interview or discussion 
on these matters. 

‘There were three other documents 
brought into existence in 1930 which have 
been relied on by the first respondent as 
inconsistent with the appellant's story. 
One was a written assignment by the ap- 
pellantdated April 17, 19380, of all monies 
due on taking the accounts to the ap- 
pellant from the second respondent in 
respect cf the various businesses carried on 
by him in partnership with the second res- 
pondent, and in some cases with other 
partners as well. This document in one 
of its recitals states that the appellant was 
carrying on business in partnership with 
the second respondent and the first res- 
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pondent inthe name of H. R. & Oo., in 
Japan, and inthe firm of H. R, & Ob, the 
share cfthe first respondent was 4 anng 
and the remaining share of 12 annas be- 
longed in equal shares to the appellant 
and the second respondent. This recital 
is clearly inconclusive. The composition 
deed entered into between the second 
respondent as debtors and trustees for 
their various creditors, including H. R. & 
Co. contains ina schedule among the firms 
in which the second respondents wera 
partners, the firm H., R & Coa, and gives 
the names of the partners as H.R. 12 


annas, Hansraj Harji 4 annas. .This 
document was signed by Ramgopal, the 
appellant's munim in Bombay in his 


capacity as one of the trustees for the 
creditors. Nodoubt ina sense Ramgopal 
in doing so represented the interests of 
the appellant, but their Lordships do not 
regard this as an admission binding the 
appellant. At the same time it was a malter 
of serious comment that Ramgopal, though 
present throughout the trial, was not called 
by the appellant, and indeed at a later 
stage when the first respondent sought to 
call him the appellant's Counsel success- 
fully placed difficulties, so that in the re- 
sult he wus not called. 

There is also a notice of dissolution of 
H.R. & Oo. dated April 3, 1930, which 
describes H. R & Co., as compcsed of the 
first respondent and H. R., but that again 
was not a document signed or issued by the 
appellant, and may be disregarded for this 


urpose. 

Onthe whole case, their Lordships are 
of opinion, in agreement with Beaumont, 
O. J. and Rangnekar, J, thatthe appellant 
has failed to discharge the onus which resis 
upon him to establish that the single share 
held by him and the second respondent in 
H.R. & Co. was split up into two separate 
shares. They are accordingly of opinion 
that theappeal should be dismissed with 
costs. 

They will humbly so advise His Majesty. 

D. Appeal dismissed. 

Solicitors for the Appellant :—Messrs. 
T, L. Wilson & Co. 

Solicitors for Respondent No. 


i :— 
Messrs. Barrow Rogers & Nevill. 
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CALCUTTA HIGH COURT 
Oivil Rule No. 037 of 1937 
° December 3; 1937 
BARTLBY AND NASIM Aut, JJ. 
MUNICIPAL COMMISSIONERS, 
HOWRAH—Dzorre-HoLtpgrs— 
PETITIONERS 
versus 
Shaikh MOSAFIR or 120, I. R. BELILIONS 
LANE, HOWRAH--J upgugnt-DEaBToR— 
OpposiTB Party 
Civil Procedure Oode (Act V of 1908), O. XXI, 
r, 43— Application for attachment of movable prop- 
erty in possession of judgment-debtor—Inventory of 
articles not annexed—Application, if should be dis- 


missed, 

Under O. XXI, Civil Procedure Code, the decree- 
holder is calied upon to annex an inventory of the 
movable property to be attached only when that 
property is not ın the possession of the judgment- 
debtor, and if the property is in the possession of 
the judgment-debto, the decree-holder cannot reason- 
ably be called upon to supply either an inventory 
with an accurate description of the articles sought 
to be attached or their approximate value and his 
application for attachment cannot be dismissed. 

0. R.from orders of 3rd Court Munsif, 
Howrah, dated February 24, 1937. 

Messrs. A. N. Bose and Bholanath Roy, 
for the Petitioner. 

Bartley, J.— This Rule is not opposed 
and itis made absolute. The orders com- 
plained of are set aside. The execution 
case will be restored and will proceed. 
There will be no order as to costs in this 
Rule. Under O. XXI, Civil Procedure 
Code, the decree holder is called upon to 
annex -an inventory of the movable 
properiy to be attached only when that 
property isnot inthe possession of the 
judgment debtor and it is difficult to 
gee now, if the property is in the possession 
of the judgment-debtor, the decree-holder 
can reasonably be called upon to supply 
either an inventory with an accurate 
description of the articles sought to be 
attached or their approximate value. 

Nasim Ali, J—I agree. The learned 
Subordinate Judge appears to have relied 
on r.199, Vol. l, of the Civil Rules and 
Orders issued by the authority of this 
Gourt. Ifthis Rule is interpreted to mean 
-that the application for attachment of 
movable property in the possession of the 
judgment debtor is to be dismissed unless 
it contains reasonably accurate descrip- 
tion and approximate value of the articles 
sought tobe attached, it would be incon- 
sistent with the provisions laid down in 
O. XXI, Oivil Procedure Oode. 


D. Rule made absolute, 
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LAHORE HIGH COURT 
First Civil Appeal No 176 of 1936 
November 26, 1936 

JAI LAL, d. 

GANGA RAM -— [ĮNS0LVRNT—ÅAPPELLANT 

VETSUS 

AMAR NATH—ỌBREDITOR AND OTABRS— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 41~ 
Discharge—Oonditional discharge—Order to pay a 
fixed proportion of debt—Legality of —Proper order 
to be passed. 

Where an insolvent was granted a discharge on 
condition that he should pay eight sonas in 
the rupee to his scheduled creditors, the Court hold- 
ing that he was not entitled to an absolute discharge 
on two grounds, i.e, that he has not kep? proper 
bocks of account and ona previous occasion he had 
made a composition with his creditors: 

Held, that a condition that the insolvent 
should pay a fixed proportion of the debts without 
regard to his ircoms or his property could not be 
imposed and hence the condition that he ghould pay 
eight annas in therupee could not be sustained, but 
the proper order to pass would be one asking him to 
pay a proportion of his monthly income for a fixed 
period and that any property acquired by him dur- 
ing this period shall also vest in the Official 
Receiver. 

F.O. A.from an order of the District 
Judge, Gujranwala, dated April 6, 1936. 

Mr Bodh Raj Sahani, for the Appellant. 

Mr. Manohar Lal Sachdeva, - for the 
Respondents. 

Judgment.— The appellant Ganga Ram 
having been adjudicated an insolvent has 
applied for his discharge. The learned 
District Judge of Gujranwala has declined 
to grant him an absolute discharge but 
granted him a conditional discharge, the 
condition being that he should pay eight 
annas in the rupee to his scheduled eredi- 
tors. He has held that he is not entitled 
toan absolute discharge on two grounds, 
i. e., that he has not kept proper books of 
account and on a previous occasion he 
had made a composition with his credi- 
tors. Both these are good grounds far 
refusing an absolute discharge under s. 42, 
Provincial Insolvency Act. It appears 
that the insolvent made an application for 
being adjudicated an insolvent in 1917 
and alleged that he was indebted to the 
extent of Rs. 40,000 in round figures. He, 
however, placed the whole of his property 
at the disposal of the creditors who were 
paid three annas in the rupee by way of 
composition of their debts. Subsequently 
he has incurred debts to the extent of 
Rs. 15,000 but has kept no account books. 
At the same time it has been found that 
it has not been proved that he has con- 
cealed any property. [t isin view of his 
conduct in connection with his previous 
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insolvency proceedings and subsequent 
recklessness in raising loans that the Dis- 
trict Judge has imposed the condition that 
he should pay eight annas in the rupee. 
Itis contended that such a condition is 
illegal and cannot be imposed under s. 41, 
Provincial Insolvency Act. The correct- 
‘ness of this contention is conceded by the 
respondents’ Connse], the respondents being 
the creditcrs who opposed the absolute 
discharge of the appellant. Under s. 41 
the Court may grantor refuse an absolute 
discharge cr may suspend the operation of 
the order for 8 specific time or may grant 
an order of discharge subject: to conditions 
with respect to any earning or income 
which may afterwards become due to the 
insolvent or with respect to his after- 
acquired property but a condition that the 
insolvent should pay a fixed proportion of 
the debts without regard to hie income or 
his property cannot be imposed. The 
condition, therefore, that the insolvent 
should pay eight annas in the rupee con- 
not be sustained. The question then is, 
what is the proper order to pass in this 
case. From what has been stated at the 
bar and in the judgment of the District 
Judge, there is no doubt that the conduct 
of the appellant does not entitle him to 
any leniency. He has acted throughout 
in a reckless and dishonest manner. At 
the same time it is no use to réfuse ‘to 
grant him a discharge indefinitely. I con- 
sider that a conditional discharge should 
be granted to him, He stated that his 
monthly income as a broker is Rs. 20 to 
25, probably an underestimate. I direct 


that the order of absolute discharge ;:be. 


suspended for a period of three years, and 
in the meantime, the appellant should pay 
Rs. 15 a month to the Official Receiver 
for paympnt to his scheduled creditors out 
of his monthly earnings and any property 
acquired by him during this period shall 
also vest inthe Official Receiver. On his 
duly performing the above conditions, he 
shall be granted an absolute discharge on 
the expiry of three years from to-day. To 
this extent, this appeal is accepted and the 
order of the learned District Judge modi- 
fied as indicated above. There will be no 
order as to costs of this appeal. 


N. Appeal partly acceped. 


PHANINDRA NATA SARKAR v. DEDAR HUSSAIN KHAN OHAUDHURY (OAL) 


879 


CALCUTTA HIGH COURT 
Civil Rule No. 1L09 of 1937 
November 24, 1937 
BARTLEY AND NASIM Aut, JJ. 
PHANINDRA NATH SARKAR— 

PRTITIONBR 


Hi VETEUSB 
Moulvi DEDAR HUSSAIN KHAN 
CHAUDHURY—Opposirg Party 

Bengal Local Self-Government Act (III of 1888), 
gs. 148, 138—Order by authority appointed under 
s, 138— Revision, tf lies. 

The emphatic wording of s, 148, Bengal 
Local Self-Government Act, precludes interference 
by way of revision with any order made by the 
authority lawfully appointed under s. 138 to decide 
disputes relating to elections under the Loval Self- 
Government Act of 1835 


O. R. for setting aside the order of the 


District Magistrate, Pabna, dated Novem- 
ber 30, 1936. 


Messrs. Bejoy Kumar Bhattacharjee, 
Surajit Chandra Lahiri, Bireswar Bagchi, 
Amaresh Chandra Roy, Tarapada Ghose 
and Gangaprosad Bose, for the Petitioner. 

Dr. Naresh Chandra Sen Gupta and 
Mr. Hamid-ul Hug, for the Opposite 
Party. 


Bartley, J—This Rule, in our opinion, 
must be discharged upon the short 
round that we are not entitled to inter- 
ere by way of revision. The Rule was 
issued on the opposite party to show cause 
why an order made by the District Magis- 
trate of Pabna, in virtue of which he 
declared the election of the petitioner to 
the Serajganj Local Board to be void should 
not be set aside. It would appear that 
previous to the election, certain objections 
were taken to the inclusion of the petis 
tioner's Dame in the electoral roll and 
that these objections were disallowed. 
The petitioner was then elected as a 
member of the Board and subsequently to 
that further objections were taken, as a 
result of which, his election was set aside 
by the District Magistrate. 

Now under 8.138 (a), Local Self-Govern- 
ment Act, it is lawful for the Local 
Government to make rules consistent with 
the Act for the purposes of determining 
the authority who shall decide disputes 
relating tosuch elections held under the 
Act, In accordance with the powers cone 
ferred under the section, the Local Gov- 
ernment laid down under r.1 {a;of the 
rules made under s. 138 (a) Bengal 
Local Self-Government Act, that all disputes 
arising under these rules, other than 
objections under rr. 15 and 42 shall be 
decided by the Magistrate of the District 
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and his decision is final. It is not suggest- 
ed that the present case falls either within 
r. 15 orr. 42 and it follows that the 
authority empowered to decide the question 
before us underthe Act is the District 
Magistrate. 7 l S yi 
Under s. 148 of the same Act every 
decision ofthe suthority appointed’ under 
cl. (a) of s. 188 to decide disputes 
relating to elections under this Act shall 
be final and shall not be questioned in 
any Oourt. We are definitely of opinion 
that the emphatic wording of this section 
precludes interference by way of revision 
with any order made by the authority 
lawfully appointed to decide disputes 
relating to elections under the Local Self- 
Government Act of 1885: The order com- 
plained ofis such a decision and there- 
fore cannot beinterfered with. The Rule 
is accordingly discharged with costs, 
hearing fee two gold mohurs. 
Nasim All, J.—I agree. 
D. . _ ule discharged, 


r 
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CALCUTTA HIGH COURT 
Civil Rule No. 748 of 1937 
-November 22, 1937 
Hanperson, J. ~ 
HATEMUDDIN SIRKAR AND ANOTHER 
l ~ —PETITIONERS 


VET8US ` 
MUSAJ JAMA SIRCAR—Oppositr 
PARTY 
Bengal Agricultural Debtors Act (VII of 1936); 
gs, 34, 40—Sutt pending in i 
such Court under a. 34—CGourt, sf can refuse tosta 
proceedings on ground of Board's jurtsdictton—Suc 
matter to be decided by appellate officer under a. 40. 
Where upon an Ly kan gg to the Board under 
the Bengal Agricultural Debtors Act, the Board 
ives notice under s. 84 of the Act to the Ohrvil 
ourt where the suit against the applicant is pend- 
ing, to stay the proceedings, the. Civil Court cannot 
refuse to do so onthe ground that the Board had 
no jurisdiction in the matter. The matter of jaris- 


diction is to be decided by an appellate officer ap- 
pointed under 8. 40. 

O. R. from an order of the Third 
o of Munsif, Bogra, dated April 20, 
1937. 

Mr. Subodh Chandra Sen, for the Peti- 
tioners. 


Order.—This is a Rule calling upon the 
decree-hulder to show cause why a sale 
should not be set aside. The tacts are 
these.” On March 31, the petitioners 
deposited a sum of Re. 30 and asked for 
time on the ground that they would try 
and negotiable a ‘private sale of the 
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mortgaged property. They were granted. 
time upto April 20. In the meantime the: 
petitioners had recourse to a Board appoint- 
ed under the provisions of the Bengal 
Agricultural Debtors Act and the Chairman 
of the Board gave notice of the application 
to the Munsif in accordance with the 
provisions of s. 34 of that Act. The Munsif 
refused to take any action, but brought the 
property to sale on the ground that the 
petitioners did not reside and the property ' 
was not situated within the jurisdiction of 
the Board. It seems pretty clear what 
was decisive reasons which induced the 
learned Munsif to pass this order, When 
the petitioners applied for time on March 
31, the decree-holder objected on the 
ground that the application was a mere 
dodge to enable the petitioners to go toa 
Board There was apparently an under-- 
taken given by the petitioners that they ` 
would not go to a Board and the learned 
Munsif added that if they did, his order: 
granting time would be vacated. The. 
learned Munsif refers to these matters in 
the very beginning of his order. =e 

Uufortunately, it was impossible to: 
vacate the order granting time and 
the learned Munsif’s further proceedings 


- cannot be supported on two grounds. In 


the first place, there was no evidence: 
whatever before him which would entitle 
him to say that the petitioners do not 
ordinarily reside or that the mortgaged. 
property is not within the jurisdiction 
of the Board. In the second place, this 
is not a matter. which was -within juris- 
diction of the learned Munsif at ‘all. 


"If there is any dispute on-this matter, 


it is to be decided by the- appellate’ 
officer appointed under s. 40 and that 
officer is precluded from entertaining- 
such an objection unless it was taken 
at the earliest opportunity before the: 
Board to which the application was made. 
This Rule must, accordingly, be made. 
absolute, the sale of the property set: 
aside and the Munsif directed to proceed 
in acccrdance with law. I make no order as 
to costs. . 


+ 
. 
a 


8. Rule made absolute. 
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_ LAHORE HIGH COURT 
Oriminal Appeal No. 1381 of 1:36 
February 16, 1937 F 
Young, O. J. anp Mongon,J J. 
MOHAMMAD DIN MEHAR DIN 
- AND 4NOTUBR—APPBLLANTS 
VETEUSE 
EMPEROR -OpreosiTa Party 
Oriminal Procedure Code (Act V of 1898), 33. 148, 
164, 633—Reeording of confession under s. 164— 
Actual questions and answers not recorded—Magis- 
trate giving evidence under s. 533—Oourt satisfied 
that usual precautions were taken—Admissidility 
. of confession—Penal Code (Act XLV of 1860), 
s. 302—Youth of accused, tf strong ground for not 
passing death sentence. 
lt ig nót possible to lay down the particular ques- 
tions in each particular case which ought to be put, 
but the Magistrate and the High Court have to be 
satisfied that the confession was in fact voluntary. 
Where confessions are recorded under s. 164, 
Oriminal Procedure Oode, and although the actual 
questions and answers put by the Magistrate tothe 
confessing accused are not recorded, the Magistrate 
gives evidence as is permitted under s. 533, Crimi- 
nal Procedure Oode, and he satisfies the Court that 
questions had been asked and that the usual pre- 
cautions had been taken by him, the confessions 
are admissible under ss. 164 and 633 taken toge- 
ther Nazir Ahmadv. Emperor (1), distinguished. 
Youth of the accused convicted under s. 302, 
Penal Uode, is a sufficiently strong reason for not 
passing a death sentence on him. Kf 
Or. A. from an order ofthe Additional 
a Judge, Lahore, dated November 30, 
1936. 


: Mezsrs. Durga Das Jain and M. Aslam, 
for the Appellant. 

Mr. D. 8. Sawhney, Public Prosecutor, for 
the Crown. -> 

Young, C. J—Mohammad Din and Wali 
Mohammad and two others-were charged 
with the murder of one Bashir, a boy 11 
years of age. The Additional Sessions Judge 
of Lahore found Mohammad Din and Wali 
Mohammad guilty and sentenced them to 
death : the other two he acquitted. The 
evidence in this case upon which these two 
boys have been convicted consists of the 
evidence of a confession by each of them 
made under s. 164, Criminal Procedure Oude, 
‘before a First Olass Magistrate, the recovery 
from their bodies of clothes bearing human 
bluodstains, track evidence proving that 
they were at the spot where the body of 
the murdered boy was discovered and also 
evidence of a motive. If the confessions 
ate pelievable and admissible, no other evi- 
dence is in law required. In this case, how- 
ever, there is the corroboration by the re- 
covery of the bloodstained garments and 
the track evidence. 

It has been argued by Oounsel that the 


confessions are not admissible and he. 


attempted torely upon the latest decision 
174—0111 & 113 
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of the Privy Oouncil in Nazir Ahmad ve 
Emperor (1). That decision, however, has, 
no bearing waoatever, on the facts of this 


ease. ‘The confessions were recorded under 
s. 164, Qriminal Procedure Code, and al- 


“though the actual qutstions and answers 


put. by the Magistrate to the confessing 


accused ‘were oot recorded, the Magistrate 


gave evidence as is permitted under 8. 533, 
Orimioal Procedure Code, and he satisfied 
the Oourt that questions had been asked 
and that the usual precautions had been 
taken by him. The Privy Oouncil ruling, 
Nazir Ahmad v. Emperor (1), did not éon- 
sider the effect of s. 533, Criminal Proce- 
dure Oode, and their Lordships themselves 
said they ‘expressed. no opinion on the 
question of the operation or scope of s. 533, 
Criminal Procedure ~Code, as it had no 
bearing on the case which was theo under 
d-scussion before them. In our opinion, 
ss Lit and 533, takan together make it 
clear that these confessions are admissible 
in evidence. Tne learned Honorary Mags- 
trate in Oourt says : 

“I questioned him (Wali Mohammad) in order 6) 
satisfy myself if he was making his statement 
voluntarily 1 explainelto the accusad that | wasa 
Magistrate and that any statement which he might 
make coald be used as evidence againsthim I ex- 
plained this by questions and answers. ' 

And later on under crogs-examination he 


Ser gael the accused if he was making the state- 
ment under Police influence and he replied that 
he was speaking voluntarily and for the sake of 
trath.” 

[t is not possible to lay down the parti- 
cular questions ia each particular case 
which ougat to be put, but the Magistrate 
anithé Higa Ovari have to be satistied 
that the confession was in fact voluntary. 
We cannot ses any reason to doubt the 
voluntary nature of tnese confessions. These 
two. boys had been in Police custody for 
about a fortnight before the confessious 
were made, and we have no doabt that il 
the Police had wished illegally to obtain 
confessions, boys of this age would have 
succumbed to Police pressure at a very 
mùch earlier date. The confessions set out 
namely, that the wife of 


4; at M Ld 476; 44 u W 56319 N LJ 214; 64 
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Bashir in order to obtain revenge : Bashir 
was caught in a field and these two agsisted 
“in the murder. A pagree, loin cloth and a 
shirt were taken from the body of Moham- 
mad Din shortly after the murder and 
they were found stained with human blood. 
A shirt was taken from person of Wali 
Mohammad and it was also found to be 
stained with human blood. The track evi- 
dence which appears to us to be reliable 
shows that both these anpellants were in 
the company of Bashir atthe place where 
the murder took place. We are satisfied 
on this evidence that the conclusion of the 
learned Additional Sessions Judge cannot 
be attacked. 

We disagree, huwever, with the learned 
Judge when he thought that he was bound 
to condemn both these boys to’death. Their 
ages ate given in the heading of the judg- 
ment as twelve years. The learned Judge, 
however, comes to the conclusion that they 
are 16 and 17. We have had the advantage 
of seeing them here ourselves and we would 
put their ages in the neighbourhood of 154. 
Not only do we think that it would be 
wholly wrong to hang boys of this age, but 
inthis case there is some evidence con- 
tained in the confessions which is of course 
the real evidence aga'nst both of them, that 
there was provocation at the hands of 
Dullah, the father of Bashir, who was mur- 
-dered. This provocation flowing from 
Dullah would not, it is trae, have affected 
our minds if these appellants had been of 
mature age as Dullah was not murdered but 
his son. Taking into consideration the 
youth of the appellants which, in any event, 
we consider to be a sufficiently strong rea- 
son, we set aside the sentence of death in 
both cases and sentence them instead to 
transportation for life; the Government 
will probably consider the advisability of 
keeping these two youths in the Borstal Jail, 


5. Order accordingly. 





ALLAHABAD HIGH COURT 
First Oivil Appeal No. 234 of 1934 
December 16, 1937 
ĪQBAL AHMAD AND MOHAMMAD ISMAIL, Jd. 
ARTHUR ALBERT UNGER— APPELLANT 
VETSUE 
Mes. MAUD MARTIN AND OTHERS 
— RESPONDENTS ~ 
Will—Proof of—Onus—Testator advanced in age 
with feeble health and weak mind-— Duty of applicant 
for probate. 
The law as tothe nature of the evidence requisite 
to prove a will, which is one of the most solemn 
documents known to lew is clear. The burden to 


ARTAUR ALBERT UNGER v. MAUD MARTIN (ALL) 


11410 


show thatthe will, the probate of which is sought, 
is the last will ofa free and capable testator lies 
on the person applying for the probate, and if there 
are suspicious circumstances attending the execution 
of the will, the burden is on the petitioner to explain 
those circumstances. The burden is all the heavier 
when the testator is a man advanced in years and 
in extremely feeble state of health and the disposi- 
tion evidenced by the will rans counter tothe dis- 
pone admitted to have bean made by the testator 
y previous will executed by him. 


F. O. A. from the decision of the Distric 
Judge, Agra, dated May 7, 1924. i 

Messrs. C. F. Ball and Din Dayal, for 
the Appellant. 

Messrs. R.N. Gurtu and B. S. Darbar, for 
the Respondents., : 

Iqbal Ahmad, J.—This appeal arises 
out of an application for the probate of a 
will that is alleged to have been executed 
in Agra on January 25, 1933, by one Mr. 
Johu Arthur Unger. The applicant in the 
case was Arthur, Albert hereinafter referred 
to asthe petitioner. The petitioner was 
one of the sonsof John Unger, The appli- 
cation was successfully opposed by Mrs. 
Martin, one of the daughers of John Unger, 
and was dismissed by the learned District 
Judge of Agra with the result that the pe- 
titioner has fled the present appeal. John 
Unger died in Agraon May 24, 1935, and 
the application for probate was filed on 
July 7 of the same year. John Unger was 
at the timeof his death 87 years of age 
and was admittedly in indifferent state of 
health for some months before his death. 
He had four sons and two daughters living 
at the time of his death. His wife had pre- 
deceased him in the year 1931. The prop- 
erty of which John Unger was possessed 
of at the time of his death was worth 
Rs. 15,000. The evidence in the case shows 
that of all the sons of John Unger the peti- 
tioner was most business-like and had from 
time to time rendered pecuniary help to his 
father. The objector Mrs. Martin is the wife 
of one Mr. Penat and had some children 
by him. Mr. Penat is alleged to have left 
India inthe year 1922 having taken the 
children with him and since then the objec- 
tor is living with one Mr. Martin and bas two 
children by him. It is, however, clear that 
the objector is not the wife of Mr. Martin 
though throughout these proceedings she 
has been described as Mrs. Martin. The 
objector was admittedly living in Lucknow 
inthe year 1932, andit is common ground 
that John Unger, after the death of his wife, 
lived withthe objector in Lucknow in the 
year 1932. Further it is also common 
ground that J ohn Unger came or wag 
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brought to Agra on January 3, 1933, and 
thereafter continued to residein Agratill 
his death. 

Tne petitioner was in the service of the 
Bengal and Assam Railway and mostly resid- 
ed in Assam. He retired from service 
in July 1933 and is since then living in 
Agra. It is, however, admitted by the 
petitioner that on the receipt of a telegram 
from one Mr. Oarson, who is one of the 
attesting witnesses to the will, informing 
the petitionerthat John Unger had arrived 
in Agra, the petitioner came from Assam 
to Agra on or about Jauuary 11, 1933, It 
is further an admitted fact that tha peti- 
tioner was presentin Agra on January 25, 
1933,-the date on which the will is alleged 
to have been executed by John Unger. 
The case put forward by the petitioner 
was that John Unger executed the willin 
question- of his own free will and that he 
was in the enjoyment of sound disposing 
mind at the time of the execution of the 
will. These allegations were denied by 
Mrs. Martin who alleged that “John Unger 
at the time of his signing the will was in 
a very feeble state of health, unable to 
resist importunity and in that condition he 
was pressed by the applicant to sign the 
will.” She asserted that John Unger was 
not “a free agent at the timehe put his 
signature to the will” and had nota sound 
, disposing mind. In short, Mrs. Martin, 
while admitting thatthe will in ques:ion 
bore the’ signature of John Unger, con- 
tested its validity on the ground that John 
Unger was, at the time of the execution of 
the will, in a feeble state of health and was 
not inthe enjoyment of sound disposing 
mind, and that the will was the outcome of 
of undue influence exercised on John Unger 
by the petitioner. 

The willis typewritten on a sheet of 
white paper, is attested by two witnesses 
“named Carson and Black, and was regis- 
tered by the Sub Registrar of Agra on the 
very date on which it purports to have 
been executed, viz, on January 25, 1933. 
Two of the typewritien lines of the will 
have been scored out and the erasures have 


been signed by John Unger at four, 


places. The willincluding the lines that 
have been scored out runs as follows : 


“I hereby revoke all testamentary writings here- 
tofore executed by me and declare this to be my 
last will, I bequeath to my son, Arthur Albert Unger, 
in case of my death all my property at Agra—the 
piece of ground with one dwelling nouse pulchased 
by me and the four new houses built by me and I 
request him to make use of the income of my prop- 
erty in providing ior my needy children and grand- 
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children. I give, devise, bequeath ani appoint all 
the residue of my movableaud immovable property 
whatsoever and wheresoever unto my son, Arthur 
Albert Unger, absolusely and I appoint my son 
Arthur Albert Unger as sole executor of this my will. 
In witness whereof Ihave hereunto setmy hand this 
day: One thousand nine hundred and thirty-three 
(Bd) J A. Unger. 

In the body of the will the passage be- 
ginning with the words “I request mm to 
make use of” and ending with. the words 
“shildren and grand-children” has been 
scored out as stated above. ‘I'he learned 
District Judge held that 

“the testator was of sufficiently sound mind to 
understand that he was leaving his property to Mr, 
Arthur Ungerand this had been his intention ever 
since his wife died in December 1931, but Mr Arthur 
Unger exercised undue influence over his father’s mind 
when he made him scratch out the request about 
providing for his needy children and grand-child- 
ren,” 


He accordingly declined to grant probate 
of the will to the petitioner. To prove the 
case set up by him, the petitioner examin- 
ed himself and the two attesting witnesses 
of the will. The petitioner stated that the 
testator was on January 25, in a sound state 
of mindand health and executed the will 
of his own accord. He added that he brought 
no pressure to bear on the testator. He, 
however, admitted in cross-examination that 
when the will was written on January 25, 
the testator was ‘“under-regular medical 
attendance. He made reference in the 
course of his statement to various wills 
which were executed by the testator from 
time to time and we shall hereafter deal 
with those wills. Oarson and Black, the 
two attesting witnesses, also testified to the 
fact that the testator was at the time of the 
execution of the willin the fullest posses- 
sion of his faculties and that noone exer- 
cised undue influence over him. — 

Oarson and Black are relations, Black 
being the son-in-law of Oarson. Black 
deposed that Carson was the agent of 
John Unger. Black was living in a cottage 
of one of the houses belonging to John 
Unger and was a discharged insolvent. The 
fact that Carson was interested in the 
petitioner is manifest from the statement 
of the petitioner that on January 3, 1933, 
when John Unger reached Agra, Oorson 
gent a telegram to the petitioner informing 
him that John Unger had arrived in Agra, 
Neither of these witnesses can, therefore, 
be styled as absolutely impartial and inde- 
pendent witnesses. The evidence of Carson 
shows that John Unger was hard of hearing 
for about three years before his death and 
there was pronounced impediment in his 


speech. 
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Two doctors, viz, Dr. Sharma and Dr. 
*Banerji, were also produced by the peti- 
tioner. Dr. Sharma stated that he treated 
Jobn Unger from January 6 to May 20, 
1943, and that on the last-mentioned date 
Mr. Unger was in a perfectly sound state 
of mind and was capable of executing a 
will and attending to ordinary avocations 
of life. Dr. Banerji deposed that he treated 
John Unger from May 19 to 24, 1933, 
and that Unger died of cerebrai apoplexy. 
He stated that Unger was in his senses 
until within an hour of his death. Both 
-these doctors gave certificates in Septem- 
-ber 1933, in which they testified to the fact 
that the testator was in sound state of 
mind till May 20, 1933, and those certifi- 
cates were produced by the petitioner. 
The evidence of these doctors is in entire 
conflict with the evidence of Mrs. Martin 
who stated that John Unger was hard of 
hearing, could not remember faces or 
names and had three attacks of paralysis 
before and succumbed to the fourth attack 
„of paralysis. She stated that the second 
attack of paralysis was about the yeur 
1930 and since then John Unger was a 
-complete wreck. 

This is all the cral evidence that was 
produced in the case and the weight of 
that evidence was certainly in favour of 
the case put forward by the petitioner. 
But there are certain facts that Counsel 
caution in accepting the evidence adduced 
by the petitioner. In the first place no 
. doctor was consulted on January 25, about 
the mental capacity of the testator, and the 
evidence of the two dcctors produced by 
the petitioner is open to the obvious com- 
ment that they had not examined the testa- 
tor on or about the date of the will with 
a view to ascertain his mental capacity, 
and that they were inthe positicn of wit- 
nesses who were paid remuneration to 
grant certificate about the mental capacity 
of the testator long after the date of the 
alleged execution of the will. Both the 
doctors were questioned about the previous 
attacks of cerebral apoplexy and they 
stated that they did not discover any signs 
of the same in the testator. The pronounced 
impediment in the speech of the testator 
may, however, have been due to previous 
strokes of paralysis. Furtherin weighing 
the oral evidence we cannot overlook the 
fact that on the date of the alleged execution 
of the will Mrs. Martin was :ot in Agra 


and could not therefore be in a position. 
to adduce dircet evideice abcut the mental - 


capacity of the testator on that date, 
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The testamentary disposition evidenced 
by tle will in question appears to us to be 
a bit unnatural. It has already been 
stated that John Ufger had four sons and 
two daughters living and of all his issues 
the petitioner was well provided for. 
There could, therefore, apparently be no 
reason for Jobn Unger to leave his entire 
property to the petitioner and deprive his 
other issues. This is a circumstance that 
Taises suspicion about the due execution of 
the will by John Unger. This suspicion 
gains strength when we compare the will 
in question with the previous wills that 
were admittedly executed by John’Unger. 
Of the various wills executed by John 
Unger that are upon the record the frst is 
dated February 22, 1919. By that docu- 
ment, John Unger devised his property for 
life in favour of his wife, and directed that 
after her death the property be adminis- 
tered by the petitioner, and the protit of 
the same be used for the benefit of his 
children and grand children atthe discre- 
tion of the petitioner. The second will is 
dated December 14, 1926. By this will 
he devised his property in favour of his 
wife fcr her lifetime and directed that 
after her death the property be divided 
smongst his children. The third will is 
dated January 7, 1932 By this will he 
devised his property in favour of the peti- 
tioner and provided that: “I request him to 
make use of the income of my property in 
providing for my needy children and 
grand children.” It would be noted that 
these words did appear in the typed will of 
January 25, 1933, and were scored out. 

Two other wills were executed by John 
Unger on May 17 and 18, 1932, res- 
pectively. By those wills he devised his 
property in favour of all his sons and 
daughters. It, however, appears from a 
letter of Mrs. Martin to the petitioner 
dated January 9, 1933, that these two 
wills were drawn up “only to pacify” John 
Unger and that these wills were “not 
worth the paper” on which they were 
written. But this letter is important in 
this respect that it shows that in May 
1932, John Unger was not in a sound state 
of mind and could be made to append hia 
signature to any document that reconciled 
Then we 
have a will executed by John Unger on 
January 9, 1933. By this will he directed 
that all his properties be sold-and the pro- 
ceeds thereof be divided equally amongst 
his children. He appointed his son, Cecil 
Unger as the executor of this will. Then 
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we have the will in dispute dated Janu- 
ary 25, 1933. It is clear that so long as 
John Unger's wife was alive, he intended 
to give a life-estate to her and it was his 
desire that after his wife’s death his pro- 
perty be divided amongst his children. The 
wills that were executed by John Unger 
after his wife's death put it beyond doubt 
that nothing was farther from the mind of 
John Unger than to disinherit any of his 
children. Even by the will of January 9, 
1933, he divided his properties equally 
amongst all his children. Why should he 
then between January 9 and 25, change 
his mind and give the whole of the prop- 
erty to the petitioner is not explained. 
Nothing had happened between Janu- 
ary 9 and 25, that could have so displeased 
Jobn Unger with his children other than 
the petitioner, as to induce him to deprive 
those children and to devise his entire 
properly in favour of the petitioner. This 
fact coupled with the fact that John Unger 
was in failing state of health raises grave 
suspicion about the mental capacity of John 
Unger on January 25, and about the due 
execution of the will by him. 


The law as to the nature of the evidence 
requisite to prove a will, whichis one of 
the most solemn documents known to law 
is clear. The burden to show that the 
will, the probate of which is sought, is the 
last will of a free and capable testator lies 
on the person applying for the probate, 
and if there are suspicious circumstances 
attending the execution of the will the 
burden is on the petitioner to explain 
those circumstances The burden is all 
the heavier when the testator is a man 
advanced in years and in extremely feeble 
state of health and the disposition evi- 
denced by the will runs counter to the 
dispositions admitted to have been made 
by the testator by previous wills executed 
by him. 


In the present case, we find that the 
will in question as originally typed was 
identical with the will of January 7, 1932, 
and that the two lines that have been scored 
out nullify the professed desire of John 
Unger asshown by the previous wills to 
give his property to allhis children. The 
scoring out of the two lines could nct, 
therefore, have been the voluntary act of 
John Unger. We, therefore, consider that 
the learned Distrtct Judge was right in 
holding that the execution of the will in 
question was brought about by the exer- 
cise of undue influence over John Unger. 


M. OLLA v. TAR KING (RANG.) 


885 


This being our conclusion, the appeal must 
fail. We accordingly dismiss this appeal 
with costs. 

D. Appeal dismissed. 


pan 


RANGOON HIGH COURT 
Criminal Revision No. 263-B 
of 1937 
June 16, 1937 
Roszets, O. J. 

M. ULLA—APPLIOANT 


versus 

Tag KING—Opposits PARTY 

Burma Suppression of Brothels Act (II 
s. 11 (a)—Offence under—Proper sentence. 
The proper penalty for the offence of managing 8 
brothel under s. 11 (a), Burma Suppression of 
Brothels Act, is that the offender should be sent to 
prison and & sentence of fine and in default im- 
prisonment is entirely inadequate for such an 
offence. The offences of this kind will only be 
etamped out when a sentence of imprisonment is 


passed. 

Cr. Rev. from the order of the Fifth 
Additional Magistrate (1), Rangoon, dated 
March 15, 1937. 

Mr. Kyaw Zan, for the Applicant. 


Order.—-This is an application in revision 
arising out of the order of tho Fifth Addi- 
tional Magistrate, Rangoon, which wasg 
brought before the Sessions Judge of 
Aanthawaddy with a view to make a 
recommendation to this High Court, which 
he has refused to make, that the conviction 
and sentence of the applicant should be set 
aside. Lam notsurprised, having re:d the 
evidence that the Sessions J udge refused 
to make any such recommendation, and it 
is clear that in effect the proceedings before 
the Magistrate have been reviewed with 
much the same thoroughness as they would 
have been reviewed in the case ofan appeal. 

The case for the prosecution, which was 
accepted in the trial Oourt, was that this 
man Ulla was living in one room and in 
the next room, which he had taken out in 
another name, he was managing a brothel 
and there wasa great deal of evidence to 
show that these premises were used as a 
brothel over quite along period. The fine 
of Rs. 30, or in default, 15 days rigorous 
imprisonment i8 to my mind entirely inade- 
quate to pass ina case where a man has 
peen convicted of the offence of managing 
an establishment of this kind, and accord. 
ingly 1 have to think what the proper 
penalty 18- My own view is that offences of 
this kind will only be stamped out when a 
sentence of imprisonment is passed, but I 
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am loth inthis instance to give effect to 
that view without giving the applicant the 
option of a fine, since if he had not applied 
in revision, he would have escaped with the 
penalty which the Magistrate thought fit 
to impcse upon him It cannot, however, 
be too widely known that the proper penalty 
for the cffence of managing a brothel under 
s. 11, Brothels Act, is that the offender 
should be sent to prison, and I hope that in 
future where a conviction of this kind is 
recorded, that sentence will he passed. In 
this case the applicant will be fined Rs. 150 
orin default, three weeks’ rigorous impri- 
sonment. 
8. Sentence enhanced. 





ALLAHABAD HIGH COURT 
Miscellaneous Case No. 297 of 1934 
December 10, 1937 
IqBaL Anman, J. 

In re JAGANNATH PRASAD—Appticant 
In the matter of BHARAT DHARMA 
SYNDICATE ın LIQUIDATION 

Company— Misrepresentation— Person induced to 
apply jor shares upon misrepresentation and fraud 
of company— Right to avoid agreement to purchase 
shares, should be exercised before commencement of 
winding-up proceedings 

Any contiact that is induced by undoe influence, 
misrepresentation or fraud is voidable atthe option 
of the party who was led to enter into the contract 
by reason of undue influence, misrepresentation or 
fraud. This proposition though applicable to con- 
tracts relating to the purchase of shares of a com- 
pany is subject to certain other rules of law, and 
one of those rules 18 that the repudiation or the 
avoidance of the contract by the share-holder must 
be within a reasonable time and before the com- 
mencement of proceedings for the winding-up of the 
company. In re Scottish Petroleum Co (2) and Oakes 
v. Turquand (3), relied on. 


Mr. Lalta Prasad, for the Applicant. 
Messrs. Abu Ali and Mansur Alam 
Official Liquidators, in person. l 


Order.—This is-an application b 
Jagannath Prasad under s. 183 (5) “Oom 
panies Act, _and the prayer contained in 
tLe application is that the applicant's name 
be removed from the list of contributories 
prepared by the Official Liquidators. It is 
commen ground that the applicant applied 
for the purchase of one deferred Share of 
the Company on November 15, 1923, and 
paid a sum of Rs. 5 on account of the 
application money on November 26, 1923 
Each deferred share was of the face value 
of Rs. 100. A further sum of Reg. 20 was 
paid by the applicant on account of the 
share purchased by him on the allotment 
of that share on March lil, 1924. A 
sum of Rs. 75 on account of the share 
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remained due and the first call with res- 
pect toa portion of that amount was made 
on May 25, 1927. The applicant, how- 
ever, did not pay the first call or any Calls 
that may have been subsequently made 
and Rs. 75 remained due from the appli- 
cantto the Company on account of the 
share. 

By an order dated July 16, 1929, this 
Oourt approved a reconstruction scheme by 
virtue of which every deferred share was 
converted into four ordinary shares of 
Rs. 25 each with the result that the. 
deferred share purchased by the applicant 
was, after the reconstruction scheme, re- 
presented by four ordinary shares. An 
order for the compulsory winding-up of 
the Company was passed by this Court on 
April 29, 1935, and thereafter the Of- 
cial Liquidators fixed August 2, 1937, for 
the settlement of the list of contributories 
and sent a notice to the applicant calling 
upon him to show cause why his name 
should not be included in the list of con- 
tributories with respect to the sum of 
Rs. 75 that was still due from him on 
account of the four ordinary shares. The 
applicant did not appear on tke date fixed 
and his name was put on the list of con- 
tributories by the Liquidators and intima- 
tion of this fact was given to the applicant. 
The applicant then filed the present appli- 
cation which is for disposal before me 
to-day. 

The applicant repudiates his Liability as 
a contributory cn two grounds. Firstly 
he alleges that he purchased the deferred 
share on the understanding that the pro- 
ceeds of the sale of the deferred shares 
would be invested in the publication of 
newspapers and that the holders of the 
shares would be supplied with copies of 
those papers free of cost. He states that 
newspapers were not regularly supplied to 
him, and, as such, he is absclved from the 
liability to pay the price of the share. 
Secondly, he alleges that it was stated in 
the application form signed by him that 
the purcbase of the share by him was “in 
terms of the Company's prospectus” and 
he asserts that as the Company's pros- 
pectus was fraudulent, the agreement en- 
tered into by him for the purchase of the 
share was void in law and is not binding 
on him. In my judgment there is no force 
in either of the grounds relied upon by 
the applicant. There is nothing on the 
record to show that the purchase of the 
deferred shares by the applicant or the 
other shareholders of the Company was 
subject to the condition *that newspapers 
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published by the Company would be sup: 
plied to them free of cost. On the other 
hand it was provided by the prospectus of 
the Company that 

“a subscriber subsoribing one deferred share will 
be entitled to get free of charge either of the two 
weekly newspapers ...... and will also be entitled 
to the surplus dividend after deducting the annual 
subscription of the weekly journal he subscribes”. 


This provision in the prospectus clearly 
meant that the supply of the newspaper to 
the shareholder was not to be free of charge 
and that the annual subscription of the 
journal wasto be deducted from the divi- 
dend due tohim. It is further a fact that 
some journals were published by the Com: 
pany and supplied to the share-holders 
from the year 1924 to 1928. It cannot, 
therefore, be said thatthe Company did 
not, in terms of the prospectus, sapply the 
journals referred toin the prospectus to its 
share holders. The applicant cannot there- 
fore be absolved from the payment of the 
amount due from him on account of the 
share purchased by him. In support of the 
second ground relied upon by the applicant 
reliance has been placed by his learned 
Counsel in A Aron’s Reefs, Ltd. v. Twiss 
(1). It was held in that case that where ‘a 
person is induced by a fraudulent prospectus 
to apply for an allotment of shares, and 
his shares are afterwards forfeited by 
his failure to psy calls, ke ceases to be a 
share-holder and becomes a mere debtor to 
ihe Company, and if he hes done nothing to 
affirm the contract, he may repudiate it and 
defend an action for calls on the ground of 
fraud. 

It is a fact that the prospectns that was 
issued hy the Company was a false and 
misleading document and contained untrue 
statements and representations and the 
applicant had, therefore, the right to avoid 
the agreement to purchase the share pro- 
vided he exercised that right within a 
reasonable time. Any contract that is 
induced by undue influence, misrepresenta- 
tion or fraud is voidable at the option of 
the party who was led to enter into the 
contract by reason of undue influence, mis- 
representation or fraud. This proposition 
though applicable to contracts relating to 
the purchase of shares of a company, is 
subject to certain other rules of law, and 
one of thcse rules is that the repudiation 
or the avoidance of the contract by the 
shareholder must be within a reasonable 
time and before the commencement of pro- 
ceedings for the winding-up of the com- 
pany. The reason for this rule isnot far 

0) (1898) A O 373; 65 LJ P O 54; 74 LIT 794, 
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to seek. , [f ashare-holder does not, within - 
a reasonable time, exercise option of avoid- 
ing the contract for the purchase of shares 
of a Company on ihe ground offraud, mis- 
representation or undue influence. a pre- 
sumption arises that he waives his right 
to avoid the agreement. Moreover, during 
the normal working of a Oompany the 
rights and interests of third persons come 
into existence who, not being parties to 
the agreement for the purchase of the 
shares, remain unaffected by the right 
that the purchaser of the shares may have 
against the Oompany. 

It is on this ground that it has been 
held that the right to avoid an agreement 
for the purchase of a share cannot be exer- 
cised after the proceedings forthe winding- 
up of the company have been initiated. 
To this effect are the decisions in In re 
Scottish Petroleum Co. (2) at p. 434* and 
Oakes v. Turquand (3). In the case before 
me I find that the applicant purchased the 
share in the year 1923 and he did not 
exercise bis right to avoid the agreement 
to purchase the share till the date on which 
tLe application for the winding-up of the 
Company was filed in this Court. Indeed 
it is only now when the applicant has been 
put on the list of contributories that he 
wants to be released from the agreement 
for the purchase of the share. This cannot 
be allowed. The Officisl Liquidators were 
therefore right in including the applicant 
in the list of contributories. I accordingly 
dismiss this application with costs which 
I assess at a sum of Rs. 16. 

D. Application dismissed. 

(3) (1883) 23 Ch. D 413; 49 L T 348; 31 W R 848. 

(3) (1867) 2H © 325; 86 LJ Oh 949;15 WR 
1901 


*Page of (1888) 23 Oh. D-—[Bd) 





CALCUTTA HIGH COURT 
Civil Appeal No. 161 of 1935 
Jime 8, 1936 
M. N. MUKBARJI AND 8. K. Gross, JJ. 
KANAI LAL SAHA AND oTaRRS— 
JUDGMENT DEBTORS—APPAHLLANT3 
versus 
BALJANATH KHETRI AND ofrHBRs— 
DEORBE-HOLDBRS—RgSPONDENTS 
Limitation Act (IX of 1908), s. 7-—F inal decree for 
sale obtatned on February 4, 1931, by B for himself 
and as guardian of minor brothers — Execution ap- 
plication by B on February 2, 1934, in same capactty— 
Contention by judgment-debtor that B could give salid 
discharge and so benefit of 8. 7 could not be claimed 
—B held could not give valid discharge without leave 
of Court under 0. XII, r. 6, Civil Procedure Code 
(Act V of 1908)— Principles and procedure u der 
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0, XXXII held a r to execution proceedings— 
Decree-holders heid could claim benefit of 8.17, Limita- 
tion Act. 

A final decree for sale had been obtained on the 
death of the mortgagee, by his heirs B and other 
minors, the said minors being represented by their 
guardian andelder brother B. That was the form 
of the title contained in the decree The decree was 
passed on February 4, 1931. The spplication for 
execution was filed on February 2, 1934. It was 
filed by the said B for himself and also as guardian 
and elder brother of other minors. The objection 
that was taken on behalf of the judgment-debtors 
was that the decree was barred by limitation. The 
ground upon which this objection was pressed was 
that the decree-holder B being a major, was compe- 
tent to give a valid discharge and thai therefore the 
decree~holders were not entitled to rely upon 8. 7, 
Limitation Act,to save limitations 

Held, that as B acted as the next friend of his 
minor brothers inthe suit and in the decree, he was 
not in & position to give legal and valid discharge of 
the decree without the leave of the Court obtained 
under O XXXII, r 8, Oivil Preeedure Code. But even 
if the terms of O. XXXII of the Code did not apply to 
execution proceedings, the procedure laid down in 
that Order and the principle which underlies the pro- 
visions contained in that Order must be taken to 
apply not only to suits but to execution proceedings 
aswell. Khaz Salauddin v. Afzal Begam (1) and 
BholanandaJha v. Paamanund Singh 2), distin- 
guished. Ganesha Row v. Tuljaram Rao (3), relied 
on Lakshmanan Chetty v. Subbiah Chetty (4), 
followed. | 

O. A. from the orginal order of the Sub- 
Judge, Nadia, dated December 17, 1934. 

Mr. Bijali Bhusan Sanyal, for the Appel- 
lanis. 

Dr, Bijon Kumar Mukherji and Mr. Pro- 
boih Krishna Shome, for the Respondents. 

Judgment.—This is an appeal prefer- 
red by the judgment-debtors who had put 
in an objection under B. 47, Civil Procedure 
Oode, the said objection having been over- 
ruled by the Court below. The facts 
necessary to be stated are the following : 
The-decree that was sought to be executed 
was a final decree for sale on a mortgage. 
It had been obtained on the death of the 
mortgagee, Bishandas Khetri, by his heirs 
No. 1 Baijanath Khetri, No. 2 Ramnath 
Khetri, minor, No. 3 Babulal Khetri, minor, 
and No 4 Narayandas Khetri, minor, the 
said minors being represented by their 
guardian and elder brcther Baijanath 
Khethri. That wasthe form of the title 
contained inthe decree. The decree was 
passed on February 4, 1931. The application 
for execution which has given rise to this 
appeal was filed on February 2, 1934. It 
was filed by the said Baijanath Khetri for 
himself and also as guardian and elder bro- 
ther of Ramnath Khetri, minor, Babulal 
Khetri, minor, and Narayandas Khetri, 
minor. The objection that was taken on 
behalf of the appellants was that the decree 
was barred by limitation. The ground upon 
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which this objection was pressed before the 
Subordinate Judge was that the decree- 
holder Baijanath, being a major, was com- 
petent to give a valid discharge and that, 
therefore, tLe decree-holders were not en- 
titled to rely upon 5. 7, Limitation Act, to 
save limitation. The learned Subordinate 
Judge having overruled this plea, the appel- 
Jants have preferred the present appeal. 

In support of the aforesaid contention 
which was urged on behalf of the appellants 
in the Oourt below and has been repeated 
before this Ocurt, two decisions have been 
cited and it is nece:sary to refer to them at 
the outset in order to clear the ground for 
a consideration of the question that bas 
been raised. One of them is the decision 
in Khaje Salauddin v. Afzal Begum (1). 
This decision has been relied upon in sup- 
port of the contention that a guardian ad 
litem appointed ina suit does not continue 
as such without a fresh appointment in the 
execution proceedings, and when a litigation 
has been terminated by the final decree, 
there is no longer any lis pendens. This 
case has been relied upon for the purpose 
of the contention that although in the course 
of the suit Baijanath Khetri had assumed 
the role of guardian in respect of the 
minors, yet by the passing of the final decree 
in the suit the lis had terminated and so he 
no longer remained a Oourt guardian and 
his disability as such was removed and that 
when thereafter he came in and put in the 
applicaticn for execution, he was not en- 
titled nor was any of the other decree- hold- 
ers entitled to rely up n 8.7, Limitation 
Act. It will be observed, however, that the 
aforesaid decision expressly limited itself 
to cases of decrees for recovery of money, 
because the learned Judges laid down the 
aforesaid proposition, on which reliance 
has been placed cn behalf of the appel- 
lants, in well guarded language observing 
thus : 

“We are now spsaking of simple decrees as the 
decree in this suit for the payment of money and 


not in relation to mortgage-decrees or decrees for 
delivery of accounts.” 


The authority of this decision, in what- 
ever way it might be sought to be used in 
fuvour of the appellant, cannot be invoked 
for the present contention which has arisen 
in respect cf execution proceedings relating 
to a final decree for sale in a suit on mort- 
gage. The cther cass to which reference 
has been made on behalf of the appellant 
is the decision in BholanandaJha v. Pad- 


(1) 280 W N 963; 84 Ind. Oas. 68; A IR 1925 Oal. 
23; 39 O_L J 590, 
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manund Singh (2). In that case arent decree 
had been obtained by an adult plaintiff and 
three minors who were described in the 
plaint as suing through the adult plaintiff 
astheir guardian ad litem. It should be 
observed that the facts of the case do not 
appear very clearly from the judgment of 
this Court which has been relied upon, 
but there is towards the end of the judg- 


ment a passage which runsin these words: 


“Tt is unnecegsary in this particular casato con- 
sider whether a discharge by a person who was 
acting as next friend, supposing all the plaintiffs had 
been minors, would have been a valid discharge or 
not. In the present case we have the fact that one of 
the plaintiffs was undoubtedly an adult compe- 
tent to give a valid discharge The matter, there- 
fore, comes directly under s. 8, Limitation Act, and 
there does not seem to be any reason for holding that 
the plaintiffs are protected by provisions of s. 7.” 

This passage has been relied on assup- 
porting the contention that where there is 
a plaintiff, who jointly with certain minors 
whom he represents a3 guardian ad litem 
or more accurately speaking as next friend 
in the suit, obtains a decree and such adult 
plaintiff by reason of his relation to the 
minor plaintiffs is able to give a valid 
discharge for all, then the mere fact thal 
in the execution proceedings that followed 
he is representing the minors in the same 
capacity is not a ground upon which it can 
be said that there was any disability which 
would enable the plaintiffs as decres-holders 
to invoke the aid of s. 7, Limitation Act. 

As already stated, the facts of the case 
are not very clear and it is nt unlikely 
that upon the materials that were before 
the Court in that case the Oourt did, as a 
matter of fact, come to the conclusion that 
there was no such disability. But if the 
case is relied on as laying down the propc- 
sition in the broad terms in which the 
contention has been put forward before us, 
it must be admitted that the authority of 
this decision can no longer be upheld, hav- 
ing regard to the decision of the Judicial 
Oommittee in Ganesha Row v. Tuljaram 
Row (3). In that case which was a suit 
for pariition by a member of the joint 
family and the father who himself was a 


defendant was appointed guardian ad litem | 


of his minor son,their Lordships reversing 
the decision of tre Courtsin India held that 
“the powers of the father were controlled by 
the provisions of s, 462 of the Oode and he 
could not, without leave of the Court, do 
any actin his capacity of father or manag- 

(2) 60 W N 318. 

(3) 36 M 395; 19 Ind. Oas. 515; 40 IA 183,170 W 
N765;11A LJ 589% 18 OL J 1; 15Bom.L R 826; 
eo T 1; (1918) M W N 575; 25 M L J 150 
(PO. 
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ing member of the joint family which he 
was debarred from doing as guardian ad 
litem and that to hold otherwise would be 
to defeat the object of the enactment. The 
dictum pronounced as aforesaid by their 
Lordships of the Judicial Committee must 
necessarily be regarded as having finally 
settled the law on the point 

Putting aside these two decisions, there- 
fore, on which reliance has been placed on 
behalf of the appellants, we have to consi- 
der the facts of the case and to determine 
whether the plea of limitation which has 
been taken on behalf of the appellants can 
be sustained. Section 7, Limitation Act, 
runs in these words : 

“Where oneof several persons jointly entitled to 
institute a suit or make an application for the exe- 
cution of a decree is under no such disability and 
discharge can be given without the concurrence of 
such person, time will run against them all But 
where no such discharge can be given, time will 
not run against any of them until oneof them be- 
comes capable of giving such diacharge without the 
concurrence of the others or until the disability has 
ceased.” 

The decree, as already stated, was 
obtained by Baijanath Khetri for himself 
and as guardian ad litem, asit is stated in 
the caase title of the decree, but to put it 
more correctly, as the next friend of tle 
minor plaintiffs his three brothers It wa: 
sought to be executedin exactly the same 
form within three years from the date on 
which the decree was obtained. In these 
circumstances it was for the appellants 
when they take tke plea of limitation to 
plead and to show that Baijanath was com- 
petent to give a valid discharge in respect 
of the decree. On this point there is no 
allegation in the petition that was put in 
on behalf of the appellants under s. 47 of 
the Oode nor was there any alfidavit nor 
any other evidence offered in any shape, 
This omission on the part of the appellants, 
in our opinion, is sufficient for the purpose 
of overruling the objection which they were 
allowed to urge at the hearing of their appli- 
cation in the Court below. There is not a 
particle of evidence, nor even any sugges- 
tion anywhere, indicating that Baijanath 
Khetri was the managing member of the 
joint Mitakshara family consisting of him- 
self and his minor brothers. 

Then there is the fact which has already 
been noticed above, namely that Baijanath 
had sued and obtained a decree not only 
for himself but as next friend in respect of 
his minor brothers and it was in thesime 
capacity that he made the application for 
execution in respect of the decree which 
he had previously obtained. That being 
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the position when the Court entertained 
the application for execution, it must be 
"held that although no order was expressly 
passed allowing Baijanath to represent the 
minors astheir next friend for the purpose 
of the application, yet asa matter of fact, 
he was tacitly allowed by the Court to 
represent them in those proceedings. That 
being the position, the case seems to us to 
be on all fours with the casein Lakshmanan 
Chetty v. Subbiah Chetty (4), in which under 
exactly similar circumstances the learned 
Judges of the Madras High Court, referring 
tothe decision of the Judicial Committee in 
Ganesha Row v. Tuljaram Row (3), held that 
as the father acted as the next friend of his 
minor sons in the suit and in the decree, 
he was not in a position to give legal and 
valid discharge of the decree withont the 
leave of the Court obtained under O. XXXII, 
r. 6, Civil Procedure Code. Such disability 
existing, there can be no doubt whatsoever 
that the plea which the appellants have 
taken cannot be allowed to succeed. 

A contention has been urged on behalf 
of the sppellants that itis not permissible 
to refer to the disability provided forin r. 6 
of O XXXII of the Oode inesmuch asthe 
provisions of that Order do not in terms 
apply to proceedings in execution. It is 
quite true that such is what has been laid 
down in a number of decisions of several 
of the Superior Courts in India. It may 
be pointed out, however, that there are also 
decisions of some of the Courts in this 
country Which have taken a very different 
view of this questicn. But even though 
the terms of O. XXXI of the Code do not 
apply to execution proceedings, there can 
be no doubt that the procedure laid down 
in that Order and the principle which 
underlies the provisions contained in that 
Order must be taken to apply not only to 
suits but to execution proceedings as well. 
We are of opinion, therefore, that if Baija- 
nath was treated as the next friend of the 
minors for the purpose of the execution of 
the decree which he had previously obtain- 
ed inthe very same capacity, the disability 
which O. XXXII, r. 6, provides for is a 
disability which cannot besaid to have been 
got over because the provisions of that 


Rule do not, in their terms, apply to exe- 


cution. 

The result, in our opinion, is that the 
view which the learned Judge has taken 
on the question of limitation appears to us 

(4 47 M 920; 82 Ind. Cas. 785; A I R 1925 Mad 78; 
47 M L J 389; 20 L W 342; (1924) M W N 773; 35M L 
T 92, 
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to be correct. The appeal, accordingly fails, 
and is dismissed with costs: hearing-fee 
being assessed at five gold mohurs. 

g. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Testamentary Oase No. 30 of 1937 
December 17, 1937 
Banner, Aa. C. J. AND Ganaa Nata, J. 
MAGANLAL PARIKSHAWALA — 
APPLICANT 
VETSUS 
SAMSON SHALOM—Opposits PARTY. 
Succession Act (XXXIX of 1925), s. 801—Will 
creating trust—Trustees wrongly termed “ executors” 


—Sutt to remove such persons—Ctvil Procedure Code 
(Act V of 1908), s. 99, 

Where in a will creating a trust, the trustees are 
wrongly termed as executors, & suit to remove suc 
persons from their offices doss not lie under s. 301, 
Succession Act, but should be under s. 93, Civil Pro- 
cedure Oode. 


Mr. S. N. Seth, for the Applicant. 

Bennet, Ag. C. J.—This is an application 
by the manager of a temple which learned 
Counsel states is a public temple, and the 
application purports to be under s. 301, 
Succession Act. The application asks for 
the removal of the opposite party Samson 
Shalom, a Jew, residing in Oawnpore on 
the ground that he has committed em- 
bezzlement and should be removed from 
the executorship of a will. The will is 
stated to be dated October 12, 1912, by one 
Musammat Parbati Bai by which she 
endowed the public temple with a sum of 
money. Learned Counsel states that 
shortly after 1912, Musammat Parbati Bal 
died and the executors, of whom there were 
three, purchased certain Government pro- 
missory notes and it is alleged that the 
embezzlement has been committed in 
regard to this by selling the Government 
Promissory notes and misappropriating the 
proceeds. Learned Counsel also states that 
a criminal complaint has been filed. 

Now whatever the merits of the present 
patition may be, itis not a petition which, 
in our opinion, can be brought under s. 301, 
Succession Act. That section deals with 
the power of a High Court to suspend, 
remove or discharge any private executor 
or administrator. Now it may be that the 
will named three persons as executors but 
it does not follow that the use ot the word 
“executor” in the will was correct. It ap- 
pears to us that the will has set una per- 
manent trust and that the position of these 
Presons named in the will was that of 
trustees, As they are trustees of property. 
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for an endowment of a public temple, in our 
opinion, the proper procedure would be to 
Obtain sanction from the Legal Re- 
membrancer and take proceedings under 
8. 92, Civil Procedure Code. The present 
application is, therefore, dismissed. 

D. Petition dismissed. 


tReet 


NAGPUR HIGH COURT 
Civil Revision Application No. 32-B 
of 1934 
July 29, 1937 
*‘Stong, ©. J. AND DIGBY, J. 
DATTAJI PARASHRAMJI KUNBI 
—APpPLIOANT 


VETIUS 
BHAGIRATHI AND OTHERS —DaranpanTs— 
Nox- A PPLIOANTS 

Court Fees Act (VII of 1870), s. 7 (4}(c), Sch. II, 
Art. 17 (iit—Framing of prayer is not material 
—What must be done to make relief effective if 
granted is only material—Prayer for ‘such relief 
as Court may think fit’—Such prayer tnvolees 
consequential relief and 3.7 (4) fo) applies and 
not Art. 17 (iii) of Sch. II. 

Tt does not matter how the prayer is framed. 
What mattera is what must be done in order, if 
that prayer be granted, to make the granting of it 
effective Inall cases for declaration where there 
is a subsequent prayer for ‘such relief as the 
Court may think fit’ or ‘any other proper and 
lawful declarations be made, although all that is 
asked for is declaration, the prayer involves a 
consequential relief and s. 7 (4) (ec) applies and 
not Art 17 (Hof Sch I of the Court Fees Act. 

By a decree in a partition suit certain pros 
perty was charged with the right of the main- 
tenance of a widow. The plaintiff purchased this 
property and brought a suit for declaration that 
the property was not liable to maintenance charge 
of the widow. Theie was a subsequent prayer 
for other proper and lawful declaration. 

Held, thatthe declaration was to the effect that 
the property was not burdened by the maintenance 
charge not merely while inthe ownership ofthe 
plaintiff but generally; and if thia declaration 
was given, it would free the land for ever in whose- 
soever hands it are be of thismaintenance charge; 
and this codld not be done withont amending the 
partition decree The deolaraticn, therefore, in- 
volved the consequential relief. Arunachalam 
Chetty v, Rangaswamy Pilla (4), relied on, 


C. R. App. for revision of the order of the 
Court of the Additional SutəeJudge, First 
O'ass, Amraoti, dated January &, 1934, in 
0.3. No, 1 of 1933. 

Messrs. K. K. Gandhe and B. L. Gupta, 
for the Applicant. 

Mr. D. B. Najbille with Mr. V. K. Raj- 
wade, for the Non-Applicant. 


Order.—This raises a point under the 
Court Fees Act, the question being whe- 
ther the plaint should be stamped in 
accordance with the provisions of s. 7 (4) 

e 
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(c) or whether ib may be stamped in 
accordance with the provisions of Sch. II, . 
Art. 17 (tit) of the Court Fees Act. The 
former apples where consequential relief 
is sought; the latter applies where con- 
sequential relief is not sought. It is said 
that here no consequential relief is sought. 

The material facts are as follows: 
Many years before the plaintifs title 
arose a certain widow in a certain parti- 
tion suit was, by a decree passed in that 
partit'on suit to which of course the pre- 
sent plaintiff was not a party, given main- 
teni. ce and had the maintenance right 
charged upon the subject-matter of the 
subsequent transfer to the plaintiff. The 
plaintiff now asks inthis suit for a decla- 
ration that those lands “are not liable 
to maintenance charge of defendant No, 
1" 
It is urged before us relying cn Lakshmi 
Narain Rai v. Dip Narain Rai (1) Ganga 
Dhulan v. Tapeshri Prasad (2) and 
Zainnatunnessa Khatun v. Giriadranath 
Mukerjee '3) that this is one of thoss cases 
where a simple declaration without any 
Consequential relief is sought and that 
consequently Art. 17 (iit) of the second 
schedule applies. Indeed it is said that of 
the case relied upon by the learned 
Judge, whohasheld thats. 7 (4) applies, 
namely, Arunachalam Chetty v. Ranga- 
swami Pillai (4) Baburao v. Balajirao (5) 
and Baldeo Prasad v. R.S. Seth Ghasiram 
(6) two ofthem, Arunachalam Chetty v. 
Rangaswamy Pillai (4) and Baldeo Prasad 
vy. R S. Seth Ghasiram (6) are cases where 
consequential relief was in fact sought, 

In our opinion, what the decision of the 
Full Bench of the Madras High Oourt in 
dArunachallam Chetty v. Rangaswamy 
Pillai (4) amounts to is this: It does not 
matter how you frame your prayer. 
What matters is what must be done in 
order, if that prayer be granted, to make 
the granting of it effective. Oonsequently 
it was there decided that, if it is sought 
to have a deed declared not binding, for 
axample because it has been obtained by 
fraud, a Court acting properly would n't 
leave the matter at large by merely dee 
claring that the deed was not binding, 

(1) 55 A 374; 148 Ind Oas. 152; (935A L J 3il; 
A I R1933 All. 350 6 R A 650. 

(2)36 4 60%; A W N 1904, 138, 

(3) 30 O : 88, 

(4)38 M 923; 28 Ind Cas, 79; 28 M L 4 116; 
(1915) M W N 118; 17 M L T 154. 

(5)?5NL R 58; 118 Ind Oas. 463; AI] R 1929 
Nag. 71; Ind Rul (1929) Nag. 257. 

(8 18 N L R8; 56 Ind. Oas. 360; AI R1920 


Nag, 243, 
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but if would send for the deed in order 
that it be delivered to the Court to be 
cancelled. That is the proper way In 
which such a contest would end, and it 
ended in that way, the plaintiff would 
have obtained two reliefs (1) the declara- 
tion, and (2) the cancellation of the docu- 
ment; and he would get that in point of 
fact, even though he only asks for the 
declaration, especially if he put, as he 
has done bere,a subsequent prayer for 
such relief as the Oourt may think fit. In 
this particular case that ancillary prayer 
is worded differently and as follows: 
“Any other proper and lawful declarations 
be made”. [he effect, however, would be 
the same. In all such cases although all 
that is asked for is a declaration, the 
prayer involves consequential relief. If 
that be so, then s. 7 (4) ¢) applies. 

The question then arises whether this 
is one of those cases. Now it is said by 
Counsel for the appellant that the plaintiff 
is not here asking for the decree to bəs 
amended; he isnot here asking for the 
land to be declared free of the charge; 
he admits that the decree is binding; he 
admits that it crested a charge; he admits 
that the land is burdened by that charge. 
The position that the plaintiff takes is that 
the land while in his ownership, he being 
a bona fide purchaser for value, is. ab- 
solved from that charge. If that be ao, 
then it follows directly that the decree is 
not impugned and it would not be a matter 
that would be relevant to this cise to 
enquire whether that decree was obtained 
by coercion or fraud. l 

If we take that point of view of this 
case, we think the result would be simple 
claim for a declaration. We put on one 
side the prayer for other proper and law- 
ful declaration. We say nothing as to 
the possibility of making such a declara- 
tion. But in our view the declaration 
preyed for is not of the nature indicated in 
the argument. It is tothe effect that the 
land isnot burdened by the maintenance 
charge not merely while in the ownership 
of the plaintiff but- generally; and if this 
declaration were given,it would free this 
land fur ever in whosesoever hands it may 
be of this maintenance charge; and we 
do not see how that could be done without 
amending the decree in the partition suit. 
We, therefore, think that this falls within 
the kind of case which was being con- 
sidered in Arunachallam Chetty v. Ranga- 
swamy Pillai (4 at p. 926%. 

*Page o ~ Bd. 
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As, however, the plaintiff urges before 
us thatthe remedy he really seeks does 
involve simply a declaration and does not 
involve any attack upon the partition 
decree, it would seem that his present suit 
is wrongly framed. He is, therefore, given 
liberty to withdraw this suit and bring a 
suit properly framed. This must not, in 
any way, be regarded as an indication trat 
we regard sucha declaration as it is now 
said is required as possible. We think 
it right indeed to say that, ag at present 
advised, it would seem that the plaintiff's 
remedy, if any, would appear to be 
against his vendor. He will, of course, as 
a condition of this indulgence, and in any 
event, pay to the other side all the costs in- 
curred. 

8. Order accordingly. 





ALLAHABAD HIGH COURT 
First Oivil Appeal No. 112 of 1937 
December 21, 1937 
Ganaa Nata, J. 
Pandit KASHI NATH RAO JOSHI— 
APPELLANT 
VETRUB 
Musammat MURT A AND ANOTHRR— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 28 (2), (5) 
—Tena holding in respect of which. rent decree is 
passed— Such holding, if resta in Official Receivar— 
Decree-holder, if can take out ejectment proceedings 
in execution against insolvent 

The tenancy holding in respect of which the dec- 
ree for arrears of rent has been obtained by decree- 
holder is not property which vests in the Official 
Receiver. As the tenancy holding is not a property 
with which the Insolvency Court or the Official Re- 
ceiver can deal, there can be ‘no bar to the taking 
out of the ejectment proceedings in execution of his 
decree for arrears of rent by the decres-holder 
against the insolvent. 


F.O. A. from the order of the District 
Judge, Jhansi, dated September 5, 1936. 

Mr. G. Agarwala, for the Appellant. 

Mr. Mahbub Alam, for the Respondents. 

Judgment.—This is a decree-holder's 
appeal and arises out of an order passed by 
the learned District Judge, asking the 
Revenue Court to drop the execution pro- 
ceedings which were going on against the 
insolvent opposite party. The appellant 
has a decree against the insolvent for ar- 
rears ofrent. It has been stated by the 
learned Counsel for the appellant that he 
(appellant) wants to eject the insolvent in 
execution of the decree. No provision in 
the Provincial Insolvency Act has been 
pointed out by the learned Counsel for the 
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pasted by the learned District Judge. 
nder g. 28 (2), Provincial Insolvency Act : 

“No creditor to whom the inecivent is indebted in 
respect of any debt provable under this Act shall, 
during the pendenoy of the insolvency proceedings, 
have any remedy against the property of the insol- 
vent in respect ofthe debt, or commence any suit 
or other legal ings, except with the leave 
* of the Oourt on such terms as the Court may 

pose." 


It also provides for the vesting of the 
property of the insolvent in tLe Receiver 
on the making of an order of adjudicaticn. 
Clause (5) of the came section lays down : 

“The property of the insolvent for the purpose 
this section all not include any property (not 
-being beoks of account) which is exempted by the 
Oode of Civil Procedure, 1908, or by any other 
enactment forthe time being in force from liability 
to attachment and sele in execution of a decree.” 


Under this clause the property which is 
not liable for attackment tnd sale in exe- 
cution of a decree dces not vest in the 
Official Receiver. The tenancy hclding 
in respect of which tke decree for arrears of 
rent has been obtained by the appellant 
decree-holder is such a property. It is 
not liable for attachment and sale in exe 
cution of the decree. The tenancy does 
not; therefore, vest in the Official Receiver 
and consequently there is no bar to the 
taking out of any execution prcceedings by 
the decree-holder against the tenancy. One 
of the remedies available to a decree- 
holder for execution of his decree for arrears 
of rentis to eject the judgment-debtor 
from the tenancy. As the tenancy holding 


is not a property with which the Ineolvency 


Court or the Ofhcial Receiver can deal, 
there can beno bar tothe taking out of 
the ejectment DI ah execution of 
his decree by the decree hclder (appellant) 
against the insolvency. It is, therefore, 
ordered that the appeal be allowed with 
costs and the order of the learned District 
Judge be set aside. 


D. Appeal allowed. 
LAHORE HIGH COURT. 
Oivil Miscellanecus Petition No, 416 
of 1936 


November 9, 1936 
JAI LAL AND ABDUL Rasuip, JJ. 
Musammai SHAHZADI BI—DREFENDANT— 
PETITIONER 
versus 
Musammat RAHMAT BI AND OTERRS— 
PLAINTIFFS AND OTHER8—DRFBNDANTS— 

OPPosITa PARTY. 

Administration- Suit for—Nature of—All credi- 
tors, if should be arrayed as partses—Oreditors, -éf 
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should be called to prove debts after passing o 
decree—Cisitl Procedure Code (Act we 1908), sake 
—Substantial question of law--Suit for administra- 
tion~-Non-jotnder of all credttors—Whether sub- 
stantial sgucation of law—Modification of lower 
Court's decreas in favour of applicant~—Decree par- 
tially conjirmed—Leave to agitate confirmed portion 
47 can be granted. 

In an administration suit, the object of which 
always isto obtain an order forthe administration 
of the estate of a deceased perscn under the super- 
vision of the Court which must necessitate the pay- 
ments of all the debta from the estate and 18, there- 
fore, essentially a representative suit, it is not 
necessary t all the creditore should be arlayed 
as parties. All that is necessary in such cases is to 
call upon all the creditors after the decree has been 
passed to prove their debts and to pay such debts 
as have been proved before distribution of the eg- 
tate to the heirs. 

The question of non-joinder of all the creditors in 
an administration suit cannot beheld to bea sub- 
stantial question of law involved in the appeal, 

It would be anomalous to grant leave to appeal to 
the applicant on matters in which the High Court 
has concurred with the trial Court on the mere 
ground thaton other matters the High Court hag 
modified the decree ‘of the trial Court but in favour 
of the applicant. 

0, Mis. P. for the Appeal to His Majesty in 
Oouncil, irom thedecree cf Jai Lal and 
Dalip Singh, JJ., dated May 19, 1956, ře- 
Pe in 18 oo Cas. 105. i 

essre. Abdul Rahman Bisha 
Narain, for the Petitioner. í 

Messis. Kirpa Narain and Bhagwat Dial 

for the Opposite Party (Plaintiffs). 


and 


Jal Lal, J—This is an applicatio 
leave to appeal to His Majesty a oo 
from a decree passed by this Gourt on 
May 19, 1936. Two appeals were presented 
by the applicant to this Court ‘against a 
decree passed by the Subordinate Judge 
of Delhi in two suits which were consoli- 
dated and tried together. Both the suits 
were for the administration of the estate 
of the late Haji Bakhsh Illahi: one was 
by the respondent Muhammad Raf and 
the other by the applicant Musammat 
Shahzadi Bi, the son and widow, respective. 
ly, of the deceased. 

The main dispute, so far as it is relevant 
to this application in those suits, was 
whether certain properties which were 
claimed by Musammat Shahsadi Bi were 
her properties or whether they were Part 
of the estate of the deceased. The Sube 
ordinate Judge held that out of the ll 
properties which were claimed by Musam- 
mat Shahzadi Bi, only three were hers and 
the remaining eight formed part of the 
estate of Haji Bakhsh Ilahi. Musammat 
Shahzadi Bi being dissatisfied with this 
decree, presented two appeals to this Court 
while Muhammad Raf filed cross-objectiong 
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The main contention, both in the appeals 
and in the cross-objections, was as to the 
ownership of the eight and three properties, 
respectively. By the judgment and decree 
of this Gourt mentioned above, the cross- 
objections were dismissed. The appeals of 
the applicant were partially accepied and 
out of the remaining eight properties 
claimed by her on appeal, this Court held 
that four belonged to Musammat Shabzadi 
Bi andthe remaining four to the estate 
of the late Haji Bakhsh Ilahi. The 
object of the appeal to His Majesty in 
Council is to contest the decreevf this Oourt 
which affirmed the decree of the trial Court 
so far as the remaining four properties 
have been held to be part of the estate of 
Haji Bakhsh Hahi. — 

A preliminary objection is raised on 
behalf of the respondent that the applicant 
is not entitled to appeal to His Majesty in 
Council because the decree of the trial 
Court was affirmed by this Court so fur 
as the four properties are concerned. It 
is urged that though the decree of the 
trial Court was varied by this Oourt, this 
was done in favour of the applicant and 
no part of the decree was varied against 
her. Now, there is no dispute that the 
value of the properties now in dispute is 
more than Rs. 10,000. Therefore the first 
requirement of s. 110, Oivil Procedure 
Code, that the amount or value of the 
subject-matter of the suit in the Court 
of the first instance and the amount or 
value of the subject-matter in dispute to 
His Majesty in Oouncil must be Rs. 10,000 
or above, is satisfied. But there is a further 
condition imposed by s 110, before leave to 
appeal can be grantedand it is that where 
the decree or final order appealed from 
affirme the decision of the Court imme- 
diately below the Court passing such 
decree or final order, the appeal must 
involve some substantial question of law. 
A half-hearted attempt was made by the 
learned Oovunsel forthe applicant to show 
that the appexl involves a substantial 
question of law, but we are not satisfied 
that any such question is involved in this 
ease. It was contended that the substantial 
question of law involved in appeal is that an 
administration suit must always be of a 
representative character and in order that 
such a suit can be held to be of a 
representative character, the pluint.ff must 
formally implead those whom he tceeks to 
represent. 

In urging this objection, the learned 
Counsel ignores the fact that the applicant 
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herself was tha plaintiff in one of the 
suits. No authority, however, has been cited 
to show that in an administration suit, the 
object of which always is to obtain an 
order for the administration of the estate 
of a deceased person under the supervision 
of the Court which must necessitate the 
payments ofall the debts from the estate, 
and is, therefore, essentially a representative 
sult, it is necessary thit all the creditors 
should be arrayed as parties. In our opinion 
all that is necessary in such cases is to call 
upon ali the creditors after the decree has 
been passed to prove their debts and to 
pay such debtsas have been proved be- 
fore distribution of the estate to the heirs. 
In any case,in both the suits in question, 
decrees having been passed and adminis- 
tration having been directed in accordance 
with Jaw, the question of non joinder of 
all the creditors cannot be held to be a 
substantial question of law involved in the 
appeal. 


The main contention of the learned 
Counsel for the applicant was that the 
decree of this Oourt did not affirm the 
decision of the Subordinate Judge. We 
are, however, of opinion thatthis contention 
of the learned Oounsel is devoid of force. 
In deciding this question we must took 
not to the form of the decree but to tke 
substance. Itis no doabt true that this 
Court accepted the appeal of the applicant 
and varied the decree of the trial Court 
in her favour. But so far as the matter 
which is sought to be agitated in appeal 
to His Majesty in Council is concerned, the 
decision of the Court below was confirmed. 
The dispute about each item of property 
was independent of the dispute about the 
other items and history of each property 
had tobe gone into to decide whether it 
belonged to Haji Bakhsh Ilahi at the time 
of his death or whether it belonged to 
Musammat Shahzadi Bi. Therefore, there 
is a clear distinction between this case 
and a suit for accounts in which the 
determination of the amount depends upon 
examination of the same account and for 
this reason some of the cases cited on 
behalf of the applicant are distinguishable, 
as for instance, Annapurnabat v. Rup- 
rao (1), Nathu Lal Raghubir Singh (2), 
B. N. Ry. Co., Ltd. v. Ruttanji Ramji (3), 


0 51 O 969, 88 Ind. Oas. 504, A I R 1925 PO 60; 
51 1A 319(P 0). 
(2) 54 A 146; 135 Ind. Oas. 234; A I R1932 ALL 
65; (1931) A L J 988; Ind, Rul. (1932) All. 58 {F B). 
(3) A I R 1935 Oal,” 350; 155 Ind, Oas. 727; 39 
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Homeshwar Singh v Kameshwar Singh (4), 
and Bisheshwar Bakhsh Singh v. Biswanath 
Singh (5). 

In Asa Ram v. Kishen Chand (6), some 
observations occur which support the con- 
tention of the respondent that the decree 
in this case must be deemed to have been 
affirmed by this Court so far as the pro- 
perties pow in dispute are concerned. 
Vadivelammal v. Rajaratnam Mudaliar (7), 
ig a clear authority in favour of the res- 
pondents’ contention. The matter has 
recently been exhaustively discussed by a 
Division Bench cf tre Calcutta High Oourt 
in Bibhuti Bhusan Dutta v. Sreepati Dutta 
(8). In that case the suit was for partition 
of certain properties. The plaintiffs claimed 
a half share therein and also for accounts. 
The Subordinate Judge made a decree 
declaring in effect the plaintiff's share to 
be one-third, after excluding certain 

roperties which he found had already 
Deon partitioned and also crdering accounts 
for a certain period. Of the properties in 
respect of which he decreed partition, he 
ordered a few items to be kept joint and 
the others he ordered to be partitioned by 
metes and bounds. On appeal by plaintiff 
No. 1 and a cross-objection by plaintiff 
No. 2, the High Oourt of Caleutta varied 
the decree of the trial Court by dismissing 
the appeal save and except that it 
ordered a partition by metes and bounds 
of all the properties found to be joint. 
Plaintiff No. 1 thereupon applied for leave 
to appeal to His Majesty in Oouncil. The 
learned Judges held that under such cir- 
cumstances the plaintiff was :not entitled to 
appeal tothe King in Oouncil because of 
the modification made by the High Oourt 
on other points on which the Courts had 
concurred without showing that some 
substantia] question of law was involved. 
With the conclusion and the reasons 
therefore given in the judgment, we ven- 
ture respectfully to agree. In our opinion 
it would be anomalous to grant leave to 
appeal to the applicant on matters in which 
this Court has concurred with the trial 
Oourt on the mere ground that on other 
matters this Oourt has modified the decree 
of the trial Court but in favour of the 
applicant, 


4) AIR 1933 Pat. 262; 144 Ind. Oas. 320; Ind 
Rul. (1933) Pat. 235. 

2 A 1R1935 Oudh 489; 156 Ind. Oas. 10; 1935 O 
WN 947; 11 Luok. 320; 7 RO 661; 1935 O L R 419, 

(6) 11 Lah. 465; 123 Ind Oas. 523; A I R 1980 Lah. 
654; 31 P L R $36; Ind. Rul. (1930) Lah. 443. 

(7) AI R1923 Mad. 30 
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The learned Counsel for the applicant 
has asked us to allow him to amend his. 
grounds of appeal in case we granted him 
leave to appealto His Majesty in Council. 
He stated that when the judgment of thg 
Court was announced, one item of pro- 
perty out of the four in which the judgment 
of the trial Court has been affirmed was 
adjudged to be the property of the 
applicant; but in the judgment as finally 
recorded that property has been found to 
belong to the estate. This, in our opinion, 
would not be a ground of appeal to His 
Majesty in Oouncil andif the appiicant has 
any grievance in the matter, she has 
her remedy by moving this Court to 
correct its judgment on an application for 
review or by such other procedure as the 
applicant may indicate. We dismiss this 
application with costs. 


D. Application dismissed. 





; NAGPUR HIGH COURT 
Oivil Revision Application No. 356 of 1937 
September 29, 1937 


Bosr, J. 
AHAMAD ALI FAKRUDDIN BHORI 
AND OTABRS—A PPLICANTS 


LET8US 
Mulla FIDA ALI—NON-APPLIGANT 

Court Fees Act (VII of 1870), 8. 7 (xi) (co)— 
Applica bility—Tenant setting up adverse title in 
himself and refusing to consider himself as tenant— 
Termination of tenancy—Suit by landlord for pos- 
session—Section, Hi applies—Sutts Valuation Act 
(VII of i887), 8. 8. 
_ Section 7 (xt) (ce) of Court Fees Act, applies only 
if the suit is by a landlord for recovery of immov- 
able property from his tenant. which includes a 
tenant holding over after the determination of the 
tenancy When 8 person is a tenant holding over 
he continueg in his character as a tenant and the 
law implies a contract of tenancy which the parties 
have not actually made. This, of course, cannot 
obtain when the tenancy has bean determined be- 
cause the tenant sets up an adverse title in him- 
self and refuses to consider himself a tenant In 
such a cass s 7, (xi)(cc) of Court Fees Act, does 
not apply toa suit by landlord for possession of 
the property. If it does not apply then the other 
alternative comes into operation, vig., that court- 
fees must be paid on the maiket value of the 
property and then that becomes the value for pur- 
poses of jurisdiction under s. 8, Suits Valuation 


Act. 
O. R.A. for revision of the order of the 
Court of the Second Sub-Judge, Second 
Olass, Nagpur, dated April 5, 1937, in0 8. 
No. 10-A of 1936. 
Mr. B. R. Mandlekar, for the Applicants. 
Mr. S. R. Mangrulkar, for the Non-Ap- 
plicant. 
‘Order.—The only question I have to 
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determine here is whether the suit has 
been properly valuea in the lower Oourt 
for purposes of jurisdiction. It is argued 
on behalf of the applicants that under 
sB. S8ofthe Suit Valuation Act, the value 
for purpcses of jurisdiction is the same 
as that for purposes of court-fees and 
according tohim s. 7, XI (cc) of the Court 
Fees Act applies. 

That section applies only if the suit is 
by a landicrd for recovery of immovable 
property from his tenant, which includes 
a tenant holding over after the determina- 
tion of the tenancy. The question then 
is whether the plaintiff ciaims to be the 
landlord of the defendants and whether 
the defendants are in fact tenants hold- 
ing over after the determination of the 
tenancy. 

In para, 4 of the plaint the plaintiff 
sets forth these facts. He states that he 
purchased the housa from two persons 
under a sale-deed dated October 30, 1934, 
The lst defendant, it appears, was a 
tenant of the plaintiff's predecessor and 
the remaining defendants are the sons 
of the Ist defendant, and for present 
purposes they must be treated on the 
same fooling as the lst. After the pur- 
chase the plaintiff informed the lst de 
fendant of his purchase and asked „bim 
to atlorn to him bat the defendants’ re- 
pudiated the plaintiff's title and set up a 
title in themselves. 

Thereafter the plaintiff twice called 
upon the defendants to attorn by regis- 
tered notices dated April 12, 1934, and 
April 21, 1934, at least those are the 
dates given in the plaint, though it is 
apparent from the sequence of events 
stated in para. 4 that there is some 
mistake. I am told that the correct dates 
are April 12, 1935, and April 21, 1935. 
The plaint will, therefore, be corrected. 
When these notices were given, the de- 
fendants still refused to comply with them 
and continued to set up an adverse title. 
The second notice dated April 21, 1935, 
also calls upon the defendants to vacate 
the premises in the event of their not 
paying up the arrears of rent. Qonse- 
quent on this refusal to vacate the 
plaintiff has instituted this suit. 

It is not clear from the plaint whether 
the suit was instituted in the character 
of a landlord against a tenant holding 
over or in the character of an owner of 
the property againsta treaspasser who 
was setting up an adverse title. This 
was cleared up on August 5, 1936, when 
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the plaintiff stated that his suit was based 
on title and was not one between a 
landlord and a tenant. I quite agree that 
the plaintiff cannot be ¢tllowed arbitrarily 
to bring a suit in one character when the 
facts show that he obviously has been 
claiming in another. The question is 
whether the facts disclose one set of 
affairs or the other. 

Under s. 111 (g) of the Transfer of 
Property Act, a tenancy determines by 
forfeiture, if the tenant renounces his 
character as such by setting up a title in 
himself and the landlord gives him a 
notice in writing of his intention tg deter- 
mine the lease. The plaint clearly sets 
out that the defendants had set up an 
adverse right in themsalves ever since his 
purchase and coatinued todo sə in spite 
of nis notices. It also states that in the 
notice dated April 21, 1935, there is a 
clear intimation to them to vacate the pre- 
mises, which of course can only mean 
that he has made up his mind to deter- 
mine the tenancy. The fact that an 
option is left to the defendants to con- 
tinue as tenants by paying up the arrears 
of rentcan make no ditterence to this, 
for, if they do not choose to exercise the 
option given to them, then, the condition 
of forfeiture obviously obtains. In the 
circumstances it is clear from the facts 
giveo, coupled with the statement made on 
August 5, 1935, that the “plaintiff, had 
determined his tenancy because of the 
Tight vested in him under s. lil 9). In 
those circumstances the defendants ceased 
to be tenants and became trespassers. 

When a person is a tenant holding 
over he continues in his character as a 
tenant and the law implies a contract of 
tenancy which the parties have not actually 
made. This, of course, cannot obtain when 
the tenancy has been determined becauge 
the tenant sets up an adverse title in 
himself und refuses to consider himself a 
tenant. That being so, the lower Court 
rightly decided that s. 7, XI (ec) of the 
Court Fees Act does not apply. If itdoes 
not apply, then the other alternative comes 
into operation, viz., that court-fees must 
be paid on the market valueof the house 
and then that becomes the value for 
purposes of jurisdiction. Tne matter has, 


therefore, been rightiy decided: by the 


lower Oourt and I dismiss the application 
with costs. Counsel's fee Rs. 20. 


s. Application dismissed., 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1555 of 19.5 
December 17, 1937 
IQBAL AHMAD, J. 
DURGA SINGH -—PLAINTIFR— 
APPELLANT 


VETEUS 
GIRWAR DUTT JOSHI AND ANOTUBR— 
DarEeNDANTS—RESPONDENTS 

Pre-emption—Right of—Naiure of—Enforcement 
of —Sutt Jor—Vendor and vendee, tf can plead ficti- 
tious nature of sale, | 

The right of pre-emption is a very weak right. 
It interferes with the freedom of contract and is 
opposed toa progressive state of- society. It can, 
alae be enforced only if-it is clearly establish- 


The mete fact of the institution of a ‘suit for pre- 
emptfon by a person believing the sale to be genuine 
cannot estop the vendor and the-veandee from plead- 
ing and proving the real nature ofthe fransaction, 
though the Court in determining the question- of 
costs must necessarily take into consideration the 
fact that the blame for the institution ofthe suit 
must reat on the shoulders of the vendor and the 
vendes as par hia parties to a fictitious transac- 
a Tsang Chuen v. Li Po. Kwai (1), distinguish- 


8. Os A. from the decision ot the First Sub- 
Judge, Meerut, dated March 12, 1935. 

Mr. S. N. Gupta, for the Appellant., 

Measrs.. S. N. Sen and R. N. Sen, for the 
Respondents, - i 


Judgment.—This- is a second appeal by 
an unsuccessful plaintif ina pre-emption 
suite On January 2, 1932, Kanhaiya ‘Lal 
deferidant executed a sale deed of the -pro- 
perties -in- dispute -in favour of Girwar Dutt 
defendant. The sale deed recited the reveipt 
of consideration by the vendor and was in 
due course registered... Girwar Dati was a 
stranger -to the. mahal in-which -the pro- 
perty conveyed by the ‘sale deed “ was 
situated and the plaintiff, who was one of 
the co-sharers in the mahal, brought the 
suit for pre-emption giving rise to the p:e- 
sent appeal. Both- the -vendor and” thé 
vendee -consented the suit on a rather un- 
usual allegation. They alleged that the sale 
deed in question was fictitious and was 
executed by the vendor in favour of the 
vendee, who was his nephew, simply with 
a- View to protect the property conveyed by 
the sale deed from the -claims of certain’ 
creditors. -The defendant maintained that 
the ownership ofthe property was never 
intended to, and did~not, as a matter of 
fact, pees from the vendor to the vendee 
and that-the vendor remained in possession 
of that property -all through. In support of 
this assertion, the de:endanits relied mier 
alia on the fact buat proceedings tor muta” 
tion -of- names ‘were not taken after the 

174—113 & 114 
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execution of the sale deed and that the 
share in dispute continued to remain-re- 
corded in the revenue papers in the name of 
the vendor. 

‘In view of these allegations, one of the 
issues raised in the case was whether the 
sale deed was fictitious, and whether tho 
defendants can, in bar of the plaintiff's 
claim for pre-emption, plead the fictitious 
nature of the sale. Both the Courts below 
held that the sule deed was fictitious and 
that the vendor continued to be the owner 
of the property covered by the sale deed. 
Those Courts further held that, as the pro 
prietary right in the share in dispute was 
not transferred from the vendor to the 
vendee, the plaintiff was not entitled to 
exercise the right of preemption, and 
accordingly dismissed the suit. The plain- 
tiff has come up in second appeal to this 
Court and it is contended on his behalf 
that as a deed of transfer was duly exe- 
cuted by the vendor, the proprietary right 
inthe share in dispute passed from the 
vendor to the vendee and accordingly the 
right of pre-emption was enforceable. In 
support of this contention reliance has 
been placed on this decision of their Lord- 
ships of the Judicial Committee in Tsang 
Chuen v. LiPo Kwai (1). It was held in 
that case that if a person conveys’ property 
in a form actually and actively misleading, 
so that any persons reading the conveyance 
necessarily conclude that the transferees 
are the absolute owners, the transferor 
cannot subsequently be heard to say that 
the transaction evidenced. by the convey- 
vance was not the real. transaction and that 
the transferees took on a secret trust not 
disclosed in the conveyance. — _ 

On the authority of this case it is 
argued-that, as the vendor in the present 
ease had executed a sale deed in favour of 
the vendee and had acknowledged in 
that deed that the title to the share in 
dispute had passed to the vendee, the 
vendor was debarred in the present case 
from asserting that the title to the pre- 
perty had not passed to the vendee. In 
the case decided by their Lordships of the 
Judicial- Oommittee, the ostensible trans- 
feree had for consideration transferred the 
properiy conveyed to him to a third per: 
son, and, as such, the mcerest of a third 
person, who was a bona fide purchaser, 
had come into existence before the original 
transferor wanted to have a declaration 


(1) (1938) A L J 971; 189 Ind. Oas. 891; ATR 1932 
P O 355; 63M L J 418; Ind. Rul, (1932) P O 317; 36 
L W 761 Œ O) 


898 
of his proprietary title on the allega- 
tiop that the transfer executed by him 
was nct genuine and was fictitious. Their 
Lordships accordingly held that the origi- 
nal transferor was estopped from pleading 
that the transacticn evidenced by the 
deed of transfer executed by him was not 
real and was fictitious, In the case befcre 
me the interest of no third perscn has 
Intervened and no one has dealt with the 
vendee on the assumption that the vendee 
is the real owner. No question of estoppel, 
therefore, arises in the case, and as be 
tween the vendor and the vendee it is 
perfectly open to the vendor to prove the 
real nature of the transaction evidenced 
by the sale deed, 

It is no doubt a fact that the plaintiff 
honestly believing that the sale was 
genuine did bring the suit giving rise to 
the present appeal. But the mere fact of 
the institution of a suit for pre-emption can- 
not estop the vendor and the vendee from 
pleading and proving tke real nature of 
the transaction, though the Court in 
determining che question of costs must 
necessarily take into consideration the 
fact that the blame for the institution of 
the suit must rest cn the shoulders of the 
vendor and the vendee as they were par- 
ties to a fictitious transaction. It isto be 
remembered that the right of pre-emption 
is a very weak right. It interferes with 
the freedom of contract and 18 .opposed 
to a progressive state of society. It can 
therefore be enforced only if it is clearly 
established. I may. mention that in this 
case it was neither alleged nor proved by 
the plaintiff. that as a result of the execu- 
tion of the sale deed any third person was 
defrauded. If this fact had been proved, 
the vendor would undoubtedly have been 
estopped as against the third person 
from pleading that the transfer was 
fictitious. 

On the finding recorded by the Courts 
below 
plaintiff's cuit fur pre-emption was rightly 
dismissed and accordingly I dismiss this 


appeal. But having regard to the fact ' 


that the suit was occasicned ‘by the 
action of the vendor in executing a fictiti- 
ous sale deed, I direct the parties to bear 
their own ccsts in all the Courts, Leave 


to appeal under the Letters Patent is 
refused, 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 37 of 1936 
May 5, 1936 
ADDISON AND ABDUL Rasarp, JJ. 
afterwards 
_ SKEMP, dJ. 

January 27, 1937 
JANI AND ANOTHER~ Derren DANTS— 
APPELLANTS 
versus 
ABDUL KARIM—PLAINTIFF AND OTHERS 

— Darenpants— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, rr. 
3, 4,5, 10 and O. XLIII, r. 1 1)—Appltcability—Suit 
for possession by partttron—Death of defendant after 
preisminary decree — Applicaiton by plaintif and 
others for their appotniment as legal representatives 
of deceased — Appointment of plaintiff as legal 
representatwe — Application of others dismissed as 
made beyond 0 days from man kaa Ae ag 
0. KALI, rr. 4 and 5 or r. 10 appitses—Appeal, if 
liesunder O. XLIII, r.1 ()—-Applscation, +f time- 
barred, 

Plaintiff brought a suit for possession by partition 
of a ġ$th sharein a certain house left by his deceased 
uncle and a preliminary decree was passed, One of the 
defendants subsequently died and the plaintiff along 
with some others includingJ applied to be made the 
deceased detendant’s legal representatives. The 
Court appointed the plaintifi as the legal representa- 
tive rejecting the claims of others as barred by time 
having been made more than 90 days after the death 
of the deceased defendant. Against this decision J 
prete:red anappesl: _ 

Heid, that the provisions of O. XXL, rr. 4 and 5 
did not apply as by means of the prelminary decree 
the plaintuf was declared owner ot the property and 
the nghts of parties had been determined by such 
decree before the death of the deceased defendant, 
The acceptance of the plaintiffas the legal represen- 
tative resulted in the devolution of the interest in the 
property of his uncle during the pendency of the 
pioceedings between the passing of the preliminary 
and the final decree and the case therefore came with- 
in purview of O. XXII, r.10, and an appeal lay 
onder O, XLIIL r.1(1) from an order rejecting the 
application. 

Ph eld, also that the rr. 3 and 4 of O. XXII did not 
apply and the application of J was not barred by 
tıme, Har: Chandy. Dina Nath (1) and Lachmi 
Narain v. Bal Makund (2), followed. 

L. P. A. iiom an order of Skemp, J., 
dated February 3, 1936, in a Second 
Appeal No. 1693 of 1935. 

- Messrs. Chunt Lal Vohra and Kahan 
Chanu, for the Appellants. __ 

Messrs. Hukam Chand Bhasin and 9. M. 
Sadıq, ior the Respondent (Plaintiff). 

Abdul Rashid, J.—The material facts 
of tus case tor the purposes of this appeal 
may be sLortly stated. One Abdul Karim 
bicught a suit tor possession by partition. 
of a #th share ın cerlain Louse property 
situate at Lahore leit by his deceased 
uncle Ali-ud Din. He also sought a decla- 
ration that he was entitled to the same 
share in the agricultural land of Ali-ud- 
Din. The contesting defendants were 
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Musammat Hayat Begam and Musammat 
Wazir Begam widows of Ali-ud-Din. On 
July 21, 1933, Abdul Karim was granted a 
preliminary decree for possession by par- 
tition of a th share in the house property, 
and a declaration for a $th share in the 
landed property. Musammat Wazir Begam 
died on April 22, 1934, and (1) Abdul 
Karim plaintiff, (2) Musammat Hayat 
Begam; (3) Feroze Din and others, and 
(4) Jani and others, applied to be made 
her lezal representatives The learned 
Subordinate Judge appointed Abdul Karim 
as the legal representative of Musammat 
Wazir Begam. - The claims of the others 
were réjected as barred by time. Against 
this decision Jani and others preferred an 
appeal to this Court. This appeal was 
heard by a learned Single Judge on Febru- 
ary 3,1936. At the hearing a preliminary 
‘objection was taken on behalf of Abdul 
Karim respondent to the effect that the 
order of the learned Subordinate Judge was 
not appealable. This preliminary objection 
was upheld by the learned Judge and the 
appeal was dismissed with costa. Against 
this decision Jani and others have pre- 
ferred the present appeal under cl. 10, 
Letters Patent. 

As mentioned above, the preliminary 
decree in this case: was passed on July 21, 
1933, Musammat Wazir Begam died on 
April 22, 1934. The rights of the parties, 
had, therefore, been determined by the pass- 
ing of the preliminary decree before the 
death of Musammat Wazir Begam. The 
provisions of O. XXII, rr. 4 and 5, have, 
therefore, no applicability to the facts 
of the present case. By means of the 
apan a decree Abdul Karim was 

eclared owner of łth of the property 
belonging to the deceased Ali-ud-Din. 
means of the final decree Abdul Karim 
has been given possession of #th of the 
house in his personal capacity and of 4th of 
the house in the capacity of a legal represen- 
tative of Musammat Wazir Begam. The 
acceptance of Abdul Karim as the legal 
representative of Musammat Wazir Begam 
has resulted in the devolution of an interest 
in property on Abdul Karim during the 
pendency of the proceedings between the 
passing of the preliminary decree and the 
passing of the final decree. This devolution 
brings the case within the purview of 
O. XXII, r. 10, Oivil Procedure Code. Under 
O. ALI, r. 1 (1), Civil Procedure Code, an 
order under O. H, r. 10, is appealable. 
In these circumstances Jani and others 
were competent to prefer an appeal to 
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this Court against the decision of .the 
learned Subordinate Judge rejecting their, 
applications to be made the legal repre- 
sentatives of Musammat Wazir Begam. We 
are, therefore, of the opinion that the 
preliminary objection preferred on behalf 
of Abdul Karim before the learned Single 
Judge was unsustainable. For the reasons 
given above, we accept this appeal, set 
aside the order of the learned Single 
Judge dated February 3, 1938, and remit 
the case to him for decision on the merits. 
The costs will abide the result. 


|On remission of case for decision on 
merits the following judgment was deli 
vered (January 27, 1937).] 


Skemp, J—This is an appeal against 
an order appointing one Abdul Karim as 
legal representative of Musammat Wazir 
Begam. Abdul Karim had sued for posses.» 
sion by partition of $th of certain house 
Property left by his deceased uncle Ali- 
ud-Din and for a declaration that he was 
entitled to the same share in the agri- 
cultural land of Ali-ud-Din. The contest- 
ing defendants were Ali-ud-Din's widows. 
Musammat Hayat Begam and Musammai 
Wazir Begam. Abdul Karim obtained a 
preliminary decree. Subsequently Musammat 
Wazir Begam died and four sets of persons 
applied to be made her legal representa- 
tives in the suit for partition. The Senior 
Subordinate Judge decided in favour of 
Abdul Karim. The other applicants ac- 
cepted this decision except Jani and 
Makha, who are related to Wazir Begam 
on the maternal side. The senior Sub- 
ordinate Judge found that their applica- 
tion was barred by time be- 
cause it had been made more than 90 
days after the death of Wazır Begam. 
They appealed and [ held that no appeal 
lay. This order was set aside by a Letters 
Patent Bench which remitted the case to 
me for decision on the merits. Since the 
decision of the learned Subordinate Judge, 
a Bench of this “Court has held that rr. 3 
and 4of O. XXII, Civil Procedure Code, have 
no applicability toa case where the plaintiff 
in a mortgage suit dies after securing a preli- 
minary decree, but before the passing of 
the final decree. This judgment is pub- 
lishei in the December number of the 
Indian Law Reports, Lahore Series, 1938, 
as Hari Chand v. Dina Nath (1). The 
judgment follows Lachmt Narain v. Bal 


(1) 17 Lah, 817; 168 Ind. Gas, 888; AI R 1937 Lah, 
164; 39 P L R 168;9 R L679, 
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Makund (2), which dealt with a preliminary 
paitition deciee: and in Hari Chand v. 
“Dina Nath (1), the learned Judges said: 

“There is no distiuction 1n principle between a 
decree such as the one in Lachmi Narain v. Bal 
Makund (2), anda pieliminary decree for sale in a 
mortgage suit.” 

Therefore the application of Jani and 
Makha was not barred by time. I, tkere- 
fore, accept this appeal, set aside the 
order cf the learned Senior Subordinate 
Judge and direct him to pass ancther 
Order as to who shal! be recorded as the 
legal representative of Wazir Begam, after 
considering the claim made by Jani and 
Makha. Costs to abide the event. 


5. Appeal accepte d. 

(2) 4 Pat, 61; 81 Ind. Cas. 747; AIR 1924PO 198; 
51 I A321; 35M LT 143,47 M LJ 411; 20 LW 491; 
(192M WN 787:5P 1. T 693:92 ALJ 990; 26 
Bom, L R 1129;40O0 L J 436; L R6A (PO)171; 290 
W N 391;1OW N 629(P O. 


ALLAHABAD HIGH COURT 

Second Oıvil Appeal No. $90 of 1935 
January 3, 1938 
IQBAL AHMAD, J. 

PREKU RAM MALI—Dgranpant— 

APPBLLANT 
vETSUS 
GANGA PRASAD—PLAINTIfF AND ANCTHER 
LEFEN DaNTS— RESPONDENTS 

Gontract—Laquor license in name of H—H benami- 
dar for G—G depositing secursty—G ceasing con- 
nection uith shop—P taken as partner by H— 
Default ın payment of license fee—Government 
forjesting part of securtty deposited by G, without 
his consenti—Suw by G agami H and P—Defen- 
danta held liable. 

A licence with respect to a liquor shop was 
obtained ın the name of H who was a benamtdar 
for G, G deposited a sum of Ras. 1,836 as paja A 
with the Government. The connection of G wi 
the liquor shop ceased and thereafter H carried on 
the liquor shop on his own account. Some time 
after P was introduced by H as a partnerio the 
liguo: shop. The hcensing fee due fell into ariears 
and the Government forfeited a sum of Rs. 1,333 
out of the security money deposited by G, who, 
therefo:e, sued both H and P for the recovery of the 
said amount. it had been contended on -behalf of 
P that as there was no privity of contract between 
him and G, he was not liable to answer the claim: 

, Heid, that there was no question of a voluntary 


” 


payment by the plaintif on account of debts due . 


ircm the defendants. On the contrary it was a case 
in which money belonging to the plaintiff was, 
without his consent, appropriated by the Govern- 
ment- for the satisfaction ot a debt due fiom the 
defendants. The detendants benefited by the appro- 
piistion made by the Government and, as that 
apprupliation was withcut the plantie consent, an 
implied obhgation on the part of the defendants to 
repay tu the plaintiff arose. Ram Tuhul Singh v. 
Biseswar Lali Sahoo (1), explaimed, 

8.0. A. rem the decisicn of the First 
Additional Sub-Judge, Gorakhpur, dated 
May 23, 1995. l 
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Messrs. Shiva Prasad Sinha and D. P. 
Malaviya, for the Appellant. 

Mr. Haribans Sahat, for the Respondents. 

Judgment.—This appeal arises out of a 
suit for recovery of a sum of Rs. 1,333. The 
facts that led to the suit are sLortly as 
follows: A licence with respect to a liquor 
shop was obtained in the name of Hathi 
Prasad, defendant No.1. Hathi Prasad was 
a benamidar for Ganga Prasad plaintiff. 
Ganga Prasad deposited a sum of Rs. 1,636 
as security with the Government. The 
connection of Ganga Prasad with the liquor 
shop ceased in the year 1928 and thereafter 
Hathi Prasad, defendant No. |, cariied on 
the liquor shop on his own account. Some 
time after the year 1928 Pheku Ram defen- 
dant No.2 was introduced by Hathi Prasad 
&8 a partnerin the liquor shop. The licens- 
ing fee due on account of the year 1933 
fell iato arrears and the Government for- 
feited a sum of Rs. 1,333 out of the security 
money deposited by the plaintiff. The 
plaintiff therefore sued both Hathi Prasad 
and Pheku Ram for the recovery of the said 
amount. 

Both the defendants filed separate writ- 
ten statements and contested the suit on 
various grounds. All the pleas raised in 
defence were overruled by the trial Court 
and the plaintifi’s suit was decreed against 
both the defendants. Pheku Ram defen- 
dant No. 2 filed an appeal in the lower 
Appellate Oourt contesting his liability 
as regards the payment of any portion of 
Rs. 1,333. His. appeal was dismissed by the 
lower Appellate Court and he has now come 
up in‘second appeal to this Court. It has 
been found by both the Courts below that 
the sum of Rs. 1,636 that was originally 
deposited as security belonged to the 
plaintifi-respondent. It has further been 
found by those Courts that a sum of Rs. 1,333 
on account of licensing fee for the year 
1933 was debited by the Government from 
the sum of Rs. 1,636 deposited by the plain- 
tiff. On these findings the plaintiff's claim, 
us against both the defendants was, in my 
judgment, rightly decreed by the Courts 
below. 

It has been contended on behalf of 
Pheku Ram that as there was no privity 
of contract between Lim and the plaintiff, 
he was not lable to answer the planntifi’s 
Claim. In sapport of this contention 
reliance has been placed on a decision of 
their Lordships ot the Privy Council in 
Ram Tuhul Singh v. Biseswar Lall Sahoo (1). 


G) 21A 131; 23 W R305; 15 Beng, LR 208; 3 
Suther, 136; 3 Sar, 477 (PO). 
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It was observed in that case that it is 
not in every case in which a man has bene- 
fited by the money of another that an 
obligation to re-pay that money arises, and 
that ‘to support an action for the recovery 
of- money, there must be an obligation 
expréas or implied, to repay. That case is 
an authority for the proposition that there 
is no obligation to re-pay in the case of a 
voluntary payment by A of B's debt and 
that no action will lie when the money 
has-been paid against the will of the 
party for whose useit is supposed to have 
been paid. 

In my judgment the decision of their 
Lordships has no application to the facts of 
the case before me. Here it is clear that 
the security money belonged to the plaintiff 
and a portion of that money was, without 
the plaintiff's consent, utilized by the 
Goverrment for the satisfaction of a debt 
that was due to the Government from 
defendants Nos. 1 and 2. There is, therefore, 
no question in the present case of a volune 
tary payment by the plaintiff on account 
of debts due fromthe defendants. On the 
contrary itis a case in which money be- 
longing tothe plaintiff was, without his 
consent, appropriated by the Government 
for the satisfaction of a debt due from the 
defendants. The defendants benetited by 
the appropriation made by the Government 
and, as that appropriation was without 
the plaintiff's consent, an implied obligation 
on the part of the defendents to re-pay to 
the plaintiff arose. The Courts below were, 
therefore right in passing a decree in the 
plaintiff's favour against both the defen- 
dants. Accordingly I dismiss this appeal 
with costs. Leave to appeal under the 
Letters Patent is granted. 


D. Appeal dismissed. 





_.__ OUDH CHIEF COURT 
Oivil Miscellaneous Applications Nos. 53, 
205 and 257 of 1938 
April 5, 1928 
YORKE, J. 
Mes, QUIEROS—Apperioanr 
i VETSUB 
_ Me. QUIEROS — Oppostta PARTY 

Divorce Act (IV of 1869), 8. 37—Order under 
Paragraph 4, if can be substituted by one under 
Paragraph 3, on fresh application by wife—Inter- 
pretation of Paragraph 3 — Gross eum, whether 
should be paid absolutely to wife. 

In an application under s. 37 of the Divorce Act 
Court has jurisdiction to substitute for the order ol 
payment of monthly alimony, which is an order 
under the 4th paragraph of s 37, an order unde 
the 3rd‘ paragraph of that: section to the husband to 
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seure te the wife a gross sum of money. B. Iswar- 


ayya v. Swarnam Iswarayya (1), relied on. [p. 902, e 
col. 2 


On a reasonable reading of 3rd paragraph of 
s. 37, the correct interpretation is that the husband 
is to secure to the wife a gross sum of money which is 
to be at her disposal in the same way as the annual 
sum of money, and the reading of the words “ for 
any term not exceeding her own life” with the 
words “ gross sum of money” entails such limita- 
tions on the words “gross sum of money" as 
render it impossible for the former words to be read 
withthe latter. The plain meaning ofthe words of 
s. 37 ofthe Divorce Act, is that the gross sum of 
money should be paid absolutely to the wife and that 
the annual sum of money should be limited for the 
period of her life. It does not mean securing to the 
wife ofa gross sum of money which gross sum of 
money she is not permitted totouch, but which must 
be invested and only the interest thereof be avail- 
able to the petitioner. Miss Blanche Somerset Taylor 
v. Oharles George Bleach (2), relied on. [p 903, col. 1] 

O. Misc. App. under s. 37 of the Indian 
Divorce Act. — B 

Messrs. R. Bahadurji and M. L. 
Saksena, for the Applicant. | 

Messrs. R. B. Laland Murli Manohar Lal, 
for the Opposite Party. 

Judgment _ 
In No. 53 og 1930. 
On April 27, 1931, a learned Judge of 


this Oourt granted the petitioner Mrs. Janet 


Leonora Quieros a decree for judicial 
separation and ~fixed her p2rmanent 
alimony at Rs. 118 per mensem. In that 
case the petitioner had asked for half the 
net income of the respondent by way of 
alimony, but the learned Judge after 
referring to the proposition that a Court 
will not, asa general rule, give the wife 
more than one-third of the husband's 
income, no matter how gross his mis- 
conduct may. have been, and after remark- 
ing that the amount which was already 
being paid came to one-third of the respon» 
dent's net income, fixed that ambuné which 
was already being paid as the permanent 
allowance. 


The present.application No. 53 of 1938 
_arises out of a change in the circumstances 
of the parties. It appears that towards the 
end of 1937,the respondent H. P. Quieros 
fellill and be has now with effect from 
February l, 1938, been retired from the 
service of the Hast Indian Railway in which 
he was working as a store-keeper. He 
has, therefore, ceased to earn any monthly 
had, as an asset, a sum 
‘which is slightly in doubt, but appears 
to amount to Rs. 21,483 in his Provident 
Fund, and he was also entitled to a gratuity 
which is shown by papers’ on the record to 
amount to Rs. 4,050. In view of this fast 
the petitioner Mrs. Quieros on January 20, 
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1938; put in a petition in this Court under 
s 37 of the Indian Divorce Act praying 
that in view of the circumstances she be 
given a gioss sum in place of the existing 
order for monthly payments and as a 
‘gross sum she asks for one-third of what 
the respondent gets from the Railway in 
the shape of provident fund and gratuity. 
In support of this prayer the applicant points 
out that both befcre and after the decree for 
judicial separation the respondent has been 
living with a Miss Maud Johnson by whom 
he had a child at the time of the suit and 
had since had other children. She further 
points out tbat there is a probability 
that after obtaining his provident fund and 
gratuity the respondent will remove himself 
from the jurisdiction of this Court with a 
view to avoid payment of alimony, and in 
that case, the petitioner will be left absolute- 
ly destitute. 

On the same day on which she presented 
this application, the applicant applied by 
application No. 54 of 1938 for an injunction 
restraining the Agent of the East Indian 
Railway from paying any money to the 
respondent out ofthis provident fund and 
gratuity until the matter was disposed of. 
This application was accepted and an 
interim order of injunction was issued in 
the terms prayed for. In connection with 
this injunction an application No. 114 of 
1988 was subsequently made to the Court 
by the respondent asking fora modifica- 
tion of the order, and on February 15, the 
injunction was mcdified so that it should 
hold good to the extent of only half of the 
amcunt mentioned. The injunction jg, 
therefore, still in force to that extent only. 

In reply to the application No. 58, the 
respondent on March 18, 1938, put in appli- 
cation No. 205 of 1938 in which he gave a 
history of the circumstances which had led 
to his retirement and put forward certain 
pleas in support of the view that he was in 
very reduced circumstances. He stated in 
paregraph 12 that be was willing tomake any 
arrangement that might appear proper to 
this Court to secure the payment of the 
monthly amount that might be at any 
time payable to the petitioner. As regards 
the application for a lump sum, he pleaded 
in paragraph 13 that the petitioner was not 
entitled in law toa lump sum and tbat parti- 
cularly in view of the special circumstances 
of the case, she was not so entitled. He 
further suggested that as the petitioner 
was 8 years older than” him, she should 
not, in case the Court accepted the princi- 
ple of granting hera lump sum, be held 
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entitled to more than one-tenth of the 
amounts due to the respondent after deduct- 
ing from them certain amounts of debts 
stated earlier. He summed up this ap- 
plication asa prayer in the first place for 
the dismissal of the petition, and in the 
second place for an order that the lump 
sum should be assessed at not more than 
one-tenth as aforesaid instead of one-third. 

In answer to this application the peti- 
tioner has put in afurther application No. 
257 of 1938 dated March 30, 1938, which is 
mainly by way of argument. It contains 
the allegations that there is nothing to 
prevent the respondent himself from “taking 
up work in future and nothing to prevent 
the lady with whom he has associated 
himself from working and earning her 
living, It is further contended that the 
respondent is clearly not entitled to any 
consideration by reason of the size of his 
illegitimate family, and that the petitioner 
should not be in any way a sufferer by 
reason of debts incurred by the respondent 
in the past after the date of the decree. 
Further stress has been laid on the danger 
tothe petitioner in case an order for pay- 
rent of a lump sum by way of perma- 
nent alimony is not made, and it is con- 
tended that the petitioner is entitled to 
receive at least one-third, if not one-half, 
in the amount the provident fund and 
gratuity. Io support presumably of the 
claim cf a larger sum, it is pointed out 
that the interest obtainable on one-third 
of the total amount so claimed by the respon- 
dent will hardly be sufficient to keep body 
and soul together. 

Two main questions have been argued 
before me in connection with this petition. 
The first is whether at this stage on an ap- 
plication unders 37 of the Divorce Act, 
this Court has jurisdiction to substitute 
for the order of paymentof monthly alimony, 
which isan order under the 4th paragraph 
of B. 37, an order under the 3rd para- 
graph of that section to the husband to 
secure tothe wife a gross sumof money. 
Section 37 of the Indian Divorce Act doeg 
make it absolutely clear what the powers 
of the Oourt are in the matter. It provides 
that the High Oourt may, if it thinks fit, 
on any decree of judicial separation obtained 
by the wife (paragraph 1) order that the hus- 
band shall, to the satisfaction of the Oourt, 
secure to the wife such gross sum of money, 
or such annual sum of money for any 
term not exceeding her own life, as, having 
regard to her fortune (if any) to the 
ability of the husband, and to the conduct 
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of the parties, it thinks reasonable; and 
for that purpose may cause’ a proper 
instrument to be executed by all necessary 
parties (paragraph 3). In every such case 
the Court may make an order on the husband 
for payment to the wife of such monthly 
or weekly sums for her maintenance and 
support as the Court may think reason- 
able: (paragraph 4). Itis clear that what 
this Court didin 1931 was to apply the 
provisions of paragraph 4. It appears to me 
clear that the provisions of paragraph 3 and 
the provisions of paragraph 4 are alternatives 
at the discretion of the Oourt, providing 
(1) for’a gross sam of money, (2) for an 
annual sum of money, and (3) for payment 
of monthly or weekly sums, These are merely 
alternative methods of rotecting the 
successful petitioner, that is hhe wife. There 
is A further proviso to this section that 

“if the husband afterwards from any cause becomes 


unable to make such payments, it shall be lawful - 


for the Oourt to discharge or modity the order, or 
temporarily tosuspend the same as tothe whole or 
any part of the money so ordered: to be paid, and 
again to revive the same order wholly or in part, as 
to the Oourt seems fit.” 


This proviso in terms relates only to the 
Provisions in para. 4 for monthly or weekly 
payments, and it does notin terms provide 
for any increase iu the amount of the pasy- 
ments, It has, however, been held in 
B. Iswarayya v. (Swarnam) Iswarayya, 
A. I. R. 1930 Madras, p. 154 (1) that the 
section gives power toa Oourt to enhance 
the alimony which the Court has ordered 
a husband to pay to a wife judicially 
separated from him. Tnis decision was 
based on the view that when the wife 
applies for additional alimony, she does not 
in effect want the original order to be 
touched; she wants a further decree for 
additional alimony. The Court has thus 
held that a fresh application even could 
be made under s. 37 for a further decree, 
and I would infer that if such a fresh 
application can be made with respect to an 
order falling under paragraph 4, there is 
nothing which deprives the Court of power 
on such an application to pass an order 


within the terms of the 3rd paragraph. 


This point was not pressed with much 
force, and in my opinion, there can be no 
room for doubt that this Court has, on a 
fresh application’ by the wife, power to 
pass an order falling within the provisions 
of the 3rd paragraph of s. 37 of the Indian 
Divorce Act. 


The second point which has been argued 
us AI R1930 Mad. 154; 184 Ind. Cas, 140; (1929 
MA Na 31 L W97;58 ML J 29; Ind. Rul (1930) 
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before me at considerable length is whethe? 
this Court can, applying the provisions of 
g. 37 of the Act, direct payment of a lump 
sum to the petitioner. [have already quot- 
ed the terms of the 3rd paragraph of this 
section. The section, as it stands, contaias 
punctuation, and according to the punctua- 
tion of this paragraph, thore is no room 
for doubt that the words “for any term 
not exceeding her own life” are lo be read 
with the words “such annual sum of money” 
and cannot be read with the words “such 
gross sum ofmoney”. It follows that this 
paragraph provides that 

“The Court may order that the hosband shall, 
to the satisfaction of the Court, secure to the wife 
such gross sum of money .. se -e BS esa -se er ib 
thinks reasonable and for that purpose may cause 
a proper instrument to be executed by all necessary 
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Pa Tt is contended for the applicant that 
this provision is wide enough to include 
a direction for payment to the wife of his 
gross sum of money, while for the opposite 
party, it is contended that it provides only 
for the securing to the wife ofa gross sum 
of money which gross sum of money she 
is not permitted to touch, but which must 
be invested and only the interest thereof 
be available to the petitioner. Learned 
Counsel for the petitioner relies on the 
Madras ruling reported in I. L. R. 39 Bom., 
p. 182 [Miss Blanche Somerset Taylor v. 
Charles George Bleach and another (2)], 
wherein the interpretation of these provi- 
sions of s. 37 were carefally considered, 
and it was held that 

“In a suit for divorce brought by the wife, the 
District Judge had, under s 37, power to make the 
order for payment of a lump sum for the perma- 
nent maintenance of the wife," , | 
and ib was further stated in the judgment 
of one of the two members of the Bench 
Dole lain meaning of the words of s. 37 of the 
Indian Divorce Act is that the gross sum of 


hould be paid absolutely to the wife and 
Hint the annual fe of money should be limited 
for the period of'her life:" 
On behalf of the respondent reliance is 
placad, first of all on s. 7 of the Indian 
Divorce Act, which provides that: 
“Subject to the provisions contained in this Act, 
the High Court and District Qoarts shall, in all 
suits and proceedings hereunder, act and give 
relief on principles and rules which, in the opinion 
of the said Courts, are 83 nearly as may be con~ 
formable to the principles and rules on which the 
Court for Divorce and Matrimonial Oauses in 
England for the time being acts and gives relief", 
In this connection reliance was placed 
on the ruling reported in A. I. R. 1931 P. 
O., p. 234 B. Siwarayya v. Swarnam 


(2) 39 B 192; 27 Ind, Oas: 494; 17 Bom. L R 58, 
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Iswarayya (3) The learned Counsel fur- 
‘ther relied on the case of Twentyman v. 
Twentyman reported in L. R. 1903 Probate 
Division p. 82 (4), wherein the learned Pre- 
sident of the Divorce Court, after referring 
tothe cases of Morris v. Morris (5), Kirk v. 
Kirk (6- and Stanley v. Stanley (7) derided 
that the Court has no power to order a lump 
sum to be paid over to the petitioner by 
way of permanent Maintenance. This ruling 
was based on the provisions of 8. 32 of the 
Matrimonial Causes Act of 1857 which is for 
practical purposes identical with s. 37 ofthe 
Indian Divorce Act. The learned Judge 
pointed out that in the two previous cases 
quoted by him, the point in dispute did not 
appear to have been raised by Counsel for 
the respondent, and in one case at least, the 
order for a lump sum was made by consent. 
‘He went on to gay: 

“But, notwithsianding those decisions, having 
regard tothe plain words or the Act and to the 
fact that the point has now been definitely 
raised and argued for the first time, I cannot 
gay that I have power to make the order asked 


although 1 should have been glad if Icould have 
seen my way to do so.” 

Earlier in the jedgment he had remarked: 

“It was contended that the words in s 32, ‘such 
gross sum of money’ are not governed by the sub- 
sequent words ‘not exceeding her own life’ and that 
these words apply only to the security.” 

He went on to Bay : 

“I cannot so read the section; and I am led 
to the view I now hold by the observation that 
that applies both to the gross and to the , annual 
sum of money mentioned in the section. With 
regard to the annual sum of money, it must be 
clearly a securing by settlement in the ordinary 
way; and when a gross gum is ordered, that 
must also be secured, and not paid over to the 
petitioner ; and it can only be secured for some 
period not exceeding the life-time of the petitioner.” 

lt is important to note thatthe construc- 
- tion of this paragraph of s. 32 of the 
Matrimonial Causes Act, is one which 
ultimately is based on the absence of punc- 
tuation in the section. Tne learned 
Counsel for the respondent points out that 
a Full Bench ofthe Allahabad High Court 
in J. L. R. 22 All., p. 270 Edward Caston v. 
L. H. Caston and another (8), reprehended 
the action of the Judges in certain other 
cases in venturing to look at the stops, 
that is the punctuation. On the other 


(3) A IR 1931 PO 234; 133 Ind, Oas, 716;8 O 
W N 980; (1931) A LJ 808: 85 OW N1185: Ind, 
Rul. (1931) P O 252; 61M L J 367;34 L W 518; 33 
Bom. L R 1402; 54 M 774 (PO), 

(4) (1903) Pro. Div. 88; 73 L J.P 36; 51W R57i 

L T 571. 

(5) 1861) 31 L J P & M 33. 

(6) (1902) P 145; 71 L J P 78; 87 LT 148, 

(7) (1898) P 227; 68 L J P 227;47 W R 219: 791, T 
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hand one of the members of the Bench of 
the Bombay High Court remarked in I. L. R. 
39 Bom., 182, Miss Blanche Somerset Taylor 
v Charles George Bleach (2), that: 

“With due deference to that Bench, there would, 
however, appear to me no sufficient ground-.... 
for refusing the assistance of the punctuation where 
the sense might otherwise be doubtful in Acts of 
the regularly constituted Legislatures of India ” 

For the contrary view that itis an error 
to rely on punctuation, reliance was placed 
on-the Privy Council ruling reported in 
I. L. R. 14 Oalcutta, p. 365 at p. 372. The 
Maharani of Burdwan v, Krishna Kamini 
Dasi and others (9), a case otherwise of an 
entirely different nature,in which their Lord- 
ships remarked that ‘they think that it isan 
error to rely on punctuation in construing 
actes-of the Legislature.” For my self it would, 
I think, be almost sufficient to say that I 
do not find any sufficient reason for differ-- 
ing from the view taken by the Bombay 
High Court in the ruling reported in 
I. L. R. 39 Bom., 182 Miss Blanche Somerset 
Taylor v. Charles George Bleach (2), to 
which I have referred above. But Iam 
inclined to take the matter a little further 
because, with the greatest possible respect, 
I find it difficult to accept the view put 
forward by the learned President in the 
case of Twentyman v. Twentyman (4). For the 
purpose of argument, let the internal 
punctuation of paragraph 3 of this section 
be entirely omitted ; we then have it that 
prima facie the paragraph gives the 
Oourt power to direct that: 

“The hasband shall secure to the wife such 
gross sum of money or such annual sum ofmoney 
for any term not exceeding her own life as it thinks 


_ reasonable " 


It is plain, I think, that any annual sum 
of money which is to be secured to the 
wife is at her disposal entirely. Prima 
facie, therefore, any gross sum of money 
which is to be secured to the wife should 
also be at her dispcsal entirely. The section 
dces not make it necessary that an instru- 
ment should be executed but only gives 
power tocause an instrument to be exe- 
cuted, and, therefcre, I should suppose that 
in the case of the: securing of a gross sum 
of money, the Court may compel the husband 
to secure jit to tbe lady either by the exe- 
cution of an instrument or by direct pays- 
ment in the form of cash. Looking at the 
matter from another point of view, if we 
are to suppose that by the words "secure 
to the wife a gross sum of money” what 
is really meant is not that the wife shall 
get the gross sum of money as she gets 


(9) 14 O 365 at-p 372; 14 I A 30:11 Ind. Jur. 276 
4 Bar, P O J 772 O), r 
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the annual sum of money, but that she 
is only to get the interest from gross sum 
of. one) we have to import into the 
section by implication a whole series of 
provisions which are not found there, and 
which could, as I should suppose, only be 
imported by some words, for example in 
brackets, providing that the gross sum of 
money is not tobe available to the wife 
as such but only in the form of interest. 
(1 disregard for the moment the view 
expressed by some Judges in English 
cases that brecketsare highly objectionable). 
To my mind then on a reasonable reading 
of this 3rd paragraph of s. 37, the 
correct interpretation is that the husband 
is to secure to the wife a gross sum of 
money which is to be at her dispcsal in 
the same way as the annual sum of money 
and the reading of the words “for any 
term not exceeding her own life,” which 
the words “grosssum of money” entails 
such limitations on the words 
sum of money” as render it impossible 
for the former words to be read with the 
latter. I would, therefore, have no hesita- 
tion in holding that in the present case 
ihe section does give a power to direct 
a-money payment as was held by the Bombay 
High Oourt in the case to which I have 
referred earlier. It is noteworthy that the 
conclusion of the Bombay High Court was 
reached after a careful consideration of 
the English cases including Twentyman v. 
Twentyman (4), and I'am not satisfied that by 
reason of the Privy Oouncil ruling referred 
to on behalf of the respondent, any 
different approach to the. matter has become 
necessary. 

There remains only the question what 
amount should the Court order to be paid 
to the petitioner out of the amounts which 
are due tothe respondent by way of pro- 
vident fund and gratuity. The amount 
claimed by the petitioner is one third of 
the total amoant free of all deductions. 
For the respondent the ‘suggestion put 


forward is that the maximum amount which . 


should be given is one-tenth and that 
this one-tenth should be calculated on the 
net amount coming into the respondent 
after payment of outstanding bills. The 
gross amount due tothe respondent appears 
to be Ra. 2.,533 and the amount which the 
respondent asks me to deduct. are Rs. 3,300 
due to various creditors including the 


Oudh Rohilkhand Railway European Co- | 


operative Society whose dues amount to 


Rs. 
_ordered to.be paid to the: petitioner under 
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.a8 a balance available for 
sum of Rs. 21,094, It is dificult to apply any 


““grosg: 


the circumstances, 


1,902-80. Rs. 500 which has been > 
.. Income: Taz Act (XI: of 1922), ss, 10 (2) (vi), 26 
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the order Gated March 30, 1938, Rs. 600 due 


to Counsel vide the certificates on the 


“record and some other small items making’ 


up a sum of Rs. 4,439 In all, and leaving 
Investment a 


principle in this matter. It is contended 
of course, for the petitioner that those 
debts are due to the extravagance of the 


‘respondent, and -that she should not be 


a sufferer thereby. It is 1emarked that the 
respondent ought to have cut his coat 
according to his cloth and that for example 
the amount paid to Counsel by way of 
fees is a very large sum for aman who is 
in the situation of the respondent. With 
that contention I am bound to agree. I 


further agree that the respondent cannot 
‘possibly be held entitled to any considera- 
tion by reason of 


the increase of his 
illegitimate family. In the cases quoted 
in argument which came before the Oourts 


in England; those Courts refused to take 
into consideration even the existence of a 


family by a former marriage. I think that 
the most reasonable method of disposing 
of the present application will be tofixa 
round sum. After a full consideration of 
I direct the respondent 
to pay to the petitioner 8 sum of Rs. 7,500 
out of the amount which comes into his 
hands. This will not include the amount 
of Rs. 500 which has been ordered to be 
paid under the previous order. 

I make no order as to costs because in 
that sum of Rs. 500 a sufficient provi- 
sion has been made to enable the petitioner 
to pay the necessary court-fees for these 
applications and some amount towards the 
fees of her Counsel. For the purpose. of 
the decree. only the Counsel's fee is fixed 
at Re. 250 under para. XI, Chap. XIX of 
the Chief Court Rules. 


D, Order accordingly. 
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(2), (as amended in 1938)-—Hypothetical assessment 
. under 3. 26 (D, in the first year of successor taking 
over business from edecessor— Depreciation on 
original cost, whether should be allowed to predeces- 
sor or successor. P 

Per Beaumont, C. J and Rangnekar, J.—" As- 
sesses ” in gub-cl. (vi) of s. 10 (2), in the case af 
an assessment onder s. 26 (2), based on the profits of 
& predecessor, mast refer to such predecessor. The 
definitions given inthe Income Tax Act, must yield 
to the context. a 

Where a company took over the business of its 
predecessor from April 1, 1935, and was then assess- 
ed under a. 28 (2), inthe profits which accrued dur 
the year ending on March 31, 1935 : 
eld, that the depreciation was to be allowed on 
the original cost to the predecessor and not to the 
successor company. Commissioner of — Income-taz, 
Madras v. Buckingham and Carnatic Co, Ltd. (1), 
held not applicable. __ 

Per Blackwell, J., dissenting —Court is not at 
liberty to place upon s. 10 (2) (vi) a strained and 
artificial meaning. The word ‘assesses appearing 
therein should be construed in its ordinary and 
natural meaning and read with its definition in 
s. 2 (2), it means the person by whom income-tax 
is payable. Section 26 (3), makes no difference in this 


t 


meaning : l 

Held, in the above case, that the depreciation 
should bo allowed onthe original cost to the suc. 
cessor. Commissioner of Income-taz, Ma ras . 
Buckingham and Carnatic Co., Ltd. (1), held applic” 
able. 


C. Ref. made by the Commissioner of 
Income-tax, Bombay Presidency, Sind and 
Baluchistan. 

Sir Kenneth Kemp, Advocate-General, for 
the Commissioner of Income-tax. 

Mr. F. J. Coliman, for the Assessees. 

Beaumont, C. J.—This is a reference 
made by the Income-tax Commissioner 
under s. 66 (2), Income Tax Act, raising the 
question, whether in the circumstances of 
the case, the Income-tax Officer has 
correctly computed the depreciation allow- 
ance under 8. 10 (2) (vi) of the Act on the 
original cost to the assesses company itself, 
notwithstanding the fact that it was being 
assessed under 8. 26 (2) of the Act as the 
successor to the partnership firm known as 
the Mazagaon Dock. The facts giving rise 
to the reference admit of no doubt. The 
sear of assessment is the year 1935-36, so 
that the previous year expired on March 31, 
1935. OnApril 1, 1935, the assessees, the 
Mazagon Dock, Ltd., acquired from a firm 
known as the Mazagaon Dock the assets of 
that firm. The assessees made a return of 
their income for the year ending March 31, 
1935, based on the profit and loss account 
for that year of the vendor firm, the as- 
sessees themselves having no income for 
the year ending March 31, 1935. The as- 
séessees claimed to deduct from the profits 
made by the vendor firm during the pre- 
‘ yious year the allowance for depreciation 
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which would have been permissible to th? 
vendor firm had they not disposed of thei! 
business. The Oommissioner of Income* 
tax disallowed the claim, and the question 
is whether his decision is right. The posi- 
tion turns upon the construction of s. 26 (2) 
read with s. 10, Income Tax Act. Bec- 
tion 26 was introduced by an Amending 
Act passed in the year 1928, the previous 
section having been couched in much more 
general terms, though probably its effect 
was much the same as that of the amend- 
ing section. By sub-s. (2) of the existing 
section it is provided that: . 

“Where, at the time of making an assessment 
under s, 23, it is found that the person carrying on 
any business, profession or vocation has been 
succeeded in such capacity by another person, the 
assessment shall be made on euch person succeed- 
ing, as if he had been carrying on the business, 
profession or vocation throughout the previous 


year, and as if he had received the whole of the 
profits for the year.” 


In the absence of authority to the con- 
trary it would certainly seem that in 
calculating the profits for the previous 
year, deduction to which the predecessor 
would have been entitled must be allowed. 
In the case of a business (and the present- 
assessment relates toa business) s 10 (2) 
provides that the profits or gains shall be 
computed after making the following allow- 
ances. The income, therefore, is ascertained 
only after deduction of the allowances. The 
first allowance is in respect of rent paid for 
the premises in which such business was 
carried on, which must mean the premises 
on which the predecessor's business was 
carried on, and there is a proviso that 
when any substantial part of the premises 
has been used asa dwelling house by the 
assessee, there is to be a deduction from 
the allowance. “Assessee” in that clause 
must, I think, mean the predecessor of 
the actual assessee, on which profita the 
assesses is being assessed. The successor 
in the present case who is being assessed 
was not in existence during the year 
1931-35 and could not have occupied the 
premises. The next allowance is in respect 
of repairs where the assessee is the tenant 
only of the premises, and has undertaken 
to bear the cost of such repairs. Here 
again “the agsessee” must mean the prede- 
cessor of the perscn beiag assessed, who 
would be the tenant and person liable for 
the repairs. The third allowance is in res- 
pect of capital borrowed for the purposes of 
the business, and there again the business 
must be that of the predecessor. Then 
is. the one material for 
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the purposes of the present reference. That 
sub-section authorizes an allowance in res- 
pect of depreciation of buildings, machinery 
plant or furniture being the property of the 
assessee, of & sum equivalent to such per- 
centage on the original cost thereof to the 
assegse6 as may, in any case or class of 
cases, be prescribed. In the absence of 
authority, I should say that “assessee” in 
that sub-clause, in the case of an assess 
ment under s. 26 (2; based on the profits 
of a predecessor, must refer to such prede- 
cessor. Otherwise in the present case no 
effect can be given to the allowance, since 
during the year ander assessment, the pro- 
perty did not belong to the actual assessee, 
nor had the cost thereof to him been ascer- 
tained. It is true that the construction 
which I am suggesting of s. 10 involves 
some extension of the definition of ‘‘as- 
sessee” cuntained in s. 2 (2) of the Act so as 
tO make the word includs not only a person 
by whom income-tax is payable but also a 
person on whose income, profits or gains an 
,assessment is being based, It is to be 
noted ihat the definitions in the Act are to 
yield to the eontext. The Court has to 
construe the Income Tax Act as a whole, 
and the only alternative to the construction 
of s 10 which I suggest is to hold that in 
the case of an assessment under s. 26 (2) 
the assessee can claim no allowance in res- 
pect of depreciation of buildings, machi- 
nery, plant or furniture. This, in my view, 
isnot the true meaning of the Act. I may 
observe that a similar difficulty would arise 
under s. 1l in the ease of the- assessment 
of the profits of a profession or vocation 
under s. 26 (2). 

The Advocate-General has not seriously 
contended that any other rational construc- 
tion can be given to s. 10 as applied to an 
assessment under s, 26 (2), but he says 
that the words of s. 10 read with the det- 
nition of “assessee” are plain and must be 
given effect to whatever the consequences 
and further that the case is covered by the 
decision of the Privy Council in Commis- 
stoner of Income-tax, Madras v. Buckingham 
and Carnatic Co, Lid. (1). It is necessary 
therefore, to see exactly what that case 
decided. Before the decisicn of that case, 
there had been a difference of opinion 
between High Oourts in India as to the 


(1) 59 M 175; 159 Ind. Oas. 545: A IR 1936P O 

I A 74; 1938 OL R 178 R PO 119; 1935 O 
1351; 1936 A LR 55; 69M L J £79: (1936) M 
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construction to be placed upon s. 10 (2) 
(vi). The High Court of Madras considered 
that the original cost to the assessee re- 
ferred to in that sub-section was the origi- 
nal cost to the vendor and not to the 
actual assessee, whereas this High Court 
and the High Court of Patna had held that 
the original cost was the original cost to 
the actual assessee, viz., the purchaser: see 
Commissioner of Income tax, Bombay Presi- 
dency V. Saraspur Milla Co., Ahmadabad 
(2),and Motiram Rosan Lal Coal Co. Ltd. 
yv. Commissioner of Income tax (3). In 
Commissioner of Income-tax, Madras v. 
Buckingham and Carnatic Co., Lid. (1), the 
Privy Council decided in favour of the 
view taken by this High Court ard the 
High Court at Patna, and it is, therefore, 
clearly settled thatin respect Of all sub- 
sequent assessments upon the present as- 
sessee depreciation will have to be based 
on the price paid by the assessee to 
Mazagaon Dock, and not on the original 
cost to Mazagaon Dock. But in none of the 
cases referred to did the question arise in 
Telation to an assessment unders. 26 (2) 
in respect of the year previous to the 
purchase. It would appear from a state- 
ment made by the Commissioner of Incomes 
tax in Motiram Rosan Lal Coal Co., Ltd. 
v. Commissioner of Income-tax (3), that in 
that case the assessee had desired to raise 
a question as to an assessment under s. <6, 
but the Income-tax Oommissioner express- 
ed the view that in the year after suc- 
cession the depreciation was always cal- 
culted on the cost to the predecessor and 
he accordingly refused to raise a question 
ons. 26. - 

In Commissioner of Income-:tax, Madras 
v. Buckingham and Carnatic Co., Ltd. (1), 
the Privy Council were dealing with an 
assessment for the year 1931-32, although 
the business had originally been acquired 
by the assessee on December 4, 1920. Four 
questions had been raised in that case by 
the Income-tax Commissioner, the first 
being whether the Buckingham and Oar- 
natic Clo, Ltd., which succeeded to the 
business of the five companies therein 
mentioned, ia entitled under s. 10 (2) (vi) 
of the Act to depreciation allowance on 
the assets taken over -from the five pre- 
decessor companies calculated on the origi- 
nal ccst of those assetsto such predecessor 
Companies or on the value at which those 


(2) 56 B129; 137 Ind. Oas 898; AIR 1932 Bom. 
916: 34 Bom. L R 104; Ind. Rul. (1932) Bom. 246. 

(3) 12 Pat. 12; 140 Ind. Oas. 804; A IR 1933 Pat, 
33; 18 P LT 618; Ind. Rul (1933) Pat. 35 
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assets were taken over by the Buckingham 
and Carnatic Oo., Ltd., frm the predecessor 
companies. The Privy Council answered 
that question in the sense in which the 
Bombay and Patna High Courts had ans- 
wered it, namely that the depreciation 
was to be based on the value at which the 
assets were taken over by the purchasing 
company. The second question raised was 
in these terms: Whether the Buckingham 
and Oarnatic Co, Ltd., is entitled to have 
the depreciation allowance from the years 
1921-22 to 1930-31 re-caleulted on the 
basis of that decision, and to claim that 
the excess depreciation not allowed in 
those years should be allowed in its sub- 
sequent assessments or whether the claim 
for such excess depreciation lapses alto- 
gether. Their Lordships of the Privy 
Oouncil considered that it was not neces- 
sary to express any opinionon that ques- 
tion, or in ths other questions raised, 
for, those questions would have arisen only 
if the answer to the first question had 
been other than that which the Privy 
Council gave to it. It is, therefore, clear 
that the Privy Oouncil did not actually 
decide whether the assessment for the year 
1921-22 was correct or not. 

It is, however, suggested that their Lord- 
ships indicated the view that the assess- 
ment for that year, which had been based 
on the profits of the vendor ccmpanies, 
was correct. But it is to be noticed-that 
the year 1921-22 was before the coming 
into operation of the Income Tax Act of 
1922, and the Income Tax Act of 1918 
contained no section corresponding to 8. 26 
of the later Act. It is, moreover, plain that 
an assessment ten years old could not 
have been re-opened. It is no doubt true 
that the ratio decidendi in Commissioner of 
Income-tax, Madras v. Buckingham and 
Carnatic Co., Ltd. (1) as in the decisions 
of the High Courts which it approved, 
was that assessee In s. 10 :2) (vi) means 
the successor and not the predecessor. I 
apprehend, however. that it would be open 
to their Lordships of the Privy Council to 
say that that view was limited to the 
ease of an ordinary assessment on tbe 
profits of the assessee such as they were 
dealing with, and that they had not con- 
sidered the question in relation to a 
hypothetical assessment on the profits of 
the previous year under s. 26 (2). If that 
course be open to the Privy Council, it 
must be open to this Court also, and in 
my opinion it would be wrong to hold that 
the decision of the Privy Oouncil applies 
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to a case which was not before the Board 
and was not adverted to in the opinion 
of the Board. In my opinion, therefore, it 
is open to this Court to consider on its 
merits the question whether in the case 
of a fictional assessment under s. 26 (2). 
assessee in s. 10 (2) (vi) has the same 
meaning as it bears for the purpose of 
subsequent assessments, and means the 
person being assessed, or whether it means 
the person on whose profits the assessment 
is based and who was the owner of the 
premises on which depreciation is claimed 
during the year in which the profits were 
earned. For the reasons given above, I am 
of opinion that the latter view is right, 
and that the question raised by the Income- 
tax Commissioner should be answered in 
the negative 

Blackwel], J.—This is a reference by 
the Oommissioner of Income-tax under 
s. F6 (2), Income Tax Act, XI of 1922, at 
the instance of a company, named the 
Mazagaon Dock, Ltd., of a question of law 
which has arisen out of the income-tax 
and super tax assessments of the company 
for the financial year 1935-36 which 
ended on March 31, 1936. ` 

The company bas been, as from April 1, 
1935, carrying on business as shipbuildera 
and repairers. Before that the business 
was carried on by a partnership firm 
known as the Mazagaon Dock. As the 
business of the partnership firm was taken 
over by the company from April 1, 1935, 
the Income-tax Officer assessed the com- 
pany under s 26 (2) of the Act for the 
financial year 1935-36 on the profits 
earned by the firm in the year which 
ended on March 31, 1935, which was the 
“previous year” of the firm as defined in 
s. 2 (11) of the Act. 

In arriving at the tax payable by an 
assessee in accordance with s. 10 of the 
Act under the head “business” in respect 
of the profits or gains of any business 
carried on by him, certain allowances are 
to be made, and among them an allowance 
is to be made on account of depreciation 
on buildings, machincy, plant or furniture 
as laid down in s. 10 (2) (wi) of the Act 
which reads as follows: 

“ 9) Such profits or gains shall be computed after 
making the follcwing allowances, namely ; 

(vt) in respect of depreciation of such buildings, 
machinety, plant, or nitute being the property 
of the assessee, a sum equivalent to such percent- 
age on the original cost thereof to the assesses as 
may, in cass or clags of cases, be prescribed ; 

Provided that— 


(a) the prescribed particulars have 


peat been duly 
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all?) where full effect eannot be given to any such 
lowance in any year owing to there being no 
Profits or paine chargeable for that year, or owing 
to the profits or gains chargable being less than 
the allowance, the allowance or part of the allow- 
ance to which effect has not been given, as the 
case may be, shall be added to the amount of the 
allowance for depreciation for the following year 
and deemed to'be part of that allowance, or, if 
there is no such allowance for that year, be deemed 
to be the allowance for that year, and so on for 
succeeding years; and 

(c) the aggregate of all such allowances made 
uuder this Act or any Act repealed hereby, or 
under the Income Tax Act, 1886, shall, in no case, 
exceed the original cost to the asseasee of the 
buildings, machinery, plant, or furniture, as the 
case may be:" 4 


The oompany claimed that s. 26 (2) of 
the Act required that the allowance should 
be computed on the original cost to the old 
firm and not to the company, and that all 
the unabsorbed depreciation due to the old 
firm under proviso (b), s. 10 (2) (vt) of the 
Act should also be allowed. The Income- 
tax Officer relying upon the judgment of 
the Privy Oouncil in Commissioner of 
Income-taz, Madras v. Buckingham and 
Carnatic Co, Lid. (1) declined to accede 
to the contention of the company and 
computed the total depreciation allowable 
at Rs. 51,929 taking into account the 
original cost to the company itself and not 
the original cost to the old firm, and he 
assessed the company on an income of 
Rs. 2,36,986 under an assessment order, 
dated October 2, 1936, Ex. A. If the 
allowance had been computed on the origi- 


nal cost to the old firm and if the un- 


absorbed depreciation allowance had been 
added thereto, the total allowance for de- 
preciation: would have exceeded the total. 
assessable income and the eccmpany would 
have been exempted. The company appeal- 
ed to the Assistant Commissioner of Income» 
tax by a petition, dated November 27, 1936, 
Ex. B. The Assistant Commissioner heard the 
appeal and confirmed the assessment by 
his order, dated January 4, 1937, Ex. O. 
Thereupcn the ccmpany applied to the 
Oommissioner requesting him to refer the 
matier to the Oourt under s. 66 (2) of the 
Act, and he has accordingly submitted with 
a statement of the case the following 
question of law: 

“Whether in the-circumstances of the case, the 
Income-tax Officer has correctly computed the de- 
preciation allowance unders 10 (2) (vt) of the Act 
on the original cost to the assesses company itself 
notwithstanding the fact that it was bemg assessed 


under s. 26 (2) of the Act as the successor to the part- 
nership firm known as the Mazagaon Dock.” 


Mr. Coltman forthe company contended 
that the case in Commissioner of Income- 
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‘tax, Madras v. Buckingham and Cornatic 


Co., Lid. (1), has noapplication tothe facts 
of the present case. He eaid that in that 
case the assessment was for the years 1931-32, 
the company having succeeded to ithe 
business some ten years before, and tuat 
it was not a casein which the company was 
teing assessed upon the profits of the 
previous year as if it had been carrying 
on the business during the previous years 
and had received thcse profits. Mr. Ooltman 
relied upon s 26 (2) whichis inthe following 
terms: 

“Where, at the time of making an assessment 
under s., 23, it is found that the person carrying on 
any business, profession or vocation hag been succeed- 
ed in such capacity by another person, the assess- 
ment shall be made on such person succeeding, as 
if he had been carrying on the business, profession 
ot vocation apk out the previous year, and as if 
he had received the whole of the profits for that 
year. 

He contended that this was a mere col- 
lecting section and that the profits of the old 
firm must first be ascertained before 
the assessment is made. He further con- 
tended that those profits could not be ascer- 
tained unless they were ascertained upon 
the same basis asthey would have been 
ascertained if the former firm were being 
assessed. He drew attention to sub-ss. (1), (41) 
and (iii) of s. 10 (2) and argued that the com- 
pany would be entitled to the benefit of all the 
allowances under those heads to which the 
old firm would have been entitledif the old 
firm were being assessed. He submitted 


-that notwithstanding that the depreciation 


allowed by sub-s. (vt) of s. 10 (2) of the 
Act is depreciation of buildings, machinery, 
plant or furniture which are the property 
of the assesssee and that that allowance is 
to be asum equivalent to such percentsge 
on the original cost thereof to the assessee, 
the company was nevertheless entitled to 
depreciation on the original cost to the old 
firm and not to the company. He said that 
s. 26 (2) as it now stands only came into 
existence by virtue of the Income Tax 
(Amendment) Act, 1928 (IIL of 1928), that no 
reference was made to this section in the 
Privy Council case, and that the Privy 
Council decision in that case has no 
bearing upon the question now before this 
Oourt. 

I do not agree with Mr. Coliman’s con- 
tentions. When the Buckingham and 
Carnatic Oo., Ltd. was assessed mm 1921-22, 
the Income Tax Act of 1918 was then in 
force. That Act contained no section 
similar tos. 26 which was iotroduced into 
the Act of 1922, or to s, 26 which is now 
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in force. But, as was pointed out in the 
course of the judgment of their Lordships, 
in 1921-22, the year subsequent to the 
amalgamution, the company was in fact 
assessed upon the entire profits of the tive 
companies as having succeeded to their 
business, and during the assessment the 
company claimed todeduct depreciation on 
the buildings and machinery calculated on 
the original cost thereof to the five com- 
panies, but this claim was disallowed, 
and depreciation calculated on the written 
down cost, namely the actual cost to the 
company only was allowed. Although their 
Lordships were dealing with the assess- 
ment for the year 1931-32, Mr. Hills in the 
course of his argument for the company is 
reported to have said (p. 177*): 

“Here the successsor whois taxed is carrying on, 
continuing, the same business. It is fair that he 
should be taxed as his prodecessor would have been 
if he had continued the business. Normally ‘assessee’ 
means assesses for the taxing year, but original cost 
to the assesses might mean to the assesses from whom 
the purchase was made.” 


This isan argument similar to that of 
Mr. Ooltman based upon s. 26 (2), and 
although the question of the correctness of 
the assessment for 1921-22 was not directly 
before their Lordships, the argument of 
Mr. Hills certainly raised that question, 
and there is not a word in their Lordships’ 
judgment which suggests that their Lord- 
ships thougbt that the claim was in that 
year wrongly disallowed, or that a different 
meaning should be given to the words used 
in s.10(2) (vi) if the question arises in 
the year immediately after the succession: 
to the business from. the meaning which 
should be given. to them if the question 
arises either in the next year after that or 
10 years later. 

In the present case the language of 
5. 26 (2) appears to me to be against the 
company rather than in its favour. 
Under that section the company is to be 
assessed as if it had been carrying on the 
business throughout the previous year, and 
as if it had received the whole of the 
profits fcr that year. lt is an artificial 
assessment upon the company as if it, and 
not the firm, had been carrying on the 
business during the previous year. It has 
been argued that the company did not 
exist in the previous year, that it was not the 
owner of the buildings, machinery and plant 
in that year, and that consequently in ascer- 
taining the profits of the firm for the previous 
year depreciation mustbe calculated with 


reference to the original cost tothe firm. 
*Page of 59 M.—[Ed,] oa es 
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This argument appears to me to be 
fallacious. The question as to what 
allowance is to be made for depreciation 
arises when the return is made. Under 
8 3 of tae Act, income-tax is to be charged 
for tne year at the rate applicable to the 
total income of the assessee for that year 
in respect of the protits of the previous 
year. The return of income which the 
Company was required by s. 22 to furnish 
wasa return of its own income during the 
previous year and although the company 
did not exist during the previous year, 1b is 
to be deemed by s. 26 (2) to -have existed, 
and to have been carrying on the business. 
Oonsequently, the company must be treated 
as having made a return of its own profits 
during the previous year, and as having been 
the owner of the buildings, machinery and 
plant during the previous year. Apart from 
this, the question of allowance for depre- 
ciation does not arise until the return of 
income is made, and when the return was 
made, the company was the owner of the 
buildings, machinery and plant and the 
original cost thereof to the -company had 
been ascertained and determined. Seeing 
that the assessment is an artificial assess- 
ment upon the company as if it, and not the 
firm, had been carrying on the business, 
during the previous year, quite apart from 
the wordsof s. 10(2) (vt), which, in my 
Opinion, are too plain to be got rid of, it 
seems to me impossible to hold that the 
word ‘assessee’ in e, 10 (2) (vi) can be taken 
to refer to the firm. 

- In. the Privy Oouncil case Commissioner 
of Income-tax, Madras v. Buckingham and 
Carnatic Co. Ltd. (1), their Lordships in 
their judgment observed that the learned 
Judges of the High Court of Madras ex- 
pressed the opinion that the Legislature in 
s. 10 (2) (vi) was not envisaging any case 
of a successor company, and that what was 
in mind was the original company. That 
opinion did not commend itself to their 
Lordships of the Privy Council. The 
argument for the company in the present 
case appears to me to involve the supposition 
that the Legislature intended that s. 10 
(2) (Qt) when it was first enacted should 
have one meaning in the csse of an 
original assessee being taxed and another 
meaning in the case of a successcr being 
taxed on the profits for the previous year 
as if it had been carrying on the business 
during the previous year if the Act were 
subsequently amended in that behalf. I 
cannot suppose that the Legislature had 
had any such intention. Oertainly if that 
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had been the intention when s. 26 was 
introduced, it would have been perfectly 
simple to employ appropriate language in 
reference tos. 10 (2) (vt) to say so. li may 
be that ıt would be just to amend the Act 
to meeta case like the present, but that 
‘is a matter fcr tre Legislature, and upon 
the plea that justice requires it, l do not 
feel myself at liberty to place upons. 10 
(2) (vi) a strained and artificial meaning in 
the first zear after a succession, while 
giving to it, as I am bound to do by the 
ordinary canons of ccnstruction and upon 
authority, its plain and natural meaning in 
the years fcllowing. Itis said that diffi 
culties’ will arise in giving effect tos. 10 
(2) (ct), (24) and (144) in the case of a succes- 
sor to a business. But the fact that 
difficulties may arise in reference to the 
other allowances contemplated by s. 10 (2) 
cannot, In my opimion, outweigh the plain 
meaning of the words used in sa. 10 (2) (vi). 

In the Privy Council case their Lordships 
emphasized three points: (1) there is 
no ambiguilyin the provisions of s. 10 
(2) (vt), and the ordinary and natural 
meaning of the words must be taken (2) 
the word ‘assessee’ is used in the sub-sec- 
tion in two places, first, with regard to the 
ownership of the property, and secondly, 
with regard to the original costs thereof, 
and in the ordinary and natural meaning 
of the sub-section, the word ‘assessee'’ Bọ 
used must refer to the same person, namely 
the person who cwns the property, while 
the depreciation is to be based on the origi- 
nal ccst, of such property to such person ; 
and (3) if there were any doubt about the 
interpretaticn. it would be removed by 
reference to the definition of ‘assessee’ con- 
tained in s. 2(2) of the Act, namely tha 
person by whom income tax 18 payable. 
The reasoning of their Lordships in the 
Privy Council case appears to me plainly 
to be applicable to thé facts of the present 
Gase, and s. 26 (2) of the Act makes no 
difference in my opinion to its applicability. 
Applying that reasoning, and ccnstrmng 
the words used ins. 10 (2) (vi), read with 
the definition of ‘asgessee’ ins. 2 (2), in 
their ordinary and natural meaning, | am 
of opinion that the question submitted 
should be answered in the attimative. | 
answer it accordingly. 

Rangnekar, J—This is a reference 
made by the Commissioner of Income-tax, 
Bombay, under s. 66 (2) of Act XI ot 192z. 
The facts are simple and notin dispute. It 
appears that there was a firm called the 
Mazagaon Dock, carrying on business in’ 
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Bombay as ship-builders ahd repairers up to 
March 31, 13d. On April 1, 1935,*ihe 
firm was converted into a Limited Company, 
and its business was taken over by tye 
Limited Company, known as the Mazagaon 
Dock, Limited. Unders. 26 (2) of the Act 
the company was assessed by the Income. 
tax Officer, Companies’ Uircle, tor the tax 
year, beginning on April 1, 1935, on the 
proits earned by the him for the year 
ended March 31, 1935, which was the 
previous year of the firm as detined in s. 9 
(11) of the Act. 

In computing the income of the com- 
pany under the head ‘business’ an allow- 
ance on account of depreciation of building, 
machinery, plant or furniture is io be 
made at the prescribed rates as laid down 
in 8. 1U (2) w) of the Act. The company 
claimed that the allowance should be com- 
puted on the original cost of the building, 
machinery, plant, etc., to the hrm, and not 
on the cost paid by the company which 
succeeded to the business ot the irm, The 
company further claimed that, in addition, 
all the unabsorbed depreciation due to the 
hrm under proviso (b) tos. 10 (2) (vt) of 
the Act should be allowed. The Income- 
tax Othcer relying on the Privy Council 
decision in Uommussioner of Incum-tazx, 
Maaras v. Buckingham and Carnane Co. 
Ltd. (1) rejected ihe claim and computed 
the total depreciation allowance py refer- 
ence to the cost of the building, machinery, 
etc., paid by the company to 
The company appealed to the Assistant 
Commissicner of Incume-tax, who, however, 
conhrmed the assessment made by the 
income tax Otficer. 

ifthe claim made by the company had 
been allowed, the total allowance tor de- 
Preciation would have exceeded the total 
assessable income of the company, end as 
the Oommissioner points out, the company 
would have been exempted. ‘hat ıs tue 
importance of tne question. Tne company 
then appealed “to the Commissioner of 
Income-vax, and he has referred the ques- 
tion oi law arising on the facts of the case, 


which is set out ın para, bin these words - 
“Whether in the circumstances of the case, the 
Income-tax Officer has correctly computed the 
depreciation allowance under s. 10 (2) (vt) of the 
Act on the original cost to the assessee company 
itself, notwithstanding the fact that it was being 
assessed under s. 26 (2) of the Act as the euccesso; 
o a pertnership tum known as the Maszagaon 
0 ve 


‘he Commissioner was of opinion that 
the question should be answered against 
the company. The question thus raised 


the firm. 
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turns upon a true construction ols. 2 (2) 
“read withs. !Oands. 26 (2). Section 26 
“ (2) was re-cast by the Income Tax (Amend- 
ment) Act of 1928, being Act IJI of 1928. 
The section, so far as material, isin the 
words following : 


“Where, at the time of making an assessment: 


under s. 23, it is found that the person carrying 
on any business, profession or vocation has been 
succeeded in such capacity by another person, the 
assessment shall be made on such person succeed- 
ing, as if he had been carrying on the basiness 
profession or vocation throughout the previous 
year, and as if he had received the whole of the 
profits for that year.” 

It is plain, therefore, that the assessment 
to be made under this section is a hypothe- 
tical assessment. and the successor to a 
business is to be assessed, and he becomes 
liable to pay tax, not on his income—in 
this case, admittedly he had none—but on 
the income of his predecessor for the pre- 
vious year. How is that income to be 
ascertained? For that we must turn to 
s. 10. That section provides that the 
profits or gains of any business shall be 
computed after making certain allowances 
Mentioned in the section. The only allow 
ance which need be considered in this case 
is that allowed by s. 10 (2) (vi), which is in 
these words : oe 

“(pi) in respect of depreciation of such buildings, 
machinery, plant or furniture being the property 
of the -assessee, . . . BB may in any -case or class 
of cases be prescribed”: - : be : 

Provided that—. 

(a) the prescribed 


nished; 

(b) where full effect cannot’ be given to any 
such allowance in any year owing .50 there being. 
no profits. or gains chargeable for_,that year, or 
owing to the profits or gains chargeable being less 
than the allowance, the allowance or part of the 
allowance to which effect has not been given, as 
the case may be, shell be added to the amount of 
the allowance for depreciation for the folluwing 
year and deemed to be part of that allowances, or, 
1t there is no such allowance for that year, be 
deemed to be the allowance for thes yea:, and Bo 
on for succeeding years, and 

(c) the aggregate of all such allowance made 
under this Act or any Act iepealed hereb% or 
under-the Indian Income Tax Act, 1286, shall, in 
no case, exceed the original cost to the assesses of 
the buildings, machinery, plant, or furniture, as 
the case may be". 


‘So far then the position seems to be 
simple. A successor to a business is to be 
assessed not on his own income but on the 
income Made by bis predecessor and that 
income can only be ascertained after mak- 
ing certain deductions sanctioned by s. 10 


particulars heve been duly 


‘2) w). The dispute between the pai-. 


ties 18 as tothe manner in which the al- 
lowance in respect of depreciation of the 
buildings, machinery, ect., is to be calculat- 
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ed. It is argued on behalf of the Gommis- 
sicner of Income tux that in calculating 
the allowance regard must be had to the 
actual price paid by the company to the 
firm when the former acquired the business 
in question from the latter. The Advocate- 
General aays that the words ‘“‘original cost” 
of the buildings, etc, “to {fe assessee” in 
B. 10 (2) (vt) must refer to tne company as 
it is thé “assessee” in question as defined 
bys. 2 (2), On the other hand, the argu- 
ment on behalf of the company is that in 
thé circumstances of the case the word 
“agsessee” can ouly refer to the firm and 
the allowance must be calculated `- on the 
basis of the original costs of the building, 
elc., to the firm. In my opinion, it is difti- 
cult to accept the contention raised. on 
behalf of the Commissioner of Income-tax. 
Section 2 (2) no doubt defines an tasses- 
Bee” as a person by whom income-tax is 
payable. but the section itself provides 
that the word “agssessee” is to be under- 
stood in this sense unless “there is any-. 
thing repugnant in the subject or context,” 
and that in my opinion is the case here. It 
is only after a person's income i8 ascer- 
tained or assessed under s. z3 that that 
person becomes an assesses”. The liabi- 
lity to tax can only be determined after a 
person ' 8 income is computed, and it seems 
to me doubtful that the term “assesses” is 
always used in the strict sense of the defi- 
nition throughout the Act. ‘Apart from 
this, to hold that the company in this case 
is the “‘assessee” within the méaning of 
s. 10 would give rise to considérable diff- 
culty. As stated above, 8.” 10 provides 
that before computing the profits or gains’ 
of a business certain deductions are to be 
made in favour of the owner or the busi-’ 
ness whose profits or gains are being 
assessed under s. 23. Ifa question as to 
the method of calculating all the allow- 
ances other than the depreciation allow- 
ance in 1espect of building, ete., had arisen’ 
in this case, then it is clear that in doing, 
50, the position of the firm would have had 
to be taken into consideration. I shall’ 
refer to these allowances to make my 
meaning clear. 


The fiist allowance under s. 10 relates to 

“any rent paid for the premises in which such 
business is carried on, provided that when any: 
substantial part of. the premises 19 used as a. 
dwelling-house by the assessee, the allowance 
under this clause shall be such sum as the 
Income-tax Officer may detexmine having regard 
to the proportional part so used, ” 3 


Under s. 10 (3) the word “paid” means. 
actually paid or incurred according to the, 
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method of accounting upon the basis of 
waich the profits or gains are computed 
under this section. Now, whatis the rent 
which will have to be considered and, who 
Paid the rent in the previous year? Surely, 
it would be the'rent actually paid by the 
predecessor; the successor has admittedly 
paid no rent in the year in question. 
Similarly, if part of the premises were used 
as a dwelling house, the allowance is to be 
calculated in a particular manner. If part 
of the premises is used by the predecessor 
during the previous year, then it is difficult 
to see how the word “assesses” could be 
used with reference to the successor. The 
next clause refers to repairs: 

(ttt) in respect of repairs, where the assesses is the 
tenant only of premises, and has undertaken 
to bear the cost of such repairs, the amount paid 
on account thereof, provided that, if any sub- 
dagen ek oe Preise is used by the assesses 
such amount shali be ee ak coe O 
_ If any allowance is claimed for repairs, 
it can only be granted on the basis oi the 
cost of the repairsto the predecessor of the 
company in the previous yesr, the company 
not being in exis'ence in that year. The 
third allowance is for capital, and that can 
only refer to the capital borrowed by the 
predecessor for the purposes of business. 
Then there is an allowance for curreut re- 
pairs to the building. That can only apply 
to repairs in the previous year 1934-35, 
which could only have been done by the 

redecessor and not by the successor. Simi- 
_tarly, in the clause unde: consideration now, 
. the building, ete., could only be the proper- 
ty of the predecessor in the previous year, 
and it can hardly be said that it was 
the property of the successor company in 
that year. Then, let us look at s 10 (2) (vit). 
, The allowance there sanctioned is in res- 
, pect of any machinery or plant which in 
consequence of its having become obsolete 
has been sold or discarded, and it is to be 


calculated on the difference between the ori- 
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ration would apply. Clause (viti), refers 
to the allowance in respect of land revenue, 
local rates and Municipal taxes paid in 
respect of the premises used forthe pur- 
poses of the business. How can this apply 
to the company in this case ? 

ås I have said, the assessment is hypo- 
thetical. It is the income of the predecessor 
that has to be assessed, and that income 
cannot be ascertained except by making 
certain deductions. To accept the argument 
submitted on behalf of the Commissioner of 
Income-tax would result in the adoption of 
a fictitious method of ascertaining the true 
income of the predecessor. That is to say, in 
ascertaining the income for tne year 1934-35 
of the predecessor, you have to take into 
account the allowance calculated not on 
the original ccst to him, but on the original 
cost tosomebcdy else. How can it then ba 


‘said that the inccme arrived at in this fictiti- 
“ous manner 1epesents the true taxable ine 


come of the predecessor ? Is there anyihing 
which compels to say that? I think not. 
Otherwise, the result is this, that not only 
the assessment is hypothetical, but the method 
of calculating the income of the predeces- 
sor must also be hypothetical But tke 
Legislature has not said so. In my opinion, 
where that is the position, the Court ough: 
to adopt the construction which is most 
favourable to the subject. 

The difficulties that I have pointed out 
are oot denied by the Advocate Genvral. 
But he says that under s, 26 (2), the 
assesses is the successor, and he muat be 
treated as if he wascarryingon busineas in 


-the previous year, and he relies in support 


of this argument on the Privy Oouncil 
decision in Commissioner of Income-taz, 
Madras v. Buckingham and Carnatic Co, 


“Lid. (1). He submits that the point which 


ginal cost to the assessee of the machinery . 


or plant as reduced by the aggregate of the 
allowances made in respect of depreciation 
ander cl. (vi). If a question as to this 
allowance had arisen in this case, -how 
would the allowance have been calculated ? 
It could only have been calculated on the 
original cost tothe firm in. respect of the 
machinery sold. If then the word “‘assessee” 
in this clause means the ‘ firm”, it is difficult 
“to see why in clause (vi), it should mean the 
“company”. Then, again, in’ the next 
cl, (vit) (a), referring to animals used for the 
business which have died, the’ same copsi- 
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is now raised is covered by the deci- 
sion of their Lordships in that case. In 
my opinion, there is nothing in that case 
which isapplicable to the facts of this case, 
Tnė-case arcse under the Act of 1922, and 
in that case, their Lordships were not cone 
sidering a hypothetical assessment under 
s, 26 (2). Section 26 (2), was not even refer- 
red to. Their Lordships were dealing with 
the case of an ordinary assessment of in- 
come earned by the assessee himself and 
that wasithe only question. In such a 
case it is perfectly plain that in calculating 
the income actually earned by the succes- 
sor of a business, he would be -entitled to 
a deduction on the basis of the actual cost 
of the machinery, etc.. paid by him to his 
predecessor, No difficulty, such as I have 


~ 


+ 
. 
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can arise in such a case. That is the view 
we took in Commissioner of Income-taz, 
Bombay Presidency v. Saraspur Mills Co., 
Ahmedabad (2). But here tke position is 
quite different. This is not a case of an 
ordinary assessment of ir come actually made 
by the successor. The point with which I 
have to deal in this case was included in the 
second question raised in the Privy Council 
case, but their Lordships did not consider 
it necessary to express any opinion on the 

uestion. I am, therefore, unable to hold 
that the question raised here is covered by 
that decision. Upon the whole, therefore, 
I baye reached the conclusion that in this 


case where we are only concerned with a 


hypothetical assessment in the very first year 
of a successor taking over a business from 
his predecessor, apart from the fact that 
the words “original cost’ would be inappro- 


‘priate, it would be difficult to hold that de- 
_preciation should be allowed on the original 


cost to the successor and not on the criginal 
cost to the predecessor. I would answer the 
juestion submitted in the negative. 

D. ! Ansuer in negative. 


» 
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, ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1652 of 1935 
- January 6, 1938 
TqpaL ABMAD, J, 
PRAN SINGH— PLAINTIPE— APPBLLANT 
Ve TEUSE 
MANGAL SINGH AND ANOTHER— 
DREBNDANTS-— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), 2 12 (1), Claas 3 
—Property sold situated in mahal divided into pattis 
—Pattis not eub-divided—If there can be pre-emptor 
of Olass 3 of s. 13. 

The provisions of s. 12, Class 3, Agra Pre-amption 





kas 


Act, come into play only when onthe date of the 


sale there are divisions and sub-divisions in amahal 
such asthoks and pattts or pattis and khatas and 
has no application to a case when the property sold 
is situate ina mahalthe component parts of which 
are thoks or pottis and there is no sub-division of 
those thoks or pattis. The clasa of pre-emptors pro- 
vided for by s. J2, must be determined with refer- 
ence to the constitution of the makal on the date 
of the sale and not with reference to the constitu- 


- tion of the mahal on scme earlier date. 


S. O. A. from the decision cf the Addi- 
tional Sul-Judge, Banda, dated April 30, 


- 1935. 


Mr. K. N. Laghate, for the Appellant. 

Mr. N. P. Acthana, for the Respondents. 

Judgment.—This is a plaintiff's apreal 
in a presen pticn suit. Both the plaintiff 


- and tke defendant vendee were on the date 


- of the sale sought to 


be pre-empted co- 


ebayers in the mahal in which the pro- 


fran SINGH v. mandat stien (ALL) 
Pointed out above on the language of 6. 10, 
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perty sold is situated, but the plaintiff 
claimed a preferential right of pre-emption 
as against the vendee or the allegation that 
he was a Gcesharer in & larger division 
of the mahal of which the property sold 
was a sub-division, and, as such, came withe 
in Class 3 of the pre emptors prescribed by 
s. 12, Pre-emption Act. The defendant 
vendee on the other hand ccntended that 
both he and the plaintiff were co sharers in 
the mahal and came within the category 
of Class 4 of the preeemptors provided by 
s. 12. The trial Court accepted the 
allegation of the plaintiff and decreed the 
suit but,on appeal by the defendant, the 
lower Appellate Oourt upheld the conten- 
tion of the defendant vendee and dismissed 
the suit. 

The property sold is situated in village 
Supa in Mahal Nanhey. This mahal 
consisted of various Pattis, one of which was 
named as patti Khalbal and another as 
Patti Bhojraj. It is unnecessary to mention 
the names ofthe other Pattis in the mahal. 
The plaintiff was aco-sharer in paliti 
Kkalbal and tke defendant was and is 
a cosharerin Patti Bhojraj. Long before 
the sale sought to be pre-empted Patti 
Khalbal was parliticned into four pattts, 
and the property sold to the vendee was 
formed into a separate patti called “Mali- 
kana Astaraf Debi Din”. It is common 
ground that the plaintiff had no share in 
this last-mentioned patti and his share in 
ihe original Patti Khalbal was con- 
stituted into a separate patti styled as 
Patti Ghair Khwahindgan. The plaintiff's 
contention was that, as the share sold once 
formed part of Patti Khalbal in which he 
was a co-sbarer and the vendee was not, he 
came within Olass 3 of the pre-emptors. The 
defendant on the other hand asserted that 
as on the date of the sale the Patti sold was 
a separate entity and not the sub-division 
of a larger division of the mahal, the plain- 
tiff did not come within the category of 
Class 3 of the pre-emptors. 

In my judgment the defence raised by 
the defendant was well founded and was 
rightly accepted by the lower Appellate 
Court. Itis no doubt a facttkat the share 
sold once formed part of Patti Khalbal in 
which the plaintiff was a cosharer, but it 
isclear that on the partition of that patti 
into four pattis that path ceased to exist 
and on the dateof the sale in favour of the 
defendant vendee was. no lenger in 
existence. The patti sold to the defendant 
vendee was no doubt a- sub-division of 


"Mahal Nanhey, but was pot the sub-division 


1838 - 


- MAYANDÉ v. RawaN CHET YAR (RANG) 


915 


“of a larger division” of that mahal within Accordingly I dismiss this appeal with costs. 


the meaning ofs. 12, (Class 3) of Act, for 
the simple reason that Mahal Nanhey on 
the date of the sale consisted of various 
pattis but those pattis in their turn 
were not part of any larger division of 
the mahal. The provisions of s. 12, Olass 3, 
Agra Pre-emption Act, come into play only 
when on the date of the sale there are 
divisions and sub-divisions in a Mahal such 
as thoks and pattis or patitis and khatas 


-and has no application to a case when the 


property sold is situate in a mahal, the 
component parts of which are thoks or 
pattis „and there is no sub-division of those 
thoks or patitis. 

A perusal of s. 12, Agra Pre-emption 
Act, makes it abundantly clear that the 
right of preemption has been granted by 
the -Act primarily on the principle of near- 
ness in space and it is because of this 
principle that the co-sharers in a division of 
the mahals have been given a right of prə- em- 
ption in the case of a sale of a shareof a eub- 
division of that division in preference to the 
co-shirers of themahal. When, however, 
a mahal is not divided and sub-divided, 


. there cannot be a pre-emptor cf the cate- 


gory of Class 3 prescribed by s. 12 of the 
Act The mere fact that the patti so'd to the 
defendant vendee was once a part of Patti 
Khalbal could not give the plaintiff a 
preferential right of pre-emption as on the 
date of the sale Patti Kbalbal was not in 
existence. It is well settled that the right 


-of pre-emption must exist on the date of 


a 


the sale with respect to which the right is 
Claimed. It follows that the class of pre- 
emptors provided for by s. 12 must be 
determined with reference to the constitution 
of the mahai un the date of the sale and 
not with reference to the constitution of 
the mahal on some earlier date. In the 
resent case an the date of the sale in 
avour of the defendant vendee, the mahal 
was divided in various pattis but there was 
no sub-division of those pattts. The plain» 
tiff was aco-sharer in one of the pattis in 


- the mahal, the defendant vendee was a co 
sharer in another paiti of the, mahal and , 


neither cf them was a co sharer in the patti 


sold. The position of both the plaintiff - 


and the defendant vendee was, therefore, 
of mere co-sharers in the mahal and both 
of them came within the category of Olass 4 
of the pre-emptors laid down by s. 12. 
The plaintif therefore had no preferential 
right of -pre-emption as against the de- 


fendant vendee and his suit ‘was rightly, 
dismissed, by the lower Appellate Court. 


x @ 
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‘agent to stand surety for 


N B.—Leave to appeal under the Letters 


Patent is granted. ° 


D. Appeal dismisse d. 


RANGOON HIGH COURT 
First Civil Appeal No. 137 of 1936 
May 19, 1937 
Rossets, O. J. AND LEAO, J. 
MAYANDI AND ANOTHER — 
A PPBLLANTS 
versus 
K. R. R. M. RAMAN OHETTYAR 
AND (TJBRS—RA8SPONDENTS 
Contract Act (IX of 1872), 8 227— Authority to 
one person only— 
Agent standing surety also for two more persons 
—-Unauthorised act, tf separable from authorized— 
Extent of principal's lsabiltty—Princsipal and 
surety—Discharge of surety — Parties entering 
compiomise—Surety, tf  dtscharged—Oomplicated 
arrangements not in contemplation of surety 
entered into~New terms quite outside reasonable 
requirements of settlement, imported—Surety is dis- 
charged—Deed—Construction—Surety bond—To be 
construed strictly-~-Undertaking by surety to deliver 
property to receiver, when required— No mention 
of mesne profita tn bond—Surety, if can be held 
liable for mesne profits. — 
an agent who is authorized to stand 
surety for one person only also stands surety for 
two more pereons and thus acts outside the scope 


' of his authority, the authorised act is separable 


from the unauthorised act, and the principal's lia- 
bility will be restricted to that person only for 
whom he had given authority to stand surety, 
under s. 227, Oontract Act, Baines v. Ewing (1) 
and Premabhai Hemabhat v. T. H. Brown (2), re- 
ferred to. [p. 917, coL 2 ] , 

The mere entering into & compromise decree 
by the parties would not necessarily discharge the 
surety: But wherea complicated arrangement is 
entered into which could not have been within the 
contemplation of the surety, and new terms are 
imported, which are quite outside the reasonable 

uirements ofa settlement by consent, the surety 

ill be discharged. Jia Bai v. Joharmal Bathra 
(3) and Tatun v. Evana (4), relied on. |ibid. 

Where a surety bond is executed by the surety 
as a security for the fulfilment’of an obligation 
imposed upon certain person to deliver the pro- 
pezties which were allowed to be retained by him, 
to the Receiver when it is so required, and it 
does not mention the mesne profits, the bond must 
bs construed strictly and the surety’s liability to 
account for the mesne.profits cannot be read into 
it The surety is not, therefore, liable for the mesne 
profits of such property. [p. 919, cal. 1.] 

F. O. A. against the order of the District 
Court, Pyapon, dated July 6, 1936. 

Mr. P. K. Basu, for the Appellant. 

. Mr. Clark, for Respondent No. 1, 

Roberts, C. J.—This is an appeal against 
the judgment and decree of the District 
Court of Pyapon whereby the first res- 
pondent was held to be discharged from 

‘a D Sink 2 = 


£ 


né a 
liability on twò security bonds entered 
-into cn May 27, 1927, and August 4, 1931, 
respectively, in tho following circumstances. 
The appellant had brought a suit (Civil 
Regular No. 26 of 1926) for a declaration 
that he was the legitimate son of one 
Karapaya by, his wife Karapayi and for 
consequent relief. Karapaya died in 1923 
and some three’ years before his death, he 
had become a lunatic. The ~ defendants in 
the suit were the plaintiff's two half- 
brothers, Karapaya, the younger, and 
Mays Alagul and one Chellaya who was 
Ledeen inthe lunacy and was at the 
ate ofthe suitin effective possession of 
the estate. The District Court found that 
the plaintiff was not a legitimate son; 
but the High Court on appeal reversed 
this judgment and passed a decrec in his 
favour, granting him a share of one-third 
On partition of the estate and passing a 
preliminary decree for administration. 
An appeal to His Majesty in Council 
against this decision was dismiesed in 
December, 1933,. whilst these proceedings 
. were pending, namely on September 7, 
1926, Chellaya was made Receiver of the 
estate pendente liteon furnishing security. 
He failed to do so within the time pres- 
- cribed, and ttereupon the Bailiff wes ap- 
pointed Receiver. By consent, this order 
was cancelled but on Chellaya again failing 
to furnish security, the Bailiff was appoint- 
ed Receivera second time. This appears 
from an order in the case diary, dated 
May 5, 1927. Then Civil Miscellaneous 
Appeal No. 95 of 1927 was an appeal from 
the order appointing the Bailiff as Receiver, 
and a stay order was passed on May 19, 
` in pursuance on which May 27, 1927, the 
first respondent executed an unregistered 
security bond in the followin terms: 


Security Bond 
Oivil Miscellaneous No. 73 of 1926 
Mayandi— Plaintiff 


versus 
Ohellaya and 2 others—Defendants 


As per order dated May 10, 1997 in Civil Mis- 
_ cellaneous Appeal No. ¥5 of 1927, if Rs. 30,000 
_ (thirty, thousand only) is deposited in Court, the 
connected proceedings in the above-mentioned 
case will be stayed until disposal of the said ap- 


peal. 
I, K. P.R. M. Raman Ohettyar, land-owner and 
money-lender of 2nd Street, Pyapon, guarantee that 
I shall be liable to pay the sum of Ra. 30,000 
(thirty thousand)to U Kyaw Zan Hla, the Ad- 
, ditional District Judge, Pyapcn, or his successor 
in office as per following condition, 
_ . This deed isexecuted as the properties in the 
hands of the Receiver may be taken ssession 
by Ohellaya for cultivation on faraiahing 


péourity ef Ra. $0,000. 11 the said appeal ia decid: 
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ed and demand for the, return of the said pros 
perties be made, the gaid Ohellaya must com ply 
with the order. If he fails to do 40, my listed 
properties attached hereto are lia ble to be auctioned 
by the Court. Read over and on understanding 
the contents signed hereunder.” 
Wal) K.P. R. M. Raman Ohettyar 
. R. M. Raman à 
(d) Tar 


(sd) Thi Hla amil) 
| B. 0. D. Surety 
Approved. 
(Bd) U Kyaw Zan Hla, 
_ Additional District Judge. 


The object of giving this bond became 
frustrated when Oivil Miscellaneous Appeal 
No. 95 of 1927 was determined No 
demand was made for the return of the 
estate properties from Chellaya: be was 
permitted to remain in possession of them > 
pendente lite and the order , of May 5, 
appointing the Bailiff as Receiver was pet 
aside. It is necessary to look at the “bond 
itsalfin order to measure the liability of 
the surety The security was not given 
as Receiver, but cnly in order to conti- 
nue in possession of the estate pending 
the appealto the High Court. Mr. Basu 
for the appellant has urged that there 
were mesne prcfits from which Chellaya 
failed to account though he delivered up 
the properties in March, 1934, but the 
bond deals only with the properties and 
not with mesne profits. As the bond was 
unregistered Meyandi filed a petition in 
1933 asking for a new bond to be 
executed and registered. This was not 
done, and the Bailiff as Receiver took 
possession of the property from Chellaya 
in March 1934, Now, on April 23, 1931, 
leave was granted to appeal to His Majesty 
in Council against the judgment and dec- 
ree of the High Court declaring Mayandi to 
be the legitimate som of the deceased and 
entitled as such to one-third of the estate; 
and there was an application by the ap- 
pellants fors stay, pending the determi- 
nation of this appeal. This was granted, 
upon the terms that the appellants should 
within one month, deposit in Oourt to the 
satisfaction cf the District Court of Pyapon 
security upto Rs. 30 000, and should not in 
the meantime dispose of the property in 
suit. 

The necessary security was furnished 
by Ramchandran Mukundan as agent for 
K. P. R.M. Raman Ohettyar who signed a 
bond dated August 4, 1931 (which was duly 
registered) as surety for all three appel- 
lants complying with and satisfying any 
decree or order which might ullimately be 
binding on them an Ga ieee ka a 

roperty ip suit pending the 
Prope T 
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the appeal to His Majesty in Oouncil. In 
the event of non-compliance with these 
terms, the surety promised to pay into the 
District Court of Pyapon the sum of 
Rs. 30,000 or such sums as the Judge of 
the said Oourt should direct in or 
towards satisfaction of such decree or 
order. Upon the dismissal of the appeal 
by His Majesty in Conncil, as one of the 
appellants—Karapaya the younger—had 
died in the meantime, and in order to 
avoid further litigation and expense, and 
on the intervention of elders, a joint peti- 
tion tothe Court was filed for a final 
compromise decree to be passed, and a 
compromise decree was accordingly passed 
on April 4, 1934. Thereupon, -the res- 
pondents filed this application for a decla- 
ration that neither of the security bonds 
were binding upon them Obellaya had 
delivered the property to the Bailiff as 
Receiver. 

Now Ramchandran Mukundan had been 
authorized by a power-of attorney (Er. 5) 
given to him by K.P. R M. Raman Chet- 
tyar to stand as surety for Chellaya 
alone. Andit has been pointed out that 
the authority thus conferred on him was 
exceeded when he became surety on the 
first respondent's behalf, not for Chellaya 
alonc, but for all three appellanis to 
His Majesty in Council. It is contended 
that the authority given to the agent was 
indivisible, and the case in Baines v. Ewing 
(1) was cited to us in support of that 
contention. That was a case in whicha 
marine insurance broker had exceeded the 
limits of his authority, namely to under- 
write policies up to £100 on any one 
vessel. He underwrote a policy for £150, 
and it was held that the presumption. 
which would have arisen of the broker's 
authority to underwrite generally for the 
defendant, was rebutted by a custom 
proved to existin Liverpool, where the 
cause of action arose, by which this general 
authority was almost always specifically 
limited. Though the plaintiff was unaware 
that the broker had exceeded this limit, 
the defendant was held not to be liable. 
The existence of a limit being generally 
known, a party seeking to enforce 
such a contract against the underwriter’s 
principal must satisfy himself of the 
actual extent of the broker's authority. 
The rationale of this decision does not 
appear to have been examined by the 
Court in Premabhat Hemabhai v. T.H. 


D 866) 1 Ex. 320; 4 H & O 511; 35 L J Ex, 194; 14 
L T733; 14 W R 733, 
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Brown (2), another case to which refer- 
ence was made in the argument. ae 

In my view the act of the agent here in 
standing surety for two other persons in 
addition to Chellaya, and outside the scope 
of his authority, is clearly separable from 
his act in standing surety for Chellaya 
within the scope of his authority. And I 
should hold: that s. 227, Oontract Act, 
applied if the liability of the principal 
fell to be determined on this point. But 
@ more important contention is put for 
ward on behalf of the respondents. It is 
argued that the nature of the compromisp 
entered into between the litigants has 
operated as a discharge of the surety ; and 
that the terms of the compromise decree 
were never in contemplation by the surety 
and never could have been in contempla- 
tion by him. It is said that the effect of 
the compromise decree, if binding upon the 
respondent, would materially alter the 
character of the guarantee which he gave. 
It is, therefore, necessary to examine the 
exact nature of the liability which the 
surety undertook. In the first bond it 
was that Chellaya should deliver up the 


` properties if required by the Court in 


Civil Miscellaneous Appeal No. 95 of 1927. 
In the second bond it was that the defen- 
dants (that is to say Chellaya having 
regard to the restriction on the agent's 
authority) should duly} perform, comply 
with, and satisfy such decree or order as 
might ultimately be binding on him and 
should not dispose of the property in sult. 
Now, it ig common ground that the mere 
entering into a compromise decree by the 
parties would not necessarily discharge the 
surety : see Jia Baiv. J oharmull Bothra 
(3). But where a complicated arrangement 
is entered into which could not have been 
within the contemplatior of the surety 
and new terms are imported which are 
quite outside the reasonable requirements 
ofa settlement by consent, the surety will 
be discharged: see Tatun v. Evnns (4). 
The principle is illustrated by the question 
asked by Venkatasubba Rao, J. in An- 
nadana Jadaya v. Konnamal (5) at p. 630*: 
“Would the terms of the bond reasonably war- 
rant that the arrangement come to by consent 


{ HO R319. 
3} 10 B H 1450" 139 Ind.Oas. 815; AIR 1938 


Oal. 858; 36 O W N 749; Ind. Rul. (1932) Oal. 


P (1886) 54 L T 336 


56 M 695; 141 Ind. Oas. 852; A I R1933 Mad. 
: GAM L J 386; 1933M W N 45; 37 L W 170; 
Ind. Rul. (1933) Mad. 168. 
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parties ?" 

This isa question of fact in each parti- 
cular case: Ahmed Karim v. Maruti Ravji 
(6). In this case upon consideration of the 
compromise petition and the decree passed 
in accordance therewith, it is clear from 
the terms of the bond that no such settle- 
ment was contemplated as was afterwards 
arrived at between the parties. In the 
plait of ‘the otigiral suit in 1926 five 
pieces of land amounting in all to about 204 
acres were enumerated in a scheduled list 
of Karapaya the elders immovable prop 
erty. The mesne profits claimed in para. 6 
of the plaint were valued at approximately 
Rs. 2,000 and Lad arisen during a period 
of two and a half years since Karapaya's 
death. In the compromise decree three 
other pieces of land amounting to a further 
162 acres were added, and it was agreed 
that they should be treated in addition as 
part of the immovable estate. They do 
not appear to have been dealt with at all 
in the course of the suit and the first men- 
tion cf them occurs in the compsomise peti- 
tion. 

Then after making an arbitrary valua- 
tion of the p ddy alleged to have been 
collected by Chellaya, it is acknowledged 
in the compromise that. Chellaya has 
Rs 30.00 of the estate moneys in his 
hands. This is exactly the sum named in 
tte security bonde. Then, in addition to 
this amount, the collection of rents and 
piofits for the years 1925 to 1923 inclusive 
are agreed to amount to Rs. 65,400 which 
brings the total of mesne profits io 
Rg. 95,100. In the plaint the approximate 
value of mesne profits is expressed at the 
rate of Rs. 800 a year, whereas in the 
compromise decree it has swollen to eight 
or ten times that figure. The computation 
made is in round figures and does not pur- 
port to be based cn any account. The 
compromise further awards to the appel- 
lant [(in para. 5(b,] Rs. 15,000 alleged to 
be “now in the hands of" respondent No. 1, 
an allegation which is entirely denied by 
him in this appeal. The second security 
bond was entered into in August 1931. 
I think thereis much force in the conten- 
tion that, so fear as mesne profits were 
concerned, when the plaint in 1926 estie 
mated them at Rs. 800 a year, the surety 
would never have in contemplation a figure 
so grossly disproportionate to this estimate: 
and so faras the immoveable properties are 


oo; 32 


= 
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concerned, a compromise decree relating 
to 265 acres could not be expected to arise 
out of a suit expressed to be concerned 
with 203 acres. The surety was no party 
to such an arrangement as was entered 
into when the compromise decree was 
passed, and, therefore, in my opinion the 
compromise decree operated as a discharge 
of the surety: see Muhammad Yusuf v. 
Ram Gobind (7). Upon this issus, there- 
fore, the respondents are entitled to suc- 
ceed, 

It was further urged that since the death 
of Karapaya the younger, no compromise 
decree could be contemplated whith did 
not bring Lis legal representatives upon 
the record. Itis agreed that the parties 
were governed by the Mitakshara school 
of Hindu Law, butit is said that though 
there was a joint family, yet where there 
is a minor's suit for partition and the 
Court declares his status as heir, then the 
joint family must be deemed to have been 
broken up from the date of the filing of 
the plaint: each member of it would then 
have wu vested share in the undivided 
whole; and, if one died, his share would 
devolve upon his heirs and would not psss 
to the olher members of the family by 
survivorship. As heir, the plaintiff Mayandi 
being a half brother of the deceased Karap- 
puya the younger, was not, it is contended, 
entitled to a half share. He was awarded 
a third share in his father’s estate by the 
decree of the High Court, confirmed by 
His Majesty in Ovouncil, and it is said that 
defendant No. 2 Maya Alagu was entitled 
as heir tothe whole of the share of Karap- 
paya the younger who was his brother of 
the whole blood. It is unnecessary to 
decide, in view cf my finding upon the 
other points, whether these considerations 
add weight to the contention that the 
terms of the compromise decree could not 
have been reasonably within the contem- 
plation of the pirties at the time the un- 
dertakings weregiven. It is sufficient to 
say that upon the other issues raised, the 
surety must be held to have been dis- 
charged andthe appeal will accordingly 
be dismissed. We award 20 gold mohurs . 
costs on the appeal and 15 gold mohurs 
for each succeeding day, making a tita 
of 50 gold mohurs. i 

Leach, J.—All the immovable proper- 
tiea which were allotted to the appellant 
by the consent decree have been delivered 
to him, but he has received nothing of 


UU, 109 Ind. Cas, 538; A I R 1928 Cal 
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the mesne profits. Beirg convinced that 
there isno hope of being paid what is 
due to him by Ohellaya, respondent No. 3 
—this was made clear in the course of the 
arguments—he seeks to recover from the 
surety, respondent No. 1, the amount for 
which the two security bonds were given. 
Quite apart from the question whether the 
consent decree absolved respondent No. 1 
from ali liability under his konde, it is 
apparent that no liability exists under the 
first bond. This bond was given as security 
for the fulfilment of the obligations im- 
posed on respondent No. 3 to deliver to the 
Receiver when required the immovable 
properties which respondent No 3 was 
allowed toretain for the time being in his 
possession. Mesne profits are not mention- 
ed in the document. The bond must be 
construed strictly and liability to account 
for the mesne profits cannot be read into 
it. The lands which respondent No.3 was 
allowed to hold have since been delivered 
to those entitled to them and there has, 
therefore, been no default in this respect. 
There being no default, no liablility can 
`- attach to the surety. 

Ths sigument that the nature cf the 
ecnsent decree in this cree relieves respon- 
dent ko. 1 from all liability is, in my opin 
ion, well-founded. As Venkatasubba Rao,J. 
pointed outin Annadana Jadaya v. Kon- 
namal (5) at p. 630*, the question which the 
Court is called up to decide ina case like 
this is, whether the terms of the bond rea- 
sonably warrant that the arrangement 
arrived at was within the contemplation 
of the parties. To decide the question, the 
bond and the decree have, therefore, to 
be examined. The Court need only refer 
to the second bond in this connection as 
no liability exists under the first bond, 
for reasons already given. The wording 
of the second bond does not in itself pre- 
clude liability in the event of a consent 
decree, and if the decree had been sub- 
stantially in accordance with the claim 
set out in the plaint, I do not think there 
would have been much force in the arga- 
ment advanced on behalf of respondent 
No. 1 on this point. But when we examine 
the decree ituelf, we find that it awards the 
appeallant far more than he ever claimed, 
and this applies not only to the immovable 
properties, but to the mesne profits as well. 


What the appellant was given under the, 


consent decree is out of all proportion to 
the claim embodied in his plaint, and the 
arrangement was entered into behind the 


*Page of 56 Rd. 
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back of the surety. There is no doubt in 
my mind that the surety has every right 
in the circumstances to say that the appel- 
lant and respondent No. 3 have entered 
into an arrangement which was never con- 
templated so far as he was concerned, and 
therefore he is no longer bound. 

Moreover, the consent decrea was passed 
without any decision on the question whe- 
ther the plaintiff is entitled to a sharein 
the interest of Karapaya, the deceased 
defendant, in the estate in sut The 
appellant brought the action to recover 
what he claimed to be his share in the 
estate, but under the arrangement with 
the surviving defendant, he was given 
substantially a half of the deceased defen- 
dant's share in it, and the settlement of 
accounts proceeded on this basis. If ia 
common ground that the parties to the 
suit are governed by the Mitakshara School 
of -Hindu Law and that is the family is to 
be deemed to be no longer joint, the plaint- 
iff is not entitled to any share of the 
estate of the deceased defendant as he is 
only a half brother and the surviving 
defendant (respondent No. 2in the appeal) 
isa full brother. The learned Advocate for 
respondant No. 1 has argued that the bring- 
ing of the suit destroyed the joint status, 
even ifthe family was Joint before the filing 
of the plaint, and that therefore the deceased 
defendant became entitled to a share in 
his father’s estate, not by survivorship, but 
as an heir, and consequently his share in 
the estate passed entirely to the surviving 
defendant. But, notwithstanding this, the 
appellant was awerded part of the deceased 
defendant's share in the estate in suit 
without any decision being given by the 
Court as to his right thereto. As the 
result of the arrangement, respondent No. 3 
has been made liable to the appellant for 
a greatersum than might otherwise have 
been the case, and at a time when respond- 
ent No. 3 was not in a position, and was not 
likely to be in a position, to pay to the 
appellant anything. Surely the surety has 
a right to say that such a question should 
not have been. decided by the parties 
themselves and behind his back. Sucha 
pesition could never have been within the 
contemplation of respondents Nos. land 3 
when the bond was entered into. Respond- 
ent No. 1 has, in my opinion, every right to 
gay that this question ought to have been 
decided by the Gourt, even if he is not 
entitled to say (and 1 do not say that he 
is not) that the settlement has embraced 
something entirely outside the scope of the 


f 
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suit. Other argfiments have been advanced 
om behalf of respondent No. 1, but it is not 
Necessary to discuss them as, for the 
reasons indicated, the appeal fails and 
must be dismissed with costs. 

8. Appeal dismissed. 


kemana aa Teman ag 


SIND JUDICIAL COMMISSIONER'S - 
COURT 


Oriminal Reference No, 274 :f 1937 
Necvember 22, 1937 
Davis, J. O. 
EMPEROR—PEROSEOUTOR 
vETEUS 
WAROO AND A NOTARBR——ÅCCUSED 

Criminal trial— Commitment-—-Sessions Judge 
thinking there was no sufictent evidence to convict 
accused—Commitment, tf should be quashed—Accused 
stealing water melons worth six annas and inflict- 
ing injury—Injury not fatal—Oase, tf should be 
committed, on ground that injury might have been 

atal. 
4 High Court would not quash commitment merely 
on the ground that upon the record there was no 
evidence on which the accused could reasonably have 
been convicted because this is a matter which should 
better be left to the Magistrate who is trying the 
case 

The Magistrate who having the powers to punish 
adequately for an offence which ie within his juris- 
diction fails to do so, fails to comply with the pro- 
visions of s. 254, Criminal Procedure Code, and that 
the committal may on that ground be held bad as 
being an error of law. 

Where the accused while stealing water melons 
woith about six annas inflicts an injury, the mere 
fact thatthe injury might have been fatal, when in 
fact it is not so, ie not enough by itzelf to commit 
the accused to Sessions. A case should be consider- 
ed from the point of view, not of what injury might 
have been inflicted but what injury was in fact 
inflicted Hmperor v Ghous Baksh Abdul Rahman 
(D, relied on. 


Cr. Ref. made by the First Additionai 
Sessions Judge, Hyderabad (Sind,, dated 
October 25, 1937. l 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Orown. 

Order.—This is a reference frem the 
Judge, Hyder- 
abad, to this Court to quash the commitment 
to the Oourt of Sessions of two accused 
Waroo and Nuroo on charges under gs. 382 
and 326, Indian Penal Code, on the ground 
that the Magistrate who committed the 
accused to the Oourt of Session could himself 
have punished the accused adequately if 
he had found that there was sufficient evi- 
dence to convict them. The Additional 
Sessions Judge is alsoof the opinion that 


the committment is bad and should be’ 


quashed because there is no sufficient 
evidence on which the accused could have 
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been convicted. l would not quash the 
commitment merely on the ground that upon 
the record there was no evidence on which 
the accused could reasonably have been 
convicted because I think that this is a 
matter which should better be left ee a 
ut 
do agree with the Additional Sessions Judge 
in his opinion that tuis was clearly a case 
in which the Magistra‘e could himself have 
adequately punished the accused, and, 
therefore, it is a case which skould not have 
been committed to the Cout of Session. It 
is true that one of the accused had one 
previous conviction and that a hatchet was 
used in the commission of one” of the 
offences charged. But each case must, I 
think, be dealt with upon its own facts. 
Here the property stclen was water 
melons of the value of six annas and it 
appears the accused might have killed the 
complainant if the injury inflicted had been 
a very little nearer the main artery of the 
neck. But a miss is as good as amile. The 
mere factthat an injury might have been 
fatal, when it is not, ig, in my opinion, no 
suffizient reason by itself to commit the 
accused to the Court of Sessions A case 
should be considered frcm the point of 
view, not of what injury might have been 
inflicted but what injury was in fact in- 
flicted The Additional Sessions Judge has 
referred to many cases including a recent 
case of this Court in Emperor V. Ghous Baksh 
Abdul Rahman (1, wherein it was held 
that the Magistrate who having the powers 
{o punish adequately foran offence which 
is within his jurisdiction fails to do so, fails 
to comply with the provisions of s. 254, 
Criminal Procedure Oode, and that the 
committal may on that ground be held bad 
as being an error of law. There is no res- 
son to suppose that the law aslaid down 
in this ruling is wrong, and in my opinion, 
it would apply to the facts of this case. 
Therefore, Í accept the reference to this 
extent that I would quash the commitment 
of the two accused and order the Magistrate 


to deal with the case himself and dispose 


of it according to law. 


D. Commitment quashed. 


(1) 81S L R 408; 167 Ind. Cas. 379; A I R 1937 
Sind 38; $8 Or. L J 379; 9 R 8 181. 


1938 


ALLAHABAD HIGH COURT 
Civil Revisicn Application No. 176 of 1937 
January 11, 1938 

- TaBat Anaad, J. 
RODA RAM—DsrFanpant—APppPLicant 
veraug ` 
MUKAND LAL—PLatintire—OPpositp 


Party 

U. P. Agriculturists «Relief Act (XXVII of 1934), 
8. 2 (2) (a)\—“Agriculturist”, who te—Rerenus pay- 
able s d be on account of land as defined in 
Agra Tenancy Act ond not on account of housa site. 

In accordance with the definition of ‘agriculturist’ 
in the Agriculturists' Relief Act, the mere payment 
of revenue is not enough. Ian order to entitle a 
person to be an agri ist within the meaning 
of the Act, it is essential that the revenues paid by 
him should be on account of land as defined in 
the Agra Tenancy Act. Where the revenue payable 


by a plaintiff is on account of house sites and not : 
kk Agra Tenancy - 
ing land revenus - 


on account of land as defined 
Act the revenue payable not 
within the meaning of s. 2 12) (a), Agriculturists' 
Relief Act such person is not an agriculturist. 


O. R. App. from an order of the Munsif, 
West Allahabad, dated October 10, 1936. 

Mr. K. C. Mital, for the Applicant. 

Mr. N. C. Shastri, for the Opposite Party. 

Order.—This application in revision 
arises out cf a suit under s. 33, U. P. 
Agriculturists’ Relief Act and the sole ques- 
tion that arises for decision is whether or 
not the plaintiff was an agriculturist as 
defined by the said Act. It appears from 
the finding of the Court below that the 
plaintiff is the owner of two houses and of 
the sites thereof within the ambit of the 
Allahabad Municipality. The area of the 
sites is recorded in the khasra as 2 biswaa 
and the whole of it is entered as abadi 
land. It has, however, been found by the 
Court below that there is a small kitchen 
garden ona portion of the site and there 
ate certain flower plants on the same. 
The Government revenue assessed on the 
2 biswas land is annas 4 pies 3. The 
learned Judge of the Court below held 
that as the plaintiff paid the revenue just 
mentioned, he was an agriculturist in view 
of the provisions of s. 2 (2) (a); Agricul- 
turiste’ Relief Act which’ provides that 
“agriculturist” means 

“a person who, in districts not subject to the 
Benaras Permanent Settlement Regulation, 1795, 


pays land revenue not exceeding Rs 1,000 per 
annum.” 


I am unable to agree with’ this decision 
of the Court below. In order to invite the 
application of the provision just quoted, it 
is essential that the revenue payable must 
be on account of ‘land.’ By s. 2 (9) it is 
provided that the word ‘land’ shall have 
the same meaning asin the Agra Tenancy 
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Act, 1926. By the last-mentioned Act 
‘and’ has been defined as meaning ‘land’ 
which is let or held for agricultural pur” 
poses, or grove-land or for pasturage." 
Further it is provided by the Tenancy Act 
that ‘land’ does not include land for the 


_ time being occupied by dwelling houses, ete. 


In accordance with the definition of ‘agri- 


‘ca lturist’ in the Agriculturisis’ Relief Act, 


the mere payment of reveute is not enough. 
In order to entitle a person to be an agri- 
culturist within the meaning of the Act, 
it is essential that the revenue paid by him 
should be on account of land as defined in 
ihe Agra Tenancy Act. In the present case 
the revenue payable by the plaintiff was 
on account of house sites and not on 
account of land as defined by the Tenancy 
Act. The revenue payable by the plaintiff 
was, therefore, not land revenue within the 
meaning of s 2 (2) (a), Agriculturists’ 
Relief Act. The plaintiff was, therefore, 
not an agricalturist and was not entitled 


“to sue under s. 33, Agriculturists’ Relief 


Act. Accordingly I allow this application, 
set aside the order passed by the Court 
below and dismiss the plaintiff's suit. But 
under the circumstances of the present 
case, I direct the par:ies to bear their own 
costs of this application. 


D. Application allowed. 


LAHORE HIGH COURT 
First Oivil Appeal No. 153 of 1936 
January 5, 1937 
AppisoN AND Din MOHAMMAD, Jd. 
Musammat TUMAN AND oTHRes— 
DEFENDANTS—APPHLLANTS 
versus 
UMRAO BAHADUR KHAN AND OTHERS— 


PLAINTIFPS—RESPON DENTS 
Custom (Punjab)—Succession—Muhammadan Raj- 
puts of sillage Laha in Tehsil Naraingarh, District 
Ambala—Descendants of two wives forming two 
distinct groups—Succession inter se, how regulated, 
Among Muhammadan Rajputs residing in village 
Laha in Tehsil Naraingarh of the Ambala District, 
where it is proved that the descendants of two 
wives of a peison separated from each other and 
2came two distinct groups, in the case of succession 
inter se, relatives of whole blood will exclude those 
of half-blood, succession béing governed by rules of 
succession to the owner of the property and not to 
the ancestral owner. Nabi Bakhsh v. Ahmad Khan 
Jand Khuda Yar v. Mahomed Yar (2), relied on. 
p. 924, col. 2 ; 
F. O. A. from the decree of the Senior Sub- 
Judge, Ambala, dated January 2, 1936. 
Malik Barkat Alt and Mr. Muhammad 


Amin, for the Appellants. 
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Messrs. J. N. Aggarwala and S. M. Sikri, table is necessary in order to understand 


for the Respondents. 


* Addison, J.—The following pedigree’ 








this appeal: 











Second wife == TEHWAR KHAN = First wife 
ae 
wen nja Khawaj Bakhsh. 
| — | 
Abdulla Nawa | Ali Mashugq Ali (issneless.) 
ae ENEE ees: |e 
| | | | 
Ghasita Arju Abdal Aziz Ismail 
Khan (issueless.) (widow (defendant 
Musammat No. 4.) 
| ame re Hafizan, ké 
Abdal Gafur Mohammad Mohammad defendant No. 5.) 
widow Rashid Sadiq | 
Musammat | (defendant | 
Tuman, Reham No, 2) 
(defendant ahi 
No.1.) - (defendant 
No. 3.) 
Second wife = Ibrahim = ee wife 
| | Abdul Magim 
Mohammad Mohammad Mohammad (defendent 
Sharif Tehsin Yasin No. 6.) 
Khan (defendant Khan Khan defendant 
No. 7) (defendant No. 8.) 
No. 8.) 
| | 
] 
Ahmad Khan Rahim Bakhsh Ewaz Ali 
: | 
Ayub Ali Khan J | Habib-ur-Rehman 
Abdul Shakur Mumtaz Ali (widow 
Allah Rahka (widow Khan Musammat 
alias Musammat | Wahidan Nisa.) 
Umrao Bahadur _BSadiqan, Muhammad 
Khan plaintiff No. 3.) eman Khan 
(plaintiff No. 1.) (plaintiff 
, No. 2.) 


The parties are Muhammadan Rajpnts 
residing in village Laha in Tehsil Narain- 
garh of the Ambala District but they own 
lands in Laha, Rampur, Chhoti Kori, 
Sambhalco, Rerki and Dbanora. Tehwar 
Khan, the common ancestor, had two 
wives. The plaintiffs are his descendants 
by the second wife while the defendants 
are his descendants by the firat wife. The 
land in dispute belonged to Habib-ur- 
Rehman, grandson by the second wife. 
He was succeeded, according to custom, by 
his widow ,Musammat Wahidan Nisa who 
died recently. The land was mutated by the 
Revenue Officer in favour of the plaintiffs 
only on the ground that the family fol- 
lowed the chundawand rule of succeasion. 
On appeal the Collector matated the land 
according to the pagwand rule, The plaint- 


iffs thereupon brought the present suit ' 
for a declaration that they were entitled 
to the whole of the land in dispute and 
that none of it should go to the descendants 
by, the first wife. Two issues were framed: 
(1) Are the parties governed by the 
chundawand rule of succession? (2) Whe- 
ther on succession opening ont on Musam- 
mat Wahidan Nisa’s death relations of the 
full-blood exclude those of the half-blood ? 
The trial Judge has held that the rule is 
pagwand but that in cases of succession 
the full-blocd-exclude the half-blood, that 
is, he decided Issue No. 1 against the plaint- 
ifs but Issue No. 2 in their favour. The suit 
of the plaintiffs was accordingly decreed and 
the defendants have appealed. In the 
Customary Law of the Ambala District 
compiled at the second settlement of 1888 


1938 


the following is the reply to question No. 29 
as regards uterine descent: 

“A great majority of tribes in all Tehsils assert 
the cnstom of equal division among all sons 
(pagwand) without regard to uterine descent. 

6 custom is not universal in Naraingarh or 
Pipli Tehsils.: Among the Rajputs of Naraingarh 
division is said to be according to the number of 
wives (chundawand) in the villages of Tepla, 
Laha (the residential’ village of the parties) 
Jangumajra, Ojelmajri, Badhaoli, Panjlessa and 
Kathemajre, all Muhammadan villages except 
Badhaoli. Similarly among the dats of Narain- 
garh Tehsil chundawand is stated as common in 
a long list of Hindu villages, most of them held 
by Jats of the Bachal got Further more or less 
rare instances of chundawand are found among 
Jats ofRupar Tehsil, Sayads, Sainis and Gujars 
of Naraingarh Tehsil and Rajputs, Jate,, Rains 
and Rors of Pipli Tehsil. The last-mentioned 
tribe mention a curious custom of modified 
chundawand, which they upheld at attestation, 
On the whole it is pretty safe to say that chunda- 
wand rule is the very rare exception anywhere 
except in Naraingarh and Pipli, but that in those 
Tehsils it is quite possible that it should be recog- 
nixed in case of dispute. I have certainly come 
across cases where there can be no doubt that the 
custom really does prevail” 

In the Customary Law prepared at the 
third settlement in 1921, the answer 
recorded in 1887 is put down and as re- 
gards 191, it is added as follows: 

“Since settlement the custom of chundawand 
has become still more rare, but at the present 
attestation instances were given among Jats of 
Kharar Tehsil, Rajputs of Naraingarh and 
Ambala Tehsils, and Gujars of Ambala Tehsil, 
The custom still prevails but has almost died out.” 


Taking these two statements of Custom- 
ary Law together, the presumption would 
. appear to be that chundawand is still the 
rule in Laha, a village in Naraingarh 
Tehsil, cccupied by Muhammadan Rajputs, 
which was especially mentioned in the 
Statement of Customary Law in 1887, 
whereas the trial Judge has placed the 
burden the other way. Part of the state- 
ment of Muhammadan Rajputs of Narain- 
garb Tehsil compiled at the settlernent of 
1888 in Ex. P 28 which is to the effect 
that they then said that if a propiletor 
died, leaving several sons by different 
wives, they inherit in equal shares and 
the chundawand rule of succession is 
not followed but against this the people 
of Mauza Laha, with three individual 
exceptions, stated that the chundawand 
rule was followed. Below this statement 
is given a list of eleven instances smcnugst 
Muhammadan Rajputs where the ehunda- 
wand rule was followed and in this hst 
is the instance of the common ancestor of. 
this family, Tehwer Khan Besides these 
eleven instances quoted in the 1888 Settle- 
ment <f Custcmary Law, the pleintiffs 
relied upon two instances of the chunda- 


TUMAN V. UMRAO BAHADUR KHAN (LAELY 


: 923 


wand rule being followed which took place 
in 1922 and 1928: see pp. 103 and 108 
of the printed paper-book. 
instance of 1912 is printed at p. 54. On 
the other hand there are the following 
instances where the pagwand rule was 
followed amongst Muhammadan Rajputs 
in this Tehsil. One took place in 1927 in 
village Panjlassa: see p. 155. Another 
instance took place in village Laha, where 
the parties reside, in this very family in 
1930 when Ibrahim, who was one of the 
descendants of Tehwar Khan by his first 
wife, died. He had two wives and one 
scn by one wife, and three by the cther, 
defendants Nog. 6 to 9. They asked that 
mutation should teke place according to the 
pagwand rule. This was shortly before 
the succession opened out in the present 
case by the death of Musammat Wahidan 
Nisa, a widow of one of the grandsons by 
the second wife. Umrao Bahadur Khan, one 
of tke plaintiffs, was lambardar and he 
appeared before the Revenue Officer at 
the time of mutation in that capacity. Tt 
is argued that he should have objected 
and said that the chundawand rule was 
followed, but it was no concern of his as 
no member of his branch could succeed 
and he had to attend to identify the 
partics before the Revenue Officer. No 
adverse inference, therefore, can be drawn 
from this instance on that account. 

Further, Tehwar Khan left two sons 
by his first wife, namely, Najib Khan 
and Khawaj Bakhsh. Tehwar Khan was 
alive when settlement operations started 
in 1852 but was dead before they were 
finished. Scmetime after the first settle- 
ment and hefore the second settlement 
Khawaj Bakhsh died, and it has been 
established that the whole of his inheri- 
tance wentto his full-blood brother Najib 
Khan, tLe half blcod brothers being es- 
cluded. Thisis a very important instance. 
Another instance of pagwand succession has 
been established amongst Muhammadan 
Rajputs in Laha. This is printed at p. 178 
and relatestothe year 1931. It was there 
stated, however, that in the patti in which the 
deceased resided the rule was pagwand. 
The instance thus loses some of its value. 
The last instance of pagwand succession 
amongst Muhammadan Rajputs in this 
Tehsil which has. been established relates 
to village Badi Rasaur and it took place 
in 1922. (It is printed at p. 143), WŁen 
Tehwar Khan himself died the land he 
left in village Laha was mutated accord- 
ing tothe chundawand rule, Najib Khan 
and Khawaj Bakhsh, the sons ofhis first 


Another 
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wife, getting half and Ahmad Khan, 
Rahim Bakhsh and Ewaz Ali, the three sons 
“of his second wife, getting one-half, In the 
other villages, however, the sons by the 
second wife got 3-4ths and the sons by the 
first wife got 1-4th They should have got 
a half each if the chundawand rule was 
followed, while the sons of the first wife 
should have got 2-5ths and the sons by 
the second wife 3-5ths if the pegwand rule 
was followed. There is no one alive to 
explain how a different rule was followed 
in the other villages to that followed in 
Laha. Apart from what has been given 
above, there is no other evidence which 
need be referred to except the cral evi- 
dence. Umrao Bahadur Khan, the frst 
plaintiff, as witness P. W. No. 15, said that 
the descendants of Tehwar Khan by the 
first wife and his descendants by the 
second wife had partitioned their inherit- 
ance long before he was born except in 
one village Dudhli, where they did not 
reside. That was not partitioned till 1917. 
The parties had ulways been separate 
inter se in residence, mess and business, 
this separation having occurred before he 
Was born. 

Defendant Witness No. 16, Ghulam Sabir 
Khan, another lambardar of Laka, stated 
thit they follow the pagwandrule of succes- 
sion but he had to admitto an instance of 
the chundawand rule being followed in hig 
own family. He said that he did not object 
a3 the panchayat persuaded them not to do 
s2 Hs admitted that the plaintiffs as well 
as the defendants inter se were separate in 
residence, mess and business. He also 
stated that the rest of the landed property 
of the parties was separate except a joint 
baithak or bangla in village Laha. Maham- 
mad Ismail, defendant No. 4, when re-examin- 
ed as a witness, D. W. No. 12, Stated that most 
of the land of the parties had been parti- 
tioned but that a baitha k or bangla in village 
Laha was jointly owned by them still. He 
added that the plaintiffs and the defendants 
were separate and also lived sepurately 
inter se With the exception of tne bangla 
referred to, there was no joint property of 
ths parties in village Laha. On this evi- 
dence it would seem that the better finding 
would hare been that the rule of 
chundawand prevailed in this family. 
The instance in 1930, when defendants Nos. 6 
to 9 succeeded according to the pagwand 
rule, ig not important asin that branch of 
the family there was nothing to gain by 
continuing the chundawand rule as they had 
already inherited before 1888 all the land of 
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Khawaj Bakhsh, the only brother of Najib 
Khan; while the plaintiffs got nothing 
whether the rule was pagwand or 
chundawand. Bot this matter is notim- 
portant a3 we are in agreement with the 
finding of the trial Judge that at any rate 
as regards succession inter se, it has been 
established that the relatives of the whole- 
blood exclude those of the half-blood. 
There is the clear instance of Khawaj 
Bakhsh’s share going to -his full bloo 
brother Naijb Khan, and the defendants’ 
branch of the family gained considerably 
thereby. Many of the mutations quoted as 
supporting the chundawand rule are in- 
stances where descendants of one wife inter 
se succeeded to each other. These instances 
can be taken as supporting either the rule 
of chundawand or of the full:blood exclud- 
ing the half-blood. These have been 
seb out in the judgment of the trial 
J udge and have also been referred to already 
y us 

Further, it has been shown that the 
descendants of two wives separated from 
each other and became two distinct groups, 
Najib Khan being allowed to succeed to 
Khawaj Bakhsh inside one group while the 
two groups became separate in all matters. 
Asin ths Privy Council case Nabi Bakhsh- 
v. Ahmad Khan (1), therefore, in which also 
each portion of the property succeeded to 
by the children of the second wife became 
a separate entity s^ that the rules of suc- 
cession to it were the rules of succession 
to the owner of it and not to the 
ancestral owner, so also in this case that 
happened. Accordingly, as was held by 
their Lordships of the Privy Council, the 
full-blood would exclude the half. blood. 
Another instance of this, though in another 
district, is furnished by Khuda Yar v. 
Muhammad Yar (2). In our judgment, 
therefore, the decision of the trial Court is 
correct and we dismiss this appeal with 
costs. 


N. Appeal dismissed. 


(1) 5 Lah. 278; 80 Ind. Oas. 158; A IRIS% P O 
117; 511 A 199; (1994) M W N 425; 34 M L T 108; 
20 L W 599; 290 W N 510 (P O). 

(2) A I R1927 Lah. 400; 101 Ind. Oas. 807; 28 P L 
R 414; 8 Lah. 137. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1255 of 1936 
ĪQBAL AHMAD, J. 
: December 23, 1937 
NAND KISHORE—DB8PENDANT—APPELLANT 


VETEUS 
Lala SHIAM SUNDAR LAL—Puatntise 
— RESPONDENT 

Oivil Procedure Code (Act V of dui 0. XXVI, 
rr. 16, 17, 0. XVIII —Commission— Discretion to 
examine or not to examine witness, whether vests 
in Oommtssioner—Once agrees to examine, he 
must doit properly—Secret examination ts not pro- 


It ia imperative that the parties must be afforded 
an opportunity of examining, cross-examining and 
re-examining the witnesses and the recording of 
statements of witnesses without affording such op: 
portunity to the parties is not warranted by law. 
The provisions of r. 18 of O XXVI, Civil Procedure 
Oode, are no doubt, permissive in the sense that 
they vest a disoretion in the Oommissioner to exa- 
mine or not to examine a witness. But once the 
Commissioner has decided to examine a witness, 
the mandatory provisions of r.17 of O. XXVI, come 
into play and those provisions, in their turn, attract 
the provisions of O. XVIII of the Code and of 
s. 138, Evidence Act. It follows that it is not per- 
missible for a OCommissioner to record the state- 
ments of witnesses secretly and in the absence of 
paities without giving them due notice of the date 
and time on which he proposes to examine the wit- 
nesses. 


S. O. A. from the decision of the District 
Judge, Bareilly, dated May 28, 1936. 

Mr. N. P. Asthana, for the Appellant. 

Mr. B. Malik, for the Respondent. 

Judgment.— This is an appeal by a de- 
fendant lambardarin a suit for profits filed 
in the Revenue Court unders. 226, Agra 
Tenancy Act. The suit was with respect 
to the profits of 1338 Fasli and was insti- 
tuted so far back as cn July 31, 1934. 
Thcugh more than three years have elapsed 
since the date of the institution of the guit, 
it ig not even now possible to finally settle 
the controversy between the parties and 
this is due solely to the fact that the 
learned Assistant Collector, who tried the 
suit, displayed a remaikable ignorance of 
the elementary provisions of law as to the 
method of recording evidence and abdicated 
his functions by appointing a Commissioner 
to whom was delegated the duty of deciding 
one of the cardinal issues in the case. The 
plaintiff claimed profits on the basis of 
gross rental and further claimed ashare in 
certain amounts that he alleged were rea 
lized bythe defendant lambardar and were 
not dictated by him in the staha prepared 
by the patwart. The plaintiff alleged 
that the defendant has realized nazrana 
on letting out lands to new tenants and 
also on allotting building sites to certain 


. ~ tenants, The plaintiff further alleged that 
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a sum of Re. 89 should be added to the 
gross rental on account of rents of certain 
in the pat“ 
settlement of 
In short, the plaintiff's case was 
that he was entitled to a decree on the 
basis of gross rental and further to a share 
in the amounts that were realized by the 
defendant over and above the recorded 
rental. 

The defendant contested the suit on the 
usual pleas that are raised by lambar. ars 
in such suits. He alleged that notwith- 
standing the exercise of due diligence by 
him, he could not realize the rents in full. 
He denied the allegation of the plaintiff as 
to the realization of nazrana and of other 
items referred to above, and contended that 
the plaintiff was entitled to a decree only 
on the hasis of actual collections made by 
him. One of the issues framed by the 


Assistant Oclleetor was as follows: 

‘How much of the actual collections for rent 
made for 1338 Fasli has been concealed by the 
defendant, if at all,” 


On September 12, 1931, the Assistant 
Collector, on the application of the plain- 
if, appointed cne Munshi Bala Bahai, 
Mukhtar as Oommissioner and directed 
him to make an enquiry from the tenants 
and then submit a report as to the amounts 
that the defendant may have realized in 
1338 Fasli on account of nazrana, etc., 
and which amounts were not shown in 
the staha prepared by the patwart. The 
Commissioner proceeded to the village and 
made what may be characterized as secret 
enquiries. He summoned the tenants and 
recorded their statemente behind the back 
of the parties without affording ihe par- 
ties an opportunity to cross-examine those 
tenants. He then submitted a report to 
the effect that certain iteme on account 
of nazrana, etc., had been realized by the 
defendant and were not shown in the 
siaha. The learned Assistant Oollector 
accepted the Commissioner's report in 
part and moulded his decree accordingly. 
The parties were dissatisfied with the 
decree of the trial Court with the result 
that the defendant filed an appeal and 
the plaintiff filed acrcss-objection in the 
lower Appellate Court. In that Court it 
was contended on behalf of the defendant 
thit the report of the Commissioner bused 
as it was on confdential enquiries, alleged 
to have beeh made by him was inad- 
missible in evidence, and could not be 
made the basis of the decisicn of the case. 
The learned Judge of the lower Appellate 


waris papars as without 
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Court overruled ethis contention and held 
‘that in view of the provisions of rr. 16 
and 17, O. XXVI, Civil Procedure Code, it 
“was open to the Commissioner to examine 
witnesses in the absence of the parties. The 
learned Judge then proceeded to consider 
the various items that had been allowed 
by the Assistant Oollector and based his 
decision as regards most of the items 
entirely on the report of the Commissioner. 
He disagreed with the Assistant Oollector 
as regards certain items and varied the 
decree passed by the Assistant Collecter 
-with respect to those items. As a result of 
his findings, he dismissed the appeal filed 
by the defendant and allowed in part the 
cross objection preferred by the plaintiff. 
I am wholly unable to agree with the 
learned Judge of the lower Appellate 
Court. Order XXVI, Oivil Procedure Code, 
contains detailed provisions as regards the 
issue of commissions: (1) to examine 
witnesses, (2) for local investigation, (3) 
to examine accounts and (4) to make 
partition. 


Rule 16, O. XXVI, authorizes the Gom- 
missioners appointed by the Court to exa- 
mine witnesses unless there is a direction 
to the contrary contained in the order of 
appointment. But this Rule is subject to 
the provisious of r. 17 which enacts that 

the provisions of the Code “relating to the 
e examination of witnesses......... 
‘shall apply to persons required to give 
_ evidence... ...” The provisions as regards 
the examination of witnesses are set forth 
in O. XVIII, of the Code which lays down 
inter alia that the evidence of witnesses 
‘shall be taken in open Court, and the 
method in which the evidence is to be 
“recorded is prescribed by s. 138, Evidence 
Act which provides that witmesses shall 
ba first examined in-chief, then croas- 
examined and then re-examined. It is, 
therefore, imperative that the parties must 
be afforded an opportunity cf examining, 
cross-examining and re-examining the 
witnesses and the recording of statements 
` of witnesses without affording such oppor- 
tunity to the parties is not warranted by 
Jaw. The provisions ofr. l6o0f O. XXVI, 
are no doubt, as observed by the learned 
Judge of the lower Appellate Oourt per- 
missive in the sense that they vest a 
discretion in the Oommissioner to examine 
or not to examine a witness. But once 
the Commissioner has decided to examine 
a witness, the mandatory provisions of 
xr. 17 of O. XXVI, come into play and 
those provisions in their turn attract the 
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provisions of O. XVI, of the Code and 
of s. 138, Evidence Act. It follows that 
it is not permissible for a Oommissioner 
to iecord the statements of witnesses 
eecretly and in the absence of parties with- 
out giving them due notice of the date and 
time on which he proposes to examine the 
witnesses. 

In the present case the Commissioner 
stated that he examined the tenants in 
the absence of the parties as he feared 
that the recording of the statements of 
the tenants in the presence of the parties 
might lead to a breach of the peace. I am 
not concerned with the question whether 
or not the reason assigned by the Oom- 
missioner for recording the statements of 
the tenants without giving notice to the 
parties was well-founded. But the fact 
remains that the parties had no oppor- 
tunity of cross-examining the tenants who 
were examined by the Oommissioner and 
their statements could not therefore be 
treated as evidence in the case. The 
report on the 
tenants recorded by 
stalements did not 


statements of the 
him and as those 


- constitute legal evidence the report was 


inadmissible in evidence and could not be 
made the basis of a decision. For the 
reasons given above, I bold that the-suit 
was not tried in accordance with law by 
the Assistant Collector and the learned 
Judge of the lower Appellate Court was 
also wrongin accepting the report of the 
Oommissioner. There is, therefore, no other 
alternative open to me but to set aside 
the decrees of the Courts below and to 


remand the suit. to the Assistant Collector 


with the direction to try it according to 


‘law. I accordingly allow this appeal, set 


aside the decrees of the Courts below and 
remand the case to the Assistant Oallector 
with the direction to try and dispose of 
the same according to law. Costs here and 
hitherto will be costs in the cause and 
shall abide the result. 

D Case remanded. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1250 of 1936 
January 20, 1937 
‘Tae CHAND, J. 

DIN MOHAMMAD—Dazvenpant No. 1 
—APPRLLANT 
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D. R. SETHI—PLAINTIEF AND ANOTHBR— 
DgraNnDANT—RBSPONDBNTS. 

Contract Act (IX of 1872), a. 65—Certain layouy 
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scheme sanctioned by Muntctpality—Plaintiff agree- 
ing to purchase plot from defendant owner of prop- 
erty—~Harnest money paid—Basts of agreement being 
mission to build amall house—Sanction suspended 
y Deputy Oommissioner—Held defendant was bound 
to refund earnest money 
On sanction by the Municipality toa certain lay- 
out scheme made by the defendant who was the 
owner of the property, for constructing small resi- 
dential houses on plots, the plaintiff agreed to pur- 
chase one plot and paid the earnest money. The 
foundation of the agreement was the sanction of 
the Municipality to build small house, The sanction 
was subsequently suspended by the Deputy Commis- 
sioner, The plaintiff brought a suit to recover the 
earnest money paid : 
Held, that the very foundation of the contract hav- 
ing been taken away, for all the practical par- 
oses, the. contract had become impossible of per- 
ormance and so the defendant was bound to refund 
the earnest money unders 65, Contract Act. 


S. ©. A. from the decree of the Additional 
District Judge, Lahore, dated July 14, 
1936. 

Mr. Akbar Alt, for the Appellant. 

Mr. Hargopal, for the Respondents. 


Judgment.—The defendants are the 
owners of an extensive property near the 
Mall, Lahore. formerly known as the 
Sunny View Hotel and now called “Vic- 
toria Park”. It appears that in 1934 they 
intended to convert it into a “Obhota 


Abadi” and submitted to the Municipal’ 


Committee a “layout plan” for construct- 
ing small residential houses on plots, 
$ kanol in area, intending to construct 
anumber of roads 20 feet wide across the 
property so as to give access to, and pro- 
vide light and air for the houses which 
were to be constructed on the proposed 
lois. This layout plan was sanctioned 

y the Municipal Committee on March 19, 
1934. On August 8, 1934, the defendants 
entered into an agreement with the plain- 
“tiff to sell plot No. 36 on the proposed 
layout scheme for Re. 10,000. The area of 
this plot was stated to be 10 matlas, and 
its dimensions are given as 50'x45’. The 
eastern and northern boundaries were 
described as roads 20 feet wide each, while 
the western and soutbern boundaries were 
stated to be plots Noe. 45 and 37, res- 
pectively. Out of the price of Rs. 10,000 
Rs. 1,000 was paid by cheque by the plain- 
tiff to the Sefendants on the date of the 
agreement ‘and if was stipulated that the 
balance would be paid at the time of 
registration, which was to be effected on 
or before October 5, 1934. It was agreed 
that if the vendors failed to have the sale- 
deed executed by October 5, 1934, the vendee 
would be entitled to have the agreement 
Bpecifically enforced, and. if the vendee 
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backed out of the agreement, the earnest of 
Rs. 1,000 would be forfeited. 

It appears that about a month after the, 
execution of this agreement, the Deputy 
Commissioner of Lahore suspended the 
resolution of the Municipal Committee 
sanctioning the “layout plan”, on the 
ground that the scheme for converting the 
“Sunny View Hotel property into a “Chhotta 
Abadi” wes really a “building scheme” 
which, under s. 192, Punjab Municipal 
Act, the Municipal Committee had no 
power to sanction. The result, therefore, 
was that the proposed streets could not 
be laid out on the estate, nor small resi- 
dential quarters built on plots 10 marlag 
in area. Accordingly, the plaintiff, through 
his Pleader, served a notice on the defen- 
dants on October 5, 1934, demanding a 
refund of Rs. 1,000, which he had paid ag 
earnest money and also claimed interest 
thereon and damages. After some corres- 
pondence between the parties, the plain- 
tiff instituted a suit for recovery of Rs. 1,035 


being the amount of the earnest and 
interest due thereon. The trial Court 
dismissed the suit, but on appeal the 


learned Additional District Judge granted 
the plaintiff a adecree for the refund of 
Rs. 1,C00, disallowing interest and leaving 
the parties to bear their own costs in both 
Oourls. 

Defendant No |, Din Muhammad, has 
come to this Court in second appeal, and it 
has been contended on his behalf that on 
the facts established in the case the plain- 
tiff had no right toa refund of the amount 
Paid by him on the date of the agreement, 
It has also been argued that the rule of 
caveat emptor applied, and that if by an 
act of the executive authorities the layout 
plan which had been sanctioned by the 
Municipal Oommittee has been suspended, 
the defendants are not responsible therefor. 

After hearing Oounsel at length and 
examining the terms of the agreement, 
I have no doubt that the decision of the 
learned Additional District Judge is cor- 
rect and this appeal must fail. Itis quite 
clear from the terms of the agreement and 
the other circumstances disclosed on the 
record that the foundation of the agree- 
ment was the permission granted by the 
Municipal Committee to the defendants to 
convert the Sunny View Hotel's estate 
into a Ohhotta Abadi, where residential 
buildings could be constructed on smali 
plots of land, half a kanal in area. The 
defendants intended to construct roads 
from the Mall across the property te 
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enable the intending purchasers to have 
.&ccess tothe proposed buildings. It was 
on this understanding that the plaintiff 
had agreed to purchase the plot in ques- 
‘tion, and paid a heavy price of Rs. 10,C00. 
On this plot the hotel building stood at the 
time of the execution of the agreement 
and the defendants had expressly stated 
in the agreement that the superstructure 
was not included in the transaction and 
that it would be removed by them. In 
‘View of the suspension of the so-called 
“layout scheme” by the Deputy Commis- 
sioner, the superstructure had not been 
removed by October 5, 1934, and it is 
stated that it is still standing in its origi- 
‘nal form. In these circumstances it is 
quite clear that the very foundation of the 
contract had been taken away, and for 
all practical purposes the contiact had 
become impossible of performance. This 
being so, under a. 65, Oontract Act, the 
defendants were bound to refund to the 
plaintiff the amount of the earnest money 
which they had received. No doubt the 
law in-England on the point is different. 
There it has been ruled that when a 
contract becomes impossible of perform- 
ance by the destruction of the subject- 
matter or the failure of an event or state 
of things contemplated as tLe foundation 
of the ‘contract to happen or exist, the 
parties are excused from further perform- 
ance and acquire no right of action. But 
as pointed out by Pollock and Mulla in 
their Commentary of the Indian Contract 
Act (Edn. 6), p 380, the Indian law as 
enacted in ss. 56 and 65 of tke Act is 
different. Here, in the circumstances men- 
tioned above, each party is under an 
obl'gation to restore any advantage which it 
might have received under the agreement or 
to make compensat'on for it to the person 
from whom he received it. 

The learned Subordinate Judge has des- 
cribed the order of the Deputy Gommis- 
sioner suspending the layout scheme as an 
“Act of- State”. This is obviously incor- 
rect. The Deputy Commissioner had the 
power under the law to declare that the 
‘so-called “layout scheme” was in reality 
a “building scheme”, and as such, the 
Municipal Oommittee had no power to 
sanction it: without referring it to the 
higher authorities. In my opinion, such an 
-act can. by no stretch of imagination, be 
- described as an Act of the State. The 
appeal fails and is dismissed with costs. 

8. . Appeal dismissed. 
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MADRAS HIGH COURT 
Oivil Appeal No. 1 of 1936 
Auguat 19, 1937 
LBAOH, O. J. AND VaRADAOHABIAR, J. 
CHAMPION AUTOMOBILES, LTD., 
MADRAS—A ppRLLANTS 
versus 
TRAVANOORE NATIONAL BANK, Lrp. 
— RRSPONDENTS 

Banker and customer—Rule of Bank providing for 
closing of dspostiors’ account without peti Hal 
held legal and valid. : 

The Bank had rules regarding the keeping of 
accounts and one of the rules read as follows: “The 
Bank reserves to itself the right to close any account 
without reference to the depositor if in the opinion 
of the Bank it is not desirable to keep such account 
for any reason whatsoever” : . 

Held, that the rule was not prohibited by law nor 
was it immoral nor against public poley. It was 
merely one of the terms of a contract between the 
Bank and the depositor. > 

©. A. against the decree of the City 
Civil Court, Madras, dated November 22, 
1935. 

Messrs. W. Chelva Iyengar and P. G, 
Raghavendra Rao, for the Appellanis. 

Dr. V. K. John and Mr. C. M. Kuruvilla, 
for the Respondents. 

Leach, C. J-—-Tke appellant was the 
plaintif in a suit filed in the Oity Oivil 
Court for the recovery of damages for the . 
dishonouring of a cheque. The respondent ' 
is a Bank carrying on business in Mount 
Road, Madras. - In September 1932 the 
appellant cpened an account with the 
Bank. ‘The Bank had rules regarding the 
keeping of accounts and one of the rules 
reads as follows: 

“The Bank reserves to itself the right to close 
any account without reference to the depositor if 
in the opinion of the Bank it is not desirable to 
keep such account for any reason whatsoever.” 

This was one of the conditions on which 
the plaintiff's account was opened and it 
formed part of the contract between him 
and the Bank with reference to his 
account. There was a further rule to the 
effect that a depositor should always have 
a minimum credit balance of Rs. 100. 
On August 1, 1934, when his account was 
standing’ in credit to the extent of 
Rs. 15-4-7, the appellant drew a cheque 
in favour of one O. R. Parthasarathi 
Mudasliar for Rs 12, but the Bank closed 
the account that day. The cheque was 
presented for payment on August 3, when 
payment wus refused on the ground that 
the account has been closed since the 
cheque had been drawn, the cheque being 
returned with an endorsement on & sepa- 


- Tate slip bearing the words “account since 


closed". When closing the account og 
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“August 1, the Bank wrote to the plaintiff 


1 


t 


informing him of the fact and sent him pay 
Warrants for Rs. 15-4-7 and Rs. 3-11-1, 
the latter sum representing interest which 
the Bank admitted had accrued dus to the 


, Plaintiff in respect of his account. This 


letter was received by the plaintiff on 
August 3, and on that date he wrote to the 


"Bank stating that he had drawn a cheque 


for Rs. 12 on August 1. He accordingly 
returned the warrant for Rs, 15:4-7 to 
‘meet this cheque. He kept the warrant 
for Rs. 3-ll-1 against a larger claim for 


` interest. He alleged that the Bank was 
indebted to him for intereat in the sum of 


Rs. land had in fact already filed a suit 
to recover this amount. The relaticns 


. between the parties therefore were not on 
an amicable basis when the account was 


- the question at issue. 


Gad 
= 
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_ giving the Bank the right to close an 
_ without 


~ statutory prohibition, 


closed by the Bank, but this doss not affect 
The learned Judge 
found that there was no cause of action 
and in disposing of the claim observed: 

“It is argued that such a rule (that is the rule 
account 
invalid 
code of 
not in 


reference to the depositor) is 
because it is opposed to the ordinary 
banking business. But so long as it is 


|. violation of a statutory obligation, I do not see 


why parties should not contract themselves in 
the manner they have chosen to do. The rule is 
in the nature of a contract entered into between 
the parties It cannot be said that there is a 
Neither can 
that it is immoral or that it is eee publio 
policy. Under the circumstances I am of opinion 
that plaintiffs were not antitled to be given notice 
sbefore the account was closed.” 


eè are in entire agreement with these 


it be said 


“remarks. The rule is'worded without any 


` tion. 


ambiguity. It gives the Bank the right to 
close the account at any time without 
giving the plaintiff notice of the fact. 
I might add that in retarning the cheque 
the Bank was careful to point out that the 
account had been closed after the drawing 
of the cheque. Therefore there was no 
reflection on the plaintiff, not that this 
would make any difference to the plain- 
tiff's position, but it does provide another 
ground for holding that the plaintiff has 
prought this action without any justifica- 


The appeal will be dismissed with 
GCSiS. 


N. D. Appeal dismizssd. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 965 of 1936 
December 17, 1936 
Tax CHAND, J. 
KHUDA BAKHSH AND ANOTHER — 
PrLaINTires—APPHLLANTS 


versus 
MOHAMMAD BAKHSH AND OTERES— 


DBFENDANTS — RusPONDENTS 
Custom (Punjab)—Alienation—Widow succeeding 
to non-ancestral property of husband—Her mother- 
in-law having right of maintenance intt—Sale by 


both of pro —Consent of next reversioner for 
consideration—Sale, whether binding on son of rever- 
sioner. 


A widow succeeded the non-ancestral property of 
her husband onthe usual widow's life estate, Her 


- mother-in-law had a right of maintenance out of 


the estate. Both the widow andthe mother-in-law 
sold the property for valuable consideration. The 
next reversioner consented to sale on reosiving cer- 
tain consideration. On the death of the widow the 
son of the consenting next reversioner who also was 
dead, sold the property to the plaintiff claiming him- 
self ss the fall owner of the property asa succes- 
sor to the widow. Plaintiff brought a suit for posses- 


ion : 

Held, that to such atransaction the rule against 
sale of reversionary righta did not apply. The 
consent by the next reversioner was given bona fide, 
and was obviously binding on his son, the prop- 
erty having not been proved to be ancestral. Jaswant 
Kaur v. Wasaya Singh (1) and Roshan v, Wadhawa 
(2), relied on. l 

§. O. A. from the decree cf the Addi- 
tional District Judge, Multan, dated April 
29, 1936. ; 

Messrs. Shamair Chand, C. L., Ghulati 
and Qabul Chand, for the Appellants. 

Mr. Shambu Lal Puri, for the Res 
pondents. 


Judgment.—The following pedigree- 
table will be helpful in understanding the 


‘facts of this case : 


NUR MOHAMMAD 
| 
Bakhsha Aquil=(Wife Musammat 
Lehno 
Allah Wesaya (died in 1930) 
(died in 1927) 
Imaman—Widow Musammat 
La Zohran : 
(defendant {died in 1931). 
No. 3 


. 3). 

The house in dispute originally belonged 
to Imaman, who died in 1925 and was suc- 
ceeded by his widow, Musammat Zohran. 
He also left surviving a widowed mother 
Musammat Lehno. On March 16, 1926, a 
desurent was executed by Musammat 
Zohran, Musammat Lehno and Allah Wasaya 
in favour of Abdullah, father of defendants 
Nos. 1 and 2, who was a distant collateral 
of Imaman. By this document the house 
in dispute was transferred by Musammat 
Zobran and her mother-in-law, Musammat 
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Lehno to Abdullah, and Allah Wasaya, 
the then living next reversioner, gave his 
consent to the transfer on receipt of 
Rs. 80 from Abdulis. It was stated in the 
deed that after Imaman's death his widow 
and mother could not maintein themselves 
with the income of his estate, and that 
the next reversioner Allah Wasaya had 
refused to give them maintenance. They 
had, therefore, 1un into’ debt and owed 
Rs. 100 to a creditor. Abdulla undertook 
to pay the debt and also to maintain the 
widows in future, and as already stated, he 
paid Rs. ¢0 to Allah Wasaya, who gave his 
corsent to the transacticn. The finding 
_ of the Courts below is that Abdulla actually 
paid the debt and maintained the widows 


till their death in 1930 and 1931 respectives © 


ly. Allah Wasaya died in 1927 and his son, 
Lalan, defendant Ne. 3, describing himself as 
the owner of the house by succession to 
Musammat Zohbran, sold it to Khuda Bakhsh 
‘and Wahid Bakhsh, plaintiffs, on October 10, 


1932. ‘The plaintifs have now brought a ` 


suit for possession of the house- against 
the sons of Abdulla, who had died in the 
meantime, alleging that tkeir vendor 
Lalan was the rightful heir of Musammat 
Zohran and that he had validly sold the 
house to them. 

The suit was resisted by defendants Nos. 1 
and 2, the sons of Abdulla~—who pleaded 


that Abdullah had become the absolute ~ 


owner of the house by the transaction of 
. March 16, 1926, which. had- been assented 
to by Allah Wasaya, and that bis consent 
was binding on his scn Lalan through 
„whom the plaintiffs purported to claim. 
In reply the plaintifis pleaded ‘that the 
consent of Allah Wasaya-to the transac- 
tion of 1826 was in the nature of a 
transfer of reversionary rights and was void 
ih law and in any case was not bindingYon 
his son, Lalan. They, therefcre, contended 
that the transaction should be ignored 
and the property considered to have de- 
volved on Musammat Zohran’'s death, on the 
then surviving revezsioner, Lalan, who had 
validly sold it to the plaintiffs. The trial 
Judge decreed the suit; but on appeal by 
the defendants the learned Additional 
District Judge came to a contrary conclu- 
sicn and held that the transfer in favour of 
Abdulla was valid and ihe consent given 
by Allah Wasaya to it was binding on 
Lalan. He accordingly eccepted the 
appesl and dismissed the suit with costs 
eee at 

e plaintifs have come up in second 
appeal to this Court and the sole conten- 
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tion raised on their behalf is that the 
transaction of 1926 should be ignored as it 
was a transfer of reversionary rights by 
Allah Wasaya in the lifetime of Musammat 
Zobran and Musammat Lehno and’ was 
therefore void. After examining the record 
and hearing Counsel, I see no force in this 
contention. As already stated, Musammat 
Zohran had succeeded her husband on the 
usual widow's life-estate, and she and her 
motber-in-law Musammat Lehno, who had to 
be maintained out of the estate, both trans- 
ferred the property for valuable consider- 
ation to. Abdulla. The next reversioner. 
Allah Wasaya, had expressed his inability 
to maintain them and cn receipt of 
Rs. 80 had consented to tke transaction. To 
such a transaction the rule against sale of 
reversionary rights does not apply. The 
consent by Allah Wasaya was given bona 
fide, and is obviously ae Si his son, 
Lalan, the house having not been proved 
to be ancestral. The case is covered b 


‘Jaswant Kuarv. Wasawa Singh (1); whic 


was followed- in Roshan v. -Wadhawa (2), 


. The correctness of these rulings has not 
--been impugned by the learned QOounsel 


for the appellants before me. It must, 
therefore, be held that the plaintiffs’ suit was 


. rightly dismissed by the learned Additional 


District Judge. The appeal fails and is 
dismissed with costs. p 8 
8. . Appeal dismissed. 


„Ë 5 Lah. 213; 78 Ind. Oas. 592; A IR 1923. Lah. 
> 5 LJ 347 


$ Lah. a = +9 
(9) 13 Lah, 180; 184 Ind, Oas, 197; A IR 193i Lah, 
495; 33 PL R 446; Ind. Rul. (1931) Lah. 901. . 
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LAHORE HIGH COURT 
Second Civil Appeal No. 122 of 1937 
April 27, 1937 
Burpg, J. 
TILOK CHAN D—Ptuatntire—APPELLANT 


versus 
Subedar MOHAMMAD KHAN— 


DrreNDANT—RESPONDENT. 
Punjab Regulation of Accounts Act (I of 1930)— 
Admission by debtor on back of notices, that state- 
ment of account is correct—Creditor, tf absolved 
from Ding accounts and sending notices in pre- 


orm. 

‘The object of the Punjab Regulationof Accounts 
Act, is to ensure that the accounts are keptin a 
clear and intelligible manner and that the notices 
of the balance due arealso sentin a similar manner 
so as tobe easily intelligible to the debtor, A 
mere admission by a debtor on the back of the 
notices that the statement of account is correct can- 
not absolve the creditor from his responsibility for 
keeping accounts and sending notices in the pre- 
scribed form. T 

{ ` 
o 


‘1936 


5. 0. A. from the decree of the District 
Judge, Mianwali, dated November 2, 1936, 
Mr. Iqbal Singh, for the Appellant. 
Mr. Feroze-ud Din, for the Respondent. 
Judgment. Second Appeals Nos. 122 
and 123 of 1937 and Civil Revisicn No, 89 
of 1937 are connected and will be dis- 
posed of together. They arise out of three 
suits for recovery of money instituted by 
three brothers, named Tilok Chand, Devi 
Das and Hakam Obhand, on the basis of 
separate bonds executed in their favour 
by the same defendant, Subedar Muham- 
mad Khan. The suits were decreed by 
the trial Oourt but on appeal the learned 
District Judge has disallowed costs and 
. interest on the ground that the’ plaintiffs 
had failed to comply with the provisions 
of the Regulation of Accounts Act. From 
this decision the present appeals and the 
petition for revision have been preferred. 
Tt has been stated that the plaintiffs 
have sued on the basis of a bond executed 
in their favour by Subedar Muhammad 
Khan. According to the provisions of the 
Punjab Regulation of Accounts Act, all the 
three plaintifis should have kept accounts 
in the prescribed form in connection with 
loans advanced by them and aleo sent 
six-monthly notices to the debtor in the 
- prescribed form. Tilok Ohand, one of the 
plaintiffs, however, kept only a joint 
account and sent joint notices in respect 
-of the three loans and that, too, without 
“any specification of details of the three 
loans. There can be no doubt, therefore, 
‘that the provisions of.the Act were not 
‘complied with. The learned Counsel for 
the appellants, Tilok Ohand and Devi Das 
and the petitioner Hakam Chand, however, 
-argued that they formed a joint Hindu 
family and, therefore, the joint account and 
- notices were sufficient in’ the circum- 
` stances of the case. The debt was, how- 
ever, nowhere shown as due to the joint 
Hindu family and neither the account nor 
the notices make any mention of a joint 
Hindu ramily. No explanation is forthcom- 
ing as to why separate bonds were executed 
in -favour of the three brothers if the loans 
-were advanced on behalf of the joint 
Hindu family. The presumption arising 
from the bonds is that these were separate 
loans and consequently it seems to me 
that it was incumbent on the ereditors to 
` keep separate accounts and to serve 
- Separate notices as regards the amounts 
due. The object of the Regulation of Ac- 
counts Act is to ensure that the accounts 
are kept in a clear and intelligible . mar- 
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ner and that the notices of the balance 
due are also sent in a similar manner sd 
as to be easily intelligible tothe debtor. 
The learned Counsel for the appellants 
urged that the debtor Subedar Muhammad 
Khan had acknowledged on the back of three 
of the notices that the statement of account 
was correct; but a mere admission of this 
kind by a debtor cannot absolve the cre- 
ditor from his responsibility for keeping 
accounts and sending notices in the pres- 
cribed form. In my opinion, the irregu- 
larities in the accounts in the present case 
cannot be brushed aside as accidental or 
immaterial, I, therefore, agree with the 
conclusion reached by the learned District 
Judge in this respect and dismiss the ap- 
peals as well as the petition for revision 
with costs. 
D. Appeals dismissed. 
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RANGOON HIGH COURT 
Oriminal Revision No. 161-B of 1937 
June 16, 1937 
Rosgets, C. J. 

MAUNG MON BIN— APPLIOANT 
VETEUS 
Taz KING—Opposita Party 

Burma Fisheries Act (III of 1905)—~Rules under, 
Rule 45—Meaning of—S. 21 (a)—Fishing in fishery bu 
using engine for baling out water, without permission 
—Whether offence under s. 21 (a). 

The meaning of r. 45 of Rules framed under 
Burma Fisheries Act, is quite clear: that baling 
The ban placed by the Rule 
upon baling may be lifted at any moment by the 
Deputy Commissioner withthe Oommissioner’s sanc- 
tion and baling thereafter, so long as it has been 
continuously permitted, can be practised without in- 


-fringement of the law until the Deputy Commissioner 


again prohibits it. ` 

Where a person fishes in a fishery by using an 
engine for pumping up and baling out water, the 
use of such engine must be deemed, in all cases, to 
be an offence except where the person against whom 
proof is given of having used such an engine is able 
to show the express permission which is indicated 
by the Provisoto r 45 framed under the Act. 

Or. R. from an order of the Township 
Magistrate (1), Kyaukkyi, dated Decem- 


ber 2, 1936. 


Mr. U. Kya Gaing, for the Applicant. 

Order.—This is an application in revi- 
sion by Maung Mon Bin against his convic- 
tion for an offence under s. 21 (a), Burma 
Fisheries Act, 1905. He was originally 
convicted of two offences against different 
sub sections but as the learned Sessions 
Judge rigatly pointed out, the facts dis- 
closed one offence and he should be con- 
victed only under one sub-section. Accord- 
ingly he was fined Rs. 75 for breach of 


- 
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8. 21 (a) of the Act which runs as follows: 


“Any person who fishes in an 
y fiche not 
having a right to fish therein or in a ie in 


which he is not entitled to fish j 
Ber i sh therein shall be 


_ It was alleged that the applicant fished 
in a fishery cf which he had a lease in 
Kyaukkyi Township, Toungo, in a prohi- 
bited manner by using an engine for pump- 
ing up and baling out water. The facts 
are admitted but it is contended that in 
doing what he did, the applicant was 
guilty of no offence. In order to see what 
methcds of fishing are probibited, it is 
necessary to look at r. 45 of the Rules 
made pursuant to the Burma Fisheries 
Act, and that Rule curiously states that 
“the following methods of taking fish are 
absolutely prohibited: (b) Baling except 
baling water from tus or goks” provided 
that the Deputy Commissioner may per- 
mit the. method specified in cl. (b), 1. e. 
baling with the special sanction of the 
Oommissioner, and provided also that in 
the case of any fishery in which balin 

has been continuously permitted, suc 

baling shall be deemed to be permitted 
until the Deputy Commissioner expressly 
states that it shall be prohibited. The 
meaning of this Rule is quite clear: it is 


“that baling is not allowed. The ban placed 


by the Rule upon baling may be lifted at 
any moment by the Deputy Commissioner 
with the Oommissioner’s sanction and 
baling thereafter, so long as it has been 


“continuously permitted, can be practised 


ra 


without infringement of the law until the _ 


Deputy Commissioner again -prohibits it. 
There is no kind of evidence in this 
case that the ban against baling was ever 


- lifted by the Deputy Oommissioner, but it 


is sought to say that the words “baling 
has been continuously permitted" cover a 


set of circumstances in which baling has 


. taken place by different persons over a 


í 
x 


long period without let or hindrance. 

this had been what the Legislature mea 
ed, 1t would have been easy to frame the 
Rule “has been continuously practised” 
instead of “has been ecntinuously permit- 
ted”; but the rule was framed in the latter 
way and there is no doubt that the use of 
this engine must be deemed in all cases to 
be an offence except where tke person 
against whcm proof is given of havin 
used such an engine is able to show the 
expices permission which is indicated by 
the Proviso to r. 45. Accordingly, the 
applicant was Tightly convicted. Techni- 
cally it is a crimina] offence as has been 
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pointed out; -but there may be in cases of 
this kind little, if any, moral stigma. This 
application for revision is, therefore, dis- 
missed. 

8. Application dismissed. 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 1322 of 1936 
January 15, 1937 
dar LAL, d. 

Fira NARAIN SINGH-TEHL SINGH 
— DEREN DANTS—APPRLLANTS 
versus 
Firm TULSI RAM-SURAJ PARKASH 
—PLAINTIFFS— RESPONDENTS 

Sale of Goods Act (111 of 1930), s. 39 (2)— Mere 
delivery of goods te carrier—Whether entitles -selier 
to ciam buyer price of goods sentto him— 
Requisites for such clam. 

aving regard to sub-s. (2) of s 39, Sale of 
Goods Act, it is clear that the seller cannot claim a 
decree against the buyer unless he can establish 
that he has placed the consignee of the goods in 
a position to claim delivery thereof from the carrier. 
A delivery to the carrier would be tantamount to a 
delivery tothe purchaser only if this is done. The 
mere delivery to a carrier without taking a receipt 
from him and without intimating his name to the 
consignee or without sending the receipt taken from 
the carrier to the consignee would not entitle the 
seller to claim the price ofthe goods from the pur- 
chaser. It is only on proof of these two matters in 
addition to the delivery ofthe goods to the carrier 
that the seller can claim a decree against the bayer. 
This, of course, would not be the case if the carrier 
be the nominee of the purchaser in which case the 
mere proof of delivery of the goods to such a carrier 
would entitle the seller to claim the price of the 
goods from the purchaser. 

S. O. A. fromthe decree of the Addi- 
tional District Judge, Amritsar, dated July 
16, 1936. 

Mr. Iqbal Singh, for the Appellants. 

Mr. Jat Gopal Sethi, for the Respon- 
dents. 

Judgment.—The respondents are Com- 
mission Agents. The appellants are their 
customers. The appellants ordered some 
goods from the respondents. The case 
of the respondents is that they purchased 
and sent the same through a carrier to 
the appellants Within a month of the 
alleged despatch of the goods, however, the 
appellant wrote to the respondents tLat 
neither the goods nor the receipt of the 
carrier had been received by, them. This 
notice has been proved by the production 
of a copy by the appellant. This copy was 
held to be inadmissible and unproved by 
the learned District Judge. But Mr. J. G, 
Sethi, Advocate for the respondents, has 
relied upon it and has asked me to admit 
it. I have consequently admitted the copy 
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From the account books of the plaintiffs- 
respondents it is quite clear, in my opinion, 
that the goods were despatched by them to 
the appellants through a carrier, the owner 
of a molor lorry. It also appears from the 
books that they had obtained a receipt from 
this carrier. There is, however, no evidence 
that the receipt was despatched to or 
received by the appellants or that the goods 
were delivered to them. The learned Dis- 
trict Judge has held that the mere delivery 
of the goods to the carrier is sufficient to 
entitle the respondents to a decree for its 
price against the appellants. This conclu- 
sion is “sought to be supported’ at the Bar 
by reference to s. 39, Sale of Goods Act. 
Having regard to sub-s. (2), however, of that 
section, it is clear to me that the seller 
cannot claim a decree against the buyer 
unless he can establish that he has placed 
him, i.e. the consignee of the goods, in a 
position to claim delivery thereof from the- 
carrier. A delivery to the carrier would be 
tantamount toa delivery to the purchaser 
only if thisis done. If the contention of 
the learned Oounsel for the respondents is 
correct, then the mere delivery to a carrier 
without taking a receipt from him and 
without intimating his name to the consignee 
or without sending the receipt taken from 
the carrier tothe consignee would entitle 
the seller to claim the price of the goods 
from the purchaser. In my opinion this 
position is untenable in law. In the pre- 
sent case there is no proof that the faspon- 
dents sent the receipt which they had 
taken from the owner of the motor lorry 
to the appellants or that the goods were 
actually delivered to them. It is only on 
proof of these two matters in addition to 
the delivery of the goods to the carrier 
that the plaintiffs can claim a decree against 
the appellants. This, of course, would 
not be the case if the carrier be the 
nominee of the purchaser in which case 
the mere proof of delivery of the goods to 
such a carrier would entitle the seller to 
claim the price of the goods from the pur- 
chaser. 

Some cases were cited by Mr. Sethi. 
They do not, however, deal with the point 
involved inthis case. Atths same time | 
consider that this is a casein which there 
should be further enquiry cn the question 
of actual delivery of the goods to the appel- 
lants. This evidence should have been 
produced by the respondents at the trial 
because in-the-notice given by the appellants 
on. April 10, 1933; the respondents had been | 
informed that the goods had not been~ 
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received nor had the receipt of the carrier 
been received by the appellants. But 
it seems that there has been some mis- 
apprehension as to the legal position 
of the parties and documentary evidence 
ought to be available to prove the delivery 
of the goods or of the receipt tothe appel- 
lants. 

I consequently remand the ease to the 
District Judge of Amritsar to record evi- 
dence of both the parties on the question and 
to make a report within three months from 
to-day. Parties toappear before the District 
Judge on February 16, 1937. Remand is 
under O. XLI, r. 25, Civil Procedure Oode. 
Ten days for objections. | 

D, Case remanded. 
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LAHORE HIGH COURT 
Execution Second Appeal No. 1163 of 1936 
January 18, 1937. 

Sxump, J. 

THANDI RêM-—JUDGMENT-DRBTOR 
— APPELLANT 
versus 
JAGAN NATH AND OTHERS —DgORRE- 

HOLDBRS— RESPONDENTS 

Evidence Act (I of 1872), s. 1123—Presumption under 
—Applicabtiity. 

The presumption under s. 112, Evidence Act, ap- 
plies quite irrespective of the fact whether the mother 
was married or not at the time of the concep- 
tion. 

Mr. D. N. Aggarwal, for the Appellant. 

Mr. Chander Gupta, for the Respondents. 

Judgment.—Taoe facts material to this 
second appeal areas follows: Lakhpat Rai 
brought a suit for partition against other 
members of his family. A decree was pass- 
ed allotting the plaintiff a half share of 
the property, a shop valued at Rs. 928, and 
the rest of the property, ashop and a house 
to Kulwant Rai and Thandi Ram. Lakbhpat 
Rii died during execution proceedings and 
one Nauhirya Malas next friend of Jagan 
Nath minor applied on behalf of Jagan 
Nath to carry on the execution proceedings. 
Nauhbirya Mal died and one Nand Lal was 
appointed next friend of the minor in his 
place This Nand Lal is said to have been 
a jajman of Jagan Nath but is not related 
to him in any way. Tanais Jagan Nath was 
born on August 17,1920. His mother Mu- 
sammat Durgi, who is now dead, inarried 
Lakhpat Rai on April 7, 1920. She had pre- 
viously been the wife of one Jiwa Ram, who 
died on March 27, 1920. .The marriage be- 
tween Lakhpat Kai and Musammat Dargi 
was celebrated at an Arya Samaj temple 
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and onthe date of the marrige Lakhpat 
„Rai executed a document making various 
promises in respect of Musammat Durgi, 
amongst others thut any son born from her 
by him wculd be his heir. Jagan Nath 
applied in the executing Court that he was 
the son of Lakhpat Rai and his legal rep: 
resentative. Kulwant Rai and Thandi Ram 
pleaded that he was not the legitimate son 
of Lakhpat Rai. The trial Court relying on 
s. 112, Evidence Act and various rulings, 
found in his favour and the learned Dis- 
trict Judge dismissed the appeal in limine. 
A second appeal was lodged to this Court 
entirely on grounds thatthe marriage was 
not valid and that Jagan Nath was not the 
legitimate son of Lakhpat Rai. It was ad- 
mitted by a learned Judge of this Court, 
and on the day the appeal came on for hear- 
ing before me, a compromise was put in 
between Thandi Ram and Kulwant Rai 
on the one hand and Nand Lal on the 
other acknowledging that Jagan Nath was 
not the son of Lakhpat Rai and surrender- 
ing Jagan Nath’s rights in the property on 
the ground that the debts left by Lakhpat 
Rai executed .the value of his assets. 
Apparently Thandi Ram and Kulwant Rai, 
the cousins of Lakhpat Rai, and his next 
heirs after Jagan Nath are showing a spirit 
of altruism and are prepared to take the 
property and pay the debts rather than let 
the minor be so burdened. 

“In my judgment, this compramise is not 
for the benefit of the minor and I refuse 
to sanction it. Further, s 112, Evidence 
Act, is absolutely conclusive of this appeal 
and there is no doubt but that the lower 
Courts were right. Section 112, reproduces 
the English Law on this point. The rule is 
that if a child is born during the continu- 
ance of a valid marriage, it should be con- 
elusive proof that he is the son of the 
woman's husband. As Mr. Mohammad 
Monir in his edition of the Eviderece Act 
says, the presumption of this section applies 
quite irrespective of the fact whether the 
mother was marricd or not at the time of 
the conception. No arguments were ad- 
dressed to me that the marriage was not 
valid. An inference was sought to be drawn 


from the clause in the deed that any son 


born to Musammat Durgi by Lakhbpat Rai 
should be Lakhpat Rais heir, but such a 
clause might have been inserted in any 
matriage deed. This appeal is, therefore, 
dismissed with costs. | 

D. , Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appeal No. 14 of 1935 
August 27, 1937 
Buen AND Laksamana Rao, JJ. 

V. E. N. K. R. M. A. RAMANATHAN 
OHETTIAR BUKDAR op NAGAPPA 
CHETTIAR KATTALAI (In Sri 
MEENAKSHI SUNDARESWARAL 
DEVASTHANAM, MADURA)—APPELLANT 


VETSUS 
MADURA Sri MEENAKSHI 
SUNDARESWARAL DEVASTHANAM 
BY ITs TRUSTEE, R. DURAISWAMI 
- NAIDU — RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 92— 
Scheme suit—Decree settling scheme—Court, if can be 
called upon in execution to make scheme work. 

When ones. a decree settling a scheme has been 
passed in a suit for scheme under s 9?, Oivil Pro-. 
eadure Oode, the Oourt has done its duty and is not 
to be called upon in the execution department to 
make the scheme work. Vatthilinga Mudaliar v. 
ute Tyagaraja Swami Devasthanam, Tiruvarur (1), 
relied on. 


O. A. against an order of the Sub-Judge, 
Ramned at Madura, dated August 8, 1934. _ 
, Mr. M. Patanjali Sasiry, for the Appel- 

ant. 
. Mr. K. Rajah Ayyer, for the Respondent.. 

Judgment.=~-In our opinion the learned 
Subordinate Judge took the correct view 
both as to the general principle and as to 
the particular case. There may have been 
some divergence of view in this Court in 
the past, as Mr. Patanjali Sastri contends, 
but latterly the trend of the decisions has 
undoubtedly been towards the view that 
once a decree settling a scheme has been 
passed, the Oourt has done its duty and 
is not to be called upon in the execution 
department to make the scheme work : vide 
Vaithitlinga Mudaltar v. Sri Thyagaraja 
Swami Devaathanam, Tiruvarur (1). With 
due respect to the learned» Judge who 
have taken the other view, we think this | 
is correct, and see no sufficient reason to 
accept Mr. M. Patanjali Sastri’s suggestion 
that the case should be laid before a Full 
Bench. 

In this case before us, we agree with 
the learned Subordinate Judge that the 
decree itself does not even purport to be 
executable. It provides in para. 4 . that: 
the Manager shall deposit the Kattalai 
funds (over Rs. 1,000) in a bank, but it 
makes no provision for the decision of any 
dispute between the Manager and the 
hukdar as to the amount due to be de- 


| posited. In para. 9 it is ordered that there 


(1) 59 M 751; 165 Ind. Oas. 820; A I R 1936 Mad. 581; 
eee 87; (1938) MWN 673; 44 L W938; 9 R 
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shall be an-annual audit but no provision 
-18 made for scrutiny of the auditor's report 
by the Court or for enforcing any conclu- 
Sons arrived at by the auditor or the 
Court. As the learned Subordinate Judge 
observes there is nothing of an executable 
Sa pak in ae para, 4orpara. 9 of 
‘the decree. is appeal is, according] 
dismissed with a i | Ak 
“8, Appeal dismissed. 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 815 of 1936 
December 17, 1936 
Jat LAL, J. 
Musammat WIDYA WAT) AND OTHERS 
- — DRRANDANTS— APPBLLANTS ` 
versus 
NAND LAL AND OTHERS—PLAINTIFPS 
ee —RESPONDENTS 
- Limitation Act (IX of 1908, Sch, I, Art. 125— 
Widow and mother of last male-holder selling prop- 
erty jotntly—Suit by reversioner to declare sale roid — 
Article applicable, 
Where a Hindu widow jointly with the mother of 
the last male-holder sella a oertain property, in a 
-suit by a reversioner to declare the sale yold as 
against him the mother is estopped from. claiming 
possesion of the land as against the purchaser. To 
such 8 suit by a reversioner, Art. 125, Limitation 
Act, applies, 
5. O. A, from an order of the District 
Judge, Multan, dated May 25, 1936. 
Mr. Vishnu Datta, for Mr. Nawal Kishore, 
for the Appellants. 
Messrs. Mukand Lal Puri and Bishan 
Narain, for the Respondents. 


Judgment.—This second appeal is 
by the vendee or the representatiye-in- 
interest of the vendee. The property was 
Bold by two widows, the widow and the 
mother, respectively, of the lest male- 
holder. The parties are governed by the 
Hindu Law. The sale was for Rs. ),000 
y means of a sale deed executed by both 
the widows as vendors on June 7, 1927. 
The respondent who is admittedly the 
next male heir to the estate instituted a 
Buit on August 9, 1933, for a declaration 
that the Bile shall not affect his rever- 
Slonary rights. The learned Additional 
District Judge has on appeal held that 
necessity for Rs. 464 has been established 
but not for the balance. On this appeal 
three questions are raised: firstly, that 
the suit was barred by time, secondly, that 
the plaintiff wes estopped from main- 
taining the suit, and thirdly, that the 
learned Additional District Judge has, on 
insufficient and illegal grounds, refused to 
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hold the balance of consideration to be for 
necessity. 

With regard to the limitation, it is con- 
tended that Art. 125, Limitation Act, appli- 
ed by the learned Additional District Judge 
to this case is mot really applicable. That 
Article lays down limitation of 12 years 
from the date of the alienation for a suit 
during the lifetime of a Hindu or Muham- 
madan female by a Hindu or Muhammadan 
who, if the female had died at the time 
of the institution of the suit, would be 
entitled to the possession of the land, to 
have an alienation of such land made by 
the female declared to be void except fo: 
her life or until her remarriage. The 
one ground on which itis contended that 
this Article does not apply to this case, is 
that if the alienation be deemed to be by 
the widow, then there is the mother who 
would, at the time of the institution of the 
suit, be entitled to take possession of the 
land in dispate. Secondly, that though 
this second lady, the mother, has joined 
in the sale, the sale of her expectancy 
by her is void under the provisions of 
s. 6, Transfer of Property Act. It is, therefore, 
urged that the sale by the mother should not 
be deemed to be a sale of the land as 
expressly stated in the sale dead, but it 
must be deemed to be a sale of her future 
right and thus void. This argument, how- 
ever, in my opinion, is not open to the 
appellant who according to the deed is 
clearly a purchaser of the land from the 
Mother jointly with the widow and he 
cannot, therefcre, deny the right of his 
own vendor to sell the land. Moreover, 
the question whether the mother is or is 
not entitled to sell the land does not 
affect the applicability of Art. 125 con- 
sidering that she actually did transfer the 
land, and as against the vendee, would be 
estopped from claiming possession of the 
land. The argument therefore of the 
appellants’ Counsel that Art, 125 does not 
apply for the reasons stated above is 
fallacious. In my opinion, the learned Addi- 
tional District Judge has rightly applied 
that Article to this case. 

With regard to the question of estoppel, 
it is said that after the sale to the appel- 
lant, the plaintiff-respondent received the 
rent of the property sold from the appel- 
lant and also paid his share of some 
repairs done to the property by the 
appellant. In the first instance it has not 
been shown that after the payment and 
receipt of these two items respectively, the 
appellant spent any money ar acted to his 
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- detriment with regard to the propertyin 
**dispute relying upon the so-called repre- 


“sentation of the respondent; but another - 


-.ground against the appellants’ case is that 
the respondent immediately after the sale 
-of the property to the appellant instituted 
a suit for recovery of his share of rent 
and in the plaint he clearly stated that 
the suit had been instituted against the 
-appellant without prejudice to the right 
of the plaintif to have the sale set aside 
which was clearly stated in the plaint to 
be void. It appears that the respondent 
is a share-holder in the property and the 
widow and the mother, the vendors ofthe 
appellant, had sold to the appellant only 
their share in the property. Under the 
circumstances, in my opinion, it is obvious 
that the respondent cannot be held to be 
estopped by anything done by him as 
‘contended by the appellant. 

With regard to the question of con- 
sideration, the question is really one of 
fact and nothing has been stated to show 
that the conclusion of the learned Addi- 
tional District Judge is in any way opposed 
to law. He has considered the evideuce 
and has held it to be insufficient to prove 
necessity. I dismiss this appeal with 
costs. 

Oross-ohjections have been filed by the 
respondents claiming that the whole con- 
sideration should have been declared to 
be taken for necessity. There again, the 
conclusion of the Additional District Judge 
is one of fact and the cross-objections 
have not been pressed. I dismiss them 
with costs, 


D, Appeal and cross-objections 


dismissed. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 280 of 1935 
May 18, 1937 
CosTELLO, Aa. O. J. AND Epatry, J. 
Maussrs. H. N. DUTTA & Oo.—Drorgr- 
HOLDERS À PPRLLANTS 


versus 
Srimati TARUBALA DASSI—Jupeuent- 
DEBTOR AND oTHRes—Daores. Hotpars— 


oe RESPONDENTS 

twil Procedure e (Act V of 1908), se. 39, 49 
0. XXI, r. 18—85. 39, whether permissive 2 mandat 
—5. 49, scope—Application by transferee of decree 
for ita transfer toother Court for executton—Court 
to which application is made, if can go into 
‘question of equities under 3. 49-—Deoree in parti- 
tion sutt tn plaintiff's favour — Plaintif executi 
indenture in favour of solicitors A 


Certain sump recoverable from Pains aie 
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decree purported to be assigned by undenture—Held on 
construction indenture did not amount to assignment 
of decree—Solicttors held could not apply for transfer 
of decree for execution as assignees. 

The provisions of s, 39, Civil Procedure Code, are 

rmissive and not mandatory. Eveu if there has 

een a valid assignment of a decree, it is still quite 
open to the Court to exercise a discretion in sending 
the application to another Court whether or not the 
conditions set forth in s, 39 obtained. 

Upon an application by the transferee of a deores 
for the tranafer of the decree for execution from one 
Couitto another, the question whether a set-off can 
be taken into consideration or not canonly arise at 
the time when a decree is actually being put into 
execution. Therefore the Court to which the ap- 
plication for transfer is made cannot go into the 
question of equities under s, 49, Civil Procedure Code 
and dismiss the application on such ground as the 
decree is actually put into execution Court if ab all 
the decree is transferred, 

Plaintiff obtamed a decree ina partition suit, 
He executed an indenture in favour of the eolicitors 
for satisfying the costs which they had incurred in 
the suit. It purported to assign benefit in certain 
sums recoverable by the plaintiff from the defen- 
dants under the decree in the partition suit. Upon 


-an application by the Solicitors as assignees-of the 


decree for the transfer of the decree to other Oourt 
for execution : 

Held, on construction that there were no words in 
indenture which purported to assignthe decree or 
which sould ‘be properly regarded as an assignment 
of a decree, nor were there any words assigning the 
Other decrees enumerated in the’ document or any 
of them. What the document did was to assign the 
benefit of a debt due from the defendant to the plain- 
tiff, The solicitors therefore could not apply for the 
transfer of the decree as assignees. 

O. A. from an original order of the 
Sub-Judge, Second Court, Hooghly, dated 
February 23, 1935. 

Messrs. Amarendra Nath Bose, Hemanta 
Kumar Buse and Sukumar Dey, for the Ape. 
peilants. 

Messrs. 5, C. Basak, Hemendra Chandra 
Sen, Surendra Nath Basu (Sr.) and Kama- 
lakshya Basu, for the Respondents. 

Mr. Suryya Kumar Aich, for the Deputy 
Registrar. 

Costello, Ag. C J.—This is a somewhat 
curicus case. The appellants before us, 
Messrs. H. N. Dutta & Co., acted as soli- 
citors for certain persons of the name of 
Mitra who were the plaintiffs in a parti- 
tion suit. That suit was brought against 
a lady named Srimatt Tarubala Dassi, and 
on March 3], 1924, a decree was made 
whereby the shares of the parties were 
allocated, two-thirds share being given to 
the plaintiffs and a one-third share to the 
defendant. It was said that that decree 
was made as a result of a compromise bet- 
ween the parties. For some reason or 
other, to which we need not refer, the lady 
was not satished’ with what had been done 
and the accordingly appealed to this Court*’ 


~¥ Vide 88 ind. Waa, 369., Ed] 77 
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with the result that the decree of March 31, 
1924, was set. aside. Thereupon the 
Mitras took the matter to His Majesty 
in Council and, eventually, on January 23, 
1930, an order was made by His Majesty 
in Council whereby the decision of this 
High Oourt was set aside and the decree 
made by the Subordinate Judge of Hooghly 
restored. In the conrse of a scmewhat 
protracted proceeding, costs had been 
incurred as between the Mitras-and their 
solicitoisi In order to satisfy those costs 
they: executed an indenture which is dated 


December 16, 1931, in the course of the- 


proceedings in the Court below it. was 
identified as Ex. A and described as a 
deed cf assignment executed by Surendra 
Nath Mitra and others in favour of Messrs. 
H. N. Dutta & Co. Messrs. H. N. Dutta & 
Co., on the basis cf that instrument, insti- 
tuted proceedings in the Oourt of the 
Subordinate Judge of Hooghly for the pur 
pose of realizing the debt due from the 
defendant ‘'arubala Dassi to the Mitras 
and co for obtaining payment either 
wholly or in part of the costs to which 
they were entitled. TLe proceedings took 
the form of an application for a transfer 
of the decree from the Court of the Sabor- 
dinate Judge of Hooghly to the Original 
Side of this High Court in order that it 
might be put to execution here. In oppo- 
sition tothe application made by Messrs. 
H. N. Dutta & Oo., as the purported as- 
signees of the decree, Srimatt Tarubala 
Dassi put forward certain objections. Cor- 
sequently, why it was so I am not at 
all clear, a fresh case was started in which 
Tarubala Dagsi became the applicant and 
Messrs. H. N. Dutta & Oo. became the 
respondents or the opposite parties. It 
matters very little which of these parties 
are described as applicants and which of 
them are described as respondents or 
opposite parties, because the real contro- 
versy in the matter which the learned 
Judge had to determine is whether or not 
‘there should be atransfer from the Court 
of the Subordinate Judge of Hooghly to 
this Court or something which was stated 
to bea decree und semething which we 
are now informed was intended to be the 
decree tepresented by the order in Council 
made by His Majesty on January 23, 
1930. The proceedings initiated by Messrs. 
H. N. Dutta & Co. took place by virtue of 
the provisions of r. 18 of O. XXI, Civil Pro- 
cedure Uode, which rule is as follows: 
“Where a decree or, if a decree has been passed 
*Vide 123 Ind, Oas. 545.1 Bd] 
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jointly in favour of two or more persons, the 
interest of any decree-holder in the deoree is trans- e 
ferred by assignment in writing or by operation 
of law, the transferee may apply for execution of 
the decree to the Oourt which passed it, and the 
decree may be executed in the same manner and 
subject to the same conditions’as if the application 
were made by such decree-holder.” 


We may take it for the purpose of this 
ease that if there had been a valid assign: 
ment of the decree or ofa decree, Messrs. 
H. N. Dutta & Co. could have taken 
advantage of the provisions of that rule. 
They could also have taken advantage of 
the provision which enables the Court to 
transfer a decree from itself to another 
Oourt for the purpose of execution, Those 
provisions are contained in s. 39, Civil 
Procedure Code, which says: 

“The Court which passed a decree may, on the 


application of the decree-holder, send it for execution 
to another Court ;” 


and then are set out the conditions in 
which that can be done The learned 
Judge in the course of the judgment which 
is to be found under the serial number of 
orders or proceedings No. 13, and under 
date February 23, 1935, amongst other 
things, said.: 

“For the aforsaid reason and also in view of the 
poe of s. 39, Civil Procedure Code, I therefore 
old that the opposite party's prayer for transfer 
of the decree to the Original Side of the Hon'ble 
High Oourt for execution is not maintainable.” 

Now ‘the aforesaid reason’ referred to 
by the learned Judge in this: under the 
decree of March 31, 1924, that is to say 
under the original decree in the partition 
suit brought between tke Mitras and 
Tarubala Dassi, the defendant was entitled 
to receive a sum of Rs. 1,400 per month 
by way of maintenance, and that sum was 
due to her as from September 3, 1993, 
from the Mitras who were of course the 
original decree holders. In course of time 
the amount due to the lady had risen to 
the large sum of Rs. 70,000. So the 
learned Subordinate Judge held that the 
Mitras could not have obtained execu- 
tion against Tarubalea Dassi in respect of 
the costs which she owed to them and 
which at the most smounted to some- 
thing like Rs. 10,000, because she wag 
entitled to a set-off of a proportionate 
part of Rs. 70,000 and if the Mitras could 
be met by such a plea, equally so the 
assignees from them, Messrs. H. N. Dutta 
& Oo, could be met by a similar plea on 
the part of the judgment debtors. In 
those circumstances the learned Subordi- 
nate Judge came to the conclusion that 
the provisions of s. 49, Oivil Procedure 
Code,.came into operation and that the 
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judgment-debtors could take advantage of 
those provisions as an answerto the case 
which was being but forward by Messrs. 
H N. Dutta & Oo. Section 49 says: 

“Every transferee of a decree shall hold the 
same subject to the equities (if any) which the 
judgment-debtor might have enforced against the 
original decree-holder.” 


Mr. Bose appearing on behalf of Messrs. 
H.N. Dutta & Co. has objected to the 
course adopted by the learned Subordinate 
Judge in dealing with the question of 
equities at all when the matter was before 
him. Mr. Bose has invited us to say that 
as regards that matter any decision at 
that stage was, to say the least of it, pre- 
mature. The question whether a set-off 
can be taken into consideration or not can 
only arise at the time when a decree is 
actually being put into execution. As to 
the decree with which we are concerned, 
there never was 28 stage at which the 
decree was put into execution, because it 
would have been executed if at all, by the 
Court to which Messrs. H. N. Dutta & Co, 
was seeking to have ittransferred. With 
those contentions of Mr. Bose we are dis- 
posed to agree. We think if was not 
necessary for the learned Subordinate 
Judge to have discussed the question of 
equities at all. It may well be, however, 
that even if there had been a valid as- 
signment of a decree, it was still quite open 
to the learned Subordinate Judge to exer- 
cise a discretion whether or not the con- 
ditions set forth in s. 39 obtained. I 
think it was quite open to him to say that 
they did not, because the word used in 
the section is the word ‘may’ in connection 
with the word ‘send’ and not the word 
‘must’ or ‘shall’. In other words, the pro- 
visions of s. 39 sre permissive and not 
mandatory. But we think it wss not 
necessary that the learned Judge should 
have granted the application of Tarubala 
Dasi upon that sort of basis, as we are 
quite satisfied that there was a far more 
fundamental and fatal objection available 
to the lady. Weare assured by Dr. Basak, 
and indeed it appears that a point was 
taken though it is not discussed by the 
learned Subordinate Judge, one which we 
think is of paramount and indeed conclu- 
sive importance in this matter. That 
point is this: that under the terms of the 
indenture of December 18, 1931, it con- 
tained no assignment of any decree or any 
patt of a decree. If the instrument had 
purported to assign a part of a decree, 
any such purported assignment would, in 
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our opinicn, have been inoperative. But 
there is no assignment of that kind and 
no assignment of any decree at all. The 
material part of the instrument appears 
at p. 38 of the paper-book. It is in these 
terms: 

“The party hereto of the second part doth hereby 
assign and transfer unto and to the said agsignees 
all the said sum of pounds six hunded fourteen 
and eleven pence only and rupees thirty-six and 
annas eight only and rupees two thousand and 
rupees six hundred and eighty-seven and one anna 
so payable by and recoverable from the said Sree- 
matt Tarubala Dassi ae aforesaid under and by 
virtue cf the said decrees and orders including the 
hereinbefore recited decree and order of His 
Majesty's Privy Council and the full benefit and 
advantage of the said four sums of money or any 
Other sum at which any of them be taxed and 
passed respectively and the estates, rights, titles 
and interests, claims and demands of the assignors 
therein and thereto, respectively.” 

Mr. Bose has asked us to hold that 
those words are sufficient to transfer to 
Messrs H. N. Dutta & Oo. the benefit of 
the order in Council made by His Majesty 
on January 23, 1930. In our view that 
is not the position. There are no words 
in this indenture which purport to assign 
the order in Council or which can be 
properly regarded as an assignment of a 
decree, nor are there any words assigning 
the other decrees enumerated in the docu- 
ment or any of them. What the document 
does iD our opinion is to assign the bene- 
fit of a debt due from Srimati Tarubala 
Dasi to the Mitras. It may well be that 
so far as the docament does that, it is 
good and valid im law and Messrs. H. N. “ 
Dutta & Oo. may still have available 
other and more appropriate remedies. 
But it is abundantly clear to my mind 
that they never obtained any assignment 
of any decree which they, as assignee 
decree-holders (if they may be so des- 
cribed) can put to execution. Therefore 
they never were in a position to ask the 
Subordinate Judge at Hooghly or any 
other Judge or Court to transfer a decree 
from that Oourt to this Court. That indi- 
cates the point whichI have described as 
fundamental and fatal. In my opinion it 
is a complete answer to the contentions 
of Messrs H. N. Dutta & Oo. in connec- 
tion with their application for the transfer 
of a decree from Hooghly to Caleutta. That 
being so, the learned Subordinate Judge 
was quite right in allowing the application 
of Srimatt Tarubsal Das: as the objector 
and in dismissing the application of 
Messrs. H. N. Dutta & Co. as the alleged 
assignee of the decree. 

We desire, however, to make it clear 
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that in our opinion the reasons given by 
the learned Judge for taking the course he 
did ought not- to be allowed to stand in 
the way of Messrs. H. N. Dutta & Co: in 
their pursuit of other remedies upan the 
basis of the indenture of December 18, 


1931, should they be advised to take. 


other steps in the matter. 
dismissed with costs. 
-Edgley, J.—I agree. 
8. 


This appeal is 


Appeal dismissed. 
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, LAHORE HIGH COURT 
Second Oivil Appeal No. 452 of 1936- 
November 11,1936° “ = | 
ADDISON AND Din MOHAMMAD, JJ. - 
MIHAN SINGH AND OTHHRS— 
PLAINTIRES-—-APPRLLANTS: 


versus 
RAM SINGH AND-OTHERS— DEFENDANTS 

. —RBSPONDENTS 

Custom (Punjab)—Succession—Ferogepore District 
—Right of  pattidars—Alienation widow— 
Daughter colluding—Suit by pattidars to aet tt 
astde—-Maintatnabtlity— Burden of proof—Cusiom at 
variance with riwaj-i-am. : 

In village Khai, Tehsil Moga, Ferozepore District 
a widow has simply a life tenure in the property 
of her husband. After the death of the widow and 
of her daughter and her line (if any) the pattidare 
are entitled to succeed. Where the daughter has 
colluded with the widow in alienating the property, 
the patttdars are entitled to bring a suit claiming 
that they are not affected by the alienation on the 
ground that the alienees are not collaterals or rever- 
sioners. Sardar Sarup Singhv. Sundar (1) and 
Umra v. Karim Bakhsh (3), followed. 

The burden is always on the pereon who alleges 
that the custom is different to that stated in- the 
riwajt-am Beg v. Allah Ditta (3), applied. 

Messrs. Roop Chand and R. L. Anand I, 
for the Appellants. 

Mr. Nawal Kishore, 
No. 1. 

Addison, J.—The plaintiffs in this case 
were some of the pattidars of village Khai 
of Tehsil Moga in the Ferozepore District, 
the other pattidare being impleaded as 
defendants. The house and land in dispute 
belonged to Fateh Singh who died without 
male issue leaving a widow, defendant No.1, 
Musammat Ratno. It is clear that under 
custom she had simply a life-tenure in the 
property. Nevertheless, she gifted it to 
defendants Nos. 2 and 3 on the ground that 
they were her husband's near collaterals, 
The plaintifs representing the pattidars of 
the village brought this snit on the ground 
that defendants Nos. 2 and 3 were not 
collaterals or reversioners of Fateh Singh 
and that, therefore, the plaintiffs were not 
hound by the gift after the death of the 
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widow. They asked for a declaration to 
this effect. The trial Gour: held that they. 
were entitled to bring the suit although it 
was admitted that Musammat . Premo, 
daughter of Fateh Singh, had a preferential 
right to succeed to the dispated property. 
The plaintiffs, it was hsld had a right to 
bring the suit because Musammat Premo 
had consented to the alienation and had, 
therefore, precluded herself from suing to 
It was further found that the 
donees were not collaterals of Fateh 
Singh and that under custom all the 
pattilars were entitled to succeed after 
the death of Fateh -Singh and that of 
Musammat Premo and her line. A decree 
was, therefore, granted by the trial Court to 
the effect that the alienation would not affect 
the rights of the pattidars to succeed 
whenever the succession to them opened 
out. 

There was an appeal to the District Judge 
who merely held that under custom the 
patitidars were not entitled to succeed as the 
patti was not homogeneous, As this meant 
that the suit failed, he did not decide whe- 
ther the donees were collaterals. He 
granted 8 certificate for a second appeal 
unders 41, Punjab Courts Act, and itis 
now before us. The appeal must be ac- 
cepted The answer to question No 63 of 
the Customary Law of Ferozepore District, 
1914, is that the estate of a man who dies 
intestate leaving no relations will first 
become shamilat thulla;if there are no 
thullas, shamtilat patti; and if there are 
no pattis, shamilat deh. One of the iun- 
stances quoted under this answer is Sardar 
Sarup Singh v. Sundar (1). In that case it 
was held that the land became shamilat of 
the patti when a man died intestate. without 
leaving any relations. Another similar case 
is Umra v. Karim Bakhsh (2) althoughit arose 
in the Ludhiana District where, however, 
the riwaj-t-am was exactly the same as in 
the present case. It was there held that a 
patitcar who had purchased his rights in the 
patti had'an equal right of succession with 
the other patttdars who were owners from 
the beginning. It was there said that 
the riwaj-i-am conferred the right of 
succession upon the patitdars, pure and 
simple. This is so here also. Since the 
Privy Oouncil decision in Beg v. Allah Ditta 
(3) the burden is always on the person who 
-G}9 P R 1888. 

(3) 16 PR 1913; 14 Ind. Oas. 492; 86 P L R1913. 
(3) 45 P R1917; 38 Ind. Oas. 334; A I R1916 PO 
129; 44 I A 8% 44 0749; 21 M LT 310, 32M L 
J 615; 19 Bom L R 388; 15 AL J535; 210W N 
842; 26 O L J175 (P O). 
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alleges that the custom is different to that 
stated in the riwajetam, It may be noted 
here that the answer to question (1) of sub- 
s. /F)ofs. lof the 1890 Oustomary Law of 
this District was the same. No instances 
to the contrary have been proved. We 
are aware that tbere are certain ralings in 
which it bas been said that where the 
patti is not homogeneous, the pattidars are 
not entitled to succeed, but this was before 
the decision of the Privy Council referred 
to. We,therefore, do not attach any ime 
portance to them. It follows that after the 
death of the widow of Fateh Singh and of 
her daughter Musammat Premo and her 
lino (ifany), the plaintifs are entitled to 
succeed under custom. As Musammat 
Premo colluded with the donor, the plaintiffs 
were entitled to bring the present suit as 
there is nothing on the record to show that it 
is speculative. 

' We must, therefore, accept the appeal, 
set aside the decision of the District Judge 
and remand tte appeal to him to decide 
the other questions arising therein; for 
example, whether the donees ere collaterals 
of Fateh Singh, in which case undoubt- 
edly they would be preferential heirs to 
the pattidars and the suit would fail. The 
court-fee on the appeal in thie Court will be 
refunded and other costs will abide the 
event. 

N. Appeal accepted, 


— re 


OUDH CHIEF COURT 
Second Civil Appeal No. 102 of 1936 
April 4, 1938 
YORKE, J. 
SAIDU DDIN—PLaintrpPp—APPBLLANT 
VETEUB 
GANGA PRASAD AND ANOTHER 
-RESPON DENTS 
Wajib ul-arz—Interpretation— Rules as to—Oustom, 
if canbe enlarged by probable inferences — House 
butlt by raiya—Raiya having right to sell material 
and right to gift away right of occupation—State- 
ment, tf canbe interpretated as giving him right to 
sell house with unrestricied right of occupation. 

Where the Courts are to read a wajtb-ul-are as 
establishing custom, they are not entitled to put on 
the terms of that wajıb-ul arz any inferential con- 
struction The terms of the custom cannot be con- 
sideredin the ordinary way to go beyond what is 
actually stated in the wajtb-ul-are. A custom as it 
appearsin & (ee set is not to be enlarged by 
means for probable inferences. 

The wajtb-ul-arg ofthe village Patauli in Serai 
contained a provision that ifthe landlord contributes 
towards the construction of a house by a riaya 
in the shape of materials, such a riaya has no right 
tosell the materials in the house or to allow any 


+ 


other person to live in it. On the, other hand if any, 
riaya builds a house from his own money, he has a 
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right tosell the materials thereof and can give it to 
any one for living in it. This provision ran as fol- 
lows in Urdu: us ko ikhtiar farokht amla makan 
ka hat aur dusare shakas ko waste rahne ke de sekta 


$: 

Held, that the custom laid down in the wajib-ul-ars 
was that the riaya who had constructed a house at his 
own expense (and of course his successor) had only - 
two rights (1) right tosell the materials,and (2) the 
right to make a gift of the right of occupation. 
These two separate rights were not combinable 
so as to produce a third right of sale of the 
unrestricted right of occupation. Had it been in- 
tended by this wajib-ul-ars that the custom of 
sale of the right of occupation existed, there was 
no need for the distinction between ikhtiar 
farokht amla makan ka onthe one hand and the pro- 
Vision that the tenant could ‘give’ to another, person 
the right of occupation on the other. Oonsequently 
Where the house had been built by the riaya from 
his own moneys he could not sell it absolutely for 
purposes of occupation. 


S. ©. A. against the judgment of the 
Additional Sub Judge, Unao, dated De- 
cember 18, 1935, reversing the decree of 
the ee Safipur at Unao, dated March 
17, 1935. 


Mr. M. Hafeez, for the Appellant. 
is Mr. Hakim Uddin, for Respondent 

0. l. 

Judgment.—This is a second appeal by 
one Saiduddin plaintiff, zamtndar of Serai, 
a hamlet of village Palauli. One Sita Ram 
was the riaya in occupation of a house 
situated in plot No. 538 of which the 
plaintiff was the zamindar: The plaintiff's- 
predecessors had allowed the ancestors of 
the said Sita Ram to build a house. On. 
the death of Sita Ram, his widow Musam- 
mat Chandan Kuar. succeeded to him in 
occupation of the house and in January 
1932, this lady sold the house describing 
it as the house situated in- plot No. 538 to 
the respondent Ganga Prasad. This was a 
sale outright of the house with the right 
of occupation thereof. The plaintiff 
zamindar Saiduddin thereupon instituted a 
suit for possession and ejectment of the 
vendee relying on custom as stated in the 
wajib ul-arz, of the village. The defence 
nlso relied upon custom as stated in the 
wajib-ul-arz interpreting the custom there- 
in stated as giving an unrestricted right 
of transfer both of the materials and of the 
right of residence. The ləarned Munsif 
decreed the plaintiff's suit, but the lower 
Appellate Court has come (to a different 
interpretation of the wajib-ul-vrz and has 
held that the respondent by his purchase 
has gota right notonly in tne materials 
of the house in question but also a right 
to live in that house under the custom 
recordéd in the wajib-ul-arg by virtue of 
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his having purchased this house as a house, 
and which the respondent No.2 was fully 
competent to.transfer. 

The essential question in the present 
case then is one of interpretation of the 
wajib ul-arz of the village. There was also 
before the trial Court some oral cvidence, 
but this evidence, as it appears, really 
amounted to evidence that there were no 
instances of the exercise of the right 
claimed by the vendee and the lower 
Appellate Court has not considered that 
evidence at all and no reliance has heen 
placed upon it here asindeed in second 
appeal is natural. 

As regards this -wajib ul-arz the terms of 
it are for practical purposes free from 
dispute. The wajib-ul arz provides that if 
the landlord contributes towards the con- 
struction of a house hy a riaya in the shape 
of materials such a riaya has no right to 
sell the materialsin the house or to allow 
any other person to live init. The present 
case was not cne in which the house was 
said to have been constructed with the help 
of the gamindar. On the other hand the 
wajib-ul arz further provided that if any 
maya builds a house from his own money, 
he has aright to sell the materials thereof 
and can give it to any one for living in 
it. This provision runs as follows in 
‘Urdu: us ko ikhtiar farokht amla makan 
ka hat aur dusare shakas ko waste rahne 
ke de sekta hai. It appears to me that what 
this wajib ul-are does isto give the riaya, 
“who has constructed a-house at his own 
expense, first aright tosell the materials; 
„and secondly, a right to give the house to 
-a second person forthe purpose of living 
‘in it. These are two separate rights and 
the presence of .the word “or” does not 
mean that these two rights can be com- 
bined. 

To facilitate the interpretation of this 
wajtb-ul-arz, Copies of three judgments 
of the Court of the Judicial Commissioner 
‘were produced either in the trial Oourt 
cr in the lower Appellate Court and copies 
of the wajib-ul arz, on which each of these 
Judgments was founded, were also filed. 
The lower Appellate Court has sought for 
distinctions between the provisions of thoge 
wajib-ul-arzes, but we may take it that 
for practical purposee the r<levant provi- 
sions of the three wajib-ul-arzes are 
identical. The first of these cases was 
‘decided by Mr. Ohamier as Judicial 
Commissioner in 1908. The relevant por- 
tion of the judgment runs as follows : 

“Ihe wajib-ul-are contains several provisions 
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“Dy 


641 


regarding the rights of pereéns who build houses 
in this village. The provision relevant to this cage 
is tothe effect that a tenant who builds a house 
with the consent of the landlord at his own expensa 
may, besides living in it himself, sell the materials 
of the house or allow any one else to live in jt 
If such a tenant, i} understand is tO mean a 
tenant who has built a house at his own expense) 
runs away from the village or goes away, the 
landlord becomes the owner of the house. It ig 
quite clear that according to this provision which 
is- admittedly ‘binding upon the parties, the first 
defendant was not entitled to sell the house to the 
second defendant at all Boththe Oourts below are 


“ agreed upon another question” (with which I am not 


concerned in the present case). 


- Learned Counsel for the reg 
points out that the judgment in aap 
did not involve any decision on the inter 
pretation of this particular part of the 
wajib-ul-arz because it was evidently not 

put learned Judicial 
Commissioner. That is certainly go, but 
at worst thisis a clearinstance of how a 
wajib-ul-arz in almost identical terms with 
the persent wajtb-ul-arz has been interpreted 
ethen Highest Court in Ondh cna 
former occasion. 

The second case on which reliance is 
placed isa judgment of Pandit Kanhaiya 
Lal, Second Additional Judicial Oom- 
missioner, dated February 11, 1920. 
There also the condition was that if a tenant 


‘builds a house at his own costs, he can sel] 


{he materials or, if he likes, allow another 
to occupy it in his place. The learned 
Additional Judicial Oommissioner inter- 
preted this wajib ul-arz in this manner 
that he said: The wajib-ul-arz practically 
gives an option to the riaya either to vacate 
the land by selling the materials cr to 
make over the house to another person for 
residence on the same terms cn which he 
himself had occupied it. It appears that 
the learned Additional Judicial Commis- 
sioner interpreted this as giving to the 
riaya an uniestricted right of transfer of 
the house, although he has not stated 
that inference in words. The inference is 
more clearly stated in the third judgment 
a judgment which is headed: “In the 
Court of the Judicial Oommissioner of 
Oudh,” but described as decided by Mr 
Wazir Hasan as Justice Hasan: pre- 
sumably, therefore, it was decided after this 
Oourt was instituted. The judgment in thig 
case was founded cn the wayjib-ul-arz 
Ex. B. which isin markedly similar terms 
as the wajib-ul-arz in the present cage, 
It provides that in the case of a tenant who 
has built a house at his own cost, us ko 
ikhtiar hai kt chahe amla makan farokht 
kare chahe dusre shakas ko waste rahne ko 
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_materials of the house or he may give it to 


other to live. The learned Judge 
remarked that “the sale in that case (as also 


‘the sale in the present case) does not 


purport to be a sale of the materials only. 


[t is asale of the house,” He goes on to 
say that 
“according to the wajib-ul-ars of the village, a 


tenant of the class to which Musammat Kunsilla 
was agreed to belong has not only the right to sell 
the materials of the house but is also given the 
additional right of substituting another person in 
his place in occupation ofthe house. This amounts 
to a right of transfer ofthe enjoyment of the house 
in cther words of the occupation of it, and if this 
right could be transferred gratuitously, I see no 
reason why it cannot be transferred for considera- 
tion. The sale made by Musoemmat Kunsilla in 
favour of the defendant, therefore, amounts to the 
transfer of the mere right of occupation of the 
house in favour of the defendant, and as stated 
pore she had a right to make such a trans- 
er”. ' 


With the greatest respect it appears to me 


that there is room for doubt about the sound- ~ 


ness of this view. What the learned Judge 
has said is that from the existence of rights 
(a) aud (b) given by the wajth-ul-arz, we 
are entitled toinfera third right which is 
an unrestricted right of transfer of the right 
of occupation of a house by the maya toa 
third person. On behalf of the appellant 
the main contention in the present case is 
that this is not a proper method of inter- 
pretation of a wapib-ul arz and it certainly 
appears to me that where we sre to read a 
“wajib-ul-arz as establishing custom, we are 
not‘ entitled to puton the terms of that 
wajib ul-arz any inferential” construction. 
The terms of the cusiom Gannot be consi- 
-dered in the ordinary way to go beyond what 
is actually stated in the wajib-ul-arz. This 
point has not come up before this Court in 
connection with a case of the present kind 
before, but we find that for example with 
-reference to the exclusion of daughters and 
widows from rights of succession, the ques- 
tion of the interpretation of wajtb-ul-are 
has often come up, and the view taken 
im recent cases has, I think, been that a 
-custom as it appears ia a wajibularz is 
not to be enlarged by means for probable 
‘inferences. To my mind the custom laid 
down in the present wajtb-ul arz is that the 
riaya who has constructed a house at his 
own expense (and of course his successor) 
has only two rights (1) right to sell the 
materials, and (2) the right to make a gift of 
the right of cccupation. These are two 
separate rights which are not combinable so 
as to preduce a third right of sale of the 
right of occupation. Had it been intended 


oes uibneai v. BALI rat (LAH) 
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by this wajib-ul-arz that the custom of sale 
of the right of occupation existed, there 
was no need, so far as Iam able to see, 
for the distinction hetween ikhtiar farokht 
amla makan ka on the one hand and the 
provision that the tenant can ‘give’ to 
another person the right of occupation on 
the other. In my opinion, therefore, the 
interpretation put upon the wajib-ul-are by 
the lower Appellate Court is incorrect. 
The plaintiff's suit was rightly decreed by 
the trial Court and the trial Court's decree 
must be restored. 

I allow this appeal with costs, accordingly, 
set aside the decree of tha lower Appellate 
Court and restore the decree of the trial 
Court. The appellant will get his costs of 
the lower Appellate Court also. 

D. Appeal allowed. 


me 


LAHORE HIGH COURT 
Letters Patent Appeal No. 53 of 1934 
January 21, 1937 
ADDISON AND DIN MOAAMMAD, Jd. 
MUNSHI AND OPTHERS-—-DRERENDANTS 
— APPELLANTS 
vETSUS 
BELI RAM AND OTHERS —P LAIN TIPPS 
—RgsPonprxts 
Co-sharers—Tenancy-tn-common—Suit by five per- 
. sons for possession of share tn land digmtssed—Appeal 
` by four only-—Suit, if can be decreedin favour of all— 
- Adverse possesston—Absentee co-sharer — Possession 
xof one co-sharer is possession of all — Co-sharer in 
- possession must prove overt.acttoknowledge of 
absentee co-sharer for adverse possession against 
him. a -~ Mon 
Five persons brought a suit for possession of a 
share ofland. The parties followed custom and each 
one was entitled to his specific share as a tenant-in- 
common and not ag joint tenant. The suit was 
dismissed but an appeal was preferred by four of 
them only. The Appellate Court decreed the suit 


an toto: 

Held, that the suit should have been decreed to the 
extent of the shares of the four appellants only and 
not tn toto. 

The possession of one co-sharer mast be deemed to 
be the possession of all other co-sharers, and inorder 
to defeat the title of absentee Cco-sharers, it 1s for the 
co-sharer in possession to prove that by some overt 
act he converted his possession into adverse posses- 
sion to the knowledge of the other co-sharers, Beli 
Ram v Munshi (2), relied on. Buta Singh v. Murad 
Ali (1) and Arora v. Mohra (3), dissented from. 

L. P.A. from the decree of Jai Lal, J. 
dated March 15, 1934. l Mr 

Messrs. Shamair Chand and Chiranjiva 
Lal Aggarwal, for the Appellants. 

Messrs. Mehr Chand Mahajan and Vishnu 


Datta, for the Respoudents. 


Addison, J—The plaintiffs sued for 
possession of a one-third share of the land 
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comprized in certain specified field num- 
bers, alleging that they were’ the descen- 
dants and heira of perscns who were re- 
corded as absentee proprietors. On behalf 
of the defendants it was pleaded that 
there had been abandonment and that in 
any case the suit was time-barred. The 
trial Court and the District Judge on appeal 
held that there had been no abandonment. 
The District Judge further found that 
there had been no overt act done by the 
defendants to the knowledge of the plain- 
tiffs which would start adverse possession 
running, but following Buta Singh v. Murad 
Alt (1), ke held that, though an absentee 
co sharer himself could recover- possession 
on his return, yet the limitation period 
allowed to an immediate heir of the ab- 
spentee was twelve years from the date of 
_the absentee’s death. For this reason he 
held the suit to be barred by time, as had 
the trial Judge. The suit was, therefore, 
dismissed and so was the appeal. 

There were five plaintifis, Beli Ram, 
Kanshi, Parso, Khazano and Mangtu. 
These five were appellanis before the Dis- 
trict Judge as well. Being dissatisfied 
‘with the District Judge's decision, the 
first three plaintifs and Ram Ditta, 
Munshi and Phula, the sons of the fourth 
plaintiff Khazano preferred a second appeal 
to this Court. Mangtu, plaintiff No. 5, and 
appellant before the District Judge, did not 
prefer an appeal nor was he made a res- 
pondent. The parties follow custom and 
each one is, entitled as a tenant-in-common 
and not as a joint tenant to his specific 
Share. -The appeal, therefore, could not 
have been instituted for the benefit of 
Mangtu even if Le had been made a res- 
:pondeni, as it was his duty to appeal 
against the decision of the District Judge, 
This was not noticed when the appeal 
came for hearing before a Single Judge of 
this Court. He accepted the appeal and 
decreed the suit in toto in favour of the 
first three plaintiffs and the sons of plain- 
tiff No.4. This is evidently wrong and the 
suit should only have been decreed to the 
extent of the shares in the land to which 
Beli Ram, Kanshi, Parso and Khazano 
were entitled. This appeal under the 
Letters Patent must be accepted to this 
extent and the decree of the Single Judge 
of this Ocurt set aside with respect to 
Mangtu's share. Mangtu has been proved 
to be alive, for he was served as a respon- 
dent in this Letters Patent Appeal which 

(1) A I R 1929 Lah, 276; 116 Ind. Cas, 310; Ind, Rul. 
(1929) Lah, 486. 
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is against the decision of the Single 
Judge. i 

Before the Bingle Judge, the question of 
abandonment was not raised, and it was 
admitted before him that there was no 
overt act of those in possession which 
amounted to notice to the plaintiffs that 
the possession of the former had become 
adverse to the latter. ie, therefore, held; 
see Beli Ram v. Munshi (2), that the pos- 
session of one co-sharer must be deemed 
to be the possession of all other co-sharers, 
and in order to defeat the title of ab- 
sentee co-sharers, it was forthe co sharer 
in possession to prove that by some overt 
act he converted his possession into ad- 
verse possession to the knowledge of the 
other co sharers. This means that he dis- 
approved of the decision in Buta Singh v. 
Murad Ali (1), and did not follow it. 
Before us, an attempt was made to argue 
that abandonment had been established. In 
the settlement of 1890 it was recorded 
that certain persons were absentees and 
that the co-sharers in possession were 
holding the land on behalf of them and 
that the absentee owners would be entitled 
to be restored to possession on their 
return by paying losses and the value of 
improvement. In 1904, however, the 
co-sharers in possession applied to the 
Revenue Authorities to strike off the names 
of the absentee owners and this was done 
by mutation in 1908. An attempt was 
made to serve the absentee owners by 
letters but these letters were not dehvered 
as apparently .the owners, whcse names 
were given in the settlement record of 1890, 
had died. There are authorities of thig 
Court that an absentee cannot take ad- 
vantage of an agreement in bis favour if 
his conduct has been such as to evince 
an intention to relinquish the ownership 
of the land which once belonged to him. 
But the question of abandonment is pri- 
marily one of fact and for that reason as 
well as for the reason that this was not 
raised before the Single Jucge, it cannot 
be agitated before us. 

This leaves the question of adverse pos- 
session. On ihe nding that thero had 
been no abandonment and that the co- 
sharers in possession were holding cn 
behalf of the absentees, it necessarily 
follows that the decision of the Single 
Judge is correct; for there was no overt 
act done by the co-sharers in possesgicn 
to the knowledge of the absentees, thig 

(2) 15 Lah. 907; 154 Ind. Oas. 983; AI R 1934 Lah 
456; 37 PL R195; 7 RL 621, f 
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being also adnfitted before the Single 
Judge. This means that the suit was 
“ properly held to be within time unless the 
decisicn in Buta Singh v. Murad Alt (1), 
ia correct. This decision appears to be 
based on Arora V. Mohra (3), and certain 
-other decisions. In that case the absentees 
whcse names were recorded had died and 
their sons brought a suit more than twelve 
years after their death, It was held that 
-the suit was barred by limitation as the 
recorded absentses had died twelve years 
before suit. These decisions, however, do 
not appearto us to becorrect. If the co- 
sharers in possession were holding on 
behalf of the absentees and no abandon- 
ment was established, it necessarily fol- 
lows that they were also holding on behalf 
of their heirs after their death unless some 
‘overt act is proved. In the present case, 
it ia admitted that there was no overt 
act We, therefore, endorse the decision 
of the Single Judge. For tke reasons 
given, we accept the appeal only to the 
extent of Mangtu’s share in the land im 
suit and dissmiss the suit so far as it refers 
to his share. This is a suitable case in 
which the parties should bear their own 
costs throughout and we so direct. 
g. Appeal partly allowed. 
(3) 114 P R 1880. 


BOMBAY HIGH COURT 
Oross-Appeals Nos. 62 and 78 of 1935 
August 16, 1937 
BARLBR AND Maox.in, JJ. 
NARAYAN BALWANT JADE— 
DEFENDANT — APPHLLANT 


VETBUB 
SHANKAR WAMAN GOVAIKAR 
AND OTHEKS—~ PLAINTIFFS— RespoNDBNTS 

Easement — Acquisition — Light and atr through 
window in wall belonging to clatmani and another— 
Such easement, tf can be acquired. l 

A person cannot acquire an easement of light and 
air through window in a joint wall belonging to him- 
gelf and to the owner of the other premises, since the 
essence of an easement 18 that it should bea right 
over property belonging not to the owner but to 
someone else. n 

O. A. against the decision of the 
Assistant Judge, Batara, in Appeal No 355 
of 1933. : 

Mr. S. Y. Abhyankar, for the Appellant. 

Mr. P. B. Gajendragadkar, for the Res- 
pondent (Shankar). 

Macklin, J.—These are  cross-appeais 
from an crder of the Assistant Judge of 
Satara passed in appeal remanding the case 
for the determination of the fact of an 
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easement claimed by the plaintiffs. The 
plaintiffs objected inter alia to the finding 
of fact that the wall through which the 
plaintiffs claimed an easement of light and 
air over the defendant's property for the 
benefit of their own house was a joint wall, 
and the defendant objected to the finding of 
law that it was possible for the plaintiis 
to acquire an easement of light and air 
through the wall, having regard to the fact 
that the wall was a joint wall. The plain- 
tiffs had sued for the establishment of an 
easement of light and air through windows 
which they had built in the wall interven- 
ing between their house and the defen- 
dants land. The trial Oourt, relying upon 
Rajubhai v. Lalbhai (1), dismissed the suit 
simply on the ground that “an easement of 
light and sir through windows “opened in “a. 
joint wall cannot be acquired by prescrip: 
tion. The Assistant Judge who heard the 
appeal preferred to disregard this authority 
on the ground that it contained no discus- 
sion of the law; and he held that the 
nature of the apertures, whether joint or 


‘even the exclusive property ofthe defen- 


dant, was of no consequence. For this he 
relied on Bass v. Gregory (2), but on 
reading that case, [am unable to see how 
it supports the view of the learned Assistant 
Judge, since it only decides that in the 
special circumstances in Bass v. Gregory 
(2), the plaintiff's right to light and air 
through a particular aperture could be pre- 
sumed, and even that a lost grant could be 
presumed. : 

The question then is whether the Assis- 
tant Judge was right in refusing to accept 
the bald statement of law in Rajubhat 
v. Lalbhat (1). The difficulty in accepting 
it as authoritative lies in the fact that 
it is made without any clear expression of 
reasons. But upon a careful perusal of the 
case, I have ecme to the conclusion that the 
learned Judges who decided it based their 
decision somehow upon the power of the de- 
fendant to resist the opening of the window. 
But they only said (p. 1002*) : 

“There can be no question of easement as regards 
light and air in the case of joint property. Both 
parties were entitled to the tull ownership of this 
wall, ...1f the plaintiff opened apertures in the 
wall he could not acquire an easement of light and 
air through those windows over the defendants’ 
premises. lt wonld be open to the defendants to 


object to the windows being opened, and even if 
they did not file a suit and would not prevent 


5 (3) a oon L R 1000; 97 Ind. Oas. 691; A I R 1926 
om. 045. 
ry (1890) 25Q B D 481; 59 L J QB 574; 55J P 
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them from blocking the windows opened by the 


plaintiff so as to look over the defendants’ pre- 
mises.” 


There is no such word as “since” or 
“because” between the last two sentences: 
but the last sentence seems to be super- 


fluous unless it serves as a reason for the ~ 


first. But if it does serve as a resson for 
the first, and means that there can be no 
easement through windows in a joint wall 
because the defendant could have sued to 
have them removed or could have blocked 
them up, then the statement of the law here 
given is in apparent conflict with the recog-. 
nized , principle that there can be no eases 
ment except from user which is capable of 
being resisted either physically or in the 
Courts. This is the principle enunciated in 
Sturges v. Bridgman, (3), cited by Baker, J. 
in Marghabhai v. Motibhai (4). 

We have then to decide the case on 
general principles. The case in Marghabhat 
V. Motibhai (4), affords a useful parallel. 
The plaintiff was there claiming a right to 
the free access of light and air for his 
house over a stranger's property. He had to 
prove that he had enjoyed, light and air 
for, twenty years as an easement, and his 
difficulty was that between his tenement 
and the defendant's tenement, there was 
an intervening strip of land over which 
light and air had indeed come to his house 
but which was. owned not by the defendant 
exclusively but by him jointly with the 
defendant. It follows therefore that he 
enjoyed the light and air which came to 
him by virtue of his light in the interven- 
ing land as ajoint owner and consequently 
did not enjoy it as an easement since the 
essence of an easement is that it should be 
a right Over property belonging not to the 
Plaintiff but to someone else. The distinc- 
tion between that case and the case with 
which we are now dealing is one of degree 
only. There the question was whether the 
plaintif could get an easement through an 
intervening strip of land. Here the ques- 
tion is whether he can get an easement 
through an intervening wall. The principle 
is the same in each case, end I think, there- 
fore, that the decision in Marghabhai v. 
Motibhai (4), is correct and must be 
followed, and that the trial Court was right 
in dismissing the suit. The defendant's 
appeal No. 62 of 1935 must accordingly be 
allowed with costs. In view of this decision 
the plaintiff's Oross Appeal No. 78 of 1935 no 


(3) Sapte. 11 Oh. D 852; 48 L J Oh. 785; 44 L T 219; 
28 W R 200 


(4) 34 Bom. L R 1015; 139 Ind, Oas.571; AI R1932 
Bom. 513; 56 B 487; Ind, Rul. (1932, Bom. 503. 
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longer survives for decision and is dismissed 
without costs. The case is returned to the 
lower Appellate Oourt for decision in accord- 
ance with this judgment. 
D. . Case remanded. 


EEE aatinaa 


LAHORE HIGH COURT 
Oivil Revision Petition No. 804 of 1946 
February 8, 1937 


Balps, J. 
GIRDHARI LAL CHOPRA—Dgranpant 
—-PRBTITIONBR 


VETEUS 
Masses. SCALES ann ADAMS, Lro.— 
PLAINTIFR3——~OPPosITR PARTIBS 

Contract — O. I. F, —Inctdents of—Buyer, wher 
guilty of breach—Appropriation, when complete when 
documenta are to be delivered on payment of draft— 
Property in goods, if passes to buyer by mere accept- 
ance of draft—Property, tf can be re-sold unless it 

ses to buyer. 

vA nee of O. I, F. kind by a seller is performed 
by tendering tothe buyer documents, enabling him 
to obtain delivery of the goods. If the contract for 
sale provides for payment being made by a draft 
upon the buyer, the buyer is bound to accept the draft 
upon tender of the documents. Thedelivery he is 
entitled to against payment is not of the goods 
contracted for but of their symbol represented by the 
bill of lading and other documents. Upon payment 
he can upon arrivalof theship demandthe goods 
themselves and should these be not forthcoming or 
when forthcoming not be of the nature contracted for, 
all his remedies at law are open to him. If, therefore. 
s buyer fails to pay the draft and take delivery, he 
is clearly guilty ofa breach of the contract. Bubby 
Hurry & Co. v. Herte & Co. (l)and Balkishen Bashe- 
shar Nath v. Fazal Blaht (2), relied on. 

When the documents are to be delivered on payment 
of the draft, ‘appropriation’ is not «omplete until 
payment of the draft. Balkishen Basheshar Nath v. 
Fazal Elahs (2), relied on. 

In G. I. F. contracts the property in the goods does 
not pass to the buyeron the mere acceptance of the 
draft but passes only on the payment of the draft, 
There is no right of ‘re-sale’ under the law unless 
the property has passed to the buyer. Sunder Singh- 
Jit Singh v. Gulab Singh-Kalyan Singh (4), Balle 
Mal-Rakhamal v, Budhumal Prabh Deal (5), Kahn 
& Kahn of Delhi v. Premsukh Das-Rup Naran (6 
and Yule & Co. v. Mahomed Hassain (7:, referre 


to. | 

O. R. P. from the decree of the Add.tional 
Judge, Small Oause Oourt, Amritsar, dated 
October 9, 1936. f 

Mr. Shamsher Bahadur, for the Petitioner. 

Mr. R. C. Soni, for the Opposite Parties. 


Order.—The plaintifs sued in this case 
for recovery of Rs. 340 on acccunt of short- 
fallin the price of two cases of tweeds 
which the defendant had indented for, but 
which they had to re-sell owing io defend- 
ant’s failure to accept them. ‘The contract 
was admittedly of the type known as ‘ʻU. L 
F.’ The defendant's contention was that 
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the goods were not ofthe type contracted 
for, tbat- although he accepted the plaintiffs’ 
draft forthe price of the goods, he did so 
under coercion and that as he failed to pay 
the draft, the plaintiffs were not entitled 
according to law to re-sell the goods and ste 
for the short fall as the property in the 
goods had not passed to the defendant. 
Several other points were raised in defence, 
bat these appear to be concluded by findings 
of fact. The main point for decision, there- 
fore, is whether in the circumstances stated 
abcve the property in the goods had passed 
to the defendant and the plaintiffs were en- 
titled to re sell the goods and sue for the 
short-fall in price. 

The nature and incidentsof a O. I. F. 
contract are described in two rulings of this 
Court reported in Bubby Hurry & Co. v. 
Hertz & Co. (1), at p. 219,“ and Balkishan 
Basheshar Nath v. Fazal Elahi (2). It 
would appear therefrom’ that a contract of 
this kind by a seller is performed by ten~“ 
dering to the buyer documents, enabling 
him to obtain delivery of the goods. If 
the contract for sale provides for payment 
being made by a draft upon the buyer as 
in this case, the buyer is bound to accept 
the draft upon tender of the documents. 
The delivery he is entitled to against pay- 
mentis hot of the goods contracted for 
but of their symbol represented by the bill 
of lading and other documents. Upon pay- 
ment he can upon arrival of the ship 
demand the goods themselves and should 
these be not forthcoming, or when forth- 
coming, not be of the nature contracted 
for, all his remedies at law are open to 
him. If, therefore, a buyer fails to pay the 
draft and take delivery, he is clearly guilty 
of a breach of the contract. 

It was held in Balkishan Basheshar Nath 
v. Fazal Elahi (2) that the property in the 
goods passes to the buyer on payment of 
the draft. In that case also the draft had 
been accepted, but it was never paid. 
It was beld that mere acceptance of the 
draft without payment was not sufficient to 
pass title to the buyer. It was urged on 
behalf of the respondents that the goods 
had been ‘appropriated, and.there had been 
part-delivery and hence the title had pass- 
ed to the buyer. But there seems to be no 
force in the contention. As pointed out in 
Balkishan Basheshar Nath v. Fazal Elahi 


ae 4 Lah. 215; 73 Ind. Oas. 421; A I R 1928 Lah, 
(3) A I R 1927 Lah, 391; 1102 Ind, Oas 807; 28 P L 
344; 8 Lah. 173. 
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(2), when the documents are to be deliver- 

edon payment of- the- draft, -‘appropria- 
tion’ is not complete until payment of the ` 
draft. As regards part-delivery, it appears 
that three other cases had been accepted by 
the defendant. They were part of the same 
contract, but had been sent separately. In 
these circumstances, part-delivery does not 
appear to be tantamount to delivery of the. 
eae : cf. Illus. 5 to s. 34, Sale of Goods 

b 


In view of the propositions of law laid 
down in connection with O. I. F. contracts 
in Balkishan Basheshar Nath v, Fazal. 
Elahi (2), the contention of the learned 
Oounsel for the petitioner that the property 
in the goods had not passed to the peti- 
tioner on the mere acceptance of the draft 
appears to me to be correct. The docu- 
ments wereto be delivered on payment of 
the draft and if the draft had deen paid 
and the documents delivered, tke position 
would have been different. The learned 
Judge of the trial Court has relied upon 
Gopal Chand-Sham Lal v. Jacob Behrens & 
Sons (3), but that was a case ofa different. 
type, Wherein the claim was based on the 
Bijls of Exchange and not on any short- 
fallon re-sale. There seems to be ample 
authority in support of the petitioner's 
Counsel’s contention that there is no right of 
‘re-sale’ under the law unless the property 
has passed to the buyer: see, e. g Sundar. 
Singh Jit Singh v, Gulab Singh-Kalyan 
Singh (4), Balla Mal-Rakhamal v. Budumal- 
Prabh Dial (5), Kahn and Kahn of Delhi 
v. Premeukh Das-Rup Narain (6) and Yule 
& Co. v. Mahomed Hossain (7). These rulings 
have reference to s. 107, Oontract Act: 
but the position under s.46, Sale of Goods 
Act, also does not appear to be different. 
I, therefore, hold that the plaintiffs were 
not entitled to sue for the short-fall on re- 
sale. They were, however, (as is conceded 
by their learned OQounsel) clearly entitled 
to damages on account of the breach of 
contract, which has been established by the 
findings of the Oourt below. The only 
difference will be that damages will have 
to he assessed on the basis of the difference 
between the contract price and the market 
price of the goods on the date on which the 
breach took place: Yule & Co. v. Mohamed 


(8) A IR 1930 Lah, 640; 123 Ind, Oas. 118; 31 P L 
R77; Ind, Ral. (1930) Lah. 406. 
4) A IR 1927 Lah. 269; 100 Ind. Oas. 795. 
| AIR 1926 Lah, 94; 89 Ind. Oas. 409;1L0 


(8) AI R1931 Lah. 208; 134 Ind. Oas. 1110; Ind. 
Rul. (1938) Lah, 6. 
(7) 4.0194; LO W N71. 
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Hossain (7). However, as thereis no evi- 
dence on this point on the record, the case 


must be remanded. I accept the petition and _ with 


remand the case for re-decision in the light 
of theabove remarks, Ooststo follow final 
decision. Parties to appear before the trial: 
Court on February 26, 1937. 

S. „Case remanded. 
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RANGOON HIGH COURT 
Criminal Appeal No. 627 of 1937 
July 20, 1937 
. MACENEBY, J. , i 
NGA MYA AND ANOTHER—APPELLANTS 
VETEUSE on 
Tas KING—RegsponDsnt ~ l 
Oriminal trial — Evidence — Witness on enemical 
terms with accused—Falsity, if can be inferred— 
Confession—Admissibility of — Value of, against co- 
accnsed—Approver's evidence and confession of co- 
accused — Distinction between — Tainted evidence, 
meaning of --Confession ia not tainted unless shown 
be s0—Evidence Act (I of 1872), €. 30—Princtple of 
~—Oourt can only treat confession as lending assurance 
to other evidence against a co-accused, 


Gad 


‘Waa mya v: fou RING. (RANG) ° 947 
Judgment.—The two appellante have | 


been convicted, Nga Mya unders. 395 read 


Indian Penal Code, end sentenced each to 
suffer five years’ rigorous imprisonment. The 
prosecution story is that Maung Mya induced 
an agent of Bombay Cotton Mill to go out 
into the country with a large sum of 
money and then instigated his friends to 
attack the cart in which the agent was 
travelling and remove the money from 
him. Po Hsing is alleged to have been 
one of the actual dacoits. Maung Mya 
himself was in the 


included the evidence of Aung Baw to 
whom was granted a conditional pardon 


and who gave evidence on oath in the. 


case. Aung Baw is the brother-in-law of 
Maung Mya. Maung Mya himself made a 


confession which was duly recorded by a - 


Magistrate, although he has since retracted 
it. There was a certain amount of evi- 


dence to show that on the day before the ` 
dacoity Maung Mya had interviewed Po - 


s. 109 and Po Hlaing under s. 395, 


cart when it was, 
dacoited. The evidence for the prosecution , 


The enmity of the witness with the accused does ` ; 
not necessarily show that he has given false evidence’ Hlaing and 
hit may explain why he hae given evidence 


that on the night of the . 
dacoity at lanp lighting time Aung Baw 
and Po Hising were seen leaving the - 
village together. There was no reason , 
forthcoming as to why Aung Baw and . 
Maung Mya should falsely implicate Po 
Hlaing. It was alleged that the witnesses 
hie aha aa a oe who gave acme oo TO a F 
O DRA R state- Maung Mya and Po Hlaing were on bad | 
fr hie bene Gee gon icc SEE era, ge 3 terms with Po Hlaing and there seems to . 


at 
The exact Meaning of “tainted evidence” is not 
uite clear, whether it means that the person giving 
the evidence is tainted morally; or whether it means 
merely that he is a person on whose word reliance 
cannot be placed. Asregards an approver,-there is 
the fear that he is giving evidence in orderto save 


co-accused, this cannot be called tainted evidence for 
the same reason. A person making a confession does 
go deliberately and after having been warned solemnly 
by the Magistrate of the consequences.of making a 
confession and knowing that he may bé convicted 
thereon, 1f he still persists in his purpose and makes 


& Confession, the statements that he makes cannot bs - 


considered to be tainted statements unlessit be that 


they are tainted because he is an immoral person ` 


who has committed a criminal offence. But all im- 
moral persohs are not necessarily and always liars. 
It cannot be argued that because the confession is 
admissible, therefore it must be believed. In each 
case, it hasto be considered whether the confession 
is a true one, whether there are any circumstances 

suggest that it is false, or that some of the 
statements made therein are false. . Nga Aung Pev. 
er (1) and Aung Hla v. Emperor (2), referred 


‘All that a. 30, Evidence Act, provides is that the 
Court may take the confession of a co-acoused into 
consideration against the other oo-accused,j that 
is to say, that the Oourt can only treat a contession as 
len assurance to other evidence against a co- 

; Emperor yv. Lalit Mohan Chuckerbutty (3), 
relied on. 

Or. A. from an order of the Sessions Judge, 
Meiktila, dated May 16, 1937. 

“Mr. Kale, for the Appellants. 
Mr, E. W. Lambert, for the Crown. 


be a certain amount of truth therein. 

The most relevant evidence, however, is 
that of Maung Khon who saw Aung Baw 
and Po Hlaing leaving-the village together. 


Although it is true that he is at enmity | 
with Po Hlsing, this does not necessarily , 
show that he has given false evidence, | 


although it may explain why he has given 
evidence at all. The truth of his state- 
ment is to some extent confirmed by the 
fact that on hearing of the arrest of 


Maung Mya, he informed the headman, — 


who happened to be his brother-in-law, of 
what he had seen. It would be very 
remarkable that in giving false informa- 
tion to the headman, he should have -hap- 
pened to give information which both 
Aung Baw and Maung Mya had given to 


the Magistrate. Maung. Mya put up the. 


usual plea that the confession had been 
extorted from him, but there is no evi- 
dence to support this allegation: Po Hlaing 
brought evidence of alibi which, as the 
learned Sessions Judge has pointed out, is 
quite unsatisfactory. 


As regards Maung 
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, Mya, I can seb no reason why he should 
not be convicted on his own confession. 
The approver stated that before Maung 
Mya and he made the confessions they 
were in custody together and they con- 
sulted together. He says: : 

“Maung Mya and I had a consultation before we 
made our confessions and Maung Mya suggested 
that we should make it ...We had a consultation 
that night and we agreed to confess.” 

I can see nothing suspicious in this 
statement so far as the effect which 
Maung Mya’s confession can have on him- 
self, nor, in the circumstances of this case, 
do I see any reason why Aung Baw's 
Statement against Maung Mya should not 
be believed. Aung Baw is Maung Mya's 
brother-in-law and if Aung Baw Jamali 
took part in the dacoity, which in view of 
the articles which were found in his pos- 
session, seems to be certain, I can see no 
reason why he should falsely implicate 
Maung Mya, Itappears to me that Maung 
Mya was rightly convicted. As regards Po 
Hlaing, as I have already remarked, there 
is good corroboration of the statement of 
Aung Baw in the evidence of Maung Khon. 
It has not been shown that Aung Baw 
had any enmity against Po Hlaing and 
prima facie there is no reason why his 
evidence against Po Hlaing should be dis- 
believed. Section 30, Edidence Act, permits 
the Oouri to take into consideration against 
Po Hising, the confession of Maung: Mya. 
It might have been (but not I think in 
the circumstances of this case), Maung 
Mya and Aung Baw being brothers-in-law 
and having consulted together before they 
made their confessions, that the confession 
of Maung Mya does not very considerably 
strengthen the case against Po Hlaing; 
but the fact that Maung Mya has made a 
confession does tend to show generally 
that there is truth in the evidence of 
Atng Baw, 

T have been referred to certain cases 
relating to the effect of an accused's con- 
fession and the amount of corroboration, 
ifany, which a confession can be considered 
to give to an approver'’s evidence. In the 
latest case, Nga Aung v. Emperor (1) it 
was pointed out that the evidence of one 
approver is not corroborated by the evi- 
dence of another approver as evidence 
which is tainted cannot be corroborated by 
farther evidence which is also tainted. 
The consideration of the confession of a co- 
accused was, however, expressly omitted in 
this case. The only observation which was 


(1) 1937 Rang. 110; 169 Ind. Oas, 705; AI R 1987 
Rang. 209; 10 R Rang, 19; 38 Or, L J 785. 
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made is that it is governed by s. 30, 
Evidence Act, 1872. 
In Aung Hla v. Emperor (2) it was 


pointed out obiter that s. 30, Evidence Act, 


plainly provides that a confession of a co- 
accused might be taken into consideration 
against the accused, but it was remarked 
that such evidence being derived froma 
tainted source equally as the evidence of 
the approver was open to grave suspicion. 
It isnot quite clearto my mind what is 
the exact meaning of “tainted evidence” 
whether it means that the person giving 
the evidence is tainted morally; or whether 
it means merely that he is a person on 
whose word reliance cannot be placed. -As - 
regards an approver, ihere is the fear that 
he is giving evidence in order to save his 
skin and therefore that he is liable to make 
statements which are not true if he thinks 
they will be for his benefit. But as regards 
the confession of a co-accaused, 1 do net’ 
think we can call this tainted evidence for. 
the same reason. A person making a 
confession does so deliberately and after. 
having been warned solemnly by the 
Magistrate of the consequences of making — 
a Gonfession aid knowing that he may bè. 
convieted thereon, if- he still persists in 
his purpose and makes a confession,-I can-° 
not see how the statements that he makes 
can be considered to be tainted statements | 
unless it be that they sure tainted because 
he is an immoral person who has com-' 
mitted a criminal offence. But all immoral‘ 
persons are not necessarily and “always | 
liars. . : i E , 
I do not think it is possible to lay down” 
any general rule which- could bar out) 
consideration of the conféssion of Maung 
Mya in the present case. It is only a. 
matter of commonsense. No reasonable- 
person ever would argue that becauss the 
confession is admissible, therefore it must. 
be believed. In each case, it has to be con- 
sidered whether the confession is a- true 
one whether there are any circumstances 
which suggest that itis false, or that some, 
of the statements made therein are false. 
In- the present case there is nothing -to 
suggest that any of the statements made 
by Maung Mya in his confession are false, 
and in my opinion, there is no reason 
whatsoever why the confession should not- 
be taken into consideration in conjunction 
with Aung Baw's evidence against Po_ 
Hlaing; and the existence of this confes- 


(2)9 R 404; 135 Ind. Oas. 849; AIR 1935 Ran 
235; (1931) Or. Oas, 875; 33 Or. L J 205; Ind. R 
(1932) Rang. 65 (8B). 
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sion does, to my mind, make the case 

against Po Hiaing stronger; or, as we may 

Bay, it corroborates the statement of Aung 
aw. 

In Emperor v. Lalit Mohan a ajan a 
(3) a Special Bench of the Calcutta Hig 
Court laid down the principle that all that 
s. 30, Evidence Act, provides is that the 
Court may take the confession of a co- 
accused person into consideration against 
the other co-accused; that is to say, that 
the Court can only treat a confession as 
lending assurance to other evidence against 
a co-accused. It seems to me, with great 
respect, that this is a fair interpretation 
of the wording of sg. 30, and I believe that 
in my consideration of the present case 
I have not departed from that principle. 
The appeals are dismissed. 

B. Appeals dismissed. 


(3) 38 O 559; 10 Ind, Cas, 582; 12 Or. L J 286; 15 O 
WN 593. 
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LAHORE HIGH COURT 
Oriminal Appeal No. 896 of 1937 
December 10, 1937 
Young, O. J. AND ABDUL Rassıp, d. 
UTTAM SINGH SOCHET SINGH— 
CONVIOT——APPRLLANT 


TETEUS 
EMPEROR—OpposıTa Party 

Criminal trial—Murder—Sentence, enhancement of 
—Power to enhance sentence should be sparingly 
used—Sentence should be enhanced only when failure 
to do so leads to miscarriage of justice, 

The power to enhance sentences should be sparing- 
ly exercised by the High Oourt and sentences should 
be enhanced only in eases where the failure to en- 
hance the sentence would lead toa serious migcar- 
5 ge of justice. The mere fact that the High Court, 

a 


it been trying the case, might have imposed the | 


‘capital sentence, is not a sufficient reason for en- 
ncement. 


- Or. A. from an order of the Sessions 
Judge, Amritsar, dated July 23, 1937. 

Mr. G. J. Sethi, for the Appellant. 

Diwan Ram Lal, Advocate-General, for 
the Crown. 


Young, ©. J.—~—Uttam Singh, Ghanaya 
Lal and his son Mulkh Kaj have been 
convicted under s. 302, read with s. 149 
Indian Penal Code, for the murder of 
Narain Singh. Uttam Singh has been 
sentenced to death, while a sentence of 
transportation for life has been awarded 
to each of the other appellants. All the 
.thres culprits have also been sentenced 
to ten years’ rigorous'imprisonment under 
‘88. 307-149, Indian Penal Code, for the 
attempted murders of Jindar Singh and 
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Indar Singh. The learned Sessions Judge 
has ordered that this sentenca will come 
into operation only if they are acquitted 
of the charge of murder. Uttam Singh 
has preferred an appeal to this Oourt 
though Mr. Sethi, Ghanaya Lal and Mulkh 
Raj have filed a separate appeal through 
Dr. Nand Lal. Both these appeals can 
be conveniently disposed of by one judg- 
ment. 

Briefly stated, the case for the prosecu- 
tion is, that there existed a dispute between 
Mangal Singh, the father of Narain Singh 
deceased, and Ghanaya Lal, uppellant, over 
the possession of a house of which each 
claimed to be the mortgagee with posses- 
sion. Shortly before sunset on Febru- 
ary 9, 1937, Jindar Singh (P. W. No. 9), one 
of the sons of Mangal Singh, was returning 
home from the fields and as he passed in 
front of the shop of Ghanaya Lal, the 
appellants together with five others came 
out of the shop and attacked him The 
assailants were armed with spears, takwas 
and dangs. Jindar Singh raised an outcry 
and his father Mangal Singh, his mother 
Musammat Kisso and his brother Indar 
Singh ran to his assistance. On seeing 
Indar Singh the assailants left Jindar Singh 
and assaulted Indar Singh. Narain Singh 
ran tothe assistance of his brothera and 
he, too, was attacked and beaten till he drop- 
ped down having been pierced through 
the chest by Uttim Singh with a spear. 
The whole occurrence was witnessed by 
Achhar Singh (P. W. No. 7), Banta Singh 
(P. W. No, 8) and Ajaib Singh (P. W. 
No. 9). 

Mangal Singh, the father of the deceased, 
af ones proceeded to the Police Station 
which is situated at a distance of three 
miles from village Panjgarain. The first 
information report was lodged by him at 
7 p.m, The version of the incident em- 
bodied in the firat information report tallies 
in all important particulars with the ver- 
sion put forward by the prosecution In 
Court. The names of all the witnesses 
have also been mentioned in this report. 
The Sub-Inspector at once proceeded to 
the place of occurrence ina motor lorry 
and the investigation started at about 
730 Pp. Įm., that is within two hours of 
the murder of Narain Singh. Tne state- 
ments of all the eye-witnesses were 
recorded immediately by the Sub-Inspec- 
tor. l 

The principal criticism levelled against 
the eye-witnesses by the learned Counsel 
Sor the appellants was that Banta Singh, 
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Ajaib Singh and” Achhar Singh were relat- 
ed to Mangal Singh, being his collaterals 
in the third degree, and that as there was 
ermily between Mangal Singh and his 
family cn one side and Ghanaya Lal and 
his scn on the other, the statements of 
Bania Singh, Ajaib Singh and Acbhar 
Singh were not entitled to any weight. 
The murder took place in broad daylight. 
The first informaticn report was lodged at 
the earliest possible opportunity, and Banta 
Singh, Ajaib Singh and Achhar Singh were 
mentioned therein as eye-witnesses. ‘There 
was no personal enmity between Banta 
Singh, Ajaib Singh and Achbhar Singh and 
the appellants. The mere fact that they 
aie related to Mangal Singh is not suff- 
cient, in our opinion, for discarding their 
testimony, particularly as their names were 
mentioned in the first information report 
and their statements were recorded by the 
Sub-Inspector of Police shortly after the 
occurrence. Jindar Singh and Indar Singh 
bere a large number of injuries cn their 
perscus and they were undoubtedly present 
on the scene of the occurrence. It is un- 
likely that they would give up the real 
assailants and implicate Uttam Singh, 
Ghanaya Lal and Mulkh Raj falsely. We 
are, therefore, of {he opinion that it has 
‘been established beyond all reasonable 
doubt that Uttam Singh, Ghanaya Lal and 
Mulkh Raj killed Narain Singh and in- 
flicted a number of injuries on Jindar Singh 
and Indar Singh. 

It was contended by Mr. Sethi on behalf 
of Uttam Singh that he could not pessibly 
join Ghansaya Lal in the commission of 
{his crime, as, according to the prosecution 
he had been carrying on an illicit intrigue 
with the wife of Ghansya Lal. The wife 
of -‘Ghansya Lal died 
before the present occurrence. Uttam 
Singh had some enmity against Mangel 
Singh. Jt is quite likely, therefore, that 
‘after the death of the wife of Ghanaya 
Lal, Uttam Singh and Ghanaya Lal com- 
“promised their differences and were on 


friendly terms with each other. Moreover, 


there is no evidence on the record to prove 
that Ghanaya Lal knew that Uttam Singh 
had been carrying on an illicit intngue 
with his wife. The fact that both Ghanaya 
Lal and Uttam Singh were inimical to 
Mangal Singh would naturally draw them 
‘together. We ale, therefore, of the opinion 
that there is no force in the contention 
that Uttam Singh and Ghanaya Lal could 
nct pcssibly participate in the commiesion 


of murder together. It has not been 
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established that 8 persons participated in 
the assault on Narain Singh, Indar Singh 
and Jindac Singh. The provisions of 
s. 149, Indian Penal Code, are, therefore, in- 
applicable to this case. This fact, bow- 
ever, does not make any material difference 
as the provisions of s. 34, Indian Penal 
Code, are fully applicable. For the reasons 
iven above, we dismiss the appeals of 
ttam Singh, Ghanaya Lal and Mulkh Raj. 
We also confirm the sentence of death im- 
posed on Uttam Singh. 
The learned Advccate-General has pre- 
sented a petition on behalf of the Local 
Government praying that capital sentences 
should be awarded to Ghanaya Lal and his 
scn Mulkh Raj as they deliberately par-. 
ticipated in the assault on Narain Singh 
which resulted in his death. Narain Singh 
had nine injuries on his person. All the 
injuries with the exception of injury No. 5 
were Of a minor character. Injury No, 5 
resulted in his death and this according to 
the unanimous testimony ofall the pro- 
secution witnesses was inflicted on his 
person by Uitam Singh. In these circum: 
stances, it cannot be said that the learned 
Sessions Judge was patently wrong in 
giving the lesser sentence to Ghanaya Lal 
and Mulkh Raj. Moreover, Mulkh Raj is 
18 years of age and this fact is a further 
justification for awarding him the lesser 
sentence permissible undar s. 302. We are 
of the opinion that the power to enhance 
sentences should be sparingly exercised 
by this Court and sentences should be 
enhanced only in cases where the failure 


‘to enhance ihe sentence would lead to a 
‘serious miscarriage of justice. 
-fact that this Court, had it been trying the 


The mere 


case, might have imposed the capital sen- 


tence, is not a sufficient reason for en- 


hancement. We, therefore, dismiss the 
petiticn for the enhancement of the sen- 
tences awarded to Ghanaya Lal and Mulkh 
Raj. 

8. Order accordingly. 





CALCUTTA HIGH COURT 
OGivil Rule No. 188 of 1937 
May 17, 1937 
M. ©. Gsosa, J. 
PROMOTHA NATHEDUTTA-—Patitionsy 
versus 
GOUR DAS MAHATO AND ANGTHER— 
OPProsITR PARTY. 
Succession Act (XXXIX of 1925), s. 283 (e)—Mis- 
appropriation and submisston of untrue accounts b 


f y 
executor—Bene ficiary should apply under s. 363 (e) for 
revoking probate given to executor. 


1934 


If the beneficiary of the estate thinks that the exe- 
cutor has been misappropriating money and sub- 
mitting untrue accounts to the District Juige, it is 
open tohim to apply to the Gourt unders. 263 (e), 
Succession Act to revoke the grant of probate to the 
executor on the ground that he has exhibited an 
account which is untrue in a material respect. 

O. R. from order of the District Judge, 
Se (Krishnagar), dated December 2, 
19 6. 


Mr. Bijali Bhusan Sanyal, for the peti- 
tioner. 
Messrs. Ramaprosad Mukherjee and 


Mohit Kumar Chatterjee, for the Opposite 
Party. 

Order.—This is a petition under s. 115, 
Civil Procedure Code, by an executor of 
an estate of which the opposite party is 
the shebait or legates. Theie was a pro- 
tracted litigation between the opposite 
party andthe petitioner on the one side 
and other persons on the other side res- 
pecting the property and the petitioner's 
case is that he has paid more than Rs. 600 
from his private purse for costs in this 
litigation and under direction of the Dis- 
trict Judge he submitted an account of 
his receipts and expenses as executor. The 
District Judge asked a Court Officer 
to examine the account and the Court 
Officer disallowed the litigation cost on the 
ground that it was not spent on devaseva. 
The District Judge on reading his Head 
Olerk’s report directed on August 27, 1936, 
that the petitioner should deposit in Court 
Rs. 594 odd for having spent the sum for 
purposes other than devaseva. The peti- 
tioner filed an .objection petition to the 
District Judge stating that he had spent 
the money on litigation, that the most the 
District Judge could direct him was to 
Te-pay a sum of Rs. 246-13-0 costs deposit- 
ed bya third party which he had with- 
drawn from Court. Thereupon, on Octo- 
ber 3, 1936, in modification of the previous 
order, the learned District Judge ordered 
the petitioner to deposit in Court the sum 
of Rs. 246-13-0. It isurgedin this Court 
that the order passed by the learned Dis- 
trict Judge directing the deposit is without 
jurisdiction, that the executor is not a 
Receiver of the Court whose accounts may 
be checked by the District Judge himself 
or by an officer and that he cannot be 
directed to psy anysum into Court. The 
case in Khetter Mohan v. Saromoni Dasi 
(1) is quoted in support of this proposition. 
- On the other side, it is urged that the 
petitioner by his own petition on October 1, 
consented to re-pay to Court a sum of 


" (1)-13 OL J 602; 8 Ind, Oas. 1105. 
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Rs. 246 odd and he cannot now resile 
from it. To this, the answer is that the» 
petitioner was afraid of the action of the 
Court and stated that the most the Court 
could ask him was to re-pay the sum which 
he had withdrawn, but such admission 
could not bind him inasmuch as the Dis- 
trict Judge had no jurisdiction to order 
him to re-pay any money to Oourt. Upon 
hearing both sides, it appears that the 
beneficiary of this estate thinks that the 
petitioner executor has been misappropriat- 
ing money and submitting untrue accounts 
to the District Judge. If that be the 
position, itis open to the opposite party 
to apply to the Court under s. 263 (e) to 
revoke the grant of probate to the peti- 
tioner on the ground that he has exhibit- 
ed an account wich is untrue in a 
material respect. It is also to be noted 
that under s. 321 the executor is entitled 
ta take from the estate the costs of a liti- 
gation in which he was engaged to protect 
the estate. The Rule is made absolute. 
The order of the District Judge directing 
the petitioner to pay any money 18 set 
aside. Having regard to the circumstances 
of this case, parties will bear their own 
costs in this Court. 
S. Rule made absolute, 





MADRAS HIGH COURT 
Oivil Miscellaneous Petitions Nes. 2694 
and 2695 of 1937 
October 5, 1937 
Lgaon, O. J. AND MapHavan NAIB, J. 
SECRETARY or STATH—Patitionge 


VETSUS 
VINJAMURI KISTNAMAOHARYULU— 
RESPONDENT. 

Givil Procedure Code (Act V of 1908), O. XXII, 
y, 9—Absence of negligence on part of- appellant— 
Ignorance of death of respondent, tf suffictent cause 
to excuse delay in seekiny toset aside abatement— 
Limitation Act (IX of 1808), a. 9. 

Tt is not incumbent upon an appellant to make 
periodical inquiries as to whether the respondent is 
alive The ignorance of the death of respondent in 
the absence of any negligence or other act or omis- 
sion, for which the appellant can be held respon- 
sible, is sufficient cause within the meaning of 8. 5, 
Limitation Act, and the delay in applying to set 
aside the abatement can be excused on this ground, 
Lakshmichand v. Behari Lal (1) and Rajani Kanta 
y. Jyoti Prasad (2), relied on. i 

The Government Pleader, for the Peti- 


ioner. 
gara V. Govindarajachari, for the Res- 


pondent. 
Leach, C. J.—This is an application for 
an order excusing delay in seeking to have 


952 


the. abatement of Appeal No. 389 of 1931 
set aside and for an order setting aside the 
&batement. The petitioner is the Secre- 
tary of State for India in Council, acting 
through the Oollector of the West Goda- 
vari District. It appears that the respon- 
dent died on September 18, 1935, but the 
learned Government Pleader did aot become 
aware of his death until May 4, of this 
~ year, that is two days before the Oourt 
closed for the long vacation. The learned 
Government Pleader promptly communicat- 
ed with the Collector, who, on the re-open: 
ing of the Court on July 15, filed the 
present application. The learned Advocate 
for the respondent does not contend that 
there was any delay in filing the applica- 
tion after the news of the death had been 
received, but he does contend that the Court 
should not set aside the abatement. His 
argument is that ignorance of the death 
of the respondent is not sufficient to sup- 
port the application. 

It has been proved to our satisfaction 
that neither the Oollector nor any Govern- 
ment official concerned with this appeal 
was aware cf the death of the respondent 
until May of this year, and that being go, 
we consider that the petitioner is entitled 
to have the abatement set aside under the 
provisions of O. XXII, r. 9% It is not 
incumbent upon an appellant to make 
periodical inquiries as to whether the res» 
pondent is alive. We are in entire agree. 
ment with the observations in Lakshmi- 
chand v. Behari Lal (1), where it was said 
that there was no justification for holding 
thal ignorance of the death, in the absence 
of any negligence or other. act or omission, 
for which the applicant can be held res- 
ponsible, was not sufficient cause within the 
meaning ofthe Limitation Act. A decision 
to the same effect was given by the Oal- 
cutta High Court in Rajani Kanta v., 
Jyoti Prasad (2). i 

Here it has not been contended that 
there has been any negligence or any act 
or omission on the part of the petitioner 
which “would prevent him from having the 
benefit of s. 5, Limitation Act. For these 
reasons we excuse the delay snd get aside 
the abatement. 


N.N Abatement set aside. 


1) 54 A 280; 135 Ind. Oas, 159; A I R 193 
an; (1932) AL J 18; Ind. Rul (1938) Leh. 47, a ae 


“ae 27 O W N 710; 75 Ind. Oas. 355; A I R 1994 Oal. 
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RANGOON HIGH COURT 
Oriminal Appeal No. 653 of 1937 
MAckENRY, J. 

TAN AUNG BA—APpRLLANT 
VETEULY 
Tan KING—RagsPonDENT 

Penal Oode (Act XLV of 1660), es 323, 452— 
Conviction both, under sa. 323 and 452 for offences 
committed on same occaston—Separate sentence for 
each offence, tf legal. 

An offence under s. 323, Penal Code, is not neces- 
sarily included in one punishable under s. 4538. 
Where, therefore, an accused is convicted for offences 
both under as. 323 and 452, committed on one and 


the same occasion, separate sentences can be passed 
for each offence. 


Or. A. from an order of the First Addi- 
tional Magistrate, Rangoon, dated June 12, 
1937. 

Mr. Kyaw*Zan, for the Appellant. 

Judgment.—The appellant is employed 
by the Rangoon Corporation as an Inspec- 
tor of illicit pork. It was his dutv to pre- 
vent importation of pork into Rangoon 
Town which had not been slanghtered in 
accordance with tho rules of the Corpora- 
tion. In pursuance of his duty, he waited 
in a motor Gar with some companions near 
the shop of-one Kyu Hlaing, a restaurant 
keeper. He noticed that Kyu Hlaing was 
descending from a bus with a parcel and ' 
on examination he found he had some pork 
with him. He actually seized frem Kyu 
Hlaing the small quantity of pork that was: 
found. For some reason he thought that 
Kyu Hlaing had somehow managed to get- 
rid of a much larger quantity and that 
he had somehow or other concealed it in 
hisshop. The appellant, therefore, marched. 
into the shop in spite of the protests of 
Kyu Hlaing and his friends and started a 
search. The evidence showed that the ap-. 
pellant bebaved in a very outrageous 
manner taking no care of the property in. 
the shop and doing a certain amount of 
damage by the rough manner in which 
he conducted the search. When Kyu Hla- 
ing protested, the appellant became en- 
raged and struck him on the head with 
a stick which he carried with him. For 
these acts the appellant was convicted under 
gs. 452 and 323, Indian Penal Code. Under 
the first section he was sentenced to suffer 
four months’ rigorous Imprisonment and 
under the second charge he was sentenced 
to pay a fine of Rs. 50, in default, to suffer 
two months’ rigorous imprisonment. 

The learned Counsel who appeared for 
the appellant did not argue that he had. 
been wrongly convicted, but contended that 
the appellant was acting on the assump- 
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tion that Inspectors of illicit pork were 
authorized to enter into other persons’ pre- 
mises and search for pork which they 
might suspect to have been illicitly 
slaughtered. It may be that the appellant 
thought that he had this authority but I 
find it hard to believe that he could so 
have thought. Presumably, be must have 
been instructed in his powers when he 
entered the employment and he must have 
known that he had no such authority. His 
behaviour in conducting the search could 
not be excused. He produced some evi- 
dence to show: that he himself was assaul- 
ted but the Magistrate has given adequate 
reasons for rejecting the evidence of these 
witnesses and for accepting the evidence 
of the prcsecution witness and I see no 
reason to differ. I am of opinion that the 
APPa, was rightly convicted. Iam un- 
able, however, to agree that this is a case 
in which a sentence of four months’ rigorous 
imprisonment is appropriate. ‘lhe Magis- 
trate has not given sny satisfactory reason 
why he should have awarded such a severe 
sentence ina case like the present one. 
The appellant does not appear to have had 
any directly dishonest and criminal inten- 
tion. Hedid act in what he conceived to 
be the execution of his duty but he acted 
in a very reprehensible manner without 
any consideration for the persons with 
whom he had to deal and itis also clear 
that he lost his temper very badly. 
Nevertheless, these circumstances do not, 
to my mind, constitute an offence for which 
a sentence of imprisonment is called for. 
The appellant spent a week in jail before 
he was released on bail, and he doubtless 
received a severe shock which I hope will 
be quite sufficient to prevent his misbe- 
haviour on anotker occasion. I, therefore, 
reduce the sentence under s. 452, Indian 
Penal Ocde, to the term- of imprisonment 
which he has already undergone. As re- 
gards the sentence under s. 323, it was 
argued thathe should not have received 
a separate sentence under this section in 
addition to the one under s. 452, Indian 
Penal Code, I donot agree. It seems to 
me quite clear that an offence ander s. 323, 
Indian Penal Ocde, is not necessarily iaclud- 
ed in one punishable under s. 452. In 
the circumstances-of the present case the 


affence.under s. 323, Indian Penal Code is. 


an aggravation of the other offence, and 
the-two sentences awarded should be award- 


ed; with reference to the episode as a- 


whole. Iam given to understand that-the 
pay of the appellant is Rs. 60 a month. 
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He has been fined very nearly one month's 
pay. I see no reason to interfere. I am 
of opinion that in the circumstances the 
order for payment of compensation to the 
complainant should stand. 

B. Order accordingly. 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 51 of 1936 
February 5, 1937 
Tak CHAND, J. 
SOHAN SINGH— APPELLANT 
VETEUS 
OFFICIAL RECEIVER, SHEIKHUPURA 
AND ANOTHER — INSOLVANTS-—RaesPoNDENTS 

Provincial Insolvency Act (V of 1920), a. 28 (5)— 
Occupancy rights under 8.6, Punjab Tenancy Act 
(XVI of 1887), whether vest in Recetver—Duami 
rights, when vest in him. 
Occapancy rights under s. 6, Funjab Tenancy Act, 
do not vest in the Court or in the Receiver under 
B. 28, Provincial Insolvency Act. The duami rights 
can vest in the Official Receiver only if they are 
occupancy rights under e. 5, Tenancy Act, or are 
rights held under some peculiar tenure, outside the 
Act, andare liable to attachment or sale in execus 


tion of a decrees or order ofa Court. Abdullah v. 
Shankar Das (1), relied on, 


8.0 A. from the order of the Additional 
District Judge, Sheikhupura at Lyallpur, 
dated June 29, 1936. 

Mr. J. G. Sethi, for the Appellant. 

Mr. Jagan Nath Aggarwal and Assa 
Ram Aggarwal, forthe Respondents. 

Judgment.—On the application of one 
of his creditors Shambu Nath, respon- 
dent No. 2, was adjudicated insolvent in 
1934. Two anda half months before the 
making of the application for insolvency, 
he had mortgaged certain agricultural land, 
of which he was a duami tenant, to Sohan 
Singh appellant for Rs. 1,500. After ad- 
judication, the Official Receiver applied 
under ss. 53 and 94, Provincial Insolvency 
Act, that the aforesaid mortgage be set 
aside as fraudulent. Sohan Singh pleaded 
that the duami rights in the land, which 
had been mortgaged to him did not vest 
in the Offizial Receiver and the latter had 
no right to apply under s. 53 0r.8, 54, 
The Insolvenay Judge did not determine 
the exact nature of the duamt rights, which 
Shambu Nath held inthe land. He assumed 
that Shambu Nath was an occupancy ten- 
ant und, whether the occupancy rights 
were unders. 5ors. 6 or s. 8, Tenancy 
Act, they had vested in the Official Receiver, 
He further found that out of the considera- 
tion for the mortgage, Ra. 386 only was 
genuine. He accordingly set aside the 
mortgage as. frandulent. Sohan Singh 
appealed tothe Additional. District Judge, 


a 
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but he dismissed the appeal. Before me 
the conclusions of the Courts below on 
both the points mentioned above have 
been assailed. The finding that the trans 
action was fraudulent has, however, been 
arrived at by the learned Additional Dis- 
trict Judgeon a consideration of the evi- 
dence on the record and cannot be re-opened 
in second appeal. 


But on the first point, I find it impos- 
sible to maintain the decision of the lower 
Courts on the materials on the record. In 
the jamabandi of 1933-34, which is the 
only evidence bearing on the point on the 
record, Shambu Nath is described as a 
duami tenant of the land in dispute. This 
entry does not indicate the exact nature 
of the tenure. Under s. 28 (2), Provincial 
Insolvency Act, on the making of an order 
of adjudication the ‘property’ of the insol- 
vent vests in the Oourt or the Receiver. 
In sub-s. (5) ofs. 28it is laid down that 
the ‘property’ of the insolvent for the 
purposes of this section -shall not include 
any property which is exempted by the 
Code of Oivil Procedure or by any other 
enactment for the time being in force, 
from liability to attachment and sale in 
execution of a decree. Unders. 50, Punjab 
Tenancy Act, a right of occupancy under 
s. 55 may be sold in execution of a decree 
or order of a Court. But s. 56 provides 
that a right of occupancy under any other 
section than B. 93 shall not be attached 
or sold in executicn of a decree or order 
of any Court or, without the previous 
consent in writing of the landlord, be 
transferred by private contract. The learn- 
ed Additional District Judge has assumed 
that occupancy rights under 5.6 or s. 8 
would also vest in the Official Receiver, 
even though ihey are not liable to attach- 
ment and sale in execution of a decree 
or order of a Oourt, because they can, with 
the previous consent in writing of the 
landlord, be transferred by private con- 
tract. This conclusion. is clearly contrary 
to the’ express terms of sub g. (5) of s. 28, 
Provincial Insolvency Act, as set out above, 
and Mr. Jagan Nath Aggarwal for the 
Officiel Receiver frankly conceded that he 
is unable tosupport this part of the rea- 
soning ofthe Oourts below. The matter 
has recently been considered by Bhide, J. 
in Abdullah v. Shankar Das (1) in which 
it was held that occupancy rights under 
s. 6, Punjab Tenancy Act, do not vest in 


n (1) 38 P L R233; 160 Ind, Oas 921; A IR 1936 
Lah. 503; 8 R L634, 
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the Court or in the Receiver under s. 28, 
Provincial Insolvency Act. — 

The duamı rights can vest in the Official 
Receiver only if they are occupancy rights 
under s. 5, Tenancy Act, or are rights 
held under some peculiar tenure, outside 
the Act, and are liable to attachment or 
sale in execution ofa decree or order of 
Court. Neither party appears to have 
applied its mind to this crucial point in 
the case. It is, therefore, necessary to 
elucidate the exact position by further 
enquiry. I accordingly remand the case 
under O. XLI, r. 23, Civil Procedure Code, 
to the Insolvency Judge, Sheikhupura, for 
the purpose. The onus ison Sohan Singh 
appellant to prove that the duami rights 
in question are exempt from attachment 
and salein execution of a decree or order 
of a Court. The Official Receiver will 
lead evidence in rebuttal. An effort should 
be made to trace the history of the ten- 
ancy in question as to the earliest Settle- 
ment, and if possible, the relevant extracts 
from the revenue records should be got 
produced, 

The Insolvency Judge shall record his 
finding onthe point and submit the papers 
together to the District Judge, also will 
make the return to this Court within three 
months. Both Counsel have been directed 
to cause their clients to appear before the 
Insolvency Judge, Sheikhupura, on Febru- 
ary 23,1937, when a date will bo fixed 
for the evidence of the parties. 

D. Case remanded. 





BOMBAY HIGH COURT 
Oivil Reference No, 4 of 1937 
' September 2, 1937 
RANGNBKAR AND NORMAN; JJ. 
VINAYAK PANDURANGRAO DEHSAI— 
À PPLIOANT i 


VETSUS : 

PARSAPPA LAXMANNA BIRADAR— 

OPPONENT. 

Registration Act (XVI of 1908), s8. 17 (2) (vi), 29, 32 
—Decree on compromise relating to immovable pro- 
perty worth more than Rs. 100 not subject-matter of 
suit—True copy of decree, if can be presented for 
registration, 

A deores or order adjusting the claim of the judg- 
ment-creditor in execution of his decree, whereby a 
charge is created in favour of the judgment-creditor 
onimmovable property of the value of more than 
Rs. 100 and which property is not the subject-matter 
in suit, may not be sent to the Registrar for regis- 
tration, but a copy of such decree or order can be 
accepted for registration. There is nothing in the 
Registration Act which would prevent any party from 
applying that a true copy of decree or order 


a d be sent to the Registrar for being register- 
ea oo Soe 
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O. Ref. made by the First Olass Sub- 
Judge, Bijapur. 

Mr. K. G. Datar, for the Applicant. 

Mr. G. R Madbhavi, for the Opponent. 

Rangnekar, J.—Thia is a reference 
made by the First Olass Subordinate Judge 
of Bijapur. The question raised in the 
reference is whether a decree or order ad- 
justing the claim of the judgment creditor 
In execution of his decree, whereby. a 
charge is created in favour of the judg- 
ment-creditor on immovable property of 
the value of more than Rs. 100 and which 
property is not the subject matter in suit, 
‘is to be sent to the Registrar: for registra- 
tion» or whether a copy of such decree or 
order can be accepted for registration. The 
facts are that the applicant purchased a 
money decree in Suit No. 470 of 1929, He 
applied to carry out the decree, and in the 
course of the execution proceedings a com- 
promise was alrived' at between him and 
‘the judgment-debtor, asa result of which 
the judgment: debtor agreed to create a 
‘charge'on certain immovable property of 
his which admittedly was of more than 
Rs. 100 and which property was not the 
subject-matter of the suit. The applicant 
‘contended in the Court of the first instance 
that the decree must be sent to the Regis- 
tration Office for registration. That appli- 
cation was opposed by the judgment-debtor, 
and the question arose whether the decree 
must be sent for registration, or whether a 
true copy of it could be registered. 

Section 17 of the Registration Act, pro- 
vides that certain documents mentioned in 
sub-s. (1) are compulsorily registrable. Sub- 
section (2) then refers to certain other docu- 
ments or instruments which, although they 
may affect immovabe property of the value 
of Rs. 100 or more, are not compulsorily 
registrable ; and under sub-s, (2), cl. (vi), 
any decree or order of a Court except a 
decree or order expressed to be made ona 
compromise and comprising immovable 
property other than that which is the sub- 
_jJect-matter of the suit or proceeding is not 
compulsorily registrable. It follows, there- 
fore, from this section, that a decree or 
‘order cf the Oourt made on a compromise 
acd relating toimmovable property which 
is nol the subject-matter of the suit is 
compulsorily registrable. Then comes s. 18 
‘which lays down what documents are op- 
tionally registrable. It is clear on the facts 
‘that in this case the decree in question is 
compuleorily registrable. Butthe question 
is whether the~ decree itself must be regis- 
tered, or whether a true copy of it can be 
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registered. The learned Advocate of the 
applicant has referred to s. 28 under 
Part 5, the heading of which is “Of the 
ee of Registration.” Secticn 28, provides 
that : 

“Save as in this Part otherwise provided, avery 
document mentioned ing, 17, sub-s, (ID), els. (a), 
(b), (el and (d), and s. 18, ols. (a), (5) and a 
shall be presented for registration in the office of a 
Sub-Registrar within whose sub-district the whole 
or some portion of the property to which such 
document relates is situate,” 

Then comes s. 29, which 
terms : ; 

“Every document other than a document referred 
to in s. 28, and & copy of a decree or order may 
be proooniac for registration either in the office of 
the Sub-Registrer in whose sub-district the docu- 
ment was executed, or in the office of any other 
Sab-Registrar under the Local Government at 
which all the persons executing and claiming 
under the document desire the same to be regis- 


is in these 


It is clear from these secticns that s. 28 
1efers to those documents which are com- 
} ulsorily registrable under s. 17 (1), cls. (a), 
(b), (e) and (d) and documents which are 
optionally registrable under s. 18, cls. (a), 
(b) and (c). Bection 29 refers to every 
document other than a document referred to 
in s. 28 A decree or order which is com- 
pulscrily registrable will obviously fall 
under s. 28, and if nothing more had 
been eaid, s. 29 would not apply to such 
a decree ororder. But the Legislature has 
deliberately put a copy of a decree or 
order ins. 29as being a document which 
is not to fall within s. 28. Section 29 makes 
a clear distinction between documents other 
than the documents mentioned in s. 928 
and a document of the nature of a copy 
of a decree or order. Unless, therefore, the 
words “copy of a decree or order” are 
treated as a surplusage—which is clearly 
not allowable—the intention seems to be 
to put a copy of a decree or order on a 
special footing, and although ifs. 29 had 
not been enacted, & copy of a deciee or 
order which is compulsorily registrable 
would have come unders. 28, it seems to 
me that by enacting s. 29 in this parti- 
cular way, the Legislature has indicated 
that a copy? of a decree or order compul- 
sorily registrable can be registered. If there 
was no such distinction, it would have been 
sufficient to enact s. 29 without the words 
“copy of a decree or erder," and the scheme 
would have been complete. 

Apart from that, there is ample indica- 
ticn in the statute that the Legislature 
thought of making aclear distinction bet- 
ween documents and instruments as such 
and decrees and orders assuch, Ins, 23 
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that distinction is tlearly to be seen, and it 
is conceded by the learned Advocate of the 
applicant that that section is against the 
construction which he wants us to impose 
upon the relevant sections of the Regis- 
tration Act. Similarly, s. 58 also refers 
to copies of decrees or orders. But the 
matter is set at rest by 8. 32 ofthe Act. 
That section is placed in Part 6, the head- 
ing of which is “Of Presenting Documents 
for Registration’. Section 32, so far as 
material, provides that every docnment to 
be registered under the Act, whether such 
registration be compulsory or optional, 
shall be presented at the proper registra- 
tion to office ʻa) by some person execut- 
ing or claiming under the same or—and 
this is important—in the case of a copy 
of a decree or order, claiming under the 
decree or order. Itis clear, therefore, that 
a person claiming under a decree or order 
has to present only a “copy of the decree 
or order” for registration. 

The object of the Registration Act is to 
give notice to the world of any transac- 
tions affecting immovable property, the 
particulars of which are supposed to be 
correctly inserted in the register, and to 
secure that all dealings with reference to 
that particular property shall be noted, so 
that persons dealing with that property 
may have notice of the transactions relat- 
ing to that particular property. That object 
seems to be capable of being achieved whe- 
ther a decree itself is sent for registration 
or a.copy of it is sent for registration. On 
the other hand, to insist that that decree 
must be sent for registration would certuin- 
ly result in imposing more work on the 
Courts. The decrees are always on the 
yecords of the Oourts and it seems to us 
that it is desirable that they should remain 
there. Parties can always obtain certified 
copies of the decrees. In our opinion, there- 
fore, the question must be answered against 
the applicant and the answer to the refer- 
ence is that thereis nothing in the Regis- 
tration Act which would prevent any party 
from appiying that a true copy ef the decree 
or order should be sent to the Registrar 
for being registered. No order of costs. 

Norman, J.—I agree. 


D. Answer accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 427 of 1936 
December 9, 1936 
Tag OHAND, J. 

MU BARIZ—PLaINtiFg —APPALLANT 
versus 
Musammat SATTAN AND ANoTHER— 
DEFENDANTS —RESPON DBNTS 

Custom | Punjab)—Ancestral land—Gift—Daughter 
—Bhattt Rais of Jhelum District — Whether follow 
custom of Muhammadan tribes of the District— 
Sonless proprietor gifting whole or portton of ances- 
tral property to daughter in presence of his brother 
—Validity amongst Bhatti Rats. 

Among the Muhammadan tribes of the Jhelum 
District, a sonless proprietor has the power to gift or 
bequeath the whole ora portion of his angestral 
estate to his daughter, or daughter's sonin the 
presence of near collaterals. The same custom pre- 
vails amongst the Bhatti Rais of the Jhelum Dıs- 
trict, who are Rajputs and such a gift, amongst them, 
in presence of brother is valid. 

{Oase-law referred to | 

5.0. A. from the decree of the Senior 
Sub-Judge, Jhelum, dated February 27, 
1936. 

Mr. Qabul Chand, for Mr. M. I. Puri, 
for the Appellant. 

Mr. L. M. Data, for the Respondents. 

Judgment.—On September 21, 1934, 
Hyder, a Bhatti Rai of Mauza Gabi, 
Tehsil Pind Dadan Khan, District Jhelum, 
gifted 26 kanals and 2 marlas of land to 
his daughter, Musammat Sattan. Hyder 
was soniess, but had a brother Waris, 
who consented to the gift. Waris himself 
is an old man over 50 years of age and is 
issueless. On October 19, 1935, Mubariz, 
who. is a first cousin of Hyder, brought 
a suit for a declaration that the land gifted 
by Hyder to his daughter was ancestral qua 
him, and that the gift was invalid accord- 
ing to custom and was ineffectual against 
his reversionary rights after the death of 
Hyder. He claimed a right to maintain 
the suit, as Waris, the presumptive heir 
of Hyder, had consented to the gift. The 
defendants raised the suit, denying the 
ancestral nature of the property, and 
alleging that even if it was ancestral, the 
gift was valid under custom. Hyder died 
during the pendency of the suit, and his 
widow Musammat Bhag Baari was substitut- 
ed asa defendant. 

The trial Judge found the land to be 
ancestral and relying upon the entry in 
the Answer to Question No. 89 of Talbot's 
General Oode of Tribal Oustom in the 
Jhelum District, held that the gift was 
invalid. He accordingly decreed the suit. 
On appeal, the learned Senior Subordinate 
Judge agreed with the finding of the trial 
Judge as to the ancestral character of the 
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land. He, however, found that according 
tothe custom prevailing in the tribe, which 
was the same as that followed by the 
other sgricultural Muhammadan tribes of 
the District; a sonless proprietor had the 
power to gift or bequeath his ancestral 
property to his daughter in the presence 
of near collaterals. He, therefore, accepted 
the appeal and dismissed the plaintiff's 
suit. The plaintiff has come in second 
appeal to this Court, with a certificate by 
the Senior Subordinate Judge for the deci- 
sion of the question of custom involved in 
this case. . 

After hearing Counsel and examiniag 
the- record,-I have no doubt that the deci- 
sion of the learned Senior Subordinate 
Judge is correct and must be maintained. 
Admittedly, Bhatti Rai, the tribe to 
which the parties belong, are Rajputs and 
it is common ground that their custom is 
the same as that of the other Muhammadan 
tribes in the Jhelum District. The oral 
evidence produced by the parties is 
not of much value. The plaintiff produced 


only one witness who did not cite any: 


` instance. The defendants produced two 
witnesses, who deposed to a gift by 
Mohammad Khan, a Bhatti Rai of the 
village Gahi (to which the parties to this 
litigation belong) to his sister, and stated 
that the gift was not challenged by the 
reversioners of the donor. The plaintiff 
produced no dccumentary evidence what- 
ever. The defendants relied upon a deci- 


sion of Lala Mulk Raj Bhattia, Sub-Judge,. 


Jhelum, duted November 21, 1929. In 
re ‘Shah Nawaz v. 
Bhattis of Tehsil. Ghakwal. In that case 
one Shahmali had gifted his entire estate, 
which consisted. of a considerable areas of 
land, to his daughter's son. The gift was 
upheld and the suit of the collaterals dis- 
missed. Before me, reliance is placed solely 
on the Answer to Question No. 89 of Talbot's 
Code of Tribal Oustom. In this Answer 
the Bhattis of Pind Dadan Khan Tehsil 
are recorded as having stated that there 


Was : < 

“no custom of a father making a gift of the 
whole or any specific ghare of the property mov- 
able or immovable, ancestral or acquired, to his 
daughter otherwise than as her dowry,” 


This is followed by a note stating that 
there have been instances of Gakkhars, 
Bhattis and one amongst Jalads of such 
gift. In view of this entry, the initial 
presumption is no doubt in favour of the 
plaintiff, but there is a large number of 
judicial instances in which it has been 
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found that among the “Muhammadan tribes 
of the Jhelum District, a sonless proprietot 
has the power to gift or bequeath the 
whole or a portion of his ancestral estate 
to his daughter, or daughter's son; see 
Allah Bakhsh v. Mahomed Bakhsh (1), Sher 
Jhang Vv. Ghulam Mohiuddin (2), Hasan v. 
Jahana (3), Fazal v Khan Mohamed (4), 
Bhole v. Fakir (5), Gohra v. Hari Ram (6), 
Hayat v. Gullan (7), Muhammad Khan v. 
Kesran (8), Fazal Khan v. Anwar (9), 
Imam Shah v. Zamun Shan (10 , Nadran v. 
Muhamad Hussain (11) and Ismail v. 
Amiran (12,. To this list may be added the 
decision of Mr. Mulk Raj Bhattia, Subordi- 
nate Judge, above referred to; it may also 
be stated here that Tolbot’s Code of 
Tribal Oustom has been considered in a 
large number of cases in the Ohief Court 
and the High Oourt has been found to 
be an “imperfectly prepared” document 
see Khuda Yar v. Fatteh (13), Sultan v. 
Sharfan (14), at p. 251 Pahalwan Khan 
v. Bagga (15), at p. 585*, Nadran v. Muham- 
mad Husain (11) Mahomad Aslam Khan v. 
Jahan Khan (16) and Muhamad- Khan v. 
Kesran (8). 

It must therefore be held that the 
onus, which initially lay on the defendants, 
hes been amply discharged and that 
the gift in question is valid by castom. 
The appeal fails and is dismissed with 
costs. 


D. - Appeal dismissed. 
(1) 56 P R1881. 
-(3) 32 P R 1204; 40 P L R1904. 

(3)71-P R 1904; 98 PL R 1904, 

(4) 85 P R1904; 172 P L R 1905, 

(9 62 P R 1906; 136 PL R 1906, 

6) 115 P L R 1907 


(7) 87 P R 1918; 47 Ind. Cas. 931; A I R 1918 Lah. - 
347; 99 P L R 1918. 

2 . 170; 62 Ind. Oas. 841; A I R1931 Lah. 
22); 78 P L R 1921, - 
-(9) A I R 1928 Lah. 489; 110 Ind. Oas. 550; 939 P L 


R 254. 
10) A I R 1929 Lah. 214; 113 Ind. Cas. 82. 
11) A IR 1931 Lah. 450; 188 Ind. Oas, 209; Ind. 


. Ral (1931) Lah. 545. 


5 
(12) 14 Lah. ai 141 Ind. Oas. 864; AIR 1933 Lah. 
612; 34 P L R 230; Ind. Rul. (1933) Lah. 107 (2), 
(13) 8 P R 1906; 64 P L R 1508. 
a 10 Lah. 2:0; 111 Ind. Cas, 846: A IR 1928 Lah 
703; 


30 P L R 666, 
15) 10 Lah. 581; 114 Ind. Cas, 705; A IR 1999 
Lek 192; 30 P L R 603; Ind Rul. (1939) Lah, 


T Lah. 390; 9} Ind. One, $98; A I R 1986 Lah 
688; 27P L R 271. 


*Pages of 10 Lah —[Ba.] 
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RANGOON HIGH GOURT 
*Oriminal Revision Application No. 491-B 
of 1937 
October 28, 1937 
M AGKNBYs J. 
MAUNG SAN U—Ape.ioant 
VETSUS 
MAUNG LU QGALE— RESPONDENT 

Oriminal Procedure Code (Act V of 1898), 8. 145 
(4)—Recetver— Appointment of —Court can attach 
property— Whether can appoint Recetver with powers 
ander Civil Procedure Code—‘Attach’, meaning of— 
Possession of attached property can be gwen to 
some person—Ijf he can be awarded costs incurred 
by him for managing 1t—Proceedings under s. 145 
are for speedy remedy—Such purpose ts not served by 
appointment of a Receiver. ra 
KA view of the express provision in 8. 146, Crimi- 
nal Procedure Oode, if it were intended that a 
Magistrate should have power to appoint a Ressiver 
under sub-cl. (4) of s. 145, if would have been so 
stated and the absence of such specisl provision 

recludes the Magistrate from apponting 4 
iver under s. 145 (4). The Magistrate oan 
only attach the property but it is not stated in 
the Code as to how the attachment is to be effected, 
1f the land in dispute is land paying revenue to 
Government and it analogy of s 88 were to be fol- 
lowed, the Magistrare must attach ıt through the 
Oollactor. The word “attach” merely means to 
bring under the control of the Court, and the Magis- 
trate is entitled to effect that object ın any way 
which is within ms power. Certainly, the 
appointment ofa Receiver with the poweis of a 
Receiver under the Uode of Oivil Procedure is not 
one of thoss ways, because unless that power is 
expressly given, a Magistrate cannot exercise it, 
It is not advisable to employ the term “ Re- 
ceiver “ owing to the possibilities of misunderstand- 
ing that may arise, yet it is clear that it the Magis- 
trate’s attachment 18 to be effected, ha must put 
gome person into possession of the property, who will 
have authority to maintain his possession. 
The person put ın possession of the property can be 
awarded the legitimate costs inowred by him for 
managing the property. Prem Kaur v. Banaras Das 
(1) and Srinivasa Pillay v. Sathayappa Pillay (2), 
referred to, 

An additional reason against the appointmoaut of 
each a Receiver under sub-cl. (4) of s 145, Oriminal 
Procedure Code, 18 this that the proceedings under 
5, 145 are intended tobe carried through without 
delay and the time during which the subject of the 
dispute needs to be under attachment is so short as 
certainly not to Justify the appointment of a Re- 
csiver having the powers ofa Keceiver under the 
Oode of Civil Procedure. r 

Or. R. App. trom the order oi the Bub- 
Divisional Magistrate (1),,Kyaiklat, dated 
July 19, 1937. 

Mr. Chan Htoon, for the Applicant. 


Order.—The respondent Maung Lu Gale 
isa village headman. Within tis village 
tract, a dispute aruse between the applicant 
Maung San U and his friends on the one 
hand and one Daw ‘Thet and her friends 
on the other, as to the right to work a 
certain piece of land. Maung Lu (Gale 
filed a petition inthe Sub-Divisional Court 
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of Kyaiklat stating that Daw Thet was 

cultivating the land that year and Maung 
San U forcibly entered thereon. As the 
parties were armed with dahs,a breach of 
the peace was likely; hence he asked the 
Sub-Divisional Magistrate to take action 
under s. 145, Criminal Procedure Code. The 
Magistrate considered that there was suff- 
cient ground for his taking action under 
s. 145 and proceeded to doso. The parties 
appeared before him on June 25. The Sub- 
Divisional Magistrate then recorded the 
following note: 

“From the written statement filed by Ma Thet and : 
others that other party engaged bad hats armed* with 
dahsand sticks to use violence. The Pleaders for 
le pone to appoint a Receiver U Ba and U 


in (nominate) Maung Lu Gale to be appointed - 
as & Receiver. Maung Lu Gale is appointed as 


Receiver.” > 

This order is dated June 25, 1937. Asa 
matter of fact, although Maung San U was 
present on this occasion, he was not yet 
represented hy a Pleader. U Ba repre- 
sented Maung Lu Gale himself although 
why it should have been necessary to 
engage a Pleader in this matter is not at 
all cleartome. U Tun Win was engaged 
by Daw Thet and her party. On July 16, 
the Sub Divisional Magistrate passed orders 
declaring that San U was in possession of 


the land in suit and forbidding all dis- 


turbance of such possession until he was 
evicted therafrom in due course of law, 
The Sub-Divisional Magistrate then ordered 
the Receiver to deliver up the land to San 
U -und to produce his accounts. The 
Receiver duly filed his bill, which amounted 
to no less than Rs. 30t-12-0, a most pre- 
posierous bill for a Receivership lasting 
barely three weeks. The Magistrate then 
recorded the following order: 

“The Receiver filed list of costs which was settled 


with the Pleaders Maung San U shall havs to pay 
Rs. 137 to Maung Lu Gale.” 


How this sum of Rs. 137 was arrived at is 
not apparent. Maung San U now applies 
to this Oourt to revise this order on the 
ground that the Magistrate had no power 
to appoint a Receiver under s. 145, 
Criminal Procedure Oode that even if 
he had power, he should not have passed 
the accounts filed by Maung Lu Gale 
without an opportunity bemg given to 
him to raise objections, and that it was not 
properly proved that Rs. 137 had been 
reasonably incumed. As regards the first 
point, s. 115, sub-cl. (4), proviso (2), 
reads as follows: 

“Provided also, that if the Magistrate considers the 
case ove of emergency, he may atany time attach 
the subject of dispute, pending his decision under 
this section.” 

& 
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The Code does not explain by what 
method the Magistrate is to effect the attach- 
ment. Section 146, cl. (2), which deals’ 
with the procedure of the Magistrate when 
he has decided that none of the parties is 
in possession or is unable to satisfy himself 
as to which of them is in possession, pro- 
vides that he may attach the subject of 
dispute, and when he so attaches it, may, 
if he thinks fit, appoint a Receiver thereof, 
who, subject to the control of the Magis- 
trate, shall have all the powers of a Receiver 
appointed under the Civil Procedure Code. 
It seems to me, in View of this express provi- 
sion which we find ins. 146, thatif it were 
intended that a Magistrate should have 
power to appoint such a Receiver under 


sub-cl. (4) of s. 145,it would have been so- 


stated and that the absence of such special 
provision precludes the Magistrate from 
appointing such a Receiver. In a. 88 of 
the Oode, which deals with the attachment 
of the property of persons absconding, 
sub-cl. (1) gives power to attach the pro- 
percy of such proclaimed person, and sub- 
cl. (4) explains that where the. property 
attached is immovable and is land paying 
revenue to Government, the attachment is 
to be effected through the Oollector of the 
District in which the land is situate, and in 
all other cases by four other methods, one 
of which includes the appointment of a 
Receiver with the powers of a Receiver 
appointed under Chap. XXXVI, Civil Proce- 
dure Code In the present case, the land 
in dispute is land paying revenue to Gov- 
ernment and if the analogy of this section 
were to be: followed, the Magistrate in 
the present’ case ought to have attached 


the and through the Collector of the’ 
District. 
The word “attach” merely means to 


bring under the control of the Oourt, and 
the Magistrate is entitled to effect that 
object in any way which is within his 
power. Osertainly, the appointment of a 
Receiver witk the powers of a Receiver 
under the Code of Civil Procedure is not 
one of those ways, berause unless that 
Power is expressly given, a Magistrate 
cannot exercise it. In Prem Kaur v. 
Benarsi Das (1) it was held that in attach- 
ing property under s. 145, Criminal Prece- 
dure Code, the Magistrate was not limited 
to the issue of an order prohibiting 
alienation of the property. In Prem Kaur 
v. Benarsi Das (1) it appears that the Magis- 

(1) 14 Lah. 615; 143 Ind. Oas. 207; A I R 1933 Lah. 


409: (1933) Or, Oas. 650; 34 Or, L J 342; 34 P L R 368; 
Ind. Rul, (1933) Lah. 177, 
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trate had attached the property through 
the Police, who were put in possession. 
The learned Judge who decided the cise 
quoted with approval the remarks of 
Sankaran Nair, J. in Srinivasa Pillay v. 


Sathayappa Pillay 13 On L. J. 295 
(2) that the right to attach pro- 
perty carries with it the right to 


take necessary steps for its custody and 
management and thata Receiver can be 
appointed for the purpose under s, 145, 
Oriminal Procedure Oode, just as he can be 
appointed under s. 146, Oriminal Procedure 
Oode, though in the former case he acts 
merely as an agent of the Court and has 
not all the powers which are specifically 
conferred by s. 146, Oriminel Procedure 
Code, upon a Receiver appointed under that 
section. Whilst I think it advisable not 
to employ the term “Receiver” owing to 
the possibilities of misunderstanding that 
may arise, yet I think that itis clear that 
if the Magistrate's attachment is to be 
effected, he must put some person into pos- 
session of the property, who will have 
authority to maintain his possession. The 
learned Qounsel who appears for the appli- 
cant has brought to my notice certain caseg 
which are not reported in the authorised 
law reports, which seem to indicate a 
contrary opinion, I do not propose to 
discuss them as they have not been report- 
ed in the authorized reports and also 
because they appear to deal with instances 
where the Magistrate has purported to 
appoint a Receiver having the powers of a 
Receiver under the Oode of Civil Procedure 
and to that extent, these decisions are not 
in disagreement with the decision in Prem 
Kaur v. Benarst Das (1). 

An additional reason against the appoint- 
ment of such a Receiver under sub-cl. (4) 
of s. 145, Oriminal Procedure Gode, which 
has been put forward by the learned 
Oounsel for the applicant and which, to 
my mind, has considerable weignt is this 
that the proceedings unders. 145 are in- 
tended to be carried through without delay 
and the time during which the subject of 
the dispute needs to be under attachment 
is so short as certainly not to justify the 
appointment of a Receiver having the 
power of a Receiver under the Code of 
Oivil Procedure. We find that where such 
power is given, as under s. 146, Oriminal 
Procedure Code, it is a case where the settle- 
ment ofthe dispute is likely to be post~ 
pened for aconsiderable time. The ques- 
tion has now to be determined, what are 

(2) 14 Ind. Cas, 759; 13 Or. L J 296, 
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the costs which may be said to have been 
incurred by the parties owing to the attach- 
ment of the land by the Magistrate and 
which of the parties should be required to 
pay those costs. From the final order of the 
Magistrate, it would appear that the appli- 
cant, Maung San U, who was ordered to pay 
these costs, wasthe person aggrieved. He 
was the person who was in possession and 
he was the person whom the Magistrate 
has declared to be entitled to remain in 
possession. It appears to me quite clear 
that the costs incurred by the Magistrate 
in ousting San U from possession tempo- 
rarily are costs which should be incurred 
by the other party, namely Daw Thet aud 
her party. It has been urged on behalf 
of ihe respondent that he is at least 
entitled to claim from the applicant the 
costs of material purchased by him for 
the purpose of cultivating the land and 
other expenses which wculd have been 
incurred by San U himself if he had re- 
mained in possession of the land, The bill 
of costs put in by the respondent includes 
the following items : a 

“Rs 150 0 to two men “for cultivation;” 

9) 0 for hiring buffaloes ; 

30 0 for cooking; 

30 0 for hire of cattle shed ; 

¢4 0 costs of agricultural implements ; 

99 12 for purchase of seed paddy ; 

„ 22 0 costs of feeding labourers.” 

It does not appear to me that none of 
these charges are legitimate costs to be 
incurred bya person who was putin very 
temporary possession of the land merely as 
an agent of the Magistrate forthe purpose 
of keeping disputing parties out of pos- 
session. On the other hand, if any of 
these costs were costs legitimately so 
incurred, then surely it is not San U who 
should be made to pay them, but the 
opposite party, namely Daw Thet and her 
friends. If as a matter of fact Ban U has 
taken the benefit of any of the expenditure 
of Maung Lu Gale, Maung Lu Gale might 
have his remedy in the Civil Oourt, 
Certainly he cannot ask the Magistrate to 
reimburse him for the expenditure in that 
direction if such expenditure was entirely 
unauthorized. It might be that if Maung 
Lu Gale had been obliged to inour expenses 
for matters necessary to be carried out for 
the immediate preservation of the property, 
Maung San U might be required to pay the 
costs thereof. However in ths list of items 
to be found in Maung Lu Gale's bill I can 
findno item to answer this description. 
The only one which might possibly be held 
to have been of guch a nature isthe item 
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for seed paddy, on the supposition that it 
was absolutely essential that the seed 
should be planted without delay. I 
cannot be convinced thata delay of three 
weeks -would have been so material. In 
any case it appears to me that Maung Lu 
Gale was certainly not entitled to incur such 
expenditure without the sanction of the 
Magistrate. For these reasons, I set aside 
the order of the Magistrate directing 
Maung San U to pay Rs. 137 to Maung Lu 
Gale. As itis possible that certain costs 
incurred by Maung Lu Gale were costs 
which must inevitably be incurred if he 
were to carry out the purpose for which he 
was appointed by the Magistrate, as set out 
above, l direct the Magistrate to re-consider 
the bill of costs putin by Maung Lu Gale 
and to decide what amount of that bill can 
be attributed to such legitimate costs. 
Having ascertained the amount, if any, he 
can then consider whether Daw Thet and 
her party should be directed to pay it or 
not. 
8. Order accordingly. 





MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 171 of 


October 21, 1937 
Leaca, O.J. AND Burn, J. 
S. G. BAKTHAVATSALU NAIDU 
— PETITIONER 
«versus 
SALEM MUNIOIPALITY— RESPONDENT 
Provincial Small Cause Oourts Act (IX of 1887, 
a. 25—Trial Court deciding only one tssue—No 
decree or order passed—High Oourt, if can take action 


"under s. 25 


The High Oourt can only act under s. 25, Provin- 
cial Small Cause Courts Act, where a decree or 
order has been passed. Where the trial Court 
only tries the issues of limitation and no decree or 
order has been made in the case, the High Gourt 
cannot proceed under s. 25. 

TO. Misc. A. for review of ihe Judg- 
ment of the High Oourt, dated September 
18, 1936. 


Mr. D. Ramaswamy Ayyangar, for the 
Petitioner. 


Mr. V. C. Veeraraghavan, for Mr. P. 
Chakrapant Ayyangar, for the Res- 
pondent. 


Leach, C. J.—The petitioner was the 
plaintif in a Small Cause suit in the 
District Munsif’s Ooart of Salem in which 
he sued to recover a sum of Ks. 184-8-0 as 
damages from the Salem Municipality for 
wrongful distraint. There were three 
issues framed: the frst was whether the 
suit was io time; the second had reference 
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to the question of the illegality of the 
distraint; and the third concerned the 
question of damages. The District Munsif 
held that the suit was not barred by the 
law of limitation and adjourned the further 
hearing of the suit to another date. The 
respondent Counsel then applied to this 
Court for an order revising this finding. 
The matter came before Oornish, J., who 
held that the District Munsif was wrceng 
in his decision on the question of limitation. 
The learned Judge found that the suit 
was time barred and dismissed it. Unfor- 
tunately the petitioner was not represented 
at the hearing, and he applies for review 
of the order of Oornish, J. on the ground 
thatit is wrong and that this is seen from 
the record itself. 

The contention is well founded. Bec- 
tion 25, Provincial Small Cause Courts Act, 
states that the High Court for the purpose 
of satisfying itself that a decree or order 
made in any case decided by a Court of 
Small Causes is according to law, may 
call for the case and pass such order with 
respect thereto asit thinks fit. TLe Court 
can only act under this secticn where a 
decree or order has been passed. In this 
case no decree or order had been passed. 
All that the District Munsif had done was 
to try one of the issues, and his decision 
meant thatthe suit had to proceed. It is, 
therefore, quite clear that there was no 
basis for the application which the Muni- 
cipal Council made and tne learned Judge 
was wrong in considering it. His order 
will, therefore, be vacated and the application 
of the Municipal Council dismissed. The 
suit will be tried by the District Munsif 
according to law. The petitioner is entitled 
to his costs. 

N.B. Order set aside. 


LAHORE HIGH COURT 
Criminal Appeal No. 864 of 1937 
November 10, 1937 
| Young, O. J. AND Monrosg, J. 
KARAMAT HUSSAIN MULLA—Coxvior 
—APPRLLANT 
VETEUS 
EMPEROR—Opposita PARTI. 

Penal Code (Act XLV of 1860), s. 100—Deceasad 
terribly beating his wife — Wife rushing to her 
brother for protectton—On being asked to stop deceased 
saying hewould not spare her—Deceased e and 
dangerous man suspected of murders-—~Wsfe'a brother 
killing deceased with hatchet — Brother held acted in 
defending his sister and in self-defence — He held did 
not exceedthat right and no offence was commit- 


ted. 
The deceased was a brute and a dangerous man’ 
174—121 & 122 
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who had been suspected of murdere and who wasa 
village bully and who had threatened every ono. He 
brutally ill-treated his wife, the sister of the accused.. 
On the night whenthe deceased was killed, he had 
again been beating this unfortunate woman. She 
rushed out of her kothrt to where her brother was 
sleeping and pleaded with him to protect her. She 
was followed by her husband. The accused then asked 
him to stop. The husband said that he would beat 
his wife and would not spare her. Thereupon 
the accused seized a hatchet and hit the deceased on 
the head and killed him. It was also in evidence 
that if he had not killed his brother-in-law, his 
brother-in-law would have killed him: 

Held, that under these circumstances the accused 
had not committed any offence. He acted in the right 
of self-defence not only of his sister but of himself 
and that under the circumstances of this particular 
case it could not be said that he exceeded that right. 


Cr. A. from an order of the Sessions 
Judge, Rawalpindi, dated July 17, 1937. 


Mr. L. M. Daita, for the Appellant. 

Ch. Nazir Hussain, Assistant Legal 
Remembrancer, for the Crown. 

Young, C. J~-Karamat Hussain was 
charged with the murder of his brother- 


_in-law Fazal. The learned Sessions Judge, 


Rawalpindi, found him guilty and sen- 
tenced him to transportation for Hie. 
Karamat Hussain from the very beginning 
admitted kaving killed Fazal; but his 
defence has been throughout that be acted 
in defence of his sister and himself. The 
sister of Karamat Hussain was married to 
Fazal. According to the prosecution evi- 
dence, this Fazal appears to have been a 
brute and a dangerous man who had been 
suspected of murders and who was a village 
bully and who had threatened every one. 
He was a man of powerful physique. He 
again accoiding to the evidence of the 
prosecution brutally ill-treated his wife, 
the sister of Karamat Hussain. On the 
night when Fazal was killed, Fazal had 
again been beating this unfortunate woman. 
She rushed out of her kothri to where her 
brother was sleeping and pleaded with 
him to protect her. She was followed by 
Fazal. Karamat Hussain then asked his 
brother in-law why he was continuing 
beating his wife and asked him to stop. 
According tothe evidence of Hukam Dad, 
the witness, on whom the Judge mainly 


‘relies, Fazal said that he would beat his 


wife and would not spare her. Thereupon 
Karamat Hussain seized a hatchet and 
hit the deceased on the head and killed 
him. It is also in evidence that immediaie- 
ly afier this was done Karamat Hussain 
said that if he had not killed his brother- 
in-law, his brother in-law would have killed 
him. This brother-in-law, according to 


could easily have killed 
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Karamat and he was certainly a man of 
such a temperament that be might have 
done it. 

It appears to us that the above is a 
true statement of what occurred. Under 
these circumstances, we have to consider 
what offence, if any, has been committed. 
We think that the accused Karamat 
Hussain had a perfect right to defend his 
sister from the brutal treatment she was 
getting from her husband. The whole 
episode of that night may be treated as 
one. There was the fact tbat the woman 
was getting a terrible beating, that she 
rushed out and asked her brother fer pro- 
tection, that she was followed by her 
husband who said he was going to continue 
the beating and, therefore, we think the 
right. arcse to Karamat Hussain to defend 
his sister. In addition, there is some evi- 
dence tat the axe with which Fazal was 
killed was criginally in the hand of Fazal, 
deceased. The woman herself gave evi- 
dence and she definitely said so. The 
learned Judge, however, doubts this evi- 
dence perhaps not unnaturally. No doubt 
the woman would be inclined to help her 
brother. On the other hand, however, her 
evidence possibly may be true. Karamat 
Hussain himself at once stated that he 
had taken the axe from the hand of the 
deceased. In any event, whether this be 
true or not, we think that the right of 
private defence of his sister arose and it is 
difficult to say by how much that right 
has been exceeded. It is very possible, as 
suggested by all the evidence, that if 
Karamat Hussain had not killed or seri- 
ously disabled Fazal he himself would 
have been in great danger of being killed. 
Taking into consideration the brutal charac- 
ter of Fazal and the right of Karamat 
Hussain to interfere, we think it can be 
said that Karamat Hussain had reasonable 
apprehension for his own life. Under these 
circumstances, it is difficult to say that 
Karamat Hussain has ccmmitted any 
offence. We, therefore, hold that Karamat 
Hussain acted in the right of self-defence 
not only of his sister but of himself and it 
would be very difficult to hold that under 
the circumstances of this particular case 
he exceeded that right. We accept this 
appeal and set aside the sentence ct trans- 
portation for life and acquit the accused. 

B. Appeal allowed. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 798 of 1935 
Octuber 1, 1937 
Bosna, J. 
KANHALYALAL—PLAINTIFE— 
APPLICANT 


versus 
GOVINDA TUKARAM KUNBI— 


DBFENDANT—Non-A PPLIOANT 

0. P. Debt Concirtatton Act (II of 1933), a3. 7-A, 
8 (1) and (2)— Rules under, r. 47—When 8. 7-A does 
not appl mi Court haa jurisdictron to consider 
whether Board acted with jurisdiction or not—In 
case of minor, Board and parties to follow proce- 
dure in O. XXXII, Civil Procedure Code (Act V of 
1908), under r. 47—-Minor, tf effectwwely represented 
mere omission to record order appointing guardian 
ts mere trregularity—Appltcation to Board by debtor 
mentioning mother as guardian of one of three 
joint promtsees—Notice tssued to mother under 
e. 8(1)—-Notice tgnored—Order under s. 8 (2) dis- 
charging minor's share tn debt—Held, order was 
without jurssdsctton 

When a. 7-A of the O.P. Debt Conciliation Act, 
does not apply, the Civil Courte have jurisdiction 
to consider whether the Hoard acted with jurisdic- 
tion or not in any particular matter Thakur 
Lachmansingh v. Durgaprasad (1), relied on. 

Under 1. 47 ofthe Rules framed under the O. P, 
Debt Conciliation Act, 1933, in the case uf a minor, 
the Board andthe paities concerned have to follow 
the procedure laid down in O. XXXII ofthe Code 
of Oivil Procedure. i, however, a minor is effec- 
tively represented in the proceedings then a mere 
omission to record a formal order of appointment of 
a guaidian is an irregularity in proceduie and the 
proceedings will not be a nullity anless prejudice 
to the minor is shown by reason of that defect in 
procedure. Walsan v. Banke Behurt Pershad Singh 
(2), relied on. 

A minor cannot be said to be properly represent- 
ed unless there has been a proper and formal order 
of appointment, Such orders cannot be made behind 
the back ofthe proposed guardian. It is necessary 
in all such cases that’ the guardian should consent 
to it and, therefore, unless the Court is satisfied 
that the person mentioned is 1eady and willing to 
accept the ofice of guardian, mere notice to appear, 
which is ignored, would not be effective in securing 
the representation of a minor, 

Where a debtor made an application to the Debt 
Conciliation Board and in his application mentioned 
the mother asa guardian of one of the three jot 
promisees of a pro note executed by him and the 
Board issued notice to her for filing statement under 
8. 8 (1) without making proper and formal appoint- 
ment, and on such netice being ignored an order was 
paesed under s.8 (2) discharging the shareof debt 
of the minor : 

Held, that there was mu representation of the 
minor and he was piejudicially affected. The action 
of the Board was without jurisdiction and not a mere 
inegularity in procedure, 


O. R. App. against the decree of the Court 
of the Small Causes, Kelapur, 


Messrs. A. V. Wazalwar and V D. Kale, 


for the Applicant. - 
Mr. G. R. Pardhan, for the Non-Appli- 


cant. 


dated - 
October 5, 1936, in 8. C. B. No. 259 of 1936. 
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Order.—The plaintiff is an assignee of 
a promissory note executed by the defen- 
dant in favour of three persons Nemi- 
chand, Ohhaganmal and Mulchand who 
formed a joint Hindu family. The defend- 
ant Mulchand was and still is a minor. 
After the execution of the note the de- 
fendant applied to the Debt Conciliation 
Board. Notices were issued to the two 
major creditors and to the mother of the 


minor who was described both in the ` 


application and in the notice as their 
guardian and they were called upon to 
hie a statement under s. 8 (1) of the 
O. P, Debt Conciliation Act within 2 months. 
No one appeared on behalf of the minor 
Mulchand and so the Debt Conciliation 
Officer passed an order under s. 8 (2) 
discharging Mulchand’s share, that is to 
say, l-3rd of the debt. This was on August 
8, 1935. After this the three creditors 
assigned the note tothe plaintiff on April 
5, 1936, and he has instituted the present 
suit and asks fora decree forthe whole 
amount. 

The lower Court while holding that the 
Debt Conciliation Board is bound to appoint 
a guardian in respect of a minor holds 
that ‘the Oivil Courts have no jurisdiction 
to question the procedure of these Boards 
and so dismissed the claim to the extent 
of 1-drd, 

It has been held in Thakur Lachman- 
singh v. Durgaprasad (1),that whens. 7-A of 
the Act does not apply, the Civil Courts have 
jurisdiction to consider whether the Board 
acted with jurisdiction cr nob in any parti- 
cular matter. The question which I have 
now to determine is whether failure to 
appoint a guardien under O. XXXII of 
the Code ot Oivil Procedure is mere an 
irregularity in procedure or goes to the 
root of jurisdiction. 

It is elementary that no Court has 
power to proceed against a person who 
is not before it or, in the case of a minor, 
who is not properly represented. Order 
XXXI prescribes the method by which 
the representation of 9 minor is to be 
efiected. Rule 47 of tke Rules framed 
under the Oentral Provinces Debt Oon- 
cilation Act, 1933, states that in the case 
of a minor the Board and the parties 
concerned shall, “so far as may be“ follow 
the procedure laid down in O. XXXI 
of the Code of QOivil Procedure. If that 
is not done and a minor is not represented 
at all then, of course, the action of the 
Board in passing any order agalost him 

(1) 30 N L J 203, 


KANHATYALAL v. GOVINDA TUKARAM KUNBI (NAG.) ; 


note was a 
‘considered that the 
‘by them was not enough and so acted 
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is naturally without jurisdiction. But 
their Lordships of the Privy Council have 
held in Walianv. Banke Behari Pershad 
Singh (2) that if a minor is effectively 
represented in the proceedings then a 
mere omission to record a formal order 
of appointment of a guardian is an irre- 
gularity in procedure and the proceedings 
will not be a nullity unless prejudice to 
the minor is shown by reason of that 
defect in procedure. 

The position then narrows down to this. 
Oan the minor Mulchand he said to.have 
been effectively represented in the proe 
ceedings before the Board? As I have 
said the application mentioned his mother 
as his natural guardian and notice was 
actually issued to her. Will that be en- 
ough? In my opinion not; unless there 
has been a proper and formal order of 
appointment. Such orders cannot be made 
behind the back of the proposed guardian. 
It is necessary in all sach cases that . 
the guardian, should consent to it and, ` 
therefore, unless the Court is satisfied that 
the person mentioned is ready and willing - 
to accept the offize of guardian, mere 
notice to appear, which is ignorned, would 
not be effective in securing the representa- 
tion of a minor. 


Then there is the fact that the other 
members of the joint family were major and - 
that they could have represented the 
minor in certain circumstances. But here 
it is evident that the Board refused to 
accept them as the representatives of the 
minor. Though the debt on the promissory 
joint and several debt, ıt 
statement furnisned 


under s. 8(2). Therefore, in my opinion, 


it is clear both that there was no repre- 
‘sentation of the minor and also that he ° 
‘has been prejudicially effected by reason < 
‘of his non-representation. It follows that 
the Board was without: ` 


the action of | 
jurisdiction and was not a mere irregularity ` 
in procedure. 


I, therefore, set aside the order ‘of the : 
lower Court and direct that the case proceed 
in respect of the minor's share which has 
not been decreed. [am not in a position 
to determine whether all the defences open 


“against the minor have been raised or not 


and so L leave that to the lower Court to 
deal with. 


(2) 30 O 1021 at p. 1031; 39 [ A 182; 5 Bom. LR 


< 932: 70 WN 774; 8 Sar. 512 (P 0O). 
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Counsel's fee Rs. 10. 
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will follow the event. 


6 ~ Order set aside. 
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“+ RANGOON HIGH COURT 
Civil Revision Application No. 56 of 1937 
- May 20. 1937 


4 ; : Sparao, J. 
~ A. M. A.MUTHURKAMAN CHETTYAR 
— APPLIOANT. 


f VETSUS 
SELLUPONA VENKATA REDDY— 
TT ji RESPCNDENT 

Evidence Act (I of 1872), s. 98, Proviso 4—Pro- 
note—Subsequent agreement rescinding or modifying 
agreement of discharge or discharge of de Ad. 
misatbility—Negotiable Instruments Act (XXVI of 
1861), s. 82— Section, whether contemplates payment 
by one executant of pro-note of part of principal 


sum. 
Since 8 promissory note is a document which is 


required tobe in writing s. 93, Evidence Act, ap- 
plies to it and Proviso 4 shows that if any distinct 
subsequent oral agieement is sought to be proved, 
which would have the effect of rescinding or mod)- 
fying any such contzact, then it must be in writing; 
oral evidence, therefore, to prove an Agreement of 
discharge or of the discharge of the debt evidenced 
by the pro note is inadmissible under s 9?, Pre- 
viso 4. Jagannath Ktshtram v. Shankar Ganpat 
(2) and Yegnarayana Ayyar v, Suppan (3), relied 
on. 

Section €2, Negotiable Instiuments Act, refers to 
payments ofthe promissory note according to its 
tenour and certainly does not contemplate the pay- 
ment by one of the executants of a promissory note 
of ot of the principal sum, 

. R. App. against a decree of the Small 
Oause Court, 
1937. 

Mr. K. N. Dangali, for the Applicant, 

_ Mr. K.C. Sanyal, for the Respondent. 

, Order.—-This 18 an application for reyi- 
Sion of the decree passed in the Small 
Cause Oourt of Rangoon in Suit No. 9639 
of: 1936. That was a suiton a promissory 
note signed by five persons. One of these 
persons pleaded that he had been discharg- 
ed.. by the plaintiff in respect of the 
promissory note in view of three payments 
of Rs, 20 each which Le had made to the 
Plaintif.. The plaintiff admitted the Teceipt 
of this money but denied that there was 
any discharge. The question that arises 
for decision in this application ig whether 


goon, dated January 23, 


oral evidence was admissible to prove 


either the agreement of discharge of defen- 
dant No.5 on payment of Rs, 60 or the 
actual discharge. It is argued by Mr. 
Dangali that s.92, Evidence Act, applies 
and Prcviso 4 is prevented frcm operating 
because of the words ‘except in cases in 
which such contract, grant or disposition 
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of property is by law required to be in 
writing” containedin it. A promissory note 
is by law required to be in writing. There-. 
fore, no proof can be offered of this agree- 
ment of discharge or of the discharge and 
the suit should not have been dismissed 
as against defendant No. 5. 

For the respondent it is argued that 
Proviso 4 tos. 92 has been misread. It 
is suggested that the words “such contract” 
where they occur for the second time in 
that Proviso refer not to the original con- 
tract but to the agreement which was 
framed to rescind or modify the orjginal 
contract. I do not believe that this is 
the proper constructicn of this Proviso. In 
fact in my opinion the language in which 
the Proviso is framed renders it impcssible 
to believe that that isthe intention. 

Reference was then made to Maung Chit 
v. Roshan Kareem Oomer & Co., (1) part 


of the head-note of which reads: 

“Normally and prima facte a lender 15 regarded 
as taking a negotisble instrument only as condi- 
tional payment, and not in satisfaction of the loan.” 


It is, therefcre, suggested that where a 
promissory note has been taken, it does — 
not purpert to contain all tLe terms of the 
contract, and, therefore, ss. 91 and 92 have 
no application. This 1s a somewhat as- 
topishing result snd I am convinced that 
there must be some fallacy about this rea- 
soning. If it were true, it would mean 
that the plaintifiin a suit on a promissory 
note could produce oral evidence to show 
that the lcen was other than appears in 
the promissory note and that the rate of 
interest was different also. The truth of the 
matter I believe lies inthis that the pro- 
mirsory note is taken as a security for 
the loan orfor the execution of the con- 
tract, or whatever it may be, and is a 
separate contract on its own. It is only 
if for some reason the promissory note 
cannot be sued upon, that the original 
contract is fallen back upon, but so far as 
the promissory nole is concerned itis clear 
that the promissory note contsins the terms 
of that contract, although the terms of the 
original contract are not included and are 
not intended to be included. Further, 
since itis a promissory note, it is a docu- 
ment which is required to be in writing 
and, therefore, itis clear that s. Y2 applies 
to it and Proviso 4 shows thatit any 
distinct subsequent oral agreement is sought 
to be proved, which would have the effect 
of rescinding or modifying auy such con- 
tract, then it must be in writing. It is 

(1) 13 R 500; 152 Ind, Cas, 1088; AIR 1934 Rang. 
889; 7 R Reng. 184 (F B). . 
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common ground that the agreement or 
discharge or whatever it is in this case is 
not in writing. i 


Then it is said that what is said to be . 
proved is not a subsequent oral agreement“ 


Varying a contract; it is s di ge which 


may always be proved and which need 


not be in writing. A somewhat similar 
problem was presented to the Oourt in 
Jagannath Kishiram .v. Shankar Ganpat 
(2). It is true that this case concerned a 
mortgage but what was pleaded there was 
that the mortgagee had received Rs. 800 
in full satisfaction of the mortgage debt. 
It was held that oral evidence was inadmis- 
sible to prove discharge of the mortgage 
debt under s. 92, Proviso 4, Evidence 
Act. At p. 55“ Macleod, O. J. said: 

“But the argument before us has been that there 
has not been a subsequent oral agreement to res- 
cind or modify the mortgage, but there has been 
an actaal discharge, and that oral evidence was 
admissible to prove a discharge. In my opinion 
there is no substance in that argument. The de- 
fendant’s case must be that the mortgagee agreed 
to receive Rs. 800 in full satisfaction of the much 
gresier amount which was due on the mortgage, 
and although he might have said when receiving 
Rs 800 ‘I now die ea you from the mortgage’, 
there was none the less an agreement which modi- 
fied the original agresment of mortgage" 

This case was followed in Yegnarayana 
Ayyar v. Suppan (3). Itis true that the 
document in question here was a mortgage 
deed, but the arguments seem to me to 
be equally sound if the premissory note is 
in question. 

Reference was made by Mr. Sanyal to 
s. 82, Negotiable Instruments Act, wherein 
is found nothing about payment being re- 
quired to be in writing. But that section 
refers to payments cf the promissory note 
according to its tenour and certainly does 
not contemplate the payment by one of 
the executants of a promissory note of 
part of the principal sum. It is therefore, 
clear that evidence to prove that the plain- 
tiff agreed to discharge, or did discharge, 
defendant No. 5 from his obligation under 
the promissory ncts was inadmissible. The 
decree passed by the Sniall Oaase Oourt 
is set aside and in place thereof a decree 
will be issued against the five defendants 
for thesime sum with costs: Advocate's 
fee two gold mohure. i 

8. Petition allowed. 

(2) 44 B55; 54 Ind. Cas, 689, A IR 1920 Bom. 115; 
22 Bom. L R 39 
sat? A IR 1927 Mad. 1111; 100 Ind. Cas. 4,53 M LJ 
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LAHORE HIGH COURT 
Execution Second Appeal No. 656 
of 1936 
December 17, 1936. 
Tex CHAND; J. 
Firm NANAK CHAND-RAMJI DAS~— 
: . PLAINTIPE— APPRLLANT 


ne DETEUS > 
IBRAHIM AND ANOTAEBRR— DEFENDANTS 
-— RASPONDENTS 

Oivi! RI AF a V of 1908), ss. 11, 55, 
—Res judicata- Applicability to execution procee 
Eni, panga saanak in res judicata —S. 55, scope—W he- 
ther provides that surety will be effective only if 
bond ts formally executed—Oourt Fees Act (VII of 
1870), Sch. II, Art. 6-—Oourt, if can accept person as 
surety on oral statement—S. 145, Oivil Procedure Gode 
(Act V of 1908), if requires that notice of attachment 
should bein writing. 

Ifan objection which might and ought to have 
been taken in the earlier execution proceedings is 
not so taken and the matter is heard and decided, the 
party concerned is debarred fromraising it in sub- 
Requent proceedings. Though s 11, Qivil Procedure 
Oode, does not interms apply to exesution proceed- 
ings, the general principles underlying the rule of 
res judicata are applicable to them and the ap- 
plicability of the rule is not limited to matters 
which were directly and substantially in issue and 
were heard and expressly decided in former execution 
proceedings, but the principle of constructive res 
judicata, as embodied in Expl. 4 ofs, 11, is also ap- 
plicable to such proceedings [p. 968, cols. 1 & 2.| 

OCase-law referred to. | 

nder s. 55, QOivil Procedure Qode, all that is 
necessary is that security “to the sitisfaction of the 
Court” should be furnished. Itis not provided that 
the surety will become effective only if a bond is 
formally executed. In such cases the liability of tho 
surety is determined by the undertaking that is given 
to the Court by means of the agreement or state- 
ment made by kim and accepted by the Court, and 
non-compliance with the undertaking renders the 
surety liable under 8.145, Parkash Chand v, Madan 
Theaters Lid. (12), reliedon. [p. 969, ool. 1.] 

Article 6 of the Oourt Fees Act does not lay down 
thatit is illegal for the Oourt toaccapt a personas 
surety in proceedings under s 55, Civil Procedure 
Oode, on oral statements made before it, or that it 
is obligatory to taks a bond in writing. Muhammad 
Ewaz v. Naneh Miah (1), explained. [p. 969, col 2.] 

Section 145, Civil Procedure Code, does not lay 
down thatthe notices should be in writing, as was 
expressly provided for in the corresponding s 253 of 
the Code of 1882. All that is necessary under the 
law now is that before the attachment actaally takes 

lace, the surety should have notice of the order 

ing attachment, the object being that he may be 
able to raise objections,if any, to the validity of the 
order. Where no objection of want of notice is 
raised before the executing Court,it must be taken 
to have been waived. [ibid] 

Ex. 8. A. from an order of the Addi- 
tional District Judge, Karnal at Ambala, 
dated March 2, 1936. 

Mr. Faqir Chand Mital, for the Appel- 
lant. 

Mr. Mohammad Amin, for the Respon- 
dents. 

Judgment.—The appellant firm Nanak 
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Ohand-Ramji Das had a simple money 
decree against -Niaz Mohammad) hus- 
“band of Musammat Niazi Begum, respcn- 
«dent No.'2., Ih execution of this decree, 
the. decree:-holder applied for arrest of the 
: -judgmènt- debtor. The judgment-debtor ‘ 
-~ «was “arrested and brought before the Court 
. -on March-7, 1929 when he expressed his 
intention to apply for adjudication as an 
insolvent within one month or pay the 
amount .during that period. The Oourt 
-granied the prayer on condition of his 
ishing ‘security. Accordingly on that 
. date, è, e., March 7, Ibrahim, respondent 
No. 1 stocd surety for the judgment debtor 
“and executed a duly stamped bond under- 
taking that the judgment debtor would 
„either pay the amount before the next 
„hearing or be present in Court on that 
‘date, failing which he, the surety, would - 
pay the decretal amount to the decree- 
_ holder. 
~ Atthe next hearing the judgment-debtor 
‘and the surety -both appeared before the 
' Court. The judgment-debtor hcwever did 
‘not pay the decretal amount nor had he 
applied for being adjudicated insolvent. 
“Both of them asked for time to come to 
a settlement with the decree-holder. With 
"the decree-holders consent the hearing of 
- the case was adjourned twice for the pur- 
pose. At the third hearing, neither the 
' judgment-debtor nor the surety appeared 
mor had they come to any settlement 
-with the decree-holder in the meantime. 
‘Accordingly the Court directed notices to 
"iesus to the judgment-debtor and the surety 
‘for November 14, 1929. On that date the 


174 I È 


At the next hearing, 1. e. December 17, 
1929, neither the judgment-debtor nor the 
surety appeared and in their absence on 
the decree-holder’s application warrants 
for attachment of certain agricultural land 
belonging to Ibrahim were issued, return- 
atle by February 20, 1930. On December 
. 21, 1929 Ibrahim appeared and filed an 
application stating that the judgment- 
debtor had gone to a relaticn of his in 
Muzaffarnagar District, where he got an 
attack of pneumonia and therefore could 
not appear on the date fixed (December 
17, 1929) and praying that the order of 
that date be set aside. The Court directed 
notice of this application to issue to the 
decree-holder for February 20, 1930 which 
was the date already fixed for the return 
of the warrants of attachment of the land 
belonging to the surety. It may be noted 
that in this application Ibrahim -did not 
object to the attachment of his land on 
the ground that he was not liable, as no 
written and properly stamped surety bond 
had been taken from him. 

On the date fixed, 1. e. February 20, 
"1930, both the judgment-debtor and the 
. surety again absented themselves, and as 
none of them had appeared to support the 
application of tbe surety dated December 
21, 1929, that application was dismissed. 
In the meantime the land of the surety had 
been attached on February 8, 1930 and on 
return of the warrant of attachment on 
February 20, 1930 the Court directed that 
the file be sent to the Oollector for suggesting 
the -period for which the surety’s lan 
could be temporarily alienated. On May 


, judgment-debtor and the surety both appear- 
‘ed asked for one month's further time 
. ,to pay the amount due. The decree-holder 
'y agreed, provided Ibrahim stood surety for 

the due compliance of the judgment- debtor's 


19, 1930 Ibrahim made another application 
praying for the setting aside of the attach- 
ment of his land on the ground thatthe 
absence of the judgment-debtor on Decem- 


ber 17, 1929 was notintentional but was 
unavoidable owing to serious illness, and 
further urging that the proceedings for 
realising the decretal amount should first 


. > undertaking. Ibrahim agreed and made a 
Statement on oath before the Court praying 
“that the judgment-debtor be not arrested - 


but be allowed a further opportunity to 
` pay the decretal amount before the next 
hearing, and undertaking that he would 


| produce the judgment debtor at the next ` 


~ hearing failing which he would be personally 


liable to pay it to the decree holder. -A - 


~ statement of the judgment- debtor to the same 
-effect was recorded and also that cf the 


decree-holder agreeing to the postponement - 


- of the case on the conditions mentioned by 
Ibrahim. The Court accepted the security 
- and adjourned the hearing to -December 
17, 1929. No fresh surety bond was, 
~ however, executed or filed, ‘ 


be taken against the judment-debtor who 
had sufficient property of his own, and that . 
after this had been done, if kis property 
‘was found to be insufficient to pay the 
decretal amount, execution should proceed 
against the surety. It is noteworthy that 
in this application also [brahim did not 


. object to the invalidity of the proceedings of 


November 14, 1929 accepting his security, 


_on. the ground that a duly written and 


stamped bond had not been taken from 
him. Indeed he accepted his liability as 
such, but merely prayed for postponement of 
the execution of the process against him 
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till steps had been taken to realise the 
decretal amount from the property of the 
judgment: debtor. 

This application was fixed for hearing on 
June 21, 1930, but on that date Ibrahim 
again failed to appear and it was dismissed. 
No steps were taken to have this application 
restored nor was any appeal filed either 
against the order directing attachment of 
the land of Ibrahim or against the order 
dismissing his ‘application last mentioned, 
The papers remained with the Oollector 
for nearly two years, and on January 19, 
1932 he suggested a lease of the land of 
Ibrahim for a period of 20 years in lieu 
of Rs. 210. The decree-holder agreed to 
the terms proposed by the Collector and 
accepted the lease. No appeal was filed by 
the surety against this order also. 

It appears that though the decree-holder 
had accepted the lease early in 1932, he 
was not able to obtain possession of the 
leased land. Accordingly, on February 15, 
1935, be applied that possession be given 

-to him as lessee for a period of 20 years, 

as already ordered by the Oourt. Notice 
of the application was duly served upon 
Ibrahim and he appeared on October 19, 
1935 and denied his liability on the ground 
that all that he had undertaken on No- 
vember 14, 1929 was to produce the judg- 
ment-debtor at the next hearing and not 
to pay the decretal amount and therefore 
his person or property could not be pro- 
ceeded against by the decree-holder for 
realisation of the amount due by the 
judgment-debtor. No other objection of 
any kind was arged by Ibrahim. On this, 
“the executing: Oourt framed the following 
issue: “Is Ibrahim liable personally for 
the decretal amount?” 

The learned Subordinate Judge however 
at the final hearing of the application 
appears to hive raised suo motu two new 
points: (1) whether the statement of the 
petitioner, dated Norember 14, 1929 was 
‘sufficient to hold him liable, and (2) whe- 
therthe order of the Court, dated December 
17, 1929, directing the attachment of the 
agricultural land of the surety was legal or 
ulira~vires. On the first point he held that 
in order to make Ibrahim liable, a written 
and properly stamped surety bond was 
necessary and therefore the statement of 
Ibrahim, dated November 14, 1929. could 
not make him legally liable, The second 
point also he found in favour of Ibrahim, 
holding that under s. 145, Civil Procedure 

ode the issue of a notice was a condition 
precedent to make the surety liable and 
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as this had not been done in the case, the 
entire proceedings were: illegal and ultra 
vires. In support of these conclusions he 
relied on Muhammad Ewaz v., Naneh Mian 


(1) and Muhammad Sultan v. Nagoji Rao 


(2). He accordingly-dismissed the decree- 
holder's application for execution. 

The decree-holder wentin appeal to the 
District Judge, before whom the first 
point taken was that the grounds on 
which the executing Coart had dismissed 
the application for execution might and 
ought to have been raised by the respon- 
dent in the course of the former proceed- 
ings in execution of the decree and there- 
fore the matter was res judicata. It was 
also urged that it was not open to the 
executing Oourt to raise the points suo 
motu and its order was ultra vires. The 
District Judge overruled these objections 
on the short ground that the pleas of res 
judicata and want of jurisdiction ought to 
have been specifically raised by the decree- 
holder in the executing Oourt, and as this 
had not been done it was not open to him 
to urge them for the first time in. the 
Appellate Court. He accordingly dismissed 
the appeal in limine. 

The decree-holder has come up in second 
appeal and it has been contended on his 
behalf that the orders of the Courts below 
are erroneous. After hearing both Counsel, 
I am of opinion that the appellant's cons 
tentions are wellfounded and must pre- 
vail. Iconfess I find considerable difficulty 
in understanding the reasoning of the 
learned District Judge. As is clear from 
the summary of the proceedings in the 
case set out above, the grounds on which 
the executing Court dismissed the execution 
against the respondent, had not been 
mentioned by him in any of the applications 
filed by him in that Court. In the last 
application, which alone was before the 
Court, the only objection raised by the 
surety was that he had made himself liable 
only to produce the judgmeat-debtor on 
the date fixed and had not undertaken 
liability for payment of the decretal amount. 
He had not pleaded that he was not liable 
because he had not executed a formal bond 
in writing, or that his land could not be 
attached because no notice under s, 145, 
Oivil Procedure Oode, had been issued to 
him. Taese objections appear tohave been 
raised by the Subordinate Judge suo motu, 


(1) A IR1929 Lah. 205; 117 Ind. Oas. 228; 30P L 
R 131; 11 Lah. L J 40. 

(2) AI R 1931 Mad. 828; 135 Ind. Oas. 539: (1931) 
M W N 968; Ind. Rul. (1932) Mad. 123. 
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apparently at the-time of arguments. In 


4 dhese circumstances, the decree-holder had 


no occasion to plead before the executing 
Court that the points were barred by the 
rule of constructive res judicata and the 
Court had no jurisdiction to go into them. 
The first occasion therefore when he could 
have urged these pleas in writing -was 
when he appealed to the District Judge, 
and in his memorandum of appeal the 
_points were specifically raised. The learned 
District Judge has referred to a passage in 
Mogha's Law of Pleadings in British India 
(Edition 4, p. 193), that the plea of res judt- 
cata should be specifically pleaded. But 
ibe rule of pleading mentioned there is 
'bvioasly inapplicable to the facts of the 
vase as stated above. The points taken 
by the appellant were purely questions of 
law, for a decision of which no fresh evi- 
dence was necessary. They should therefore 
have been considered by the learned 
Judge after examining the record and 
hearing the parties. 

That these objections were well-founded 
does not appear to me to admit of any 
doubt. It is coreceded that it was open to 
the respondent in the course of the earlier 
proceedings to object to hia liability be- 
cause of the alleged defect in the order 
accepting Lim as a surety without a 
written bond and also object to the attach- 
ment of land for want of notice under s. 145. 
He however did net do so. Indeed, he 
amitted his liability in clear terms and 
asked the Oourt to exonerate him because 
the judgment dektor was ill or, at any rate, 
to order execution in the first instance 
against the property of the judgment- 
debtor. The executing Court proceeded 
‘,on the assumption that the respondent 
was liable as surety and passed orders 
attaching his land and ordering its tem- 
porary alienation for 20 years. These 
orders were not appealed against and have 
now become final. 

‘It is well settled that if an objection 
which might and ought to have been taken 
in the earlier execution proceedings is not 
so taken and the matter is heard and 
decided, the party concerned is debarred 
from raising it in subsequent proceedings. 
In Mungul Pershad Dichit v. Grija Kant 
Lahiri (3), it was held by their Lordships 
of the Privy Council that although the 
execution of a decree may have been 
actually barred by time at the date of an 
application made for its execution, yet, if 


(3)8 O51; 8T A 123; 11 Q L R 118; 4 Sar. 249 
(PO, f 
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an order for such execution has been re” 
gularly made by a compctent Court, having 
jurisdiction to try, whether it was barred 
by time or not, such order, although 
erroneous, must, if unreversed, be treated 
as valid, and that it was not open to the 
judgmentedebtor to plead in subsequent 
proceedings that the original application 
was time-barred.- Similarly in Ved Kuar v. 
Balkishan Das (4), it was held that where 
a wife had obtained: a declaratory decree 
for maintenance against the husband and 
the decree had been executed by her several 
times without objection, it was not open 
tothe judgmeni-debtor to object for the 
first time in subsequent proceedings that 
the decree being declaratory was not 
executable. f 
The case-law-on the subject was 
reviewed in Prabhu Dayal v. Dewat Ram 
(5), where it was observed that ` though 
s. 11, Civil Procedure Code, did not in 
terms apply to execution proceedings, 
the general principles underlying the 
rule of res judicata were applicable to 
them and that the applicability of the rule 
was not limited to matters which were 
directly and sabstantially in issue and 
were heard and expressly decided in 
former execution proceedings, but that the 
principle of constructive res judicata, as 
embodied in Expl. 4 of r. lL was also 
applicable to such proceedings : see to the 
same effect Raja of Ramnad v. Velusamt 
Tevar (6), Kidar Nath v. Taj Mohamad 
Khan (7), Madan Gopal v. Jaswant Rai (8), 
Lal Mohamad v. Khemchand Radha Kishen 
(9), Punjab National Bank Ltd. v. Nanhe 
Mal Janki Das (10) and Lal Singh v. 
Mohammad Afzal (11). The last mentioned 
case may be specially referred to as its 
facts were very similar to those of the 
present case. There, a judgment-creditor in 
execution of a money decree obtained by 
bhim, had got the judgment-debtor seal 
(4) 14 Lah. 409: 141 Ind. Oss 577;A I R 1932-Tiah, 
594; 34 P L R 528; Ind, Rul (1933) Lah. 1505 m 
(5) 15 Lah. 889; 155 Ind. Oas. 286; A JAR 1935 Lah. 
900; 35P L R429; 7 R L877. 
A 45; 59 Ind. Oas. 880; 
-40 M LJ 197; 134, W 29); (192) M W 
3 OLJ 218; 25 OW 581; 23 Bom. L R 701; 


5 (P 0). 
1933 4 bi 3; 144 Ind. Cas. 259; 15 Lah. 
ind. Rul. (1933) Lah. 438. 
1933 Lah. 697; 144 Ind. Cas. 488; 34 PLR 
489; Ind. Rul. (1933, Lah. 484. Í 
(9) AI R 1936 Lab. 167; 166 Ind. Oas. 982; 9 R L 
l 


(10) A I R 1936 Lah. 246; 163 Ind. Oaa, 97; 38 PLR 
723; 8 R L 1007. 
(11) A I R 1930 Lah. 80; 139 Ind, Oas. 689; Ind, 
Rul. (1931) Lah, 309, 


I R1921 P O 23; 
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A third party had stood surety, executing a: 
bond to pay the entire amount if during 
execution proceedings the judgment-debtor 
absented himself. On the judgment debtor 
being absent at oneof the dates fixed, the 
decree-holder asked the Oourt to issue a 
warrant for attachment of the surety's 
property. The'surety appeared and caked 
for time to settle with the decree: holder. 
Time was granted but the sureiy failed to 
make a settlement and, on notice having 
been issued, stated that he was not a 
surety at all. Johnstone, J. held that 
when the surety asked for time to settle 
with the decree-holder, he did not deny 
liability and therefore his liability had 
become res judicata and he was therefore 
still liable to the decree-holder, Similarly, 
in this case it must be held that it was 
not open to Ibrahim to raise these points 
now It is conceded that if the pointa are 
res judicata, the executing Oourt was debar- 
red from raising them suo motu. 

On the metits also, there is no force in 
either of these points. It is true that no 
formal bond had been executed by Ibrahim 
on November 14, 1929 but, in my oninion, 
none was necessary under the law. He 
had already executed a bond on March ?, 
1929, the operation of which had, at 
his own request been extended to Novem- 
ber 14, 1929. On that date further 
time was asked fcr from the Oourt by the 
jadgment-debtcr and Ibrahim agreed to 
continue aS surety on the same terms as 
before. He made a statement on oath to 
that effect before the Oourt and cn the 
decree-holder agreeing, the Court accepted 
him as surely and passed siders accordingly. 
Unders 45, Oivil Preeedure Orde under 
which proceedings were then going cn, all 
that is necessary is that security “to the 
satisfaction of the Court” should be 
furnished Jt is not provided thit the 


surety will become effective only ifa bond - 
in - 


is formally executed. As observed 
Parkash Chand v. Modan Theatras Ltd. (12), 
at p. 465% : 

“In such cases the liabilityof the smety is deter- 
mined by _ the undertaking that is given to the 
Court by means of the agreement or statament 
made by him an3 accepted by the Oourt, and 


non-compliance with the undertaking renders the ` 


surety liable under s. 145.” 
The 

referred to Art. 6, Oourt Fees Act. under 

which a court-fee stamp of one rupee is 

required to be affixed on a surety-bond. 
(12) A I R 1936 Lah. 463; 164 Ind. Oas, 281; 3° P L 

R 623: 9 RL 98. 

“Page of A. I. B. 1038 Leah—[ea] 7T 
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He also relied on Muhammad Ewaz v., 
Naneh Miah (1). But neither Art. 6 nor 
the ruling cited lay down that it is 
illegal for the Court to accept a person 
AS surety in proceedings under s. 55, 
Oivil Procedure Code, on oral statements 
made before it, or that it is obligatory to 
take a bond in writing, 

The second point raised by the Subordi- 
nate Judge was that the proceedings for 
attachment were illegal and ultra vires as 
no notice had been issued to the surety 
as required by s. 149, Civil Procedure Code, 
1908 That section however dces not 
lay down that the notice should be in 
writing, as was expressly provided for in 
the ccrresponding s. 253 of the Oode of 
1882. All that is necessary under the 
law now is that before the attachment 
actually takes place, the surety should 
have notice of the order directing attach- 
ment, the object being that he may be 
able to raise objections, if any, to the 
validity of the order. In this case, the 
order of attachment was issued on 
November 17, 1929, no doubt in the absence 
of the surely, but the attachment 
was not effected tiil February 8, 1920, 
About two months before the actual 
attachment, [brahim had, on December 21, 
1929 made an application to the Court 
making an appeal ad miseri cordiam not 
to attach his land but take a lenient 
view of the case as the judgment debtor 
was ill on the date fixed and was unable 
to come from Muzaffarnagar District to 
Karnal. ‘his application was not pursued 
by the respondent and was dismissed in 
default. It is thus quite clear that he 
was fully aware of the order of December 
17, long before his land was actually 
attached. The learned Subordinate Judge 
referred to Muhammad Ewaz v. Naneh 
Miah (1), but all that was laid down there 
was that under s. 145 there must be notice 
to the surety ‘of some kind’ before his pro- 
perty could be attached in executicn of the 
decree. This ruling therefore, instead of 
supporting the contention of the respon- 
dent, is against him. The other ruling 
cited, Muhammad Sultan v. Nagoji Rao 19), 
is also distinguishable as in that case the 
surety was not aware of the order of attach- 
ment at all. Counsel for the respondent has 
also relied upon Tan Kin Shan v. U Che Si 
(14) and Ko Maung Gyiv. Daw Tok (14). In 


a09 2 R 567; 84 Ind. Cas. 998; AI R1925 Rang. 
wt AJR 1928 Rang. 249; 112 Ind. Cas, 4987; 6R 
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each of these cases also no notice whatever 
had been issued to the surety nor is there 
anything to show that he was aware of the 
proceedings. Moreover, the objection in all 
those cases was taken at the earliest oppor- 
tunity, whereas in this case the surety, who 
was fully aware of the attachment, allowed 
the proceedings to continues for several 
years, and his land was‘not only attached 
but was actually ordered to be leased by 
the executing Oourt. In the present pro- 
ceedings also, the respondent did not raise 
the objection of want of notice before the 
executing Court. It must therefore be 
taken to have been waived, and the 
learned Subordinate Judge should not have 
raised it suo motu. The orders of the Courts 
_ below therefore cannot be sustained on any 
ground, 

I accept the appeal, set aside the orders 
of the lower Oourts and remand the case 
to the executing Oourt for disposal of the 
applicition of Ibrahim, respondent, dated 
October 19, 1935, on the ground men- 
tioned therein. Oourtefee on this appeal 
will be refunded , other costs will abide 
the event. 

D, Appeal allowed. 


RANGOON HIGH COURT 
Second Oivil Appeal No. 374 of 1936 
May 17, 1937 
SPARGO, J. 

AH KYAN SIN AND ANoTHER— 
APPELLANTS 


VETSUB 
YEO AH GWAN AND OTARRS— 


RESPONDBNTS. 

‘Administration—Sutt for—Parties—Part of estate 
passing into hands of persons outside family—Such 
persons cannot be joined as parties—Proper course 
a8 separate suit for ite recovery. 

An administration suit is a suit for an account 
and the cause of action is, therefore, totally differ- 
ent from a suit for clas of possession of land. 
Ma Thin On v. Ma Ngwe Hmon (3), relied on. 

In asuit for administration of an estate if part 
of the estate has passed intothe hands of persons 
out side the family, such persons cannot be joined 
as parties to sucha suit, but the proper course is 
for the representative of the estate to file separate 
suits forthe recovery of such parts. Lutchmt 
Ammal v. Narasamma (1) and Dhunraj v, Broughton 
(5), relied on, Motibhai v. Nathabhai (4), distinguish- 


8.0. A. against the decree of the Dis- 
trict Court, Hanthawaddy, in O. A. No. 27 
of 1936. 

Mr. Hay, for the Appellants. 

Messrs. 
for the Respondents. 


AH EYAN BIN V. TBO AH GWAN (RANG.) 


U. E. Maung and U Tun Shein, 


17410 


Judgment.—The case out of which this 
appeal arose was a suit for the adminis-’ 
tration of the estate of one Yeo Chow Shu, 
a Ohinese Baddhist, who died at Pyawb- 
wegyi village in Twante-Township in the 
year 1918. It is said that Yeo Chow Shu 
left surviving him a widow Daw Khin, 
two sons named Yeo Ah Kywan and Yeo 
Ah Gwan, and a daughter Yeo Ma Pu. It 
is said that the deceased left movable 
and immovable property in Burma and 
the present suit purports to be by one of 
the sonsof the deceased for the adminis- 
tration of the estate left by Yeo Chow 
Shu. The plaintiff made his mother, his 
brother and his sister defendants Nos. 1, 2 
and 3; and he has added as defendants 
Nos. 4and 5 Ah Kyan Sin and his wife 
Ma Hnyar who purchased from Daw Khin 
certain property - which is said to have 
formed part of the estate left by Yeo 
Chow Shu Defendants Nos. 4 and 5 are 
the real defendants. Defendants Nos. 1, 2 
and 3 being members of the family made 
no defence at all. The written statement 
filed by defendunts Nos, 4 and 5 was not 
very ey drawn, bat it does say in 
para. 3 that these defendants contended 
that the plaintiff has no cause of action 
against them It nowhere appears in the 
written statement, and the judgment of 
the learned Township Judge does not show 
anywhere, that there was a clear state- 
ment by defendants Nos. 4 and 5 that 
they are not proper parties to a suit 
for the administration of the estate left by 


_ Yeo Chow Shu and the issue that was 


framed was whether there was a cause of 
action against defendants Nos. 4 and 5. - 

The learned Township Judge referred 
to arguments based ons. 304, Succession 
Act, and concluded that s, 304, Succession 
Act, would not prevent the plaiùtiff from 


_ suing for tte administration of the estate. 


It was in the appeal against the Town- 
ship Courts decree that the real point at 
issue emerged and that was that defendants 
Nos. 4 and 5 should not have been made 
defendants in a suit for the administration 
of Yeo Chow Shu’s estate. The learned 
District Judge remarked at the outset of 
his judgment that this case is of an un- 
usus] nature and I think, though there is 
no room for doubt, that it is so. The 
learned District Judge proceeded to con- 
sider the question which had been raised 
before him, which was whether a person 
outside the family can be joined-as a de- 
fendant in an administration suit merely 
because he has come into .possession of 


„part of the estate. 


Foes te in the suit or should he be sued 
_ Dy 


‘to make a dec 
- claimed by parties to the suit adversely to the 


1938 
Should he be made a 


the representative of the estate se- 
parately? The learned District Judge con- 


.Bidered two cases that were cited before 
. him and decided to follow the second of 


‘these cases because. it was an authorized 
ruling and he held that defendants Nos. 4 


-and o,were therefore proper parties to the 
suit. Defendants Nos. 4 and 5 appealed 


“against this decision and claimed that 
‘they are not proper parties to the adminis: 


. tration suit and that the suit as against 
. them should have 


been dismissed. Mr. 
Hay for the appellants referred to Lutchmt 
Ammal v. Narasanima (1), the headnote of 

which reada: ` 
“In a suit for administration of the estate of a 
deceased person, it is not competent to the Court 
laration as to title to property 


estate. The proper method of recovering property 
for the estate would be by regular suit on behalf 
of the estate in the proper Court against the 
person claiming the property adversely to the 
estate.” 

This case is authority for the proposi- 
tion that in a suit for administration of 


, ên estate if part of the estate has paesed 
-into the hands of outsiders, the proper 


course is for the representative of the 
estate to file suits for the recovery of such 
pele _ In the course of that case, Fox, O. J, 
said : 

“The proper method of recovering the lands for 


the estate would appear to be by regular suits, ` 
“In the proper Oourts a 


inst the persons who 
claimed, and possessed the lands respectively. 
Each had aright to have the question of his title 
to the land he had dealt with separately, and in 
due course of law.” l 
Mr. Hay argued that there might be 
scores of persons who were in pessessjon 


of parts of the estate and it might be 


- exceed'ngly oppressive to each one of them 


if all their claims were to be heard in the 
same sult, namely the administration suit, 
and tLe question whether separate suits 
should be filed for the recovery of those 


portions of the estate can surely not ` 


depend upon how many defendants are 
involved. Reference was also made -to 
W. Dhar v. Htoon May (2), to show that the 


` cause cf action against defendants Nos. 4 


and 5 cannot be combined in the same suit 
with the cause of action against defendants 
Nos. 1, 2 and 3, because all five defendants 
are not jointly interested in each separate 
cause of action. An administration suit is 


` a suit for an account [see Ma Thin On v. 


~ 


pad 


(1)13 Bur. LT 237. 
G 12 Bur. L T 106; 52 Ind. Oas. 937; AIR 1919 
L B13, ih Bik. ae 
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Ma Ngwe Hmon (3)], and the cause of action 
is therefore totally different from a suit for 
recovery of possession of land. 

Mr. Hay has referred to Motibhai v. 
This is the case which was 
relied upon by the learned District Judge. 
I think it is distinguishable from the pre- 
sent case, because the defendantin that 


‘ease had taken possession of the whole of 
‘the property cf the deceased together with 


documents, papers and account books re- 
lating thereto. He was the defendant and 
I suppose, in view of the fact that he had 
taken possession of the whole estate, pos- 
sibly he was the only defendant and 
possibly he was the only person who could 
have been made adefendant. We are not 
told so, but probably he was a necessary 
party because of relationship with the 
deceased. It does not seem right to me 
to argue that because the question whe- 
ther property in the hands of a person 
who is properly made a defendant in an 
administration suit can be determined in 
the administraticn suit, therefore the same 
question can be made determinable in an 
administration suit against a stranger 
merely by including him as a defendant. 


' For my part I believe that the law has 


been correctly enunciated in Dhunraj v. 
Broughton (5). This report was referred to 
by the learned District Judge as an un- 
authorized report but it was published in 
1875 and it is not clear that it is such a 
report as is referred to in s. 3 of Act XVIII 
of 1875. It was there held that: 


“There being nothing tə show that such persons 
(persons who were in possession of assets of the 


- estate of the deceused) were in the position of an 
-executor or administrator de son tort, or that they 


had been partners with the deceased, or that they 
could not be sued, if necessary by the legal repre- 
sentative himself, and there being no other circum- 


. stances which would make it equitable that they 


should be- sued jointly with the legal reprsentative, 
they were wrongly made parties, and the suit 
ought to be dismissed os against them for mis- 
jomder.” 


U E Maung for the respondent said that 
he opposed this claim because the law on 


. the subject was not very clear and the 


plaintiff is at a loss to say what his rights 
are. He referred to Maung Ba Tu v. Ma 
Thet Su (6), wherein it is decided that a 
Burman Buddhist heir is not entitled to 
maintain a partition suit inthe strict sense 


(3) 12 R 512; 153 Ind. Ons, 858; A I R 1935 Rang. 13; 
7 R Rang. 233. 
(4) 45 1058; 62 Ind Oas. 24; A I R 1921 Bom. 187; 
444. - 
(5) 15 B L R 296. 


- soak 785; 108; Ind, Oas. 809; AI R 1928 Rang. 
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of the word, and his suit must be one for 
* division of inheritance, i.e. an administra- 
tion suit. It may be that this is the rule 
which applies between an heir to a Burman 
Buddhist’s estate and his co-heir: but in 
my view there is no ground whatever for 
supposing that it applies as between an 
heir tothe estate and some person who has 
obtained possession of part of the estate and 
is holding it in his hands. 

In my opinion this case in so far as it 
included defendants Nos. 4 and 5 as parties 
was based on sa misconception. They are 
not proper parties to the administration 
suit. If possession of the parts of Yeo 
Chow Shu’s estate of which they were in 
possession, is to be recovered, it must be 
done in a separate suit. I therefore dis- 
miss the suit so far as it concerns the 
appellants, Ah Kyan Sin and Ma Hoyar. 
The respondents will pay the costs of the 
appellants in this Oourt, in the District 
Court and in the Township Court. Advocate’s 
fee three gold mohurs. 

B. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 15 of 1937 

December 3, 1937 

BARTLEBY AND Nasim Aut, Jd. 

HARENDRA NATH MITRA ano ANOTHER — 
PuTITIONERS 
Ve TEUS 
HOSSAINALI SANA AND OTHERS 

—OpposiTg PARTY 

Bengal Tenancy Act (VIII of 1885), s. 48-H— 
Lease of under-raiyat.registered—Landlord'’s fee not 
paid—Superior landlord, if can sue to recover unpaid 
landlord's fee. 

Where a lease to an under-ratyat was registered 
without the payment of landlord's fee in contraven- 
tion of s. 48H of the Bengal Tenancy Act, the 
result of this non-payment of the landlord's fea ig 
that the lease itself would be void es against the 
superior landlord. But the section does not entitle 
that superior landlord to sues for the unpaid land- 
lord's fee. Sukh Ohand Haldar v. Jajneswor Mandal 
(1), relied on, . 

O. R. from the judgment and decree of 
‘the District Judge, Khulna, dated July 9, 


1936. 

Messrs. H. N. Sarbadhikarit and Khagen- 
dra Nath Mitter, for the Petitioners. 

Mr. Bireshwar Chatterjee, for the Oppo- 
site Party (for the Deputy Registrar.) 

Bartley, J.—This rule was issued call- 
ing upon the opposite paity to show cause 
why an order made on appeal by the 
. Jearned District Judge of Khulna dismigs- 
ing the petitioner's suit should not be get 
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aside. The petitioner claimed under s. 48- 
H, Bengal Tenancy Act, to recover the 
landlord's fee which had accrued on tha - 
transfer of the holding of an oczupancy 
raiyat. The facts found were that Umasan- 
kar, an occupancy raiyat, holding under 
the petitioner, transferred a portion of his 
holding tothe opposite party in this rule 
and that the transfer was an under-ratyatt 
lease in spite of a misdescription in the 
potta to the effect that it was a raiyati lease. 
This document was, however, registered 
and the petitiocer claimed to recover by 
a suit five times the rent payable under 
s. 48-H, Bengal Tenancy Act Beth the 
Courts below agreed that the suit was not 
maintainable, Itis against this order the 
petitioner obtained this rule. 

In our opinion, the decision of the Courts 
below was undoubtedly right. Section 48- 
H of the Act simply lass down that no lease 
to an under raiyat fora term exceeding 12 
years shall be registered unless proper 
landlord’s fee is paid ta the Registering 
Officer. In the presant case the lease was 
registered without the payment of that 
fee In contravention of s. 48H of the Act. 
The result of this non-parment of the land- 
lord’s fee was that th: lease itself woald 
be void as against the superior Iindlord. 
But the section does not enti'le that supe- 
rior landlord to sue for the unpaid land- 
lord's fee. This view isin accordance with 
that taken in Sukh Chand Haldar v. Jaj- 
nesrar Mandal(1). In the result this rule 
fails and is accordingly discharged. 

Nasim Ali, J.—I agree. The le.roed 
Advocate appearing on behalf cf the peti- 
tioners contended that the suit was main- 
tainable in this Civil Court, as for infringe- 
ment ofevery right there must bea remedy, 
This argument, however, assumes that the 
plaintiffs have gota right to recover the 
landlord’s fee in this case. A right is either 
a Commm Law right or a right acquired 
by contract or by statute. Admittedly this 
claim is not based on any contract. The 
argument of the learned Advocate is that 
this right has been created by statute, 
namely, 8. 48H, Bangal Tenancy Act. The 
old section, namely, s. 85 (2) of the Act was 
in these terms : 

“A sub-lease by a raiyat shall not be admitted to 
registration if it purports to create a term exceeding 
nine years. < 

If under the old law a sub-lease bya 
raiyat was registered in contravention of 
the provisions in this law, ths sub-lease 


(1) 350 W N 974; 135 Ind. Oas. 872; AIR 1939 
Oal. 135; Ind. Rul. (1932) Oal, 168, 
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was Void as against the landlord. This sec- 
tion has been repealed by the Amending 
Act of 1929 ands. 48H has been introduc- 
ed. The relevant portion of this section is 
a8 follows : 
_ “No lease to an under-ratyat for a term exceed» 
ing 13 years (not 9 yearsas laid down in the old 
law) shall be registered unless alandlord’s fee eta, 
is paid to the registering officer.” 

The effect of this section is that if the 


sub-lease by the raiyat is registered in con- 


travention of the provisions of this section, 
the sub lease itself becomes void. Would 
this, however, enable the landlord of the 
ratyats to claim the. landlord’s fee under 
s. 48 H? The answer must be in the nega- 
tive. By s. 65, Contract Act, when an agree- 
ment is discovered to be void or when a con- 
tract becomes void any person who has re- 
ceived any advantage under such agreement 
or contract is bound to restore it ortomake 
com pensaticn for it to the person from whom 
he received it. The preeent case does not come 
under that section. The defendant did not 
receive eny benefit from the plaintiffs nor 
d.d he receive any advantage from tke 
Plaintiffe. In fact his sub-lease becomes 
void and is not b nding (mn the plaintiffs. 
Section 48-H was enacted to penalize a 
Bub lease in excess of 12 years unless a 
certain amount was paid to the superior 
landlord. It was never intended to create 
any Tight in favour cf tLe superior landlord 
when the subslease becomes Void and affords 
no. protection to the underratyat from 
evicticn by the supericr landlord when he 
becomes entitled to re-enter the occupancy 
holding after the right of the occupancy 
ratyat 1s extinguished 

The learned Advcecate for the petitioner 
however, argued that even if this right was 
not accrued by s. 48 H, Bengal Tenancy Act, 
it was accrued by the general law. Evidently 
by “general law" he means general prin- 
ciple of law. Buttle les1ned Advccate did 
not cite any principle which would support 
a claim like this. Tke supeiior landlords 
in the present case have absolutely no right 
to claim the landlords’ fee in view of the 
events that have happened in the present 
Case. 


D. Rule discharged. 
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LAHORE HIGH COURT 
Oriminal Appeal No. 1065 of 1937 
October 28, 1937 
Young, O. J. AND MONROB, J. 
DHARAM SINGH—Convior— 
AFPELLANT 
veTsus 
EMPEROR— Opposite Party 

Criminal trial—Dying declaration—Wound pene- 
trating whole liver, going through stomach and 
riba—Sufferer of injury of this nature ts incapable 


of making declaration after two houra. 

Where in a cage the deceased had received a 
spear wound which according to the medical evidence 
penetrated the chest wall on the right side, went 
through the riba, through the diaphragm, penetzat- 
ed the right lobe of the liver, completely penetrated 
the whole liver and came out of the left lobe of the 
liver and it then went through the stomach and 
finally through the ribs on the left side of the chest 
and through thechest walland the Court was invit- 
ed to believe that the victim some two hours after 
receiving such a wound mads a dying declaration 
relied on by the prosecution : 

Held, that there was great difficulty in believing 
that the deceased could possibly have lived for 
two hours after receiving an injary of this descrip- 
tion, much less could he have been conscious. The 
probability of his ever living to make a dying dec 
laration two hours later was too remote to be con- 


sidered, 
Cr. A. from an order cf the Additional] 


Sessions Judge, Ferozepore, dated Sepiem- 
ber 4, 1937. 

Mr. Mahtab Singh, for the Appellant, 

Mr. Anant Ram Khosla, for the Advocate- 
General, for the Crown. 

Young, © J.-—Dharam Singh has been 
condemned to death by the learned Addi- 
tional Sessions Judge, Ferozepore, for the 
murder of Ohanan Singh. It is alleged 
that Dharam Singh together witp Gulabu, 
who has been made an approver in this 
case, and Kaka, an absconder, lay in wait 
for Ohanan Singh, attacked him and killed 
him and that each of the three persons 
engaged in the murder inflicted wounds 
upon the deceased. Apart from the appro- 
vers statement, the only evidence of cor- 
roboration tending to connect Dharam 
Singh with the crime is the evidence of a 
dying declaration by Chanan Singh. This 
corroborative evidence has been severely 
attacked in our Court, and we consider, 
with great justification. Inthe first place, 
the deceased Obanan Singh received a 
spear wound which according to the medi- 
cal evidence penetrated (he chest wall on 
the right side, went through the ribs, 
through the diaphragm, penetrated the 
right lobe of the liver, completely pene- 
trated the whole liver and came out of 
the left lobe of the liver. It then went 
through the stomach and finally through 
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the ribs on the left side ofthe chest and 
through the chest wall. According totae 
evidence of Lt. Colonel Batra, 1. M. 5 
this was one wound. In fact, the - spear 
completely- transfixed the body spitting 
the liver on the way through. A mass cf 
liquid blood on post mortem was found in 
the pleural cavities and in the peritoneal 
cavity. We are invited to believe that 
after receiving this wound the deceased 
took off his turban, ied- it round his chest 
to stop the blocd flowing from his body, 
then walked about 200 yards and fell out- 
side the house of a man whoclearly isa 
bitter enemy of the accused, that there- 
after he was taken to the hospital, an: 
other 200 or ¿00 yards away, and even» 
tually, some two hours after receiving the 
injury that he made this dying declaration. 

We have great difficulty in believing 
that the deceased could possibly have lived 
for two hours after receiving an lojury of 
this description, much less could he have 
been conscious. It is within our own 
knowledge, from medical evidence in pre- 
vions cases, that an injury of this descrip- 
tion to the liver would result in the 
sufferer losing consciousness in a very 
short time. ‘I'he probability of his ever 
iiving to make a dying declaration two 
hours later is too remote to be considered. 

Secondly, the approver and the dying 
declaration say tnat three separate blows 
by the three different persons were 
inflicted. The opinion of the O:vil Surgeon 
is, a8 pointed out above, that only one 
blow was inflicted. Whether the Oivil 
Surgeon is right or wrong in this opinion, 
itis again a matter throwing doubt upon 
the dying declaraticn. The approver him- 
self is not too satistactory. He is a bad 
type of approver and, according to his 
own statement in the committing Magis- 
trate’s Court,- became an approver atter 
he heard that Dharam Singh was likely to 
be made an approver. 

In view of the above, we think that it 
would be extremely dangerous to rely 
upon this dying declaration as corrobora- 
tion of the approver’s statement. We, 
therefore, have to accept this appeal, set 
aside the conviction and sentence and 
direct that Dharam Singh be set at liberty 
if he is not required for any other cffence. 

B. Appeal allowed. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 403 of 1937 
September 2, 1937 
B. K. MUKHRBJBA, J. 

ABDUL LATILF—AppRLLANT 
: vETEUS 
HMPEHROR—Opposity PARTY. 

Calcutta Police Act UV of: 1b6f), as. 47, 3—Pre- 
sumptton—Signtficance of absence of words ‘shal! 
presume’ or ‘may presume sn 8. 41— 8. 47 explained— 
S. 3—Slips used for factlstating betting, if instru- 
ments of gaming. 

Though the words “until the contrary 1s made to 
appear’ are rather appropriate to & presumption in 
the technical sense of the word, the absence of any 
word like ‘may presume” or “shall presume” inthe 
section 1s very much significant, and the discovery 
of the instruments of gaming in the plece ona proper 
search which is contemplated by the Act, would be 
an evidence not only to prove theexistence ofthese 
instiuments in that place, as an element to constitute 
& common gaming house, but it would be anevidence ' 
on the other point also, as regards the making of 
profit or gain by the owner or occupier, etc, ot tne 


place, although according to the ordinary law, it - 


cannot be treated as an evidenee of the other fact, 
When the prosecution relies upon s. 47, Oaicutta 
Police Act, the accused can certainly explain away the 
whole circumstances and “show the contrary” as the 
section lays down. If the explanation is sufficient, 
the evidence practivally loses ites force; if, on the 
other hand, no explanation or evidence to the con- 
trary is coming from the side of the accused, a duty 
is caet upon the Uoult, to weigh and appraise the 
evidence in the best manner possible, and ne may, if 
he thinks proper, convict the accused on this evi- 
dence, though he is not bound to duso: Ranga Lal 
v. Emperor (1), relied on. 
| As gaming includes wagering or betting, the slips, 
if they a:e used for the expres3 purpose of facilitat- 
ing betting operations, would certaroly come within 
ths mischief of the delinition of ‘instiument of gam- 
ing’ under s. 4, Caleutta Police Act. 

Messrs. Manindra Nath Mukherjee and 
Satyendra Nath Banerjee, for the Appel- 
lant. 

Mr. D. N. Bhattacharyya, for the Crown. 
_ dudgment.—The appellant in this case 
18 one Abdul Latif wno has been convicted 
by tae Ohief Presidency Magistrate, Ual- 
cutta under s. $t, Oalcutta Police Act, 
(Act IV of 1866), and sentenced to pay a 
tine of Rs. 490 only. In default he has to 
sufer rigorous unprisonmeut for a pe:iiod 


of one mvnth. There is not muca dispute `: 
which ` 


about the facts of this cuse 
he within ashort compass. On September 
ð, 1936 Sub-Inspector Jenuings of the 
Oalcatta Police, who is the tirst witness tor 
the prosecution, searcned a shop room in 
premises No. 7 Kipon’s Lane, Ualcutia 
which is admittedly in occupation of the 
accused and the search was made under 
& Warrant issued under s. 46, Oaicutta 
Police Act, signed by the Deputy Gom- 
missioner of Police, Southern Division. The 
Sub-Inspector found the accused and 


` 1938 
several other persons at the shop-room and 
on search of the premises certain race- 
books, race handicap sheets, and other 
papers were seized by the Police. The 
learned Magistrate found most of the 
Papers to be innocuous, but he held that 
certain slips of papers forming Exs. 3 and 
6, were betting slips, which did come with- 
in the definition of “instruments of 
gaming” in the Oalcutta Police Act. The 
Chief Presidency Magistrate was of 
opinion that as the search was made in 
conformity with the provision of s. 46, 
Oalcutts Police Act, and the instruments of 
gaming were found in the shop-room, a 
presumption would arise under s. 47 of 
the Act, that the room or place was used as 
a common gaming house, which the accused 
would have io rebut. As there was no 
reliable evidence on the side of the accused 
to rebut this presumption he was convicted 
under s. 44, Oalcutta Police Act. 

Mr. Mookerjee, who appears in support 
of this appeal, has assailed the propriety of 
the decision of the Chief Presidency 
Magistrate substantially on three grounds. 
He has argued in the first.place, that the 
learned Magistrate misappreciated the 
law on the point and erred in Jaw in holding 
that there was any presumption in favour of 
the prosecation under s. 47, Oalcutta 
Police Act, from the fact of the search being 
conducted in accordance with the provisions 
of a. 46, which would shift the burden on to 
the accused to establish his innocence. He 
Maintains thatthe presence of the instru: 


ments of gaming might at best be taken~ 


to be a piece of evidence to show that 
the place was kept or used as a common 
gaming house, but that would not exoner- 
ate the prosecution from showing that the 
other elements necessary to constitute a 
common gaming house, as defined in s. 3 
of the Act, were present in this care, The 
second argument is that the slips of paper, 
which have been pronounced to be betting 
slips by the trying Magistrate are not in- 
gtruments of gaming within the meaning 
of the Act. Lastly ıt is contended, that 
even if these papers be regarded as in- 
struments of gaming a conviction on the 
strength of these papers alone is not 
prcper, particularly when there is no 
evidence to show that any profit was 
made or expected by the accused by 
«eason of hisowning, occupying or keeping 
whe place. 
Now so far as the first point is concerned, 
it cannot be disputed that to sustain the 
xonviction of the appellant under s. 44, 
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Police Act, it must be proved that he has 
opened, kept or used a room or house, which 
he owns or occupies, as a common gaming 
house. To constitute a common gaming 
house as defined in s. 3, not only there must 
be instrumentsof gaming used or kept in 
the place, but such instruments must be 
kept or used for the purpose of gain or 
orofit of the person, owning, occupying or 
using such room. If the slips found in the 
room be held to be betting slips, the 
first requirement is certainly complied with, 
but as regaids the second, the prcsecution 
has not adduced any evidence, but has relied 
on solely what the trying Magistrate calls 
the prosumption under s. 47, Police Act. 
It is necessary to consider, therefore, as to 
how far s. 47, Calcutta Police Act, absolyeg 
the prosecution from proving the elements 
necessary io constitute acommcn gaming 
house, as defined ins. 3 of the Act, where 
ou a proper search being made in confor- 
mity with the provision of s. 46, certain 
instruments of gaming are found in the 
place or house in question. The precise point 
came up for decision before a Division 
Bench of this Court consisiting of Henderson 
and Mitter, JJ. in Ranga Lal v. Emperor (1). 
Mitter, J. expressed his opinion that s. 47 
only raised a presumption of fact. The 
finding of the materials mentioned in the 
section would be evidence that the place 
wasa common gaming house, thougnu the 
effect ofthat evidence could be nullitied by 
other evidence on the record. Henderson, 
J. used a more guarded language. Accord- 
ing to him s. 47, created a special rule of 
evidence making something evidence, which 
otherwise would not be evidence in law. It 
did not, strictly speaking, create a ‘pre- 
sumption’ in the sense in which the 
expression is used in the Evidence Act, and 
that the Magistrate is not bound to convict 
a person upon this evidence alone, even if 
the accused does not adduce any evidence 
to the countrury. 

Though the words “until the contrary is 
made to appear” are rather appropriate 
toa presumption in the technical sense cf 
the word, it seems to me thatthe absence 
of any word like “may presume” or 
“shall presume” in the section is very much 
significant, and I agree with Henderson, 
J. in holding that the discovery of the 
instruments of gaming in the place on a 
proper search which is contemplated by the 
Act, would be an evidence not only to prove 

Q) AIR 1936 Cal. 788; 167 Ind, Oas. 771; (1936) 


Or. Uas. 1124; 38 Or, L J 449; I LR (1937) 1 Oal. 610; 
410 W N198-9'R O 759, 
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the existence of these instruments in that 
place, as an element to constitute acommon 
gaming house, but it would be an evidence 
on’ the other point also, as regards the 
making of profit or gain by the owner or 
occupier, ete., of the place; although 
according to the ordinary law, it cannot be 
treated as an evidence of the other fact. 
When the prosecution relies upon 8. 47; 
the accused can certainly explain away the 
whole circumstances and “show the con- 
trary” as the section laya down. If the 
explanation is sufficient, the evidence prac. 
tically lcses its force; if, on the other hand, 
no explanation or evidence to the contrary 
is coming from the side of the accused, a 
‘duty is cast upon the Court. to weigh and 
appraise the evidence in the best manner 
Possible, and he may, if he thinks 
proper, convict the accused on this ev.dence 
though he is not bound to do so Taking 
this tobe the proper view of the law, I 
think the learned Magistrate was not 
quite correct in convicting the appellant 
simply on the ground, that there was in 
law a presumption under s.47, which the 
accused was not able to rebut. It was his 
duty to consider whether the evidence 
itself was suffivient to justify the conviction 
on the facts and circumstances of the 
case. As, however, Tam hearing ao appeal, 
it is open tometo decids the question, on 
a consideration of the entire evidence on 
the record, and | propose to deal with the 
matter in connection with the third point 
raised by the appellant. 

Ths second point raised by the appellant 
relates to the question as to whether the 
slips found on search could be said to be 
instrumente of gaming within the definition 
of that expression in the - Police Act. 
“Insiruments of gaming” according tos. 3 
of the Act “include any article used as a 
means or appurtenarce of or for the pur- 
pose of carrying on cr facilitating gaming”. 
As gaming includes wagering or betting, 
the slips, if they are used for the express 
purpose of facilitating betting operations, 
would certainly come within the mischief 
of the definition. The slips, which have 
been held to be betting slips by the learn: 
ed Magistrate, contain the names or 
numbers of horses, and certain small 
amounts, against each name or number. 
It is said that these amounts represent 
what were betted on the several horses, 
and the slips were given as these fractional 
sums could not be wagered at the autho: 
rized totes in the Race Course. This seems 
to be probable, and without any explana- 
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tion coming from the accused, it must 
be said that these were rightly held to be 
instruments of gaming by the trying 
Magistrate. The learned Advocate fcr the 
appellant has pointed out two things in 
this connection, first, that the slips do not 
show any profitor gain to the appellant, 
otherwise than asa result of betting by him 
and second, that all the slips bear the date 
August 29, 1936, whereas the search was 
in conneclion with bets that the accused 
was supposed to have received on horses 
to be run on September 5, 193b. The first 
point does not impress me much. An 
instrument of gaming, be it a pack of cards, 
cr & gaming table, cr dice may not show 
on the face of it that the person using 
cr keeping such u place where the instru- 
ment was fouud, was deriving any prcfit 
out of it Itis the special rule of evidence 
that is laid down in s. 47, Police Act, 
which makes this fact an evidence to prove 
that the person, unless he shows the 
contrary, was gotting benefit out of the 
same. The other point, that the slips were 
all of an earlier date, would make them 
not the less instruments of gaming, though 
this fact has an important bearing on 
question of the weight to be attached to these 
pieces of evidence. 

I now cometo the third point, which is 
Teally the material point in this case, and 
the question is as to whether on the evi- 
dence as it stands the trying Magistrate was 
rightin convicting the appellant. The 
entire evidence has been placed before me, 
and [agree with Mr. Bhattacharyya, that 
the evidence of the defence witnesses is 
not very convincing. Mr. Mukherji also 
has not laid mu stress upon it. The 
prosecution builds its case upon the betting 
slips, which were found on search, and 
which would be evidence under s. 47, to 
prove that the appellant used the place as 
a common gaming house. If as Mr, Mukher- 
ji suggests. these slips were quite jnno- 
cuous, and the appellant had really taken 
these small sums from the other persons, 
as their agent for the purpose of laying bets 
on their behalf atthe Races, and he had 
no advantage or profits to ‘derive for 
himself, there is nothing which prevented 
bim from giving this explanation at the 
time of the trial, On tLe other hand, he 
denied all knowledge of these papers, and 
said that he did not kKncw where these 
papers came from. When there is no ex- 
planation, or evidence to the contrary, the 
slips would certainly go in as evidence to 
prove that the appellant used the place as 
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a common gaming house, and: the question 
narrows down to this whether on these slips: 
oe the Magistrate should -have convicted 
The only thing suggested ’by the appellant: 
in. his explanation, was that these slips did' 
not belong “to him; and must ‘have been: 
brought from outside. “Mr. Mukherji lays 
gTeal stress here on the fact that “all these 
slips were of an earlier date, and consequent: ' 
ly, valueless. If these slips were really planted ' 
from outside, or manufactured to incriminate 
the appellant and his associates, they would: 
not certainly bear the date August: 24, 
1936..The date rather shows ‘that the: 


Papers are genuine and can be relied: upon. 


In the-absence of any other circumstances’. 


whick ‘might induce me fo discredit these’ 
papers, I am ‘unable’ to Hold that the: 
Magistrate was wro! 16 


wrong in’ convicting thé: 


appellant, upon these betting slips only.: Ti 
. therefore uphold: the Laa kar stl 


appellant. under, S., 44,, 
spite of the discovery of these instruments 
a Ripe aT appellant o his co-accused 

i ultted of the charge under, s. 45 
Police Act, I think that the Sas of fastibe 
wil be suffi | | 
fine imposed upon him to Ra.: 100 only. 


Police,, Act., As „in 
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“A widow-of a talugdar brought a suit against the 
heirs of her deceased , husband for her dower debt. 
The estate consisted of partible and non-partible pro- 
perty. Her son 8 had succeeded to the mee 
portion'and'the other heirs including the pleintiff- 
Widow had succeeded to the other portion. She was 
eae decree against “entire estate of the deceas- 

rtion: The other heirs instituted a suit for contri- 
ution against S : 


Held, that the claim of the widow S for dower was 
that of an ‘ordinary unsecured creditor against the 
estate of her late husband. The fact that the debt was 
for dower did not make it different from any other 
simple contract debt so far as the talugdart property 
was concerned. Being heiress as well as creditor, the 
senior widow might doubtless have sued for a declara- 
tion that as between partible and impartible estates, 
the latter should bear its proportionate share of the 
debte, but she brought her suit as a creditor in the 
manner provided by the Civil ProcedureOode im plead- 
ing all the heirs as legal representatives and she ob- 
tained, a judgment of the character contemplated by 
s 53 of the Code, which was a right form of a decres. 
Such a decrees was only a step towards the ad- 
ministration of the deseased’s estate and did not 
complete the administration as between psisons 

. (whose, rights tare’ postponed to creditors. In the 
rien cass of a Muslim whose whole property 
descended according to his personal law, it would be 

impossible to suggest that an heir was without remedy 
against his co-heira if. by the action ofthe judgment 

“creditor under such a decree, he was left with less 

“than his proper share of the nett estate of the decoas- 
‘ad. Hisright to contribution would be plain. Asa 
‘beneficiary be would have the right that the deceus- 

5 estate should be duly administered, that ıt 

“should be cleared of debts and valid legacies, and 
-that he should be given possession of his share there- 

in! For this purpose his suit could take various 
forms according to the circumstances of the case. 


~ 1.4 4 214 It mightbe denominated an administration suit or a 


suit for partition, or’a suit for contribution, but the 
; basis of hisclaim would.bs the same in each case, 


ote. the right to have due administration of the 


..deceased’s estate, “This right might also be enforced 

: 1188 proper case by an application for the appoint- 
ment of an administrator under s. 218 of the 
succession act, 1925. The rights of the plaintifts 
could not be concluded by the shoice of the execu- 
tion creditor. ' Their claims to their proper share 
in, the partible estate of the late talugdar made 
them co-beneficiaries with S in respect of as- 
sets, all’of ‘which were answerable for the debts 
of: the; . deceased and “the facb that different 
portions of the asseta: devolved on different princi- 
ples in no way defeated the plaintiff's right to contri- 
bution. Jafri Begam v. Amir Muhammad (3), Approv- 
ed. ‘Musammat Mullecka `v. Musammat Jumeeia (2), 
Affirmed. Aldrich v. Cooper (4), referred to. 


‘Heald, further, that it wes not necessary that the 


plaintiffs should’ found ‘upon an actual or implied 
promise.in-sesking contribution from thedefendant 
in the ‘events;which have happened. Whether or 
not as..69 and 70 of the Oontract Act are wide 
enough to cover the case, the root of the plaintzit's 
claim’was their light toa due administration of the 
estate of’ tha:deceased. The rightand duty of con- 
tribution 1s-founded on : doctrines of equity ; 1b does 
mot | depend upon contract, Deering v. Hart of 
Winchelsea (5) and Ramsktll v. Edwards (6), referred 


to: - Rambux - CAittangeo v. Modhoasosdun Pal 


Held, also, that for the] purpose of a rateable allo- 


e decree was satisfied from the partible ` 
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cation of the debtsof the late talugdar as between 
talugdart and non-talugdart property, the value of his 
“interest, tLe taluga was to be taken as it stood at the 
date of his death. 

‘It would be contraryto a sound construction that 
the words “to be or to have vested” in s. 15, Oudh 
Settled Estates Act, should be interpreted as operat- 
ing retrospectively upon rights accrued to third party. 

The principle or method of whichs. 52 ofthe Oivıl 
Procedure Code is an expression has always been 
80 operated as not to prejudice the rights inter se of 
beneficiaries or legatees over whom the creditor has 
priority. 

The Muhammadan Law as to legacies is highly 
special but in providing that the heir takes a shale 
in the nett etate after deduction of the debts of the 
deceased, the Muhammadan Law is in line with other 
laws including the Hindu Law and the Second chap- 
terof the Succession Act, 1925. The single heir 
under Act I of 1869 also takes subject to debts. 


-Dr. Abdul Majid, for the Appellants in 
First Appeal. 

Mr. W. Wallach, for the Respondents in 
First Appeal. 

Messrs. C. S. Reucastle, K. C. and P. V. 
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Subha Rao, for the Respondent in Second 
Appeal. 

Sir George Rankin—In this case two 
appeals by separate sets of plaintiffs have 
been brought from a decree of the Obief 
Court of Oudb, dated March 11, 1934, sett- 
ing aside the decree of the Subordinate 
Judge, Lucknow, dated September 1, 1932, 
and dismissing with costsa suit for con- 
tribution. In both appeals the sole contest- 
ing respondent is the defendant in the 
suit Nawab Mirza Mohammad Sadiq Ali 
Khan (herein called Sadiq Ali) who is 
the talugdar of Makanpur-Rahimabad in. 
the District of Sitapur. The parties are 
Shia Mcohammadans and the questions in 


dispute have reference to the admivistration 


of the estate of Nawab Mohammad Bagar 
Ali Khan (herein called the late Nawab) 
(who died on January 17,1921. The rela- 
tionship ofthe parties to him and to each 
other is shown by the pedigree hereunder : 


AB MOHAMMAD BAQAR ALI KHAN = Fakhr Jahan Begam 


| (plaintiff No. 1) 


| 
Nawab Mirza Mohammad Nawab Mirz . | | 
Sadiq Ali Khan Muhammad Nawa as Ali Khan 
(defendant No.1) Kazim Ali Khan (Died before the institu- 


(plaintiff No. 5.) 


tion of the suit. His legal 


representatives are on the 
[record as (plaintiffs Nos. 4,6 and 7.) 





EREE DE, tert ot as 
N eee Jahan ee aie: eee 
: l ngi Ali Khan 
(plaintiff No. 2.) (died November 19, 1935, 


heirs are on the record as 


plaintiffs-appellants party 3, in 
Pri Pp 


The late Nawab left two widows and a 
family by each. The property of which 
he was possessed at his death comprised 
the taluga of Mskanpur Reahimabad, an 
estate which had been entered under s. 8 
of the Oudh Estates Act (I of 1869) in List II 
as an estate which according to the custom 
of the family ordinarily devolved upon a 
eingle heir. In addition thereto, however, 
he was possessed at his death of other 
properties. Litigation to determine whether 
any, or allof his properties were partible or 
were impartible took place from 1921 to 
1931 between his heirs. In 1931 it was 
decided by this Board that the taluga des- 
c6nded to Sadiq Ali alone but that the other 
properiies were not governed by any spe- 
cial family custom and that they descended 
according to the ordinary principles of the 
Shia School of Muhammadan Law : Moha m- 


ivy Council Appeal No. 8 


of 1934.) À 
mad Sadiq Ali Khan v. Fakhr Jahan 
Begum (1). The value of the taluqdari 


property at the date of the death is estimat- 
ed by the plaintiffs at Rs. 25,62,800 and the. 
value of the partible estate at Rs. 8,90,314. 

On October 31, 1921, the late Nawab’s 
senior widow Bharat Jahan Begum brought 
a guit for her dower against her own three 
sons, her co-widow Fakhr Jahan Begum, 
and the latter's son and daughter. These 
six defendants were impleaded as being 
with the plaintiff herself the heirs of 
her husband in possession of his prop- 
erty. The qalaim was for five lakhs of 
rupees as dower, and on January 3, 1923, 
the Subordinate Judge “ordered that the 


(1) 59 TA 1; 136 Ind. Oas. 355;8 OW N 1378; A I 


R 1932 P O 13; 36 O W N 137; 62M L J 320, Ind, 
eG (1932) P O 81; 6 Luck 556; (1932) A L J §66 
). : 


-9 - 


1938 


plaintiffs claim be and is hereby decreed 
for three lakhs of rupees with proportionate 
costs against the entire estate of Nawab 
Bagar Ali Khan deceased.” An appeal by 
Sadiq Ali to the Court of the Judicial Oom- 
missioner was on March 4, 1924, dismissed. 

Thereafter by various execution pro- 
ceedings the senior widow Sharaf Jahan 
Begum as decreesholder realised out of the 
partible or non-talagdari property of her 
late husband sums sufficient tosatisfy her 
dower decree, amounting to Rs. 3,065,855. 
It is not necessary to detail these proceed- 
ings, which took place at different dates 
between 1924 and 1930. It may, however, 
be noted that in May, 1924, the first appli- 
cation made by her was against her son, 
the taluqdar,and asked for attachment 
and sale of certain talugdari villages. Such 
property is protected by the provisions of 
the Oudh Laws Act, 1876, and by rules 
made under s. 68, Civil Procedura Ocde. 
The sales officer having submitted the case 
to the Local Government for sanction of an 
execution sale was informed that as the 
talugdar had non-talugdani property from 
which the decree could be fully realised, 
the proceedings to sell in the first instance 
the ancestral talugdari villages did not 
seem proper. This execution application 
came accordingly to nothing. 

On April 29, 1934, the suit out of which 
the present appeals arise was brought by 
the junior widow, her son and daughter 
against Sadiq Ali. Originally the senior 
widow, her two sons, and the representa- 
tives of her third son Naqi Ali (who had 
died) were impleaded as defendants in this 
suit, but they were afterwards made plaint- 
iffs, leaving Sadiq Ali, the talugdar, as sole 
defendant. The main contentions of the 
plaintiffs were tothe effect that both talugq- 
dart and non-talugdart properties were 
liable for the dower debt ; that asthe dower 
decree was Satisfied from the non-taluqdart 
property alone, the talugdart estate should 
be made to contribute according to its value. 
The defendant, among other pleas, denied 
that any right to claim contribution arose 
to the plaintiffs upon the facts alleged. 
The Subordinate Judge thought it right 
to deal with certain of the issues before 
taking evidence upon disputed questions 
of fact. He found in favour of the plaintiffs 
that they had a right to contribution in res- 
pect that the taluqdart property was liable 
for the debts of the deceased talugdar 
along with the partible property : and that 
the values of talugdari and partible prop- 
erties should be estimated as atthe date 
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of the death. His findings on other points 
need not here be mentioned. os 

The Chief Court reversed this- decision 


and dismissed the suit. On the main ques- 
tion ofthe plaintiffs’ right to contributicn, 
the view of the learned Judges (Wazir 
Hasan, O. J., and Smith, J.) was that as the 
heirs of a Muhammadan were only entitled 
tothe residue of his partible estate left 
after the payment of funeral expenses, 
debts and legacies, the plaintiffs claim 
involved the assertion of aright to share 
in the impartible estate. In their opinion 
even had the entire partible estate been 
exhausted in satisfaction of debts due by 
the deceased, no right would have arisen to 
any of the heirs to re-habilitate their shares 
by means of contributions from the impar- 
ble estate. As their Lordships read the joint 
judgment of the Chief Court, the learned 
Judges did not doubt that the talugdart 
property of the late Nawab was liable for 
his debts just as much as the partible pro- 
perty. They regarded itasthe plaintiffs’ 
misfortune that execution proceedings were 
n against the latter. But they held 
that 

“the fact that the resalt of that action was a benefit 
to the defendant inasmuch ag it saved the impartible 
estate intact does not create in equity or otherwise 


in favour ofthe plaintiffe a right to share in that 
benefit.” 


Their Lordships postpone mention of 
certain other findings of the Chief Court 
and proceed to consider the correctness of 
the view that the suit for contribution was 
not maintainable. 

The claim of the senior widow Sharaf. 
Jahan Regum for dower was that of an 
ordinary unsecured creditor against the 
estate of her late husband. She was not 
in possession of any property of his in lieu 
of her dower, still less had she any charge 
upon any part of his estate. On the other 
hand, the fact that the debt was for dower 
did not make it different from any other 
simple contract debt so far asthe taluqdart 
property was concerned. Sharaf Jahan 
Begum impleaded all the heirs of her late 
husbandin her suit for dower and obtained 
a decree against all. It is not necessary 
now to consider whether the decree 
which she obtained was in a form to 
which she was entitled. It was apparent- 
ly contended in the suit that the 
proper form of decree would have been 
against each heir of ker late hus- 
band to the extent only of a part of the 
debt proportionate to that heir’s ceharo in 
the estate. There is some difference of 
opinion among the High Courts of India 
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‘upon the proper form of decree in a suit by 
‘the creditor of a deceased Muhammadan 
against one or more of his heirs ‘In the 
present case the matter was complicated by 
the facts thatthe line or lines of succession 
to the late Nawab’s property were uncertain, 
and in all probability, governed only in part 
by the Muhammedan ‘Law; and that the 
lady was minded tocontend that the taluq- 
dart property was liable to answer her 
claim. The reference in ` the decree to 
“the entire estate’ shows thst Sadiq -Ali 
was not being sued merely as a person 
entitled to share in the ‘partible estate: 
otherwise their Lordships attribute no 
importance toit. Being heiress as well as 
éreditor, the senior widow might doubtless 
have sued fo: a declaration that ss between 
partible and impartible estates, the latter 
should’ bear its proporticnate share of the 
debts but she did not ask for or get relief 
in that form. She brought her ‘suit as 
& creditor in the manner provided by the 
Oode impleading all the ‘heirs as legal 
representatives s. (2 (11), Civil Preeedure 
Code) and she obtained, as the Chief Court 
has noticed, e judgment of the character 
Gontemplated by section 52 of the Code. In 
Musammat Mullecka v. Musammat Jumeela 
(2), this-was held by the Board ina suit for 
dower to be the right form of decree; and 
in the present case that form of decree 
was granted, and no appeal was taken 
therefrom: Eachof the defendants to that 
Buit - became Hable as explained’ 'by Sir 
’ Barnes Peacock in the case ' just cited 

- (p. 142*) for the whole debt to the extent 
of assets received by him and the decree 
could be executed by the' attachment ‘and 
sale of as much as necessary of the pro- 
perty of the decesed in the hands of any 
or all ofthe defendants. Jf any defend- 
ant was shown to have'been in. possession 
of property of the deceased, but to.have 
Parted with it, his own assets could bé made 
liable toa like extent unless he proved that 
he had “duly applied” the ‘property of the 
‘deceased. Such a decree is only œ step 
towards the administration of the deceased’s 
estate and dces not ccmplete the adminis- 
tration ab between persons whose rights 
‘are postponed to creditors. In'the ordinary 
ease: of a Muslim whcse whole pioperty 
descended according to his personal law it 
would be impossible to suggest that an heir 
‘was without remedy egainst his co-heirs -if 
by the aclion of the judgment-creditor onder 
such a decree, he wasleft with less than 
- (2Y (1872) L R Sup. JA 185. ; COOR, 

TePage of (1873) L, R. 7L-A—[Ba]--- TTT 
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his proper share of the net estate of the 
deceased. His right to contribution would 
be plain. Asa beneficiary he would have 
the right that the deceased's estate should 
be duly administered, that it should - be 
cleared of debts and valid legacies,: and 
that he should be given possession of his 
share therein. For thia purpose his’ suit 
could take various ‘forms according to the 
circumstances ofthe case. lt might be de- 
nominated an administration suit or 
a suit for partition cr a suit fer contri. 
bution, but the basis of his claim‘ would 
be the same in each case, viz., the right 
to have due administration of the deceased's 
estate. This right might also be enforced 
in a proper case by an application for 
the appointment of an administrator under 
s. 218 of the-Indian Successicn Act, 1925. ~ 
- The question raised by the present casé 
is whether -the plaintiffs as heirs- having 
an interest in a portion of the- property 
left by the deceased’ and entitled to ʻa 
due administration cf his éstate cannot 
claim to have the debts of the deceased’ 
provided for rateably out cf the partible and 
impartible properties which are equally 
liable for such debts. Theestate of the 
late Nawab was between 1921 and 1931 in 
a difficult position, since it was doubtful 
whether any substantial portion of it-was 
divisible or indivisible, and the claim ‘of 
the senior widow was'aheavy claim,- That 
such an. estate should be administered by 
the crude method of leaving it-exposed-: to 
execution sales atthe creditor's choice, ‘is, it 
may be hoped, unusual. Had there- been 
an executor or administrator in charge of 
a Receiver appoined by the Court, it- would 
have been his duty. to’ take proper 
measures to pay off' the dower debt,: and 
he could not possibly - havo- -claimed ‘to 
saddle either the talugdart or non-talugdart 
property withthe whole of the- dower. ‘It 
would have been the: plain right ofthe 
plaintifs- to object to any more: than a ‘pro- 
portionate part of the debt being taken fror 
the partible estate. The view of the 
Ohief Gourt is that the creditor having 
levied on partible assets the loss mast lie 
where it. has fallen. This, in their 
lordsLips'.judgment, is contrary to the 
rights of the parties: it would, moreover, 
open wide the door to chicanery and fraud, 
A proper. administration of the deceased's 
estate involves, and. - requires- a’ -proper 
allocation of the debts as between- pro- 
perties to which different rules of descent 
apply. The-plaintifis are -not ‘claiming to 
share -in the talugdari property, because’ 
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they ‘ask for’ A proper ‘allocation of the’ debts 
‘BS, between the pene and the, taluqdari 
‘properties: .. Nga o 

~sMhat ‘the right of“ an heir undor, “tha 
Muhammadan Law is a“ share in “the 
‘estate-after debts and valid. legacies have 
ibeen. provided -for.-is undeniable. Iti is laid 
down no less than three times “in the 
fourth sura of, “the Koran. The 
Principle is., not, disputed by the plain- 
tiffe, or by, anyone. , Indeed it: lies: at the 
root. of the plaintiff's case: because an 
heir is, ‘only ` entitled. beneficially , a share 
in, the Tesidue. afler payment of debts he is 
‘bound’to contribute towards debts properly 
‘paid by. his co-heits tö the’. extent of his 
‘interest. If the Muhammadan Law. govern- 
ed the whole matter, the plaintiffs difficulties 
would, be at an. end. . The. Muhammadan 
“Law, as to legacies. is, highly special, and 
need not now be considered; but. in pro 
viding that the. heir. takes a share i in the nett 
estate.afier: deduction of. the, debts. of , the 
deceased, the, Muhammadan Lawis in line 


with other laws including the .Hindu. Law 


and thé, second chapler, of. the. Indian., Suc- 


“Bo far 
ae ae ake are aware the particular 
problem presented by the circumstance, that 

art of the deceased” 8, property does not des: 
cnd according to ‘Koranic principles. at 
all. is, pot deal lt, with by. any of. the classi- 
Cal authorities. ‘such, -the Hedaya; 
' Fatawa Alamgiri or Shoraya.. From . the 
stand point. of or thodoxy ya such a contingency 
might well, appear , not.as one, to, be provid- 
ed: for „büt as öne to: be rejected. In any. 
casé ‘neither the, dicia nor the : authorities 
teferred to by. the:  Ohief Oourt are’ ad- 
dressed to` any such matter... In, the cases: 
envisaged by. these; authorities there i is no 
need to, ask what debts, shall be discharg- 
ed -out of . the ` property before division. into 
Bljarêrs as presci ibed. by Mubammadan Law. 
As. all ; the , property , would, descend. 
by. ‘thab law, all ithe. debts must be first, 
provided | for, But. here some ‘property, 
though liable for debts, is not divisible ar 
all and descends upon different principles 
anknowwn’ to-the: Muhammadan Law thence 
ihe'“ng6ed “to “ask: how" much of. the ‘debts, 
should pe: satisfied out’ of each class of 
property: Had- the authorities cited ‘been 
relevant’ to, this: question - and conclusive 
to thé effect that-Muhanim adan Law provid- 
_ed'no remedy in suck a case as the present, 
it'by nc meats follow g- that’ & British Indian 
@ourt would: “née afford & remedy. 
Sn the cage cited d°’by ‘the: ‘Ohibt ‘Obit, 
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Jafri: ‘Begum v. Amir Muhammad (3), it was 
pointed out by Mahmood, J. that “the lex fori 
regulates. ‘all: matters going: to the remedy, 
ad litis: ordinationem:’ In his view 
5 upon ‘the, ‘death of ‘a Muhammadan owner, his 
~ tp immediately -devolves upon his 
property “in “apecific shares ; and if .there are any 
claims ‘against the astate, and they-are litigated, the 
ifiatter passes into the region of procedure, and must 
bê regulated according to the law whioh governs 
the action of, the Court ( (p. 882)" 


“Ta that case, as is well-known, the Full 
Bench ofthe. High Court at Allahabad, 
while*holding that a decree passed against 
some only of thé heirs did not bind other 
heirs.'so-as toconvey their interest to the 
auction: purchaser’. in execution, agreed 
that<in such:a' case 'the heirs who were 
not ‘parties. to the décree could not recover 
their shares from the auction-purchaser with- 
out? paying their proportionate share of the 
ancestor's :debt' for which the decree was 
passed. : This isa particular application of 
that right to contribution as between co-heirs 
in respect of, the debts of the deceased. 
It was ‘treated ‘as not depending upon any 
rule ‘peculiar to the Muhammadan Law, 
but. on the general principles of equity. 

In, the presént case the Oourt, having 
granted. to.the, creditor a decres which 
enabled her to levy, at her choice upon 
the partible,. and the impartible estates, 
cannot; a8 between the defendants, refuse 
to a -the _ administration beyond that 


point : ae 


: The ‘principis or method of which s. 52 
of the Code’ is: an expression has always 
been: so` ‘Operated a8 not to prejudice the 
rights “inter ‘se. ‘of -beneficiaries or legatees 
oyer ` whom’ the’ creditor has priority. 
Indeed, ‘by’ its: doctrine -of marshalling 
equity in “days when debts were of differ- 
ent: “priority and assets ‘were of different 
classes} - ensured’ that the-order in which 
the- assets’ of a-deceased person were 
snswerable for'his debts was ultimately 
enforced as between persons beneficially 
interested‘ in the estale icf, Williams on 
Executcrs,: "Vol. II, ‘pp. ‘1119-20, 12th. 
ed. 1930]; Oreditors may generally’ resort 
to“'ahy -portion of the estate - but the judg- 
ment cf’ Lord’ Eldon in Aldrick v. Couper 
(4); ‘may! bé pointed to as showing how this 
principle! has “of old been limited and 


controlled; to avert injustice :— 

« “The ‘simple contract creditor, therefore, has (not) 
in law any claim against the freehold estate, . , 
. But the ‘Court thas’ said, the caprice or election 
of; a: bond. ‘creditor: shall, Tot operate to the Prejudice 


3) 7 A 822 at p B44 4 
ni (1803) 8 Vesey Jun 381; TRR86, ` 
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of the simple contract creditor. . " (p. 394) 


e “In the cases of legatees against assets descended 


a legatee has not so strong a claim to this species 
of equity as a creditor. But the mere bounty of the 
testator enables the legates to call for this species 
of marshalling: that, if those creditors having a 
right to go to the real estate descended will go to 
the personal estate, the choice of the creditors shall 
nót determine whether the legatees shall be paid 
or not. . . . Both are in law liable to the ore- 
ditors, and, therefore, by making the option to go 
against the one they shull not disappoint another 

p D the testator intunded should be satisfied.” 
p. ; 

The rights of the plaintiffs cannot be 
concluded by the choice of the execution 
creditor. Their claim to their proper share 
in the partible estate of the late Nawab 
makes them co beneficiaries with Sadiq Ali 
in respect of assets all of which are answer- 
able for the debts of the deceased and the 
fact that different portions of the assets 
devolve on different principle in no way 
defeats the plaintiffs’ right to contribution. 


It is not necessary that the plaintiffs should 
found upon an actual or implied promise 
in seeking contribution from the defendant 
in the events which have happened. Whe- 
ther or not gs. 69 and 70 of the Indian 
Contract Act are wide enough to cover the 
case, the root of the plaintiffs’ claim is 
their right to a due administration of the 
estate of the deceased.” The reason given 
in the books is that in aequali jure the 
law requires equallity : one shall not bear 
the burden in ease of the rest” Deering v. 
Earl of Winchelsea (5). “The principle 
established in the case of Deering v. Earl 
of Winchelsea (supra) (5) is universal, that 
the right and duty cf contribution is 
founded on doctrines of equity ; it does 
not depend upon cuntract.” Ramskill v. 
Edwards (6). This has been settled law in 
India since Rambux Chittangeo v. Modhoo- 
soodun Paul Chowddry (7), a Full Bench 
decision of the High Court at Calcutta in 
Sir Barnes Peacock’s time which contains 
a careful exposition of the matter from an 
Indian standpoint, 

A further decision of the Chief Oourt 
remains to be considered. Sadiq Ali made 
an application under s. 3 of the Oudh 
Settled Estates Act, 1917, and on Decem- 
ber 21, 1923, having obtained the neces- 
sary permission, he duly declared by deed 
that a certain portion of the taluga was 
in future to be held subject to the provisions 
of the Act. Section 15 of the Act is as 


follows :— 
(5) 2 Bos. & Pul 270;1 Cox. 318; 1 R R 41. 
(6) (1885) 31 Oh. D 100; 55 LJ Ob. 81; 53 L T 949; 34 


(7) 7 W R37. 
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“Except as otherwise provided by tbis Act, no 
pereon entitled to a settled estate shall have power 
to transfer, dispose of, alienate, convey, charge, 
encumber or lease the same or any part thereof, or 
the profits thereof, for any greater or larger interest 
or time than during his life, nor shall a settled 
estate, or any part thereof, or the profits thereof, 
be held by any Court to be or to have vested in 
such person for any larger or greater interest or 
time than for his life,” 


The Subordinate Judge has held that for 
the purpose of a rateable allocation of the 
debts of the late Nawab as between talug- 
dart and non-talugadarz property the value 
of his interest in the taluga is to be taken 
as it stood at the date of his death ip 1921. 
The Ohief Court have held that the portion 
comprised in the declaration of 1923 ia to 
be valued as a life interest only. In their 
Lordships’ view it would he contrary to a 
sound construction that the words “to be 
or to have vested” in s.15, should be in- 
terpreted as operating retrospectively upon 
rights accrued to third parties in the ad- 
ministration of the property of the deceased. 
On this point their Lordships agree with 
the view of the Subordinate Judge that 
the respective values of partible and 
impartible properties should be ascertain- 
ed as at the date of the death. They 
express no opinion upon the quantum of 
the interest which would be saleable in 
execution under any decree passed in the 
present sult. 

No question arises now upon any of the 
other matter dealt with by the Oourts in 
India. It may be noted, however, that on 
July 24, 1934, Sharaf Jahan Begum peti-. 
tioned the Chief Court tothe effect that she 
had parted with her interest in the subject: 
matter of this consolidated appeal to her 
son Nawab Kasim Ali Khan. This allega- 
tion was disputed and the Ohief Court did 
not act upon it as the learned Judges 
considered that they were functi oficio. 
The lady has not been represented before 
their Lordships. When His Majesty’s order 
is received in India, the Ohief Gourt will 
deal with her application before sending 
the case back to the Subordinate Judges 
Court. 


Their Lordships will humbly advise His 
Majesty that these two appeals be allowed, 
that the decree of the Chief Court be set 
aside, that the decree of the Subordinate 
Judge be restored and that the case be 
remanded to the trial Court for final dis- 
posal. The respondent Nawab Mirza 
Mabammad Sadig Ali Khan must pay the 
appellants’ costs in the Ohief Court and 
one set of costs as between the appellants 
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in the two appeals which have been con- 
solidated in the present case. 

D. Appeals allowed. 

Solicitors for the Appellants — Messrs. 
Francis & Harker. 

Solicitors for the Respondents.—Messrs. 
H.S. L. Pollock & Co. and Nehra & Co. 
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: AND ANOTAER-— RESPONDENTS 

Court Fees Act (VII of 1870), s. 17—Suit on deed 
of settlement—Two reliefs clatmed—One to declare 
deed not binding and decree for amount if 
desd was valid—Such reliefs, if distinct subjecta. 

The teat which is sometimes laid down in order 
to ascertain whether two or more claims constitute 
different subjects within the meaning of 8. 17, 
Court Fees Act, vis, whether different suits might 
have been instituted in respect thereof, is nota 
decisive one. Inre Parameswara Pattar (1), follow- 


ed, 

Plaintiff brought a suit based on a deed of settle- 
ment. The reliefs claimed were to declare the deed 
not binding as having been brought about by fraud 
and an alternative relief that if the deed was found 
to be valid a decree should be given for the amount 
of the deed : 

Held, that the two reliefs claimed did not con- 
stitute two dietinct subjects within the meaning of 
8. 17, Court Fees Act. 

O. A. against- the decree of the Sub-Judge, 
Ohingleput, in O. 8. No. 11 of 1930 

Mr. K.S. Champakes Ayyangar, for the 
Appellant. 

Mr. A. Srirangachart, for the Respon- 
dents. . 

Judgment.—The main point in this 
appeal is what is the court-fee payable on 
the plaint. As a result of two decrees 
obtained in two suits, O. S. No. 15 of 1912 
on the file of the Court of the Subordinate 
Judge of Chingleput, and O. 8. No. 47 of 
1910, on the file of the District Court of 
Ohingleput, one Krishna Reddy was entitled 
to recover possession of certain immovable 
properties frem defendants Nos. 1 and 2 on 
payment of a certain sum of money to 
them. Some time after these rights were 
finally ascertained ‘by the said decrees, he 
surrendered the rights so obtained by those 
decrees in favour of defendants Nos. 1 and 2 
for a sum of Rs. 22,000 by s deed of settle- 
ment dated June 27,1927. It is this deed 
of settlement that the plaintiff as the 
reyersioner of the said Krishna Reddy 
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after his death, seeks to set aside. The 
plaintiff's case is that the said deed of 
settlement was brought about by fraud, 
coercion and undue influence practised 
upon Krishna Reddy and, therefore, it 
should be declared not binding on the 
plaintiff. He also claims an alternative 
relief that, if the deed is found to be valid, 
the plaintiff should be given a decree for 
Rs. 22,000 being the consideration for tha 
deed as the said amount was not paid to the 
said Krishna Reddy. There is also a 
further relief claimed by the plaintiff, viz., 
@ claim for specific performance based 
upon an agreement alleged to have been 
executed by Krishna Reddy in favour of 
the plaintiff. The plaintiff valued the claim 
at the sum of Rs. 22,000 and paid court-fee 
thereon, viz., Rs. 1,222-7-0. Dispute as to 
the question of the proper court-fee having 
been raised; the learned Subordinate Judge 
went into the matter and came to the conclu- 
gion that all the three reliefs claimed in the 
plaint must be valued separately. He, 
therefore, directed the plaintiff to pay 
additional court-fees on the alternative 
relief for Rs. 22,000 and also on the claim 
for specific performance. The result of this 
decision was that the plaintiff had to pay 
an additional court-fee of Rs. 3,104-14 9. 
The plaintiff was given a fortnight for the 
payment of the said court-fee. He was 
unable to pay that sum within the time 
allowed and the learned Subordinate Judge 
by his order dated March 29, 1932, rejected 
the plaint. And this appeal is filed against 
that order. 

- So far as the learned Judge's direction 
directing the plaintiff to pay court-fee on 
the claim for specific performances is con- 
cerned, it is absolutely correct and its 
correctness has not been challenged before 
us. But the main point argued by Mr. 
Ohampakesa Aiyangaris in regard to the 
direction to pay additional court-fee on the 
sum of Rs. 22,000, the alternative relief 
claimed in the plaint. The view taken by 
the learned Subordinate Judge is that it 
must be considered to be a distinct subject 
within the meaning of s. 17, Oourt Fees Act. 
We are nst inclined to accept this View as 
correct. The cause of action is the execu- 
tion of the deed of settlement and two 
reliefs have been claimed in respect 
thereof, one on the footing ofthe validity 
of the deed and the other on the footing 
of its invalidity. The test which is some- 
times laid down in order to ascertain 
whether two or more claims constitute 
different subjects within the meaning of 
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8. 17, Court Fees Act, viza whether different 
Suits might have been instituted in respect 
thereof, has not been held to be a decisive 
one by the Full Bench of this Oourt: see 
dn re Parameswara Pattar (1) by which we 
‘are bound. In view of this decision, as 
‘the cause of. action is based on tha settle: 
ment deed, we are not inclined to con: 
Sider that the reliefs claimed are. distinct 
‘subjects within the meaning of the said 
‘section. We, therefore, think that the 
‘court-fee paid for the claim under cl.. 22-A 
of the plaint is quite. sufficient and the 
plaintiff need not pay additional court-fee 
for the alternative relief. — | 

_-Then the question is, what is the relief 
which the plaintiff is entitled to, in this 
appeal, he having failed to pay the addi- 


tional court-fee in time? The amount that 
was directed to be paid by the order of 
the lower Oourt is Rs, 3,104-14-9. If the 
Plaintiff had not been ‘directed to pay 
additional court-fee on the alternative relief, 
the plaintiff perhaps might have been able 
to comply with the order inso far as it 
directed additional court-fee on the claim 
for specific performance. In the view wé 
have taken in regard to the court fee on the 
alternative prayer, we feel that we ought to 
allow the plaintiff some time for the pay- 
ment of the additional court fee on the 
claim for specific performance as directed 
by the lower Court and that it is not: proper 
to'reject the plaint on the ground of non- 
compliance with the order. We, therefore 
set aside the order of the lower Court and 
direct it to -receive the plaint on the plaint- 
iff paying the additional’ court-fee on the 
claim for specific performance within, one 
month from the date of the receipt of this 
order in the lower Court. In default of this 
pay ment, this appeal will stand dismissed. 
We also direct that the appellant should 
pay the costs of this appeal to the respon: 
dents. The appellant will be entitled toa 
refund of the court-fee paid in this appeal 
but only on hisecmplying with the order 
of ie Court by paying the additional 
ni in the lcwer Court within the time 
__ Nes. Order set aside. 


- (1) 54M 1; 136 Ind. Cas. 742; A I RB 1930 
833; 59 M L J 469; (1930) M W N BEO: 9 Mad. 
Ind, Rul. (1931) Mad 438 N 880; 82 LW 433; 
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PATNA HIGH COURT... 
.Oriminal Revision No. 654 of 1937 ` 
January 7, 1938 
~ DHAVLE, J.. T 
LAN. BHATTAOHARJ EE AND ANOTABE 

—PETITIONERS l 

i VETSUS 
EM PEROR—Opposits Party 

Oriminal trial—Batl bond—Forfeiture—Liabils- 
ties of sureties—Terms of bond are to be looked at. 

There can be no forfeiture of penalty in bail bond 
except on its own tems. It is no concern of the 
sureties to find out what exactly it is that the Police 
Officer has been directed by the District Magistrate 
to do in the way of taking bail with sureties. Their 
liability must be determined by the agreemegt that 
is actually taken from them. Bishambar Mahton: v. 
Emperor (i), relied on. © ` 

Or. R. against an order of the Sessions 
Judge, Purnea, ‘dated November 15, 1937. 
_Measrs. B.C. De and M.: K. Mukharjee, 
for the Petitioners, = oe 

Advocate.General and Assistant Governs 
ment-Advocate, for the Opposite Party. .. = 

` -Order.—This ‘is an application in -revi- 
sion’ against an. order of the “District 
Magistrate of Purnea holding the two peti- 
tioners to a bcnd. they had.:executed as, 
sureties for one Kumar Singh Lal when 
the latter was arrested oy an order of the 
High-Court, apparently under s. 427, Cri- 
minal Procedure Code, on the admission -of 
an appeal by the Local Government against 
bis acquittal in a trial unders, 211, Indiaw 
Penal Code. In the. terms, of the actual 
bond executed by the pelitioners, they ` ` 

“declare ourselves. sureties for Babu Kumar Singh 
Lal, who has been arrested on a charge of s. 211, 
Indian Penal Code, in Government Appeal No. 6 of 
1936, is respondent and do- also undertake to pro- 
duce the respondent before the Hon'ble High Oourt_ 
at Patna on January 4, 1937, and in case of our 
making default herein, we bind ourselves to forfeit 
= are Majesty the Emperor of India, the sum of? 
s £00. Rear 

‘There is-no dispute that Kumar Singh: 
Lal did appear before the High Court on 
January 4, 1937, so that no question arises, 
on that part of the bond in which the. 
sureties “do also undertake to produce the. 
respondent.:.4th day of January, 1937.” The. 
learned District Magistrate considered that 
the pelilioners declaring themselves sure-; 
ties forthe respondent in the first part of 
the bond undertook to produce him whens, 
ever: he-was required, and he observes, that 
this view would appear to be supported: 
by the circumstance that no ‘fresh bail 
was taken by Kumar Singh Lal from the. 
Hon'ble High Court after his appearance 
before that Court cn January 4, 1937. “Tf 
fresh -bail had ‘actually been necessary, it 
is présumed that in tbat case it wotld have. 
been taken.” There is, however, nothing 
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“to show that ‘the matter was 4 all con- 
. sidered in this Court after the .appearance 
.of Kumar Singh Lal on January 4, 1937. 
. The bond was taken frem the petitioners. on 
„an old form, the phrasing of which, as the - 
learned District Magistrate observes, is not 
‘free from difficulty. If the first part of 
-the bond in: which the petitioners declared . 
| themselves sureties for Kumar Singh Lal: js 
. taken. by,iteelf, it would be. impossible, to 
. define tbe obligations of the sureties- The 
“second. part on the face of it purports . to 
.be an additional undertaking by: the sure- 
., ties :to- produce the respondent before the 
‘High’ Court on January 4, 1937. ‘But even 
180, it would be, difficult to say with any 
confidence | what undertakings were ad. 
-in the first part of ‘the bond.. The learned 
` Advocate General has endeavoured to sup- 
port the view ofthe District Magistate by 
réferring “to the circumstances in which‘the 
Police Officer was charged with the execu- 
tion of the warrant 6f arrest issued by the 
District, Magistrate.on the requisition of the 
High Court.’ That warrant of ‘arrest in 
accordance with s./76, Oriminal Procedure 
Code, authorized the ‘Police’ “Officer to ro- 


lease Kumar-Singh Lalif he 7 

“hall give bail “Éimeolt in the sum” of: Rs 500 
with two sureties ofthe like amount to attend before 
the Hon'ble High Oourt. at Patna on January 4, 
1937, and to_ continus 80 to attend until. otherwise 
directed by" 


the District .Magistréte.. This, part of the 
corder -of the District Magistra e to the-Police 
Officer who was to execute the, warrant of 
arrest is perfectly clear, but it. is not’ pos- 
-Bible`to; read it into the: “bond that'' was 
‘aetaally ‘faken by ‘the Police Officer from 
‘the pétitioners as surelies.for, Kumar Sing h 
“Lal. Jt has-been repeatedly. held that nee 
can be ño- forfeiture of ‘penalty -in bail 
bond except,on- its. cwn, lerms—see. for 
example | Bishambar. Mahton,v. Emperor. (1). 
lt was mo- concern:of the sureties to find out 
‘what exactly it was thétthe Police’ Officer 
‘had been directed*by the District Magistrate 
ito | .do,in the way of taking. bail with syre- 
ties.’ Their liability..must be determined 
-by' the’ ‘agreement: ‘that ‘was actually taken 
“from them, From ‘this .point ‘of view ‘it 
“cannot, be said that the- petitioners, declar- 
ing themselves.as. sureties for Kumar Singh 
oa in “the-first part,dfthe,bond ‘undeztock 
o produce Kumar. “Singh | Lal before any 
at oriiy, (many. date: -other than AJ anuary,4, 
1937: The form of. the bond.is plainly defec- 


tive’and the petitioners are” entitled: to’ the’ 


‘benefit, of the defect. , It, has, béen. brught 
to my notice by the Assistant Government 
(1) 11 P L T 578; 138 Ind, Oas. 348; 32 Or. L J1. 
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Advocate who han. had. the matter looked 
‘into. under the direction of the Advocate* 
_ General that the defective character of the 
-bond has attracted the notice of the authori- 
ties and that-steps have been taken to in- 
_troduce a more- suitable form. The view 
teken- by. the ‘learned District Magistrate 
‚cannot .be supported cn the actual bond 
, executed by: the petitioners. The applica- 
‘tion in revision is consequently allowed and 
: the order:of the District Magistrate set aside. 
Se Desr Æ Pp G Order set aside, 
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i Lo BOMBAY HIGH COURT 
ey ‘Séeond Civil Appeal No. 730 of 1933 
-à ' August 16, 1937 
E i Bartz AND MiOKLIN, JJ. : 
BANDRA’ MUNIGIPALITY—Darenpant— 
APPELLANT 
VETSUS 
 BURMAH SHELL STORAGE anp 
c “DISTRIBUTING COMPANY or INDIA, 
gies Lito, ‘BOMBAY—Puaintire— 
RESPONDENT 
- Bombay Municipal Boroughs Act (XVIII of 1925), 
8.73 (it)—"Kept for use”, meaning of—Bulk of work 
of lorries dons in Bombay — Whether can be taxed 
ae Bandra Municipality, - where they occasionally 


Where: the ‘bulk 'of'the work of lorries is done in 
Bombay and they only occasionally come to Bandra, 
Ahedorries cannot be taxed by Bandra Municipality, 
“The words “kept for. use" really mean “maintained 
with the ‘main object of being and”. 

“Yg. 0. A; from the decision of the 
‘Assistant Judge, Thana, in Appeal No. 144 
‘of 1932.” 
> Mr. A: G. ‘Desai; fou ae Appellant. 
“Mr. G. Œ O'Gorman, for the Respondent. 

Macklin, d. —The only question in issue 
in this- appeal is the meaning of the words 
“kept ‘for use within the said borough” 
occurring in'cl. (it) of 8..73, Bombay Muni- 
cipal Boroughs ‘Act’ (XVII of 1925). The 


whole clause runs as follows: 

“A tar on all vehicles, “boats or animals ased 
for -riding,.draught or burden and kept for use 
within the said borough whether they are actually 
kept within or outside the said borough.” 


The last’ words, “whether they are’ actual- 
ly, kept ‘within’ or outside the said 
boroagh” were imported into the section 
in consequence ofthe decision of this 
Court in Surat Municipality v. Maneklal 
Ichharam, & Co. (1). 

“In the present case the plaintiffs, who 
are the Burmah Shell Storage and 
Distributing ` Company of India, ` Ltd., 
sued for 8. declaration” that they were 


4 ayiag Bom.-L R 1104; 59 Ind,Oas. .389; AIR 1920 
Bom, 214. 
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not liable to pay wheel-tax to the of fact. In the present case, however, 
“Bandra” Municipality. The Company upon the facts, it is clear that the supply 


Maintains a petrol storage pump at 
Bandra and maintains s fleet of lorries 
in Bombay for tte supply of its pump- 
iag stations bothin Bombay aad outside 
Bombay when supplies are necessary. 
The Bandra Municipality has taxed them 
in respect of four lorries, each one of 
which makes an occasional visit to Bandra 
when replenishment is required at the 
filling station. The plaintiffs contend that 
although the lorries are in fact occasion- 
ally used for this purpose, nevertheless 
upon n true construction of s. 73 of the 
Act, it cannot be said that they are kept 
for that particular use so as to enable 
the Bandra Municipality to tax them. 
Both the Oourts below have accepted 
that view, and the Bandra Municipality 
has come in second appeal. It has 
been held asa fact, and we are bound 
by that finding, that the bulk of the work 
of these lorries is done in Bombay, 
where they are actually housed, and only a 
small part of itis done in Bandra. | Never- 
theless itis the defendant Municipality's 
contention that the words “kept for ase” 
involve a liability to tax in the case 
of every vehicle which is kept with the 
intention of being used even occasionally 
within the borough imposing the tax, and 
that the number of occasions on which 
its services are required, and are 
known to be likely to be required, is entire- 
ly immaterial. In other words, user 
on one day ia the year at a profit even 
less than the amount of the tax would 
render a vehicle liable to tax in Bandra, 
provided that the probability of an 
annual visit to Bandra was present to the 
mind of theowner of the lorry. This is 
perhaps reducing the argument to an 
absurdity. But the section is a taxing 
section and hasto be construed strictly 
“in favour of the tax-payer. Both the 


Courts below have taken it that what 
has to be considered is “the main real 
or pressing object’ in keeping the 


vehicle; in other words they take it that 
the words ‘kept for use’ really mean 
“maintained with the main object of 
being used” With that interpretation, 
we find it impossible to disagree. 
Unfortunately it is not possible to lay 
down agemneral rale which would be 
applicable in every particular case be 
Gause in each case what matters is the 
main object with which the lorry is 
kept and that is always a question 


= 


of the filling station at Bandra is a very 
minor object and on that ground we 
do not think that ths plaintiff's lorries are 
liable to be taxed by the Bandra Muni- 
cipality. The declaration sought for must, 
therefore, be given, snd to that extent 
the appeal of the Municipslily must be 
dismissed. But the Courts below have 
granted the plaintiffs a permanent 
injunction against the levy of the tax 
on these lorries in future, though it is 
impossible to say that in future circum- 
stances may not arise which would justify 
the imposition ofthe tax. We, therefore, 
Set aside that part of the order of the 
Courts below which deals with the injune- 
tion but in other respects dismiss the appeal 
with costs. 


D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 5 of 1937 
December 17, 1937 
Bennet, Aa. O. J. AND Ganaa Nata, J. 
ROSHAN LAL~—JvupGMENT-DEBTOR 
—APPELLANT 

versus 
GANPAT LAL —DRORAH-HOLDRR—- 


RSBPONDENT 

Civil Procedure Code (Act V of 1908), O. KAKI, 
r. 1—Compromise decree—Decree-holder willing to 
accept lesser amount, tf paid in four instalments in 
fixed dates, in default of any, entire amount due— 
Judgment-debtor hypothecating property—Judgment- 
debtor paying one instalment one day late by deposit- 
ing amount in Court, pleading that previous day was 
Court holeday—Decree-holder not accepting deposit 
and taking out execution — O. , r. l, scope— 
Decree-holder, if can take out execution for balance of 
entire decretal amount. 

The suit was disposed of in accordance with a 
Compromise which was entered into between the 
parties. It was agreed in that compromise that if 
the judgment-debtor paid a certain lesser sum by 
four instalments, the entire decree would be deemed 
to be sutisfied but that if default wasmade in pay- 
ment of any one instalment, the full of the decretal 
amount would be recovered by the decree-holder. 
Under the terms of the compromise, the judgment- 
debtor had to T his property for the satis- 
faction of the decree, The first two instalments 
were paid on the dus dates, The fourth instalment 
was not paid in accordance with the terms of the 
compromises but one day late and it was pleaded 
by the judgment-debtor that as the due date was a 
Court holiday, his payment was valid. He further 

leaded that under O, XX. r. 1, Civil Procedure Oode 

e could deposit the money in Ocurt, The decree- 


- holder refused to accept the money and applied for 


execution for the balance of his entire decretal 
amount giving credit for the money that had already 
been paid ; 
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Held, that under O. XXL r.l, it was not com: 
pulsory on the judgment-debtor to pay the money m 
Oourt. Itonly provides one way of satisfying the 
decree, If two alternatives are allowed to & person, 
he cannot choose one of them and actin sucha 
manner as to prejudice the rightsof the other party. 
In this caso there was a clear agreement between the 
parties that ifthe money of any instalment was not 
paidon the date fixed, the decree holder would be 
entitled to realize the whole of his decretal money. 
It was only a concession by which the decree-holder 
agreed to accept a lesser sum than what was due 
under the decree, It was in consideration of the 
payments on certain dates. If the judgment-debtors 
did not avail themselves of the conoassion which was 
allowed to them by not acting upto the terms of the 
agreement, they are themselves to blame and must 
bear the consequences of the breach committed by 
them. Muhammad Jan v. Shiam Lal (1), distinguish- 
ed. Kunj Behari Singh v. Bindeshri Prasad Singh 
(1) and Adya Singh v. Nasib Singh (3), relied on. 


L. P. A. from the decision of Niamat 
Ullah, J., dated November 4, 1936. 

Mr. Panna Lal, for the Appellant. 

Messrs. S. K. Dar and C. B. Agarwala, 
for the Respondent. 


Ganga Nath, J.—This is a Letters 
Patent Appeal from the decision of a learn- 
ed Single Judge of this Court. The res- 
pondent, Ganpat Lal has a decree for 
Rs. 3,788 against the firm Nand Ram Piare 
Lal which was represented by Piare Lal, 
the father of the appellant Roshan Lal. 
The decree-holder attached some 
property in execution of his decree. An 
objection was filed by Roshan Lal under 
O. XXI, r. &8, Civil Procedure Code. He 
claimed the attached property as his. The 
objeciton was dismissed. Roshan Lal then 
filed the suit under O. XXI, r. 53, for dec- 
laration of his right tothe property. The 
suit was disposed of in accordance with a 
compromise which was entered into between 
the parties. lt was agreed in that compro- 
miss that if Roshan Lal paid Rs. 2,600 by 
four instalments, the entire decree would 
be deemed to be satisied but that if default 
was made in payment of any one instalment 
the whole of the decretal amount, namely 
Rs. 3,756 would be recovered by the decree- 
holder. Under the terms of the compromise 
the appellant Roshan Lal nad to hypothe- 
cate his property for the satisfaction of the 
decree. Roshan Lal accordingly executed 
a mortgage-deed, mortgaging his properly. 
The dates for the payment of the instal- 
ments were fixed inthe compromise. The 
first two instalments were paid on the due 
dates. The third instalment was to be 
paid on Sawan Sudi 15, Sambat 1990, corres- 
ponding to August 5, 1933. The fourth 
instalment was payable on Kartik Sudi 15, 
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corresponding to November 2,' 1933. The 
third instalment was not paid in accordance 
with the terms of the compromise. On 
August 4, Roshan Lal deposited Rs. 300 and 
applied to the Court for permission to 
deposit the balance of Rs. 70) with the 
fourth instalment. The Court’ passed an 
ex parte order granting time and allowing 
the sum of Rs. 300 to be deposited. On 
“August 31, 1933, Roshan Lal applied to the 
Court for extension of time for the payment 
of thy balance of the third instalment and 
the whole of the fourth instalment. 

This application was opposed by the 
decree-holder and the appellant's appli- 
cation was dismissed on November 3, 1933. 
Roshan Lal then filed a tender offering to 
pay theentire balance of the third and the 
fourth instalments. He deposited the en- 
tire sum, namely Rs. 600, the next day, 
that is on November 4, 1933. The decree- 
holder applied on November 9, 1933, for 
execution for the balance of his decretal 
amount of Rs. 3,786 giving credit for the 
money that had been paid. Roshan Lal ob- 
jected to the execution on the ground that 
the decree had been fully satistied by the 
payment of Rs. 2,600 in accordance with 
the terms of the compromise. The objection 
was disallowed by the execution Court and 
also by the lower Appellate Court. The deci- 
sions of both the lower Oourts were con- 
firmed by the learned Single Judge. The 
appellant has filed this appeal in Letters 
Patent from ihe decision of the learned 
Single Judge. ‘The only question for 
determination in this appeal is whether 
there was any default on the part of the 
judgment debtor in paying the fourth 
instalment which, as stated above, fell 
due on November 2, 1933. It has been 
urged on behalf of the appellant that as 
November 2, 1933, was a holiday, and as 
the tender was filed by the appellant on 
the next day, that is November 3, 1933, 
the payment was within time. Reliance 
has been placed by the learned Oounsel for 
the appellant on Muhammad Jan v. Shiam 
Lal (1). That was a case of a decree ina 
pre-emption suit under which the purchase 
money was tobe deposited within a certain 
period which expired on a date on which 
ths Court was closed forthe vacation. The 
deposit was made on the date on which the 
Gourt re-opened. It was held: 

“There is a generally recognized principle of law 
under which parties who are prevented from doing 


a thing in Gourt on a particular day, not by any 
act of their own, but by the Oourt itself, are 


(1) 46 A 328; 78 Ind, Oas, 1014; A I R 1924 AlL 218; 
32 ALJ 10. 
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entitled to do it at ‘the first subsequent oppor- 
tunity.” 

_ Under a pre-emption decree, the decretal 
money is to be deposited in Oourt. 
Order XX, r. 14, lays down : 

“Where the Oourt decrees a claim to pre-emption 
in respect of a particular sale of property and the 
‘purchase money has not been paid into Oourt, 
she decree shall: (a) specify a day on or before 
which the purchase money shall be so paid and 
(b) direct, that on payment into Oourt of such pur- 
chase money -. the defendant shall deliver 
possession . ... 

The principle Jaid down in the Full 
Bench case applies to only those cases in 
which a party is required to do something 
in:'Court. It does not apply to those cases 
-where itis open to a party to do something 
outside the Court. It has been urged on 
‘behalf of the appellant that under O. XXI, 
r. |, it is open to a judgment-debtor to 
pay the money either into the Court or 
out of Court to the decree holder. There 
is no doubt that it is so. But -under 
©. XXI, r. 1, it isnot compulsory on the 
judgment-debtor to pay the money in 
Court. If two alternatives are allowed to 
-person, he cannot choose one of them 
und act in such a manner as to prejudice 
the rights of the other-party. In this case 
there- was a clear agreement batween the 
parties that if the money of any instalment 
was not paid on the date fixed, the decree- 
holder would ‘be entitled to realize the 
whole of his decretal money. It was’only 
a concession by which the decree-holder 
agreed to accépt a lesser sum than what 
was due under the decree. It was in 
‘consideration of the payments on certain 
dates. If the judgment-debtois did not 
avail themselves of the concession which 
was allowed to them by not acting up to 
the -terms of the agreement, they are 
themselves to blame and must bear the 
Consequences of ths breach committed by 
them. °° 
: The money of the fourth instalment, as 
stated above, was paid on November 4, 
1933. The instalment fell due con Novem- 
ber 2, 1933, under the terms of tha 
compromise. Consequently it cannot be 
said that the money was paid on the next 
day after November 2, 1933, which was a 
holiday. If they wanted to take advantage 
of the provisions of KAL, vr. 1, it 
was open tothem to deposit the money in 
Oourt but it should have been deposited 
within the time allowed under the terms 
6f.the compromise. They could not act in 
such &--manner -as to commit default and 
to extend thereby. the time in derogation 
of the terms settled between them. ~ The 
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payment made by the judgment-debtors 
in Court on November 4, 1933, would not 
prevent the condition of recovering the 
full amourt of the decree in case of default 
from beccming effective and coming into 
operation- A similar point was considered 
In Kunj Behart Singh v. Bindeshri Prasad 
Singh (2). There a compromise decree 
provided that a certain amount will be due 
to the plaintiffs on certain bonds and this 
will be payable by instalments on certain 
dates. In case of default cf payment of 
any instalment on due date, the plaintifis 
were to havea right to sue for recovery of 
the whole. On the date when first instafment 
became due, the Civil Courts were closed 
but the defendant tendered it on the day 
it reopened. The plaintiffs thereafter 
brought a suit for recovery of-the whole 
amount. There, too, reliance was placed on 
the provisions of. O. XXI, r. 1, and 
Muhammad Jan v.Shiam-.Lal (1) referred 
to above. It was observed: < 

“But aseuming that the defendante had th 
power: to make the payment direct to the mort- 
gagees or to deposit the amount in Coart, they 
cannot take advantage of the circumstance that 
the Oivil Court was closed on June 15, 1924. If 
the only course open to them had been to deposit 
ıt in Oourt and the Court was closed on the last 
date on which they could have made the deposit, 
then the ruling in the Full Bench case would have 
been applicable. That was a case of a deposit 
under pre-emption decree, and in view of the 
provisions of ©. XX, r. 14, that deposit had‘to be 
made into Court. The judgment-debtors in that 
ease had no option but to deposit the amount in 
Court, and accordingly it was held by the Full 
Bench that if the Court by its own act prevented 
the jadgment-debtors from making the deposit within 
the time, -they should not be deprived of their right 
to do so provided they came into Oourt at the 
first opportunity available, namely the re-opening 
day ofthe Court. In the present case the defendants, 
on their own showing, had the option of making 
the payment to the mortgagees direct. From this 
they were in no way prevented on account of- the 
Oourt being closed. They were not compelled to 
wait till the Court re-opened. They had an op- 
portunity available to them of which they did not 
take advantage.’ We do not therefore think that 
they were entitled to say that the time fixed in the 
compromise decree for the payment of the first 
instalment should be extended. Accordingly there 
was a default on June 15,1924, which entitled the 
plaintiffs to claim the whole amount.” | : 

In Adya Singh v. Nasib Singh (3) a 
similar. view was taken. There a decrees- 
holder agreed to. set aside the sale of the 
properties of the judgment debtor if the 
latter -paid up the decretal amount within 
two months of the date of the sale. The 
Courts were closed.on the last day allowed 

(9) (1929) AL J 286; 115 Ind. Oas. 796;-A IR 1929 
All 207; 51 A 527; Ind. Rul, (1929) All. 460. |, ; 

(3) A I R1920 Pat. 122; 58 Ind. Oas, 495:1 PLT 
ELS OO ee ' 22 Ve NG E 
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for payment and ‘the ‘decretal amount was- 
deposited on the day that tke Courts re- 
opened. It was held: T 
. “that payment not having been made within' 
ee ce reeroes upon, the sale could. not be set 
885149, : ` 
"There is no fore» in the appeal. It is, 
therefore, ordered that it be dismissed with 


É 


costs. =., 


D a Wi + Appeal dismissed. ` 
‘= - (LAHORE HIGH COURT | 
Criminal Appeal No. 926 of 1937 | 

. November 8, 1937 


k Young, O. J. AND Monro, J. 
ANANT RAM MAYA RAM—Convior - 
= 2 —AFPRLLANT | 


f at . - versus l 

“~ o EMPEROR—Orrosita PARTY 
"° Evidence Act (I of 1872), 3. 32—Dying declara- 
tion—Person receiving forty-two gua-shots in chest, 
liser, stomach, eto.~Hs would be immediately uncon- 
scious and incapable of making dying declaration. 

The receipt of forty-two gun-shot wounds in the. 
liver, “heart, stomach and lunga, and the profuse 
haemorrhage -occasioned' thereby, would: cause’ 
a great: deal of shock to. the person’ receiving it-and 
the, probability is that. he would. became uncon- 
scious Within a few minutes and could not remain ina 
condition fit to make a dying ‘declaration for more 
than few minutesafter receiving his injuries. 

Or: A:from an’ order of the Additional 
Sessions Judge, Gujranwala, dated'August 
91937. ce dh ; 
uMr. BR. Puri, for the Appellant. 
“Mr. Nazir Hussain, Assistant 
Remembrancer, for the Crown. l 

: “Young, C. J.—Maya-' Ram, ‘Anant Rani, 
Kirpa Ram and Jagan Nath were charged 
in the Oourt of the ‘learned Additional 
Sessions: Judge of Gujranwala with the 
murder’ of Kartar: Singh. They were-also’ 
charged under ss. 148 and 149,- Indian 
Penal Code. The learned’ Additional Sessions 
Judge found Anant Ram guilty under’s. 302, 
Indian Penal Ocde, and sentenced him to 
death..' He convicted Maya -Ram'‘ under 
88. 302/114, Indian Penal Code and 
sentenced~-him' to -three years’ rigorous 


Legal 
s } 


imprisonment: He acquitted Kirpa Ram’ 


and Jagan Nath.’ There is also before us’ 
an application for enhancement of ‘the 
sentence passed against May Ram. i 


"Fhe motive for the murder of Kartar' 


Singh—the: fact ‘that Kartar- Singh was 


t 


ANANT BAM MAYA RAM v BmPRRoR. (LAH) 


989 


e 

disputed land; that a quarrel took place 
and that Kirpa Ram and Anant Ram tired, 
guns at Kartar Singh killing him and also 
wounding other persons. The occurrenve 
took place about. 5-45 on the evening 
of March 23. After half an hour a 
doctor, who lived about a mile away, 
arrived on the scene. It is alleged that 
this doctor, seeing the serious conditicn 
of Kartar Singh, immediately recorded a 
dying ‘declaration which dying declaration 
has been placed on the record. Further, 
there were nine: persons who alleged that 
they ` were eye-witnesses: and who gave 
evidence. ‘All these persons said that Kirpa 
Ram had: fred. his gun at the deceased. 
The first informaticn report was made by 
one Hari Singh who according to Sant 
Singh, one of the chief prosecution wit- 
nesses and the father of Kartar Singh, was 
present, at the spot during the attack and 
till it was over. 

The learned ‘Sessions Judge, ina very 
careful and well thougat-out judgment, has 
come to the “conclusion that every one of 
these prosecution witnesses has lied wiih 
regard ‘to the firing of a gun by Kirpa 
Ram.’ He ‘also has found that the dying 
declaration is a false and forged document 
deliberately produced for the purposes of 
this case. He also-acquits Jagan Nath on 
the ground that he was not mentioned ino 
the first information report; nor was he 
mentioned by Hari Singh (who made the 
first’ information’ report) when Hari Singh 
gave evidence in the Committing Magis- 
trate’s Court. These various findings of 
the learned “Sessions Judge are, of course, 
fatal to the prosecution case unless Counsel 
could show that the learned Judge was 
not justiied in coming to any such 
conlusion upon the evidence. We have 
carefully’ examined ihe evidence and the 
findings of the learned Additional Sessions 
Judge. We àré satisfied, as he was, that 
the dying declaraiion was a forged and 
false’ document. Kartar Singh, according 
to the ‘evidence of the Oivil Surgeon, had 
no less than forty-two gunshot wounds on 
his body. That means that the gun must 
have been fired at a moderately close 
range’ His chest was pierced with fifteen 
different wounds. There were shot wounds 
in ‘both right and left lungs. There were 


murdered is the cnly certain factin this! shot wounds in the pericardium and there 


¢ase— was alleged - tó be a quarrel concern- ` 
ing land. It is said that the accused went ` 
» ‘father of the. 


tothe house of Sant: Sing! ) 
deceased; ‘to ‘tell’ him that'on the next: 


morningthey: would'take' posséssion of this ` 


were shob ‘wounds in the heart itself. 
There were shot wounds in the liver, and, 
in addition, haemorrhage had been so 
severe that the’ various’ cavities of the 
body’ were filled ‘with fluid blood. We 


à 
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would have been ourselves prepared to say 
apart from any medical evidence, that a 
person who had received wounds of this 
description could certairly not have 
been conscious for more than a few 
minutes, and certainly would have been 
dead within a very short time. The Civil 
Surgeon takes the same view. He says.: 
“Kartar Singh could not remain in a 
condition fit to make a statement for more 
than a few minutes after receiving his 
injuries.” He says l 

“the receipt of forty-two gunshot wounds in the 
liver, heart, stomach and langs, and the profuse 
haemorrhage occasioned thereby, would have 


caused a great deal of shock and that the probabi- 
lity is that the deceased became unconscious 


within a few minutes.” 

The Medical Officer, Bashir Mahmood, 
who took the dying declaration, could have 
not realized when he either forged the 
dying declaration by himself, or at the 
instigation possibly of Sant Singh, the 
serious nature of the internal injuries 
which the post mortem examination would 
disclose. Another point against the dying 
declaration is that this doctor kept the 
dying declaration for over 24 hours. He 
did not, although the Oivil Surgeon and 
the Police had arrived, hand cver this 
dying declaration to the proper authorities 
for thia considerable period of time. It 
appears to have been used as a bargaining 
factor between the two parties. 

Another important point is that Hari 
Singh in the first information report states 
that Kartar Singh was dead when he left 
the scene of the murder. Hari Singh left 
before the doctor arrived and clearly 
would know the facts. We are also satis- 
fied that Kirpa Ram never fired a gun 
even if he was there. Nothing is said 
about Kirpa Ram in the first information 
report although Hari Simgh, according to 
the futher of Kartar Singh himself, was 
present during the whole occurrence and 
was the last to leave the spot when he 
left to make the first information report. 
Nothing is said about Kirpa Kam firing a 
gun even in the dying declaration which 
had been forged. So, whoever instigated 
the doctor to forge this document, that 
person never knew that Kirpa Ram had 
fired a gun. Hari Singh who made the 
first information report dces not mention 
that Kirpa Ram fired a gun, even in his 
evidence in the Committing Magistrate's 
Court, and the final and conclusive point 
is the fact that although Kirpa Ram had 
a gun about two and a half years ago it 
had been forfeited and placed in the mal- 
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khana where it happened to be at the date 
of this murder. Further no gun was foun 

by the Police in Kirpa Ram's house after 
the occurrence. A clue to the real truth 
on this matter is contained in the evidence 
of Fauja Singh. He says in cross- 
examination: “Everyone was certain that 
Kirpa Ram had a gun and hence I say that 
Kirpa Ram had a gun.” The truth about 
this point clearly is that the complain- 
ant's party knew that Kirpa Ram had a 
gun but did not know that it had been for- 
feited and that it wag then deposited in the 
malkhana. 

Another curious point about this case is 
that no blood marks were found at the 
alleged scene of the murder, neither were 
there any spent cartridges found there. 
The learned Sessions Judge in spite of 
coming to these very sound conclusions 
came to the only unsound conclusion in the 
judgment eventually when he thought that. 
he could, on this evidence, convict anyone. 
As regards Anant Ram he comes to the 
conclusion that there is some evidence of 
corroboration of this futile and useless 
evidence. This corroboration is that Anant 
Ram is proved to have bought a gun the 
day before the murder and to have bought 
with it 25 cartridges. It has also been, 
proved that two cartridges have been used, 
We agree, this would have been corrobo- 
rative evidence cf value provided there 
had been some evidence upon which 
reliance could be placed which could be 
corroborated. We must clearly discard 
every scrap of evidence in this case, except 
this alleged “corroborative” evidence. This 
evidence, therefore, stands entirely by itself. 
The mere evidence that Anant Ram bought, 
a oun and that he had used two cartridges. 
and that the gun had been fired, is no 
evidence upon which the crime of murder 
could be brought home to him. There are. 
many other occasions and things upon 
WA two cariridges and a gun might be 
used. 

This is a case where evidence, in our. 
opinion, has been forged on behalf of the. 
prosecution to procure a conviction. Every 
Single witness has given false evidenze.. 
There is also evidence of an attempt to 
implicate innocent persons. Every wit- 
ness says that in addition to the four. 
persons who were actually prosecuted in this 
case, there was a second rank of persons 
standing behind who were also interested 
in the murder. In this additional rank of 
persons whom the- witnesses alleged were. 
connected with the murder, are includeg 
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every single. male relative of the accused 
persons with ‘the exception of , one who 
was away atthe time. This case presents 
every single objectionable feature which 
could possibly be found in any prosecution 
case. There is no legal evidence upon 
which we'can find anyone guilty, and 
therefore, we accept this appeal and set 
aside the sentence of death passed upon 
Anant Ram. We accept’ the appeal of 
Maya Ram and acquit-him and we direct 
that both Anant Ram and Maya Ram be 
set at liberty forthwith. TLe application 
for enhancement of sentence against Maya 
Ram is also dismissed. One Fauja Singh 
has filed an affidavit in this Oourt which 
is before us to-day. In this affidavit he 


says that he shot Kartar Singh and that. 


Anant Ram’ is innocent, We direct that 

this affidavit be put in the hands of the 

District authorities for such action as they 

may care to take. ` 
8. 


} 


Order accordingly. 
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NAGPUR HIGH COURT 
Oivil Revision Application No. 322 of 1936 
-'February 3, 1937 
POLLOOK, d.. 
SARUPCHAND SHEOLAL PARWAR 
—PLAINTIFR—APPLICANT 


VETSUS 
. BARELAL—Opposits Parry 
C. P. Debt Conciliation Act (II of 1937), as. 8 (1), 


15—Debit Conciliation Board, when can say debt has - 


been duly discharged—Oompliance with-s. 8 (1)— 
Board saying clatm was dismissed— Legality of— 
Suit to recover amount, if barred 

A Debt Conciliation -Board has no suthority to 
say that a debt is deemed to have been duly dis- 
charged except where the creditor hes failed to 
comply with the provisions of s. 8 (1) of the O. P. Debt 
Oonciliation Act, There is no provision in the 
Act under whicha Board is entitled to say thet 
the claim’ is dismissed. When a creditor refuses 
to accept a reasonable offer, 
with the matter unders. 15 and where there has 
been compliance with the provisions of s, 8 (i), 
the Board cannot say the claim is dismissed. Con- 
sequently, where the Board says it has dismissed 
the claim, a suit torecover the amount is not barred. 
Shiedin v. Ramratan, (1) relied on, 

O. R. App. of the decree of the Court of 
the Judge, Small Oauses, Mandla, dated 
April 1, 1936,, in Oivil Suit No. 26 of 1936. 

Mr. V. K. Rajwade, for the Applicant. 


Mr. N. T. Mangalmurti, for the Oppcsite 


Party. 
Order.—The defendant admiitedly bor 


rowed Rs. 50 frcm the plaintiff Sa1upchand - 


on the security of the certain ornaments. 
The defendant applied to the Debt Oon- 
ciliation Board appointed for the Seoni 
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Sub-Division, mentioning this debt amongst 
others. Sarapchand put in a statement. 
before the Board, and the Board seems 
to have come tothe conclusion that the 
debt had been paid off. The actual order 
was that the claim of Sarupchand wes 
dismissed on accountof his giving false 
accounts and that he should give back 
the ornaments. The Small Cause Oourt, 
in a suit to recover this Rs. 50, the 
ornaments having been returned in accord- 
ance with the order of. the Board, held 
that the debt must be deemed to have 
been discharged under s. 8 of the Debt 
Conciliation Act and that the suit must, 
therefore, fail. As was pointed out recently 
by a Division Bench ofthis Oourt in Shivdin 
v. Ramratan 110 Ind. Oas. 905 (1),a Debt 
OConciliaticn Board has no authority tosay 
that a debt is deemed to have been duly 
discharged except where the creditor has 
failed to comply with the provisions of 
s. 8 (1) of the Debt Oonciliation Act. 
Here there was compliance with the pro- 
visions of s 8 (1), and the Board did 
not in fact say that the debt was deemed 
to have been discharged; it said that the 
claim was dismissed, and there is no 
provision in the Act under which a Board 
is entitled to say that the claim is dis- 
missed. Whena creditor refuses to accept 
a reasonable offer, the Board can deal 
with the matter under s.15. A civil suit 
therefore to recover the amount is not 
barred, and the plaintif’s claim must, 
therefore, be allowed. 

There was a plea of re:-payment, but 
there is practically no evidence to prove 
the payment and that evidence has not 
been accepted. 

The application for revision is, therefore, 
allowed, and there will be a decree in 
ihe plaintiff's favour for the amount. 


‘glajimed. In the circumstances, I think that 


costs in both Courts should be borne as 


incurred. 
N. Revision allowed, 
(1) 170 Ind. Cas. 905; A I R 1937 Nag, 259; 10 R M 
85; 20M LJ 57. 


MADRAS HIGH COURT 
Civil Appeal No. 235 of 1935 
October 12, 1937 
VENKATASUBEA Rao AND 
ABDUL RAHMAN, JJ. 
In re B. KAPPINI GOWDER AND OTHERS— 
APPELLANTS 
Court-fee—Refund of-—Appeal withdrawn being 
settled outside Court—Court, tf can order refund of 
i ier ahili paid—Oourt Fees Act (VII of 
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Where an appeal Ras been withdrawn as having 
been settled out of Court, the appellant cannot be 
„allowed a refund of the court fee paid on the memo- 
randum of appeal The case does nob come within 
the purview of s 18, Gourt Fees Act. No court has 
inherent power to do that which “is expressly pro- 
hibited by statute 

[Case-law referred to.] ; 

O. A. agiinst the decree of the Sub 
Judge, Nilgiris, Ootacamund, in O. 8. No. 53 
of 1933. 

Mr. V. T. Rangaswami Aiyangar, for the 
Appellants. 

‘ Mr. K.S. Champagesa Aiyangar, for the 
Government Pleader for the Government. 


Judgment.—This appeal has been 
withdrawn as having been settled out 
of Court and the appellant makes a 
somewhat unusual request that he should 
be allowed a refund of the court-fee paid 
on the memorandum of appeal. If we 
should have regard to what is taken to be 
the settled practice of this Oourt, this 
request should be summarily rejected; how- 
ever, as a point of principle has been raised, 
we have gone into the matter carefully. 
Sections 13, 14 and 15, Court- Fees Art, 
deal with refunds of ourt-fee and of 
these ‘3. 13 provides for return of the fee 
paid on memorandum of ‘appeal. The pre 
sent cass-obviousty does not come within 
the purview of that section. Then the 
quéstion arises, has the- Court power to 
direct a refund of a court-fee, independent 
of the express provisions of the Court Fees 
Act? -The Courts have gone to the extent 
of holding-that they can order a refund 
under their inherent powers, where an 
excess Gourt-fee has ‘been paid (i) by mis- 
take of party and (ii) in obedience to a 
wrong order of Oourt. The principle 
underlying these’ decisions, if we may say 
so with respect, is both good law and 
sound sense. But to go 'further and hold 
that a court-fee, properly paid, can be 
refunded, would be to render-nugatory the 
express provisions of the Oourt Fees Act, for, 
what difference does it make in principle 
between permitting a document to be filed 
originally without a court fee and refunding 
the court fee already paid in respect of it. 
It is elementary that no Uourt has inherent 
power to do that which ‘is expressly 
prohibited by statute. © l 

Then turning to authority, In rz Chidam- 
baram Chettiar (1) is directly in point and 
supports our view. . There are two cases on 
which the applicant relies, namely Muham- 


(1) 57M 1028; 152 Ind. Oas. 778; A IR 1934 Mad, 


566; 67 ML J 321; 40 L W 295,(1931) M WN 678, 7 - 


R M 386 (1). 


f 
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mad Sadiq Ali Khan .v. Ali. Abbas (2) 
and J. C. Galsiaun Vv. Janaki” Nath. (0). 
These cases Lave, in our opinion, been. 


rightly dissented from in tne Madras. care. 
Dissent has been ex ~ 


already referred to. 
pressed from those cases in other decisions 
also: see Indu Bushan .v. Secretary-,of. 
State (4) and Chockalingam’ Ambalam Y. 
Maung Tin (5). In the result, the applica- 
tion is rejected with costs. The-applicant 


- 


á 


+ 
+ 


will pay the fees payable to the Governament 


Pleader, which we fix at Rs. 30.. i 
NoD. Petition rejected. 
(2) 7 Lock, 588; 146 Ind. Cas. 789; A I R 1933 Oudh 
170; 10 O W N 292; Ind Rul. (1933) Oudh 153. .: 


(3) A I R1934 Oal 615; 152 Ind. Oas. 215, 3880 W N 
185; 7 R O 253. 

(4) A I R 1935 Oal. 107; 159 Ind, Cas, 443; 82 OLJ 
208; 40 O W N 309;-8 R O 317. 

(5)14 R 173; 163 Ind Oas, 340; A I R1936 Rang 
208; 9 R Rang. 1. = 


LAHORE HIGH COURT 
Special Bench 
Matrimonial Reference No. 9 of 1937 
December 17, 1937 
Appiscn, Monrog AND Din Mowauman, Jd. 
Mae. GEORGE ERNEST MOODY— 
PETITIONBR 


f} 4 j r versus - | 
Mes. VERA ALICE MOODY—RESPONDANT 
AND UTHERS—Co- RasPonDENTS 
Divorce Act (IV of 1889), sg. 2,..17—Petitioner 
staying in India for 15 years being.in. Railway 


` 


service—His mere statement that he intends to con- 


tinue to reside in India, if enough proof of his 
domicile. s l 

The mere statement of the petitioner who is only 
42 years old and is staying in India. for 15 years 


| 
| 


è 


being in the Railway service, that. he. intends. to - 


continue to reside in India ig not. 
that he is domiciled in India. 


M.. Ref. for confirmation of the decree of 
the District Judge, Ambala, dated April 20, 
1937. an 

Messrs. Lakshmi ‘Narain Verma and. 
Fakir Chand Mital, for the Petitioner. 


enough to prove 


-Order —We are not satisfied that the- 


petitioner is domiciled in India, to which 
he came on service in 1922. He is. stilh 
only 42 years old and his mere statement 


] 


1 
1 
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1 
t 
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that ho intends to continue to reside here ' 


is uot enough, especially as he is here 
because, he is in the service of the Railway. 
For this reason, we refuse to-confirm the 
decree of the District Judge. 
tioner can still claim relief but-under the 
Indian and Qolonial Divorce Act. There 
will be no order as to cosis throughout. 


B. _ Petition dismissed. 


The peti- . 


1 


* 
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SU NHORE HIGH COURT a ban in which a Court auction-sale has been 

' .Seé@ond Oivil. A i > attacked for want of necessity.” 4 
See ee 1 pa PS 7 670 of 1936 - Tue attention cf tue learned District J udgs 
Pe ia Ee a is ete toSadhu Singh v. sate, of se 
OHANDA:SE : _ (1) and Ghanaa v. Hazara Singh vo Ind. 
e ieee ge ee ead alae Oas, 492:2). The first of these cases deals 
Dole a with.a sale under s. 88, Criminal Procedura 


q- » 
x% 


- Code, the second with a Ouurt auction ike 
o RESPONDENTS the present. If the rights ot reversioners to 


‘Custom (Punjab\—Reversioner— Right to challenge Protect their interests were not extended 
altenation.without consideration and necessity, if 10 Court auctions then tnat rigat could 
ferendi do énvoluntar sale leke Court ayction— be defeated by cunning lenders bringing 

njab Courts Act (VI of 1918), s. 41 (3)- Question collusive suits against dishonest proprietors 


whether- custom giving right to reversioner to chal- : : : 
lenge alienation extends to involuntary gales also ts and getting land sold in execution of tneir 


one of legal principle —Second appeat involving such COllusive decrees. This argument was used 
ere t7 competent without certificate in somewhat different worus by Odnatterji, 
o rule of custom giving right to reversionerto J, in Sadhu Singh v. Secretary of State (1), 


challenge the alienation of the ancestral pro ae ‘ 

made without consideration and necessity eae a p» 122" and was also approved re l n 
only to the voluutary sales but also to involuntary’ C.J. at p. 1204. Mr. Mohan Lal hluwalla 
sales like Court auctions. Sadhu Singh v. Secretary forthe respondents does not justify the rea- 


of State (1) and Ghanaya v. Hazara Singh (2), reli soning ot the learned District Judge but 


0 | ` 
The question as to whether the oùstom giving ' pleads that second appeal is no: competent 
right to reversioner to challenge the alienation made without a certificate asthe question of cus» 
oe consideration and necessity ` extends to tom is involved. There is no dispute as to 
ovol on gil ae ee wal nggen e ms the question of custom; whatisin dispute 
such question is competent without a' certificate ` 18 è Questicn of legal. principle, namely, 
under s. 41 (3) of the Punjab Gourts Act. whether custom extends to involuntary as 
O. A. from the deciee of the District well as voluntary sales. I accept this appeal 
Judge, Ludhiana, dated March 26, 1936. under O. XLI, r. 23, Civil Procedure Code, 
Mr. Mela Rum, for the Appellants. | set aside the judgment and decree of the 
Mr. Mohan Lal Ahluwalia, for the Rege Distrnċť Judge and. direct that he 1e-hear 
pondents. Be ew the:appeal'in accordance wiih law. Stamp 


vim, wore, “LL noe” vereus 
GANDOO MAL“ AND OTHERS - PLaIntiers— 


l 


NEH a on’this ‘appeal, to be refunded: the appel- 
Judgment.— One Gandoo Mal obtained lant 18 io nave the other costs of this neare 
_ & simple money decree against Bhagat ing from the respondent. 

“ Bingh, one of. three brothers, in execution : -- : Appeal allowed. 

of which he attached and brought. to sale sal : ae 
+ passat pet One-third share In two’ BR. EÈ 1908; 156 PL R 1908; 18 P WR 1808 
~ houses. Gandoo Mal himself, with the ‘ (2) 651 Ont 
ee en eee = y ) 65 Ind. Oas. 992; AIR 1922 Lah, 224. 
permission of the Oourt, bought this share. #Pages of P. R-1908—[Ed] 
. He obtained formal. possession and then .. 
ae for., poin ragil Singh's two l ora 
Totners, Ohanda Singh and Hardit Singh, |... a, 

resisted the suit, inter alia, on the ground | QUDH CHIEF COURT 
that the bond on which Gandoo Mal obtain- First Oivil Appeal No. 77 of 1936 . 
ed-his decree-was without necessity or con- arias ‘March 4, 1936 
sideration. Tne trial Juage held thaty |. ba, HamI.tTon AND Yura, JJ. 
necessity for the debt was not proved- and -~ RAZA HUSAIN KHAN AND OTHERS 
also ey one of the two items was not — L EFEN DANTS— A PPRLLANTS 
proved to have existed at all. He dismissed : 
out going into the merits, Lue learned Vig- AND ANUT III —UEFBNDANTS— RESPONDENTS 
triót Judge accepted tne appeal on the ema on E E tests eee ae 
ground that: tne rule of cus:om saving the 1800)" Talay let ys hie pyaar are peel 
rights of, reve:sioners in alienations withuut. transfer touny personexceps taluquar or hes heir 


consideration and -nécessity did ‘not exiend AN arahe Pree XV MY ie Fa eee ae 


WADU es. a sadi meaning of —Whether_ytres grantor night to Sug, 
operty is derived E an alienation of ancestral One ot the conllitious Under Wuluh the sunad 
Cae ty in which th Cusiom and L know of no regarding a house was vestowed on-ihé@ tulugdur of 
$ pen t ra a 21ght has been extended Ouuh was. “Jt isalso a conuiion vf Lhe itt that 
j ry BuChon-sales...~ As far as l know, this ig no talugdar shall treosier his share in the buildings 
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and P dr aaron thereto to any one. not a talugdar 
or the heir to a taluga, If. the present or future 
talugdurs were unmindful of this and other obliga- 
tions, the gift would be resumed by the Government ” 
This-sanad was issued beforé the .Oudh Estates Act 
of 1869 came into being: 

_Held, after taking all the evidence, documentary 
and otherwise, into consideration, that this was 4 
general sanad and the expression “heir to è taluga” 
meant the heir-apparent to such person as was then 
regarded as talugdar and the word “ taluqdar” 
should not be given the restricted msaning of a 
person entered in one of the Lists prepared under 
s. 8 of the Oudh Estates Act. In the years prior to 
1869, ıt cculd only have been used in thé general 
sense in which it is still commonly-used to-day, 
namely, the owner of a taluga. Before 1869, “taluga’ 
must have been an estate which had been forfeited 
by the Government and .which was given back to 
land ownere at the settlement.” Therefore, the con- 
dition- contained in the jae te grant was that trans- 
fer could only.be made by the grantee in favour of 
another person simuarly situated as himself or in 
favour of his own heir-appaient or the heur-appa- 
rent of such other person : [p, 996, col. 2] 

- Held, also, that the- word “ transfer” was used in 
@ more general sense than that given to it either 
by the Oudh Estates Act of 1869, or the Tranafer 
of Property Act, and included prohibition by be- 
quest. Bs : i 

-- Held, further, that the object of Government was 
to poe town houses for the various Talugdars 
of Oudh and though, by individual sanad, houses 
were given to particular individuals as talugdars, 16 
was more or less immaterial to Government which 
particular family held the house, the” real object 
being that talugdars should hold them and not other 
members of talugdar famulies, in other words, these 
houses were to go with a taluga as an apparten- 
ance thereto. it ‘did not, however, follow, that such 
house became an- integral part of the talugdart 
estate to whichthe Oudh Estates Act applied. Under 
the general sanad this house followed the taluga 
and any transfer or bequest of this house which 
would have the result of putting the taluga and the 
house into different hands would be violation of the 
limitations on thé power df transfer which formed 
an essential part ot the grant. HKayindra Bahadur 
Singh v. Rant Raghubans Kunwar (1), apphed, [p 
998, col. 2.] 

The meaning of s. 3, Crown Grants Act, is that 
the Crown 18 entitled to put such conditions in a 
grant which a private individual could not, but the 
only advantage to the grantee is thatthe giant to 
him ıs not invalid if given by the Crown when it 
might be invalid if given by an individual. This 
section does not confer on a grantee the right to 
sue if he had no such right had ‘the grant in his 
favour been made by an individual. [p. 1000, col. 1.] 


F. 0. A, against the decree of the Sub- 
J nudge, Mahnabad, Lucknow, dated May 31, 
1936. 
_ Messrs. M. Wasim, Habib Ali Khan and 
M. H. Kiawat and Mr. Ayub, for Ap- 
pellants. i 


Mr. H. Hasan Alt Zaheer, for Respon- 
dent No. i; 


A Judgment.—This is an appeal by five 
defendants against a decision ot the Civil 
Judge of Malihabad, Lucknow, decreeing 
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the suit of the plaintiff Syed Mohammad 
Husain. ~ : i 
Shahenshah Husain Khan who was de- 
fendant in the: lower Court Las been 
made-a respondent in this appeal. He 
ia the father of the plaintiff Defendants 
Ncs. 1 to 3 are members of the family to 
which Raja Sardur Husain Khan, deceased 
also belonged (in the care of defendant 
No-1 by marriage). a 2 
“The subject-matter of ibe sult 168 a 
house in Keiser Bagh. Lucknow, and Kazim 
Ali Khan defendant Nc. 2-sold half the 
house to defendant No. 4 who sold it to 
defendant No.5. © | | |. et a 
“The pedigree here given. is that of the 
family of Sardar Husain and will show how- 
tke parties other than defendants Nos. 4 
and 5 are related.” ~ 


- ---- +- (See Pedigree on pe 999.) 


The case- of the plaintiff in its main 
features is as follows: — 
“4. The house. in suit 
of a Crown. grant in favour of Badshah 
Husain, Talugdar of Bhatwamau, either by 
an individual’ sanad or by & general ganad 
in favour of the Taluqdars of Oudh and 
on the death of Badshah Husain the house 
passed to bis brother Sardar Husain; 
~-9 Sardar Husain bequeathed thé house, 
to the plaintiff by a valid will Hx. 1, dated 

24, 1920; NA TERN. 
Aoh hoigh Sardar Husain tevoked tho, 
will as regards the house and by a ecdicil 
bequeathed: half to Kazim Ali Khan and 
half to Misammat Nazir Jan, the codicil 
was in this respect invalid 
(a) a8 sak a vi ADE the 
the grant, an Me 
(b) as atare TE the provisions of the 
Oudh Estates Act. l 

' 4. The plaintiff as Talugdar of Bhat- 
wamau is under para. 8 of the codicil 
entitled to the house in preference to the 

ts. | f 
Eo E featuree of the answers of the 
B are as follows — | l 
a Ne grant is proved if any 1s to be 
presumed, itis in favour of Raja Tajamul 
Husain Khan; l S 

(2) the prohibition 1n the grant, if any 

grant be established against transfer, does 
tend to a bequest: 

gi The Oudh Estates Act. dces not 

apply to this house, but even if it does, 

the codicil nevertheless operates in, fayour 

of the defendants; a eee, 

(4) -the plaintiff himself not being & 
talugdar or the heir of a talugdar is in 


ix ~ 


- 
woe - 


was the subject 


conditions of 
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~ ALI BUX KHAN died (1839-40) 
~) a ` 2 
-| To i | 
Nabi Bux Khan Hadi Husain. - Raja T. jamul , Kazim Husain 
died 1856 ; ear Husain Khan died July 
. - died uuo 21, 18923 
“Vv 8, 1872 
cr ar aan | 
o _ ~ * Dildar.Hasain, Shah Husain. 
Se ok a EOE ae cre = || 
= : Imam Ali Khan Nawab Husain Nazir-Hussin i 
; i _.w “Khan Khan. 7 
me oe t 
, | Rahat Hussin- 
Kazim a Khan, Mustafa Ali Khan. 
defendant No. 2: PE i 
~ 14 J 
ea a ae 
Badshah Husain -* i, Sardar Husain ist wife=2nd wife 
died November | Ca ae ni 
21, 18738. ` ` a : Shahens Husain Nazir Jan, 
alive defendant 
P i | No. 1. 
Ali Imam Khan g 
Talugdar of š Raza ussin, 
Bhstwamau on defendant 
whose behalf No. 3. 
the suit is 
brought. 


no . better {position than the. defendants 
and cannot. challenge the bequest in their 
favour contained in the codicil: f 
: (5) in any case Government -alone, in 
view of the ‘conditions of the grant, if 
any. can question. the-,bequest. in. favour 
“of. the defendants, but if any individual can 
“do so, it is the father himself ; and ye 
(6) the plaintiff not being: Talugdar of 
Bhatwamau gets nothing:- under; the 
codicil. be wt 
The . word “talugdur" is used by the 
plaintiff-respondent iu the general-sense of 
Owner .of a taluga while the .app.llants, 
would use it in ils strict und correct 
legal sense, namely, a person entered in 
Lists Nos. 1 and 2 prepared in ace.:td- 
ance with s. 8 of Act I ot 1863. tue Oudh 
Estates Act. The tulugdar would then be- 
Badshah Husain Khan and no oiher., . 
The history of tue nouse im suit is as 
follows: — f a. 
This house like the Mahewa house which 
was the subject of a decision of. their 
Lordships of the. Puvy Council rezoried 
in . fujindra Buhadur Singh Y Rani 
ftagh. buns Kunwar, 151. A 134 1p leo qd), 
Hie IA 13i at p-li ;48 Ind. Ces “13; 210 U 106; 
2IMLT wa; > L J 401, BL W570 4u‘A 4.0; 
(918) MW N edi 2. O L J 46; 23 O WNibl; 20 
Bom. L R 1075; A I R 191E PO 35 (P 0). i s 


formed part of the Kaiser Bagh palaces 
which was forfeited by the British Gov- 
arnment on the annexation of Oudh. The 
Caleutta- Gazette of July to December, 
1861;. at'p. 3389, contains a speech of the 
Viceroy and Governor-General In answer 
to an, address of the taluqdars, and in 
that speech there is a paragraph about 
this Kaiser Bagh palace which runs as 


follows:— babes 
“It ig very desirable that intercourse hetween 


the Taluukdura vf Oudh ond the Local Government 
should be facilitated, you will derive beneiit frum 
the wise and friendly Councils of the Chief Uum-, 
muigssiouer, and he will have advantage in frequent 
gommunis jun with you. Ihave, therefore, authorised 

t Yale to make over to you, fur your acc ommoda-" 
toñ 104 visiting Lhe Vupital, the Palaca of the Kuisar 
Bagh, if you should desire to avail yourself of 
it t 


We may, therefore, say that the object 
of tub Viceroy was to turn tue Kuiser 
Bagh palace into town houses ior the arise 
tocracy vi Oud. 

Eshibit 12/e. W. No. 1, copy of an 
extiact from tne Government N. W. P and 
Oadh Fuvulic Works Department proceed: 
ings fur February, 1699, contains 8 copy 
of what we mas call a general sanad in 
favour ot the talnydars. It 18 to the etecp 
that -8 His Excellency the Viceroy and ` 
Governor-Geyeral in a durbar on tne oth of 
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November 1861, that is to say, the occasion 
‘of the speech from which we baye quoted. 
was pleased to bestow the Kaiser Bagh 
palace to the Talugdars of Oudh, the Chief 
Oommissioner of Oudh granted this sanad 
conferring on the talugdars and the heirs 
and successors to their talugas the Kaiser 
Bagh palace on certain conditions including 
the ons which is relevant in this case which 
runs as follows:— 

“It is also a condition of the gift that no talug- 
dar shall transfer his share in the buildings and 


appurtenances thereto to any one not a talugdar or the 
heir to a taluqa.” 


If the present or future talugdars were 
unmindful of this and other obligations, 
the gift would be resumed by the Govern- 
ment. 

There is no direct evidence of the issue 
of this sanad, but we find it referred to 
in later dccuments filed in this record as 
having been issued. 

Plaintiffs Ex. 34 copy ofa letter of the 
Chief Secretary to the Government tothe 
Commissioner of the Lucknow Division 
dated July 18, 1803, states that in 1861 
these historical buildings (Kaiser Bagh) 
were bestowed upon talugdars. 

Defendants’ Ex. C-9, order, dated July 14, 
1890, passed by the Commissioner, Lucknow 
Division, regarding the Kaiser Bagh build- 
ings, has the following sentence :— 

- “The peimission to occupy quartere in the 
Kaiser Bagh 1s a personal indulgence granted by 
the Government and the right cannot be transferred 


by sale, gilt, lease, or otherwise without the special 
permission of Government being first obtained. ` 


This, however, may refer to individual 
sanads and not to the general sanad. 
Plajintifi’s Ex. 33 -is a copy-of a letter 
from the Honorary Life Secretary of the 
British Indian Association, that i8 to say, 
the talugdart body, to the Commissioner 
of Lucknow which contains the following 
sentence: 

“The Kaiser Bagh is a Orown grant and the 
sanad contains a clause to the effect that no 
talugdar shall transfer his share in the building 
and appurtenances thereto to any one not a tatugdar 


or the heir toa tulugdar.” 

Individual grants to which we shall 
refer later only prohibit transfer to any 
one not a talugdar, and the reference in 
this letter to the probibition of transfer to 
& person who is not heir of- a taluqdar 
must, therefore, refer to the general sanad 
and not to any individual sanad. There 
is then plaintiii’s Ex. 13/P. W. No. 1, copy 
of a draft of a proposed new form of indi- 
vidual sanad which contains the following 
sentences :— 

“Whereas in the year 1861 sll houses situate in 
the Kaiser Bagh palace in the oity of Lucknow 


e Baza HUSAIN KHAN v. Sh1yID MOHAMMAD (OUDH) 


17410 


nted by the Government to the various 
Talugdars of Oudh by means of a general sanad 
issued by the Chief Commissioner of Oudh on the 
conditions... ....that no talugdar should transfer 
any share in the building and appurtenances 
thereto to any one not a talugdar or the heir toa 
taluga, and that in case of breach of any of the 
above conditions, the grant should be resumed ; 

And whereas under this grantthe Talugdars of 
Oudh took and occupied separately the various 
houses in the said palace of Kaiser Bagh and 
they and their successcr-in-titl have been 
holding the said houses on the said conditions 
but individual eanade were not issued to all of 
them and it is not knownwhichof the talugdars 
had actually obtained individual sanads and which 
TObecrere # pe 


were 


_.It is clear from this that those who were 
in the best position to know whether a 
general sanad had been issued, namely, 
Government Officials on the one side and 
the British Indian Association on the other, 
were agreed that this general sanad was 
issued. We find, therefore, that this 
-general sanad was issued and we are not 
able to accept the contention of the learn- 
ed Ocunsel for the appellants that it is 
not proved that there was any grant by 
Government of the house in suit. 


There are on the recoid three copies of 
individual sanads, plaintiff's Exs. 35, 36 
and o7 of which the first im favour of the 
Maharaja of Kapurthala, his heirs and 
successors tohis taluga has been printed. 
The only important difference between 


“this mdividual sanad and the general 


sanad is that no talugquar is allowed -to 
transfer his share to any one not a talugq- 
dar and the words “or heir toa taluga” 
are not included. There is no evidence 
that any individual sanad was issued as 
regards the house in suit. It may be 
that one was issued, but in View of what 
is stated in Ex. 13/P. W. No.1 that indi- 
vidual sanads were not issued to all the 
talugdars,it is not certain. Once. how- 
ever, the issue of a general sanad is 
proved, it matters little whether an indi- 
vidual sanad was also issued or not 
because neither the plaintiff nor the de- 
fendants Raza Husain Khan, Musammat 
Nazir Jan nor Kazim Ali can, in our opi- 
nion, be called “the heir to a taluga’ within 
the meaning of the sanad. In our opinion, 
as used in the sanad, the expression 
“heir to a taluga” means the heir-apparent 
to such person as was then regarded as 
talugdar. In this connection we may say 
that the general and the individual sanads 
were issued betore the Oudh Estates Act 
of 1869 came into being and, therefore, 
the word ‘‘talugdar’ should not be given 
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the restricted meaning of a person entered 
in one of the lists prepared under s. 8 of 
the Oudh Estates Act. In the years prior 
to 1869 it can only have been used in 
the general sense in which it is still com- 
monly used tceday, namely, the owner of a 
taluga. Before 1869 “taluga” must have 
been an estate which had been forfeited 
by the Government and which was given 
back to land owners at the settlement. In 
Our opinion, therefore, the condition con- 
tained inthe general grant was that 
transfer could only be made by the 
grantes in favour of another person simi» 
larly stituated as himself orin favour of 
18 Own heir-apparent or the heir-appa- 
Tent of such other person. The learned 
Oounsel for the appellants has urged that 
we should presume that if any grant was 
made as regards the house in suit, it was 
made in favour of Raja Tajamul Husain. 
Who R-ja Tajamul Husain was can best be 
seen from the plaintiff's Ex. 7, a decision 
of the Judicial Commissioner of Oudh, 
It is sufficient for us to say that though 
the talugdar was Badshah Husain, as 
Tegards the management of his estate he 
Temained in the back ground and Raja 
Tajamul Husain, his uncle, was in the lime 
light. The learned Gounsel has suggested 
that, therefore, the Government mugt have 
made a mistake and have given this house 
by a grantto Raja Tajamul Husain in- 
stead of to Badshah Husain. By the general 
grant it was Badshah Husain and not 
Raja Tajamul Husain who could have got 
this house, and as we have said no indi- 
vidual grant about this house is forth- 
coming. The authorities cannot but have 
known that it was Badshah Husain who 
got the sanad which affected the landed 
estale as opposed to the house and we 
think, therefore, that any mistake as to 
who should get the individual sanad to 
the house was so unlikely that we can 
Bay 1b isimpossible that it should have 
occurred. The mere fact that Tajamul 
Husain was created a Raja shows nothing 
for he may have got the title because of 
any personal service which he may have 
rendered. Defendants’ Ex. 0-11 is a map 
of the Kaiser Bagh without any date and 
in the part of the Kaiser Bagh which 
forms this house appear the words 
Tajamul Husain Khan of Bhatwamau" 
and the same words appear on the map 
Ex. 0:10 about the same house. We see 
.no reason for presuming from this evidence 
that any grant was made to Raja Tajamul 
Husain. The person who prepared this 
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map in all probability went to the house, 


saw Tajamul Husain there and put his. 
name as if.he was the real owner and 
not the manager of the Bhatwamau 
estate. 


The learned Counsel for the appellants has 
urged that this prohibition of transfer must 
not be taken as including prohibition of 
a bequest. The general and the individual 
sanads are not statutes and were drawn 
upas long ago as 1861 and 1865 when 
Oudh was governed more by rules than by 
codified law, and the meaning attached to 
them we have already shown from the 
letter by the Commissioner of Lucknow, 
namely, that all alienation to a none 
talugdar beit by gift or otherwise was 
forbidden without the sanction of the 
Goveroment. We think we should take the 
word “transfer” in a more general sense 
than that given to it either by the Oudh 
Estates Act of 1869 or the Transfer of 
Property Act. 

After the death of Badshah Husain 
Khaa his brother. Sardar Husain Kahin, 
had to briaga suit about all the talug lari 
estate of Bhatwamau and also this housa 
and ths decision of the Judicial Com- 
missioner of Oudhis Ex. 7. The defend- 
ant in that suit was Kazim Husain Khan 
and, after his death, Imam Ali Kuan who 
were respectively grandf.ther and father 
of defendant No. 2. The suit of the 
plaintiff was successful and he got this 
house as appertaining to the talnuga. The 
written answer to that suit is not on the 
record so we do not know what was 
alleged by thethen defendant, but there is 
nothing to indicate that a defence was 
then set up that Raja Tajamul Husain 
Khan had obtained the house from a grant 
by the Government. 

On March 24, 1920, Sardar Husain 
who had by now obtained this house as an 
appurtenance to the taluqa executed a 
will Ex. 1 by which he left his entire pro- 
perty, tulugdart and non-talqdari, to the 
plaintiff Ali Imam Kanan because Shahen. 
shah Husain, father of Ali Imam Khan, 
and son of the testator, had been cons 
victed of forgery. On April 25, 1923, 
Sardar Husain executed a codicil Hx. 0-12 
and the part ofit which referred to the 
house is as follows:— 

“Para,3 That Kazim Ali Khan is at present 
residing at Kaiser Bagh in the house of me the 
declarant, therefore, I give half portion of this 
house at Kaiser Baghto Kazim Ali Khan afore- 
Mentioned and the remaining half to my last wedded 
wife Musammet Nazir Jan, motherof Raza Hussain 
Khan, which after her (Musammat Nazir Jan's) 


. may not get the 


“ys 


“and Kazim Ali Kban 


_ Febrnary 15, 1933, sold that same half to‘ Bagh houses 


` generation after generation 
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death shall devolve upon Raza Hussain Khan had been granted to Girwar Singh for his 


of Kezgim Ali Khan and Raza Husain Khan 


and my other heirs 
shall have no right of any kind, at any time, to the 
said house” 

“Para. 8, That if, on account of any legal defect or 
on acconntof any other reason, the paras in favour 
of Kazim Ali Khan and Mustafa Ali Khan and 


Rahmat Husain Khan and Musammat Nazir Jen, ‘only “guide us 
eld to be unevforce- ‘jin guit here in so far 8&8 


wife of the declarant, be h 
able by a competent Court then in that case 
my younger son, Raza Husain Khan, shall become 
the owner of all the properties, namely, Maweae 
Sandupur, Bhadewan, Katuri Khurd and the'houss 
at Kaiser Bagh and that on 
defect, Kazim Ali Khan and Raza Husain Khan 
house at Kaiser Bagh, then 


after me the _Talugdar of Bhatwamau shall get the 


said property.’ 


' without the co-parcenership of any one else. Each uge aluqdar of Taluga Mahewa. 
< of the two portions shall devolve on the lines se as Talug 


. was more or less 


kani 


This 


appears tous tomean no more than that 


-the House followed the taluq dari landed 


astate. -Asno sanad was produced in that 


- case, the effect of any conditions contained 


in the sanad could not be considered. We 
think, tberefore, that that decision will 


as regards the house 
there is noth- 
ing in the sanad against it. We 


‘have’ already shown that the object of 
Government was to provide town houses for 


account of any legal the various Talugdars of Oudh and though, 


by individual sanad, houses were given 
to ‘particular individuals as talugdars, it 
immaterial to Govern- 


On May 11, 1923. Sardar Husain died ment which- particular family held the 


sjon of the house. 


As we have stated,’ these hcuses were to 80 
cn February 12, 1930. Kazim Ali Khan as an appurtenance tnereto. 


and Musammat house, the real object being that talugdars 
Nasir Jan defendant No. 1 together with. should hold them an 
- Raza Husain. defendant No. 3 took posses-- of talu,dar families, 


d not other members 
in other words, 
with a talaga 
It does not 


sold his half to defendant No.4 who on- follow, ın our opinion, that such Kaiser 


: defendant No. 5. 


_. in dispute, was. allotted by the. 


. But it may be inferred from the 


We must now refer tothat decision of 
their Lordships of the Privy Council in 
Rajindra Bahadur Singh v. Rant Raghu- 
bans Kunwar, 45 J. A. 184 at p. 146 (l) 
aka the Mahewa house whichis as fol- 
ows: 

“The house in the Kaiser Bagh at Lucknow. 


* 


s 
4 


became an integral part 
of the tal.qdari- estate to which the Oudh 
Estates Act applies. That estate is defined 
in 8. 2 of the Oudh Estates Act and is com- 
posed of the 1aluga or immovable property 
acquired or held by a taluquar oF grantee 
in the manner mentioned in 8. 3, 
s 4 or s. 5, and the other immovable 
property in respect of which a talugdar or 


The right to the possession of this house does: BIANG or his heir or legatee or & trans- 


not depend upon the sanad of 
granted to Gjiwar Singh upon surrender by him 
to the Government of the sanad of 1859 which 
had been granted to Gajraj Singh. The hous in 
the Kaiser Bagh was not included in the sanad 
of 1f81 It is common ground that a 


the Talugdar of TaluqaMahewa That house ‘was 


186i, which was feree 


. 


house-in “sion: of s. 32-A of 
the Kaiser Bagh wes allotted by the Government : 


to Girwar Bingh in 1864 or 1865 for his use as 


demolished when the Canning College was built,’ 


and in place of it another house, the house now 


Government to 
Balbhaddar Singh for his use as the Taiugdar 


of the Taluga Mahewa. Nosanad relating:o the” 


house bas been produced, nor has‘it been proved 
that any sanad relating to the house was granted, 
fuct that the 
house was allottedto Balbhaddar Singh for. his 
use as Taluqdar of Mahewa that such right to pos- 


~- gesston of it as had passed notto his widow but 


to his successor in the talugqdart of Mahewa”, 


In folowing this decisicn of their Lord-.- 


ships of the Privy Council we must guard Counsel for the 


against the danger of following -it go 
blindly that in reality instead of follow- 


referred to in s. 14 has a separate, 
permanent, heritable and transferable right, 
and in espect of which he has made 4 
declaration in accordance with the provi- 
this Act. Tunis house 
in the manner mentioned 
i s.3, 6 40rs 5 nor has any declaration 
been made in accordance with the provi- 
sicns-ot 8. 32-A of the Oudh Estates Act. 
Furiker. the Act contains provirl0ns af to 
th pow-rof transfer cf an “estate” within 
the meaning of tre Act abeh would be 
in e@uflict with the limitations ecntaimed 
in the general sanad irsued about these 
Kaise: Bogh hcuses. and the wŁole purpose 
ofthe giunt would be defeated il transfers 
gould be-mude of these houses as can be 
mude ot the taiuqua7t estate. The learned 
respondents has urged that 
to apply the provisions ct ihe Oudu Estates 
Act io this house would be the log:cal re- 


was-not acquired 


ing it we misapply it. We note that their: sult cnce this house was found to be an 


Lordships decided that such right to pcs- 


session of it ss Girwar Singh had in 1864 opmion, it would not. We 


appurtenance to the taluga but, in our 
ae mk, that 


or 1865 passed to his successor in the under the general sanad this nouse fol- 
. talugdart of Mabewa because the house: lowed-the .taluga and any transfer or 
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bequest of this house which would have 
the result of putting the taluqa and the 
house into different hands, would be viola- 
tion of the. limitations on the power of 
transfer which formed an essential part of 
the grant. , 


Coming then to the will of Sardar 
“Husain in favour of the plaintiff of the 
whole taluqdari acd non-ta luqdari property 
of the testator, it may be urged that the 
` bequest of the house was in a way contrary 
“to the limitations of the grant in that 
it was to 8 person who at the time was 
not a talugdar nor even the heir-apparent 
“of a taluqdar seeing that Shahenshah Husain 
was still alive. On the other hand, the 
bequest of the talugdari estate made Ali 
Imam Khan Talqudar after Sardar Husain, 
using of course the word talugdar in the 
sense used, in our opinion, in the sanad 
and notin the strictly legal sense defined 
by the Oudh Estates Act. Ali Imam Khan 
having obtained the taluqdari property, he 


was -entitled to this house because the ` 


practical effect of the will was to carry 
out the terms of the grant but even if it 
be held that the bequest of the house by 
the will was against the conditions of the 
grant, he obtained the house by virtue 
of the terms of the grant as soon as he 
obtsined the talugdari estate. Having 
reached this point, the case of the plaint- 
iff proceeds on an alternative (a). The 
“codicil about the house in favour of defend- 
ants Ncs.1 to3 was invalid as being con- 
“trary to the terms of the grant, and 
also because the codicil was not valid under 
the provisions of the Oudh Estates Act 
and, therefore, the plaintiff is entitled to a 
decree whether he is entitled to the house 
by virtue of the will or because the will 
. gave him the taluqdari estate. In the 
- alternativa (b) the ccdicil as regards the 
house in favour of the defendants Nos, 1 
to 3 being invalid as emtravening the 
terms of the grant, under para. 8 the plaint- 
iff is entitled to the house. 


The learned Civil Judge bas held that the 
codicil in favour of defendants Nos. 1 to 3 
was invalid becanse it contravened the 
provisions of the Oudh Estates Act. 


(a) Because the executant died within 
three months of its execulicn; 
(b) Because it is not in favour of a 


privileged class within the mean- - 
ing of s. 13-A of the Oudh Estates . 


Act; and also 


(e) Because the house-is not transferred |: 
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- in favour of a talugdar or the heir 

-- to a taluga’; a 

Because the Kaiser Bagh property 

-is the subject-matter of a grant 

_ by Government and goes with the 
taluga and the conditions of the 
sanad are broken. 

We do not think it necessary to decide 
what meaning should be attached to the 
expression “a younger son” in s. 13-A 
of the Oudh Hstates Act as we have held 
that the terms of the grant govern the 
powers of a testator as regards this 
house and not the provisions of the Oudh 
Estates Act. We agree with the learned 
Civil Judge as regards his findings ‘c) and 
(d), namely, that the bequest in favour of 
defendants Nos. 1 to3 was invalid under 
the grant. Noneof the defendants Nos. | 
to 3 are persons to whom the terms talugq- 
dar or the heir to a taluga as contained in 
the general sanad can be said to apply. 

We must here consider the contention of 
the appellants that the plaintiff has no 
locus standi because only the Govern- 
ment can take advantage of any remedy 
that is open for breach of the conditions of 
the grant or at most if any one besides 
the daka Ni has a right, Shakenshah 
Husain, father of the plaintiff, is that per- 
son. The learned Counsel for the appel- 
lants has called our attention to Rampher 
Singh v. Ram Khelawan Singh and others 
(2 O. O. 252) (2); Hirday Behari v. Parag 
Tiwari (14 O. O. 144) (3) and Musammat 
Baqwat and another v. Raghubar Dayal 
(1933 O. W. N. 1184) (4). 

In the first case certain members of the 
gamindari body had a heritable bat not a 
transferable right in a village and were to 
pay tothe talnqdar Government revenue and 
a portion of the proceeds by virtue of a dec- 
ree passed on a compromise. The plaint- 
iffs father who was one of the decree- 
holders sold a certain share of his holding 
to the defendant and the plaintif brougat 
a suit for possession of that share alleging 
that his father was not authorised to trans- 
fer the share as it was not transferable. It 
was held that it was not open to the 
plaintiff to question the transfer because 
the restriction on the right of transfer was 
intended for the benefit of the taluyday and 
his heirs and not of the decree holders and 
their heirs. The second case was one where 
the plaintiff held certain lands under a 
decree of the Settlement Gourt granting 

2. : 
, D LO Old; LL Ind, Oas. 527, 

(4) (1933) O W N 1134. 
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‘kabzadarv withcut the right of transfer, 
but he mortgaged them with possession to 
the defendant and he subsequently brought 
a suit to recover possession on the ground 
that the mortgage being of an occupancy 
holding was invalid. It was held that the 
condition forbidding transfer was only for 
the benefit of the superior proprietor and 
also that the plaintiff was not entitled to 
the assistance of the Court in undoing his 
own act. 

The last case was one wherethe interest 
of a grantee undera heritable non-trans- 
ferable grant for maintenance was attached 
and sold in execution ofa money decree 
against him. It was held that the restriction 
against nlienaticn was intended for the 
benefit of the grantor and a transfer by the 
grantee was not, therefore, absolutely void 
but was only voidable at the option of the 
grantor. 

The difference between such cases and 
the present one is only the grantor was 
the Crown and not a private individual, 
but learned Counsel for the respondent 
argues that the existence of s. 3 of the 
Crown Grants Act makes all the difference. 

That section reads as follows :— 

‘All provisions, restrictions, conditions and limita- 
tions over contained in any such grant or transfer 
as aforesaid shall be valid and take effect according 
to their tenor, any rule of law, statute or enactment 
of the Legislature to the coutrary notwithstanding " 

In our opinion, this means that the Crown 
is entitled to put such conditions in a grant 
which a private individual could not, but 
the only advantage to the grantee is that 
the grant tohimis not invalid if given by 
the Orown when it might be invalid if 
given by an individual. We do not think 
this section confers on a grantee the rignt 
to sue if he had no such right had the grant 
in hisfayour been made hy an individual. 
Had this grant been made by an indivi- 
dual, we consider that neither the plaintiff 
nor even his father could sue in view of 
the decisions of this Court to which we 
have referred. We consider, however, that 
if any private individual could sue, it would 
be the plaintiff and not his father because 
by virtue of the grant this house follows the 
taluqdari estate of which the plaintiff and 
not his father has become the owner. Were 
it not, therefore, for para. 8 of the codicil 
we think that the remedy open to the 
plaintiff would be to call the attention of 
the Government to the contravention of the 
terms of the grant and to move the Gov- 
ernment to forfeit the house and then to 
apply forits restitution to him, As re- 
gards the case of the plaintiff as based on 
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para. 8- of the codicil, it is really a claim 
fora declaration that on a correct construc- 
tion of para. 8 of the codicil the bequest 
takes effect in his favour and not in favour 
of defendants Nos. 1 to3 and for consequen- 
tial relief in the form of possession against 
allthe defendants. The meaning of para. 8 
is, in our opinion, quite clear, namely, after 
ejecting those persons who because of legal 
defect or on account of any other reason 
are held not to be entitled to the house by 
a competent Onurt, the legatee shall be the 
first person who is not sorejected. Kazim 
Ali Khan, Musammat Nazir Jan and Raza 
Husain Khan. too, are not entitled td this 
house because they are not talugdare or 
heirsto a taluga in the meaning to be 
attached to those words in the general sanad. 
There is then left the taluqdar of Bhatwa- 
mau whois not under the same disability. 
The learned Counsel for the appellants has 
not put forward any argument as regards 
this para. 8 of the codicil beyond saying 
that the plaintiff is not the Taluqdar of 
Bhatwamau. We agree that if talugdar 
is to be taken to mean talugdar in the sense 
in which the word is used in tke Oudh 
Estates Act, he is not the talugdar for the 
one and only telvqdarof Bhatwamau was 
Badshah Husain Khan whose name appears 
in Lists Nos 1 and 2. After his death there 
was not and could not be a second talug- 
dar of Bhatwamau. We have, however, 
already stated that this definition of talug- 
dar datesfrcm 1869 when the Oudh Estates 
Act was passed and jin construing the 
sanad, we must construe it inthe sense in 
which telugdar could and must have been 
used before 1869. We think it was used 
as itis ccmmonly used now in the sense 
of the proprietor of the Bhatwamau estate. 
That estate is still in existence and the 
owner of it is the plaintiff by vittue of the 
will executed in his favour by Sardar 
Husain. Consequently the perscn who is 
entitled tothe house by virtue of para. 8 
of the erdicil is the plaintif and he is ene 
titled agains! the defendants io pc ssession 
of this house As th.t p rt of para. 3 of 
the codicil which takes effect is the bequest 
of this house to the talugvar of Bhatwamau, 
namely. the plantiff. the question of for- 
feiture by Government does not really come 
into the ease at all. 

For these reasons, therefore, we uphold 
the decision of the learned Civil Judge and 
we dismiss the appeal with costs. 

D. Appeal dismissed. 
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PATNA HIGH COURT 
Oivil Appeal No. 88 of 1933 
November 25, 1937 
COOURTNBY-TRERRBLL, C.J. AND OHATTEBJI, J. 
JAGAT MOHAN NATH SAHI DEO 
AND ANOTHER —P LAINTIFFS — APPELLANTS 
VETBUS 
SHEONARAIN MARWARI AND OTHERS 
— DREBNDANTS— RESPON DENTS 
Transfer of Property Act (IV of 1882), 8. 76 (o) 
—Amendment Act XX of 1929, tf effecting any 
change, by introducing “andall rent’ in section— 
Law prior to amendment same, as after amendment— 


Mortgagee in possession wasto pay rent of property 
even under old land—“Summarily” in section, meaning 
of—Morigagor’s liabtlity to pay revenue for period 
prior to possession of property by mortgagees. 

It is aduty of the mortgagee in possession to pay 
rent of the mortgaged property. This was a case 
even before the amendment of s. 76 (e), Transfer of 
Property Act by Act XX of 1929, which introduced 
the words “and all rent” in s 76 (©. Kannye Loll 
Sett v. Nistoriny Dogsee (1) and Vithal Narayanv. 
Raje Bahadur Shriram Savant (2), relied on. 

The word “summarily” in s. 76 (e) implies that the 
proceedings for realization of rent by sale of the 
popari aie of a summary nature; for instance, as 
inthe case of a certificate proceeding under the 
Public Demands Recovery Act. [p. 1002, col. 2. 

The mortgagor must pay the revenue on the pro- 
perty for period prior to the possession of the mort- 
gagees unless the mortgagees have uctually collected 
rents and profits during that period or unless they 
were so suthorised to do. 


O. A. from original decree of the Sab- 
Judge, Ranchi, dated April 29, 1933. 

The Government Pleader and L K. 
Chaudhury, for the Appellants. 

Messrs. B.C. De and K. K. Banerji, for 
the Respondents 

Chatterjl,J.—This is an appeal by the 
plaintifis of whom No.lis the husband of 
No. 2. The suit is for recovery of Rs. 5,100 
as damages primarily for breach of contract. 
The contract is embodied in a usufructuary, 
mortgage bond dated March 20, 1929, execut- 
ed by the plaintiffs in favour of defendants 
Nos. 4 and 5 who are father and son. The 
morigage is in respect of eight out of nine 
Villuges comprising a tenure known as 
` Hurhuri lct which is held by plaintiff No. 1 
as & Khorposhdar under the Maharaja of 
Chota Nagpur. Plaintiff No.1 in his turn 
created a‘subordinate tenure in favour of 
his wife, plaintiff No. 2, by way of khorposh 
in respect of the eight villages under mort 
gage. For his tenure, plaintiff No. 1 has got 
to pay Its. 50 as rent and Rs. 357-1-4 as cess 
per year to the superior landlord, the Maha- 
raja, and plaintiff No. 2 for her sub-tenure is 
puppcsed to pay arent of Rs. 5 a year to 
plaintiff No.1. According to the plaintiffs 
-~ the real mortgagees are defendants Nos. 1 
to 3 who are father and sons forming a 
joint Mitakshara family, defendants Nos. 4 
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and 5 being their benamidarsz. There was 
a decree obtained by the Maharaja against, 


, plaintiff No. 1 forarrears of rent and cess 


of the Hurhuri lot fer the Sambat years 
1984, 1985 and 1986, the amount of the 
decree being Rs. !,8U0 including costs nnd 
interest. The plaintifis’ case is that 
defendants Nos. 1 to3 being the mortgagees 
in possession wereunder tLe cbligation to 
pay the rent and therefore to pay off the 
decree but they intentionally and frandu- 
lently did not do so though, when asked hy 
the plaintiffa, they promised they would. In 
execulion of the decree, the tenure was 
put tosale and was purchased by defend- 
ants Nos.1 to 3 and another person who 
has been made defendant No. 7 jin the 
suit. T'o set aside that sale, the plaintiffs 
kad to deposit Rs. 1,800 as the decretal 
amcunt together with: compensaticn Rs. 
2,300. It is further alleged that the plaintiffs 
bad to raise the money by selling some 
of their properties at a loss which has been 
estimated at Rs. 1,000 The plaintifis’ 
claim consisting of the above three items 
comes to Rs. 5,100. “Defendant No. 6” ig 
nota person but mere name in which 
defendants Nos. 4 and 5 are said to have 
carried on their business. Defendants 
Nos. 7 and 8 are relations and of these No. 8 
is an under-tenure holder of one of the vil- 
lages in the tenure they have been implead- 
ed as being co-censpirators in the league 
formed by the other defendants to deprive 
the plaintiffs of their property. The claim 
against them has, however, been dropped in 
this appeal and no further reference to them 
is necessary. 

Tte suit was contested by all the defen- 
danis practically on the same line. Their 
defence mainly is that they were not liable 
to pay the rent, that defendants Ncs, 4 and 
5 are the real mortgagees and defendants 
Ncs. 1 to 3 bave no connection with the 
mortgage and that what was mortgaged 
was really the interest of plaintiff No 2 
alone fcr which the rent payable was Rs. 5 
only. The learned Subordinate Judge has 
given effect to the defence and dismissed 
the suit. It is contended on behalf of the 
appellants, in the first place, that although 
their case regarding the independent con- 
tract cn the part of the mortgagees to pay 
the rént may not be accepted, the moriga- 
gees nevertheless being in possession were 
under the law bound to pay the rent of the 
morigaged property. The mortgage bond 
was executed on March 20, 1929, which was 
towards the endofthe Sambat year 1925. 
The rent decree relates to the Sambat 
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years 1984, 1985 and 1986, out of which the 
rent for the year 1986 only became due 
after the mortgage. The plaintiff's claim, 
so far as therent is concerned, can, there- 
fore, be divided into two parts, firstly, 
for the rent accruing due after the mort- 
. gage, and secondly, for the arrears of rent 
which had already fallen due. Reliance is 
placed on their behalf upon 8 786, cl. (e) 
Transfer of Property Act, which provides 
that the mortgages in possession must, in 


the absence of a contract to the contrary ` 


out of the income of the property, pay the 
Gcvernment revenue, all- other charges of 
public nature and all rent accruing due in 
respect thereof during such possession and 


any arrears of rent in default of payment of - 


which the property may be summarily sold. 
On behalf of the respondents it is pointed 
out that the words “and all rent” which 
have been underlined (here italicized) were 
added in the section by the Amending 
Act XX of 1929 which came into force on 
April], 1930, that is to say, long after the 
execution of the mortgage bond, and it is 
therefore contended that under cl. (c) as 
it atood before the ameudment, there coud 
be no liability to pay rent, but to my mind, 
the amendment which imported the words 
“and all rent’ did not really change 
the law and create a new liability on the 
part of the mortgagee in possession. Even 
under theold law, I think it was the duty 
of the mortgagee in possession to pay the 
rent of the mortgaged property. If we 
look ats. 65, cl. (d) which provides that 
where the mortgaged property is a lease, 
the mortgagor will, so long as his security 
exists and the mortgagee is not in posses- 
sion of the mortgaged property, pay the rent 
reserved by the lease, itseems pretty clear’ 
that the Legislature intended to cast upon 
the mortgagee in pos3ession the obligation 
to pay the rent of the mortgaged property, 
I am supported in this view by the deci- 
sion in Kannye Loll Sett v. Nistoriny 
Dossee (1) and Vithal Narayan v. Raje 
Bahadur Shriram Savant (2). I, therefore, 
think that the mortgagees were liable to 
pay the rent of the mortgaged eight villages 
for the year 1586. 

The next question is whether there was 
any liability of the mortgagees to pay the 
rent forthe years 1984 and 1985 which had 
already accrued due before the mortgage. 
On this point again, the learned Advocate on 
behalf of the appellants relies upon the last 
portion of s. 76, cl. (e). That portion was 

(1) 10 C 448, ; : i 

(2) 39 B 391; 7 Bom. L R 313. 
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already there even before the Amendment 
of 1929. It obviously applies only where 
the mortgaged property is liable to be 
summarily sold for the arrears of rent. 
Much controversy has arisen as to the 
true significance of the expression * sum- 
marily sold”. On the one hand, it is contend- 
ed that itis meant to apply to cases -where 
gales areheld under the provisions of the 
Tenancy Law ccording to which the pro- 
perty itself and not merely the right, title 
and interest of the mortgagor will pass. 
On the other hand, the contention is that 
the word “summarily” implies that the 
proceedings for realization of rent by -sale 
of the property are of a summary natnre; 
for instance, asin the case of a certificate 
proceeding under the Public Demands 
Recovery Act. It seems to me that the 
latter view is correct. If the former con- 
tention were to be accepted, it is difficult 
to understand the significance of the 
expression ‘“‘summarily.” I do not think 
B. 76, cl. (e) is of any assistance to the 
plaintiffs so far as the claim for arrears of 
rent forthe years 198+ and 1985 is cón- 
cerned. During those years the plaintiffs 
were in possession of the mortgaged 
properties and they must pay the rent for 
the period of their possession. lf the 
mortgagees had been given the right to 
collect the rents from the tenants that had 
fallen due prior to the mortgage, or if in 
fact they collected those arrears, the posi- 
tion would have been different, but- the 
plaintiffs have not made out any case of 
that sort. In my opinion, therefore, the 
plaintiffs cannot have any relief with 
regard to the rent for the years 1984 snd- 
1925. 

The next point taken on behalf of the 
appellants is that the learned Subordinate 
Judge was quite wrong in holding that 
what was mortgaged was the interest of 
plaintiff No. 2alone. This question depends 
upon the construction of the document: 
Ex. E. itself. Although in the earlier part 
of the document itis recited that plaintiff 
No. 1 joined in the deed as a. mortgagor 
having only the reversion expectant, the 
operative part of the document runs 
thus: | 

“The mortgagors do oe grant, convey and 
transfer unto the mortgagees by way of serpeshgs 
and mortgage all those villages fully described in the 
achedule hereunder written together with all the 
respective estates, rights, titles, interest, reversions, 
remainders, rents, issues, profits, properties, claima 
sak demands whatsoever of the said mortgagors 

eTreln. b 
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cribed and there is nothing to restrict the 
‘description to the interest of plaintiff No. 2 
only. Reading the accument as a whole itis 
plain enough that both plaintiffs Nos. 1 
and 2 were mortgaging all the interests 
they had in the property. Plaintiff No. 1 
is in the position of a lessee and plaintiff 
No. 2 of a sub-lessee and both joined in 
transferring their respective interest. .Our 
attention was drawn on behalf of the respon- 
dent to the agreement Ex. A, which was 
executed on March 14, 1929, between plain- 
tiffs Nos.1 and 2 on the one hand and 
defendants Nos. 4 and 5 on the other for 
the“ purpose of showing that it was really 
the interest of plaintiff No. 2 alone that was 
being mortgaged. Tne fact seems to be 
that plaintiff No. 2, being actually in 


- possession of the mortgaged properties as 


: interest he had. 


a sub-lessee under plaintiff No. 1, was - 


considered to be the principal mortgagor 
and recitals in the agrerment Ex. A and 
the mortgage deed Ex. E was made 
acccrdingly. Plaintiff No.1, however, jo'ned 
wilh plaintiff No. 2 in executing the 
mortgage deed and transferred whatever 


both the plaintiffs were the mcrtgagois and 


- the interests of both were mortgaged. I 


< that case they would 


should have mentioned that the object of 
the defendants in raising the contention 


that it was-the interest of plaintiff No. 2 
alone that was DE was that in 

e liable to pay a 
rent of Rs. 5 only which is the rent 
payable by plaintiff No. 2. The next 
question that arises for consideration is 


: whether defendants Nos. 1 to 3 or defen- 


- Jt is 


dants Nos. 4and 5 are the real mortgagees. 
signihcant that though defendants 


- Nos. + and 5 are the ostensible holders of 


- below. No dvubt 


“ab the trial 10 give evidence. 


{= 


a morigage for Rs. 39,000, they were not 
serious iu contesting the suitin the Court 
they filed a written 
statement but neither ot them came forward 
Of’ course 
they examined two witnesses but they 
hurdly piove anything and it looks asif 
defendanis Nos. 1 to 3 were running the 
` whole.show. It must be remembered that 
defendant No. 4is the son-in-law of defen- 
dant No. 1. On behalf of the plaintiffs 


- three witnesses, namely P. Ws. Ncs. 2, 3 


and 4, who are apparently respeciable 


` persuns of pcsition have been examined to 


prove that the negotiations for the mortgage 
were being carried on by defendant No. 1 
and his sons and that they paid the 
consideration of mortgage. There is no 


- reason why their evidence should not be 
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accepted. The learned Subordinate Judge 
curiously enouga leaves the question of 
benami open and dtes not come to any find- 
ing on the point. He states in his judg- 
ment that the plaintif’s Pleader asked 
him to keep the p.int open. The learned 
Advocate appearing on behalf of the 
respondents did not like to support this 
view of the Subordinate Judge. It seems 
the questlon of benamiis a material issue 
in the case and the parties have gone into 
evidence. We have considered the evidence 
and we find that itis defendants Nos. 1 to 
3 who are the real mortgagees. 

According to the above findings the 
plaintifis will be entitled to recover from 
defendanis Nos. 1 to 3 only so much out 
of Rs. 1,800 which they had paid on account 
of the rent decree as would represent the 
liability for the year 1986. The rent decree 
being for three years, we may roughly 
calculate the amount payable for 1936 to 
be one-third, that is Ks. 600 though 
strictly speaking the’ amount would i 
less than one-third because the interest 
which formed a part of the claim would 
be greater for the first two years than for 
the third. Then comes the item of Rs. 2,300 
which has been claimed as compensation 
which had to be paid to the auction-pur- 
chaser for setting aside the sale. The 
position is that tbe plaintiffs were liable 
to pay the amount of the decree to the 
extent, of, a little more than two-thirds 
whereas defendants Nos. 1 to 3 were liable 
for a little less than one-third. The 
plaintiffs were therefore to a large extent 
responsible for the sale. They base their 
claim to compensation on the allegation that 
defendants Nos. 1 to 3 fraudulently pur- 
chased the property and deliberately raised 
the bid at the auction Tue plaintiffs, 
however, have not been able to establish to 
what extent they suffered loss cn account 
of the defendants’ fraud. Therefore the 
plaintiffs cannot recover any part of the 
Compensation from the defendants. As 
regards the last item of Rs. 1,000 which is 
claimed by the plaintiffs on account of the 


‘Joss they have suffered by the sale 
of their property, there is hardly any 
‘gatisfuctory evidence and the learned 


Advocate appearing for them could not 
seriously press it. There remains one other 
point. The rent decree Was in respect of 
the entire tenure consisting of nine villages 
whereas the mortgage was in respect of 
eight out of those nine villages. Thus the 
plaintiffs have been in possession of one 
Village and certainly they are liable to 
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pay the rent for it. On the materials 
„on the record, it is hardly possible to find 
out the proportionate rent on that village 
of which the plaintiffs are in possession. 
However, it is agreed between the parties 
that its rent should be taken tobe Rs. 30 
a year. In the result the appeal is allowed 
in part, the decree of the lower Court is set 
aside, and the suit is decreed against 
defendants Nos 1 to 3 for Rs. 570 with 
proportionate costs of both Oourts. The 
order of dismissal against the other defene 
dants stands, but they will bear their own 
costs. 

Courtney-Terrell, C. J.—I agree. 

D. Appeal partly allowed. 





BOMBAY HIGH COURT 
Civil Revision Application No. 316 of 1936 
uly 40, 1937 
BEAUMONT, O.J. 
BELL & Co., LTD.—APPLIOANT 
VETSUB 
WAMAN HEMRAJ—Oppongnt 
Provincial Small Cause Oourts Act (IX of 
1887), s. 25—Parties, if can appeal on points of law 
—High Court, when shall interfere 
Section 25, Provincial Small Cause Oourts Act, 
ought not to be construed as giving the parties a 
right ofappealon points of law The object of 
s. 25 is to enable the High Oourt tosee that there 
has been no miscarriage of justice, that the decision 
.was given according to law. Wherever the Gourt 
comes t> the conclusion that the unsuccessful y 
has not had a proper trial according to law, then 
the Court can interfere. Bat, the Oourt ought not to 
interfere merely because it thinks that possibly the 
Judge who heard the case may have arrived at a 
conclusion which the High Court would not have 
arrived at. 
©. R.A, against the decree of the Joint 
Sub-Judge, Jalgaon, in Small Oause Civil 
Suit No. 1136 of 1935. 
Mr. D R.Manerikar, for the Applicant. 
Mr. V. D. Limaye, for the Opponent. 
Order.—This is a revision application 
made against an order of the Small Oause 
Court Judge at Jalgaon. The application 
purports to be made under s. 25, Provincial 
Small OCauge Courts Act, and in my opin- 
ion this case affords a good illustration of 
what I notice frequently when I am taking 
civil revision applications, and that is that 
learned Judges who admit these applica- 
tions do not always draw a distinction 
between appeal and revision. The 
scheme of the Small Cause Courts Act is 
to provide a summary remedy for recover- 
ing small sums, and it is an essential 
part of the scheme that the Judge's deci- 
Bion is final. Section 27 of the Act provides: 
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“Saye ag provided by this Act, a decree or order 
made under the foregoing provisions of this Act 
by a Court of Small Oauses shall be final.” 

There is no eppeal either on facts or law, 
but s. 25 provides: 

“The High Court, for the purpose of satisfying 
itself that a decree or order made in any case decid- 
ed by a Oourt of Small Oause was according to 
law, may call for the case and pass such order with 
respect thereto as it thinks fit,” 


In my opinion that section ought not to 
be construed as giving the parties a right 
of appeal on points of law. The object of 
s. 25 is to enable the High Oourt to see 
that there has been no miscarriage of jus- 
tice, that the decision was given according 
to law. The section does not enumerate 
the casea in which the Gourt may interfere 
in revision, as does, s. 115, Civil Procedure 
Code, and I certainly do not propose to 
attempt an exhaustive definition of the 
circumstances which may justify such in- 
terference ; but instances which readily 
occur to the mind are cases in which the 
Qourt which made the order had no juris- 
diction, orin which the Court has based 
its decision on evidence which should not 
have been admitted; or cases where the 
unsuccessful party has not bean given a 
proper opportunity of being heard, or the 
burden of proof has been placed on the 
wrong shoulders. Wherever the Oourt 
comes tothe conclusion that the unsuccess- 
ful- party has not nad a proper trial accord- 
ing to law, then the Court can interfere. 
But, in my opinion, the Oourt ought not 
to interfere merely because it thinks that 
possibly the Judge who heard the case may 
have arrived at a conclusion which the 
High Court would not have arrived at. 

Now in this case the dispute between 
the parties arises under a hire-purchase 
agreement. The Judge conducéed the trial 
regularly, and he arrived at a certain con- 
clusion asto the construction of the hire- 
purchase agreement, and the rights of the 
parties thereunder. Whether that conclu- 
sion was right or not would be open to 
discussion in appeal, but it is not open to 
discussion in revision. Mr. Manerikar says 
that the learned Judge was wrong in law, 
and has disregarded a decision of this 
High Oourt, and that it is Very necessary 
in the public interest that his judgment 
should be corrected. The short answer to 
that is thatif the learned Judge's judg- 
ment is notin accordance with a decision 
of this Court, other Judges no doubt will 
follow the decision of this Oourt. The 
decision of the Small Ouuse Court is not 
likely to be reported, and no public benefit 
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will be served by my repeating what has 
already been decided by this Court. How- 
ever I donot propose to go into the merits 
of the question. To do so would be to 
allow an appeal against a decision of the 
Judge of the Oourt of Small Oauses, and 
that the statute has foroidden. That being 


so, [am not prepared to interfere. Appli- 
cation dismissed with costs. 
D. Application dismissed. 


— akan aman 


PATNA HIGH COURT 
 Oivil Appeal No. 7 of 1936 
December 8, 1936 

Courtnay- TERRELL, C. J. AND JAMES, J. 

BANKANIDHI SANTRA~—Partitionsr— 

APPBLLANT 
VETSUB 

GODIPATNA CO-OPERATIVE SOOLETY 
— RESPONDENTS 

- Lamitation Act (IK of 1908), 8. 20, as amended in 
1927—“ As such "—Stgnificance of, in respect of 
paean made before and after January 1, 1928— 

art payment by judgment-debtor—Entire debt, if 
saved—Appropriation by decree-holder is immaterial. 

As to payments made before January 1, 1928 the 
words “as such” have some significance because they 
gerve to make it clear that in the case ofa payment 
towatds interest which is not an eee to be evi- 
dented by writing, it should be clear that the pay- 
“ment was in fact towards interest and not left as a 
matter of doubt. As to payments made after Jan- 
uary 1, 1928, they are now placed on an equality. 
Therefore, the words “ as such” are material when 
the Court has to consider a payment made beforé 
January |, 1928, but they have’ no significance after 
the date mentioned. Minority view in Udeypal Singh 
v. Lakshmi Chand (1), approved. 

Part payment by a judgment-debtor eaves the 
entire debt from limitation. Any appropriation 
made by the dearee-holder is immaterial, 

0. A. from the appellate order of the Dis 
trict Judge, Cuttack, dated December 31, 
1935 . 

Mr. S. K. De, for the Appellant. 

Mr. S. N. Sen Gupta, for the Respondents. 
' Courtney-Terrell, C. J—This is a mis- 
Cellaneous second appeal against an order 
of the District Judge of Outtack dealing 
with an appeal from the first Munsif at 
Outtack who had dismissed an application 
for execution. The main point which we 
have to consider is a simple one of limita- 
tion. “The judgment-debtor who ia the 
appellant was the defendant in 8 suit by 
the Godipatna Oo-operative Society to 
recover the principal and interest of a 
loan made by the society to the appellant. 
A decree was passed against the appellant 
for a sum which represented the principal 
and the bond rate of interest and interest 
was to run upon the decretal amount at a 
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Court rate of interest from the date of 
judgment until the date of payment. The 
successiul plaintiff, the respondent in the’ 
matter before us, took out execution which 
was finally disposed of on August 7, 
1931. There was a further application, 
the one with which we are now dealing, 
on August 27, 1934, more than three 
years after the dispcsal of the earlier 
execution case and prima facte the decree 
under execution was barred by limitation 
but the decree-holder relies upon a payment 
of two annas. The payment was made to 
the Society and the books of the Society 
recorded the payment and recorded also in 
connection therewith the signature of the 
judgment- debtor. 

It is contended on behalf of the judg- 
ment-debtor that whereas there is an entry 
in the minutes of the Society to the effect 
that the two annas was received by the 
Society and appropriated to the payment 
of interest, that the claim to the principal 
decretal amount is barred by limitation 
though the limitation may be saved in go 
far as the amount of interest is concerned, 
and tke argument is based upon s. 20, 
Limitation Act. The Act was amended by 
the Amendment Actof 1927. Prior 10 the 
amendment, payments to save limitation 
in respect of interest or in respect of 
principal differed. In the case of payments 
to commence a fresh period of limitation 
in respect of interest no writing was 
required on the part of the person liable 
to pay the debt whereas in the case of pay- 
ments in respect of principal the require- 
ment for writing was fixed. The Act made 
it clear that as to any given payment, if it 
was contended that the payment was 
towards interest, it must be clear that it 
was s0 intended and that the payment was 
not towards principal. Accordingly sub- 
8. (1) of the section reads as follows: 

“Where interest ona debt or legacy is, before the 
expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy, or 
by his agent duly authorised in this behalf, 
or. where part of the principal of a debt is, before 


- the expiration of the prescribed period, paid by 


the debtor or by his agent duly authorized in this 
behalf, a fresh period of limitation shall be computed 
from the time when the payment was made.” 


This was in the old Act followed by the 
following proviso: 

“Provided that in the oase of part payment of 
the principal ofa debt the fact of payment appears 
in the ‘handwriting of the person making the 
game. 

It was thought desirable by the Legialae 
ture to amend the proviso so ag to strike out 
the difference between payments towards 
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interest and payments towards principal 
in the matter of the required writing. 
“Accordingly the new proviso effected by 
the Ainendment Act of 1927 is as follows: 

“Provided that, save in the case of payment of 
interest made before the fist day of January 
1928, an acknowledgment of the payment Apperti 
in the handwriting of, or in a writing signed by, 
the person making the payment.” i 

The effect of the amendment was’ to 
remove the distinction between the two 
kinds of payment as to all payments made 
after the first day of January 1823. 
Therefore as to payments made before. 
that date the woras “as such” have some 
significance because they serve to make it 
clear that in tne case of a payment to- 
wards interest which is not required to be’. 
evidenced by writing, it should’ be clear 
that the payment was in fact towards 
interest and not left as a matter of doubt. 
As to payments made after January 1, 
1928, they are now placed on an equality. 
Therefore the words “as such” are material 
when the Court has to consider a payment 
made before January 1, 1928, but they 
have no significance after the date men- 
tioned. This view of the section was 
taken by two of the Judges in the Full 
Bench case of the Allahabad High Court 
in Udeypal Singh v. Lakshmi Chand (1) 
and there although the oher three Judges’ 
took the view that the words “as such" had 
significance even with respect to payments 
made after January 1, 1928, the two Judges 
in minority took the viw that as regards’ 
such payments after January. 1, 1928, the 
words had no significance at all. With the 
view of the minority, I respectfully agree 
and that view has recently been taken by a 
Bench of this Court. Further, the debt 
which ie owing by the judgment-debtor does 
not consist of two debts but of one. Itis 
subject to a decree that a certain sum shall 
be paid together with interest on that sum 
until the date of payment. It is not possible 
to separate the two and to say that it con- 
sits of principal and interest and that 
limitation mignt be saved as to one part of 
the debt; that is to say the interest, and 
yet te effective as against the other part 
of the debt, namely, the principal sum. 
The payment of the two annus io this case 
was towards the total debt. Any appro- 
priation by the person to whom it was 
paid is immaterial. The payment was of 
a character which was clearly intended 
and was made forthe purpuse of saving 


(1) AIR 1935 All 946, 159 Ind. Uas. 387; 58 A 
961; 1985 A L J 1029; 1935 A L R 1107; 8 R A 438, 
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the limitatica and keeping the debt run- 
ning. In my opinion the entire debt is 
sawed from limitaticn and continues to run 
less the amount paid. Tne leaincd Judge 
was, in my opinion, correct in i 
matter, 

There remains another point of quitea 
different sharacier which has arisen owing 
to a slip either on the part of the parties, 
at the time of the hearing before the 
learned Judge or possibly by a mistake of 
the learned Judge. One of the objections 
taken before the Munsif in tne execution 
case wus that a certain part of the prop- 
erty to be seized in- execution, namel 
lot No. 7 mentioned in the execution patie 
tion was exempt from the same by reason 
of the fact thatit was the homesiead land 
of an agriculturist. . Tne learned Munsif 
found that this was the case and did not 
allow the sale to proceed in respect to that, 
lot. When the case went before the Dise 
trict Judge, he set aside the entire order, 
It is conceded that this was a slip’ und 
that the execution can only proceed with 
respect to the property other then thig 
lot. The order of the learned District 
Judge will accordingly. be amended to this 


extent. The appeal fails and 13 dismissed’ 
with costs. ` a i 
“James, J.—I agree. oo" a 
D. 7 Appeal dismissed.” - 


} 


ont 


ba 
a 





' CALCUTTA: HIGH COURT - - 
Second Oivil Appeal No. 1868; of 1936 
April 21, 1937 ae 
S. K. QGuoss AND R. C. MITTER, JJ. : 

KHIRODE CHANDRA DAS AND UTARBS— 
APPBLLANTS 

Versus 
RAMANI MOHAN DHAR AND utagRs— 


RESPONDENTS 

Limitation Act (IX of 1908), s i—Office re-opening 
on April 3—Hegistrar sitteny for first time after 
re opening, on April 5—Hetd, appis:utton filea on. 
Sth was tu tyme. 

Appeal was tiled onthe proper date but subse. 
quently there wasan application inled tor substitu. 
tion of the heirs of one of the deceased appellants, 
The application wus filedon Aprild, 194:, which 
was the fi:st date after the closs uf the Haste: holis 
days on which the Registrar was siung ‘The 
ee uf ths Uourt, howsver,-re-opsned un April 3, 

B37 : . 

Held, that asa matter of fact the Regiatrar sat 
for the first time after the 1evpening of the Juurt on 
April 5, 1937, and hence limitabion sau Lrum that 
date and applicution wasin time. He K. P. Senha v. 
Jatindra Nath Biswas (i), 1eferrd to. l Í 

Mr. Lugesn Prusud Das, fur the Appels 
lanta. ; 
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-Judgment.—In this case the appeal was 
filed on the proper date but subsequently 
there was an application tiled for substitu- 
tion cf the heirs of one of the deceased 
appellants. The applizstion was filed on 
April 5, 1937, which was the first date 
after the close of the Easter holidays on 
which the Registrar was sitting. The offices 
of the Court, however, re-opened on April 3, 
1937. The question is whether tke appli- 
Gation should have been filed on April 3, 
and whether as it was not so filed, it was 
time-barred. Here there is no question 
of the filing of the appeal which might be 
done in the office. The question is wit 
regard to the filing of an application which 
had to be moved before the Registrar. As 
à matter of fact the Registrar sat for the 


first time after the re-opening of the Court. 


on April ` 5, 1937. Therefore, in our 
Qpinion, limitation should run from that 
date. As the application was filed on April 
5, 1937, it should be held to have been 
filed within time: Re K. P. Sinha v. Jatin- 
dra Nath Biswas (1). 

N. 
(1) 


Order accordingly. 


41 O W N 492; 169 Ind, Oas 921; 10 R O 68. 
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Freu SURAJMAL-BADRI DAS or DAULAT 


‘ = KHAN— APPELLA NT 


PETIUS . 

Ewu MANBODH-BHAGAT LALL CHAND 

RAM— REBPONDENT 

Civil Procedure Code (Act V of 1808), 0. XXI, r. 2 
—Ezecution pending—Objection by syudgment-debtor 
alleging adjustmenit— Hearing adjourned several times 
—Decree-holder fileng haz1i showing that he would 
contest allegations — Objection ultimately heard ex 
paite at 4-30 p.m usual hour of Court to rsee—Pleader 
of decree-holder leaving Court thinking case would 
not bë taken up—Oourt heldacted with materral 
irregularity — Failure to file hazri on this paritcular 
date held no negligence-—-O. XXI, r.2 as amended by 
Patna High Court does not apply when execution ts 
pending. 


To an execution of a decree the judgment-debtor 


engis an objection under 8, 47, Oivil Procedure . 


ode, and a that the entire decretal amount wag 
adjusted for Ks 575 of which hs. 425 had already 
been paid up and only Rs 150 wae due. This objection 
was as usual numbered and proceeded with. The 
inguiry was adjourned on several occasions. On 
some of which the decree-holder filed hazri showing 
that he wculd contest the allegations of the judgment- 
debtor. Ultimately the objection was taken upon 
August 15, 1938, Saturday; at abont 4-30 Pr, u. when 
the decree-holder was found to be absent and the 
Munaif recorded the evidence of a witness on behalf 
of the judgment-debtor, accepted a receipt produced 
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by him, allowed the objection and directed the exe- 
cution to proceed only for the balance admitted by 
the judgment-debtor. The usoal time forthe Court 
to sit was from 10-204 m to 4-30 pu. The Pleader 
of the decree-holder had left the Court believing that’ 
no new case would be taken up: 

Held, that even ifthe Pleader was not told by the 
Court that no new case would be taken up, he was 
justified in acting upon the supposition that no new 
cass would be taken up at about 4-30 P. M and the 
Court in hearing the objection ex parte acted with 
material irregularity. : 

Held, also, that the mere failure of the decree- 
holder to file kasri cn the particular date that he 
would contest the claim ofthe judgment-debtor did 
not show that he was negligent. 

Order XXI, r. 2, Civil Procedure Oode, (as amended 
by Patna High Oourt} refers to the stage when there 
is no execution case pending and when the judgment- 
debtor comes to nowy. to the Court and adjustment 
outside the Court. Where an execution case is pend- 
ing, the rule has no application - 

O. A. from the appellate order of the 
District Judge, - Purnea, dated April 17, 
1937. 

Mr. S. C. Mazumdar, for the Appellant. 

Mr. Sudhir Ch. Ghosh, for the Respondent. 


Judgment.—This second appeal arises 
out of a proceeding for execution of a 
decree. It appears that the appellant exe- 
cuted his decree against the respondent in 
the Oourt of the Munsif of Araria. The 
judgment-debtor preferred an objection 
onder s. 47, Oivil Procedure Code, and 
alleged that the entire decretal amount 


` was adjusted for Rs. 575 of wnich Rs. 425 


had already been paid up and only Rs. 150 
was due. This objection was, as usual, 
numbered and proceeded with. The inquiry 
Was adjourned on several cccasions but 
ultimately it was taken up on August 15, 
1936 (Saturday) at abcut 4-30 p. vw. when 
the decree-holder was found to be absent 
and the learned Munsif recorded the 
evidence of a witness on behaif of the 
judgment-debtor, accepted a 1eceipt pro- 
duced by him, allowed the objection and 
directed the execution to proceed cnly for 
the balance admitted by the judgment- 
debtor. On August 17 (Monday), the decree- 
holder appeared and represented to the 
Court that he had left the Court in the 
last hours on the understanding that no 
new case would be taken up by the Court. 
The learned Munsif without commenting 
on the allegation in the application ordered 
it to be filed saying that the case had already 
been disposed of. Thereafter the decree- 
holder preferred an appeal before the Dis- 
trict Judge of Purnea. The appeal was 
apparentiy time-barred and in that coa- 
nection the learned Judge had to hold some 
inquiry and he came to the conclusion 
that the . order of August 17 was no 
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brought to the ° notice of the decree- 
holder's Pleader fora very long time. On 
‘this ground the leurned Judge admitted 
the appeal and ‘proceeded with ıt, hut 
ultimately he dismissed it. The decree- 
holder has preferred this second appeal. 

In my opinion the appeal must be 
allowed. The learned District Judge has 
not considered the evidence of the Pleader 
whom he examined at the time of the 
admission of the appeal in- connection 
with the limitation. That evidence clearly 
shows that the Pleader left the Court as 
he was given to understand that nc new 
case would be taken up. Even the witness 
for the judgment-debtor respondent admit- 
ted that the case was taken up at about 
4-30 P.M. 
to sit is from 10-30 a. m. to 4-30 P. M. 
Even if the Pleader was not told by the 
Oourt that no new case would be taken 
up, he was justified in acting upon the 
supposition that no new case would be 
taken up at about 4-30 pP. m. The learned 
District Judge has referred to the Various 
dates on which the case was taken up and 
seems to be of opinion that there was 
laches on the part of the decree holder. 
I do not agree with him. Asa matter of 
fact, there were cccasions when the judg- 
ment-debtor applied for time; but thee 
was no occasion on which the decree- 
holder applied for time.. No doubt as noted 
by the learned Judge on some dales no 
step was taken by him. But I do not 


understand what particular step was to be’ 


taken by him. He had executed his decree 
for the entire amount. To this there was 
an objection. On some occasions he bad 
filed hazri showing that he was going to 
contest the allegation of the judgment- 
debtor that the decree was adjusted and 
on account of that adjustment Ks. 425 was 
paid up. The onus was obviously upon 
the judgment- debtor, and if on a particular 
date no hazri was filed by the decree- 
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holder, it does not go to show that he was 
in any way negligent. The learned Advocate 
for the respcndent has referred to the 
amendment of O. XXI, r. 2, Civil Procedure 
Oode, by this Court and has contended 
that if a judgment-debdtor informs’ tie 
Oourt of an adjustment and applies to the 
Court for issue of notice to the decree- 
holder to shew cause why such adjustment -- 
should not be recorded, and if no cause is 
shewn, the payment or adjustment alleged 
is to be certified, and, therefore the onus 
in this case was upon the decree«hclder. 
I am unabletoaccept it. The rule iefers 
to the stage when there is no exectlion 
case pending and when the judgment- 
debtor comes to notify to the Court an 
adjustment outside the Court. Here an 
execution case was pending and there was 
an objection on tke part of the judgment- 
debtor that the decree. was adjusted and 
Rs. 429 was already paid. The decree- 
holder's attituds by filing hezrt and 
appearing on some occasions was a clear 
indication ihat he was going to contest 
the claim of the judgment-debtor. There- 
fore the onus being on the judgment- 
debtor, there was no particular paut or 
step which wasto betaken by the decree- 
holder. In my opinion the learned Munsif 
was not justified in hearing the objection 
of the jucgment-debtor ex parte at the 
end ofthe working hour of the Court; and 
he has acted with material irregularity in 
the exercise of his jurisdiction. 

The result is that the appeal is allowed 
and the orders of the Court below aré get 
aside. The case is remanded to the learned 
Munsif who will allow the decree-hclder 
to cross-examine the witness examined by 
the judgment-debtor and take such other 
evidence as may be produced by the judg- 
ment-debtors and decree-holder and then 
dispose of the objection according to law. 

There will be no order for costs. 

D, Case remandéd. 


END op VOLUME 174. 
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Accounts—Accounts stated— Suit on — Items of 
account on both sides must be shown. 

Befors*a document: can be used as an account 
stated, it must be shown that there were items on 
both sides of the account. RAMPRASAD v. ANANDI 

; i Nag. 374 


Acts—General. . 


Act 1855— KIH, Bes FATAL AOOIDENTS Act. 

——- 1856—XV,. Ses Hinpu Wuinow's RRMARBIAGE 
i Aor. 

——— 1860—XLV. Beg PENAL CODE. 

~——- 1861—V. Ses Poron Aor. 

—— 1887—IT, See PUBLIO GAMBLING Aor, 

————-- 1869—1V. Sse Drvorog Act. 

-——— 1870—VIL Szga Court Fess ‘Aor. 

—- 1872—-I. Sze Evyipenos Aor. 

——- 1872—IX. ‘Sue Contract Aor. 

——- 1872-—XV. Sree OHRISTIAN MARRJIAGH AOT. 

——- 1877—I, Ses Sprorric RELEF Aoi. 

——- 1878—I. See OPIUM Act. ` 

——- 1878—XVIU. Ses LEGAL PRAOTITIONBES ACT. 

— JABJ— ATI. Bes N. W. P, Rent Aor. 

—— 18°1—XXVI...8ae NBEGOTIABLI- INSTRUMENTS Aor, 

—~ 1882—IV. See TRANBFER of Property Aor. 

—— ~ 3882—V. Bren Easements AOT. A 

——- 1887—VII. Sea Suits VALUATION Aor. 

—— 1887—IX. Ses PROVINOLAL SMALL Oauss OO0URTA 


OT. 
menan 1890-— VIII. Seu GUARDIANS AND Warps Act. 
—— 189{—I. Ban LAND Acguisirion Aor. 
—- 1895—XV. Sse rown Grants Aor. 
—— 1898—V. Ben Ormnart Praocgspurs Copa, 
—— 1899—II. Guu STAMP ACT. . 
——~ .1899—IX. BBA ARBITRATION Aor, 
—-— 13908—V. Sen Orvi. Praoorpure CODE. 
—— 1908—IX. Ses LIMITATION AOT, 
-—- 1908—XVI Ses REGISTRATION Act. f 
—— 1909—10. Sas Præsipancy Towns INBOLVBNOY 


Jù Acr. 
—— 1910—IX, Ben ELEOTRIOITY AQT. 
= 1912—11. Sse CO-OPERATIVE SOOINTIBS Aor 


—-~ 1012—IV. Spx LUNAOY AOT. 

-> 1912—VI.° See LIFE Assuranog Oompaniga Act, 

—— 1913—VI1I. Sas Oompanizs Act. He oy k 

———- 1914—VIIL Sus Moros VERICLES AOT, 

ma 1918—X. Sse Usuriovus Loans AOT. 

mn 1920—V. Sue PROVINOLAL INSOLVENOY Act, j 

—~ 1922—XL Sze Inooms Tax AOT. 

—— 1023—IU Sea WORKMEN'S OOMPENBATION AOT. 

-—~ 1923—XLIL Sea MUSSALMAN WAKF AOT. 

——— 1925—XXXIX. SEs Suoonssion Act. a 

wa 1929--II]. Sue HINDU. Law. oF Insuerrancs 

' (AMENDMBNT) AOT, i 

m- 1929—XX, SEE TRANSFER or PROPBRTY (AMEND- 
< > ~ MENT). ACT. 

~= 1980 — 111. BER Sarn or Goong Act, 


w 1931—XXIIl Bar Prass (EMBRGANOY. Pownrsy 
A | - t 


or. 
wa 1032—IX, Sas PARTNERSHIP AOT. < 
174—G. q,—] 


Acts—Bengal. 


Act 1859 — Al San BENGAL BANG Ravence Sass 
Or. 

—-— 1866—IV. Ske OALOUTTA Poutoa AOT. 

—— 1880—IX. Ses Bancar Onss AOT. 

—— 1885—111, Sex BENGAL LOCAL Serr-GoveenMant 


AOT. 
—— 1885—VHI, Bes BENGAL TRNANGY AOT. 
—— 1887—XII. Sus BENGAL, Agra AND Assam CIVIL 
Courts AOT 
—— 1899—IIT. Sen OALOUTTA MUNIOIPAL AOT. 
—— 1909—V. Ses Bendar Exoiss Acr 
—-—- 1911—V. Sen OALOUTTA Bo VAMENT ‘TRUSTS 


or 

——- 1939—XV. Sse BENGGAL MUNIGIPAL AOT. 

—— 1936—VIL Sus BENGAL ÅAGRIOULTURAL *DEB- 
TORS’ Aor. 


Acts—Bihar and Orissa. 


Act 1908—VI. Sm Onova Naarur Tsnanoy Aor. 

—— 1915—II Ses Brean AND Oriss1 Hixotss ACT. 

—— 19232 —III. SBB BIHAR AND ORISSA VILLAGE ÀD- 
MINISTRATION ACT. 


= 1922—VIL Sasa Brisa ane utes MUNIOIPAL 


OT. Sa 
—— 1934—VIIL See Bimar Tananoy Aor. 
Acts—Bombay,. 


Act 1878—V. Bea BOMBAY ABKARI AOT. 

—— 1890—IV. Sse Bousay Disrrior POLIOH Act. 

—— 1935—V. Sse BOMBAY PRAVENTION oF ADULTRRA- 
Tron AOT. 

—— 1995—X VIII. Ses BOMBAY ee Boroucss 


OT. 5 
—— 1986—1TI. Sus Pars: MARRBIAGS Anp DIVOROB 
- Aor. 


Act—Burma. 


Act 1876—II. Baa Bugsa LAND AND Ravenus Act. 

—— 1905— 111, Sss BURMA FiSHERIN3 Act, 

—— 1917—-IV. Bens RANGOON Hackney OARRIAGE ACT. 

—— 1931—1I. Ses BURMA i apt oF Brorakis 
| OF. 

a 1999—K I,.. Sz Burma Courts AOT. 


Acts—C. P. 


1920—I. Ssa 0. P. Tunanoy Act. 
= 1933—~II, San O.P. DEBT CONOILIATION Act. 


sf Acts—Madras. 


-1900—I- £ MALABAR OOMPBNSATION FOR 
ASS is WE TRNANTS tae n AOT. 
— _ Sue Mapras Estates LAND AOT. 
ae ty Gru MADRAS Orry MUNIOIPAL AOT, 
an 1927—11, Sas Mapras HINDU Ratiaious . En- 

- ‘° “DOWMBNTS AOT, 


T ; | 
; Acts—PunjJab. 


Act 1887—XVIJ. Sse PUNJAB Trenanoy Aor. 

= 1887—XVIT. Sra PUNJAB Lanp Ravenous Act. 

~ 1908—IT Ses PUNJAB Court or Warps AOT. 

-= 1911—IIL Ses PUNJAB MUNICIPAL-AOH, j 

~ 1913—J, Bes PUNJAB PRE-BMPTION AOT., 

—— 1914— I. Sup PUNJAB Exorse Aor. 

~ L9I8—VI. Ses PUNJAB Covurrs Aor. 

-= 1925—VIII. Sea Sıx Gurpwaras AOT 

= 1930—J, Sse PUNJAB REGULATION oF ACCOUNTS 
Aor. 


Acts—U. P, 


Act 1869—L Sse Oupa Hevatss Aor. 

~ 1914- II. See TOWN ARRAS AOT 

~a 1916—00, Ben U. P. MUNIOIPALITIRS AOT. 

~ 1917—V. Bra OUDH SertLED Esrarsa AOT. 

~ J)939—XT. Srn Aana Pewemprion Act. 

= JOS6—TTL Seu AGRA TENANOY Aor 

~ 1934—XXIV, Ber U. P. TEMPORARY REGULATION 
OF EXEOUTION AOT. 


m 1934—K XV. Sen U. I, Enoumpersnp EsTATES - 


Aor, 
m 1934—XXVIL Ses U. P. AGRIGULTURISTS 
RELEE Aor, 


Regulations. 


Reg 1825—XI. Bra BENGAL ALLUVION AND DILUVION 
; REGULATION, 

e 1872—IIL Sux BENGAL REGULATION 

~- 1901— 11. Ess FRONTIER ORIMES REGULATION. 


Statute. 


Stat 1915 (5 & 6 Guo. V, On. 61) SEE GOVERNMENT or 
INDIA Act, 


Additional evidence. Bre Civil Piocedure Code, 
1408, O. XLI, r. 27 l 543 
Administratlon—Suit for—Nature of—All credi- 
». tors, if should be arrayed as parties—Credttors, if 
should be-called to prove debte after passing of 
decree. = : i: 
In an administration suit, the object of which 
always isto obtain an order forthe administration 
of the estate of a deceased person under the super- 
vision of the Oourt which must necessitate the pay- 


ments of all the debts from the estate and is, there- 


fore; essentially a representative suit, it is not 
necessary that all the oreditorg should be arrayed 
es parties. All that 18 necessary in such cases is to 
call upon all the creditors after the decree has been 
passed to prove their debts and to pay such debts 
as haye been proved before distribution of the es- 
tate to the heirs. S84: zapi Bi v. RAHMAT Br 
Lak. 893 
—Sutt for— Parties — Part of estate passing 
into hands of persons outside famtly—Such persons 
- cannot be jotned as parties — Proper course is 
separate suit for its recovery. 

An administration suit is a suit for an account 
and the cause .of action is, therefore, totally differ- 
ent-from a suitfor recovery of possession of land. 

In asuit for administration of an estate if part 
of the estate has passed intothe hands of persons 
out side the family, such persons cannot be joined 
fig parties to sucha suit, but the proper course is 
for the representative of the estate to file separate 
suits for the recovery of such parts. An Kyan SIN 








v. Yso Au Gwan Rang 970 
Adverse possession. Sra QOo-sharers — 942 
Delivery of symbolical possession when 


actual possession ought to have been given— 
Whether interrupts adverse possesston, 
Symbolical possession given in circumstances in 
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Adverse possession—concld, 


which actual possession ought to have been given is 
a nullity and symbolical possession is not actual 
possesion noris it equivalent to actual possession 
except where the Code of Civil Procedure expressly 
or by implication provides that it should have 
that effect. Adverse possession is not interrupted 
by delivery of such possession, ĶKHAIRAN v RAGHBIB 





SINGA Lah. 821 
Eldest brother filing suit for possession of 
entire estate on ground of alleged rule of 


primogentture — Compromise — Younger brother 

given some portton as maintenance and separate 

enjoyment from generation to generatton—Younger 
other and descendants enjoying for 50 years and 
not claiming any share—Held elder brother sm 

adverse possession. 4 

P apphed to the Collector in 1879 for the registra- 
tion of his name as the sole proprietor of an estate 
on the ground that the succession to the estate was 
governed by the rule of primogeniture, and that he 
being the elder son of his deceased father, was entitled 
to succeed to it to the exclusion of his younger bro- 
ther N. N was a minor at that time, and his mother, 
acting as his guaidian, challenged P’sright. The 
dispute between the brothers was settled by the in- 
tervention of certain persons. N got only a small 
portion of the whole estate, while theelde: brother, 
P, was recognised to be the owner ot the remaining 
estate which was, at that tune, in bis posjession The 
terms oj the settlement wee set cut ina petition 
submitted by the elder brother on September 22, 1879, 
to the Oollector of the district, in which he stated 
that he had given the property specified therein for 
the maintenance of hig brother “who will enjoy and 
hold the said mouga and lands trom geneiution to 
generation” and that the latter's mother and 
guaidian had given her consent to the applicant's 
name being entered in the revenue register’ as the 
sole owner of the rest ot the estate, This settlement 
of the dispute remained in force for nearly 50 years 
without any demur.by the younger brother, when” 
N's descendants, commenced an action to recover one 
moiety of the whole estate on the allegation that the 
estate being partible in. title belonged to the two 
brothers P and N in equal shares, and that the 
plaintiffa were entitled to one-half of the estate: 

Held, that P and his descendants had been in ex- 
clusive possession of the remaining estate for nearly 50 
years, and that they never recognised the right of the 
plaintifis to any share in that estate. - The defen- 
dants’ possession had been adverse to the plaintiffs 
for moie than the period of 12 years prescribed by 
the law of limitation, and had ripened into owner- 
ship. The separate possession of the. properties 
allotted to each brother in , 1879 was not merely an 
arrangement forthe mode ot enjoyment of the profits” 
of the estate without affecting theu title toit. The 
evidence adduced by the parties, document as 
wall as oral, left no doubt that the settlement of 1879 
was intended to be a permanent division of the 
estate,and that each party had been in exclusive 
possession of the properties ussigned to him at that 
time. The claim now made by the plaintiffs must” 
tail. KARUNAKAR TIKAIT Samanta v, PUBNA OHANDEA 
BIDYADHAR ManaPaTRa 128 PG 
Agra Pre-emption Act (XI of 1922), 8. 12— 

Wukf, +f can sue for pre-emption as platnity. 

The wakf hasa peifect night to bring a suik for 
pre-emption as plaintiff. These is no disability 
whatever, attaching tothe juristic rights ithe cass 
ota wakf.. Wark? Banam Kuupawanp KARIM v. Raz” 
KALI f All, 241 
—8, 12 (1), Class 3—Property sold stiuated 





# 
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Agra Pre-empton Act—concld. 


in mahal dtvided into pattis—Pattis not sub- 
divided—If there can be pre-emptor of Olass 3 


of 8.13. 
š Ths provisions of s. 12, Olasa 3, Agra Pre-emption 
Act, come into play only when onthe date of the 
sale there are divisions and éub-divisions in a mahal 
such asthoks and patits or pattis and khatas and 
has no application to a case when the property sold 
is situate ina mahalthe component parts of which 
are thoks or pottis and there is no sub-division of 
those thoks or pattis. The class of pre emptors pro- 
vided for by s. 12, must be determined with refer- 
ence to the constitution of the mahal on the date 
of the sale and not with reference to thé constitu- 
tion of the mahal on some earlier date. Prawn 
Sing v MANGAL SINGH All, 914 


Agra Tenancy Act dll of 1926), ss. 3 a 4), 249 ` guspension of revenus by the Local Government for 


kaka ng from order allowing review entertained 
though mo“ appeal lay—Order in such appeal— 
Second appeal, if maintainable 
If the lower Oourt assumes jurisdiction ina mst- 
ter treating it as one in which a second appeal is 


allowed under the statute, a second appeal would’ 


lie and the High Oourt could correct the mistake of 
the lower Court. - But, no second appeal liesin a 
case which is one in which the stitute expressly 
palu a second appeal. Where, therefore, the 

istrict Judge entertains an appeal in execution 
proceeding under Agra Tenancy Act, from an order 
ofthe Assistant Oollector allowing review of order 
of ejectment though no such appeal lies, no second 
appeal lies from his order as s, 219 expressly pro- 
hibits it. D iaram Sina: v Tixam SINGH , i 

1, 48 


—88 3 (14), 249~—Order under s. 47, Civil 
Procedure Code (Act V of 1808), passed under 





` 7 Agra Tenancy Act—Second appeal from such order 


—Alaintainability. 

Under the Agra Tenancy Act, a “ decree” asde- 
fined in s.3, cl (14), means any order which, so 
far ag the Revenue Court is concerned, finally dis- 
poses of asuit. It does not include the determina- 
tion of any quzstion within s,47, Civil Procedure 
Code. Consequently no second appeal would lie 
from on order passed under s 47, ‘Uivil Procedure 
Oode, under the Agra Tenancy Act. Duaram BINGAH 
v. Tikam BING All, 481 
—— 8.773 — Remission proceedings illegal— 
~-Remedy of landlord is by suit against tenant — 
' Suit against Government should be under s. 183, 
‘U. P. Land Revenue Act (III of 1901). 

Where the Local Government granted remission of 
rent and issued remission slips to the tenants but the 
remission proceedings were not taken in strict con- 


‘formity with the provisions of s. 73 and the landlord 


brought a suit for damages against the Government: 
‘Held, that the remedy of the landlord was against 
the tenants, although the remission was illegal. He 
should have filed suit against them for arrears of 
rent. Moreover, even if the suit was against the 
Government, it should be not for damages but one 
under s 183,U. P. Land Revenue Act, MUHAMMAD 
ABDUL QAIYUM v. SEORBTARY oF TATA All. 505 
——~ 88. 73, 74—Orders -under 8. 73 must be 
in - strict conformity in order to bring in 
prohibition of 8. 74. ` 
By 8.74 finality is attached to an order passed 
under -8. 73, and not to an order which is not in 
conformity with the provisions of that section 
even though it purports. to be under ib." In 
order tO invoke the application of s. 74, it ‘must 
be shown: that the. order “as regards remission’ dr 
suspension of rent wag in accordance with a, 73 of the 


pd 
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Act, MUHAMMAD ABDUL QAIYUM V. SE0RRTARY a sira . 
———88 73,74—Remission of rent provided for 
by e. 73 —@Qonditions necessary. 

The rent payable bya tenant is ordinarily fixed by 
agreement between him and the landholder and the 
rent sofixéd is liable to enhancement or abatement 
either by mutusi agreement between the landholder 
‘and the tenant,or by a decree passed by a Revenue 
Court m a suit brought forthe purpose either by the 
landholder or by the tenant. There are certain ex- 
ceptions to this rule and those exceptions are em- 
bodied in ss 71, 72 and 73, Agra Tenancy Act of 
1926. The remission or suspension of rent provided 
for bys. 73 igssubject tothe following two important 
conditions : (1) That there should be remission or 


the period for which thé rent is remitted or suspend- 
ed; and (2) that the reat remitted or suspended must 
bear the same proportion to the whole of the rent 
payable as the revenue of which the payment has been 
remitted or suspended bears to the whole of the 
revenus payable In other words, the remission or 
suspension of revenue is to precede the remission or 
suspension of rent and the proportion of the rent 
remitted or suspended must not be in excassof the 
roportion of the revenue remitted or suspended. 
Mosiusis ABDUL QAIYTUM V. Szonargry or Stats 
All 508 
8. 77 -— Person granted lease by person, 
intention being to defraud creditors of grantor 
— Lessee recognised as tenant-—Suit for his eject- 
ment—Oivil Court, if has jurisdiction to entertain 


tt. 

‘Once a lense has been granted by a competent 
person, though with the intention of defrauding 
the creditor of the grantor and the lessea has beon 
recognised as a tenant, he is not a trespasser and 
he can only be ejected by Revenue Gourt and the 
Tenancy Act and the Civil Oourt will have -no 
juriadiction to eject him DURGA Peasan Sata v. 
Om Prakasa All. 605 








—s, 82. Bes Oivil Procedure Code, 1908, 

s. 11 62 
s$. 221. Sse Agra Tenancy Act, 1924, 

s 342 (1) (a) (d) 448 


—__—_—-38, 242 (1) (a) (d), 221—Suit under 3. 221 
for recovery of arrears of revenue — Amount 
claimed below Re 200—Defendants denying 
liability—Appeal, if lies to District Judge. 
-Where in a suit under s. 221, Agra Tenancy Act 

for recovery of arrears of revenue amount claimed 

is below Rs. 200, and the liability to pay the amount 

is denied by-the defendants, requirements of cls. (a) 

and (d) of s. 242(1) are not fulfilled and an appeal 

does not lie'to the District Judge. When a person 
denies his liability to pay the amount claimed, 
there is’ no isaue about the amount as there is no > 
contention about it. The question in issus is whe- 
ther he is liable to pay the pce kg 07 not, 

AMMAD Yusur ALI Kaan v, Balam KUNWAR 

ee - All. 448 

1926, 

‘gs, 3 (14) 481 

Appeal—Abatement— Refusal to set aside abate- 
ment—Appeat, tf maintainable. : | 
An order refusing toset aside an abatement is 

appealable. Wasip ALI v, Fagoo MANDAL Pat. 40 

—Ahatement—Setting aside of—Notice served 

on respondent—Duty of appellant to 
thereafter whether he is dead or alive. l 
No doubt theʻappellant is required 'to be diligent 
in prosecuting his appeal, but after he gets the 


———s. 249. See Agra Tenancy Act, 





inquire 
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Appeal—concld. 


a 

notice served upon the respondent he is not required 
to watch the movements of the respondent and &s to 
whether he is dead or alive. Wasip ALI v. Facoo 
MANDAL Pat. 40 
: —Effect of— Dismissal of application for 
_ leave to sue as pauper setaside in appeal—Effect 

on all consequential orders. ° 
All the orders consequential to the setting aside 
in appeal of the order of dismissal of an applica- 
tion for permission to sue as a pauper, must fall to 
the ground with it. LALA MISTRY v. Gangsss Mistry 
Pat. 769 
Judgment. Sze Oivil Procedure Code, 1908, 
35 


New plea— Plea not taken in trial Court—If 

can be qllowedin appeal. i é 

A plea involving s question of fact, not raised in 
the pleadings or at any stage before the trial Court 
will not be entertained for the firsttime in appeal. 
TUFAIL AHMAD v. UMME KBATOON Ali. 465 
New plea— Point not ratsed in pleadings 

but raised by Court itself—Parties to appeal 

should be given opportunity of meeting it 

While it is open to the Court to decide a case on 
any Tule of law which it considers applies, it is not. 
entitled to decidea case ona point taken by itself 
without giving the parties tothe appeal an oppor- 
tunity of mesting it. RAMOHANDRA NAIDU v VENGAMA 
Natu Mad.493 SB 








s. i 








` ——-— Parties -—Dismissal of—Objection to attach- 


x 


ment—Sale of property—Appeal against dismissal 
—Auction-purchaser, tf necessary party to appeal. 
en an objection to attachment under s, 47, 


- Civil Procedure (ode, by the legal representative of 
the judgment-debtor has been dismissed and the 


property sold, the anction-purchaser is not a neces- 
gaily party tothe appeal from the order dismissing 
the objection, as his right came into existence after 
the matter had been decided by the trial Court. 
NABI Bakusa v. IDA Lah 320 


Arbitration—Agreement to refer—Words in clause 


“with regard to this indent or to relative goods" — 

Words held included non-delivery —~Clause held was 

ae as defined in Arbitration Act (IX of 

The test as to whether a clause in an agreement 
fulfils the definition of ‘submission’ ae given in the 
Arbitration Act, is whether both the parties are 
bound by that clause and not whether aright has 
also been expressly given tothe opposite party to 
initiate arbitration proceedings 

A contract was contained in an indent with pro- 
vision for arbitration. One of the clauses ran: “if any 
dispute arises with regard to this indent or to rela- 
tive goods, itshall be optional to you (seller) to 
release mefus from the contract and take the goods 
back or-to refer the dispute in respect of Japanese 
goods to the aibitration of Japanese Oommercial 
Museum and in respect of other goods to the arbi- 


tration ofthe Bengal Chamberof Commerce or to . 


two merchants, one to be nominated by each party, 
and I/we agree to accept the decision of the arbi- 
tiation as final." The purchaser filed a suit for 
damages for breach of contract on the ground that 
the articles tendered for delivery were not of the 


contract quality and there was no delivery of the 


t+ 

Held, that the words “ with regard to this indent 
or to relative goods " occurring in the clause were 
sufficiently comprehensive to cover the subject-matter 
of the suit. The case of non-delivery would be in- 
cluded therein. 


Held, further, that the clause fulfilled the defini- 


~~ 
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tion of “submission” as given in the Arbitration 

Act, Brinpasan OBANDRA Dotr & Co. ». Be ea 
al, 

- Award given ptecemeal—Whether void. 

It is the duty of the arbitrator to give one com- 
plete award; an award ought to be entire; and if 
it be made, part on one day and part on another 
though all be made before the time limited for it, it 
shall be void unless there is an agreement between 
the parties which authorises the arbitrator to make 
several awards. GANGA DHAR v. INDAR SINGH 

All. 671 
——__——-Award—Objection to jurisdiction of Court 
taken but not to award—Decree in terms of award 

— Award, if can be challenged. 

When objection has been taken to the referring 
Court's jurisdiction to entertain a suit, but no ob- 
jection has been filed by either of the parties, the 
trial Court has no option but to give 8 decree in 
accordance with the award and it is not con- 
sequently open to either party to object to the vali- 
dity of the award on any ground by appealor by 
revision. MOYAMMAD Kuan v, OO-0PERATIVE Sooisty 








KHAWATIR Lah. 310 
— No express provision in agreement that award 
shall be binding on legal representatives of 


parties —Matter referred not personal—One of 

parties dying before award—Award, tf binding on 

his legal representatizes. 

The rule of the English Gommon Law that a sub- 
mission toarbitration stands revoked by the death of 


one of the parties is not applicable to this 
country. The test to be applied is. what is 
the true nature of the submission? Were the 


matters in difference personal questions im respect 
whereof it was not intendedthat the succession 
in interest of the parties should be affected by the 
decision of the arbitrators ? If the intention of the 
parties was that not merely themselves but their 
representatives-in-interest should be bound by the 
decision of the arbitrators, the 1¢eference plainly does 
not stand revoked merely by the death of one of the 
parties. In the absence of any express provision in the 
agreement that the representatives-in-interest of the 
parties will be bound by the reference, it must be 
presumed that that was the intention of the parties, 
where the dispute referred to the arbitrators could not 
end with the life of any of the PN 

Where the arbitrators had finished the inquiry into 
the case in the life-time of the deceased party, nothin 
remaining forthem todo except to make the award, 
the award cannot be saidto be invalid merely 
because it was given after the death of the deceased 
without making his son a party to it, If the hearing 
had not beencompleted, it would have been necessary 
to bring the representatives of the deceased party on 
the record and to make them parties to the submis- 

ji Oudh 369 

———— One of arbitrators not present at sittings and 

not signing award—Award with consultation of all 

—Validity—Civil Procedure Code (Act V of 1908), 

Sch. II, Paras, 14,15 

Where the agreement, provided that the award of 
the arbitrators should be either unanimous or of the 
majority but atno sitting of the arbitrators, all of ` 
them were present, but the award was given “under 
the joint consultation" of all the arbitrators, if could 
not be said that the award in question was notan 
unanimous award. ere an award was arrived at 
by allthe arbitrators and represented their decision, 
the failure of an arbitrator to sign would not render 
it invalid. 

Where none of the parties ever took any objection 
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to the meeting of the arbitrators being heldin the 
absence of one or other of them the objection cannot 
be raised subsequently. An award made on proper 
reference ought not to be set aside on the ground of 
an alleged defect in procedure- not affecting the 
merits where, substantial justice has been done. 
Beni Datr p. BAIJNATH Oudh 369 
Arbitration Act (IX of 1899). Sze Ania 


s. B— Arbitrator demanding payment of 
fees in advance or refusing to act—Action amounts 
to refusal—Another arbitrator can be appointed, 
Where’an arbitrator demands his fees in advance 

and says that unless they are paid, he would act no 

further, his action amounts to a refusal to act, with- 
in the meaning ofa. £, Arbitration Act, anda new 
arbitrator can be appointed in hir place. PRIYABRATA 

Bost v. PARANI BRUSAN Guoss Cal. 483 

Award-— Finality of — Presumption — Burden of 
showing that award isnot within submisston. 
An awerd cannot be set aside on the ground of 

uncertainty upon a point upon which there is no 





controversy between the parties. VISHINDAS K.HUSHAL- 


pas vy. TRIUMAL Kuss abbas Sind 334 
Banker and customer—Rule of Bank providing 
for closing of depositors’ account without reference 

—Rule held legal and valid, 

The Bank had rules regarding the iji lan 
accounts and one of the rules read as follows : “The 
Bank reserves to itself the right to close any account 
without reference to the depositor if in the opinion 
of the Bank, it is not desirable to keep such account 
for any reason whatscerer” : 

Held, that the rule was not prohibited by law nor 
was it immoral nor against public policy. It was 
merely one of the terms of a contract between the 
Bank and the depositor. CHAMPION AUTOMOBILES, 
Lrp,, Mapras v. TRAVANCORE NATIONAL Bang, LTD. 

Mad. 928 
Benaml— Person alleging transaction to be benami 

— Burden of proof—Tests to determine true charac- 

ter ‘ 


The burden of proof ison the person seeking to’ 
establish that any particular transaction is a benami ` 


one for, it is for the person impugning the 


apparent character of a deed executed ın proper ' 


form and apparently effecting a vald transfer to 
another to show something or other to establish 
that it is a benamt or sham transaction. It is 
notorious that in benami transactions all the sub- 
ordinate paitsare well fitted in to correspond with 
the benamt arrangement in its integrity, and if it 


is once established that a transaction is benami, - 


the fact that the deeds bear the benamidar's name 
ie necessarily consistent with the benamt case and 
is of no essential weight om one side or the other, 
Since, therefore, it is unlikely that there will 
often be any ‘other relevant circumstances” from 
which the conclusion can be drawn that a transac- 
tion is a benamét one, the usual mode of proving 
that a purchase is a benamt transaction is by show- 
ing that the funds from which the purchase was 
made were exclusively the funds of the person alleg- 
ed to be the real owner of the property. The main 
test isto find out the real intention of the parties. 
All the peculiar circumstances and probabilities of 
each particular case must be carefully considered. 
Although no one of those circumstances taken by 
itself may be of any particular value or afford any 
conclusive- proof of the intention to transfer the 
ownership from one person to the other, yet a com- 
bination of some or all of them, -and a proper 
weighing and appreciation of their value, may well 


GENERAL INDEX v 


Benami—conold. 6 


raise sneh a presumption of real ownership as to shift 
ithe burden of prpof on to the opposite party, and, if 
the latter ia unable to discharge the burden so trang- 
ferred, he will fail, Mu tAMED Hayes VALLI MOHAMED 
y. VBDNATH SINGH Rang. 725 


Bengal, Agra and Assam Clvil Courts Act(XII 
of 1887), s. 13 (2)—Court of Adaitional Judge 
. abolished but subsequently another Additional 
Judge appointed - Latter Court, tf can execute 
decrze passed by former Court. 
Where the Oourt of Additional Judge which passed 
a certain decree is abolished but subsequently an- 
other Additional Judge is appointed, the two Uourts 
are not the seme and the question whether the latter 
Court can take cognizance of an application for 
execution of the decres passed by the former Court 
depends upon the special or general powers given 
under s. 13 (2), Bengal, Agra and Assam Civil Courts 
Act, by the District Judge or High Court. OHAMPI 
Bar v. PBAREY LAL All 254 


Bengal Agricultural Debtors’ Act (VII of 1936), 
ss 2 (9), 9, 34—Notice under s. 3!—Question 
whether debtor comes within Act— Board and 
not Oourt should decide it. 

Where a notice under s. 34, Bengal Agricultural 
Relief Act, is sent, if is not open to the Court to 
decide or even consider whether the debtor comes 
within the Act or whether he does not ; that ques- 
tion rests solely with the Board. The Debt Settle 
ment Board would be-able to hold up a suit 
started in the Court of a Subordinate Judge in 
which a sum of over Rs 26,000 is in dispute, and if 
the Board comes to the conclusion that the debtors 
are in fact debtors within the meaning of the Act, 
it can completely oust the Oourt and adjudicate in 
effect upon a claim for Ra 26,000 and the only appeal, 
against their decision, would be to a Munaif whose 
ordinary powers might be limited to cases involving 
not more than one thousand rupees 

|In order to avoid this awkward situation, amend- 
ment ofthe Act suggested.] Buacawan DAYAL SAHU v. 
ORANDULAL Cal, 51 
§,34—Stay order under s. 31—Court in 

district where Act is not in force cannot be 

compelled to issue tt. 

No Oourt, situated in a district in which the 
Act has not been brought into forces oan be com- 

led to issue stay order contemplated in the 

ter portion of s. 34, Bengal Agricultural Debtors’ 

Act, and,in order to obtam a stay order of the 

nature contemplated bys 34, it follows that the Act 

must bein operation bothin the district in which 
the Board is situated to which an application is 
made for the settlement of a debt and also in the 
district in which the Coart is situated to which the 
notice under s 31 of the Act is actually sent. 

BHAGAWAN DAYAL Sanu p. OHANDULAL al 51 

————— 88. 34, 40—Suti pending in Oivil Court — 
Notice to such Court under s. 3i—Qourt, if can 
refuse to stay proceedings on ground of Board's 
jurisdiction—Such matter to be decided by appellate 


eure under s. 40. 
here upon an application to the Board under 
the Bengal Agricultural Debtors’ Act, the Board 
ives notice unders 4&4 - of the Act to the Oivil 
Gourt where the suit against the applicant is pend- 
ing, to stay the proceedings, the Oivil Court cannot 
refuse to do so onthe ground that the Board had 
no jurisdiction in the matter. : The matter of juris- 





diction is to be decided by an appellate officer ap- 
inted under s. 40. HATHMUDDIN Sterar v. MUSAJJAMA 
Cal. 880 
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Bengal Alluvion and Diluvion Regulation Bengal Cess Act~—concld. 

Qil of 1825), 8. 4(5)—Aceretion from river in 

ourt of several estates or tenures—~Principle of partment was final for the purposes of the Act and 

distribution. ` that s. 93 of the Oess.Act, debarred that valuation 

Under s. 4, cl, (1) of Bengal Regulation XI of 1825 being questioned in the Oivil Courts, and that con- 
when the land is gained by gradual accretion, whether sequently the defendants were debarred from plead- 
from the recess of a river or of a sea, it shall be con- ing that they were occupancy ratyats and not tenure- 
sidered to be an increment to the tenure of the holders. A great injustice would be done tothe plaint- 

raon to whose land or estate itis thus annexed. iff (landlord) if the defendants’ contention were to 

he Regulation does not lay down any rule for prevail. The plaintiff had been made liable for 
division or apportionment of the alluvial accretion cess on a valuation of which one of the items is the 
when several estates or interests are concerned and annual valuation of the defendants’ tenure If it 
the increment has been to more than one riparian were now held that the defendants were 
estate or tenure. In all such cases the general not tenure-holders, tben the liability for this cess 
provision contained in s. 4, cl. (5) of the Regulation would fall on the plaintiff alone through no fault- 
applies and the Courts are to be guided by the best ofhis but because the defendants had failed to con- 
obtainable evidence of local usage and failing that, test ths entry It wasfor the Revenue Authorities 
by general principles of equity and justice. Dif- to decide whether the defendants were tenure-hold- 
culties might arise as to the selection of the method ers or cultivating ratyats for the purposes of «the 
in a particular case which would apportion the Cess Act, 
interests in a just and equitable manner. But it Per Varma, J —The valuation roll published under 
would not be proper to lay down any hard and fast s, 35 of the Oess Act, hasa binding effect on matters 
rule on the point. The principle andoubtedly isto falling within the jurisdiction of the Oivil Courts 
secure to each riparian owner a portion ofthe new and under s 93, only the Revenue Authorities will 
water line which is proportionate to his frontage have the jurisdiction to revisa it. BrosA BEHARI Dass 


on the old water line It would not be an equitable sg, Rau Narayan RAI Pat, 752 
method of distribution, if boundary lines are tobe Bengal Excise Act (V of 1909), ss. 46, 62— 
drawn in the new accretion in continuation of the: Prosecution under s. 46 (a)—Previous conviction 
old boundaries of the riparian proprietors. This —Accused liable to conviction exceeding six 
method does not secure any equality and cannot, months —Procedure in warrant case should be- 
therefore, be followed except on the footing of an followed — Magistrate following summons case 
established local usage. 84:.ABUDDIX SARKAR v. procedure—Trial, if vitiated— Irregularity, if 
KaAFILUDDIN TAPADAR Cal 301 curable under Oriminal Procedure Oode, 1898,. 
Bengal Cess Act (IX 011880), 88 93, 4—Scope B. 537 Sge Criminal Procedure Oode, 1898, a 4, 
ie Court, tf can question decision of Osas ols. (9, (ap) 454 
epartment—Defendants recorded as tenure-holders Bengal Land Revenue Sales Act (XI of 1859), 
mn Assessment tocessat one anna per rupee—Sutt 88. 2, 3-—Question whether there was any arrear 
“by landlord for rent and cess— Defendants of land revenue — Factors to be found out—Kist 
contending that they were occupancy raiyats within dates, whether identical with setilement dates 
meaning of Cess Act, and rent being less than Where a question arises 9s to whether there was 


Rs 100, they were liable to one-half anna cess per any arrearofland revenue, itis necessary to find 
rupee — Contention, tf can prevail. out three factors: first, the date of payment of in- 
There can be no doubt that the Oivil Court has stelment in accordance with the lease; secondly, the 
turis iiction to giant relief in a case wheres the Cess date on which an instalment remaining unpaid 
epaitment has acted ultra vires and imposed liabi- would bean arrear of revenue in accordance with 
lity for cess on income which 1s not subject tocess 5,2, Bengal Land Revenue Sales Act; and thirdly, 
Section 93, Cess Act, is no bar to such a sult, that the latest date of payment as fixed by the Board of 
ig to say, while the section does not bar a suit to Revenue in accordance with s.3 of the Act. 
establish that the amounts on which the defendants The dates that appear as the kist dates on the 
have been assessed, is not subject to the Cess Act, at tougi ledger are really the latest dates of payment 
all, it does bar a suit 10 which the contention is, ag fixed by the Board of Revenue, but it does not 
not that the Uess Department acted ultra vires but follow that these are also the latest dates of payment 


merely that its decision 18 wrong. in accordance with the settlement. MAKBUL ALI 

The plaintiff instituted suits for recovery uf arrears CrowpHury v. AMRITA LAL GHOSE Cal. 698 
of rent and cess. The defendants, who were record- Bengal Local Self-Government Act (IN of 
ed in the Record of Kights us tenure-holders, at the 1885), $8.18-B, 138 (a)—Hilection rules under 
cess valuation wee called uponto file returns as 8. 138 (a)~—R. 1 (a)— Rules, whether contemplate 
tenure-holders anddid so. They were accordingly all disputes arising out of election — Jurisdiction 
assaased as tenure-holders. As tenure-holders the of Oivtl Court is not barred where dispute does not 
amount of ces3 for which the defendants were liable fall under them 


in respect of the skhewate was at the rate uf one Where the Local Government has not sat-u 
anna inthe rupee. This was the amount claimed in an election tribunal in the proper sense, whi 

. the plaints. The defendants, however, pleaded that would decide all disputes arising out of election, 
they were in fact occupancy raiyats within the particularly where election is impeached on grounds 
definition of that teim given in the Cess Act, inas- of bribery and corruption to this extent the jaris- 
muah as the rent of their holding was less than diction of Civil Courts cannot be said to be ousted. 
ks 100. Hoth the Oourts below have held that the But in ao far asthe disputes come within the pur-- 
defendants are occupancy ratyatewithin themean- view of the rales framed under s. 138 (a), Bengal 

“ing of the Cess Act, and that accordingly the Local Self-Government Act, and barring the ex- 
amount of cess recoverable from them is notat the ceptions provided for in the rules themselves, the’ 
rate of one anna, in the rupee on thean- jurisdiction of Oivil Oourtsno lon exista even: 
nul value of their holdings but at the rate ofhalf- thcugh the dispute be deemed to be included in 
anna inthe rupee on theamount of rent which they 5 18-B, ol (ei, Bengal Local Self-Government Act, 
pay ; ` ABALA KANTA Gaoss v. JALALUDDIN HASSEMY 

, Held, that the valuation made by the Oess De- Oal, 501 


-> 
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Bengal Local Self-Government Act—concld. 
8.138. Bra Bengal Local Self Government 
Act, 1885, a, 148 ane 879 
~~ 88, 148, 138-—-Order by authority appointed 
under a. 138—Revision, if lies. 
The emphatic wording of s. 148, Pengal 
Local Self-Government Act, precludes interference 
by way of revision with any order made by the 
suthority lawfully appointed under s. 138 to decide 
disputes relating to elections under the Local Self- 
Government Act of 1885 PHANINDRA Natu SARKAR 
y. Danar Hussain Kaan OHAUDHURY. “Gal. 879 


Bengal Municipal Act (XV of 1932), 8s. 123 (1) 
(1), 182 and Sch, IV—Sch. IV, interpretation of 
—'Business’, tf weludea trade— Words ‘for profit 
~ oy as benefit society’, 4f denote definite specification 

required oy ss. 123(1) (f) and 182. 

The word ‘busmess’ used in tch. LV, Bengal Muni- 
Cipal-Act, does not exclude ‘trade.’ Ordinarily speak- 
ing, business may be said to be synonymous with 
trade, The 1eferencs to companies in the schedule 
Bengal Municipal Act is not simply to companies or to 
companies carrying on business, but to companies 
transacting business ior piotit or as a benefit svoiety. 
Transacting business for pront,o: transacting business 
as a benefit society, 15 certainly not the same as simply 
cairyilg on business as a company, but detinately 
points to business of a particular Kind, and would 
render the company taxabile, nob qua company but 
because of ita carrying on that particular -kind uf 
business. Just asin the case of individuals, their 
designation m general terms, such as merchant, 
wholesale trager, 1etail trader or shopkeeper, or 
broker, under cls, 2,3 and 4 of Sch. IV, 18 enough, 
without any more precise specification, so it 18 
enough in the case of a company to use words to 
indicate the exercise of a trade without specatying 
the nuture of the particular trade ın whieh the 
company may be engaged. So far as the words ‘ag & 
benefit society’ mm och. IV, are conceined,-the 
specification is obviously -more definite so as to 
satisfy leqauiements of 8, 162 or s. 123, aub-s. ql) 
CL (7). Messrs. LANDALB & ULARK, LTD. v. CHAIRMAN 
OF JALPAIGURI MUNIOIPALITY Cul. 673 


- -8oh. IV—Profit, +f must be received within 
, Munictpaltty — Ali operations connected with 
_ business, 1f must be carried on within Alunicipaltty 

—Held company transacted business for projus 

within Munsctpultty. 

„it is not necessary under sch. IV thut the profit 
must be received or realized within thé Municipality: 
ail that is requued is that the business shoulda be tor 
proht. Itis not, necessary under Sab. LV, that all 
the operations connected with the bunimess con 
Bhitunng the trade of the company should be carried 
on within the Municipality; 15 would be enough it 
the transactions within the Municipality ure. 
carried on as part of the business. 

_in a case the Branch Othce at J purchased jute 
Within the limits of the Municipality at rates not 
exceeding those intimated trom the Head Oflice in, 
Ualoutta, The jute purchased here was pressed, baled, 
and sidied, and was then distributed dnect to 
customers irom d according to istiuctions issued 
from Oaloutta. No direct sales, were negotiated by 
the Branch Othve; all orders tor jute were going tu. 
the Head Ofhce in Calcutta una bemg accepted or 
rejected there. , The Kailway iecelpty were not sent 
direct to the customers, but , were torwarded to 
Calcutta and sent on from there to the customers. ` 

Held, that what the Company did through its 
agents at J within Municipabty was business for 
profit, and as such, license under s. 183 was necessary. 

e ko A 
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Bengal Municipal Act—concld. A 

Messrs. LANDALS & CLARKE, LTD. v. CHAIRMAN OF 

JALPAIGURI MUNIOIPALITY Cal 673 

Bengal Regulation (lof 1872), 8. 5—" Suit", 

_&f includes execution — Settlement proceedings 
going on—Ezecution, tf can commence. 

The term ‘guit’ ins. 5, in Bengal Regulation IH of 
1872, does not include a plese: in execution and 
such a proceeding can be commenced in a Civil 
Court even when the settlement proceedings might 
be going on. 

As the absence of notice under O. XXI, r. 22, Oivil 
Procedure Uode, goes to the root of the jurisdiction of 
the executing Court, the objection can be taken at any 
time. BRAJOBALA DEBI v. MADHUSUDAN BINGH Pat 463 
Bengal Tenancy Act (VIN of 1885), 8 21— 

Applicability —Suit by mortgagee for foreclosure— 

Mortgagor dying pending sutt—H1s s«nsolvent son 

made party — Foreclosure —Sust by Receteer Jor 
. redemption—Property leased by mortgagee pending 

sutt— Heceiver accepting rent from lessees even 
ajter getting possession after redemptton—Lease by 

Recetver to third party—Sutt by such third party 

jor possession — Lessecs held acquired occupancy 

rights under 8.21 and were entitled to remain as 
tenants. 

A mortgagor died while the suit by the mait- 
gagee for tvisclosure was pending. Moitgagoiy’ son 
who was an insolvent was then substituted but the 
Receiver was not made a party. A foreclosuie decies 
was passed and the moregagee took possession ct the 
propeity. ‘The leceive: subsequently brought a suit 
for redemption and while appeal arising vut of this 
sut was pending, the mortgugee teased out the land 
aud the lessee tuvk possession, The Receiver after 
redeeming the property and taking possesgion realized 
rent from the lessee tor sometime, The Keceiver 
subsequently leased the same lands to third peison 
who brought a suit for ejecting the lessee: 

Heia, that the lessee was in possession as aratyat 
till the mortgage was redeemed and therefore he wus 
not liable to be ejected as he had acquired occupancy 
right in the lands under s. 21, Bengal Tenancy Act, 
He was also not liable to pe ejected on account of 
the recognition ot his tenancy by the Receiver after 
obtaining pcssession through Court, Pramatua Naty 
By ATTAOQHALJBE y. BOBBI BHUSAN BANHRIBR Cai. 88 

s. 48-C, Proviso 1 (2)— Lnabsitty of 
under-raiyat jor ejectmeni— When begins—Pertod 
of 18 years’ continuous possession—Lervod covered 
by ejectment moles, sf should be exciuded. 

lt is quite clear from tLe language ofs, 48-0 (d), 
Bengal ‘Tenancy Act, that subject to what is stated 
‘in the proviso to the section, an undei-ratyat’s 
lability to ejJectment begins as soon as his tenancy 
bas been te1munated by the ejectment notice re- 
quired by the law, that's, as acon as the notice 
expnes. Having iegard, therefore, to what 13 stated 
in the proviso tos. 48-U, if the under-ratyaz claims 
that he ıs not liable to ejectment owing to the fact 
that he has been im continuous possession of the 
land fo: a period of lz years, it must be seen whe- 
ther or not he has held possession of such land con- 
tinuously tor the 12 years ummediately preceding 
the date on which his liability to ejectment would 
arise, unless the conditions required by the proviso 
had been tulfilled, In other words, the date from 
which his liability or non-lability to ejectment 
must be calculatea isthe date on which the eject- 
ment noticeexpires, Neither s. 15 (2), Limitation 
act, nor anything contamed ın 8. 185, Bengal Ten- 
ancy Act, would appear to opeiate so a8 to exclude 
irom the beneht of the proviso to s. 48-C, Bengal 
‘Tenancy Act, any period covered by the ejectment 


~~ 
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notice. These sections would only come into opera- 
tion uncaloulating the period of limitation within 
which a suit to eject an under-ratyat should be filed, 
but if the under-ratyat’s right as regaras non- 
liability to ejectment has already accrued, the 
landlord's right to institute an ejectment suit 
against him is effectively barred whenever such suit 
may be instituted. Keisana KANTA Guosa 9. say Se 

HOBH ; 

2 s. 48-H—Lease of under-raiyat registered— 

Landlord's fee not paid—Superior landlord, if can 
‘ sue to recover unpatd landlord's fee as 

Where a lease to an under-ratyat was registered 
without the payment of landlord’s fee in contraven- 
tion of s. 4€-H of the Bengal Tenancy Act, the 
result of this non-payment of the landlord's fee is 
that the lease itself would be voidas against the 
superior landlord. But the section does not entitle 
that superior landlord to aue for the unpaid land- 
lord's fee, HARENDRA Natu Mirga v. HossalnaLt Sana 

Cal, 972 

—— £. 50-—-Absence of entry of Jamas 1n books 

of accounts—Whether evidence of non-existence 

of jamas—P resumption arising out of uniform 
yment of rent, tf rebutted. ; 

The fact of absence ofentry of the jamas in the 
books of account is evidence of their non-existence 
under ss. 9 and 1 , Evıdence Act. Hut itis difti- 
cult to say that the Judges are bound to regard the 
absence of these entries as sufficient to lebut the 
presumption arising out of unitorm payment of ient 
under s. 50, Bengal Tenancy Act. Decision would 
depend upon the ci:unatances of each particular 
case. LILABATI Dast v Unitrorr GOLABARI Oo, Lip. 

Cal 163 

~—— 68 105, 107 — Rent fixed at lump sum at 
setilement—Landlord, tf can file sutt for enhance- 
ment on ground that tenants had started growing 

vegetation and sugarcane. | p 

Where in a settlement proceedings under s. 105, 
Bengal Tenancy Act, the 1ent has in fact been fixed 
at a lump sum in respect of each of the holdings by 
the Settlement Ollicer, it 18, by reason of 8,107, not 
open to the plaintiff landlord in a suit to attempt to 
establish that the rent is other than the rent which 
the Settlement Officer ın fact found to be payable 
on the ground that the tenants had started grow- 
ing crops like sugarcane and vegetable and that by 
custom tenants are lable to pay enhenced rent. 

The rent 14 that which is paid by a tenant for 
the use and vuccupation of the land. Actual rent 
is the rent actually agreed upon between the parties. 
Is is quite possible fur tenants to be inducted upon 
a land upon an agieement to pay the customary 
rent and that 1s a perfectly good contract, and on 

roof of what has been customary, such rent 18 
levels: What must not be levied 18 something in 
excess of the actual rent agreed upon, It 18 not 
the concern of the tenant how the landlord actually 
devotes the money which 18 paid to him by way 
of agreement by the tenant tor the use of the land. 
Jf the amount has definitely been agreed upon, it 
is the actual rent. Surso Mosan THAKUR v., Un: OTB 
BINGH h Pat. 447 
g. 11 5-B —Revtew-~ Bona fide mistake in 

entry of Record of Rights —kRevenue Officer, tf can 
review such entry—Bona fide mistake, what +s. _ 

Section 115-B, Bengal Tenancy Act, authorizes review 
ofthe entry. That review, however, can be made only 
when the Kevenue Officer is satisiied that the entry 
was made owing to 8 bona fide mistake. Bona fide 
means good faith. If the entry is admitted by the 
parties to be wrong, it may be taken to have heen due 
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toa bona fide mistake. H theentry contains clerical 
or arithmetical mistakes which in spite of due care 
and caution are bound to creep in, or where there are 
accidental omissions, the error may be taken to be 
due to bona fide mistake. In such Gases the huvenus 
Officer can review the entry. Ifthe Settlement Officer 
ona consideration of the evidence before him 
deliberately comes to a particular conclusion regard- 
ing the rights of the parties and makes an entry to 
that effect in the records, however much, his judgment 
might be wrong or the decision erroneous, it cannot 
be said that there was a bona fide mistake vitiating 
the records, On the other hand, 1f the conclusion 
drawn by the Settlement Orficer does not follow from 
his own premises, or one part of the record gon- 
tradicts the other, there may be in such and similar 
cases bona fide mistake and there may be scope for 
re-consideration of the matter on the merits. AYESHA 
Kaanum v. CoMMISSIONHaS FOR THE PORT oF O ITA- 
GONG Oal. 113 
———— 88. 144, 148 (g)—Ex parte rent decree — 
Separate suit, whether pites to set it aside on ground 
of absence of territorial jurisdiction ın Court, 
here a suit for 1ent is decided ex parte and 
there 1s no waiveron the part of the detendant, a 
separate suit always lies to have sucha decree set 
aside or to get itdeclared a nullity on the ground 
that the Court passing the decree had no teriitorial 
jurisdiction as regarda the subject-matter of the 
suit, SARAT Kumar toy v. D. ARAMDA3 I AATTAOHARJEB 
Cal. 522 
s. 148 (g)— Defective service—No separate 
suit lies to set aside rent decree unless there ta 
fraud regarding service or Court ts kept in 
agnorance of real state of affairs. 

Where a summons 18 not served properly as re- 
quired by s 148 (g), of the Bengal Tenancy Act, and 
as such, the service 18 defective, the detects may 
be the grounds for setting aside the ez parie dec- 
ree under O. IX, r 13, Uivil Procedure Code, but 
unless there was fraud with regard to service which’ 
kept the defendant in ignorance of the suit or unless 
by putting in a false return the plaintiff kept the 
Uouit in ignorance of the real state of affairs and 
thus enabled ıt to pass a decree which otherwise it 
could not have passed, no suit for setting aside the 
decree would lie. Sarat Kumar Roy v. Daarampas 
BHATAOJ ARJEE : Cai. 522 
—————Sch IH, Art. 6—Proviso— Interpretation of 

Hirst part, meaning of —Second part, if applies 

when executron continues under preceding clause or 

when fresh application for execution ts made. 
- first part ot the proviso to Art. 6, Sch. HI, 
Bengal Tenancy Act, taken literally means that there 
18 no necessity of any fresh application for 
execution, oreven of an application tor revival or 
restoration of the original petition, The proceedings 
shall automatically continue after the execution 
sale isset aside, and all that is necessary for the 
decree-holders, 18 to apprise the executing Court of 
this fact and to take further steps 1n connection with 
the execution proceedings. The only meaning which 


can be given to the last clause of the 
proviso is that it is intended to be a 
general provision applicable not when the 


execution proceeding continues under the preceding 
clause, but when atresh application for execution 
ismade by the decree-holder, and there had been 
any rent sale at an earlier stage which was 
subsequently set aside. If forexample, after the 
application is ievived, itis dismiseed for default on 
the part of the decree-holder and a fresh application 
for execution is made by him, he will be in time 
d 
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under Art. (6), Soh. II, if heis within three 


ears from the date of the decree, deducting from: 


itthe period of any proceeding to set aside an 
execution sale. If there is an unreasonable delay in 
coming to Court it can dismiss the execution case 
for default. But ifthe Oourt does not consider the 
delay to be unreasonable and does not dismiss the 
execution petition, this delay does not constitute a 
factor in determining the period of limitation in 
cases where the execution proceeding continues 
under the first part of the proviso. PANOHANAN vy. 
BIDAHAWAR GaosE Cal. 540 
Berar inam Rules, r. V, cls. 3,5, r. VI, ol. 4— 

Interpretation —Abandonment of reversi 

interest by Government in inam in cl. 4, r. VI, 

connotes grant of freehold estate to inamdar— 

Held, person freehold right in fields and they 

were his assets. 

. The words “ a sufficient compromise for the right 
of reversion possessed by Government” in r. V, 
cl 3, and“ in commutation of the rights of Gov- 
‘ernment ” in cl.5 mean that the inamdar gets a 
freehold estate. Itis not possible to interpret the 
words “the reversionary interest possessed by 
Governmentin the inam” in ol. 4 of r, VI in any 
other way. 

The natural interpretation of ol. 4, r. VI, is that 
the abandonment of the reversionary interest pos- 
sessed by Government in the inam connotes the 
grant of a freehold estate to the inamdar. 

Where certain fields were granted to the anoestor 
‘of A in return for the services he rendered but the 
gervices ceased to be rendered after the cession of 
Berar and the recommendation of the Commissioner 
was as follows: “In consideration of possession 
extending over 200 years I would continue this 
Service grant in perpetuity at one-half rates of assess- 
rnent:” 

Held, that A helda freehold right in the flelds and 
they were, therefore, his assets DIGAMBAR v. KISHAN- 
DAS GOYABDHANDAS GUJARATHI Nag. 84 
Bihar and Orlssa Excise Act(Il of 1915). Ses 

Evidence Act, 1872, s. 36 ` 524 
‘Bihar and Orissa Municipal Act (VII of 1922), 
> 88, 99,116, 119—858. 99, if prescribes procedure to 

be followed as matter of course—Section, when 

comes under operation—E fect of a. 99-~Objection 
to assessment—Procedure. 

Section 99, Bihar and Orissa Municipal Act, does 

mot prescribe the procedure which as a matter of 
course and on all occasions must be followed by 
Municipalities before assessment is made, lt comes 
into operation only when the question arises of how 
the words in cl, (9) of 5.3“ held under one title or 
‘agreement " are to be interpreted. Then the Oom- 
missioners are, to decideat a meeting what tests 
shall be applied. That isto say the matter is not 
one which can be decided by the Executive Officers 
of the Municipality, the Ohairman or the Vice-Uhair- 
man or the assessment committees. It must, if the 
question arises, be decided by the Oommuasioners at 
a meeting. The effect of s. 99 ıs to vest in the 
Commissioners the power to decide for holdings in 
_@eneral or particular holdings the meaning of the 
expression’ “ held under one title or agreement” 
which might otherwise form the subject-matter of a 
suit in a Vivil Court; but it cannot be held to re- 
quire them to decide these questions before they may 
be raised ` by ony peisons éffected by the assess- 
ment. OHAIRMAN, MUNICIPALITY, ARRAH v. RAMKUMAR 
OnouDHURY Pat. 855 
as. 116, 119- Objection to assessment— 
ure. 


174—G. LI eee 





GENERAL INDEX iy 


Bihar and Orissa Munlolpal Act—concld. 


If the assesses disputes his occupation of any holding - 
or his liability to be assessed, itis necessary under 
8. 116 of the Act that he should apply to the Com- 
missioners for review of the assessment or for exem p- 
tion; ands. 119 ofthe Act provides that no objec- 
tion shall be taken to any assessment in any other 


manner than provided by the Act. Osnareman 
MUNIOIPALITY, ARBAH v, Ram KUMAR a Ag 
at. 8 


Bihar and Orissa Village-Administration Act 
(Ul of 1922), 8. 27. Saez Evidence Act, 1872, 


8. 26 | 524 
Bihar Tenancy Act (VII of 1934), s. 29— 
Kabuliyat by occupancy tenant regarding bhaoli 
land occupied,.by him together with new land at 


' enhanced rent—Hent to be doubled after certain 
pertod—8, 29, if contravened. 

A kabuliyat was executed by the tenant with re- 
gard tothe bAaolé land already in his occupation 
together with new lands ata rentalof Rs, 10 per 
bigha for a period of seven years and thereafter at 
a rent of Rs. 20 per bigha, The effect of the kabu- 
liyat was that the rant for the portion previously 
held was enhanced and was subsequently again 
doubled : l 

Held, that the enhanced rent reserved for the 
Pnl being for what wasa substantially different 

olding did not contravene the provisions of s, 29, 
Bibar Tenan Act, but its doubling after the 

riod was clearly in contravention of the geotion, 

AINITI PRARAD SINGH v. GAR Pat. 367 
———~8. 181—Grant of gorait land in liexw of 
- serypices——Grant, tf revocable—Goraiti, if can be 

removed on pleasure of remindar and another 


apport 
Chakrana jagirs when they are granted in lieu of 
remuneration for semiadari services differ essen- 


tially from those jagirs which may be granted 
as rewards for past services or grants of land 
burdened with some formal service; and there is not 
any particular reason why an officaof which the 
remuneration is given in this way by the grant of 
chakrana lands should be distinguished m an 
office of which remuneration is given in any other 
way, in cash or in kind. The cemindar when he 
appoints the first goratt and assigns for his re- 
muneration the goratté jagir cannot be presumed to 
have deprived himaslf thereby of the right to dis- 
miss this servant andappoint another in his place 
if he should please, or of the right to take the jagir 
away and substitute for it remuneration ia 
cash. or kind. There is no warrant for the as- 
sumption that the zemindar‘is not entitled to dıs- 
miss at his pleasure a servant of this kind, whose 
services Are private and personal to the semindar 
merely because the remuneration of his office consist, 
of theenjoyment ofcertain land. S.wILLINGFoaD 9, 
Gana TATMA : Pat. 588 
Bombay AbKarl Aot (V of 1878), 3. 43 (h)— 

Burden of proof does not shift from prosecution 

untel (om of possesston is proved. 

The burden of proof on the p:osecution in pro- 
cesdings under Bombay Abkuri Act, does not shift 
until the factum of possession is pioved. Empszor 
v. QULAB BHAa Kaodal Baan Sind 835 
Bombay District Police Act (IV of 1890), as. 

42, 71 —Magastrate apprehending breach of peace 

—Playing of muse proktwited — Notsce held 

piima facie iegal~Onus to show iliegaltty. 

Where apprehending thas playing of music ın temple 
during certain festival would inflame = religious 
animosity and would lead to breach of the pubhe 
peace, the Magistrate issues a notice unders. 4%, 


~ 
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, Bombay District Police Act, forbidding the playing 
of music, the noticeis prima facie legal and the onus 
of showing that it is unlawful is on the persons who 
wish to challenge it. f 
| And if inspite of such notice a person rings the 
temple-bell once at thetime of making darshan, the 
act does not amount to playing of music. EMPEROR v. 
ReMERISHNA GopaL BHIDB Bom. 478 
8. 71—Person_ ringing bell in temple once 
—Whether playing music. 
._The most barbarous form of .music has at least 
rhythm, and there is none ‘in this case. According- 
ly, though a bell can be used forthe production of 
music, the mere ringing of a temple bell does not 
“amount to the making of music Thus the mere 
_ Tinging of bell not being an offence under s. 71, the 
existence of mens rea, is nct enough for convic- 
tion. Ewpsnor v RAM K RISENA Gopar Burpee. 
= i KUP Bom. 478 
Bombay Municipal Boroughs Act (XVIIL of 
- 1925), 8. 33—Combined es of Chie} Oficer 
and Engineer — Separation _ by resolution — No 
majority as requtred by s. 33—Officer holding 
combined posts given choice to accept any one— 
Refusal and consequently dismissal — Right of 
action against Municipaltty for damages 
Measure, of damages — Cause of action— Crown 
servanis and servants _of local bodtes— Rules 
applicable. a he ae es us RIR M 
ven ifthe employees of the local bodies were to 
be regarded as being on the same footing as Crown 
servants, the general rale that a Crown servant may 
be dismissed at pleasure is subject to statutory ex- 
ceptions. There must be at any rate this difference 
between the position of servants of the Orown and 
other public servants that it is not necessary in the 
ease of the latter that the exception to the general 
rule should be contained in the Government of India 
Act. It, is sufficient ifthere is any provision in the 
statute -governing the appointment of the officer_in 
‘question which takes the case out of the rule. 
The Municipality by a resolation separated the 
posts of Ohief Officer and Engineer in their service, 
till then held by the plaintiff, by, a resolution. 
But as required 
Boroughs Act, there was not the majority of two- 
thirds of the whole number of Qounsillors. 
the resolution the plaintiff was given the choice to 
accept any one of the separated posts but on his 
‘refusal he was dismissed. He sued the Municipality 
for damages for his removal from -service in can- 
travention ofthe procedure laid down in s. 83: 
Held, (4) that the language of s. 33 1s wide enough 
to cover a caps where the removal or reduction 8 
‘not by way unishment but 1s the result of a 
separation of offices formerly combined. The effect 
of the Municipal resolution was that the plaintiff 
“was removed from the office held by him and t= 
ed toan inferior position, that is to say, if he had 
accepted the offer of one or other of the separated 





posts. There had been, therefore, a breach of the - 


provisions of this section and this contravention of 
a statutory provision gave plaintiff a right of action 
there being tnjurta and damnum; 

(44) that s. 182 of the Bombay District Municipal 
Act of 1901, and s. 33 of the Act of 1923, took this 
case out of the general rule, even if it did apply to 
the plaintiff, and would prevent him being removed 
from office except in accordance witb the provisions 
ee that ibe ea aan tos. s 
(été) that it was not necessary that, a right of 
‘suit should be expressly given by dietat, The 
maxim ubi jus ibi premedium may fairly be applied; 
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(iv) that until the plaintif wes actually foreed to 
vacate his office by the appointment of his succes- 
sors, he wag entitled to saythat he was not actual- 
ly damnified - The cause of action for the suit did 
not arise until he handed over the charge; — 
(v) that it was not a case of service during good 
behaviour. It was a cass of service at the will of 
the Municipality, the only limitation being that the 
will of the Municipality must be expressed in the 
manner provided by statute and as there was 
nothing to prevent the plaintiff being removed from 
office at anytime by a valid resolution under B. 33, 
the only damages which he could claim were wages 
for the period of notice. As no offer was made 
after the cause of action for damages Had arisen, 
the claim for damages could not be said’ to be 
affected by the plaintiff's failure to accept the offer 
mads to him. Munriorpay Boroveas, Davia v, RAM- 
Od ANDRA BAPUJI Kaus an Bom 643 
8. 71. Sun Land Acquisition Ast, p- 





va 


58. 4, 





8.73 (—‘Kept for. use’, meaning of— 
Bulk of work of lorries done in Bombay—Whether 
can be taxed by Bandra Municipality, where they 
occastonally come. er oe 
Where the bulk of the work of lorries is donein - 

Bombay and they only occasionally come to Bandra, 

the lorries cannot be taxed by Bandra Municipality. 

The words “kept for use” really mean “maintained 

with. the main object of being used”. BANDRA 

MUNICIPALITY y, Borman Sazit NTORAGE & DISTRIBU- 

TING Company OR INDIA, Ltp, BOMBAY Bom. 985 

————s. 114, Ber Land Acquisition Act, ES 
gas. 4, 6 ; 

s. 114 — Purchase in s. 114, if includes 

compulsory acquisition. ` E 

The word Kaia in s. 114, Bombay Municipal 

Act, includes compulsory acquisition, 

Parsportam JRTHALAL SONI V. SRORETARY oF STATA. 


Bom. 67 
8. 123—Notice, if ‘should be on separate 
document—Whether can be endorsed on plan itself. 
It is a proper notice to the Chief Officer as to 
work proposed to.be constructed, to sehd a plan 
with the endorsement upon it saying that it was a 
plan asto the proposed’ drainage and septic 
Notice need not be separate from’ the plan. It can 
be endorsed on the plan, DaAIRAJLAL DaLsuKHRAM V, 
EMPEROR a. Bom. .466 
— $8,123, 137 —Notice of construction sent— 

Ohie/ Officer not taking steps for one month— 

Consent, tf presumed. a 

A building owner can proceed with the construc- 
tion if even after a notice specifying the _building 
sought to be constructed is given, the Ohief Officer 
does not take any steps within a month in relation 
thereto ; the consent of the Chief Officer must, in 
such circumstances, be implied. DrIRAJLAL DaLsuku- 
RAM V. EMPEROR oF Bom. 466 
88.137, 123-—Proper notice given—Buildt 

and drains constructed—Dratns, tf can be ord 

to be demoltshed. 

Municipality cannot order the drain to be demo- 
lished under 8. 137, Bombay Municipal Boroughs 
Aot, where the building including these drains has 
been built properly under sub-s. (5) of s. 123, after 
a proper notice under s, 123. DHhIRAJLAL DALBUKE RAM 
v. EMPEROR Bom. 466 
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Bombay Prevention of Adulteration Act~coneld. 


Persons accused under 
Adulteration Act must realize that if they rely upon 
the defence of warranty they must prove it, and 
that they must have their witnesses present at the 
date of hearing. They are not entitled to adjourn- 
ments as of right for this purpose, 

But they can be excused if they fail to state clearly 
their defence of warranty before the close of prosecu- 
tion caso, if neither the summons served on them 
nor the evidence for the prosecution makes it clear 
88 to what case the accused has to meet COROITHRAM 
MBNGHRAJ v BMPBROR Sind 685 
88. 4 (1), 3 (a), 4 (4)(a), 13—0onviction 
under a. 4 (1), whether good. , 

tion 4 (1), Bombay Prevention of Adulteration 
Act contemplates three separate and distinct offences, 
under ols (a), (b) and (e) respectively and a convic- 
tion under a. 4 (1) generally is bad in law. Cuorra- 
BAM MENGHRAJ v, EMPEROR Sind 685 
88.4 (4) (b), 5— Warranty, proof of — 

Personal attendance of warrantor—Magistrate, tf 

can ask for issue of commission to warrantor 

under s. 506, Oriminal Procedure Code (Act V of 
1€98)— Rejection of applicution for issue of com- 
misston— Reasons in writing, tf should be given 

_ Under s, 4 (4)(b), Bombay Prevention of Adultera- 
tion Act, it isthe role, that a warranty must be 
proved by the personal attendance in Court of the 
peon by whom or on whose behalf it waa given, and 

t may well be that this provision of s. 4 (4) (b) is to 
be read with 8 5,whereby provision is made for the 
punishment of the warrantor, in cage a false warranty 
18 given. It is the rule thatthe warrantor must 
personally attend in Court, and it ig only in excep- 
tional cases that he should not doso 

The words in the ‘exception’ in s 4(4) (b) are suffiai- 
ently wide to include the power of the Magistrate to 
ask for the issue ofa commission under s. 506, 
Oriminal Procedure Vode, if he thinks that it is 
only just and proper that that power should be 
exercised. Cases where the Court would grant such 
a request would be rare, but taking the words of 

section as they stand, there is nothing to prevent 
the Oourt asking the District Magistrate to issue a 
commissionfor the examination of the warrantor, : 
The Magistrate need not, however, give his- 
reasons in writing, while rejecting the application 
for the issue of commission GrIgpDHARTLAL MouanJI 
v. EMPHROR Sind 542 
Buddhist Law (Chinese) — Succession — Ohinese 

Buddhist domseiled in Burma—Ohinese Customary 

Law applies to succession to his estate. 

Ohinese Customary Law applies to the succession 
to the ostate of Ohinese Buddhist domiciled in 
Burma. In the case; therefore, of a marriage of a 
Burmese Buddhist wifeto a Ohinese Buddhist hus- 
band, the wife does not own half the husband's pro- 

ty during the continuance of the coverture. Au 

IN v, M. O Dava Rang 390 
Burma Courts Act (XI of 1922), s 11—Applaca- 

tion under O ; T. 89, Civi Procedure Code, 

dismissed—Order of Appellate Court on appeal——_ 

Second appeal, if lies. 

Section 11, Burma Ooarts Act, may be regarded 
as modifying s 100, Civil Proceduie Oode.. There 
is nò section of the Burma Courts Act, which modi- 
fies s. 104, sube (2) and therefore, no second appeal 
lies from the order of the Appellate Oourt from the 
dismissal of an application to set aside a sale 
under O. XXI, r. 89, Civil Procedure Oode. Ma bı Br 
v. Baya HATTIE Rang. 691 
Burma Fisheries Act (Iil of 1905)—Rules under, 

Brule 10~—Meantng 07. 
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The meaning of r. 45 of ee arr a . 
Burma -Fisheries Act, is quite clear: at baling 
ace allowed. The ban placed by the Rule 


pon baling may be lifted at any: moment by the 


Deputy Commissioner withthe Oommissioner’s sanc- 
tion and baling thereafter, so long as it has been 
continnously permitted, can be practised without in- 
fringement of the law ete vo aaa Sere aeng 
i i | UNG Mon BIN v. Tun 

again prohibits it. | Rang 931 
8.21 (a)—Fishing in fishery bv using engine 

for baling out partie cdg out permission ~ Whether 

offence under 2. a o à’ 

wens a person fishes in a fishery by using an 
engine for pumping up and baling out water, the 
use of such engine must be deemed, in all cases, to 
be an offence except where the person against whom 
proof is given of having ased guch an engine is able 
to show the express permission which is indicated 
by the Proviso to r. 45 framed under the Act. Mauna 
Mon Bin s. Tea Kine Rang 931 
Burma Land and Revenue Aot(il of 1876), 

8. 45—Sale under—Sale transfers only right, tit 

and tntereat of owner. 

Where the lho Apa for sale was under a 45, 
Burma Land and Revenue Act and the sale pro- 
clamation was also under s 45, the sale must have 
been under that section, and it would transfer only 
the right, title and interest of the original mortgagor. 
The mere fact that after some months the Revenue 
Officer signed the sale certificate in the wrong form 
cannot alter what was actually sold. Saw Yo Hrarne 
v. K.S. A. K. ORHTIYAR Fina | Rang. 260 
8.45—Signing sale certificate by Revenue 

Officer tn wrong form, if se ae wae sold— 

sficdte, tf document of title. ; 

tis se a: that signs a sale certificate : 
& Revenue Officer signs it and he signeit to give 
effect to ‘the gale that ane taken place; and the 
power of gelling property belonging to other people 
ia strictly limited by law. The gale certificate, 
therefore, isnot a document of title, Saw Yu HLAING 
v. K.S.A, K. OHBTIYAR Frem Rang. 260 
Burma Suppression of Brothels Act (ll of 

1921), 8. 11 (a)—Offence under—Proper sentence. 

The proper penalty for the offence of managing a 
brothel under s. ll (a), Bu:ma Suppression of 
Brothels Act, is that the offender should be sent to 
prison and a sentence of fine and in default im- 
prisonment is entirely inadequate | for such an 
offence. The offences of this kind will only be 
gtamped out when a sentence of imprisonment is 
passed M. ULLA v. Tuk Kine Rang. 885 
Burmese Buddhist Law—Adoption—Keittina— 

Suit for admeuntsiration by A on ground that she 

was D's keittima adopted daughter — A living 

with D since childhood—D and her husband having 

no child—Evidence of AB reputation as D's 
adopted daughter--A married to nephew of D— 
After divorce A living with Dwith her children 
—Still having reputation as adopted daughter— 
‘RBeidence held was sufficient to prove keittima 








adoption —— - ane 

i e letters of administration to the 
es aa that she was the ketitima 
adopted daughter and the sole heir of D, A WAE 
living in the house of D since ahe was ei) hens y q 
tothe time of her marriage D and her an Ha 
no child. A = pate ee = S eN o are 

j the was, ; 

kabalang ap an adopted daughter of ne 
after herdivoree ,A lived with D with her b dren 
and still had the reputation as an adopted daughter 
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The opposite ee ian that A was not adopted 
by-D but lived at D's house as a servant girl. 

Held, that the evidence was sufficient to establish 
A's adoption as ketttima daughter. It was im- 
possible that she had a position of a servant girl 
owing to the fact that she was married tothe D's 
nephew and lived at D's house even after her 
divorce U Tun Ps y. Ma Aya Kyi Rang. 223 

— Applicabiltty—Hindu permanently residing 
in Burma, cutting himself of from his relatives in 

India—Such person building Kyaung, selecting 

Koyin, and ee him as chaplain Held, he 

became Buddhtst—His marriage according to 

Burmese custom held valtd on principle of lex 

loci contractus. 

A Hindu not only recited the five recepts after a 
Pongyi but built and endowed a Kyaung and after 
selecting a Koyin and getting him raised to the 

eition of Upazin accepted him as a private chap- 

in He had completely cut himself -off from his 
relatives in India and settled down permanently in 
Burma in the Burmese Buddhist way : 

Held, that the only possible inference was that he 
had become a Buddhist, l 

Held, further, that his marriage conforming with 
the customs of Buddhist in Burma must be regarded 
as a legal marriage on the principle oflex loci 
contractus. CsINNAsAMY PILLAY v. Ma TOKE 

Rang 558 
Successlon— Relations of same degr 

‘Preference of po blood to half-blood—~ Rule 

succession should not ascend, whether operates in 

such case—Preference of brothers and sistera to 
their father—Rule of exclusion of remote by 
nearer relation, tf abrogated, 

Among relations ofthe same degree of relation- 
ship tothe deceased, the full blood relations should 
be preferredto the half-blood relations, There is 
no sufficient authority to warrant the view that the 
rule that inheritance should not ascend when it can 
descend still ee in a competition between re- 
lations of the blood and those of the half-blood 
of the same degree of relationehip to the deceased. 

The method of caloulating relationship by counting 
the number of degices from the propositus upwards 
to the common ancestor and then downwards to the 
claimant is obviously fallacious when calculating 
the degree of relationship between two children of 
the same parents. There can be no closer relation- 
ship than exists between such persons ag they are of 
identical blood In fact sofar eg blood relationship 
goes, it is clear that such children are more closely 
related to one another than they are to their father 
or to their mother, and, therefore, if in the case of 
competition between parents and brothers and sis- 
ters, the latter are preferred ; this is no abrogation 
af the rule that the nearer relation excludes the 
more remote. Mra Kirkwoop A Ma ToRIN v. Maune 
Sin Rang. 603 
Calcutta Improvement Trusts Act V of 1911), 

8. 31 (b)—Rules under—R. 42 (a)—Rules under 

Accounis Manual cannot derogate from funda- 

mental A 

Rules made under Oalcutta Improvement Trust 
Accounts Manual (1933) would not be operative where 
they are ım conflict with fundamental rules framed 
under s. 31 (b) of the Oaloutta Improvement Trust 
Act. The former Rules are only in the nature of 
directions. Noni GOPAL GANGULY v. Trustens FOR TuB 
Iu PROVEMENT OF CALOUTTA Oa], 766 
Calcutta Municipal Act (Ili of 1899), s. 559 

(62) — Bye-law No. 13 framed under ‘2. 559 

(53)—Held void and inoperative—Repeal of Act 
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Calcutta Municipal Act—ooncld. 


by Act III of 1923 whether makes bye-law opera- 
tive by virtue of s. 25, Bengal General Clauses Act . 
(I of 1899)—S 8 of Bengal General Clauses Act, 
applicability of. 

A bye-law to be valid mast be (1) intra vires the -` 


authority who makes it; (2) certain in ite terms 
and positive; (3) not repugnant to tbe general law, 
aod lastly (4) reasonable. 


Section 559 (52), Caloutta Municipal Act (OI of 
1899), does not give the Corporation the power to 
make bye-laws for regulation of public parks veated 
in the corporation or of the tanks and bathing + 
places situated therein. Therefore the bye law No. 13. 
and the rest of the byelaws which purported to: 
have been made under s. 559 (52) of the Act of” 
1899 are void and inoperative. Such a bye-law, 
being void and inoperative since the time if was 

d, B 25, Bengal General Olauses Act has’ 
no application. Such a bye-law is not made operative 
by the repeal of Act (ILI of 1899), by the new 
Calcutta Municipal Act (III of 1923). 

The Oalcutta Municipal Act, 1899, by virtue of 
the provisions contained in s. 461, operated to 
take away the “right to swim.” Section 8 of Bengal 
General Olauses Act, 1899, has this effect that the 
repeal of the Oalcutta Municipal Act of 1839 does not 
occasion a revival of a right which hud been 
taken away by that Act, ANIL Kumar BSATTACHARYA 
v OoRPORATION OF OaLouTTa Cal, 91 
Calcutta Municipal Act (IH of 1923), ss. 71, 

72, 74—Scope — Resolution passed by District Com- 

mittee with regard to mattere not delegated by 

Oorporation — Validity. 

From the provisione of s.71 read with s. 72, Oal- 
cutta Municipal Act of 1933, it follows that a District 
Committee is a Standing Committee, a particular 
of the Corporation 
and therefore can only deal with such matters as 
is 


delegated to them by the Corporation. The Dis- 


trict Committee can only deal with such matters 


as are delegated to them under the provisions of 
8.: 718, Even then the proceedings of a District 
Committee are subject to confirmation or i1evision , 
itself unless, as indicated in. 
the proviso tos. 7l, at the time of the delegation, 
the Corporation has directed that the decision of- 
the District Committee shall be final. Oonsequently 
where the resolutions regarding matters not delegated ' 
to the District Committes by the Oorporation, are 
passed by the District Oommittee and by its Sub- 
Oommuattes and confirmed by the Distiict Oommittee, 
the resolutions are void and inoperative. ANIL KUMAR 
BHATTACHARYA v. CORPORATION op CALOUTTA Cal, 91 
Caloutta Police Act (IV of 1866), 8 3—Slips used 
for facilitating betting, if instruments of gaming. 

As gaming includes wagering or betting, the slips, 
if they are used for the express purpose of facilitat- 
ing betting operations, would certainly come within” 
the mischief of the definition of ‘instrument of gam- 
ing’ under s. 3, Caloutta Police Act, ABDUL LATIN v. 
EMPHROR Oal. 974 
$8.44,47-—Search of room alleged to be 

used as gaming house — Accused not present at 

-search—S.47, if applies to him--No evidence that 
he was owner of room or that he took commission 
for allowing tt to be used as gaming house~Only 
betting material found in room—If suficient for 

Where a person ia charged for kesping a common 
gaming house and also for permitting his room tobe 
used as a common gaming house and hes not pre- 
sent in the room atthe time of the search the pro- 





wer 
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visions of s. 47 of the Oalentta Police Act, do not 
apply to him personally and when there is no evi- 
dence at all to show that the parson is the owner 
or occupier of the room or that be realizes commis- 
sion for allowing other persons to use the room for 
the purpose af ing of the business of betting 
the mere fact that some betting slips and racing 
literature was found in the room is not suffice 
ent to convict the person under s 44, RANJIT 
Sinaua Roy v WMPHROR Cul. 845 
8. 47 —Presumption—Signijsicance of absence 
of words ‘shall presume’ or ‘may presume in s. 47 
—S8.47 explained, 
. Though the words “until the contrary is made to 
' appear” are rather appropriate to a presumption in 
the technical sense of the word, the absence of any 
word like “may presume” or “shall presume" in the 
_ section is very much significant, and the discovery 
' of the instruments ot gaming in the place ona proper 
search which is contemplated by the Act, would be 
‘gn evidence not only to prove the existence of these 
instiuments in that place, as an element to constitute 
s common gaming house, but it would be an evidence 
-on the other pomt also, as regards the making of 
profit or gain by the owner or occupier, eta, ot the 
place, although according to the ordinary law, ıt 
cannot be treated as an: evidence of the other fact, 
When the prosecution relies upon s. 47, Oalcutta 
Police Act, the accused can certainly explain away the 
whole circumstances and “show the contrary” as the 
section lays down, If the explanation is sufficient, 
the evidence practivally loses its force; if, on the 
other hand, no explanation or evidence to the con- 
trary is coming from the side of the accused, a duty 
is cast upon the Court, to weigh and appraise the 
evidence in the best manner possible, and he may, if 
he thinks proper, convict the accused on evi- 
dénce, though he is not bound to do so. ABDUL LATIF 
v. EMPEROR Cal, 974 
Carrlers+-Converston—Shipping—Delivery of goods 
free alongside veasel-——Mate's recetpt to be exchanged 
for bill of lading~ Goods shipped by broker in 
name of Export Company—Llasstng of property— 

Seller's lraen—Isauing buli of lading without Mate's 

receipts—Ship-owner's liability for damages for 

conversion. 

Prima facte on a sale of unascertained goods the 
property in the goods passes when goods answer- 
ing to the contract description are unconditionally 
appropriated to the contract with the assent of 
the buye:, whichin this connection does not mean 
expressed assent, but simply that the eppropria- 
tion has been made in the manner contemplated 
by the parties. This prima facie rule may, how- 
ever, be varied by the te:ms of the contract, or 
even by a reservation made by the seller in the 
act of appropriation. The general rule is that the 
property passes when the parties intended it to 





pass. 

A Oommon Law lien is possessory and depends 
On possession, but it also piéesupposes that the 
property in the goods has passed. A person cannot 
have a hen on his own ; 

The Mate's receipt is not a document of title to 
the goods shipped. Its transfer does not paes pro- 

riy ın the goods, nor ıs its possession equiva- 

t to possession of the goods. It is- not con- 
clusive and its satements do not bind the ship- 
owner aB do the statements ina bill of lading 
signed within the master’s authority. It is, how- 
ever, prima facies evidence of the quantity and con- 
dition of the goodereceived and prima facte it is 
_ the recipient or possessor whois entitled to have 
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the bill of lading issued to him. But if the 
Mate'’s receipt acknowledges receipt from a shipper 
other than the person who actually receives the 
Mate’s igs + andin particular if the property 
is in that pper, and the shipper has contiacted 
for the freight, the shipowner will prima facie 
be entitled and indeed bound to deliver the bill 
of lading to that , R. 

a is rid generally that eg 

negotiable instrument in the sense that a 
of Exchange 18, and that the transferee of a bill i 
lading does not get a better title than his trara- 
feror. But while that is true of title in law. it 
cannok be asserted in regard to equitable Lights 
The legal right given by a possessory lien can 
indeed be distinguished from the general legal 
property in a thing. An illustration of an equit- 
able right which is defeated by the transfer of 
a bill of lading to a bona fide indorses for value 
is the right of stoppage in transitu. 

The bills of lading are frequently issued with- 
out Mate’s receipts against an indemnity. such 
an indemnity is a common commercial precau- 
tion in use all over the world whenever bills of 
lading are issued without Mate's receipts, and no 
sinister inference can be drawn from its being 
taken 

On May 4, 1926, the brokers entered into 
three contracts with three mills respectively 
for the purchase of 230 bales. On the same 
day they sold the same quantity of 930 bales to a 
certain Export Oompany, carrying on business 
in Oalcutta. The conditions of all the contracts 
were identical. Clauses 3 and 4 of thg terms 
were “3. Payments to be made in oash in ex- 
change for delivery order on sellers or for Rail- 
way receipts or for Dock receipts or Mate's 
receipts (w Dock’s receipts or Mates’ receipts 
areto be handed by a Dock or ship's officer to the 
seller's representatives)”. "4. The buyers hereby ack- 
nowledge that so long as such Railway 16Ce1pts or 
Mates’ receipts (whether in sellers’ or buyers’ name) 
are in possession of the sellers, the lien of the sel- 
lers as unpaid vendora subsists both on suah 
Railway receipts or Docks or Mateg' receipts 
and the goods they represent until payment in 
fall.” Delivery free alongside export vessel in 
the port of Ualcutta was stipulated. The Export 
Company in due course had engaged freight trom 
the ‘ship owning company, the appellants, The 
terms of the engagement were taken as evidence 
by a document called a shipping order from 
the appellants’ Oalcutta branch to the bh p's 
Officer. It was there stipulated that the govde 
should be sent alongside on notice, that freight 
was payable ın Ualcutta and that the receipt of 
cargo issued by the ship (that is the Mate's receipt 
must be exchanged for bill of lading. On May 4 
1946, the Export Company gave shipping instruo. 
tions to the brokers, the respondents, which they 

ssed on in the same terms to the thres mulls 

n May 17 and 18, 1926, two of the mills sent 
alongside certain parcels to the two vessels 
which were owned by the appellants, who 16- 
ceived the parcelsin accordance with the shipping 
engagment between themselves and the Export 
Oompany, and issued Mate's receipts as presented 
to them tor signature by the mills ese receipts 
were severally delivered to the mills’ sircars, who 
had tendered with the goods.a request to the 
steamer in the following terms: “Please recelye 
on- board- from the above mills the undernoted 
gooda, shipping documents for which have been 
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taken out in the name of the Export Co., 
and had the Mates receipt to our sircar,’ 
In three cases on the same day ae ‘the Mate'a 


recsipts were severally given andin one cases on 
the following day, the appellants issued the respec- 
tive bills of lading describing the goods as 
shipped by the Export ,Oompany and deliverable 
to order at Kobe, without the Mate’s receipts 


being given in Exchange, buta letter of gurantee. 


or indemnity was in each cass taken from the 
Export Company by the appellants, At these several 
dates the respondents were not themselves in pos- 
session ofthe Mate’s receipts which they obtained 
from the mills a few days later against payment. 
When they thus 
tendered them to the Export Oompany, who de- 
faulted in payment. Thereupon the respondents 
on May 27, 1926, gave notice in writing to the 
appellants that they had an unsatiefied lien or 

im “for the price and were entitled to retein 
the relative Mate's receipts, and that bills of lading 
must not be issued by the appellants until Mate's 
réceipts were surrendered tothem. By that time, 
however, the Export Company, having the bills of 
lading in their possession, had re-sold the goods 
to purchasers in Japan and had drawn Bills of 


Exchange for the price on the purchasers, These” 


Bills af Exchange they had discounted with a bank 
and had endorsedto them by way of security the 
billa of lading. On June 1’, 1926, the respondents, 
as they could get no satisfaction from the Bx- 
port Company and as the appellants replied that 
they had passed bills of lading on the shipper’s 
(that is,the Export Oompany’s) own” letter of 
guarantees and referred the respondents to the 
shippers, iseued their writ, claiming - payment of 
the price from the Export Uompany and damages 
from the appellants. due course the vassels, 
proceeded to thei: déstination, and the goods 
were delivered at Kobe on ` presentation of ~ the 
bills of lading. The respondent brokers claimed 
damages as in tiespass or conversion. It was 
said that the direction in the mull’s document 
that the receipts were to be given to the miills’ 
| gircars amounted to sufficient notice, especially when 
coupled with the” course of business in the trade 
according to which payment 18 to be “made 
against the Mate’s receipts, which thus constitute 
a soit of security: : 

Held, (4) that the sale being free alongside, the pro- 
perty prima facte passed when the goods were 
appropriated by delivery alongside in implement 
of the contract. Clause 4 imported that notwith- 
standing ol. 3 the property had passed when the 
goods weie delivered slongside, that is, placed in 
possession of the shipowners. The result was that 
the sellers had parted with both property ‘and 
bee age “Lien” must, therefore, be used ina 

ifferent sense, as meaning either’ an equitable 
lien or a hypothecation orthe Common Law right 
or licence to resume possession. The result was 
that the sellers had, after delivery alongside, 
nothing left except theequitable charge which is 
only enforceable by equitable remedies against the 
buyers or person taking with notice of the equity, 
or a licance to 1esume possession which 18 personal 
or contractusl as between the sellers and buyers. 
In neither’ case was there left to the selleis a 
OQommon Law or possessory lien, which if 16 exated 
would -have been a right in the nature of pro- 
perty and wouldhave supported an action in 
conversion or trespass, i 


(ji) that as the receipt itself acknowledged ship- ` 
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ment by the Export Oo., the mere direction to give 
the receipt to the mills sircar was too obscure 
and ambiguous to countervail the clear recogni- 
tion of property in the Export Oo. i 

(iii) that under all the circumstances of the case 
not only was there no timeous express notice to 
the appellants, but there was no ground for im- 
puting implied notices. The case must be regarded 
as one in which shipowners who for their own 
protection stipulated with the shippers that bills 
of lading were to be given in exchange for 
Mate's receipts, waived that provision, and witb- 
out notice issued bills of lading to the named 
shippers and owners of the cargo. It would impose 
an unprecedented burden on shipowners if under 
such circumstances they were held responsible 

Civ) that the equitable lien or personal license which 
was all that remained with the respondents when 
the goods were delivered to the ship, did not 
affect the transferee of the bill of lading so as to 
found a claim for conversion, though it might 
indeed found a claim for breach of contract against - 
the Export Company, or a claim for equitable’ 
relief against them or any assignees subject to 
the same equities, a category which wonld not” 
include the- appellants. Nippon Yosen KAISHA v. 
RAMJIBAN SEROWGBR j 564PC 
C. P. Debt Conclillation Act (H of 1933), 8. 7-A 

—When 3. 7-A does not apply Otvrl Court has 

jurisdiction to consider whether Board acted wih 

risdiction or not. f 
hen s. 7-A ofthe O P. Debt Conciliation Act, 
does not apply, the Oivil Courts have jurisdiction 
to consider whether ths Board acted with juriadic- 
tion or not in any particular matter. KANHAIYALAL 
v. GOVINDA TUKARAM KUNBI Nag. 962 
-— 88, 7-A, 8— In case of minor, Board and 
parities to follow procedure in 0. XXXII, Oivi 

Procedure Code (Act V of 1908), under r. 47— 

Manor, +f effectively represented mere omission 

to record order appotnitng guardian. is mere 

irregularity. ae 

Under r. 47 ofthe Rules framed under the O. P. 
Debt Conciliation Act, 1983, in the case of a minor, 
the Board andthe paitiea concerned have to follow 
the procedure laid down in O. XXXII ofthe Code 
of Oivil Procedure. If, however, a minor is effec- 
tively represented in the proceedings then a mere 
omission to record a formal order of appoiutment of 
a guaidian 18 an irregularity in procedure and the’ 
proceedings will not be a nullity anless prejudice 
to the minor 1s shown by reason of thatdefect in 
piocedure. : 

A minor cannot be said to be properly represent- 
ed unless there has been a proper and tormal order 
of appointment, Such orders cannot be made behind 
the back ofthe proposed guardian. It is necessary 
in all such cases that the guardian should consent 
to it and, therefore, unless the Court is‘ satisfied 
that the person mentioned is 1eady and willing to” 
accept the ofice of guardian, mere notice to appear, 
which 18 ignored, would not be effective in securing. 
the representation of a minor. KANHAIYALAL v. 


Govinpa Tukaram KUNBI Nag. 962 
-a 8. 8— Application to Board by debtor 
. mentioning mother as guardian of ore of three 


joint promisees—Notice tasued to mother under 

8, 8'(1)—Notice ignored—Order under s. 8 (2) ‘dts- 

charging ninor'a share in debt—Held, order was 

without jurisdiction. 

Where,a debtor made an application to the Debt 
Conciliation Board and in his application mentione 
the mother asa guardian of one of the three joint 


~ r ” a. * s 


Vol. 174] 
C. P. Debt Conoillation Act—concld. 


promisees of a pro note executed by him and the 
Board issued notice to her for filing statement under 
s. 8 (1) without making proper and formal appoint- 
ment, and on such netice being ignored an order was 
paesed under s.8 (2) discharging the share cf debt 
of the minor: | 

Held, that there was no representation of the 
minor and he was prejudicially affected. The action 
of the Board was without jurisdiction and not a mere 
irregolarity in procedure. Kanparya Lat v. GovInpa 
TUKARAM KUNBI Nag. 962 
—ss, 8 (1), 15—Debt Conciliation Board, 

when can say debt has been duly discharged— 

Compliance with s. 8 (1)— Board saying claim waa 

hp ra of—Suit to recover amount, +f 

Fred. ` 

A Debt Conciliation Board has no suthority to 
say that a debt is deemed to have bean duly die- 
charged except where the creditor has failed to 
comply with the provisions of s. 8 (1) ofthe O P. Debt 
Qonciliation Act. There is no provision in the 
Act under whicha Board is entitled to say that 
the claim is dismissed. When a creditor refuses 
to accept a reasonable offer, the Board can deal 
with the matter unders. 15 and where there has 
been compliance with the provisicns of s. 8 (1), 
the Board cannot say the claim is dismissed. Con- 
sequently, where the Board says it has dismissed 
the claim, a suit torecover the amount is not barred. 
SARUPOBAND BHROLAL PARWAR v. BARHLAL ' 


Nag. 991 (a) 

c. P. Tenancy Aot (lof 1920), ss. 6, 105— 
Revenue Oficer fixing price of absolute OCCUPANCY 
holding under 8. 6—Whether conclusive — Pre- 
emption by landlord, whether independent of rights 
of mortgagee—Price fixed by Revenue Officer, if 
can be challenged in Civil Court—Price fixed in 
absence of mortgagee of holding—His order, legality 
of -Remedy of mortgagee—Mortgage security shifia 
on pre-emption price—His suit to recover holding, 
propriety of— Mortgagee, tf without remedy— Gimi 
Court; powera of—Interpretattion of statutes— 
Statute ousting gurisdiction— Construction—Adris- 
abtlity of amending Tenancy Act, to make tt 
imperative for Revenue Offer to tssue notices on 
incumbrancer, before fixing price under s. 6, pointed 





out, 

The value of the absolute occupancy right free 
from incumbrances as fixed by the Revenue Officer 
is conclusive. Section 6 (4) (e), O. P. Tenancy Act, 
gives the landlord a substantive right of pre- 
emption when an absolute occupancy holding is 
sold in execution of a decree obtained by any 
person other than the landlord That right is 
independent ofthe right of any mortgagee of the 
tenant might and is paramount. In addition to 
this, the value of the absolute occupancy holding 
as if if werenot mortgaged or charged as fixed 
by the Revenue Officer 1s conclusive and cannot 
be we in Oivil Qowt in view of s. 105 (a) 
of the ©. P. Tenancy Act, 1920, unless ıt is 
clearly shown that either the 8 D. O. had no 
juriediction to fix the price or that the procedure 
followed by him was flagiantly illegal. Section 6 
does not provide for notice to the encumbrancers 
and ıt is, therefore, not imperative on the officer 
to give any notice to them. His order, therefore, 
cannot be declared illegal because he omits 
to do what the law never imposed any obligation on 
him to do. ; | 

Where a tenant mortgages an absolute occupancy 
field and that’ field is subsequently sold to 
poother creditor and the sale is pre-empted by the 
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landlord, the original security gets converted into 
the pre-emption price so that the mortgage ıs 
lifted from the land and becomes attached to the 
pre-emption price. In these circumstances, the sale 
of the holding in pursuance of the final decrea 
for sale in the mortgage suit cannot convey any 
interest in the holding to the mortgagee purchaser, 
Consequently his suit to recover the holding is 
obviously misconceived. 

Statutes ousting jurisdiction of the Civil Courts 
must be very strictly constiued. The Qyyil 
Courts must be presumed to have powers except 
to the extent that they have been taken away 
expressly by some statute. It must be presumed 
that the Legislature does not alter the law beyond 
what it explicitly declares either by express 
words or by necessary implication 

But the Oivil Courts are not powerless to administer 
proper relief to the mortgagees in the circumstances 
where the Revenue Officer fixes the price as if there 
were no incumbranceson the land. The Revenue 
Officer has notbeen given any spesial powers to dis- 
tribute or dispose of the deposit of the amount of 
the purchase money fixed by the Revenue Officer 
made by the landlord, under 6.6, O. P. Tenancy 
Act. .Any order passed by the Revenue Officer in 
this behalf les beyond the scope of the special 
powers ofthe Revenue Officer and consequently 
s. 105 (a)of the O. P. Tenancy Aot, will not 
operate to deprive the Civil Uourts of their indig- 
putable jurisdiction to direct how the sum de 
posited bythe landlord should be disposed of, Any 
order affecting the disposal or distribution of the 
lee made by the Revenue Officer ia, therefore, 
liable to be reviewed in Oivil Uourts as to itg 
legality, in view of the ascertamed rights of the 
several claimants. The mortgigee, therefore, has 
only one alternative remedy, that is, to recover hig 
mortgage debt from the pre-emption price which 
he, in fact, ought to have claimed in his mortgage 
suit, The question is whether he is entitled 
to that relief in his suit which purports to be nna 
to recover possession. He must be given such relief 
as he is found entitled to get onthe facts proved 
in thecase The fact that he failed to ask for a 
decrees against the pre-emption price in hig pre- 
vious suit cannot preclude {from recovering 
that money which 16 only a security substituted 
for land. He would have the same right in respect 
z e sum as he would have in respect of the 
and. : 

To obviate unnecessary litigation in Civil Courts 
the Legislature may well consider the advisability 
of making it imperative on the Revenue Officer to 
issus notices to all encumbrancers and others in- 
terested in the tenant right’ To pass an order 
behind the back ofthe person who is to be affect- 
ed by 16, is contrary to the fundamental rule of 
audi alteram partem. The inequity is all the greater 
when the party 18 deprived of his Common Law 
right of 1ecourse to Oivil Courts as s, 105 (a), O. P. 
Tenancy Aot, does. It is true that the order is 
capable of being set aside on proof of fiaud and 
collusion, but it is by no moans easy to prove fraud 
and collusion, RAMKARAN v. SURAJMAL Nag. 762 
Chota Nagpur Tenancy Act (VI of 1908) s. 4 

—Co-sharer thicadar tnducting defendant on. land 

without consent of others—Whether non-occupancy 

raiyat—Defendant continuing on land even after 
expiry of thica lease—Landlord setiling land in 
plaintiff —Sutt by plaintıf for ejectment and 
posseaston-—-W hether should prove possesion within 
12 years of susi, 
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«Under Ohota Nagpur Tenancy Act non-ocoupancy 
rights can arise only in the case of a holding which 
means “ parcel or parcelsof land” which 1s the 
subject-matter of a separate tenancy and not an 
undivided share Where a pereon is inducted onthe 
land by one of the co-sharer thicadars, without the 
consent of others, he is not a non-ocoapancy rarya. 

And where the defendant has been so inducted 
during the currency of a thica leaseand the de- 
fendant continues on the land even after the expiry 
of the thica lease, the position of the defendant at 
the time he occupied the land was that of a tenant 
and it is not necessary for the plaintiff with whom 
the land has been settled by the landlordafter the 
expiration of the lease, ina suit for ejectment of 
the defendant and for posseasion, to prove that he 
was in poasession of the land within 1? years of the 
guit. 

The fact that the plaintiff does not establish his own 


possession is irrevelant and whether the defendant was 


prescribing against the landlord before his induc 
tion is quite immaterial. Once he occupies the posi- 
tion of the.tenant, there is an end of the matter. 
Narayan RAM Sanu y, KARTIO SINGH Pat 207 
§.14—Tenure-holder creating sarpeshgi — 
Landlord resuming on death of such tenure-holder 
without heirs and granting sarpeshgi to another — 
Suit by new zar gidar for possession under s. 14 
— Landlord wnpleaded as defendant — Sutt held 





Where a person who was granted a tenure creates 
a garpeshgi in respect of the land andon the death 
of such tenure-holder without heirs the landlord 
resuming the land grants a sarpeshgi to another 
who sues for possession of the land from the original 
tarpeshgidar, the landlord being impleaded as defen- 
dant, thesuit is properly framed even though the 
landlord is not the plaintiff. Even ifthe landlord 
were not impleaded, the new sarpeshgidar as the 
transferee of the landlord can equally enforce the 
rights under s. 14, Ohote Nagpur Tenancy Act, just 
as much as the landlord B.AIRADAYAL BAHU v. 
JAGESHWAB BARU Pat. 627 
ss. 46 (4), 139 (4). Ses Ohota Nagpur 
TENANOY Act, 1904, s. 139, cl. (4-A) 283 
88.139, ol. (4-A), 46 (4), 139 (4)—Person 

to be ejected as trespasser must trespasser ab 

initio—Transfer by raiyat in 1901—Case, if 
comes under 8. 46 (4)—Suti to eject under-raiyat— 

Whether affected by s. 139 (4). 

What the Legislature intended to provide for the 
class of cases referred to in s 13y (4-A), Ohota Nagpur 
Tenancy Act, isthatthe person sought to be ejected 
as a trespasser is one who has gone upon the land 
with no sort of 1:ght and wastrespasser ab tnttio. 

A transfer by aratyat in 1801, that 1s before the 
Ohota Nagpu: Tenancy Act or Chota Nagpur Landlord 
and Tenant Procedure Act (as amended in 1903) 
came into force, does not come unders 46 (4), Chota 
Nagpur Tenancy Act, and the cause of action in B 
suit for ejectment of the under-ratyat, though it 
may arise after 1908, is not a cause of action in res- 
pect of a matter which was provided either by act of 
1908 or by Act of 1803. The suit, therefore, will not 
be affected by s. 139 (4), since the suit is not one 
“under the Act.” KABIR Ram v. Giro Mauro 

Pat. 283 
Christian Marriage Act (XV of 1872), 8. 4. SEE 

Ohristian Marriage Act, 1872, s. 42 195 
88. 42, 4, 77—JLarttes in position to 

contract lawful marrtage—Hridegroom taking oath 

under 8.42, and making jalse declaration as to age 
and residence of bride—Certtficate obtained and 
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marriage solemnized by Registrar—False declara- 

tion held did not make marriage void under s. 4. 

The parties to the marriage were Indian Ohristians 
and were in a position to contract a lawful marriage. 
The bridegroom took an oath as required bys. 42 
of the Indian Christian Mairiage Act, and made two 
false declarations inthe course of his statements (i) 
that the bride was of age, and (ii) that they both 
lived within the district. Asa result of this declara- 
tion, he obtained a certificate which entitled the par- 
ties tobe married. The marriage was solemnized by 
the Registrar in accordance with the provisions of 
the Act. A suit was instituted by the bride and 
her father to declare the marriage void owing to 
false declaration : 

Held, that there was no provision in the Act which 
rendered this marriage illegal by resson of, the 
false declaration of the bridegroom. The marriage 
having been solemnized by an official authorized in 
this respect, it could not be declared to be void 
under 2. 4, only because a certificate was obtained 
by false declaration owing to provisions of s. 77. 
GokuULDAS v JOHN KaNTARAJ Mad. 195 
Glvll Procedure Code (Act V of 1908), 8. 2 (11). 

Sse Hindu Law 307 
———-—-§, 2 (12). Sse Decree 288 
8. 11— Assistant Oollector, Second Class, 

deciding in 1919 on question of proprietary title 

— Whether res judicata in uent suit under 

g. 83, Agra Tenancy Act (III of 1926), involving 

same question. 

In oases arising under Agra Tenancy Act II of 
1901, the Oivil Oourts and the Revenue Courts 
had concurrent jurisdiction as regards questions 
of proprietary right where they aries between 
landlord and tenant The role of res judicata 
applicable to that class of cases is s. 11, Oivil 
Procedure Code. Unless therefore, the Uourt 
which decided the former suit was competent to 
decide not only the issue which arose inthe sub- 
sequent suit but also the subsequent suit itself, the 
decision in the former suit ofthe question of pro- 
prietary right will not be res judicata in the sub- 
sequent suiton the same question. Applying this 

e the decision of 1919 by the Assistant Oollector, 
Second Class, on the question of proprietary right is 
not res judicata in & subsequent suit under s 83, Agra 
Tenancy Act (IIT of 1926), i 6, asuit for eject- 
ment of a tenant on the ground that he has sub-let 
his holding in contravention of the provisions of 
that Act ‘Since the previous decision of 1919 by 
Assistant Oollector was a decision of a O:vil Court, 
which was not competent totry the suit under s. 42 ot 
Act LII of 1926. Sszoparedan LAL v. AAN =" 
8. 11 — Decision of Revenue Court on question 
Ja etary right under N.-W. P. Kent Act 
Ų i of 1881), whether res judicata in subsequent 

suit under Agra Tenancy Act (III of 1926), 

involving same question. 

A decision of a Revenue Gourt under N-W, P. 
Rent Act XII of 1841 on a question of proprietary 
right iano bar to the Revenue Court adopting the 
procedure under Agra Tenancy Act II of 1901, nor 
18 1ba baz to such Comt taking action under Agra 
Tenancy Act Il] of 1926and deciding the same ques- 
tion. SHEODABRSHAN LAL 9, BaLMaKUND All. 62 
— S 11—General principles of res judicata. 

Under s. 11, Oivil Procedure Code, the Oourt decid- 
ing the former suit should have been competent not 
only to decide the issue which arises in the sub- 
sequent suit but the subsequent suit itself. Where 
a Uourt has exclusive Jurisdjction to decide a question 
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its decision is binding on all Courts under the 
general principles of res judicata. For example, if 
& Revenue Oourt decides the question as to which 
_Glass atenant belongs, its decision is binding not 
only on the Revenus Court but also onthe Civil 
Oourt, though the Revenne Oourt deciding such 
` question is not competent to decide the civil suit in 
' which the question subsequently arises Section 11, 
Oivil Procedure Code, applies where the two Oourts, 
whose decisions are in question, have concurrent 
Jurisdiction 8. BODARSHAN Lato. B 





— $, 11—Res judicata — Applicability to 
execution proceedings—OConstructive res judicata. 
Ifan objection which might and ought to hav 

“been taken in the earlier execution proceedings is 

not so taken and the matter is heard and dse dod, the 

party concerned is debarred from raising it in sub- 
geqaeni proceedings. Though 8. il, Oivil Procedure 

Oode, does not in terms apply to execution proceed- 

ings, the general principles underlying the rule of 

res judicata are applicable to them and the ap- 
plicability of the rule is not limited to matters 
which were directly and substantially in issue and 
were heard and expressly decided in former execution 
proceedings, bui the principle of constructive res 
judicata, as embodied in Expl. 4 ofa, 11, 18 also ap- 
poni to such procsedıngs FIRM NANAK OHAND- 

‘Rausi Das y [BRALIM Lak. 965 

-——8. 11, Expl. iV. Sse Res judicata 777 

-——-8. 11, Expl. V, 8. 47, O. XX, r. 12—3uit 
for partition, possession and past and fu'ure 
mesne profits — Decree not giving future mesne 
profits—Subsequent sut to recover mesne profita 
from first surt or date of decree till delivery of 
possession, whether barred. 

- The relief referred toinghe Expin, V to s, Ul, 

Orvil Procedure Code, means relief arising out of a 

cause of action accrued at the date of the institution 

‘of the suit, and such xelief does not cover future 

mesne profits in respect of which the cause of action 

accrued subsequently to the suit.. Consequently after 

& But for partition and possession ot lands and 

mesne profits, past and future, has been brought and 

decided and the decree fails to award the claim to 
future mesne profits, a second suit to recover mesne 
profits from the institution of the first suit or the 

‘date of the decree till delivery of ion is not 

barred under s.11, Expl V, Givil Procedure Code. 
Where a certuin cons.ruction has been placed by 

. the Courts upon words in an Act, and that Act is 

gabsequently re-enacted in a later Act which uses the 

same words, the Legislature must be taken to have 
known of the construction placed upon theold Act 
and to have intended to adopt ıt, unless there is 
something in the 1esbol the Act which negatives such 

A conclusion, GANGADJAK (foPALRAO Dus..PANDA v. 

Spreap ANNARAO DESHPANDE Bom. 773 F B 

3S 13, 11—Foreign judgment, +f can operate 
as res judicata. 

7 Section 13, Uivil Procedure Gode, provides that a 

foreign judgment may operate-as res judtcata except 

in the sıx cases specitied in that section and subject 
to the other conditions mentioned in s. Ll. MALLAPPA 

YALLAPPA’ BANNUR v. RaGuaVHNDRA SHameao DESH- 

PANDB KH Bom 615 

— 8. 17—Applicability—British Indian Courts, 
if can pass decres in respect of property in Berars. 
Section 1/, Oivil Procedure Oode, cannot give a 

Court jurisdiction unless the defendants are in pos- 

session of some property within the jurisdiction of 

that Court. , 

- Apploation of s. 17 is limited to Courts in British 
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India and ina foreign territory. The Berars are 
foreign territory and the Oourts in British Indias 
have no jurisdiction to pass a decree in respect of 
roperty in the Berars which is a foreiga territory. 

he faot that the Civil Procedure Code, applies in 
the Berars under the Foreign Jurisdiction Act 
makes no differance. Karusinea KUSHANSING v. 
NARSINHA RANGRAO PATIL Bom. 116 
— 88. 20, 23, 151—Leave under s. 20 (b)— 

No notice to opposite party—Objection, if can be 

heard under s l31l—Proper remedy for opposite 

Party. 

Where without issuing noticeto the opposite 
party, leave under s. 20 (b), Oivil Procedure Oode, 
1s granted, objection against such leave cannot be 
heard by the Court under its inherent jurisdiction. 
The opposite party can approach the Uourt for an 
order under s, 33 (3), which is a proper remedy 
for him. Buaawan Dass v. KISSAN Quanp 

Pesh. 815 
8.38, Sga Oivil Procedure Code, 1908, 

B. 41 12 

~ 8. 39—S.39, whether permissive or mandatory. 

The provisions of s. 39, Civil Piocedure Uode, are 
Pa and not mandatory, Even if there has 

a valid assignment of a decree, it is still quite 
open to the Court to exercise a discretion in sending 
the application to another Court whether or not the 
conditions set forth in s. 39 obtained. Messes. H.N. 
Dorta & Oc. v. TARUBALA Dasa Gal. 936 
88.41, 38— Lransferee Court dismissing 

execution and directing that decree Court should be 
informed—Decree-holder applying to decree Court 
for transfer of decree to another Court—Certtficate 
of order of executing Court dismtssing execution 

attached — Whether sufficient compliance with 8. 41 

— Decree transferred to Deputy Commissioner of 

Garo Hills— Deputy Commissioner principal Court 

of civil surisdiction—Provistona in Civil Procedure 

ode relating to execuitton in operation in that 
district — Jurisdiction of decree Court to transfer 
decres for execution to such district—Oourt of 

‘Deputy Commissioner of Garo Hulls, whether 

“Court” within 8. 38, 

Where a transferee Oourt withdraws the attach- 
ment order, dismisses the execution cass and directs 
that the Uourt passing the decree, should be informed 
accordingly, aud the deores-holder apples to the 
decree Ovurt for an order directing the transfe: of 
the decree tyrauvother Uourt for execution, and attaches 
tothe petition a certified copy of the order of dismissal 
of execution, there ig sufficient compliance with the 
requirements of s 41, Oivil Procedure Oode. 

And where the decree was subsequently transferred, 
upon the petition of the decree-hoider, tothe Deputy 
Oommussioner of Garo Hills which was aScheduled 
District und where some of the provisions of the 
Oivil Procedare Uode, relating to execution were in 
operation and the Deputy Uommussioner was the 
principal Ooart of civil jurisdiction : 

Held, that it was not necessary that the whole of 
Oivil Procedure Code, should be in operation inthe 
District and that the transferring Oourt had jurisdic- 
tion to transfer the decree for execution to the Oourt 
of the Deputy Oommussioner of the Garo Hills, 
which was a “Oourt’” within the meaning of a. 38, 
Civil Procedure Code, KRISANA Peosanna LAHIRI v. 
Sarosini DBBI Cai. 12 
—_—-—88, 44, 13—Foreign judgment—Enforcement 

of, tn Britisa India — Necessury conditrons for 

extra-terrtiorial validity— Oourts in India, if 
can sit over sn appeal over foreign judgments. 
-- A foreign judgment as such has no operation in 
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-British India. ‘The only way in which a foreign 
judgment can be enforced in British India is hy 
bringing an action upon it and/or by executing the 
foreign judgment in certain specified cases under 
_8 44, Oivil Procedure Code. Before a foreign judg- 
ment can be regarded as having extra-territorial 
validity, at least one of the following conditions 
must be satisfied: (1) The defendant should be a 
subject of the foreign country. This is based upon 
the ground of allegiance, which involves an obliga- 
‘tion to comply with the judgments of the Oourts of 
that country ; (2) the defendant was resident in the 
foreign country atthe time when the action was 
begun against him; (3) the defendant was served 
with process while temporarily present in the 
foreign country; (4)the defendant in his character as 
plaintiff in the foreign action himself selected the 
-forum where the judgment was given against him; 
(5) the defendant voluntarily appeared ; (6) the de- 
fendant had contracted to submit to the jurisdiction 
of the foreign Oourt. 

Ordinarily it is not open to the Courts in British 
India to sitin appeal over a foreign judgment, and 
the Courts cannot r to recognize a foreign 
judgment because it proceeds on grounds which would 
not be adequate in British India, unless it offends 
against the rules under s. 13, Oivil Procedure Uode. 
The law on this subject inthis country is more 
elastic and wider than thatin England, and this is 
clearfrom cl (b), of s 13 of the Code, Under thit 
clause the Gourt in this country have a right to 
examine the judgment to seo whether it has been 
given on the merits. MALLAPPA YRLLAPPA BENNUR v. 
KAGHAVHNDRA §34MRAO DESHPANDE Bom 615 
m 88. 44, 13—Foresgn judgment—J udgment in 

conflict with international law—E fect in India. 

A foreign Judgment, which totally disregards the 
comity of nations or which knowingly and perversely 
disregards the rights given toa British subject by 
the law of his country, will not and cannot be held 
to be of any effect in India, MaALLAPPA YELLAPPA 
BENNUR p. RAGAAVENDRA 8aamMeao DESHPANDE 


55 Bom. 615 
g, 47, 
- Ben Agra Tenancy Act, 1926, ss. 3(14),249 481 
Ser Oivil Procedure Oode, 1908, s. 11, ExpL V 
; 773 FB 
San Res judicata 295 


mm, 47 (1)— Applicability where parties are 
both judgment-debtors and decree-holdexs. 
Sub-section (1), s. 47, Civil Procedure Uode, shoald 

not be restricted to parties ranged against each 

other on opposite sides The principle, would also 
apply, where the parties are both judgment-debtors 
and decree-holders An appeal lies from an order 
under the section and where the parties are both 
decree-holders and judgment-debtora at the same 
time, even second appeul lies Is-ar Dass v. BHANA 

Ma Lah 862 

~————-~-8. 49—S. 49, scope— Application by trans- 
ferea of decree for its transfer to other Court for 
execution—Court to which application is made, 
if can go into question of equities under s. 49. 
Upon an application by the transferee of a decree 

for the transfer of the decree for execution from one 

.Couitto another, the question whether a set-off can 

be taken into consideration or not canonly arise at 

the time when a decree is actually being put into 
execution. Therefore the ‚Court to which the sp- 
plication for transfer is made cannot go into the 

* question of equities under s 49, Civil Procedure Code 

and dismiss the application on such ground as the 

decree is actually put into execution Court if at all 
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the decree is transferred H. N. Dutra & Co. v, 





TARUBALA DASSI Cal. 936 
s. 49, O XXI,r. 16—Decree in partition 


suit in plaintiff's favour — Plaintif executing 

indenture in favour of solicitors for thetr costs— 

Certain sums recoverable from defendants under 

decree purported to be assigned by indenture—Held 

on construction indenture did not amount to 
assignment of decree—Solicitors held could not apply 
for transfer of decree for execution as assignees. 

Plaintiff obtamed a decree ina partition suit. 
He executed an indenture in favour of the solicitors 
for satisfying the costs which rae had incurred in 
the suit. It purported to assign full benefit in certain 
sums recoverable by the plaintiff from the defen- 
daats under the decres in the partition suit. e Upom 
an application by the Solicitors as assignees of the 
decree tor the transfer of the decree to other Oourt 
for execution : 

Held, on construction that there were no words in 
indenture which purported to assignthe decree or 
which could be properly regarded as an assignment 
of adecree, nor werethere any words assigning the 
Other decress enumerated in the document or any 
of them What the document did was to assign the 
benefit of a debt due from the defendant to the plain- 
tiff. The solicitois therefore could not apply for the 

H. N. DUTTA & 
Oo, v. TARUBALA DaAH8l Cal. 936 
————8, 51. EB Execution 692 
8. 51 — Haerution, forms of— Rights of 
decree-holder—Appotntment of Receiver by consent 
order as equttabie form of executton—Decree- 
holder, if can proceed against property not subject 
to such order. 

There is no reason why the decree-holder should 
not take out any or ali the forms of execution 
which the Code of Oivil Prccedure entitles him to 
pursue against various items of the judgment- 
debtor's property, treating the appointment of Re- 
caivers where they are appointed by consent order 
asa form of equitable execution, there is no reason 
why the decree-holders should not proceed against 
the properties which were notthe subject-matter 
oftheorder appointing Receivers. Bayam BUNDBE 
SINGH v. DHIRENDRA Nata OHANDBA Pat. 34 
s. 51, proviso, cl. (p)— Judgment-debtor 

after decree selling his property and getting con- 

sideration but not paytng decretal amount— 

Liability to be detained in civil prison. 

Where after the passing of the decree the judg- 
ment-debtor sold his property, reosived the consi- 
deration but did not pay the decretal amount or a sub- 
stantial pait thereof: ea 

Held, that cL ib), of the proviso to s.51, Oivil 
Procedure Code, came into play and the judgment- 
debtor was liable to be detained in civil prison. 
SursaN Sines Baar MURLI Sina: v. Ram Sines 
Bgar MURLI BINGU Pesh. 629 
8. 52—Operation of. - 

The principle or method of which s. 52 of the Civil 
Procedure Code 18 an expression has always been 
so operated as not to prejudice the rights tnter se of 
beneficiaries or legatees over whom the creditor has 
Priority. Monammap Kazı ALI KHAN v. MOJAMMAD 
SADIQ ALI Kuan | 977PC 
8. 55—S.55, scope—Whether provides that 

surely wil be effectue only tf bond ts formally 

executed. 

Under s. 55, Oivil Procedure Gode, all that is 
necessary 18 that security “to the satisfaction of the 
Qourt” should be furnished. It is not provided that 
the surety will become effective only: if a bond is 
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formally executed. In such cases the liability of the 
surety is determined by the undertaking that is given 
to the Court by means of the agreement or state- 
ment made by bhim and accepted by the , 8nd 
non-compliance with the undertaking renders the 
surety liable under 6.145, Fira NANK OHAND-RAMJI 





Dag v. IBRAHIM Lah. 965 
$. 60. Ses Oivil Procedure Uode, 1908, s. ne 
69 


——_——-8, 60 (1) (c), O. XXI, r.90 (as amended 
by Lahore High Court)—Objection under a 60 (1) 


(c), after sale but before confirmation—Whether: 


can be entertained, 

An objection made under a: 60° (1) (e), Civil Pro- 
cedure Code, cannot be entertained if it is first pre- 
ferred after sale but before ation of sale, ab 
such objection falls -within O. XXT, r. 90, as amend- 
ed by the Lahore High'Oourt: ALAM KHAN v. ANJUMAN 





IupapD BAHMI Qarza Lah. 26T 
8. 64 Bra Oivil Procedure Oode, 1908; 
0. XXXVII r 10 321 





8 79-—-Secretary of State doing act under 
colour of Municipal law—Whether can be sued in 
Municipal Courts. ; 
Quaere.—Whether the Secretary of State oan be 

sued in Municipal Oourts in respect of acts done under 

the colour of a Municipal law, MUHAMMAD ABDUL 

Qarvum’ 9. SRoRETARY oF State All. 505 

- 8 80— Suit against Oficial Receiver of 
estate for recorery of arrears of rent —Notice, if 
necessary. 

No notice under s8. £0, Civil Procedure Code, is 
necessary in«a snit against an Official Receiver of 
an estate for recovery of arrears of rent as the omie 
sion of the Receiver to pay rent is not an act puri 
porting to have been done by him in his official 
capacity DEBENDRA Natu Roy UHOUDHURY v OFFIOIAL 
RECEIVER Cal. 576 
s. 80, O. Vil, r. 11 (d)—Secretary of Slate; 

one of defendants —No mentir in plaint that 

notice under s. t0 is sent—Plaint, if should be 
dismissed — O. VII, r. 1L id), if covers non- 
compliance with a Blas a ground of rejection— 

Secretary of State merely pro forma defendant— 

His name, when can be struck off without rejection 

of entire plaint. 

Section 80, Civil Procedure-Ocde, applies to all suits 
in which the Secretary of State is a defendant and 
its provisions cannot be relaxed where he happens 
to be only one of the defendants Inthe absence of a 
statement thata notice as required by the section has 
been issued to him, the plaint -ia fective and is 
liable to be rejected- ag “a whole under O. VII, r. 11 
(4. Non-compliancé with s. 80'isa ground covered by 

. VII, r, 11 (d): 

Where no relief is claimed against the Secretary of 
State, he being made mefely'a pro forma defendant 
and’no notice ig sent’ uiider s £0, his name may be 
ixpunged and the sait allowed to proceed’ against the 
others. But where such a‘course 1s not possible without 
material change'in thé nature of tlie suit, the caube of 
actionand the relief sought, the proper coursé“is to 
reject the plaint as barred by s. 60. BALDRO PRASAD 
v. Suxar BINGA | Pat 358 

— 88. 86, 87-—-Suit against Prince—Oontract 
between plaintif and Engineer-in-Ohief of Baroda 

State Ratlway—Sutt on’ contract against Hngineer- 

in Ohief—Suit held im reality against Prince— 

Railway held not Oorporation- under assumed 

namé—No certificate having-been obtained undir 

es, 86, 87, suit, held not maintainable: _ 

. Sections 86; 87, Civil Procéduré Oode; relate to an 
mportant matter of public policy in India and the 
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express' provisions contained therein are imperative 
and must be observed. 

The contracts for supply of sleepers were made in 
Baroda between the plaintiff and aM who si 

“the contracts as “ Manager and Engineer-in-Ohief, 
Baroda State Railway.” The plaintiff filed his suit 
in the Court of the Subordinate Judge of Agra, 
claiming for the balance of the price of the sleepers’ 
supplied plus~retrenchment money, and damages for 
failure to take! delivery of- the remainder of the 
sleepers and wood. he written statement was 
signed by the then manager and LEngineer-in- 
Chief of the said’ Railway. It contained many de- 
fences including the following plea, “the suit not 
having: been filed against the proper party is not 
maintainable; tha defendant Railway is owned by 
H H., the Maharaja Gaekwar of Baroda, 8 Sovereign 
Prince, and is managed by His Highness’ QGovern- 
ment; the claim against’ the Manager and Engineer- 
in-Chief of the defendant Railway who is only a paid 
servant of the State ia bad in law”. The Subordinate 
Court and also the High Court held that the defendant 
Railway was a Oorporation, of which H. H. the Gaek- 
war wasthe owner who carried on business under 
an ‘assumed name and that the suit, therefore, could 
be instituted sgainst-that assumed name withoat 
in any manner infringing the provisions of s. 86 
of the Oivil Procedure Code, and that the case was 
governed by O. XXX, r. 10: 

Held, that H H. the Gaekwar wga a Sovereign 
Prince within the meaning of ss 86 and 87, Oivil 
Procedure Code, and that no certificate having been 
obtained as provided bys. 86, and further that no 
such certificate could have been obtained as none 
of the conditions sontained in s. 88 (2) (a), (b) and 
(c, were applicable to this case, the suit could not 
be maintained : 

Held, also that a notification of the State which 
was under the heading “ Supreme Court “ No. 77 of 
1921-92, dated April l8, 1922, was no more thar a 
direction regulating the procedure.as to suits relat- 
ing tothe Railway Administration and the working 
of the State Railway in Baroda. It provided that 
such suits in Baroda were not to be regarded ag 
suits against the State but were to be considered as 
other suits and it gave directions as to the Courts 
in Baroda in which the said suits might be insti- 
tuted. The notification related to the State of 
Baroda only and was merely a piece of internal ad- 
ministration with respect to the Oourts in Baroda 
in which the suits therein referred to wereto be 
instituted, and the procedure to be adopted in con- 
nection therewith. The notification, afforded no 
evidence whatever that H. H. the Gaekwar intend- 
ed to make the Railway Administration a legal 
entity or to establish it as a Corporation: 

Held, further that the suit was in reality, though 
not’ in form, a suit against H H. the Geakwar of 
Baroda and if the judgments of the Courts in India 
were allowed‘to stand, they would have far-reaching 
results and‘might have the effect of nullifying the 

provisions of ss. -86 and 87, of the Oivil Procedure 

Oode, which are mandatory and provisions of which 

could not be waived by allowing the defendant 

Railway to defend the suit on its merits and to pro- 

duce evidence and take the chance of getting a judg- 
ment in hisfavour, when in factthe written state- 
ment contained the plea that thé suit was not filed 
against the proper pary and was not maintain- 
able, GABEWAR BARODA STATH RAILWAY v. aria 
Ha 
: —-§, 9'2, SEH Succession ‘Act, 1925, 8. ere 
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8. 92— Consent of Advocate-General given— 
Suit instituted — One of several plaintiffs, if can 

, file appeal, 
here the consent in writing of the Advocate- 
General or Collector has been given toa suit by 
three persons as plaintiffs, the suit cannot validly be 
instituted by two only. The suit, as instituted, must 
conform to the consent On theother hand if the 
three presons join as pleintiffg and two of them die 
pending suit, the suit does not become defective or 
incompetent. There is no provision whatever in the 
Oode af Civil Procedure for recourse being had to the 
Advocate-General or Oollector during the course 
of a suit or of any proceedings in appeal As 
sub-s. (2) of s. 92 of Civil Procedure Oode suficient- 
ly showa the consent in writing is a condition of the 
valid institution of a suit and has no reference to 
any other'stage. When once validly instituted it ie 
a representative suit subject to all the incidents 
affecting suits in general and representative suits in 
particular. There the persons who have instituted 
the suit with the leave of the Collector cannot be 
deemed to be one plaintiff, andone of several plain- 
tiffs in such a suit can appeal on the same terms 
ana conditicns as are applicable to suits in general., 
ALI BEGAM v. BADR-UL-ISLAM ALI KHAN 870PC 


—8.92—Dharmadayam grant—Inam register 
showing grantee ag dharmakarta—Grant subject to 
condition of tope being preserved and produce 
applied to charity — Evidence that tope was utilized 
as place of shelter Pk vallagers' cattle and way- 
farers—Grant held was public charitable trust 
and 8.93 applied. 

Tope tnams are a familiar class of charitable 
grants made by ancient rulers for the benefit of the 
public or a section of the public, for example, the 
villagers of a particalar locality. 

‘The suit pfoperty was a ‘tope’ inam. A reference 
to the tnam-‘fair 1egister showed that the grant was 
a dharmadayam grant and the grantes was described 
therein as dharmakariha. The grant was subject to the 
condition of the tope being preserved and the produce 
applied to charity. The evidence also showed that 
this tope was being utilized asa place of shelter for 
the villagers, for the cattle and for way-farers : 

Held, that both from the nature of the grant and 
from the enjoyment in regard thereto, the suit prop- 
erty must be intended to have been dedicated to the 
use of the public, i.e., the villagers and way-farers 
who resort thereto during the course of their travel. 
The s. 92, Uivil Procedure Code, therefore, applied 
to it. PANOsUMARTEI APPAMMA v. MADAMANOHI 
‘BHUJANGARAYUDU Mad,199 


——~-~8 92—Scheme suit—Decree settling scheme— 
Court, tf can be called upon in execution to make 
scheme work. 

When once a decree settling a scheme has been 
passed in a suit for scheme under s.9', Civil Pro- 
cedure Code, the Oourt has done its duty and is not 
to be called upon in the execution department to 
make the scheme work, RAMANATHAN QHBTTIIAR v. 
SUNDARESWARAL DRVASTHANAM Mad 934 
s. 100. Sez Civil Procedure Oode, 1908, 
- O XLI,r.il 159 
8.104, O. XLIII, r 1—Order on application 

for appointment of trustees for Hindu cemetery is 

not judgment and ts not appealable— Appeal— 

Judgment. 

An order made upon an application for appoint- 
ment of new trustees for the Hindu cemetery is 
PeT an order merely and is not within the defini- 
tion of judgment, Such order, 6, is not ap- 
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pealable 
PILLAY 


HURRY KRISHNA 
Rang. 35 

8 110—Appeal involving question as to effect 
of Proviso 2 to 8. 419, Income Tax Act—Amount 
of tax inrolved Rs. 3,500—-Assessee carrying on 

big business as planter — Held, question was a 

substantial question of law—Though aciual amount 

involved was Rs. 3,500, still leave held should be 
granted, 

An agsessee carried on 8 business as a planter in 
the State of Mysore. The Income-tax Authorities 
applied for leave to appeal to the Judicial Committee 
of the Privy Oouncil from the decision ofthe High 
Court, on the effect of the Proviso 2 tos 4(2%), of 
the Income Tax Act. The actusl amount of the 
tax involved in the appeal was Rs. 3,500: 

Held, that the effect and interpretation of Pro- 
viso 2 to 5.4 (2), was a substantial question of law 
oe the meaning of s. 110, Civil Precedure 

ode: 

Held, further, that though the actual amount was 
Rs. 3,500, the question would arise each year while 
the assegsee remainei in this business Therefore, 
in the end the amount of tax will be very consider- 
able and hence the application should be granted, 
COMMISSIONER OF Income Tax, Maprasv, 5, D, MATHIAS 

Mad 49188 
————~8. 110 — Leave to appeal to Privy Council— 

Questions sought. to be agitated subject of con- 

sideration by Courts over 70 years — Uniform 

decisions arrived at — Titles created on such 
decisions—-Held no substantial question of law 
involved— Case not fit for appeal. 

Under s 110, Civil Procedure Code, it is incumbent 
upon the Court in acase where the appellate decree 
aftirmed the deoree of the lower Court to be satisfied, 
before it burdens the Judicial Committee of the 
Privy Council with the hearing of the appeal, that a 
question of law fairly open to sigument, and not 
merely an alleged question of law, 1s involved in the 
appeal, 

Where the questions sought to be agitated by the 
petitioner before the Privy Council have been the 
subject of consideration by the Oourts in the Punjab 
for a period of over 70 years and the Oourts have 
arrived at a uniform decision and the predecessors 
of the petitioner were party in several of such cases 
and the titles have been created for a long time on 
the strength of such decisions, neither a substantial 
question of law arises nor is a case fit in other res- 
pects for appeal to the Privy Oouncil. AHMAD 
Moukatag v HARI Ram Lah. 265 
—8,. 110—Mod:jication of lower Court's decree 

in favour of applicant—Decree partially confirmed 

—Leave to agitate confirmed portion, tf can be 

granted. 

it would be anomalous to grant leave to appeal to 
the applicant on matters in which the High Oourt 
has concurred with the trial Court on the mere 
ground that on other matters the High Court has 
modified the decrees of the trial Court bat in favoar 
of the applicant. Suauzapr Biv RAHMAT Br 

Lah. 893 
8. 110—Substantial question of law—Sutt 
for admtnistration —Non-jotnder of all creditors 

—Whether substantial question of law, 

_ The question of non-joinder of all the creditors in 
an administration suit cannot beheld to bea sub- 
stantial question of law involved in the appeal, 
Suanzadi Br v. RAHMAT Br Lah, 893 


————-8.115. 
Ses Oriminal Procedure Code, 1898, s. oe 


MornuswamMy NAIDU v. 
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Gas Land Acquisition Act, 1894, s. 18 (1) 234 
Sse Madras Hindu Religious Endowments Act, 
1937, s. 9 (5) 841 
Sgn U., P. Encumbered Estates Act, 1934, s. 11 é 

A 73 
~$, 115, O IX, r 13—Order setting aside 
. @x parte decree under O. IX, r 13— Order, if 

revisable — Held, order setting aside ex parte 

decree amounted to material irregularity 
- The fact that an appeal lies against an order 
made under O IX, r. 13, refusing to grant an 
application to set aside an ex parte decree and that 
no appeal lies against an order granting an appli- 
cation to set aside a decres doesnot exclude the 
remedy by revision in the latter case, much more 
-restricted though the remedy by revision is. It is 
unreasonable that there should be no power to revige 
an order made, itmay be, entirely without jurisdic- 
tion merely because there is nc appeal Therefore, a 
revision application will lie against an order of a 
Judge setting aside an ex parte decree under O. IX, 
r.13, it being an order deciding a ‘case’ within 
the meaning ofs. 115, Oivil Procedure Code. 

The applicant sued for a declaration that she 
was validly divorced from her husband The dis- 
pute was referred to arbitration and extension of 
time was granted until November 20 On November 
20 plaintiff was present through her Pleader but 
the defendant was not present and the reference 
was superseded. On November 21, the oase was 
‘fixed for hearing for December 3. Again the defen- 
dant was not present and anes parte deares was 

On December 7, the defendant applied to 

ave the ex parte decree set aside alleging various 

_grounds for his non-appearance The Judge before 

whom the case then came, set aside the ex parte 

decree on ground that his predecessor had made no 

order thatthe suit was to be put down for ex parte 
hearing: 

Held, that the Judge acted with material irregu- 
larity, hia order should be set aside. ZERNAB v, 
MAHOHED HAJI ALLAHDINO Sind 572 
88, 115, 60, O. XXI r. 89—Dismissal of ap- 

plication under O. SXI, r. £9, as time-barred— 

Appellate Court holding that sale must be set aside 

irrespective of limitation, land being not saleable 

under s. 60—Court, if has jurisdiction to decide 
such questton—Reviston, if lies. 

The Court certainly has jurisdiction to decide 
whether ıt has or hag not jurisdiction to pass an 
order, and even if it decides this question wrongly, 
there is no ground for revision. 

An application under O. XXI, r. 89, Oivil Proce- 
dure Oode, to set aside the sale was made in execu- 
tion proceedings but was dismissed as time-barred. 
On an appeal therefrom the Appellate Court held 
-that the land sold being State land was not saleable 
under s €0, Oivil Procedure Oode, and the sale must, 
therefore, be set aside irrespective of the time when 
the deposit was made: ~~ ` f 
- Held, that no revision lay. The Appellate Court 
had jurisdiction to decide whether the land was 
saleable property and the Obourt did not extend 
limitation but merely pointed out that period of 
limitaticn did not apply to such cases. Even if 





the Court might have decided the question wrong- ` 


ly, it did not amount to exercising jurisdiction ile- 





gally or with material irregularity. Ma Br Br v. 
AYA Harris Rang. 691 
8. 132, Sex Lahore High Oourt Rules, Oh, 

1-B, Vol. 5 239 
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of 1208), if requires that notice of attachment 
Section 145, OMi P 
ection 145, Oivil Procedure Code, q 
down that the notice should be in ie ae 
expressly provided forin the corresponding 8 253 of 
the Code of 1888. All that is necessary under the 
Jaw now is that before the attachment actually takes 
place, the surety should have notice of the order 
directing attachment, the object being that he may be 
able to raise objections,if any, to the validity of the 
order. Where no objection of want of notice ig 
raised before the executing Court. it must be taken 
to have been waived. Firm Nanak OHAND-RAMJI Das 
v. IBRAHIM Lah. 965 
s. 149, Sch. Il, para. 17— Objection to 
gaward—Mistake in affixing court-fees due to 
bona fide mistake of Counsel—Deyicit made good at 
earliest opportuntty—Court should act under s. 149. 
Where the mistake in not affixing court-foe stamp 
on the memorandum of objections to an award waa 
due to inadvertence owing toa bona fide mistake of 
the Counsel but the requisite court-fee is paid at 
the earliest opportunity, the Judge should act under 





s. 149, Oivil Procedure Oode, and accept the re- 
aa court-fee and not dismiss the objectiong 
IARR Lato Gorr Raw Lah. 21 


— —8 151. 
Ben Oivil Procedure Gode, 1908, ss. 20,23 - 815 
Ser Civil Procedure Oode, 1908, O. 1X,r.9 ! 
53488 
_ Ben Civil Procedure Code, 1908, O. XXXIX. r. 1 
(as amended by Rangoon High Court) 503 
O., Hr. 2—Suitt for mesne profits accruing 
subsequent to suit for possession, if barred. 
claim for possession anda claim for mesne 
profits are distinct causes of action. The claim for 
meene profits subsequent to the institution of the 
suit does not arise out of the same cause of action 
as a claim for possession. In an action for pogses- 
sion, it is the specific restitution of the land that 
is sought, but in an action for mesne profits what ig 
recovered ia all loss suffered by a person during the 
period of his dispossession, The cause of action 
arises from day to day and isa continuing one and 
an action for mesne profits would not lie until after 
the plaintiff Las re-entered and recovered the pos- 
session of the land. Evidence to prove these facts 
would undoubk be different from that which 
would be required to prove ing claim for posses- 
sion. Thusthe claim for mesne profits dosa not 1egt 
on thesame foundation of facts and law ag that 
for possession and, therefore, a separate suit for 
mesne profits also would not be barred under O. 11, 
r 2, Oivil Procedure Oode. TADEPALLI Raman p 
MADALA THATAIAH Mad. 181 
— O. H, r. 2 (3)— Right to apliit claim 
arising out of same cause of action, if can be re- 
e aaa ee Ae II, r. 2 (8), 
ere is no provision of law by which a plainti 
can reserve the right to split hie cli ping i 
of the same cause of action. He may ask the Court 
to allow him todo so under O. IL r.3 (3), Oil 
Procedure Oode but the Code gives no unilateral 
right to reserve a claim of this sort. Ma Ma NYON v 
MAUNG D ği G Rang 794 
. Vi, r. 17~Amendment. SRE Limitati 
Act, 1908, Art. 14? sages 
O. VI, r. 17 —Suit for partition if can be 
turned into one for administration by amendment 
A suit for administration of an estate is a differ- 
ent kind of suit from a suit for partition of a piece 
of land Different considerations arise in the two 


therefore, cannot þe o 
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turned into a suit for administration by amending 
the plaint and tried as such. Ma Ware Ma Gyr pv, 
Ma Bu Gyr Rang. 39 
———~—O. VIH, r 11— Plaintif himself choosing 
forum— Duty of Court to determine if it has 
jurisdiction —On going through defence, Court 
coming to conclusion it has no jurisdiction— 

Suit, whether should be dismissed or returned for 

presentation before proper Court. 

When the plaintiff has chosen his forum, it will 
be for the Court in which the suithas been filed or 
application has been made to see whether, on the 
allegations made in the plaint or application, it is 
cognizable by it. It may be that on the facts alleged 
and established by the defendant, it will be found 
that the plaintiffs allegations, as made in fhe 
plaint, are incorrect or false and that the real 
relief, which the plaintiff is entitled to get (if any), 
is not within the jurisdiction of the Gourt which is 
seized of the case to grant; in such circumstances, 


the suit will be dismissed, on the ground that the- 


Oourt is notin a position to RET the relief and it 
will not be returned to the plaintiff for presentation 


before the proper Court. DURGA FRASAD 8RTH v. 
Om PRAKASH l All. 605 
=. VII, r.11 (d) Sse Civil Procedure Gode, 

1908, s. 80. , 358 





— 0. 1X,r 4. Sse U.P. Encumbered Estates 
Act, 1934,8 11 736 
——~-—-0. IX, r. 8—Plaintif's Counsel asking for 
adjournment — Adjournment refused — Counsel 
retiring sayinghe has no instructions —R. 9, if 

D 

It the plaintiff's Counsel confines himself to asking 
for an adjournment and, when it is refused, retires 
from the case and states that he has no further in- 
structions, O IX, r 8, Civil Procedure Oode applies, 
and the plaintiff will not be held to have appeared. 
Exact language used by Counsel is not of great ım- 
portance and one must look at all the circumstances 
to soe in any particular case whether. Counsel retir- 
ed from the case so as not to prejudice his client by 
appearing, or whether he, for reasons which com- 
mended themselves to him, abandoned his claim in 
the suit. BAIJNATH BOT-RA v. KADAR Nati Bof- Rà 
4 Cal. 657 
nn 0O. IK, r 9— Essentials to be proved for 

application under r. 9. 

In an application for restoration under O IX, r. 9, 
the plaintifi must show some fact which was either 
not known to the Court when it disnissed the suit 
or at least at that stage lacked satisfactory proof. 
BAIJNATH BoTara v KRDAR Nata BOTHRA Cal 657 
——--—-O ÍX, r 9,8 151— Dismissal of proceedings 

summarily for non-appearance—Proceedings, when 

should be restored — Discretion of Court—Applica- 
tion held should have been restored after awarding 
costs against applicant. 

Where proceedings have been dismissed sum- 
marily for non-appearanca, its restoration is a. matter 
for the discretion of the Oourt In such cases, if is 
undesirable to act on precedents, as the cases have 
to bedealt with on facts., — 

If a person whose suit has been dismissed sum 
marily appears on the same day, and produces some 
not unreagonable excuse for his absence, prima facte 
the Oourt oaght to exercise. ita discretion in his 
favour. Of course the applicant has no absolute right 
to ask the Court to waive its rules in his favour, but 
it is a good working rule that if he applies at once, 
and thereby shows that his failure to appear was 
not due.to a desire to cause delay, but. was bond fide, 


~ 


he ought generally to be given the rightto have His 
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case restored on payment of costs thrown away. It 
is, after all, a very serious matter to dismiss a 
man's suit or summons, or whatever it may be, 
without hearing it, and that course ought not to be 
adopted unless the Court is really satisfied that 
justice so requires. The Gourt should refuse to 
restore the proceedings, only ifthere isa gross neg- 
ligence or gross carelessness Whether the negli- 
genes ig ofa kind which should be excusedor not 
must depend on the facts’ of the particular case. 

The applicant took out a chamber summons to set 
aside anallocatur issued by the Taxing Master, and 
that summons was duly adjourned into Oourt, It 
appcared onthe daily list for hearing on February 
4, 5, 8,9 and 10. It was not reached on any of those 
days The applicant attended Court on those, five 
daya until the Board was discharged about 4 o'clock 
in the afternoon. The applicant was 8 layman and 
before leaving the Court on the 10th evening he 
enquired from the Counsel appearing in a part- 
heard case then. going on, and was given to under- 
stand that the same was likely to continue till about 
2 P M., next day On February 1i, 4. e., next day. 
The summons was again in the list, and there were 
some ten matters in front of it and the applicant 
being a layman, might not unreasonably have sup- 
posed that those matters would take some time, and 
that his case was no more likely to be reached 
promptly on February J1, than it had been on the 
five previous days. Hein fact did not attend the 
Court on the llth until 1-L5 r.m, when lie found 
that his summons had been called on and dismissed 
for want of appearance at 12-30 p.m He thereupon 
give a written notice tothe other side that he would 
ask the Court at 4-30 to restore the summons to the 
list The respondents, appetred on that application, 
and took the technical objection that there ought to 
be a notice of motion The application was rejected 
on this technical grounds. Iventually the applicant 
took out the proper notice of motion for setting aside 
the order of thellith: A Judge of the Bigh Court dis. 
missed this also holding that there wus no sufficient 
cause under O, IX, r 9, and nosnfficient reason for in- 
tarference under s. 151, of the Code of Civil Procedure: 

Held, that there was a certain element of negli- 
gence, but that the negligence was, on the whole, 
exceedingly slight, because the applicant had taken 
some steps to ascertain how late he could be on the 
next day, and he had the precedent of the five pre- 
vious days to go upon though he should have 
looked at the list and attended the Court at hla M., 
on the llth. When the steps were inmediately taken 
the Court should have restored the summons to the 
Board after making an order of cost against him. 

Per Blackwell, J., contra.—It was a matter for 
the discretion of the Judge, and in the circumstancds 
of the case, the Judge had not acted capricioualy, 
or in disregard to any legal principle justifying in- 
terference by the superior Court. P.D. SHAMDASANI 
v CENTRAL BANK or INDIA, LTD. Bom 53488 

O. iX, r. 13. Sze Oivil Procedure Code, 

1908, 5. 115 572 
—-O. XIV, r. 2—Issue decided by trial Court 

cannot be re-agitated by tt at later stage. 

Once the Court has delivered its judgment upon 
an issue and has‘signed its judgment, then as far 
as the trial Oourt is concerned, that issue cannot be 
re-agitated. If the trial’ Court is permitted at a 
later stagé to re-consider findings recorded on issues 
decided earlier, there would really be no end’ to 
litigation. KALYAN Das v. Kasai PRASAD All 58 
—O. XVIN. San Civil Procedure Code, 1908, 

ili 925 


O0: XXVI, Tri, 16, 17 
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0. XX, £.12. Sze Civil -Procedure Code, 
1908, 5-11, Expl. V 773F 8B 
O. XX, r.58. Sas Provincial Small Cause 
Oourts Act, 1887, Soh TI, Art. 35 O) 144 
f XXI, r.1—Oompromtse decree— Decree- 
kolder willing to accept lesser amount, if paid in 
four instalments in fixed dates, in default of any, 
entire amount due— Judgment-debtor hypothecating 
iproperty—Judgment-debtor paying one instalment 
one day late by -depositing amount in Court, 
ee i previous day was Court holsday— 

Decree-holder not accepting depostt and taking 

out execution—O,. KAT, wr, 1, scope-Decree-holder, 

tf can take out execution for balance of entire 
decretal amount. 

The suit was disposed of in secordance with a 
compromise which was entered into between the 
parties. lt was agreed in that compromise that if 
tho judgment-debtor paid a certain lesser. sum b 
four instalments, the entire decree would be deemed 
to be sutisfied but that if default was made in pay- 
ment of any one instalment, the full of the decretal 
amount would be recovered by the decree-holder. 
Under the terms of the compromise, the judgment- 
debtor had to hypothecate his. property for the satis- 
faction of the decree The first two instalments 
were paid on the due dates. The fourth instalment 
was hot paid in accordance with the terms of the 
compromise but one day late and it was pleaded 
by the jndgment-debtor that as the due date was a 
Court holiday, hig payment was valid. He further 

leaded that under O XX, r. 1, Civil Procedure Code 
-he could deposit the money in Oourt, The deeree- 
holder refused to accept the money and applied for 
execution for the balance of his entire decretal 
amount giving credit for the money that had already 
-been paid : 

Held, that under O XX. I, r.1, it was not com- 
-pulsory on the judgment-debtor to pay the money in 
Oourt. Itonly provides one way of satisfying the 
decree, Iftwo alternatives are allowed to a person, 
he cannot choose one of themand actin sucha 
manner as to prejudice the rightsof the other party. 
In this case there was a clear agreement between the 
parties that if the money of any instalment was not 
paid on the date fixed, the decres-holder would be 
entitled to realize the whole of his decretal money. 
It was only 8 concession by which the decree-holder 
‘agreed to accept a lesser sum than what was due 
ander the decree. It was in consideration of ths 
payments on certain dates. If the judgment-debtors 
did not avail themselves of the concession which was 
allowed to them by not acting upto the terms of the 
agreement, they are themselves to blame and must 


DAN the consequences of the breach committed by 
nem, 











Rosyan LAL v. Ganrat LAL Au. 986 

——-— O. XXI, r.2—Application by judgment- 
debtor and decree-holder to record adjustment of 
decree—Court erroneously refusing to record— 
Property obtained under adjustment and sold by 
decree-holder—Decree-~holder tf can execute decree 
for balance due. 

Once the decree-holder has certified the fact of an 
adjustment, an error of the Court in refusing or 
neglecting to record the same cannot be held to pre- 
judice the parties. 

-Where, therefore, the decree-holder and the judg- 
ament-debtor make a joint epercugen to. the Oourt to 
xecord the adjustment of the decree but the Court 
erroneously refuses to do so and the dearee-holder 
obtains the property which he was to receive under 
the adjustment and sells it, he cannot subsequently 
make an application to execute the decree for the 
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balance of the decretal amount irrespective of the 





adjustment, BSWAMINATJA PADIACHI v. SAMBASIVAM 
PADIAOHI Rang 18 
O KAI, r. 2: as amended by Patna 


High Court—0. LAT, r.2 as amended by Patna 
High Court does not apply when execution is 
pending. 

Order XXI, r. 2; Oivil Procedure Code, (aa amended 
by Patna High Oourt) refers to the stage when there 
is no execution case pending and when the judgment- 
debtor comes to notify to the Oourt and adjustment 
outside the Court. re an execution case 18 pend- 
ing, the rule has no application Fiem SUuRAJMAL 
BADRI Das or DAULAT Kuan v. MANBODH BHAGAT LALI, 
Gaann RAM Pat. 1007 


.O. XXI, r. 2 —Decree-holder presenting 
certificate—Court passing no order recording 
satisfaction — Certificate, if ceases to operate to 
benefit of judgment-debtor. 

A certificate presented bya decree-holder does not 
cease to operate to the benefit cf the judgment-deb- 
tor merely because the Court has passed no order 
recording the satisfaction of the decree. Therecord 
contemplated is merely an order that the certificate 
of the decree holder shallbe placed upon the record. 
Where the decree-holder certifies the adjustment, the 
Court to whom the certificate is supplied is not 
required to go into the question whether there has 
or has not been an adjustment as stated The cer- 
tificate of tha decree-holder is sufficient and all that 
the Court need dois to say that that certificate 
shall be kept upon the record of the proceedings. 
Ogamer Bar v PEAREY Lan All. 254 


O. XXI, r. 2—-EBzecutton pending— Objection 
by judgment-debtor alleging adjustment—Hearing 
adjourned several times—Decree-holder filing hazii 
showing that he would contest allegations — Objection 
ultimately heard ex pate at 430 p.m usual hour 
of Court toriss—Pleader of decres-holder leaving 

ourt thinking case would not be taken up—Court 
held acted with material irregularity —Fatlure to 
file hazri on thts particular date held no negligence. 

To an execution of a decree the judgment-debtor 
preferred:an objection under s. 47, Oivil Procedure 
Uode, and alleged that the entire decretal amount was 
adjusted for Ks. 575 of which Rs. 485 had already 
been paid up.and only Rs. 150 wae due. This objection 
was as usual numbered and proceeded with, The 
inquiry was adjourned on several occasions. On 
some of which the decree-holder filed hagrt showing 
that he would.contest.the allegations of the judgment- 
debtor. Ultimately the objection was taken upon 
August 15, 1936, (Saturday, at about 4-30 p. m. when 
the decree-holder was found to be absent and the 
Munsif recorded the evidence of a witness on behalf 
ofthe judgment-debtor, accepted a receipt produced 
by him, allowed the objection and directed the exe. 
cution to proceed only for the balance admitted by 
the judgment-debtor. The usaal time forthe Court 
to sit was from 10-304 m to 430.pu. The Pleader 
of the decree-holder had left the Court believing that 
no new case would be taken up: 

- Held, that even it the Pleader was not told by tha 

Court that no new case would be taken up, he was 

justified. in acting upon the supposition that no new 

case would be taken up at about 4-30 P. M and the 

Court in hearing the objection ez parte acted with 

material irregularity. 

Heid, also, that the mere failure of the decree- 
holder to file Aagrt cn the particular date that he 
would contest the claim ofthe judgment debtor did 
not, show that he was negligent. Fira Supaymay 
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BADRI Das of DAULAT Kuan v. FIRM MANBODH BHAGAT 
LALL Omand RAM ' Pat. 1007 
O, XXI, r. 2— Payment of decretal amount 

in favour of judgment-debtor by third person tn 

Court passing decree—Decree-holder authorised to 

realize this amount, tn execution of her decree— 

Payment, if outside Oourt. 

Where a decree-holder makes an application for 
execution und in pursuance of an order passed by 
the executing Court realizes a certain amount from 
his judgment-debtor, then the payment will be 
deemed to have been made in Court and not outside 
Oourt : i 

A decres-holder put in an application for execu- 
tion of her decree asking for an attachment of dec- 
rees in favour of the judgment-debtor against a 
third person obtained in another Court. The Court 
passed an order authorising the decree-holder to 
Tealize the money fromthe third person, which was 
due to the judgment-debtor. The third person made 
the payment in the Court which had passed the dec- 
ree against him : 

Held, that it could not be argued that thiswas a 
payment made outside the Court within the meaning 





of O. XXI, r. 2, Oivil Proceduie Oode. Tomas 
SKINNER v. RAM Rac PAL All. 439 
———— 0, XXI, r. 10. Ss Practice 597 





O. XXI, r.16. Sse Oivil Proceiure Code, 

1908, 5. 49 936 

O KAI, rr. 18, 16, 8. 73—R having decree 
against T, assignee of decrees against R—R 
executing his decree—T claiming set-off-—-R. 16, tf 
a bar—G -another decree-holder against R, +f can 
claim rateable d:otrtbution 
In execution of decies by R against T, who was 

the assignee of the certain deorees against R, T 

claimed to set-off the asugned decree under O XXI, 

r, 18, Civil Procedure Ovde. One G, holde: of another 

decree against R without allowing set off to T, 

claimed rateable distribution : 

Held, that set-off could be granted under O. XXI, 
r. l”, and r. 16 was no bar to the application of r. 18 
in favour of T. 

Held, also, that no rateable distribution could be 
allowed to ŒG Gtapaar Das v TRILOKI Nats TE 

All. 

QO. XXi, r.22—Order dismissing executton 
proceeding for default of decree-holder—Order, if 
adverse to judgment-debtor—Objection as to absence 
of notice can be taken at any time. : 

The expression ‘against the party’ in O. XXI, 
r. 22, Civil Procedure Oode, means adverse to the 
party, and these words must bear that meaning, 
because the proviso is based upon the eee 
that the party who is adversely affected by an 
order may well be presumed to have notice of the 
order. Oonsequently where on the default of the 
decree-holder,.the execution is ordered. to be struck 
off, the order is not one made against the judgment- 
debtor within the meaning of O. XXI, r.. 22. 
BROJOBALA DEBI p. MADHUSUDAN SINGH Pat, 463 
O. KAI, r. 43—Application for attachment 

of movable property in possession of sudgment- 

debtor — Inventory of articles not annezed — 

' Application, if should be dismissed. 

Under O. Oivil Procedure Code, the decree- 
holder is.called upon to annex an inventory of the 
movable property to be attached only when that 
property is not inthe possession of the judgment- 
debtor, andif the property is in the possession -of 
the judgment-debtor, the decree-holder cannot reason- 
ably be called upon to supply either an inventory 
with an accurate description of the articles sought 
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to be attached or their approximate value and his 
application for attachment cannot be dismissed. 
MuxiorpaL UomMMIssIonRes, HOWRAH v, MOBARIR oF 
120, I R BBLILIONS Lanz, HOWRAH Cal. 878 (a) 
—QO. XXI, r.63-—Sust by transferee of decree 
to establish his raght— Person impugning transfer, 
if can allege transfer as without constderation or 
to defraud creditors. à 
In a cases under O, XXI, r. 68, Civil Procedure 
Code, brought by the transferee of a propertyon a 
deores to establish his right to such property or decree, 
it ig open to the person impugning the transfer to 
allege either that thetransfer was a sham transac- 
tion executed without consideration and not in- 
tended to take effect or that it was a transaction 
executed for consideration an | intended to take effect 
but made in order to defraud the creditors of the 





transferor anan the property out of their reach. 
MOTILAL v. JKASHIBAL Nag. 398 
——~ O. XXI, r. 63-A. Sze Execution 314 
——— 0, KAI, r 89 
Ses Burma Oourts Act, 1922, s. 11 691 
Ses Oivil Procedure Oode, 1908, s 115 691 


O. XXI, r. 92—Application under~—Notice to 
auctton-purchaser, tf mandatory—Order without 
notice, tf illegal 
Upon an application to set aside sale under 

O XXI, r. 92, Oivil Procedure Code, 16 is mandatory 

under proviso of r 92, to send a notice to the anction- 

parchaser who is affected by the application, before 
the objection application of the judgment-debtor is 
adjudicated upon. An omission to send notice makes 
the order illegal. GELA RAM SHANKER Dass v Mak- AN 

SINGH BIKE Pesh. 233 

O. XXI, r 100 ~Applecants under, not party 
to mortgaye suit- found in possesston of property— 
Possession subject to mortyags rights of decree-holder 

- Application, tf should be allowed. 

LE the applicants under O XXI, r 100, Oivil Pro- 
cedure Oode, are found in possession of the proper- 
ty, but subject tothe mortgage right of the decree- 
holder to whose mortgage suit the applicants had 
not been parties, it is clearly immaterial whether or 
not their possession was subject to some mortgage 
right of the decree-holder who did not make them 
parties tothe mortgage suit and their application 
should be allowed. Ramouanpra Jaa v. PRASAD 
THAKUR Pat. 382 (a) 
————— 0O, XXI, r 103—Sutt for possession and 

declaration—Sutt decreed—Delivery of possession 

given—Piaintif asking for fresh writ as report 
of serving peon on first, was defective — Court 
holding plawttff got possession and being again 
dispossessed must file fresh suit—Fresh sust filed— 

Defendant putting up bar of limttatton—Time 

taken by previous litigation, eacluston of —Suit 

heid within time—Question of possession held res 

judicata—T'ime, when runs—Limitatton Act (IX 

of 1908), 8. 14—-Court-fee—Platnt under O. KAT, 

r. 103, Civil Procedure Code—Court-fee payable. 

When the plaintiff's application under O. XXI, 
r. 97, Qivil Procedure Oode, was dismissed, he 
brought a swt for possession and declaration in 
1926. The suit was ultimataly decided in his favour 
by the High Oourt m 1830. Delivery of possession 
was given to the plaintiff who applied for re-issue 
-oaf the writ since the serving peon’s report was 
defective. On Saptember 19, 1932, the Court cams 
to the conclusion that the plaintiff obtained posses- 
sion of the entire property under the first writ and 
the fresh taking of possession by the opposite party 
was 8 matter for farther litigation. The plaintiff 
thereupon again filed a suit for possession. The 
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contention of the opposite party was that it was in 
possession of the property ‘since 1919 andthat the 
suit was barred by time : h 

Held, shat the matter that the plaintiff had ob- 

possession was res judicata : 

Held, also, that the time taken by the previous 
litigation, 4. e , from 1926, to the time of the decision 
of the High Court delivered in 1930, must be excluded 
from limitation. ` 

eee further, that thé decision of the Oourt in 
1932, that the plaintif obtained ion of the 
entire property under the original writ, established 
a date of possession by the plaintiff, making the 
present suit well within time. ` 

Obiter—Ad valorem court-fee is not payableon a 
plaint under O. XXI, r. 103, Oivil Procedure Oode. 
GAJANAND MARWARI y NONIDA Lan Pat. 630 


- O. XXII, r. 2 — Death of defendant — 
Application to implead legal representaitves filed 





beyond time — Application held,. could be regarded - 


ags.oneto set aside abatement. 

In a suit for recovery of a sam of money from two 
persons, one ofthe defendants died and application 
to bring on the record his legal representatives was 
filed after the statutory period. The deceased had 
no fixed residence and the plaintiff had no know- 
ledge of lis death immediately : 

Held, that O XXI, r. 2, Oivil Procedure Oode, did 
not apply. The application to bring on record the 
sons of the deceased defendant should he regarded 
as an application to setaside the abatement and in 
the. ciicumstances, the plaintift was guilty of no 
laches andthat there was sufficient cause for the 
delay in making the application and that the abate- 
ment should be set aside. Diwan OnAND-NIRMAL 
BING v -BHAGWAN O,. AND Lah 700 


O. XXII, rr. 3, 4, 5,10 and O. ALIH, r.1 (1) 
—Applicabiltiy—Suit for possession by partition— 
Death of defendant after prelaminary decree — 
Application by plaintiff and others for their 
appointment as legal representatives of deceased— 
Appointment of plaintiff as legal representatiwwe— 
Application of others dismissed as made beyond 
"YO days from death—Appeal—Whether O. XXU : 
rr. 4 and 5 or r. 10 applies— Appeal, if lies 
under O. XLIII,r. 1 (1)}-Application, +f time- 
barred. s 
Piaintif brought a suit for possession by partition 

of a łth share in a certain house left by his deceased 

unclé and a preliminary decree was passed; One of the 
defendants subsequently died and thé plaintiff along 
with some ‘others including J‘applied tobe made the 
deceased | detendant’s ‘legal’ 1epresentatives. The 

‘Court appointed the plaintift as the legal representa- 

tive rejecting the claims -of others as barred by time 

‘having been made more than W days after ‘the death 

‘of the deceased defendant, Against this decision J 

preferred an appeal: ~ f : d 

- Held, that-the provisions of ‘0; XXII, rr, 4 and § 

did not apply as by means ‘of the prelummary decree 

the plaintiff was declared owner ot the’ property and 

the rights of: partiéa had ‘been determined by such 

‘decree before the death of the’ deceased defendant. 

“The acceptance of the plaintiffas the legal represen- 

tative resulted in the devolution of the interest in the 

‘property -ofhis unole during the pendency ‘of the 

proceedings between the passing'of the preliminaiy 

-and the final decree and the’ case therefore came with- 

in purview of O. XXII, r. 10, and an appeal lay 

onder O. XLII, r. 101) from an order rejecting the 
pplication. ee ag ee NA. 

‘Held, also, thet the rr. 3 and 4 of O, XXIL did not 
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epply and the application of J was not barred by 
time. Janrv. ABDUL KARIM Lah. 898 
O. XXII, r. 4—Sutt: filed in wrong Oourt in 
1934—Plaint returned and filed in proper Court 
on February 26, 1935—Two defendants dying tn 
meantime but legal representatives not brought on 
record—Legal representatives brought on record on 

May 20, 1935—Swutt held did not abate—Proper 

institution held was on February 26, 1935. 

A suit was instituted in 1934, in the Court of the 
Subordinate Judge, who, however, found, after pro- 
tracted proceedings, that he had no pecuniary juris- 
diction to try the suit. The plaint was consequent- 
ly returned to the plaintiff for presentation in a Gourt 
of competent juriediction. The plaintiff, according- 
ly, put in the plaint in the Oourt of the Senior Sub- 
ordinate Judge on February 26,1935. Inthe mean- 
time, two out of the thirty-four defendants had died, 
and the plaintiff had not brought their legal repre- 
sentatives on the record in accordance with the 
provisions of the Civil Procedure Gode. On May 
50, 1935, the plaintiff made the necessary applica- 
tion tothe Court. On May 18, he had moved the 
Couit to take action under O. E, r. &, Civil Proce- 
dure Code, and to allow the four defendants named 
in the application to represent all the defendants 
in the suit. This wasdone on May z0. Afterwards, 
an objection was raised by the contesting detendants 
that, as the legal representatives of the deceased de- 
fendants had not been implesaded within time, the 
whole suit had abated: ir 

Held, that the time during which the plaintiff pro- 
secuted his case in the Uours of the Subordinate Judge, 
did not matter, as he hed no Jurisdiction to deal with 
the case and consequently the suit could not but be 
taken to have been instituted forthe first time on 
Febiuary 26, 1935. The position, therefore, was 
that at the time of the proper institution of the suit 
the list of the defendants contained the names of 
two dead persons and that on being apprised of 
the fact the plaintiff, on May 20, 1935, replaced 
them by their legal.-representatives. Accordingly, 
no question of abatement arpse in the case. At 
most it could be considered that the new defendants 
were added for the first time on May 20, 1935. This 
may be material for the purposes of lLmitation but 
has obviously nothing to do with the abatement. 
Guttam Qapir Kuan v. GRULAM Hussain Lah. 247 
= O. XXII; r. 9— Absence of negligence on part 
~” of ‘appellant—Ignorance of death of respondent, if 

suficient cause to éxcuse delay in seekiny to set 

aside abatement — Limitation Act (LX of 1908), 8.5, 
“Jk is*not incambent upon an appellant to make 
periodical inquiries as to' whether the respondent is 
alive The ignorance of the death of respondent in 
the absence of any negligence or‘other act or omis- 
sion, for which the appellant can be held‘ 1espon- 
‘sible; is sufficient cause within the meaning ofa 5, 
Limitation Act, and the delay in applying to set 
aside the abatement can be excused’on this ground. 
“SROBRTARY oF BTATR v. VINJAMURI KIsTNAMACHARYULU 

Lay said "Mad. 951 
LO. XXVI, ‘rr.16,; 17, O.  XVHi—Commigeton 

— Discretion to examine or not to examine witness, 

whether vestsin Oommtesioner—Once he agrees to 

examine, he must dott properly—Secret examina- 

tion 18 not T . 

It 18 eats that the parties must be afforded 
an ‘opportunity of examining, cross-eximining and 

sxamining’ the ‘witnesses: and the recording of 
statements ‘of Witnesses without affording’ such op. 

ortunity' to the’ parties is not warranted by law, 
e provisions òf r, 16 of O., XXVI, Oivil Procedure 








— 





xxi 
i @ 
Civil Procedure Code—contd. 


: Code, are no doubt, permissive in the sense that 


they vest a discretion in the Commissioner to exa- 
mine or not to examine a witness. But once the 
Oommissioner has decided to examine a witness, 
the mandatory provisions of r,17 of O. XXVI, come 
into play and those provisions, in their turn, attract 
the provisions of O. XVIII of the Code and of 
s. 138, Evidence Act. It follows that it is not per- 
missible for a Oommissioner to record the state- 
ments of witnesses secretly and in the absence of 
parties without giving them dus notice of the date 
and time on which he proposes to examine the wit- 
nesses., NAND KISHORE v. Saram SUNDAR LAL 
All. 925 
O. XXXI, r.1. Sze Partnership 179 
——-——0., XXXI. Sas 0. P. Debt Concilation Act, 
1933, as. 7-A, ‘8 962 
- O. XXXII, r. 6. Sen Limitation Act, SE 
8 


— QO XXXII, rr. b, 8— Leave refused — Pro- 
ceedings finally disposed of— Time, if can be 
extended subsequently for filing court-fees 
An application for leave to sue as a pauper can 
be treated’ neither as a plaint nor asa composite 
document including a plaint. Jt°1s only when it 
eucceeds that it can be treated as plaint. The 
application does not require two separate orders 
for its disposal, thet is to say, an order refusing 
leave to sue as a paupe: and a further order reject 
ing the plaint, but the o:der jefusing leave finally 
disposes of the whole proceeding The power to 
iinit the application to be converted into a plaint 
y payment of court fees, which the Court undoubt- 
edly has during the pendency of the application, 
can be exercised at the time of rejecting the appl- 
cation, that is to say, if in one single order the 
Couit declined leave to sue as a pauper and also 
gave time for filing of court-fees, this would be 
within the discretion allowed by s. 149 but once 
an order finally disposing of the application for 
leave to sue as a pauper had been passed, it was no 
longer open to the Oourt-te give any further time 
50 as to revive the proceedings alreadly completely 
disposed of and to permit -them to be resumed. 
‘Lana Mistry v. GANESH Mistry ' Pat. 769 
a O. XXXIV, T. 4. Bes Transfer of Property 
Act, 1882, s 73 as amended in 1929 702 FB 
O. XXXIV,r. 6 Sse Hindu Law 621 
———-O. XXXVII, r. 10, 8 64— Attachment after 
execution of sale-deed—Subsequent registration— 
Attachment, tf affects operation of sale-deed — 
8. 64, construction of. ` 
Where after a property was sold by a duly execut- 
ed sale-deed, it was attached in a suit by a cerditor 
of the vendorand subsequent to the attachment, the 
sale-deed was registered : : 
Held, that the sale-deed operated from date of its 
execution and not of its registration and the attach- 
‘ment before registration did not affect it and that re- 
Gistration being only a necessary solemnity only for 
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- enforcement ofthe sale, it did not suspend the ope- 


ration of the sale: 

- Held, further, that O. XXXVIII, r. 10, Oivil 
Procedure Code, in any event pievented, B. 64 
uvoiding this transfer because, even assuming that 
the transfer was not complete until iegistration, 
the deed of sale confered rights, one light being to 
have the deed registered, and an attachment 
before judgment could not, under r. 10, affect those 
rights, and ccnsequently s 64 could not be so con- 
strued as to make the registration, and thereby 
the perfecting of.the transfer void, because Bo” to 
read s, 64, would be to violate r. 10, because there- 
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by one would be affecting the rights springing from 
the sale-deed by preventing the registration of that 
sale-deed, Onampat Rao v. Manapro Nag. 321 
—Q. XXXIX, r. 1, (as amended by 
-~ Rangoon High Court)—Efect of amendment- 
Suit under O. AXI, r. 63 or appeal therefrom— 
Court, if can grant temporary injunction to prevent 
sale of property under attachment in execution 
case which led to suit — Application, if can be 
anted under s. 151, Orvil Procedure Code. 
he result of the-amendment, of O. XXXIX, 
r. 1, Oivil Procedure Oode, by Kangoon High 
Court prima facie ‘18 that the Oourt in which 
a suit under O. XXI, r. 63, is pending, or the 
Oourt in which an appeal from such a suit is 
pending, does not enjoy the power of granting a 
temporary injunction to prevent the sale of the 
property under attachment in the execution case 
which led tothe suit and then tothe appeal. The 
claimant in a preceeding under O. XXI, r. 68, who fles 
a suit under O. XXI, r.63, is not the judgment-debtor 
against whom execution is taken; and by sale of 
the property attached in the execution cage, his 
right, title and interest in the property cannot 
be impaired, for it ia only the right, title and in- 
terest of the judgment-debtor which isconveyed to 
the purchaser at thesale. Iflis ‘suit or his appeal 
succeeds, then the interests which are declared in 
his favour are to be decmed not to have been dis- 
pesed of by the sale There is obvioisly no good 
ground for thinking that a sale made ın the execu- 
tion case during the pendency of a suit under 
O. XXI, r. 63, or an appeal from such a suit will be 
Injuiious tothe right, title and interest, ifany, of 
the claimant inthe property sold. An application 
for stay not only of the sale but also of other steps 
taken or incontemplation in aid of execution does 
not fall within any definite provision either in the 
body or in the Rules of the Oivil Procedure Oode, and 
cannot, therefore, be granted : 
Held, that such an application was not such as was 





necessary for the ends of justice or ‘to prevent abuse 


of the process of the Court and could not there- 
fore, be granted even onder s. 151, Oivil Procedure 
Code Mosamap HAJEB VALLI MOHAMED v. VEDNATH 
SING 4 Rang. 503 
O. XL, r. 1, Appendix F, Form 9— 
Application for appointment of Receiver—Prayer 
should be for appointing named person — Practice 
—Order directing defendant to put Receiver in 
possesston —Order sheet showing a named person 
appointed—Order, if final order—Appeal, com- 
petency of — Only order ‘which ts appealable is 
that appoiniing Kecesver by name. R 
In applying for the appointment of a Receiver it 
is preferable for the applicant to ask for the 
appointment of a named Receiver. Whether that 
rson will be appointed or not does not matter. 
he Court may appoint him, or may direct the 
appointment of somebody else. But if theapplication 
does 206 name any Keceiver, then, the proper 
couse to take is notto make an order stating that 
a Receive: 1s appointed, leaving at large who he 
shall be; nor is it proper to make an order gianting 
the application and still leaving the matter at large 
as to who the Receiver ought tobe. The proper 
course to takes to adjouin the matter for the 
name of a Receiver to be placed before the Court 
so thatthe Court can appoint a Receiver on the 
adjourned date. In other words, there should not 
be two orders, one stating that the Court finds 16 
just and convenient to appoint a Receiver and 
stopping at that and then a later order appoint 
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ing a particular person as Receiver There should 
be one order appointing a Receiver who is named. 

An order stating that a Receiver will be appointed 
but leaving at large who he shall be, or an kêda that 
the application is granted, when the application is 
merely an application for appointment of a Receiver 
unnamed, is not such an order as O. XL, r. i (a), Civil 
Procedure Code, contemplates It may be that such an 
order cannot be appealed against as not being a final 
order. But it is that order that decides the matter of 
substance between the parties, On the other hand 
it may be thet that order is appealable in which 
case, if the person aggrieved by it waits until the 
next order appointing the Receiver by name is 
passed, he will find himself on appeal met by the 
argument that his appeal is out of time. No litigant 
should*be placed on the horns of this kind of 
dilemma and it can be very easily avoided by 
taking care that there is only one order and that 
that order appoints the Receiver by name. 

Where the order passed on an application for 
appointment of Receiver directs the defendant to 
put the Receiver in possession of the property but at 
the same time it never states who the Receiver is, and 
it accordingly directs the defendant to do something 
that 18 manifestly impossible and the order sheet 
shows that a certain person was appointed as Receiver, 
it should be wonsidered the final order which ie 
appeslable. The fact that it was imperfect will 
not make it any the leas a final order. 

Per Niyogi, J —An expression of opinion by the 
Judge, whether it 1s named an orderor a finding, 
that the case isa fit one for the sppointment ofa 
Receiver can hardly be operative by itself so as to 
affect one or the other party, It is only when that 
expression 18 followed by an operative order that 
it would affect the interests of the party against 
whom it 18 passed so as to give bim aright of appeal 
That order is the order appointing a Receiver 
contemplated by r. l and forthe true construction 
of this word ‘order’ one must read the expression 
in conjunction with Form 9, Appendix ŒF, Oivil 
Procedure Code That form indisputably shows 
that the appointment of a Receiver is to be made by 
name so that he may give security so as to be 
eligible to perform his duties ag Receiver, and hance 
the only order which is appealable is the order ap- 


pointing a Receiver by name and that alone would. 


givethe party aggrieved a rightof appeal. Rasa 

GOPALRAO v : ATH DayiDas Nag. 148 

————Q. XLI, r. 4—Appeal abating by death of 
appellant—O,. XLI, r. 4, if applies. 

Order XLI, r. 4 of the Oivil Procedure Code, 
applies tothe case of an appellant whose pi ain has 
abated by his death, because the effect of the abate- 
ment is that to all intents and purposes there is no 
nae on behalf of the appellant whose appeal has 

at 


Where during the pendency of an appeal by the 
defendants against a decree ın a suit against them 
for malicious prosecution on the ground that they 

d conspired to implicate the plaintif in a 
false charge of dacoity, one of the appellant dies 
and his heirs are not brought on the record 
O. XLI, r 4, applies No decree could be passed 
against the defandants unless the charge of con- 
spiracy was proved The decree appealed from thus 
p on a ground which is common to all the 
defendants. Narain PANDH v GAYA Rar Pat. 388 
———— 0. XLI, r.10 — Appellant both minor and 

pauper—W hether can resist application demanding 

security for costs. 

In exceptions) circumstances, an infant plaintiff 
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can be called on to furnish security for costs. “ 
In the case of a pangan appellant again, if special 
grounds are shown, can be required to find 
security. Thus, the fact that the appellant is 
both a minor and a pauper, does not by itself 
entitle him to resiat the application made by the 
respondent to demand security for costs, RABIO san 
9. M R. ANANTANARAYANA ATYAR Mad 276 
O XLI, r. 11, 8. 100~—Appeal dismissed 
summarily but judg nent written and requirements 
of s. 100 satisfied—Second appeal, maintainability 
of—Practice of dismissing appeal summarily 
without due regard to questions of fact and law, 
depricated. ; 
The mere dismissal of an appeal summarily under 
O. XLI, r. 11, Civil Procedure Oode, does not neces 
sarily mean that no second appeal lies to the High 
Court, Where the lower Appellate Oourt has not 
dismissed the appeal summarily without giving any 
reasons but has, in effect, written a judgment, a 
second appeal is necessarily maintainable if the other 
requirements of s. 10) are satiefed. _ | 

The powers of dismissing appeals summarily ought 
not to be lightly used especially in cases where & 
perusal of the judgment itself (assisted by the con- 
tentions of the Advocates for the appellants) does 
not by any means make it clear, that the questions 
at issue are extremely simple and do not require any 
further investigation. Seen: 

A practice in Monghyr of dismissing appeals sum- 
marily without any due regard to the nature of the 
questions of fact and law that arise for considera- 
tion in the appeals presented tothe District Judgs 
deprecated. oe 

|The order of the District Judge was set aside and 
the case remanded to him so that after hearing both 
the parties he might dispose of the appeal in ac- 
cordance with law.] Rasa MANDAR o Rewat Mato 

Pat.159 
—_——-Q. XLI, r. 27 — Additional evidence—When 
can be allowed by Appellate Oourt—Prosisions of 

r. 27, whether mednt to patch up weak parts of 

case and fill up omissions in appeal, — 

The legitimate occasion for the exercise of dis- 
cretion to allow additional | evidence ıs not 
whenever before the appeal is heard a party 
applied to adduce fresh evidence but when on 
examining the evidence as it stands some inherent 
lacuna or defect becomes apparent. The provisions 
of s. 107, Uivil Procadure Code, as elucidated by 
O. XLI, r. 87, are clearly not intended to allow a 
litigant who has been unsuccessful in the lower Oourt 
to patch up the weak parts of his case and fill up 
omiegions inthe Oourt of Appeal. Baga SINGE v. 
IMAM DIN ; Lah, 543 
O. XLI, r. 27 (6)—Powers should be sparingly 

used—Party not availing itself of order for issue 
of Commission, by trial Court—Appellate Court, if 
can order issue of commission and call for any 
other documentary evidence available at trial Oourt 
stage. ap 

Tho power under O. XLL r. 27 (b), Oivil Procedure 
Code, should be exercised very sparingly and only 
when the ee evidence has a direct and impor- 

nt bearing on the issue. 
ee one of the parties to the suit did not avail 
itself of the order of the trial Uouitfor issueof a 
commission to examine a certain boundary,dispute, 
the Appellate Court should not, in appeal against the 
decision of the trial Court, issus commission and call 
for additional evidence, which was available to the 
In sucha case, the report 
mer and the documentary evidence 
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_ admitted by the Appellate Court must be discarded 
altogether. Hirpay NARAIN v. MADAN GcpaL i 
< a ; Oudh 394 
——— O. Kli, rr 32, 33—Sutt dismissed on merita 
‘ —Plaintiff ordered to make good deficiency tn 
court-fee within fixed time—Appellate Court, if 

| can’ extend time—Court-fee made good within 





extended time —Platnt, if can be considered as, 


| haring been rejected— Court-fee | 

` While dismissing the suit on merits, the Munsif 
passed the following decree: “the plaintiff is called 
upon to make the deficiency in oourt-fees as ordered 
above within 10 dayshence, failing which the plaint 
shall-stand rejected. On payment of the above 
court-fees only, his suit will betaken to have failed on 
merits The defendant will receive his costs of the 
case in all evente of the case” The plaintiff fled an 
appeal The deficiency of the lower Court was noticed 
when the appeal was filed. A report was made by 
the munsarim and the lower Appellate Court allowed 
ceitain time for making good deficiency within 
which the deficiency of the lower Appellate Cowmt as 
well as of the trial Oourt was made good : 

Held, that under O. XLI, rr. 33 and 33, Civil 
Procedure Code, the Appellate Court has ‘ample 
power to vary the decree of the trial Court, The 
Appellate Oourt could extend the time and 
suspend the order made in the decree of the trial 
Court, after the appeal was filed. The trial Court 
could not give any extension and it was the Appellate 
Oourt which became seized of the case and could 
give an extension. Since the court-fes was paid 
within the extended time the plaint conld not be 
regarded as having ‘been’ rejected. The decree con- 
sisted of twoalternative orders from both of which 
an appeal lay to the lower Appellate Court The 
order rejecting the plaint in the case of non-payment 
‘of the deficiency in the court-fee was a decree and an 
appeal lay from it.-After the payment of the deficiency 
in the court-fee within the extended time given by 
the lower Appellate Court, the first order did not 
become effective and it was only the latter order, 
that is the decision on merits, which remained inthe 
case.” KABHI KurmI e BANSRAJ KURMI Ali. 298 
O. XLI, r. 33— Plaintif purchasing land 

from defendants Nos. 2 and 3—Entry in Record 

of Rights showing land as belonging to defendant 

Ao. l— Suit by plaintif against defendanis 

Nos. |, 2and 3, for possession or in alternative 

for money patd—Oourt granting cecres for price 

paid— Appeal by defendants Nos. 2 and 3—Platnirff 
and defendant No. 1 made respondents— Plaintiff 
appearing but not defendant No. 1—Appellate 

Court, if can reverse decree and pass one against 

‘defendant No. 1 who did not appear in favour of, 
plaintiff who did not appeal for possession and 

mesne Pah a 

Defendants Nos 2 and 3 sold certain land to the 
plaintiff. The plaintiff alleged that he was dispos- 
sessed from this land on account of certain entries 
in the Record of Rights whereupon the plaintiff filed 
a euit impleading defendant No. 1, with whose 
lands the purchased land was said to have amalga- 
mated,:and defendants Noa. 2 and 3. The prayer 
was either to get possession of the land or to get 





the price that he had paid to defendants Nos. 2 and 3. - 


The Mungit decreed the plaintifi’s suit and passed a. 
modified desres in the te:me that the plaintiff was en- 


titled to geta sum of Rs 175, from the defendanta ' 


Nos. Zand 3 Defendants Nos 2 and 3 appealed to the 
lower Appellate Oourt. 
fendant No. 1 were made respondents The plaintiff- 


appeared, but the defendant No. 1 did not appear < | 


The pleintiff and the de-- 


Y 


An 


ban 


the lewer Appellate Court, having come to the 
an aka that the plaintiff was entitled to the land 
he claimed, passed a decree against the defendant 
No. 1 and reversed the decision of the Munsif Play 
regard to defendants Ncs 2and 3 The plaintiff was 
given a decree for declaration of title to and reco- 
very of possession of the disputed land along with 
mesne profits, It was urged on second appeal that 
inasmuch as the plaintiff did not appeal against the 
decision of the trial Gourt to the lower Appellate 
Court, the lower Appellate Oourt should not have 
passed a decree in his favour especially when “the 
defendant No. 1 did not appear before the lower 
eliate : ; 
appel that the lower Appellate Court had under 
O XLI, r. 33, Civil Procedure Code, ample powers 
to pass an order of this nature. When the lower 
Appellate Oourt found that the ‘plaintiff was not 
entitled to the alternative prayer which was granted 
by the Court of first instance it was its duty to grant, 
if the findings justified, the other relief in or er to 
adjust the rights of the parties in accordance with 
justice, equity and good conscience Ewart Manto 
r. Gane. Manto on Pat. 452 
O. XLII, r. 1. Sas Civil Proeedure Oode, 
1908, s. 10+ o, 35 
__——-O XLHI r. To = Civil Procedure oe 
U, rr. 3, 4, 9, , ; 
waa oN, r. Z—Appellant to Privy Council 
allowed to furnish security other than cash—S 
becoming surety for respondent 8 costs— Bond duly 
executed and registered within limtialson—S restling 
subsequently, on ground that as agreed appellant 
had not deposited cash with him to andemnify him 
Appellant depostiing amount in cash but beyond 
limitatton—Securuty held furnished on date when 
8 filed bond and hence was within time. - 
B obtained leave to appeal to His Majesty in 
Council.) At the time of granting the certificate, 
the Court dispensed with the security tn cash or in 
Government securities and permitted the appellant 
to furnish eecurity ot another kind. One 8 execut- 
ed a hypothecatioz bond and became surety for the 
payment of Rs 4,000, the respondents costa in na 
Privy, Council appeal. He hypothecated immovable 
sroperty of sufficient value. The bond was duly 
a and was filed well within the limitation 








lant had agr Tee 
j i m agal 
gga Ki wa that as the appellant had not 


stand surety. 


i t the case, the 
Held, that in of t 

Pre -should bedeemed to í i fag ais 

on the date when S filed the bond in the Court. 5 
fact that subsequently he attempted to a om. 
his undertaking was immaterial in view 0 the 
appellant baving promptly sabstituted cash securi-. 
ty therefor. Bis AN BincgH Vv. BHUAM ir oa 
ee O. XLVII r. 7. 838 Provincial T 4 i 
Act, 1920, s. 75 Š ; pale 
Sch. |, para. 1—“ Person interested “— | 
Proceeding ex parte agatnst person interested-—.. 
Matter referred to arbttration—Such person not 
joining in submission—Award—Decree on award 
if can appeal against it, 


m mw 
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In making a reference to arbitration, if the par- 
ties against whom proceedings have been taken ex 
rte or who did not appearat the trial have not 
joined, the reference to arbitration is invalid and 
the award is wholly void. Ifa pereon is ex parte 
in a suit, he does not thereby cease to be a party 
interested in the reference within the meaning of 
ara. lof the Second Schedule of the Code of Vivil 


cedure. In suchocircumstances an appeal does" 


lie from a decree passed in accordance with an award 
purporting to bind a person who wus ex parte and 
was interested in the proceedings but who 
never submitted to arbitration or where there has 
been no agreement to refer at all G AFOORAN y. 
ABDUL HAMID Oudh 766 
Sch. |, paras, 14,15. Sre Arbitration 


369 
—_—-. para. 17. Sse Civil Procedure 

Oode, 19808, 5 149 21 
mn paras. 20, 21— Setting aside of 

award on ground of uncertainty. 

The Courts will make every reasonable intend- 
mentin favour af an award being a final, ceitain 
and sufficient termination of the mutters in dispute. 
Unless and until the contrary is shown, the Court 
will presume that the arbitrator has determined 
only such matters as were in dispute and were 
referred to him, andthe burden of proving that the 
-arbitrator has given his award on matters not within 
the submission or has failed or omitted to award on 
matters which were within the submission lies upon 
the party who seeksto impeach the awaid. Vissinpas 
KHUSBALDASB v TRIUMAL Kt Us. ALDAS Sind 334 
paras, 20, 21 — Award directing 

produce to be soid at market price—Award, whether 

uncertain, 

An award cannot be said to be uncertain, where 
it directs certiin produce tobe sold at a market 
price ln such 8 case, the amount to be realized is 
sufficiently certain. ViaHinpas Kt US, aLpas v, TRIJU- 
MAL Ku vsaaLpae Sind 334 
— paras, 20, 21—Immovable pro- 

perty dealt with by award and parties within 

jurisdiction of Oourt—Certain business, the subject- 
matter of award carried on outside jurisdiciton— 

Court, tf can entertain application under para. 20 

and order award to be filed. 

Where all the immovable property dealt with by 
the award is within the jurisdiction of the Court 
and go are the parties to the award, the mee fact 
that the business which is one of the subject-matters 
of the award was carried on by the parties at 
a place outside the jurisdiction ig not sufficient 
to oust the jurisdiction ofthe Court over the said 
subject-matter. The Ozurt has, therefore, jurisdiction 
to entertain an application under Sch II, para. 20 
of the Oode of Civil Procedure, and order the award 
to be filed under para, 21.. VisHinpas KHUSHALDAB v, 
TaJuMaL KAUSHALDAS * Sind 334 
— paras. 21, 24 — Part of dispute 

referred left undealt—Award, sf can be fired. 

Where the award has left undetermined any of 
the matters referred to arbitration, the award can- 
not be filed. Where the award which deals with the 
subject-matter of the dispute cannot be separated 

the portions which have not been dealt with, 
it cannot be filed on the ground that the matter un- 
dealt would be decided subsequently. Bisapnar Kam 
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Companies Act (VII of 1913), s$. 91-5 — Company 
P financed by Company M who in their turn 
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financed by Company N—Oompany 8 advancing 

sum to P through M—Directors of P, directors of 

M also—8S taking equitable mortgage of P's 
‘ property— Advance exceeding limits of borrowing 
` powers of directors of P— Olaima of S and M, if 

could ba resisted on these grounds 

A Oompany P upto its Liquidation was financed by 
another Company M who in their turn were financed 
by Company 8. Oompany S was to be a secured 
creditor of P for the amount by virtue of an equitable 
mortgage evidenced by an indenture dated February 
28, 1928, and confirmed by another indenture dated 
August 11, 1931. The claim of M was intentod as 
‘an alternative to the claim of 8: it was that 
if the latter failed to establish its claim, M sbould bo 
admitted torank as unsecured creditors in respect 
ofthe said sum. The Official Liquidator of P 
resisted the claim of M on the ground that the sums 
advanced were inexcess of the borrowing powera of 
the directors of P under Art. 73 of Table A of the 
Memorandum being more than the amount of P's 
issued share capital. The main objection taken 
to S's claim was that the directors of P were 
under s. 91B of the Companies 
Act from entering in to them on behalf of P since 
they were all directors and ehare-holders of M : 

Held, after considering all the evidence that 
the indentures of February 28, 1928, und August 11, 
1931, embodied a contract or arrangement in which 
each director of P was concerned or interested within 
the meaning of s. $1-B by reason of his being a 
director and share-holder in M. The indentures of 
February 28, 1928, and August 11, 1931, were there- 
fore voidable by the Official Liquidator Bu: a. 91-B 
would not operate to deprive of the benefit of his con- 
tract withthe Company athird party who hid no notice 
of the defect inthe directors’ authority. This would 
be contrary to principle: such a person would be 
entitled to assume that the internal management of 
the Oompany had been properly conducted. But on 
the facts of the present case it was impossible to 
regard Sas ignorant, thatin any question between 
P and Af theformer had no independent board and 
indeed no single director who was not interested on 
behalf of M. The S Company could not on the facts 
disclaim knowledge of the interest of the directors of 
P in 1988 or 1981 ond were not entitled to assume on 
either occasion that the previsions of s 91(6) had 
bean complied with. No case of ratification by the 
preference ehare-holders of P could be made out, and 
the result was that the Official Liquidator was 
entitled to avoid the equitable mortgage which was 
the ee sole ground of claim in the winding- 
up of P. 
Held, also, that Art. 73 limited the directors’ autho- 
rity to borrow. The requirement of the article was 
that the directora should so restrict their borrowing 
that the amount for the time being remaining un- 
discharged shall not exceed the limit specified The 
intention ofthe article was not satisfied by treating 
it as a direction that beyond the specified limit fur- 
ther borrowings, though not prohibited, were to be 
expended in reduction of existing loans. Assuming, 
however, that the directors from 1921 to 1928 exceed- 
ed their authority in sofar as the advances obtained 
from M exceeded the limit the loans were not ultra 
vires of the Oompany, and that the money was 
received by the Company and applied for its purposes 
In these circumstances it was plain that the Official 
Liquidator could not reduce the balance outstanding 
at the date of liquidation by disputing the liability of 
P to repay the whole sums advanced. T. KR. Pratr 
Bomuay, LED. v, M. T. LIMITAD 545P0C 
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or 8, 2B 7—Scope of —Whether incorporates all 
provisions of windingupin Life Assurance Oom- 

pantes Act, 1912. 

The effect of s. 287, Companies Act and s 22, Life 
Assurance Companies Act is to incorporate into the 
Life Assurance Companies Act the relevant provisions 
about winding up contained in the Oompanies Act 
including the provisions contained in s. 166, Com- 
Paes Act, Inre ARYAN Lire Assuranog Soorerty, 

TD, Bom. 593 
Company—Misrepresentation—Person induced to 

apply jor shares upon misrepresentation and fraud 

of company—Right to avoid agreement to purchase 
ares, should be exercised before commencement of 
winding-up proceedings. 

Any contract that is induced by undue influence, 
misrepresentation or fraud is voidable atthe option 
of the party who was led to enter into the contiact 
by reason of undue influence, misrepresentation or 
fraud, This proposition though applicable to çon- 
tracts relating to the purchase of shares of a com- 
pany is subject to certain other rules of law, and 
one of those rules is that the repudiation or .the 
avoidance of the contract bythe share-holder must 
be within a reasonable time and before the com- 
mencement of proceedings for the wiuding-up of the 
company. In re JAGANNATA PRASAD All 886 
Confession. Sze Oriminal trial 449,804 


Contempt—Ariicle in newspapers suggesting that 
prosecution evidence in aciton etther contemplated 
or proceeding is obtained unfairly — Whether con- 
tempt of Court. 

It is well-settled that any act done or writing 
published which is calculated to obstruct or interfere 
with the due course of justice cr the legal prccess of 
the Court is contempt of Court although the Court 
will not take action for contempt unless jt thinks 
that the conduct ofthe 1.spondentis calculated 
seriously to inte:fere with the course of justice. Pro- 
ceedings in contempt ure not taken merely in respect 
of technical offences. To suggest in a newspaper 
article that evidence intended to be us:d in a prose- 
cution which 1s either proceeding or 18 plainly con- 
templated, has been obtained by improper means and 
ia unreliable or to suggest thut admissions by the 
accused have been improperly cbtained is conduct 
calculated to interfere with the due course of 


ustice, GovEzKMENT PLEADER, Bousay p, BJANKAR.- 


ATTATRAYA JAVADEKAR Bom. 520 


Contempt of GCourt—Court ordering Anglo-Indian 
lady to deliver custody of child to his father—Deli- 
berate disobedience of order—Lady held guilty of 
contempt of Court. : 

The father ofa Guzerati boy applied for the res- 
toration to him of his child, and that the respondent 
to the application, one Anglo-Indian lady who look- 
ed after the child for a long time with the appli- 
cant’s concurrence should be committed to prison for 
contempt of Court In a previous proceedings the 
applicant was appointed the guardian and was order- 
ed to have the custody of the boy and was to take 
him outfor a change ‘The lady, however, refused 
to deliverthe boy to the applicant. Her action 
showed that she wanted to have an absolute control 
over the boy in derogation of the rights cf the ap- 
plicant as father : | 

Held, that the lady was guilty of contempt of 
Court. 

(The lady was ordered to pay costs and severely 
warned ) In re RAJANI KANTA PADIA Cal. 785 
Process for contempi— When io be issued— 
` Speech showsng contempt for ail Oourls of Justice 
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and not any particular Court—It should not be 

dealt with by s for contempt. 

The process of contempt of Court for scandalizing 
the Court, a process ın which the Court is in effect 
both prosecutor and Judge and in which respondent 
is deprived ofthe ordinary methods of trial, is one 
which should be sparingly used. The process should 
be used in this country only where attacks are 
made on the personal character ofa Judge, or where 
base or improper motives in the decision ofa case 
are attributed toa Judge 

Where the speech contains matter which shows 
that the speaker entertains in the popular sense of 
the word contempt of all Courts of Justice, not 
making any attack on any particular Judge or com- 
ment on any particular case, this is a general ex- 
pression of opinion hostile to the utility of Gourts 
af Justice not likely to affect the pablic, and need 
not disturb the equanimity of Judges, and the spesch 
does not amount to such a contempt of Court ng 
should be dealt with by the process for comtempt. 
GovERNMBNT PLRADER, BOMBAY v. TULSIDAS SUB. ANRAO 
JADHAV Bom. 492 
Contract—0. I F, —Incidents of— Buyer, when 

guilty of breach — Appropriation, when complete 
when documents are to be delivered on payment of 
draft— Property in goods, if passes to buyer by mere 
acceptance of draft—Property, tf can be re-sold 
unless tl passes to buy.” | 

A contract of C LF kind by a seller is performed 
by tendering tothe buyer documents, enabling him 
to obtain delivary of the goods. If the contract for 
sale provides for payment being made by a draft 
upon the buyer, the buyer is bound to accept the draft 
upon tender of the documents The delivery he ig 
entitled to against payment is not of the goods 
cuntracted for but of their symbol repiesented by the 
Upon payment 
he can upon arrival of theship demand the goods 
themselves and should these be not forthcoming or 
when forthcoming not ba of the nature contracted for, 
all his remedies at law aie opento him If, therefore. 
n buyer fails to pay the draft and take delivery, he 
isclearly guilty ofa bieach of the contract. 

When the documents are to be delivered on payment 
of the draft, ‘appropriation’ is not complete until 
payment of the draft. 

In O. I F contracts the property in the goods does 
not passtothe buyeron the mere acceptance ofthe 
draft but passes only on the payment of the draft. 
There is no right cf ‘re-sale’ under the law unless 
the property has passed to the buyer. GIRDIARI LAL 
CuHopra v. Masses Soauus & Apams, Ltp. Lak. 945 
— Constructton—Agreement made in England 

—Party to be employed in New Zealand and to 

be paid in New Zealand—Payment to be mads in 

pound sterling—Party held entitled to payment 
according’to English pound, 

Where under an agreement which was entered into 
in London, between O and A, the latter was to 
proceed to New Zealand, there to be employed by 
the former as a tailor cutter for a period of three 

ears from his arrival at a remuneration of seven 
hundred pounds sterling a year: 

Held, that if the word “sterling” had not been in~ 
serted, the salary would have been payable in New 
Zealand currency, that being the place of payment, 
The word “sterling” is an express term intended to 
exclude and infact excluding, the prima facte rule 
according to which New Zealand pounds would be 
meant, as being the currency of the place of pay- 
ment. It was impossible to regard the word as in- 
dicating simply legal tender at the place of payment 

a 


~ 
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f.¢., New Zealand. The agreement was clearly on 
ita face a formal and studied document. was, 
therefore, entitled to be paid the agreed salary in 
such amounts of New Zealand currency as would 
be the equivalent of sterling according tothe rate of 
exchange current at the time of each payment. 

Quaere.— Whether the conatraction of the agreement 
would have been the same if it hdd been made and 
entered into in New Zealand. Quartus FRANO 
MARTIN Da BURGER v. J. BALLANTYNA & es ape 
Liquor license in name of H—H benamidar 
for Q—G depositing security —G rei con- 

nection with shop—P taken as partner by H— 

Default in payment of license fee—Government 

forgetting part of securtly deposited by G, without 

his consent—Suit by Q against H and P—Defen- 
dants ‘held liable. 

A licence with respcct to a liquor shop was 
obtained in the name of H who was a benamidar 
for G, G deposited a sum of Rs 1,636 as security 
with the Government. The connection of G with 
the liquor shop ceased and thereafter H carried on 
the liquor shop on his own account. Some time 
after P was introduced by H as a partnerin the 
liquor shop. The licensing fee due fell into arrears 
and the Government forfeited a sum of Rs. 1,333 
out of the secuwity money deposited by G, who, 
theiefore, sued both H and P for the recovery of the 
said amount. It had been contended on behalf of 
P that as there was no privity of contract between 
him and G, he was not liable to answer the claim: 

Held, that there was no question of a voluntary 
payment by the plaintiff on account of debts due 
trom the defendants. On the contrary ıt was a case 
in which money belonging to the plaintiff was, 
without his consent, appropriated by the Govern- 
ment for the satisfaction of a debt due from the 
defendants. The defendants benefited by the appro- 





priation made by the Government and, as that | 
appropriation was withcut the plaintiff's consent, an ` 


implied obligation on the part of the defendants to 
Te-pay to the plaintiff arose. Paszy Ram MALI v. 


‘GanGa PRASAD All 900 
————— Marriage. Sah Oontract Act, 1672, ss. 17 
and 75 f 351 


Pakki adat—Forward contraci— Relationship 
between arhti and client—Incidents of Custom of 
pekki adat in Lyallpur and Amritsar markets— 
Market going down—Deposit insufficient—Arhti, if 
can settle transactions, tf further deposit is not 

rnished, 

hens constituent places an order with a pucca 
arhts to sell or buy for forward delivery, the pucca 
arhti can either appropriate or allocate the order to 

‘himeelf or enter into a contract with another mer- 

chant in pursuance of the order. In ‘either case, 

‘the constituent looks to the pucca arht: alone and 

regards his order as a contract with him ag ifhe 

{pucca arhti) were so far as the constituent is con- 

cerned, the: principal. Where the pucca arhti, in- 

stead of allocating the orderto himself enters into a 

contract with another merchant, the constituent never 

enquires who the merchant is and the pucca arhti 
never gives the name of the merchant tothe con- 
stituent. The reason is that the constituent and the 
merchant have nothing todo with each other ; each 
regards his transaction as one with the pucca arhit 
as the principal responsible to him. Asan incident 
of this relationship, the- pucca arhti is entitied in 
such a case to enter into a crosa-contract before the 
due date with the same merchant either on his own 
account or in pursuance of an order from another 
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constituent. In neither case is the pucca arhtt bound 
to substitute another contract for the first contract 
entered into by him in fulfilment of the order of the 
original contract; and in either case the pucca arhtt 
is entitled, without any such substitution to call upon 
the constituent, when the due date arrives, to give 
delivery, ifthe order was to sell,or totake delivery 
ifthe order wastu buy and to pay or receive differ- 
ences, a8 the case may be. 

The custom that ifat any given time the market 
goes down and the deposit is found insufficient, the 
arhti is to make a demand from the purchaser for a 
further deposit, and it is only if the latter fails to 
comply within a reasonable time that the arhti is 
competent te settle the transactions, is well settled 
both in the Lyallpur and Amnitsar markets. Firm 
GanpaT Mat-Sunpar Das v., Fira Bua Kung Sines 
BaLwant Bixaa & Oo, Lah, 827 
-— --— Pledge — Oral evidence—Baskets of jade 

deposited wtth certain person—Dispute about nature 
i o depostt—Oral evidence, admtsstitlity of. 

here & person deposited a number cf jade 
baskets with other person and in a suit the nature 
of such deposit is in dispute, oral evidence is ad- 
missible to show whether the jadewas put there for 
safe custody merely or by way of pledge. Kyran Win 
Ta v. Daw K IN Kung. 475 
Undue influence—Bogus and one brought 

ubout by undue infiuence, whether same. 

It is one thing to usseit that a transaction is bogus 
and a totally different thing to urge that ıt was 
INAYAT ULLAN 
Kaan v. KANSHI HAM Lah 722 
Contract Act IXof1872),8 16— Undue influence 

—Burden of proof—Person, when said to dominate 

will of another—Transaction s«nconscionable— 

Burden of proof that there was no undue influence. 

A person is in a position to dominate the will of 
another where he holds a real or apparent authority 
over the othe:, specially in the case in which the 
‘other person is one whose mentalcapacity is affected 
by reason of age, illness or bodily or mental distress. 

the transaction in question appears, on the face of 
it, or on the evidence adduced, to be unconscionable, 
the burden of proving that such transaction was not 
induced by undue influence, lies upon a parson in a 

ition to dommate the will of the other. ABDUR 

UFF v, AYMONA BIBI Cal, 134 
8, 16— Undue infiuence — Questions to be 

considered by Court in dealing with such cases. 

The Oouyt, in dealing with cazes of undue influence, 
has to consider four different questions connected 
with each other: (1) whether a transaction isa 
righteous transaction, 6. e., whether ıt was a thing 
which a right-minded person might. be expected to 
do; (2) whether it was improvident, that is to say, 
whether ıt shows so much improvidence as to euggest 
the idea that the donor was not master of himself and 
not in-a stato of mind to weigh what he was doing : 
(8) whether it was a matter which required legal 
advice ; and (4) whether the intention ot making tho 
gift originated with the donor. ABDUR Rausr v, 
AYMONA BIBI - ; Cal. 134 
88.17 and 75—Marriage contract between 
. sonofa Muhammadan and Muhammadan giri— 

Bridegroom's father and third person on behalf of 

girl carrying on negottations— Negotiations con- 

cluded by pan rusum—Subsequent discovery that 
girl suffered from epileptic fits — Engagement 
- resctnded—Suit for recovery of amount p by 
bridegrooms’ father, for pan rusum — y of 
disclosing defect—Relationship, whether fiduciary 
—Action founded upon negligence in tort—Right 
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Contract Act— contd. 
to damages—Plaintiff, if could rescind contract 
—Oontract—Marrtage. i 
The law im no general duty on anyone to 
broadcast the blemishes of his female relations : not 
even to those whoare contemplatmg matiimony with 
them, Ifthe right arises at all, ıt mustarise out 
of amore special relationship, either contractual or 
uciary. ; 
a ape ane was arranged between the plaintiff's 
son and the second defendant, The parties were 
Mubammadans The plaintiff conducted the negutja- 
tions on behalt of his son and, the first defendant 
acted on behalf of the prospective bride who was his 
niece, The negotiations concluded with the usual 
pan rusum ceremony which cost Rs. 217. Soon after 
the plaintiff discovered that the girl suffered from 
epileptic fts and so he broke off the engagement. He 
sued for Rs, 217 which he spent over the pan rusum 
ceremony and said that he would never have consented 
to the engagement if he had known the girl's 
medical hissory He said the first defendant who 
knew the tact was under a duty to discloseit and 
since he refrained from doing so, he was liable for the 
pleiotiff's claim: | < 
Held, thatıt was impossible to say that there was 
any fiduciary relationship between tne pluintifiand the 
first delendant. A man and lus wife of course stand 
in such a relationship to one another. and it is pussibie 
a man would be regarded in that light with respect to 
his hance, but tw independent persons Who negutiate 
wmariegeon behalt of their respective proteges 
ceitainly donot by reason of that tact alone beco 
locked 1a & pualtlou uf active contidence. 
Heid, also, that the action could not alss be fouad 
upon negligeuce 1n tut, s1008 there was sv uuty Im- 
posed upun any one to Droadcast the blemishes of nis 
temale ielations Action could not also bs founded on 
decsipt, when the oppusile party was not charged 
with having any intention to deceive. The right 
picse only out ot contractual relationship, and there 
being 8 breach of duty to disclose, tha oppusite party 
was uableon the ground of fraud unde: s. i/, Con- 
tract Act. The plaint.ff, therefore, could rescind the 
contiact, but the damayes claimed by him being due 
to ita rescission and not to 118 non-iulhimeant, he was 
not sotitles to damages under s. 75, Uontiact Act. 
AHMAD YARKdAN V. ABDUL QANI IKLAN Nag. $51 
s 25 (3). Bas Limitation Act, 190o, s8. pea 
—§, 25 (3,—Balance struck and interest fixed 
—Whether amounts to promise lo pay: 
Whenever a balance 18 struck and over and above 
that interest is fixed o: there 184 promise to pay 
interest then there isa promise ty pay within the 
meaning of s. 25 (3), Contract Act. SHANTI PARKASH 
v. HARNAM Das Lah. 277 F o 


3. 26 (3)—Promise to pay must be tn writing 
—Acknowledgment of debt wmplytng unconditional 
promise to pay—it cannot be basis of suw under 
3. 23 (3). , 
The w must be interpreted in a way which will 

not render one of its provisions entirely nugatory. 

Unless a promise to pay is ın writing, ib cannot fail 

within the purview of 8. 25 (3), Contrast Act. The 

acknowledgment of dute made beyond time caunot 
be the basis of a suit under s. 20 (3) even if it 
implies an unconditional promise to pay as it would 
make the provisions of s, 19, Limitation Act, nuga- 
tory. RAMPRASAD D, ANANDI Nag. 374 


m88, 28, 23— Scope — Two Courts having 
qurisdiction to try dispute — Agreement between 
purses to try dwputes 1m one Court—~ Agreement, 
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tf contrary to public policy—Other Court assuming 
jurisdtction— Revision, if lices—Jurisdiciion. 

Section 28 of the Oontract Act prohibits an 
agreement by which any party thereto is restricted 
absolutely from enforcing his rights unde: or in 
respect of any contract, by the usual legal 
proceedings in the ordinary tribunals. This does 
not prohibit an agreement which restiicts a 
litigant to one Court out of two. There is nothing in 
either B. 23 or s. 28 of the Oontract Act which 
renders such an agreement between the parties il- 
legal. Where two Courts have jurisdiction to try a case, 
it 18 not contrary to public policy in an agieement 
between parties to agree that disputes between them 
should betiied at one place rather than at anpther. 
lt is not unnaturalthat a big company which has 
agents all over the country Should enter into agree- 
ments with 1ts agents that disputes should be tried in 
a certain place und if the agents agree that disputes 
should be tried by one out of two competent tribunals, 
they should be heldto this agreement. 

The High Court can interfere ın revision, where 
the Court, Whose jurisdiction is ousted by the agree- 
ment assumes the jurisdiction and tries the dispute, 
There is & distinction between an isherent want of 
jurisdiction ina Oourtand want oi jurisdiction on 
ground which have to be determmed bythe Uourt 
itself, the first makes the decree anullity which can 
be ignored and the second does not NATIONAL 
PETROLEUM Company, LTD 2. MEGHRAJ Nag, 582 

88.39,48. tex Insolvency 19 
8. 65—Certain lay out scheme sancttoned by 

Munsctpality—Plaintsff agreeing to purchase plot 
fiom defendant owner of property —Larnest money 
paid—Basts of agreement being permission to build 
smail house—Sanciton suspended by Deputy Com- 
missioner — Held defendant, was bound to refund 
earnest money. : 

On sanction by the Municipality toa certain lay- 
out scheme made by the defendant who was the 
owner of the property, tor constructing small resi- 
dential houses on plots, the plaintiff agreed to pur- 
chass one plot and paid the earnest money. The 
foundation of the agreement was the sanction of 
the Municipality to build small house, Thé sanction 
was subsequently suspended by the Daputy Oommis- 
sioner ‘The plantift brought a suit to recover the 
earnest Money paid : 

Heid, that the vary foundation of the contract hav- 
ing been taken away, tor all the piactical pur- 

oses, the contract had become impvssible of per- 
olmance and so the defendant was bound to refund 


the earnest Money under s 65, Uontract Act. DIN 

MOdAMMAD v. D, at SATHI ` Lahk. 926 

m b, 69—Right to reimburse — Limitation, 
when begins. 


The 1ight to reimbursement arises under s, 89 of 
the Contract Act on a contract either express or ım- 
plied to reimburse, and so the limitationis threes 

ears trom the date on which the monéy was paid. 

UTABAM V, HARISO-ANDBA Nag. 7 

8.178—Onus. : 

Under s 178, Contract Act, the onus les with 
the defendants. There aie in the section two 
separate provisos.” The onus of proof under the 
second proviso cannot be on persons inthe position 
of the defendants, and if so, ıt would seem to 
follow that the onus asto the first proviso muat 
likewise rest in the same quarter. Otherwise an 
anomalous result would follow. NIPPON Yussn KAISHA 
y. RAMJIBAN SEROWGBER ` 6564 P.C. 
——_—- § 227—Authority to agent’ to stand surety 
- Jor one person only—Agent standing stréty also 


Vol. 1741 


Contract Act—conald. 


for two more persons—Unauthorised act, if separ- 
able from authorized— Extent of principal's liabi- 


lity. 
: Whare an agent who is authorized to stand 
surety for one person only also stands surety for 
two more persons and thus acts outside the scope 
of his authority, the authorised act is separable 
from the unauthorised act, and the principal's lia- 
bility willbe restricted to that person only for 
-whom he had given authority to stand surety, 
under s 227, Oontract Act, Mayanpiv. K. R. R. M. 
RAMAN Os BTTYABR Rang 915 
-Contribution—Talugdar dying leaving partible and 
- empartible estate—Son B succeeding to imparttble 
and other heirs succeeding to partible estate — Suit 
by widow for dower debt against all heirs including 
S—Suit decreed against ‘entire property’—Olawm 
satisfied from partible property-—8, if liable to 
contributton from hts inpartsble propsrty—Nuture 
of suit. 
ples of a talugdar brought a suit against the 
heirs of her deceased husband for her dower debt. 
The estate consisted of partible and non-paitible pro- 
perty. Her son S had succeeded to the impartible 
portion and the other heirs including the plaintiff- 
widow had succeeded to the other portion. She was 
granted a decree against ‘entire estate of the deceas- 
ed” The decree was satisfied from the partible 
portion. The other heirs instituted a suit for contri- 
bution against S : 
Held, that the claim of the widow S for dower was 
that of an ordinary unsecured creditor against the 
estate of her late husband The fact that the debt was 
for dower did not make it different from any other 
simple contiact debt ao far as the talugdart property 
was concerned. Being heiress as well as creditor, the 
senior widow might doubtless have sued for a declara- 
tion that as between partible and impartible estates, 
the latter should bear its proportionate share of the 
debte, but she brought her suit as a creditor in the 
manner provided by the Oivil Procedure Oode implead- 
ing all the heirs as legal representatives and she ob- 
tained, a judgment of the character contemplated by 
B. 52 of the Code, which was a right form of a decree. 
Such a decree was only a step towards the ‘ad- 
Ministration of the deseased’s estate and did not 
complete the administration as between persons 
whose rights ate postponed to creditors. In the 
ordinary casa of & Muslim whose whole property 
descended according to his personal law, it would be 
impassible to suggest that an heir was without remedy 
against his co-hevsif by the action ofthe judgment 
Creditor under such a decree, he was left with less 
than his proper shure ofthe nett estate of the deceas- 
ed. Hisııght to contribution would be plain, Asa 
beneficiary be would have the righi, that the deceus- 
ed's estate should be duly administered, that 16 
should be cleared of debts and valid legacies, and 
that he should be given possession of his share there- 
in. For this purpose his suit could take various 
forms according to the circumstances of the case, 
It might be denominated an administration suit ora 
guit for partition or a sult for contribution, but the 
basis of -hisclaim would be the same in each case, 
vic., the right to have due administration of the 
deceased's estate. This might might also be enforced 
ina proper cise byan application for the appoint- 
ment of an administrator under s. 218 of the 
succession act, 1925. The rights of the plaintifts 
@ould not be concluded by the choice of the execu- 
tion creditor. Their claims to -their proper sharë 
in the partible estate of the late talugdar made 
them co-beneficiaries with Sin respect of ag- 
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Contributlon—concld. 3 


sete, all of which were answerable for the debts 

of the deceased and the fact that different 

portions of the assets devolved on different princi- 

ples in no way defeated the plaintiff's right to sontri- 
ution, 

Held. further, that it was not necessary that the 
plaintiffs should found upon an actual or impliet 
promise in seeking contribution from the defendant 
in the events which have happened. .Whether or 
not sas. 69 and 70 of the Contract Act are wide 
enough to cover the case, the root of the plaintiff's 


‘olaim was their right toa due administration of the 


estate of the deceased. The rightand duty of com- 
tribution is founded on doctrines of equity ; it does 
not depend upon contract. 

Held, also, that for the purpose of a rateable allo- 
cation of the debtsof the late talugdar as between 
talugdart and non-talugdari property, the value of his 
interest, tLe taluga was to be taken as it stood at the 
date of his death. Moiammap Kazim ALI Kaan v. 
Mo sAMALAD SADIG ALI Kuan 977 P.C. 
Conversion. Sas Oarriers 564 


Co-operative Societies Act 11011912), s. 43(1)— 
Rules framed by Punjab Government under, r. 16 
—Suit between socrsty and members—Curtl Court, 
z has purisdictron to entertain 

he Oivil Court has no jurisdiction to entertain 

& suit between a society and its members, etc, by 

virtue ofr, 13 framed by the Punjab Government 

under 8. 43 (1), Co-operative Societies Act Mo AM- 

MAD Kuan v Co opgeative Sooty, K AWASPUR | 

Lak. 310 

Co sharers—Adverse possesston—Absentee co-sharer 
— Possession of one co-sharer is possession of ali~ 
Co-sharer ın possession must prove overt act to 
knowledge of absentee co-sharer for adverse pos- 
session against him. an 
The possession of one co-sharer must be deemed to 

be the possession of all other co sharera, and in ordet 

to defeat the title of absentee co-sharers, it 18 for thé 

co-share: in possession to prove that by some ovat 
act he converted his possession into adverse posses- 
sion to the knowledge of the other co-shareis MUNG it 

v. BELI RAM + Lah. 942 

Suit for profits — Co-sharer mortgaging 
part of share or specific plots—Decree, tf can be 
paa against mortgagee also, 

hen a co-sharer m a moitgage of part of 
his share or of specitic--plots of which he is in ex- 
clusive possession, a -» Court ima suit for profits 

should regard the co-sharer and his mortgagee as a 

single unit anda decree can be passed against the 

mortgagee also. BuHOMURAT NINGA v. Die Narain 

SINGH All. 60 


> Tenansy-in-common—Sutt by five persona 
for possession of share in land digmtored—A ppeul 
oy four on!’ y—Surt, tf can be decreed in favour of ali. 

Five peraois brought a suit.for possession of & 
share ofland. The parties followed custom and each 
one wag entitled to his specie share us a tenant-in- 
common and not az jomb tenant, The suit was. 
dismissed but an appeal was preterred by tour of 
them only. The Appellate Uourt decreed the suit 
in toto i : 

Held, that the suit should have bean decreed to the 
extent of the shares of the four appellants only and 
not in toto. Monsaiv BELI RAM Lah 942. 
Costs: Sag Practice 784 
Court-fee. Ben Civil Procedure Oode, 1308, O. XLI, 

ur. 32, 33 > 298 
meia Decree —V alue of for court-fees. ? 

The value of.the degres is the value of what can be, 
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Court-fees—soncld. 


realized from the assets of the debtor. SANTA Pro- 
BAD Bava v. MRINALINI SA A Oal 80 
How determined. 

The court-fee on the plaint is fixed by the plaint 
itself, and it has got to be determined on a perusal 
of the plaint. The proper fee, therefore, has got to 
be determined as soon as the plaint is presented, 
and any subsequent defence cannot alter that fee 
unless a defence is raised which requires the plaint 
to be amended; then and then only can the value 
of stamp required be affected. Ma Ma NYON v, 
MAUNG Mya Rang. 794 
———— Plaint under O XXI, r. 103, Civil Procedure 

Oode—Oourt-fee payable. Sua Oivil Procedure 

Code, 1808, O, XX], r.103 630 
~~~ Refund of -Appeal withdrawn being settled 

outside Court — Court, if can order refund of 

court-fee properly paid—Court Fees Act (VII 

of 1870), a 13. 

Where an appeal has been withdrawn as having 
been settled out of Court, the appellant cannot be 
allowed a refund of the court fee paid on the memo- 
randum cf appeal The case does not come with-n 
the purview of 8.13, Court Fees Act. No court has 
inherent power to do that which is expressly pro- 
hibited by statute. In re B. KAPPINI Gowprr 

Mad. 991 b 

Court Fees Act Vil of 1870), 85. 7 (IV) J BL 
for declarationthat decree touhich plaintıf was 
not party wos null and void and for refund of 
money obtained by defendant by rateable distribu- 
tion—Whether falls under s. 7 (19) (c)~Court-fr4e 
raid ad valorem on amount of refund clavned— 

Sufficiency of. 

A suit for a declaration that a certain decree to 
which the plaintiff was not a party 1s null and void as 
against him and tora refund of the amount obtained 
by the defendant by iateable distribution in respect 
of the same decree is asuit for a declaratory dearee 
with consequential relief, and therefore, would fall 
within s. 7 (tv) ic) of the Court Fees Act. Where the 
plaintiff pays an ad valorem fee on the amount claimed 
as refund, the value is not an unreasonable one and 
must be accepted. Rao SADASHRORAO v VASANTRAO 


Nag. 90 
——— 8.7 4) (c), Sch. HW, Art 17 (HH) By teen 
of prayer t8 not matertal—What must be done 
to make relief effective if granted is only 
materral—Prayer jor ‘such relief as Uourt may 
think fit—~8uch prayer tnvolves consequential 
reltef and 8. 1 (4) (c) applies and not Art. 17 
rae Sch. II. 
oes not matter how the prayer ia 
What matters is what must be done in oper 
that prayer be gianted,to make the granting of it 
geen ln a cases for declaration where thee 
is 8 subsequent prayer for ‘such relief as t 
Court may thinkfit' or ‘any other roper 
lawful declarations be made, although all that is 
asked for is declaration, the prayer involves a 
consequential relief ana 8. 7 (4) (cc) a plies and 
not Art. 17 (tii)of Sch. IL of the Court Fees Act. 
By a decree in a partition suit certain pro- 
peity was charged with the right of the main- 
tenance of a widow. The plaintrff purchased this 
pioperty and brought a suit for declaration that 
tle property was not lable to maintenance charge 
of the widow. There was a subsequent prayer 
for other proper and lawful] deolaratıon. 
Held, thatthe declaration was to the effect that 
the property was not burdened by the maintenance 
charge not merely while inthe ownership ofthe 
plaintiff but generally; and if this declaration 
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was given, it would free the land for ever in whose- 
soever hands it may be of this maintenance charge; 
and this could not be done without amending the 
partition decree The declaration, therefore, in- 
volved the consequential relief. DATTAJI Parasu- 
RAM KUNBI #. Bo AGIRATEI Nag. 891 
— $8.7 (lV) (f), 11 — Principle of 8. 11 also 
applies to appeal — Suit for accounts — Final 
decree for definite sum passed—Appeal by ds- 
fendant ~~ Appeal must be valued according to 
amount of decree—Courit-fee payable is ad valorem. 

In suite for an account, although at the com- 
mencement of the litigation, when the value of the 
relief sought is uncertain, the plaintiff shall have the 
privilege of making his own valuation of that relief, 
yet he shall not obtain the relief towhich he is 
declared to be entitled bythe decree until the whole 
of the court-fee thereon has been duly paid; and 
consequently, ın such suits, as soon as the value 
of the relief sought is rendered ceitain, then court- 
fee must be paid uponthatamount. The principle 
of s. 11 is equally applicable to an appeal as toa 
suit, and the principle is that when the value of the 
Telief sought has been ascertained, the uncertainty 
vanishes, and the party who has to pay the court-fee 
must pay the full court-fee upon the ascertained 
amount. 

Section 7 (tv) (f), Couit Fees Act says that the plaint- 
iff cr appellant shall state the cmount at which he 
values the relief suught This does nut mean that he 
shall be permitted to state any fanciful amount which 
May occur to his mind, ıt means that the appel- 
lant, or, in the case of a suit, the plaintiff, shall 
truly state the value of the relief sought by him, to 
the best of his knowledge and belief. He cannot 
put a fictitious value upon his suit or appeal when 
the 1elief sought iscapable of exact valuntion. 
This section is applicable to an appeal against a 
decree ın a suit for account, and under the 
provisions of the section ıt ıs for theappeilant to 
value the relief sought by him. If the value is 
unceitain, hecan make his own estimate; but when 
the value is made certain, as it is by the final deo- 
ree, the necessity for an estimate does not arise, and 


it would be manifestly absuid to allow the 
appellant to make an arbitrary and erroneous 
valuation when the real valub_ is known. 


Where there 1s a deciee against the appellant for a 
specific sum ofmoney, and the appellunt seeks to 
have this decese wholly set aside he seeks to get 
rid of a decree against himself for a specified sum 
of money, and that sum is plainly the value of the 
relief sought. The valuation of the appeal for the 
purpose of court-fees 1s, therefore, this amount, and 
the appellant has no option but to accept this valus- 
tion and an ad valorem court-fee must be paid on 
such amount, Maune Tuer FEYIN v MANU Rang. 663 
8. 7 W) (d)—Oudh Owil Rules, r. IV —Sutt 
by tenant for recovery of possession from trespasser 
—Court-fee payable — Market value of land— 
Measure of. | 
Where the object of the suit by a tenant for 
recovery of pssession from a trespasser is the 
game as in the case ofa sujt between rival olaim- 
ants the case ccmes under 8 7,(v) (dj of the Court 
Fees Act, and the rule of the Oudh Civil Rules 
applicable is r IV and the market value should 
be caleulated at either 1) times or 20 times the 
annual rent as stated in the rule. BHULAI v. Gara 
DIN i Oudh 550 
8. 7 (xl) coj—Applicabisty—Tenant setting 
up adverse title sm kimesif and refusing to consider 
himself as tenant—Terminatron of tenancy—Sutt 





~ 
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by landlord for possession—Section, if applies— 
mita Valuation Act (VII of 1887),s. 8. 
_ Section 7 (xt) (ce) of Court Fees Act, applies only 
if the suit is by a landlord for recovery of immov- 
able property from his tenant, which includes a 
tenant holding over after the determination of the 
tenancy. When a person is a tenant holding over 
he continues in his character as a tenant and the 
law implies a contract of tenancy which the parties 
have not actually made. This, of course, cannot 
obtain when the tenancy has been determined be- 
cause the tenant sets up an adverse title in him- 
self and refuses to consider himself a tenant In 
such s case 8. 7, (xi) (ec) of Court Fees Act, does 
not apply toa suit by landlord for possession of 
the property. If it does not apply then the other 
alternative comes into operation, viz., that court- 
fees mugt be paid on the market value of the 
Property and then that becomes the value for pur- 
poses of jurisdiction under 6. 8, Suits Valuation 
Act. Asamap ALI FAKRUDDIN Byori p Fma ALI 
Nag. 895 
8. 8-C as amended In Bengal In 1935 

—Suit wrongly valued — Court's duty to hold 

inquiry. 

Section P-0, Court Fees Act, beinga section in the 
taxing statute, it is the duty of the Court when the 
defendant pleads that the suit has been wrongly 
valued by the plaintiff, to hold a necessary enquiry 
and come to 8 decision after necessary enquiry whe- 
ther the suit has been wrongly valued. Tt is true, 
where there is no objective valuation, it is not possible 
to say that the plaintifs valuation is wrong but 








every case must be judged on its own facts Santa 
Prosan Sasa v MRINALINI SAHA Cal. 80 
8.13. Sse Court-fee 991 (b) 





8. 17— Suit on deed of setilement— Two 
reliefs claimed —Ons to declare deed not binding 
and other decree for amount if deed was valid— 
Such reltefs, if distinct subjects 
The test which is sometimes laid down in order 

to ascertain whether two or moreclaims constitute 

different subjects within the meaning of s. 17, 

Oouit Fees Act, vie, whether different suits might 

have been instituted in respect thereof, is nota 

decisive one : 

Plaintiff brought a suit based on a deed of settle- 
ment. The reliefs claimed were to declare the deed 
not binding as.baving been brought about by fraud 
and an alternative relief that ifthe deed was found 
to be valid a decree should be given for the amount 
of the deed: 

Held, that the two reliefs claimed did not con- 
stitute two dietinct subjects within the meaning of 
s. 17, Court Fees Act Ranaaswaur REDDIAR v. 
VENEATAPHRUMAL DIAR Mad 983 

8. 34 (3)—Duty of prosecution in charge 
under s. 34 (3)—-Stamps sold should be sind 





rg 
ed, 

To establish a charge under s. 34 (3), Court Fees 
Act, it is necessary for the prosecution to identity 
the stamps alle to have been so sold. RAM 
KRISHNA SINEBA y EMPEROR Oal. 513 
Sch. Il, Art. 6— Court, if can accept person 
as surety on Oral statement. 





‘Article 6 of the Oourt Fees Act does not lay down . 


thatit is illegal for the Court to accept a personas 
surety in roceedings under s 55, Civil Procedure 
Code, on oral statements made before it, or that it 
is jaan gah to take a bond in writing. Firem NANK 
OpAND Ramst Dass IBRADIM Lah. 965 
—— Art. 17-A (1) (as amended in 
~Madras)—Prior agee made party to suit 

by putens mortgagee—Olaim by him to priority— 
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Olaim not recognised and sale ordered—Appeal— 
Court-fee paid under Sch. II, Art. 17-A (1)—If 


per. Ng” 

ANG prior mortgages who was made a party in a 
suit on mortgage by the puisne mortgages, claimed 
priority in respect of his mortgage executed by one 
of the three mortgagors and the trial Court held that 
he was entitled to priority. The Appellate Gourt, 
however, recognized his priority only in respect of 
one-third share of his mortgagor ani directed that 
two-thirds of the property he sold first and after 
payment to the puisne mortgagee the balance be 
paid to the prior mortgagee and also directed that 
the remaining one-third of the proparty be sold and 
after paying first the prior mortgagee the balance 
be paid to the puisne mortgages On an appeal 
from this decision the prior mortgagee paid a court- 
F of Rs 15 as one for a relief for a declara- 
tion: 

Held, that there had already been an order for sale; 
there had already been a declaration of liability 
of the suit property in respect of the mortgage of 
the prior mortgagee and the only question was whe- 
ther he was entitled to any privrity. All that he 
was seeking in appeal was to get rid of the declara- 
tion made against him and to have a declaration 
in his favour. Therefore, B relief for declaration 
would be enough and he was entitled to value the 
relief as one for a declaration and the court-fee, 
therefore, paid by him was sufficient under Art 17-A 
(1) of Ech. II, Madras Gourt Fees Amending Act; 

Held, further, that having regard to the form of 
the decree the relief was one incapable of valua- 
tion, ani as such, the court-fee paid was sufficient. 
In re SUBBIA PANDARAM Mad. 665 


———— ch if, Art 17 (Hi). Sas Court Fees Aci, 
1870, 5. 7 (4) (9 891 


Art. 17 (vi), s. 7 Civ) (6b) — Partition 
suit by person in possession as co-tenant—Defendant 
denytng plaintiff's title and possession —Court-fes 

ayable. 

here a person who alleges that he is in posses- 
sion of immovable property ag a co-tenant on his 
own behalf and on behalf of others, flles a suit for 
partition of that property, the suit is not converted 
into a suit for dealiration of title and recovery of 
possession by a mere denial on the part of the 
defendant as to the plaintiffs’ title and possession. 

The suit is governed by Art. 17 (vi) of Sch, II, 

Court Fees Act, and no ad valorem court-fee is re- 

quired, Ma Ma Nyon v. Mauna Mya Rang. 794 


Criminal Procedure Code (Act Vof 1898)— 

Oonstruction of the Code. 

The langu of the Criminal Procedure Code is 
conclusive and must be construed according to or- 
dinary principles, so a3 to give effect to the plain 
meaning of the language used. No doubt in the 
cass ofan ambiguity, that meanin must be pre-. 
ferred which is more in accord with justice and con- 
venisnce, but in general, the words used read in their 
context must prevail. BABULAL ONOUKHANI V. oo 


—3. 4, cls. (v), (W)-Summons case and 
warrant case—Dislinction pointed out—Measure of 
punishment decides whether the case should be 
tried as a summons or warrant case — Bengal 
Excise Act (V of 1809), ss. 46, 82— Prosecution 
under s. 48 (a)—Previous conviction — Accused 
liable to conviction exceeding siz months—Pro- 
cedure in warrant case should be followed— 
Magistrate following summons case procedure— 


al 
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-Trial, if- vitiated—Irregularity, if curable under 

Criminal Procedure Code (Act V of 1898, 3. 537. 

The procedure for the trial of e summons cas. is 
laid down in Oba . XX, while that fora warrant case, 
is laid down in Chap XXI of the Code of Oriminal 
Procedure. There is & difference between the two: 
the main difference lying in the fact that ina warrant 
case ib isnecessary to frame the charge, and secondly, 
tlist the accused has the right to reserve cross-exa- 
mo nosion of the prosecution witnesses tilla late 
B age, i 

‘In considering whether the trial should: bein ac- 
cordance with the procedure of a summons case or of 
aiwarrant case, it is not’ peitinent to consider the 
nature of ‘the offence, but only the measure of the 
punishment which may be inflicted That constitutes 
the deciding factor, 

-Where, therefore, it. is apparent in a prosecution 
under s. 46(a’, Bengal Excise Act, from the begin- 
ning that the ac is liable to imprisonment exceed- 
ing six months by ieason of a previous conviction 


_ utider the provisionsofs 62, Bengal Excise Act, the 


proper procedure for the Magistrate to adopt is that 
Jaid down for a warrant case. The irregularity of 
following the summons case procedure instead of the 
pn for warrant case is nota mere matter of 
rm. The difference between the two forms of 
trial is of sufficient importance to lead toan almost 
indefeasible Pitara ptaon of prejudice to the accused, 
andthe trial is not in accordance with law, and 
must therefore be set aside, the irregulanty being of 
such a character ag not tobe curable by s. 537, Őri- 
minal Procedure Oode, or by any of the other curative 
provisions of the Code. Surat GOLAT v. TMPHROR 

i. Cal. 454 

m 88,13 (3), 529 (f), 192—District Magas- 

(iy? appointing Sub Divisional Magistrate for 

ritcular period—Authority to bein charge of 

S.D 0's file during his tour, if amounts to 

appotntment—Su:h appointed Magistrate, not em- 

powered under s. 192, transferring case in good 
faith to hts own file—Transfer, validity of. 

A District Magistrate who has been delegated 
poweis under s. 13 (3), Criminal Frocedure Oody, is 
competent to appoint a Sub-Divisional Magistrate 
on, & particular ‘date or datee or for a particular - 
period. This he might do without relieving the 

manent incumbent. The mere authority from the 

istrict Magistrate to be in charge of the 8. D O.'s 
file at headquarters so long as T is on tour isan 
appointment within the meaning of s. 13 though the 
appointment is limited only to a particular kind of ° 
work and a ae ee Occasion, 

Where such a Magistrate appointed by the Dis- 
trict Magistrate transfers erroneously but in gcod 
faith a case of which he has not taken cognizance 
to his own file as second officer, the order of trans- 
fer-is valid by virtue of s. 529 (f), Criminal Pro- 
cedure Oode. The fact that. he is not em 
to do so onder s. 192, is immaterial. Raw 
SINHA v EMPEROR ; 

- : » 8. 107— More J against 
‘violence in past—IFf sufficient to fustify 

pa justify order under 





BISuNA 





- 


‘What must be proved in order to justify an order- 
binding over persons under s 107, Oriminal Proce- 
dure Code, is that they are likely to break the peace 
in future, Mere proof that they have committed 
certain acts of violence in the pastis not sufficient. 
In re KUMARAPPA O: BTTIAR Mad 248 
r= 8. 145 (4)—Recetver — Appointment of— 

-Court can attach property— Whe can appoint 
. Hecewer with. powers. under Civil Procedure Code- 


~ 
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Criminal Procedure Code— contd. © -: -7 
—'Attach', meaning of—Possession of attached 
property can be given to some person—If he 
can be awarded costs incurred by him for managing _ 
1t— Proceedings under s 145 are for speedy remedy | 
—Such purpose is not served by appointment of a ` 
Receiver. h 
In view of the express provision ins. 146, Crimi- - 

nel Procedure Oode, if it were intended that a 

Magistrate should have power to appoint a Receiver ` 

under sub-cl. (4) of s. 145, it would have been so- 

stated and the absence of such special provision ' 

precludes the Magistrate from appointing 8 

Receiver under s. 143 (4).. The Magistrate can 

only attach the property but it is not stated in 

the (ode as to how the attachment is to be effected 

If the land in dispute is land paying revenue to, 

Government and if analogy of s 88 were ta, be fol- ' 

lowed, the Magistrate must attach it through thè 

Collector. The word “attach” merely means to ' 

bring under the control of the Court, and the Magis- - 

trate is entitled to effect that object in any way ` 
which is within his power. Certainly, the 
appointment ofa Receiver with the powe:s of a` 

Receiver under the Oode of Civil Procedure is not 

one of those ways, because unless that power is 

expressly given, a Magistrate cannot exercise it. 

It is not advisable to employ the-term “ Re- 

ceiver | owing to the possibilities of misunderstand- ’ 

ing that may arise, yet it is clear that if the Magis- 
trate'’s attachment is to be effected, he must” put 
some person into possession of the property, who will 
have authority t> maintain his possession. 

The person put in possession of the property can be 

awarded the legitimate costa incuired by him for 

managing the property. i 
An addition:] reason against the appointment of 

euch A Receiver uuder sub-cl (4) of s 145, Criminal 

Procedure Gode, 1: this that the proceedings under 

e 115 are intended to be ecariied through without 

delay and the time during which the subject of the 

dispute needs tobe under attachment is so short as 

certainly not to justify the appointment ofa Re- ° 

ceiver having the powers ofa Receiver under the ' 

: ‘ode of Civil Procedure Mauna San U v. Maune Lo 

GALa A Rang. 958 

88.148, 164, 533— Recording of confession 
under 8. 16i—Actual questions and answers not 
recorded—Magistrale giving evidence under 8. 538 
—Oourt satisfied that usual precautions were taken 
—Admissibiltiy of confession. i 
IL is not possible to lay down the particular ques- ’ 

tions in each particular case which ought to be put, 


~ 


~ 





ta 


, but the Magistrate and the High Court have to be 


satisfied that the confession was “in fact voluntary. 
Where confessions are recorded under s. 164, ° 


, Oriminal Procedure Code, and although the actual: 


questions and answers put by the Magistrate to tha 


Seal confessing accused are not recorded, the Magistrate 
wered . 


gives evidence as is permitted under s. 533, Orimi- 
nal Procedure Code, and he satisfies the Court that- - 
questions had been asked and that the usual pre: 
cautions had been taken by him, the confessione 
are admissible under gs: 184 and 633: taken toge- 
ther Monamuap Din MRHAR DIN v. EMPEROR : 
i Lak 881, 

88.164, 533 — Defecte in recording con- 
Jession under s. 164—~ Accused not prejudiced— 
Defects are cured under 3. 533. 
‘Defects in recording confession by a Magistrate: 
under s. 164, Oriminal Procedure Gode, are cured- 
under s. 533, provided that the accused has not been 
prejudiced: by them. KISHAN UHAND KEWAL Ram 4. 
KMPBABROB - -> Pesh. 449 
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———-,192. Bas Oriminal Procedure Oode, 
1898, s. 13 (3) 513 





8.195 (1) (a). Sza Criminal Trosedure 
Code, 1898, s. 439 344 
-—--—— $. 215—High Court—Judge presiding over 
‘Sessions, tf can quash commitment. i 
A Judge, presiding over the Sessions of the High 
Gourt, has power under s. 215, Criminal Procedure 
Oode, to quash a commitment made to him by a 
competent Alagistrate. M, I. Massa v. Tau KING 
Rang. 824 
——-— 88. 221, 222 — Prosecution can charge 
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abetment generally—Such charge, if sufficient notice | 


under 3. 222 (1). 
It is open to the ee to charge abetment 
generally, and then, i 


the evidence did not establish - 


abetment other than in one particular form, to ely - 


on this particular form for a conviction. The charge 
would amount to notice to the accused that they had 


to meet a case of abetment inoneor more of the 
different ways indicated in s. 107, er rae 
al. 36 


HARENDRA KONAR Manpatv EMPEROR 


a 


e 


88, 222, 235—C0Oharge under 8. 409, Penal - 


Gode (Act XLV of 18€0), and charge of conspiracy 

‘to commit such offence—Dtstinction 

There is a distinction between a charge of an 
offance under s. 409, Penal Code, and a charge of 
conspiracy to commit such an offence or offences. 
In the former, partioulars are no doubt necessary, 
and such particulars must be within certain limits 


ag laid down in the Code, but not eo in the latter. . 
In stating the object of a conspiracy, the same - 
certainty ia not required as in indictment for the > 


offence conspiied to be committed. A charge of 
conspiracy in i1espect of an offence or offences under 
8.409, Penal Code need not, therefore, be as specific 
as a charge of an offence under that section Ram 
Kris NA SINJA v. EMPEROR Cul. 513 
- 68. 225, 537 — Charge of conspirac 
containing words that accused agreed with eac 
Other “or” with othera unknown to commu offence 


—Use of words “or”, whether makes charge one in’ 
- done in putsuanes of it. 


aliternaitve—Defect, if any, whether curable. 


— 


Where a charge for conspiracy contained the |“ 


words that the accused agreed with each other “or” 
with others unknown to commit a certain offence : 


Held, that the word “or” in the charge was not - 


used as a disjunctive, meaning that the charge was 
the one alternative or the other, but it was used 
merely because the complicity of-other persons in 
the conspiracy was not so certain as that of the 
three accused. 

Held, also, that it was impossible to say that the 
terms in which the charge was actually framed 
could or did mislead the accused in any way: at 
no stage were they left in any uncertainty as to 
what was alleged against them Even supposing 
there was any defect; it was not such as would not 
be sufficiently met by s. 225 or s 537, Criminal 
Procedure Oode. Ram KRIBANA SINHA- v. EMPRROR 

; - Oal 513 
——————8. 236—Applicability. ` . 

Section 236, Oriminal Procedure Code, is generally 

regarded as limited in its application: it-is not 


+ 


` ceed to charge and try. The accusation 


2 
1 
4 

1 


intended to be applied to a case where the facte- 


are left in doubt or to enable the Judge to leave 
the facts in doubt and thus- eseape that- responsi- 
bility and duty of making-up his mind which the 
law places on him: it applies to a case where the 
facts are not in doubt,, but it is duubtful which 
pea of the law applies to these facts GHULAM 

YDER Imam BAKSH v. EMPEROR Sind. 497 
———8, 239 (d)—- Infringement | of 8. 339 (d), 


zavil’ 


Criminal Procedure Code, whether illegality as to 
justify quashing of conviction š 
Obiter.—The infringement of s 239 (J), Criminal 
Procedure Code, would, if made out, constitute an 
illegality, as distinguished from an inegularity, so 
that the conviction would require to be qurshed 
under the rule stated inSubrahmantz Arar v King- 
Emperor's case, 28 I A 257, as contrasted with the 
result of an irregularity, as to which Abdul Ralnan's. 
cage, 54 JA 96 16 an authority BABUTAL Crougsaxr 
v EMPEROR IPC 
8.239 (d)—S. 239 (d) ts exception tos. 233 
—Oonstruction of s. 239 (d)—“Same transaction,” 
scope of—Conspiracy, whether should be ‘ound in 
accusation or tn eventual result of tra 
The cl (d) of :39, Cr.minal I'rccedure Code, 
is expressly an exception from s. 233 of the Code an] 
enables a plurality of offences to be dealt with in 
the samo trial) But it does not import either ex-. 
pressly or by implication the | mitation set out in. 
R. 234 according to which not more than t! ree 
offences of the same kind committed within the 
space of 12 months can be tried together or the 
limitation contained in s 235 (1), under which more 
offences than one committed by the same person 
can only be tried together if they are in one series 
‘of acts so connected together asto form the rame 
transaction, in which case there is no specific limit 
of number. Nor is there any limit of number of 
offences specified in s, 239 (di. Tho one and only 
limitaticen there istbat the accusation should be of 
offences “ committed in the course of the same 
transaction.” Whatever scope of connotation may be 
included in the woids “the same transaction,” if 
several persone conspire to commit offences, and 
commit cvert acts in pursuance of the conspiracy 
(a circumstance which makes the act of one the act 
vf each and all the conspiratois: these acis are 
committed inthe course ofthe same  transaution, 
which embraces the conspiracy and the acts dune. 
under ıt. The common cuncert and agreement which 
constit ite the conspiracy, serve to unify the acts 





The qu2stion whether it is enough if the con- 
spiracy isto be found in the accusation or must it 
be found in the eventual result of the trial, + a, 
whether the relevant point of time is that of the 
accusation, cr that of the eventual result, is a 
question of principle, or, perhaps more correctly, 
construction. The clause deals with three matters, 
accusation, charge, trial. It sig nothing about 
verdict. The condition is-expressed ın the words 
“ parsons accused of different offences, do,” It 
does not say, “ rightly accused" or “ accused and 
envicted” It ıson the basis of what appears on 
the face of the accusation that the Court may pro- 

is neces- 
sarily anterior tothe exercise of the discretion to. 
charge an These are sta-es subssquent t» the 
accusation’ This’ view is strengthened by reference 
10.8, 251, which states the duty of the Magistrate in. 


: warrant cases The daty so stated is that the Magis. 


trate, when evidence has been taken or at any previous. 
stage of. the case is of opinion that thero is ground 
for presuming that the accused has committed an 
offence. triable under Ohap XXT, which he is com- 
petent totry and which, in his: opinion, could be 
adequately punished by him, should frame in writing , 
a charge ngaiust the accused. Similarly in the cage 
of tri.is in the High Court -or Courts of Session 
charges willbe framed on: the accusation, It ig 
true that.the opinion of the Magistrate may be. 
wrong in:law astu there. being a same transaction. - 
a 


0 ae?’ 

rrxviti 
Criminal Procedure Code—conid. 
or the evidence which led him to think prima facie 


that this condition existed, may be insufficient or 
may eventually be falsified. It would result in any 


such events that the prosecution is enabled at the . 


trial to join separate offences contrary tothe terms 
of as. 234 and 235. And if improper advantege is 
taken of s. 239 (d), Boas to bring into one pro- 
ceeding a great number of accused and a great 
multiplicity of offences, with serious hardship and 
injustice to the accused, it would be much to be 
regretted and might well be a ground foran 
amendment of the section by the Legislature, not- 
withstanding the warning of the High Gourt and 
their determination to see that accused are not being 
unfairly dealt with and to prevent any procedure by 
which cases which should be comparatively short and 
simple become unwieldily complicated and lengthy. 
But even go that can be no ground why the Court 
ghould misconstrue the section. It must be hoped, and 
indeed aesumed, that Magistrates will exercise their 
discretion fairly and honestly. Such is the implied 
condition of the exercise of every discretionary 
power. If they do not, or if they go wrong in fact 
or inlaw, then the accused has prima facie a right 
of recourse to the Superior Courts by way of appeal 
or revision. These safeguards may well have ap- 


peared tothe Legislature to be suificient. It may ` 


seem . paradoxical that the prosecution should 
have the advantage of joining different offences 
and different accused simply because the allega- 
tion of # conspiracy seemed to the Magistrate 
to be prima facie justified, whereas at the trial the 
allegation breaks down. But the charges have to be 
framed, for better or worse, atan eaily stage of 
the proceedings. It would be paradoxical if no one 
could tell till the end of the trial whether the trial 
was legal or, illegal. Bo the relevant point of 
tim3 at which the condition prescribed by cl “ad 
of s. 239, must be fulfilled ia that of the accnsaticn 


and not that of the erentual result That is tke 
conspiracy must be found in the acensation, 
BABULAL U. OUK -ANI D, EMPEROR 1 PC 





8.254. Bra Oruninal irial— Oommitment 

à 920 

ss. 263, 342, Chap. XXH — Summary 

trial—S. 283 lays down minimum requirements 
of law. 

In summary proceedings a certain expedition is 
intended and indeed is most desirable. But the 
summary procedure laid down in the Oriminal Pro- 
cedure (Jode must not be made yet more summary. 
Section 263, Oriminal Procedure Oode, lays down 
the minimum iequirements of the law. Moreover, 
whiles, 263, dispenses with the formality of record- 
iy eae it does not dispense with the necessity 
of hearing evidencs or ‘of following the procedure ses 
out in Ohap XXII Oriminal Procedure Code, for sum- 
mary trials. Nor do:s it dispense with the necessity 
of complying with the provisions of s 342, the 
examination of the accused after the case for the 
prosecution is closed. In short, a 263, merely 
relieves the Oourt of the burden of recording evi- 
dence. OUHOITHRAM MBNGaRAJ v. Ewpreor Sind 685 
8.307—Verdict of jury—High Court when 

interferes 

-The High Court does not axercise the power vested 
under s. 307, Oriminal Procedure Code, in setting 
pside the verdict of the jury, unless ıb is perverse 
or patently wrong, and is convinced that in giving 
effect to the same, it would not meet the ends of 
ange EMPHROR v. NIB.1ARBSH MANDAL Mouaig 

DAL Cal. 803 
m. 8, 417— Interference with acquittal — 


¢ 


* 
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Reasonable doubt as to guilt of acoused—High 
Court will not interfere with acqutttal—It is for: 
prosecution to prove gutlt and not for accused 
to prove innocence 

In an appeal against a conviction, it is only neces- 
~sary to satisfy the Appellate Court that there is a 
reasonable doubt as to the guilt of the accused to 
induce the Appellate Court to interfere but when 
there isa reasonable doubt as tothe guilt of the 
accused, the Appellate Court will not interfere with . 
an acquittal. Nor will the Oourt in this or any 
other proceedings forget that the burden of proof 
lies upon the prosecution. It isfor the prosecution 
to prove the guilt of the accused; it is not for the 
accused to prove his innocence. The High Oonrt 
will not interfere and reverse an order of acquittal 
merely because there is 100m for an bonest differ- 
enca of opinion, merely because upon the evidence 
the Judge might have come to the conclusion that 
the acoused was guilty. The High Gourt will not 
interfere unless it is quite clear that the Judge or the 
Magistrate whose judgment of acquittal is appealed 
against is wrong and the Court must, in every case, 
assuming that Government have appointed compe- 
tent Judges and competent Magistrates, give care ` 
ful consideration and due weight to the findings of 
the lower Courts It isnot intended that s. 417, 
Oriminal Procedure Code, should be used in” every 
case where Government thinks there should be a œn- 
viction It is nota power lightly to be used. It 
should be used only when there can be no rea- 
sonable doubt upon the record as tothe guilt of the 
accused Empepror v GuLaB B as KADIR Saai 

Sind 835 
8.438—Criminal Rules of Practice and 

Orders of Madras High Court, R. 263—Rule, if 

says that District Alagtslrate siall never refer 

acquitialto High Court. —_ 

Rule 263 of the Uriminal Kules of Practice and 
Orders of Madras High Court, has been framed for 
the guidance of District Magistrates in suitable 
cases The Rule cannot be read as saying that the 
District Magistrate shall never refer an acquittal 
to the High Oourt Ifthe Rule is construed in the 
opp site way, it would be ultra vires the powers of 
the High Ocurt. Soora KULABEKARA O: ETTY v. 
TLOLASINGAM OFEITY Mad. 426 F B 

— 8 439. Sse Oriminal Procedure Code, 

1898, s. 476-B 780 
s. 439— Magistrate accepting certain set of 

facts—Finding on such facts—kevision— High 

Court cannot treat revision as appeal and interfere 

wtth such finding—Criminal trial—Revtston. 

'Fhe revigional jurisdiction of the High Court under 
s. 439, Oriminal Procedure Oode, can always be ex- 
ercised in order to prevent a gross and palpable 
failure of justice which means an error of fact as is 
obvious upon the face of the record and is not in 
effect a mistake made by the Magistrate as to the 
question of which set of facts should be deemed 
more acceptable but a blunder relating to the quee- ` 
tion as to whether some fact has been proved or 
not. 

The machinery of the High Oourt in criminal 
revision cannot be invoked in a case where there was 
evidence before the Magistrate which, if he believed 
it, would enable him to find as he did, and the 
revision cannot be treated as an appeal, U PANDITA 
v. Mauna Tint Rang. 860 ` 
ss. 439,195 (1) (a)— Complaint under 

“8. 195 (1) (a District Magistrate ordering its 
_ withdrawal under s. 195 (5) — Revision, tf lies 

against his order. ; : 
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Making of a complaint under s. 195 (1) (a), 
Criminal Procedure Uode, is not a judicial act but 
is the actof a public servant, Where, therefore, 
upon such complaint being made the District Magia- 
trate orders itto be withdrawn under s. 195 (5), such 
order is not made by him as a Criminal Court and 

ce no revision lies under s. 439, Criminal Pro- 
cedure Oode, against his order. BABA Dana Sag 
BuTaRA v, GURDITTA MAL Pesh, 344 
— —— 88, 443, 446 (1)—Application under s. 443 

— District Magistrate omitting to record finding on 

such application but committal order implying that 

he had come to finding—His omission, if vitiates 
proceedings—His decision under s. 443 and com- 
mijting of case under s. 416 (1), tf sufficient 

The omission of the District Magistrate to record 
his separate finding on the application under 
s 443, Criminal Procedure Code, dces not invalidate 
his proceeding if his committal order implies that 
he had come to a finding. It is sufficient that he 
decides under s. 443 that the onse ought to be tried 
under the provisions of Chap, XXXII, and, conse- 
quently, commits the case for trial to the Court of 
Bession uńder s 446(1), M I. Mamsas. Tot Kine 
i Rang. 824 
8.476-B,439—Order under s. 476-B, by 

Cirit Court—Reviston against—Procedure to be 

followed by High Court, whether should be one 

under s. 139 or 8 11507 Civil Procedure Code (Act 

V of 1903). 

Applications in revieion from an order under 
s. 476-B, Criminal Procedure Code, by a Civil Court 
to the High Oourt should be heard and decided in 
accordance with the provisions of 8. 439, Criminal 
Procedure Code. It is not essential to determine 
whether the Court which passes an order under 
s. 476-B is technically a Oriminal Court or not, It 
is certainly a Court which is exercising jurisdiction 
in a criminal matter, and orders passed by it can 
be revised by the High Court under s. 439, Not 
only does the procedure relating to criminal appeals 
apply to a proceeding under s. 47¢-B, but any 
order made under that section can be revised by 
the High Court under s 439, and the provisions of 
s. 115, Civil Procedure Code, do not apply to such a 
case. Once the matter has been brought to the 
attention of the High Oourt, the High Court can 
act in revision under s. 439 whatever the method 
adopted in bringing the matter to its attention. 
Empsaon v, Beato Sapo MALI Bom. 780 FB 

8.494 — Withdrawal of prosecution — 

Interference by High Oourt— Oivil Judge directing 

prosecution for forgery — Prosecuting Inspector 

withdrawing prosecution on ground of expenses— 

Propriety—Duty of Magistrate, 

Or y the High Oourt will not interfere with the 
discretion given fo the prosecution bys 4%, Orimi- 
nal Procedure Code, but it undoubtedly has power 
to do so, in special circumstances where the with- 
drawal appears to be manifestly improper. There 
is nothing wrong in the Prosecuting Inspector con- 
sulting his superior officers before putting in his 
application for withdrawal. Seotion 494, Orimina] 
Procedure Oode, itself does not prescribe that rea- 
sons in writing must be given, but it is obviously 
desirable that reasons should be given in order to 
enable the High Court to Judge whether the with- 
drawal has n lightly made. 

But where prosecution for forgery has been launched 
by an experienced Civil Judge after a full trial on the 
merits and accused does not appeal against the 
order, it would be allowing an undesirable precedent 
if.suoh & progesution were to be, unless for very 
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cogent reasons, cut short by the prosecuting autho- 
rities. The Judge must have considered the ques- 
tion of the probability of a conviction, and his 
opinion isentitled to respect. The fact that the 
rosecution case isa weak one is not sufficient to 
ustify the Prosecuting Inpector in applying for its 
withdrawal and the Magistrate in consenting there- 
to The fact that the prosecution would entail a great 
deal of expense in calling bandwriting experts 18 
also no reason for withdrawing it. Government has 
got to face, and does face, the spending of consider- 
able sums in maintaining justice. Such an applica- 
tion at the instance of 8 private person is in order 
but not at the instance of the Government Iltis in 


. the public interest that offenders in forgery cases 


should be brought to book in spite ofthe difficulties 
and expense necessarily involved in suchtrials. If 
the case is thought to be beyond the capacity of 
the Prosecuting Inspector, then the services of the 
Public Prosecutor should be secured, SatTwarao 
NaGcorao Harxar v. KANBARAO BHAGO Rao HATKAR 
Nag. 510 
8. 506. Bre Bombay Prevention of Adultera- 
tion Act, 1925, as. 4 (4) (6), 5 542 


8. 514— Bonds executed for appearance 
before Court— Bonds dtd not spectfy place of 
appearance and not signed by accused—Court cn 
certuin date sitting at place other than usual — No 
knowledge to accused of change of venue—Accused 
not appearing and bonds Jorfetted— Bonds held 
could not be forfetied. 

The bends were executed by the accused for the 
appearance before certain Qourt, inthe prescribed 
form. The bonds did not specify the place where the 
accused were required to appear and were also not 
signed by the accused. Ons certain date the Court 
sat at a different place than usual and the ac- 
cused not having appeared before it, the bonds were 
forfeited under s. 514, Criminal Procedure Code, 
It did not appear from the order-sheet that the ac- 
cused had knowledge of the change of venue : 

Held, that the order of forfeiture must be set aside 
under the circumstances IMARAT MALLIK v. EMPRROR 

Cal 823 

s. 514 — Penalty — Amount of bond for 
appearance is not fine but penalty by forfeiture. 
aie. amount of bond executed for appearance 

before a Court 1s nct fine but a penalty incurred by 

way of forfeiture under s, 514, Oriminal Procedure 

Code. IMARAT MALLIK v. EMPRROR Cal. 823 

3. 517. Sse Public Gambling Act, 1667, 

8. 13 556 


s. 526 (8)—Adjournment granted on con- 
dition ihat applicant should move High Court for 
transfer within reasonable time—Applicant wrongly 
but bona fide moring local Court— Delay held 
should be pardoned. 

Where an adjournment ander s. 526 (8), was 
granted to the applicant on condition that he should, 
within 1ensonable time, apply to the High Oourt for 
tiansfer of the case, and applicant in mistake 
according to the original circular of the High Oourt 
which was subsequently cancelled, moved the local 
Gourt for transfer : 

Held, that the mistake was bona fide, andif made 
for the first time, the applicant should be pardoned 
the delay. CagsaDaak BAAGOHAND 9 EMEEROR 

Sind 5621 

8.529 (f), Bra Criminal Precedure Code, 


1898, s. 13 (3 513 
i 6. 633 Suz Oriminal Procedure Code, 1598, 
- g, 148 i - 881 
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8, 53 ” jas 
Sas Orimn Trocedure Codo, 1898, e. 4, cla. (o Go) 


Seu Criminal Procedure Oode, 1898, s. 235 518 
- 8. 539-B—Omission to make memorandum 

of local inspection—Trial, tf vitiated. 

Held, that the omission to make inspection note-as 
required by 8. 539-B, Oriminal Procedure Oode, waa 
not fatal to the case The local inspection had not 
much bearing on the case at all, and the omission to 
record the note could have had no practical effect on 
the decision. JAMNA Prasan v EMPEROR Nag, 523 
— s 539-B—Scope -Whether contemplates that 

presiding officer should put himself in position of 








WITNESS. ; = 
Section-539-B of the ‘Criminal Prosedure Gode 
which empowers the Court to make a local inspection 
doses not contemplate a procedure by which the presid- 
ing officer would, to all intents and purposes, put 
himself in the position of a witness in the case. AKamn 
Kiszore Ram v. EMPEROR. Pat.635 
— 8. 540-A— Trial in absence of accused—~ 
When nullity—Previsions of s. 540-A, should be 
strictly complied with. 
Normally, 8 trial inthe absence of the accused ig 
a nullity and ‘it is only by virtue of s 540-A, that 
this consequence of the absence of the eccused can 
be ‘avoided : if the requirements of the section are 
not fulfilled, the trial remeins a nullity Pox ar 
Das Gayaa RAM v [IMPRROR Lak 422 
Criminal trial—Accuse / charged under non-existent 
a. 506 b), Penal Cole (Act XLV of 1860;—Accused 
acquitted under that charge — Mistuke due to 
cleracal error—Jlut.'enot affecting rest of trial—~ 
Trial, tf viliated. < 
Even though the accused is charged under a non» 
‘existent s 505 Ab), Fenal Code, the trial is not 
vitiated, if the mis:ake 13 merely a clerical error 
copied: from the complaint without verificition and 
the accused is acquitted of this charge, and -the 
“mistake does not affect the rest of the trial. JAMNA 
PROSAD V, EMPIROR wr Nag, 523 
~ Accused—Responsibtltty of —Injury not fatal 
-but ordinarily sufficient to cause death—Deat dud 
to infectton— Fact, if makes difference tn accused's 
- responsibility. - m = 
Where a wound inflicted is not necessarily fatal 
but the injury is sufficient in the ordinary course 
of nature to cause death and the actual death ig 
caused by an infection setting in the wound, this 
fact makes no difference to the criminal responsibi- 
lity of the person charged. Naa MYAUK NYO v. 
Tas Kine ; Rang. 338 
Acquittal—Appeal from—Power of High 
Court, where acquittal is based on facts and 
appreciation of evidence— Distinction between 
appeal from conviction and appeal from acquittal 
tinted out. 
dealing with an appeal from an order of 
uittal on a matter of fact, the High Court has 
power to review at large the evidence apon 
which the order of acquittal was founded and to 
reach the conolusionthat upon the evidence the order 
of acquittal should be reversed, Such power is not. 
limited to cases of obstinate blunder on the part of 








the lower Court and incompetence, stupidity or per- 


versity of conduct or misconduct bang Fa a clear 
miscarriage of justice. In exercising this power, 
the High Court will always give proper weight and 
consideration to such matters as the views of the. 
trial Court as to the credibility of the witnesses, the 
e presumption: of innocence in favour of the dcoused, 

pis right to the benefit of any doubt, and the 
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slowness of an Appellate Oourt in disturbing a find- 
ing of fact by a Judge who had the advantage ‘df 
seeing the witnesses, í 
Though there is no distinction made in Oriminal 
Procedure Code, between an appeal from an acquittal 
and appeal from conviction yet there is a real die- 
tinction, apart from the provisions of the Oriminal 
Procedure Code. Every man is to be presumed in 
noceat uatil his guilt is established ; if there is “a 
reasonable doubt, the accused must have the benefit 
of that doubt, An appellant from a judgment of 
conviction can always invokethe support of these 
principles If he oan show that the essential eyi- 


-dence against him is not sufficiently reliable, as 


the lower Oourt thought or that all re able 
doubt as to his guilt isnot removed thereby, he is 
bound to succesd on these principles An appellant 
from a judgment of acquittal has, on the contrary, 
to work in the face of these principles and to satiafy 
the Court thatthe accused can derive no benefit from 
them onthe facts of the case underappaal His 
task is thus naturally more diffizuit than that of 
the convict appellant The effect of this and other 
considerations is to make in facta cdnsiderabls 
difference between sn appeal from aconviotion and 
one from an order of acquittal though both appeals 
are placed on the same footing inthe statatelaw of 
procedure. Ewrrrog v G.vLAMALL BAJAWAL 
: Sind 694 
-Appeal by Crown—Limttation—Two charges 
ayainst accused -- Conviction on one—Appeal — 
ourt expre3zsing opinion that conviction should 
have been on other charge—Appeal by Crown 
against acquittal after more than three months— 

Delay held was excusable, a 

An accused was charged fcr two offences bat was 
acquitted on first of them and convicted for the 
second He preferred an appeal against conviction 
in which he was acquitted ofthe charge for which 
he was convicted but the Oourt expressed opinion 
that he ought to have been convicted on the charge 
on which he was first acquitted. Thereupon the 
Orown preferred an appeal against his acquittal on 
the first charge. It was preferred after three montis 
and eight days after the original order of acquit- 
tal. There were executive instructions that appeals 
by the Orown should be filed not later than. three 
months after the date of the order of acquittal : t 

Held, that although. the appeal ought to have been 
filed within three months yet the period exceeded 
being small one, under the circumstances of the 
case, the delay was not unreasonable. Tus KING 4, 
Nea Tox HLA i Rang. 839 
———Bati bond—Fo-feiture—Liabiltiies of sureties 

—Terms of bond are to be. looked a. 

There can be no forfeiture of penalty in bail bond 
excepi on its own terms. Ib is no concern of the 
sureties to find out what exactly it is that the Polics 
Officer has been directed by the District Magistrate 
to do in the way of taking bail with sureties Their 
liability must be determined by the agresment that 
is actually taken from them. A. N BHATTAO-ARJEH 
v. EMPEROR | . Pat. 984 
—— Benefit of doubt—Judge should not find 

accused guilty even in alternative of offence in 

respect of which doubt exute—Duty of Judge— 

. Oharge under a. 302, Penal Oode—“Knowledge’s 

OLU AOA OREA should. be under s. 304, 

ara 2. 

It is the duty of a Judge to make up his mind! 
upon the facta of the case before him, and if there ig: 
any real doubt as to the facts, then he must give, 
the acoused the benefit of that doubt, not by find 


® 
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ing him guilty, even in the alternative, of the offence - 
in respect of which the reasonable doubt exists, 
but by ag him of that offence In other 
words, he should remember that the burden lies on 
the prosecution to prove the guilt of the accused, 
and if the prosecution: fail to prove -the intention 
which is necessary in order that an accused should. 
be convicted of murder, then they fail to. prove the. 
accused 1s guilty of murder, and the. accused should 
not be convicted of murder even in the alternative. 
If the prosecution can prove the knowledge which. 
is necessary for the conviction of an offence under 
s. 304, Part 2, Penal Oode, the proper course is to 
convict the accused of an offence under s. 304, Part 2, 
and not in the alternative. Gautam. HYDHR, Imam 
Baxrss v. EMPEROR Sind 497 
Commitment—Accused stealing water melons. 
worth siz annas and inflicting injury—Injury not 





fatal—Case,if should be committed, on ground » 


that injury might have been fatal.- 

Where the accused while stealing water melons- 
worth about six annas inflicts an 
fact that the injury might have been.. fatal, , w 
fact it ig not so, is not enough by iteelf. to commit 
the accused to Seasions. A case should be consider-. 
ed from the point of'view; not of what, injury, might 
have been inflicted but what injury. was. in fact 
inflicted Eupsror v..Wakoo Sind 920 
Commttment—Sessions Judge. thinking. there: 
was no suficient evidence lo convict accused—- 
Commitment, tf should be quashed. 





High Court would not ‘quash.commitment: merely’ 
on the ground that upon the record there was no. 


evidence on which the accused could reasonably have 
been convicted because this is a matter which should 
better be left to the Magistrate - who is trying «the 
Case. 
The Magistrate who having.the powers. to punish 
adequately for an offénce whichis within his juris; 
diction fails to do so, fails to comply with the pro- 
visions of s 254, Oriminal Procedure Code, and that 
the committal may on that ground be held.bad as 
being an error of law! Eupsron v. Wiroo .- 
NA Sind 920 
————-Confession—Accused must be sentto judicial ~ 
lock-up after confession. and: should. not be. 
returned to Police custody—Accused, if, handed . 
back to Police, Court. must look very carefully at : 
confeisions and surrounding ‘ctrcumstances,, toi. 
satisfy itself about voluntariness of- confessions., _ 
The co j , must invariably be sent 
to the judicial lock-up as soon as possible’ after. 


confession, and on no account, be returned to Police, 


custody, Ifthe Police thereafter. wish the accused, 
for any particular purpose, the instructions lay dowr . 
clearly thatthe Police must put in an application 
stating the purpose for which the accused are re- 
quired, and for that purpose, they may be. handed 
over to the Police: there certainly ought to,be an 
interval between the taking. of. the, confession and 
thé handing over’ of the accused. to the Poliée for,- 
any subsequent purpose, Where the accused is 
handed back to the Police, the Court must look very; 
carefully at the confessions and the surrounding 
circumstances in order to satisfy itself that the. 
confessions were in fact voluntary. Surat. SINGH 
BUTA BINGA v. EMPEROR Lah, 804 
—————UYonfession — Admissibility of — Value of,. 
against co-accused— Approver's evidence and. con-- 


fesston of co-accused—Distinction between- Tainted. 


evidence, meaning of—Oonfeasion is.not tainted 
unless shown to be so. Mie aie 
The exact meaning of “tainted evidence’ is not 

aw a vee a ree we a wt dya ee | ~ = 
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uite clear, whether-it means that the person giving 
the evidence is tainted morally.; or whether it means 
merely. that he is a person on whose word reliance 
cannot be placed. Asregards an approver, there is 
the fear that -he-is giving evidence in orderto save 
his skin and therefore he is‘ liable to makestate- 
ments which are not.true, if he thinks they will be 
for-his benefit. Butas regards the confession of a 
co-accused, this cannot be called tainted evidence for 
the.same reason. A person making a confession does 
so deliberately and after having bean warned solemnly 
by. the Magistrate of the consequences of making a 
confession and knowing that he may be convicted 
thereon, if he still persists in his purpose and makes 
a confession, the statements that he makes cannot bs 
considered to be tainted statements unlessit be that 
they are: tainted ‘because he is an immoral person 
who has committed a criminal offence. But all im- 
moral-persons are not necessarily and always liars. 
It cannot be argued that because the: confession is 
admissible, therefore. it must: be believed. Iu each 
case,;it has to be: considered: whether the confession 
iga true:rone,, whether there are any circumstances 
which; suggest ‘that it is- false, or that some of the 


statements made therein: are false. NGA Mya v. 
Tan: Kine Rang 947 
Confession — COredioility of — Comfession 





recorded at:9 P. m. butiaccused not then remanded 
to judicial..lock-up—Confession held not of much 


tise. 

Where an accused: was produced at, 9 vp. mM, before 
the Magistrate for recording confession and was not 
remanded to co aaa lock-up after the confession 
had} been recorded < - 

Held: that the: confession was not of much use in 


deciding the-case;.. KIBHAN Ouand- KRWAL RAM v. 

EMPEROR - Peshk. 449 

—___—_——~Oonfession—-Retracted:— Eotdentiary value 
against :co-accused:.’ 


AG retracted: confession may be: valuable evidence 
against the: accused making the confession' but it is 
of very little value against. a co-accused. Sinqua- 


Kuosiw. EMPEROR: . | Lah. 849 (a) 
—_—— Orose-cases:-Oireular: No.58 issued. by 
Judicial Commissioner's Court, N-W. F. Province 
ae a adek i 
It is intended by, Circular. No. 52 issued by the 
QOourt: of the, Jadicial Commissioner, N.~W. F 


Province ;that. in -cross-cases ! arising out of same 
transaction, the: trial Judge: should bring on each 
record separately. the whole- story complete by itself 
andi should give findings on the-1ssues involved in 
that, cage independently from those which arise in the 
other. But it ismsaver intended that a part of the 
story should beadmitted in-each case and the other 
part-shot.out, IBRAdIM p.. EMPEROR, Pesh 137 
——-~—— Duty of, Oourti-—- Gases near. border line 

between culpable, homicide and murder ~Qourt 

cannot: invent defence to bring offence under 


culpable. homicide, Sax Oriminal trial — Murder 
Rang. 442 
—Dytng,; declaration — Wound penetrating 





whole. liver,. going through. stomach. and ribs— 

Sufferer. of injury ofi this mature ts incapable of 

making, declaration after two hours. . 

Where .in a case: the deceased had recsived a 
spear wound which according to the medical evidence 
penetrated. the chest wall on the right side, went 
through the ribs, through the diaphragm, penetrat- 
ed_the right lobe of tha liver, completely penetrated 
the. whole liver and, came: out of the left lobe of the 
liver ‘and,it then. went through the stomach and 
finally through the ribs on the, left. side of the cheat, 


= 
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and through thechest wall and the Court was invit- 
ed to believe that the victim some two hours after 
receiving such a wound madea dying declaration 
relied on by the prosecution : 

Held, that there was great difficulty in believing 
that the deceased could possibly have lived for 
two hours after receiving aninjury of this descrip- 
tion, much less could he have been conscious. The 

robability of his ever living to make a dying dec- 
[abian two hours later was too remote to be con- 
sidered. DHARAM SINGA V. EMPEROR Lah, 973 
———— HEeidence—Otrcumstantial evidence, nature 

of, for conviction on murder charge. 

Where there is only circumstantial evidence 
against the accused in order toconvict an accused 
of murder, the Court must be satisfied that the cir- 
cumstantial evidence is of such a nature that it would 
be inconsistent with his innocence. 

Held, that there wasno such evidence in the oase. 
EMPEROR 90. JAGIA Pat. 524 
— Evidence — Corroboration — Conspiracy to 
commit murder— Evidence of A that accused had 
approached him to secure men to commit murder 
a week before murder —~Corroboration sought 
from evidence of B who stated that on the morrow 
of murder A gone out to people that accused 
had approached him with such object — Held this 
was no corroboration of statement of approach 
of accused. Sera Evidence Act, 1872, s. 8. 32 () 

3 


~+_—-—_-EBvidence—Medical evidence—Age, ascertain- 
ment of—Doctor must express definite opinion. 
Medical Officers must not forget that the Court 
must decide matters beyond reasonable doubt 
and not on a preponderance of probability. Where 
the age of the acoused is in question, if they 
are convinced beyond reasonable doubt, they should 
say “1 feel certain accused is of particular years’ 
old", and not “I do not think he is younger than 
a particular years of age.” Naa Myauk Nao (a) Po 
Barw v. THB G Rang. 338 
—Rvidence—Medical Oficer examined before 








committing Court but not before Sessions Court— - 


Whether amounts to miscarriage of justice ~—Duty 
of Counsel for accused. 
eld, thatthe omission to examine the Medical 
Officer as witness in the Sessions, if he is examined 
before the committing Oourt, was likely to cause a 
miscarriage of justice of a grave character. In such 
a case, Oounsel for she accused should insist upon his 
coming before the Sessions Court. BAHADUR BINGA 
ABJAN SINGH v. JIMPBROR Lah, 420 
Evidence—Presence of injuries on body of 
person—Inference that he was present at scene of 
occurrence, tf can be drawn. 

It cannot be presumed merely from the circum- 
stance that 8 person has injuries on hie body, that 
he was present at the scene of occurrence. JOWAND 
BINGU V. HEMPREOR Lah. 431 
Evidence — Witness on enemical terma with 

aceused—Falsity, tf can be inferred. 

The enmity of the witness with the acoused does 
not necessarily show that he has given false evidence 
although it may explain why he has given evidence 
at all. Naa Mya v. Tun Kine Rang 947 
—Evidence— Witnesses, relations or partisans 

—Testimony, tf should be rejected. 
In case of a bitter feud between the party which 
supplied the prosecution witnesses and the party of 
tahe accused and in view of the conditions prevail- 
ng in most villages, it would be wrong to reject 
‘he testimony of witnesses merely because they are 
: related or are partisans of one gide unless the 
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witnesses tell lies on material points and their con- 
duct is unnatural. Jowanp SINGH v. EMPEROR | 
Lah. 431 
Extra-fudicial confession—Muat be proved by 
reliable evidence. 

In dealing with an extra-judicial confession, par- 
ticularly when it is not anywhere recorded, the Oourt 
must be very careful and should not act upon it 
unless it is proved by evidence of the most reliable 
character. Empsror 9. JAGIA Pat. 524 
———.~ Joint trial— Trial one and indivistble— 

One accused remaining absent—Ezemptton granted 

sllegal—Whole trial held vitiated. 

Where ceitain accused are tried jointly, the trial 
being one and indivisible, and one of the accused 
remains absent throughout the trial being grahted 
an illegal exemption, the illegality vitiates his trial, 
and the trial being one and indivisible, an illegality 
which vitiates the trial so far as one of the accused 
is concerned, prevents the trial from holding good 
in respect of the remaining accused. Pokusar Das- 
GANGA Ram v. JUMPRROBR, Lah 422 
—_—~— - Misjoinder. SER Press Emergency Powers 

Act, 1931, 5. 18 393 
—Misjoinder — Oharge of offence committed 

08 part of same transaction jowned with charge 

for offence with consprracy— Whether misjoinder. 

Where the accused are charged for the offences 
in respect of the specific instances committed as 
parts of the same transaction with the offence of 
conspiracy there is no misjoinder of charges. Raw 
KRISBNA Singa v. EMPEROR Qal. 513 
—Murder— Accused only 18 years old being 

excited and injlamed to some extent by drink, 

striking heavy biow with heavy stick on head of 
deceased causing his death—Deceased assaulted by 
other already lying prostrate—Blow necessarily 
fatal—Stick used found lying by hand and not 
epectally selected—Offence held was murder— Size 
of stick held not necessarily tndication of intention 
—- Case near border line between culpable homicide 
and murder—Court cannot invent defence to bring 
offenceunder culpable homicide, 

he accused who was a boy of 18 years on his 
wedding day, being excited by some incident and 
being inflamed to some extent by drink, strack a 
heavy blow on the top of the head of the deceased who 
was already lying prostrate owing to the assault on 
him by otber person, which caused his death. The 
stick wasa heavy one but there was no evidence that 
it was specially picked out from other sticks. The 
nee evidence was that the blow was necessarily 
atal : 

Held, although the case was somewhere near the 
border line between culpable homicide and murder, 
yet it was not forthe Uourt to invent a defence which 
would bring the accused within the ambit of culpable 
homicide merely. The size of the stick by iteeli was 
not necessarily a fair indication of the accused's in- 
tention, but the injury was inflicted upon & person 
who was already lying prostrate which was neces- 
sanly fatal, and as such, the offence was one of 
murder. 

Heid, also, that under the circumstances of the case 
the sentence of transportation should be passed with 

recommendation to the authorities that the 
sentence should be further commuted to one of four 
aeng detention in a Borstal Institute, Nea Paw v. 
KIne Rang. 442 
Murder—Sentence, enhancement of —Power to 
enhance sentence should be sparingly used— 

Sentence should be enhanced only when fature to 

do so leads to miscarriage of justice, 
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The power to enhance sentences should be sparing- 
ly exercised bythe High Court and sentences should 
be enhanced only in cases where the failure to en- 
hance the sentence would lead toa serious miscar- 
riage of justice The merefact that the High Court, 
had it been trying the case, might have imposed the 
capital sentence, is not a sufficient reason for en- 
hancement. Urrau Sinau Sooser SINGE v. BMPRROR 





Lah. 949 
Revision. Sxs Criminal Procedure Code, 
1898, s. 439 860 





Sentence—Guilt proved—Oertain features 
rendering crime insxplicable—Sentence should be 
lentent. ; 

Where there are features in the case which render 
the crime inexplicable although the guilt of the 
accused has been proved as the whole story has not 
been told, while passing sentence under such circum- 
stances it is better to err, ifat all, upon the side of 
leniency. Nea MYAUK Nyo a) Po Barn v. Tus Kine 

Rang. 338 
Summons and warrant case — Distinction. 
Sas Oriminal Procedure Gode, 1898, s. 4, ols. mun 








Transfer — Oomplaint against Financial 
Commissioner —Magistrate also Collector and 
Suborlinate to accused—Application for transfer 

-Oase held should be transferred. 

Where 8 complaint made against the Financial 
Oommissioner was transferred for disposal to the 
Additional District Magistrate who was also a Ool- 
lector and as such subordinate to the acoused, and 
the complainant applied for transfer of the case : 

Held, that the applicant might quite reasonably, 
albeit quite wrongly, have the apprehension that 
the particular relationship that the Additional Dis- 
trict Magistrate had to the accused might have some 
infiuence on him ; and even if it merely embarrassed 
him, it would be sufficient to jastify the applicant's 
apprehension that the trial might not be all that 


could be desired The case should be transfered . 


to some other Oourt; for, the existence of such an 
apprehensiou in the mind of one ofthe parties must 
militate against a proper trial, if for no other reason 
than that it places the party concerned undera 
very serious handicap. Maune Onir Tin v. H. O. 
Ruyxoips FINANOIAL COMMISSIONER, BURMA 
. Rang. 400 
Crown debts—Pricrity — Judgment-debtor's pro- 
perty sold in execution of money decree agatnst 
him—Arrears of tncome-taxr due from such 
gudgment-debtor—Oourt, tf can order payment of 
such Crown debt on mere application by Income- 
tax Officer without sutt—S. 46, Income Tax Act 
(XI of 1922), if bara euch application—Attach- 
ment—Mere attachment of judgment-debtor's pro- 
perty, whether makes attaching decree-holder a 
secured creditor. 
The Orown has a right of priority in payment 
of debts due to it over unsecured creditors. ; 
Section 46, Income Tax Act, does not profess to be 
exhaustive and it cannot, without express words to 
that effect, take away from the Crown the right of 
enforcing payment by any other method open to it. 
Similarly no special Act of Legislature is required 
to enable the Urown toapply tothe Oourt fo. pay- 
ment out of money to which it has andoubted right 
Where, therefore, in execution of a money decree 
against a debtor his property is sold and arrears of 
income-tax are due by the debtor, the Orown has 
priority in respect of this debt to the Government 
‘and the Court has power under s. 151, Oivil 
Procedure Code, to order the payment of this debt 
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‘gale of reversionary rights did not 
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on the mere application ot the Income-tax Oficer, 
without having to file a suit. Both right and con- 
venience demand that the Oourt should exercise its 
inherent power. 

Simply because the decree-holder has attached 
judgment-debtor's property in execution of his dec- 
ree, he does not become a secured creditor. Attach- 
Manioxam OBRETTIAR v. 
Tnooms-Tax OFPIOHR, MADURA Mad. 423 FB 
Crown Grants Act (XV of 1895), s. 3—Scope and 

meaning of—Whether gives grantor right to sue, 

The meaning of 8. 3, Orown Grants Act, is that 
the Orown is entitled to put such conditions in 4 
grant which a private individual could not, but the 
only advantage to the grantee is thatthe grant to 
him is not invalid ifgiven by the Crown when it 
might be invalid if given by an individual. This 
section does not confer on a grantes the right to 
sue if he had no such right had the grant in his 
favour been made by an individual. Raza HUSAIN 
Kran y. Satyip MOHAMMAD Oudh 993 (b) 
Custom (PunJab}—Allenation — Ancestral property 

—Ghorewaha Rajputs of Rahon, Tahstl Nawan- 

shehr—Whether can alienate ancestral property—~ 

Proof of power of alienation—Instances of mort- 

age of recent dates, whether suficient. 

eld, that, among the Ghorewaha Rajputs of 
Rahon, Tahsil Nawanshehbr, the original tribal or 
common bond has not been broken and their powers 
of alienation in respect of ancestral property are 
not unrestricted either at Rahon or anywhere alse 

Held, further, that instances of mortgages of 
recent ‘dates, and in respect of which details show- 
ing that they could have bean but have not been 
attacked were not forthcoming, were not sufficient 
to prove the unrestricted power of alienation in 
respect of ancestral property. KARM-UL-NISA v, 
SARFEAZ KHAN Lah. 801 
- mm Necesstty—Sale of ancestral land 

in presence of elder son—Money spent to buy land 

in Gwalior—Held, it was an act of good manage- 
ment and sale was for necessity. 

Where the father sold ancestral land, the sale 
consideration being paid before the Sub-Registrar 
and his elder son- was present and attested the deed 
and some money was utilised to buy lend in Gwa- 
lior State, in a suit by his minor son for declara- 
tion that the sale was without necessity : 

Held, that the sale in the presence of his elder 
son was for necessity and was anact of good manage- 
ment, DAL Sinan v. BURAIN Sines Lah. 33 
Widow succeeding to non-ancestral 

proper, of husband—Her mother-in-law kaving 
rig t of maintenance in it-—Sale by both of pro- 
perty— Oonsent of next reversioner for con 
sideration—Sale, whether binding on son of rever- 
sioner. 

A widow succeeded the non-ancestral property of 
her husband on the usual widow's life estate. Her 
mother-in-law had a right of maintenance out of 
the estate. ‘oth the widow andthe mother-in-law 
sold the property for valuable consideration. The 
next reversioner consented to sale on receiving cer- 
tain consideration Onthe death ot the widow the 
son of the consenting next reversioner who also was 
dead, scld the property to the plaintiff claiming hım- 
salt as the fill owner of the property as a succeg-° 
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sor to the widow Plaintiff brought a suc for pusseg. 


sion : 

Held, that 10 such atransuction the rule aguinet 
apply The 
consent by the next reversioner was given bona fide, 
apd was obyiously binding on his son, the prop- 
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erty having not been proved to: be‘ancestral. Kaupa 
Bakuse v. MOHAMMAD BAKHBH ‘Lah. 929 
Ancestral land—Gift—Daughter — Bhatti 
Rais of Jhelum District —Whether ‘foliow custom 
of Muhammadan tribes of ‘the District—Sonless 
proprietor gifting whole or porttonof ancestral 
operty to daughter in’ presence of his brother— 
alidity amongst Bhatti: Rats. $ 
Among the Muhammadan tribes -of the Jhelum 
District, asonless proprietor has the power to gift or 
bequeath the whole ora -portion:of his‘ ancestral 
estate to his daughter; or daughter's son in‘ the 
presence of near collaterals. The same custom pre- 
vails amongst ‘the Bhatti ‘Rais ‘of’ the Jhelum Dis- 





trict, who are Rajputs and‘such a gift, amongst them, 
in presence of brother ig valid. !MUBARIZ v, SaTran 
Lah 966 





Burden of proof—Custem at variance with 
riwaj-i-am, ; 
‘The burden is always on the person -who ‘alleges 
uthat the custom is different'to hat -stated in the 
riwaj-t-am. Miran Swen v. RAM Sines Lah.+939 

Custom or personal law—Party'' assertt 
he is ed by custom in derogation: 0} persona 
law—-Burden of proof. 

Where a custom is set-up in derogation ‘af \per- 
sonal law in regard to succession to self-acquired 

roperty, the party setting it’ up must prove: that 
he is s80 pe and what that: custom ig ! RAGIA 

Braam v. NAK MUHAMMAD Lah. 708 
— : Evidence documentary — Parties: not agri- 
culturists or of important land holding class— 

Mutation record, if of prime'significance. 

No doubt documentary evidence in:cases ‘of custom 
is ordinarily of great importance but in ‘the: case 
where the parties are not:agriculturists ‘or an‘im- 
“portant landholding class, the absence of copies: of 
mutation kasan ie tlie kind of documentary evidence 
commonly produced to prove custom ~is not of prime 
significance. Raru Mar v. MUKANDI Lan ‘Lah 846 

-——-—-Rellglous endowment —'Succession — 
Thekerdwara of Bairagis—Mahant nominating 
successor — Oonjirmation -by -Bhek ‘and Sewaks— 
Necessity of. 
In the case of Thakardwara of Batragis ‘the ‘ap- 
- ae of a successor ultimately resta-‘with the 
kek and the Sewak, and strong: evidence is' requir- 
ed to establish a custom which is contrary:to ‘the 
generally recognized custom of -this character. ‘This 
18 80 even where the-Afahant nominates - hie ‘aucces- 
80r. JIWAN Das v. Hirra Dag Lak.126 
Reversloner— Right to challenge alienation 
without consideration and necessity, if extends 
to involuntory sale like Court auction. 

The rule of custom giving ‘right ‘to reversioner to 
challenge the alienation’ of the ancestral: property 
made without consideration and necessity extends not 
only to the voluntary sales but slso to involuntary 
sales like Oourt auctions.’ Onanpa BINGA Vv.” GANDOO 
Ma Lah 993 (a) 
Successlon—Collaterals—Aggarwal’Banias 

of Ambala District. 

Among the Aggarwal. Banias of the Ambala‘Dis- 
trict there is a custom by which the «collaterals 
succeed in preference'to-the daughter. Rrio Mar v. 
MUKANDI LAL Lahi"846 
District — Right of 

widow — Daughter 




















Ferosepore 
pattidars — Alienation 


colluding—Surt by pattidara to set it -astde— 
Maintainabtlity. 
In village Khai, Tehsil Moga, Ferozvepore' District 


a widow has simply a ‘life: tenure: in ‘the -property 
-of her husband. ‘After“the death - of-the-widow-and 
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of-her'daughter and her line (if any) the pattidars 
are entitled to succeed. Where the daughter has 
colluded with the widow in alienating the property, 
the pattidars are entitled to bring a suit claiming 
that ‘they are not affected by the alienation on the 
ground ‘thet the alienees are not collaterals or rever- 
sioners. Minan SINGH v. RAM BINGH Lah. 939 
Succession — Muhammadan Rajputa of 

tillage Laha in Teksil Naratngarh, District 

Ambala—Descendants' of two wives forming two 

: distinct ps—Succession inter se, how regulated. 
‘Among Muhammadan Rajputs residing in village 
“Laha’in Tehsil-Naraingarh of the Ambala District, 
where it is proved that the descendants of two 
wives ‘of a“ person separated ‘from each other and 
‘became two distinct groups, in'the case of succession 
inter se, ‘relatives of whole blood will exclude’those 
of -half-blood, succeesion being governed by rules of 
--guecession to the owner ofthe property and not to 
“the ancestral’ owner. ‘Tuman v. Umrao Bauapur 

KHAN Lah. 921 (b) 

keanan Pathankot Tahsil— Owner dying 

: intestate and without hetrs—Village community, 

whether succeeds. 

‘According to the custom in’ Pathankot Tahsil as 
recorded in -answer to, question No. 31, in fhe riwa}- 
i-am ‘of ‘1911-12, the village community has a pre- 
ferential claim of' succession to the land, when the 











_ owner ‘dies intestate and'without-any heirs Fazau 
“Din v. Osaran Das Lah. 306 
. —_—_—~'Self-acquired property — Khaira 
‘Jats of Tarn Taran' Tahsil, District Amritsar— 


Daughters, if -succeed tn preference to collaterals, 
“Among Khaira Jats of Tarn Taran Tahsil, District 
“Amritsar, “daughters ‘succeed to the self-acquired 
“property of the'fatherin preference to collaterals. 
“Hoxmi v. Fausa SINGH Lah.-571 
“Debt—Joint “debt— Assignment by: one of creditors 
oR a at tf can “enforce payment of whole 
t 


‘Ina case of a -joint debt, an- assignment by one of 
“the joint creditora ‘does not enable the assignee to 
- enforce -the “payment of the-whole debt. In re A, 
K Faza HUG Cal.'220 
‘Declaratory sult—Suit for mere declaration, when 

‘maintatnable—Sutt -including -item of property in 

respect ‘of which further relief could be prayed but 

ts-not asked for—Amendment of plutnt by adding 
- such -relief— Whether can be granted. 

Where the ‘plaintiffs are either-in possession of 
most of the properties in suit or when it is not pos- 
sible ‘at the time of filing the suit that no further 
‘relief can “be asked, a suit for mere declaration is 
-competent. But where the suit includes a small item 
of ' property -in regard to which a further relief of 
' possession can-be’ asked for but is not prayed for, 
the Court may allow ‘amendment of the plaint by 
allowing plaintiff to add such prayer in respect of 
that item, Popar Raat v. KHUSBI RAM Lah. 356 
Decree—Construction—Order tn Council restoring 

‘decree of Subordinate Judge: with variation that 

appellant to’account for mesne profits as from July 

"1, 1914; unti delivery of possession of property — 

‘Figure already arrived at by trial Judge for first 

‘‘year,-tf “should -be accepted or fresh accounts 
| should be taken from July 1,1914 — Mesne profits, 

‘awarded by decree— Whether includes gross receipts 

~—Eigures arrived atby High Oourt held ‘called for 

‘no interference -by Privy Counctl—Ten percent. 

ollection charges, if should ‘be allowed 
“independently -of ' evidence--Mesne profits, if 

include ‘interest’ thereon —Oivil Procedure Code 
+ (Act F of ¥908), e. 2 (12). 
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By the order in Council, the decree of the 
Subordinate Judge was restored with the following 
variation: “that the appellant ought to account to 
the respondents forthe mesne profits of the property 
as from July 1, 1914, until the actualdelivery of 
‘possession to the respondents,” The -gnestion 
was whether, for the first year from July 1, 1914, 
the figure of Rs 60,000 arrived ‘at by the trial 
Judge was to be accepted, or whether the Order in 
Council required thata fresh account should be 
taken to ascertain the mesne profits for the first year, 
no lessthan forthe other yems up tothe date of 
delivery of possession: 

‘Held, (4) that the Order in Council- must prima 
- facie be read as directing the account to begin as 
from July 1, 1914. Tf ithad been intended that the 
accovnts for the first year should not be- gone into, 
mention of July 1, 1914, would not have been: made, 
‘unless accompanied ‘by a statement tothe effect that 
the accounts forthe first year already taken were 
not'to be disturbed The wagbi to be given to 
such considerations must depend on all'the circum- 
stances of the case, as well as on the exact’ language 
of the ordeiing -portions ofthe decree of the 
` Bubordinate Judge and of the-Order in Council. 

(ii) that the decree of the Subordinate Judge, 
which was restored with variation, and the Order in 

- Council itself must be taken to intend’ the meanin 

given to the phrase “mesne profits" by cl. 12 of-s. 
of the Code of Oivil Procedure and the order could 
not be read as requiring the party: to account for the 
gross receipts. 

(iit) that though the figures arrived at by the 
-High Court as representing the mesne profits could 

always be criticised in detail, their Lordships-would 
-not interfere since no case had been made out,calling 
for revision of these figures by the. Board; there being 
no question of principle or of law upon which the 
High Court had gone wrong. - 

(sv) that where it wag thought to be to ‘the -interest 
of the defendant in the Courtes below to establish 
specific figures showing the cost of: collection ‘and if 
the-result of this endeavour had beer: somewhat 
unfavourable to him, it: was not right for their 

‘ Lordships that the High Courts order should:be 
varied on thataccount and the defendant'allowed a 
deduction of ten per cent. for collection charges 
‘independently of his establishing this figare by 
evidence, 

Mesne profits include interest thereon. DAANA- 
RAJAGERJI v. PANUGANTI PARTHASARATAI -RAYANIM 

- VARU 288PG 
Baecutability—Mortgage suit against- namber 
of-defendanis dismtssed—A l contested by: one 

‘defendant only —Appellate Oourt giving mortgage 

-decree- against all and decree -for ‘costs against 

contesting ‘defendant only— Costs not entered-in 

‘final decree— Decree Jor costs, +f -final against'such 

‘deJendant—-Mortgagee, tf can execute such -decree 

before passing of final decree on: mortgage. 

Where a mortgage: suit sgainsl:a-number of defen- 
-dants is dismissed and an‘appeal therefrom is con- 
tested’ by only one defendant andthe’ Appéllate Court 
gives a decree against all defendants but- allows costa 
against the contesting ‘defendant ‘alone’ and such 
costs are not included in the final deores subsequently 
““passed, the decree of the .Appellate Court: for costs 

is final as against the contesting defendant only and 
the decree-holder can proceed to execute this decree 
- for costs without waiting till'the final decree is 
‘passed,-and without proceeding “against the mort- 
Reged! property inthe first instance, OHARU CHANDRA 
-Roy;9-Hrisaixusa” Roy < = Gal, 184 
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‘-payment of monthly - alimony, 
“under the 4th paragrap 
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Deed—Oonstruction— Legal *technicalities —Apoli- 
eabtlity tn India. 

Per Din Mohammad, J.—In a country like India, 
where: people do-not yet fully appreciate the techni- 
calties of law and are still in the habit of using 
archaic expressions which before the introduction 
‘of British made ‘laws completely served their pvr- 
pose, too much stress cannot be laid on the meie 
wording ofthe agreements entered into by them. 
Basanti PARKASBH v. HARNAM Das Lah 277 FB 
Oonstruction—Surety dbond—To be construed 
‘atrictly—Undertatking by surety to deliver property 
-to receiver, when ered— No mention of mene 
-profits in bond—Surety, tf canbe held liable for 
mesne profits. 

Where a -surety bond is executed by the surety 





-as a security for the fulfilment of an obligation 


imposed upon certain person to deliver the pro- 


` perties- which were allowed to be retained by him, 


to ‘the Receiver when it ig so required, and it 
does not mention the -mesne profits, the bond must 
be construed’strictly and the surety's liability to 
account for the mesne profits cannot be read into 

The surety is not, therefore, liable for the mesne 
-profits of such ‘property. MAYANDI v K R. R. M. 
AMAN OuBrTyaR Rang. 915 
‘Defamation—Privilege. Sen Tort - 642 
‘Divorce Act (IV -of 1869), 88. 2, 17— Petitioner 

-staying in India‘ ‘for’ 15 yeare being in Railway 

service—His mere statement that:he intends to con- 

tinue to reside in India, if enough proof of his 
domicile. 

"The mere statement of the petitioner who is only 
42 years old and is staying in India for 15 ycars 
being in the Railway service, that he intends to 
continue to reside in India is not enough to prove 
that he is domiciled in India. MR, GEoRGeE ERNEST 
“Moopy v. Mrs. Vara ALIOB Moopy Leh. 99288 
-$.37—Order under Paragraph 4, tf can be 
substituted by one under Paragraph 3, on fresh 
application by wife—Interpretaiton of Paragraph 
3— Gross sum, whether should be paid absolutely 





to -wife. 

: In-an application-under s. 37 of the Divorce Act 
Court has jurisdiction to substitute for the order of 
which is an order 
h ofa 87, an order under 
the 3rd paragraph of that section to the husband to 
secure to-the wife a'gross sam of money. 

On a reasonable reading -of 3rd paragraph of 
s. 37, the -correct interpretation is- that the husband 
is to secure to'the wife a gross sum of money which is 
to: be at her disposal in the same way asa the annual 
sum of money, and ‘the reading of the words “ for 


--any/term-not exceeding her own life" with the 


words “gross sum of money” entails such limita- 
tions on ths words “ gross sum of money” as 


~render it impossible for the former words to be 1ead 


-with'the ‘latter. ‘The’plain meaning ofthe words of 
s. 37: of the Divorce Act, is that the grosssum of 
‘money should be paid absolutely to the wife and that 
the annual sum of money should be limited for the 
speriod of her life. It: doesnot mean securing to the 
-wife ‘ofa gross sum’ of money which gross sum of 


“money ' she is' not ‘permitted totouch, but which must 


be ‘invested: and only the interest thereof be aval- 
able-to‘the petitioner. Mrs QuUmRos p. Me. Quiseocs 
Oudh 301 
8. 37, Proviso—High Court's power to remit 
-alimony.under decree—Power under, nature of— 
" Diseretion-—Deoree ' for alimony — Subsequent 
: decree against Ausband payable in instalments for 
neglecting wife prior’ to ‘sust— Discharge of this 
"liability, whéther-relisves-husband of his liability 
-under alimony decree. 





* 
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-Divorce Act—coneld? i 

Though the High Oourt has ample jurisdiction to 
* discharge or modify or suspend an order for alimony, 
in so far as it concerns future payments, this Gourt 
has no jurisdiction to declare that a husband should 
not be liable to make good sums which have already 
accrued due by way of alimony under a decree. The 
language of the Proviso to s. 37, Divorce Aot, sug- 
gests that the power of the High Oourt to discharge, 
modify or in tka payments relates to payments 
which are to become due in the future There is 
nothing in the language of the Proviso to sag gest 
that the Court has power to remit arrears. 8 
power given to this Court ander s. 87 isa discretion- 
ary one and the Oourt should not exercise its dis- 
sretion in favour of an applicant when there has 
been unreasonable delay. 

A divorce decree contained an order that the hus- 
band should pay certain alimony eve 
wife. Subsequently the wife obtained another dearee 
against her husband for neglecting to maintain her 
prior to the matrimonial suit The second decree 
was payable ın monthly instalments. The husband 
applied to the Oourt contending thatthe payments, 


which he was called upon to make in discharge of his. 


liability to maintain his wife prior to the matri- 
monial suit, should relieve him his liability to 
make payments for his wife's maintenance subsequent 
to the said suit: 

Held, that the discharge of this liability would not 
relieve him of his lability under decree for ali- 
mony. HAVvELOUK (UHARLRS Davro (oopaLL e Mes. 


Bravziog Honor AGATHA GOODALL All. 330 
Dying declaration. 
Sgr Criminal trial : 973 
See Evidence Act, 1872, s. 32 989 


Folch na ey rica — Light and air through 
window in wall belonging to claimant and another 

—Such easement, tf can be acquired, 

A person cannot acquire an easement of light and 
air through window in a joint wall belonging to him- 
self and to the owner of the other premises, since the 
essence ofan eseement is that it should bea right 
over property belonging not to the owner but to 
someone else. NARAYAN BALWANT JADH v. Br ANKAR 
WAMAN GOVAIKAR Bom. 914 
Right to discharge water—Owner of plot 
on higher level, whether can discharge water on 
_ adjacent plot on lower level. 





The owner of a plot of land on a higher level has ~ 


a right to discharge water upon an adjacent plot cf 
land lying on the lower level. It is his natural 


right and an incident to the ownerehip of the plot 


on a higher level. 
BINGE i Pat. 710 
—__—--— Riparian righta—Obstruction — Acquisition 
of right to matntain dam by prescription— 
Acquirer, whether obtains immunity in respect of 
all other obstructions arising from existence of 


Na EOGULAM SINGH v. RaMBAHADUR 


dam—Obstructton by accumulation of silt amounts — 


to nutsance—Remedy of person injured. 
Even if a person acquires the right by prescrip- 


tion to maintain the dam, he does not obtain a kind. 


of immunity in respect of all other obstructions that 
may arise inthe natural course of things by reason 


of the existence of the dam. The obstruction cans- . 


ed to the free flow of water in the stream by such 
accumulation amounts to a “nuisance” and the 
riparian owner who is injured thereby may take 
steps to abate it even by going on the other per- 
son's land, if only he can do it peacefully. If this 
ia not permitted, his remedy is to sue 
junction and for clamages BRORETARY or BTATH v. 
` RAMABWAMI KAMYA ; Mad, 229 


rw ped 
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month to his ` 


or an in-` 
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Easement—coneld. 





Riparian rights — Upper riparian owner's 
right to divert water to tank situate at long 
distance— Whether easement or riparian right. 
Where the upper riparian owner, is not seeking to 

use the water of the river for a riparian tenement 

but to filla tank situate at a long distance, the right 

to divert water to such a tank by patting up a 

permanent dam across the river is one in the nature 

of an easement and is not a riparian right. The 
lower riparian owner is, therefore, entitled to insist 
that there should be no excessive user and that the 


easement should be enjoyed in a manner consistent 


with his rights and without increasing the burden 
of the easement. SxoRETARY OF STATE v, KATTARI 
NAGAYYA Kawa RAJENDRA Ramaswaut Kamya Narognr, 
ZAMINDAR oF Saprur Mad. 229 
Upper proprietor's rights — Acquisition of 
right to maintain dam—Owner, tf entitled to all 
waters intercepted by dam — It can enlarge ` 
dimensions of channel. i 
The acquisition by the upper riparian owner of & 
prescriptive right to maintain the dam will not of 
itself entitle him to all the waters intercepted by the | 
dam but only to such water as he has been accus- 
tomed to take by the channel If he is entitled to 
draw water through a channel with certain dimen- 
sions, he cannot enlarge the dimensiofis of that 
channel BRORETARY oF Srate v. KATTARI NAGAYYA 
Kama RAMASWAMI KAMYA NAIOKER ZAMINDAR OF 
Sarrun Had, 229 


Easements Act (V of 1882), 8. 17— Prescriptive . 
. right, whether can be obtained in respect of ailt 
accumulation. 

It is doubtful whether a prescriptive right could 
be acquired at all in respect of a shifting or chang- 
ing masa like silt accumulation, Sgoretary op Stats 
v. RaMASWAMI KAMYA Mad. 229 


———8. 17 (0)—Interpretation—Word ‘and' means 
‘or'—Temporary collection caused by dam and 
draining off immediately by another channel, tf 
collection of water under 3 17 (c) 

Section 17 (6), Easements Act, is an example (an- 
other is to be found in s. 15 of the same Act) of 
the use of and" when “or” is intended. What 
is required according to this section is that the 
surface water shall not be simply water flowing on 
the surface, it must be gathered up in some way 
either in a defined channel ot by being collected in 
some other way. 

Where, in a case the rain water collects, passes 





along & depression which forms a natural 
channel over a person's land and ata point 
on such person's land his neighbour has 


dammed that channel, that dam blocks the natural 
channel, causes the flow to stop, the water to 
rise, and from the collection of water thus caused 
another higher natural channel takes the collected water 


, away tothe neighbour's tank when the water rises a 


little and such a temporary collection caused by 8 dam 
and draining off immediately by another ik 380- 
not he regarded ssa collection of water for the pur 
pose of 8.17 (ce), of the Easements Act. KALANATH 
v WAMANRAO Nag. 267 
Electricity Act (IX of 1910), ss 44 (0), 39— 

Charge under s. 39, and not under 3. 44 (0) 

legality—Proof of offence under s. 39—Nature of 

—Charge held thougn defective did not prejudice 
_ accused. , _ 

The existence of s.44(c), of the Electricity Act 
does not prevent the charge being made under a. 39 
‘Section 39 is in fact the major offence, The user 
of electric current without the intention : of paying 
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is allthat is required under s. 39, which creates a 
statutory theft sufficiently established against who- 
ever dishonestly abstracts, consumes or uses the 
energy The technical rules applicable to proving 
the theftof a chattel do not apply to proof of this 
special offence : 

Held, that the form of the charge was most ir- 
regular and regrettable and one which should be 
avoided, But this objection was not one which, in 
the circumstances of this case, should receive effect, 
especially because no injustice was inflicted on the ac- 
cused, The specific offences of which they were 
were satisfactorily proved by competent evidence, and 
corroborated in all necessary respects. There was no 
miscarriage of justice. In addition the irregularity 
was such as could be, and was cured under es. 225 and 
537, Oriminal Procedure Code, by the finding that the 
accused had not been prejudiced. A minor point that 
the charge of theft was bad as not alleging thatthe 
thefts were committed in pursuance of the conspiracy 
and, therefore, not alleging a same transaction, was 
without substance. The specific charge was clearly to 
be read with the conspiracy aharge, BABULAL 
UHAUKHANI y FMPAROR TPO 
Estoppel-Grantor, tf can dispute his own title. 

A grantor or a lessor cannot be allowed to dispute 
his own title with either the grantee or the lessee. 
A person cannot be allowed to make contradictory 
allegations or to blow hot and cold and to affirm at 
one time one thing and to disaffirm it at another time 
80 as to found a claim on it, Jexa Dora » Bar Jivi 

Bom, 24 
Mere representation of intention, if can be 
basis of estoppel. 

The doctrine of sstoppel cannot be invoked against 
statutory provisions, and it has its foundation on 
representation- of facts being made. A mere repre- 
sentation of an intention cannot Le the basis of 


estoppel A promise made is not a representation 
of a fact. Brsavrt BHUSAN PAL CHAUDHURY v. MAYA 
Desr i Cal. 790 
Evidence— Burden of proof—Ezecution of docu- 


ment by illiterate Muhammadan lady—Hxecutant' 


conducting her business personally, she not being 
pardanashin—Hzecution admitted but knowledge of 
nature of contents denied—Burden lies on her to 
eevee her allegattons—Pardaneshin lady. 
here an iuliterate Muhammadan lady whois in 
the habit of conducting her business personally, 
who comes before the Uourt and gives eVidence in 
open Oourt, executes a receipt which execution is 
admitted by her, burden is on her to prove that she 
was not aware of the true nature of the contents of 
the document orthatshe was misled before affixing 
her thumb impression on it, Manapsi y IB WARI 
Oudh 843 
Evidence Actil of 1872),8.13—Judgment in pre- 


vious suit — Relevancy —Findings of facts and 
reasons for judgment -—— Whether relevant tn 
subsequent suit. 


Ld 


The judgment ina previous suit may be relevant 
uudar s. 18, Evidence Act, to establish a particular 


transaction, but ths reasons on which the judgment is - 


founded are no part of the transaction and cannot 
be regarded, nor can any finding of fact there come 
to, other than the transaction itself, be relevant in 
the subsequent case. Inayat ULLAH Kuan v, Kansul 
Rak Lah. 722 
8, 2GO—~Accused in custody of Police Officer, 
who leaving her in temporary custody of private 
tndtvidual—Confession to private individual in ab- 
‘sence of Police Officer—Confession, admissibility. 
hen -once an accused ig-arrested by -a Police 
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Officer and isin his custody, the mare fact that for 
some purpose or other he happens to be temporarily 
absent, and during his temporary absence, leaves the 
accused in charge ofa plivate individual does not 
te1minate hiscustody—the accused shall be deemed to 
be still in Police custody and a confession made by 
the accused to such a private individual is inad- 
missible under s. 20, Evidence Act. FMPBROR v. 
JAGIA Pat 524 
8.26—Arrest rllegal—Confession, admis- 
stbeity. 

The policy of the Legislature appears tobe that 
any statement in the nature of a confession made 
by an accused while under the custody and control 
of a Police Officer should be excluded from evidence. 
This is no doubt a wholesome policy and this policy 
would be defeated if the section is not to apply 
when the arrest by the Police Officer bas bean ille- 

. Whether the arrest is legal or illegal, the mis- 
chief which s. 26, is intended to avert remains all 
the same. Emprror v. JAGTA Pat, 324 
8 26—Bihar and Orissa Village Adminis- 

tration Act (III of 1922), 3 27-—~Polee dAct(V of 

1861), s. 21—Bihar and Orissa Hacise Act (II 

of 1915)—Village chaukidar, if a Police Officer 

for purposes of s. 26. 

A village chaukidar is regarded as a member of 
the village Police and, therefore, isa village Police 
Officer. It cannot be disputed that a village Police 
Officer is a Police Ofticer and he is so within the 
meaning of s, 26 of the Evidence Act, though he 
may not be a Police Officer within the meaning of 
the Oode of Orimina] Procedure which lays down 
the powers to be exercised bya Police Officer for 
the purposes of that Gode. EMPBROR 0. Jaga 

Pat. 524 

8. 30—Principle of—Court can only treat 

confession as lending assurance to other evidence 
against a co-accused, 

All that s. 30, Evidence Act, provides ig that the 
Court may take the confession of a co-accused into 
consideration against the other co-accused, that 
is to say, that the Court can only treat a confession as 
lending assurance to other evidence against a co- 
accused. Nea Mya v. Tut Kina Rang 947 
s, 32—Dying declaration— Parson receiving 

forty-two gun-shote in chest, liver, stomach, etc.— 

He would -be immedrately unconscious and 

incapable of making dying declaration. ; 

The receipt of forty-two gun-shot wounds in the 
liver, heart, stomach and lungs, and the profuse 
haemorrhage occasioned thereby, would cause 
a great deal of shock to the person receiving ıt and 
the probability is that he would became uncon- 
scious Within a few minutes and could not remain ina 
condition fit to make a dying declaration formore 
than few minutesafter receiving his injuries. ANANT 
Ram Maya Rau y. Euperor Lah, 989 
5. 32 (1)—Charge of abetment of murder— 

Statement of deceased made several months before 

murder about proposal of accused to murder sought 

to be proved as oration of such evidence— 

Statement held inadmissible under 9. 32 (I)— 

Criminal trial—HEvidence — boration — Oon- 

sptracy to commit murder —Evidence of A that ac- 

cused had approached him to secure men to commit 
murder a week before murder—Corroboration sought 
from evidence of B who stated that on the morrow 
of murder A gave out to people that accused had 
approached him with such object Held this wae 
no corroboration of statement of approach of 
- accused, 
-Acoused were charged with abetment of murder 

















r 
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` Evidence of the conspiracy to commit murder was: dence MABALAKSAMI AMMA v. Keisuna HOLLA 


given by a witness A who . wan a bad character and Mad, 309- 
to corroborate his evidence & statement made by the ———s 92 proviso(2)—Principle of applicability 
deceased several months before the murder as to the —In oral agreement mortgagee agreeing to accept 
proposal of the. accused to such witness to commit lands mortgaged in full satisfaction of mortgage- 


murder was sought to be proved, A gave evidence debt and other sums due—Such agreement. dealing 
that the accused had approached him a week before. with mode of. payment not mentioned in mortgage- 
murder to secure men-for the purpose. The corrobora- deed—If admissible as distinct and collateral 
tion of this testimony was sought in the evidence of matter, 
another witness B who deposed that on the morrow The principle determining the question as to the 
of the murder A gave out to the people assembled | applicability of the proviso (2) tos. 92, Evidence Act, 
near the dead that the aconsed hed approached-him is-that if a separate oral agreement sought to be. 
to secure men for the purpose. established is on a distinct and collateral matter, al- 
Held, having regard to the fact that the statement though it mght have been a part of the same tran- 
was said tohave been made mouths before the alleged gaction, the agreement would be one which would 
marder, it could hardly come within the terms of s, 32° come- within- proviso (2), if the original insttument 
(1), Evidence Act. The evidence of B might be cor- is silenton the point whichis the subject-matter of 
roboration of the fact that A had made that state- the agreement. 
ment in the presence of others on the day following In asuiton mortgage by a mortgagee, the mortgagor 
the murder, but was- certainly not corroboration of. alleged andsought to prove a subsequent oral agree- 
's statement that accused had approached him in ment by which the mortgagee had agreed to accept 
the manner suggested. HARENDRA Kumar MANDAL v, bhe landsmortgaged to him in full satisfaction of the 
EMPEROR Cal. 36 amount due on the mortgage and also other debts due to 


and -(7)—Hzpression- ‘statement him.from the mortgagor and other persons, The: 
made ae and r ee ins, 32 agreement dealt with the mode of payment and © 
(2), meaning of—Oriminal case regarding land~  Satiafaction of. the mortgage-debt. The mortgage- 
Parties agreeing to appoint mukhtar as arbitrator deed only provided that the mortgagor should- pay 
Report submitted by mukhtar — Subsequent suit the entire principle amount and interest within. 
between same parties for- possession of same - land- specified period and provided that on default the 
— Mukhtar arbitrator in previous suit’ dead—His- interest would be paid at certain rate till recovery 
report is not admissible under 8- 32 (2); but of,amount. It.did not provide for any mode of pay- 
under s 32 (7). ment of the mortgage money: ; — 
The expression “ statement:made in: the ordinary Held, that, the oral agreement was admissible. 
course of business ` in 8. 32 (3), Evidence Act; means under 8, 92,° proviso (2), as it was a distinct and 
a statement made during the course notof any par- collateral matter dealing with the mode of payment 
-ticular transaction of an exceptional kind, but of not mentioned in the mortgage-deed. Kunsa BBHARI- 
business or professional employment: in~ which the Das». Raman Bunaer Das Cal 108. 
deceased was ordinarily or ‘habitually: engaged. 8. 92, Proviso 4— Pro-note — Subsequent. 
There was & criminal case regarding - possession agreement rescinding or modifying its terms must 
of certam land between the parties.and when the be sn writing—Oral evidence proving agreement of 
case was pending, the parties appointed a mukhtar discharge or discharge of debt—Admisstbility., | 
as an arbitrator and agreed to abide by his:decision. Since 8 promissory note is 4 document which is 
The mukhtar accordingly made a local enquiry and- required to.be: in writing s. 92, Evidence Act, ap- 
submitted the report In a subsequent: suit- between plies to it and Proviso 4 shows that if any distinct 
the same parties for the possession of the same Subsequent oral agreement is sought to be proved, 
land the Court admitted the-report of the mukhtar which would have the effect of rescinding or modi- 
made in the criminal case; under s 32 (2), Evidence fying any such contract, then it must be in writing; 
Act as the mukhtar was then dead : oral evidence, therefore, to prove an agreement. of 
Held, that the report was not admissible under discharge or of the discharge of the debt evidenced. 
3. 38 (2), but was a missible under 8. 32 (7} Guru by. the pro=note ia inadmissible under s 932, Pro- 


: _. vigo 4. MUTHUBAMAN (Or BYAR v. SSLLUPONA 
Gaaran RUDRA PAL v. MAFIJUDDIN Motta : Cal. 511 akari Rao N Rang. 964 


8,:32.(5)—Horoscops —Admissibility of, — 8, 112—Tilegttimacy, of child. born out o 
A horoscope may be admissible in evidence under salid marriage—Nature oF sip Peek 
g. 32, Evidence Act, bat it musi be” shown that by: husband that. such child is illegitimate, whether 
the person, who prepared the horoscope had special suffictent-—-Mere findi that husband remained 
means of knowledge. Nonr GopaL GANGULY v. outetde for long Mears b and that on return after 
TRUSTEBS FOR THA LMPROVBMANT OF CALOUTTs such. period, he was dissatisfied with conduct.of 
; Cal. 756 wife and denied paternity of child :-born to her, 
s. 92—Evidence of absence or fatlure of whether suficient for purposes of's. 113. 
consideration, tf can be adduced under proviso (1). To establish illegitimacy of achild under s 112 
Evidence ofthe absence or failure of considera- Evidence Act, it must beshown that the husband. 
tion can always be adduced under proviso (1). to had no access to his wife during the period in 
a: 92 0f the Evidence Act. MAHALAKSUMI AMMA v. which the child could be begotten. A statement by: 
KRISHNA HOLLA ; Mad. 309 the husband merely containing an assertion that- 
s, 92-—Scope of —Recitals of fact menttoned the child born to his wife during the valid: marriage 
in document, if can be contradicted by evidence. between the parties is not his, is not safficient. 
Section 92 of the Evidence Act debars 8 person, Similarly a finding merely showing that the husband 
who is @ party to a contiact from adducing any remained outside the village for long periods, that on 
evidence which may: “contradict, vary, add .to or his return from one of these periode of absence, he 
subtract from 148 terms, but there is no justifica- found, cause to be diseatisfied with the conduct of 
tion for holding that the recitals of facts mentioned his wife and denied paternity of the child is not 
Im. the. document cannot, be contradicted by evi- sufficient to mest the requirement. of s, 112. In order 
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to fulfil the requirements of g. 113, it ign 

fur the witnesses to make definite statements that 
during the interval thera was no occasion for the 
wife to meet her husband, in other words that the 
wife did not go with her husband or thathe did 
not return to the village in the meantime. HIDAYAT 
ULLAN v MOHAMMAD ALI ' Lah. 557 
——— 8. 112— Presumption under —A pplicabtlity. 

The presumption under s 112, Evidence Act, ap- 
plies quite irrespective of the fact whether the mother 
‘was married or not at the time of the concep- 
tion. THANDI RAM v. Jagan Nata Lah 933 
- 85 112 — Quere. — Husband, if can give 
evidence to prove illegitimacy of child born to 

his wife during marriage. 

Qucere.— Whether a husband is competent to give 
evidence to show that a child born to his wife 
during the continuance of. a valid marriage is 
illegitimate, in suit in which his child's legitimacy is 
challenged. Hipayat ULLAH v. MOHAMMAD ALI 

Lak. 557 
8.115. Ses Transfer of Property Act, oa 


B. 

~——-——8.145—Sutt for declaration that house 
belonged to plaintif —Plaintif examining neighbour 
— Documents exeouted by him produced by defendant 
to contradict him—Admissidility of documents. 
Where in a suit for declaration that & certain house 

was the plaintifi’s, certain sale deeds executed by 

a sear in respect of a neighbouring house, in 

which the house in dispute was described as be- 

longing to the defendant were produced by the 








defendant to contradict the testimony of the stranger ` 


aforesaid .who was examined by the plaintiff : 

Held, that the deeds could be taken into consider- 
tion by the Oourt. Das MAL s, SUNDERSINGE 

"Lah. 751 
8.145-—Wtiness making statement to Police 
—Such witness sought to be contradicted in cross- 
ae — Statement, if should firet be 
t is not necessary that the statement made by the 
witness to the Police must be first proved before he 
is allowed to be cross-examined upon it in order” to 
contradict him..He may be allowed to. be cross- 
examined in order to avoid delay provided" his state- 
ment to the Police is proved subsequently. The 
accused has no right to dictate the order in which 
the prosecution witnesses shall be examined. Musam- 
MAD ZAMAN v. EMPEROR Pesh. 678 
— 8. 15 7—Evidence in corroboration should be 
-~ given only after evidence to be corroborated is 


given. 

Ordinarily before corroborative evidence is ad- 
missible, the evidence sought to be corroborated 
must have been given. 

Where a witness for the plaintiff produces, in 
support of the case of the plaintiff, a letter written 
to him by the plaintiff but before the letter ‘is 
produced, the witness does not make any statement 
whatever which is sought to be corroborated by 
the letter, the letter cannot be admissible in evi- 
dence under s. 157, Evidence Act. Mursu Gounpan 
y. OuINNIAH GOUNDAN Mad. 806 
~, 157 — “Former statement’, 1m s. 157, 

meaning of. 

The words “former statement’ in s 157, Evidence 
Act, mean a previous statement of the witness who is 
to be corroborated made on another occasion, i ¢.,an 
occasion other than that at which the subsequent 
statement requiring corroboration is made. HARENDRA 
Nata MANDAL v. IMPHROR Cal. 36 

-rmm 167 —Improper admission of - evidence— 


L74~G, L—-Vil 
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Rest or ii ga enough to justify conviction— 
, 4 

Where the inadmissible evidence is received in the 
form of a confession to a Police Officer, the trial is 
not vitiated ifthe rest of the evidence is sufficient 
to justify the conviction. JAMNA Prasap v, EMPRROR 

Nag 523 
Executlon— Application for arrest and gale of 
holding, if necessary—Subsequent application after 
decree was barred, for attachment of movables—No 
suggestion to amend previous application — Such 
application, whether can be allowed. 
ere in a previous application for execution thare 
is prayer only for the arrest of the judgment-debtor 
and sale of his holding, if necessary, and no prayer 
for the attachment of the movables, a subsequent 
application made after the decree has become time 
barred for the attachment of the movables and not 
suggesting an amendment of the previous application 
cannot be allowed as such application marks a 
substantial departure from the previous one and is 
not in continuation of that application. An attach- 
ment and sale of movables in pursuance of such ap- 
plication is, therefore, illegal. Aziz RAHMAN Mota 
v. BEPIN BEHARY MUKHERJEE Cal. 589 
Attachment of debt due to judgment-debtor 

—Claim on debt not barred on such date—In- 

vestigation — Debt barred before final order— 

Crucial date in such casss—Decree-holder's right 

to recover debt due to judgment-debtor held not 

barred—Civil Procedure Code (Act V of 1908), O. 

XXI, r. 83 (A). 

A decree-holder attached on February 19, 1933, a 
debt due to the judgment-debtor from one D before 
his right to sue for it was barred, Before it was 
barred, the Court investigated the claim against D 
under Ò. XXI, r. 63-4), Oivil Procedure Code. These 
proceedings contin till 1936, and final order was 

assed in March 1936, when the claim against D 

ad become barred : 

_ Held, that the attachment having taken place be- 
“fore the expiry of the period of limitation and the 
Court having started investigation into the claim of 
the judgment-debtor under O. XXI, r. 8&3 (A), it 
must be assumed that the proceedings about an order 
of payment under O. XXI, r. 88 (A), were instituted 
in the executing Oourt at the latest in September 
or October 1933, when admittedly the debt due to 
the judgment-debtor had not become barred by time. 
The crucial date in such cases is either thedate af 
attachment, which gives a right to the attaching 
dearee- holder to claim an order against the garnishee 
for Paya ai or in any casethe date when the Oourt 
decides to investigate the claim of the judgment- 
debtor against the garnishee. Any order, therefore, 
which may subsequently be passed must relate back 
to the date of attachment or to the date when the 
Court decided to investigate the claim. The pro- 
longation of the proceedings was immaterial for 
the present purpose. It must be assumed that the 
Court properly proceeded to hold an investigation 
under O. , T, 63(A), and in pursuance of those 
proceedings it was competent to make an order 
against D to pay the amount in Court and that the 
parties aggrieved from such an order ars entitled to 
appeal Hsu Ras v. Asa Rau Lah. 314 
Bar to—Agreement in writing before final 
decree but after preliminary decree, not to execute 
decreas against some iteme of hypotheca, if can te 
pleaded in bar of execution agatnst items agreed 
to be released, 

Any agreement which merely relates to the execu- 


the decree 








> 
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itself can be pleaded in bar of execution of the dec- 
-ree. An agreement whereby after the preliminary 
decree but before the final decree the decree- 
holder agrees in writing to exclude two items of the 
hypotheca trum execution and to take out execution 
‘only as against the remaining two items is an 
agreement which relates tothe execution of the dec- 
‘ree and is not an agreement which attacks the 
‘decree itself. Such an agreement: can be pleaded and 
is not one which the judgment-debtor ıs debaried 
from pleading in bar of execution ofthe decree 
‘against ‘the items agreed to be released. MRENAK- 
SHISUNDARAM [YBR v. SWAMINATHA ‘IYER ‘Mad 681 
LTAmitation—Held on facts that the delay 

‘was due to the mistake of the -Oour.in giving 

wrong dates on the copy of the decree ‘and, therefore, 

that ‘the decree-holder should not be prejudiced by 

‘such mtstake. 

Through the mistake of the Court the copy of the 
decree which was supplied'to the decree-holder bore 
the date on'which it was drawn up instead of the 

“date on which the judgment was 'pronounced, ‘Hixe- 
cution application was within time from the date 
‘of the decree as ‘given-in the ‘copy of the decree but 
was out-of time -from the date which-the decree 
ought to have borne, i~e., the: date of the’ judgment : 
that the decree-holder should not be pre- 





judiced by the mistake of the Court. Kaniprasap 
-Batu v. BIBI Azis FATMA Pat. 397 
f Order -of attachment — Person ‘netther 





judgment-debtor' nor his legal ‘representaite, if 

ican appeal—Judgment-debtor's share in shop, how 

to be attached— Receiver under s. 51, Civil Procedure 

Code (Act ‘V ‘of 1808), if can be'appointed— 

Appointment of Commissioner ‘to tind ‘out 

approximate value of share. 

A. party ‘which'is neither the judgment-debtor nor 
his legal representative, is not entitled to -appdal 
‘against the-attaching order’ in ' execution’ proceed- 
‘ings. It should formally object to ‘the attachment. 

An attachment of judgment-debtor’s’ share in- 4 
certain shop can-be made ‘only ‘by prohibiting‘ the 
-jJudgment-debtor from transferring -his- share “and 
subsequently ‘selling the share in execution of decree. 
The attachment- cannot be made 'by attachment ‘of 
‘specific goods. 4 

“Guaere.—Bince no Receiver ‘ean be appointed ‘for 
the: custody of property which the judgment-debtor 
himself cannot take possession ‘of, it is doubtful- if 
‘under 8. 61, Oivil’Procedure Code, a Receiver ‘can 
be-appointed 'in- execution’ of ‘a dearee against’ & 
‘person having a share in a firm. | | 

In order to'ascertam the ‘approximate value ‘of 
the share of the judgment-debtor, it may be open‘ to 
ithe Judge to -appoint a Commissioner to “an 

inventory of the assets of the firm and ‘of its liabi- 
lities. Wiru ‘Monan Lat+Lakumi Dass v. PEOPLES 
BANK oF NORTHBRN INDIA, LTD. ‘Lah. 692 
‘Family settlement — Strangers included—‘Such 

- strangers intimately connected with family members 

— Deed, if ceases to'be family arrangement— Settle- 

ment-not conferring distinct’ title ‘on any member 

but each member relinquishing claim — Settlement, 

if alienation by one member to another. 
here by a family settlement no distinct title’ is 
conferred on anybody, batall that is done is that 
there is a relinguishment of claim by some person 
in respect of property assigned to another and a 
recognition of the antecedent right ofthat other 
person tothe property which falls in his share, such 
~settlement’ does‘ not amount to an alienation by one 
member to another. 
~Haquy , i AH. 738 


be - mya - = 


INDIAN OASES 


SULTAN AHMAD Kuan v. BIRAJUL ~ 


[1938 


Fatal Accidents Act (XIII of 1855), s.1— 
Damages, assessment of—Consideration of mental 
suffering of widow—Fact that widow cannot 
re-marry, if can be taken into consideration. Bea 
Tort 401 

Foreign Judgment. Ses Oivil Procedure Code, 
1903, gs. 44, 13 615 

Frontier Crimes Regulation «(fll of 1901), 3:60 
— Dispute as to property referred to jirga—Decree 
by Deputy Commisstoner on report of jirga - Civil 
Gourt, if has jurisdiction to entertain suit tn 
“respect of same matter. 

Where on the report of the jirga the Deputy Oom- 
missioner finally disposes of the disputes between 
‘the parties and his order has been confirmed by the 
Commissioner, the Oivil Court has no jurisdiction 
under s 60, Frontier Crimes Regulation to re-open 
the matter decided by the jirga and decreed By the 
Deputy Commissioner. DREAN KHAN v. BAHADUR 


‘Kevan Lah, 285 
‘Full Bench, Ses Practice 186 
Governmentof India Act, 1915, (5 & 6 ‘Geo. 


V, ©. 61); 3. 30—Oontract must be on behalf of 
and in the name of Secretary of State in Council 
by Local Government— Contract need not necessarily 
‘be by formal deed but may be by correspondence. 

‘Obiter Per Beaumount, C. J.—In order tp be bind- 
ing under s. 30, Government of India Act, the contract 
must be made on behalf and in the name of the 
Secretary of State in Oouncil by the Local Govern- 
ment, Jf partiesrely on a contract to be spelt out of 
a series of letters, 16 would generally be very difficult 
to show that the contract complied with s 30, Govern- 
ment of India Act, and obviously in a case to which 
that section applies, the parties would be wise in 
having a formal document inter -partes. But itis 
possible that a contract in the form of lette:s, com- 
“plying withthe provisions of s. 30 and signed by the 
proper Officer would be a contract complying with 
the terms of the Act. 

A mere statement on behalf of the Government 
during corréspondence between the parties that when 
the lease, the subject-matter of the contract, comes to 
be. granted, it will be granted by the Secretary of 
“State for ‘India in Oouncil, does not make the con- 
‘tract to grant the lease a contract in the name of the 


“Secretary of State. 


‘Section 30 does not require a formal document in 
“the nature of an indenture or deed. It may be 
entered by ‘correspondences. BEORBETARY oF STATS O. 
` BHAGWANDAS GOVERDHANDAS Bom.. 316 
~Grant—Oonstruction—Grant of ofice of ‘watani 
gumasta in lieu of past. and future services— 
Grantee to be remunerated by one-fourth share in 
“income of watan lands—Same terms repeated in 
all sanade of grant—Construction— Held grantee 
got no share in land— Descendants of grantor 
could resume grant. 
The suit property consist of the watani nadgowdkt 
inam lands. “The plaintiff claimed that his ances- 
tors ‘were the gumastas of the Nadgowda watandara, 
and that by a sanad of the year 1791 the then 
watandar’ (defendant’s ancestors) had made a grant 
‘of one-fourth of the lands to the plaintifi’s ances- 
‘tor for the gumastagirs service performed in the 
‘past and to be performed in the future. Plaintiff 
relied upon three sanads as the basis of his title. 
The first sanad conferred on the grantee watan of 
gumasta in recognition of the services rendered by 
the father of the grantee. The sanad said that the 
grantes would continus the post of gumasta without 
break “so long as the sun and moon endure.” The 
grantes was given one-fourth share in the produces or 
cash rent of all the snam lands of the paragana and 


"was to pay one-fourth share of the sum due under the 


. 
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imam land. The gumasta watan-was.to be continued,- 
hereditarily by the grantor and his descendants. 

The grantee was ‘to be loyal towards them and serve 

them obediently. That the office of the’ watani 

gumasta was conferred and that remuneration was 

one-fourth shere in the income of land, was made clear 

in the second sanad. There was no reference in it 

that actual share in the land was given. Same 

thing was mentioned in the third sanad. though in 
8 ae language, without any reference to share 

in land: 

Held, that the grant was not one of land- burden, 
ed‘ with service but was one of the office of watani. 
gumasta to be remunerated by one-fourth share in the. 
Income of the.land. The grant was not irresumable 
and, the descendants of the grantor could resume, it. 
Hanmant RAGHUNATH Napeoupa v. Gurunata MALHAR 

UMASTB Bom. 809 
————-Inam—Oonatruction — Villages given ae jat 

inam permanent by Peshwa — Inam Commission, 

continuing grant but: confining it to. lineal 
descendants in male line—Nottices by Government 
asking for nazarana. stating that if tt was paid, 
land.to be regarded as private property, but, if 
not paid, holder and transferor liable to fine— 

Held, land alienable. 

The grant was described in the village records-as 
jat, Anam permanent by a sanad issued by the Peshwa, 
to the ancestor ofthe defendants It referred to pra-_ 
vious grants ofthe village snd renewed the grant as, 
inam to the defendants’ ancestor “and his sons; grand- 
sons snd so on from generation to generation.” The 
grant was made or continued in consideration of the 


fact that the holder was "a , great, worthy and res." 


pectable lahat and that “it would be beneficial to, 
the king om if provision were made for hia, maip- 
enance. The Inam Oommissioner continued the 
grant ofthe village on the same terms with this 
addition “so long as there. shall remain in existence 
lineal male descendants-in the male line of the grantee. 
A few, years after the order of the Inam Commission, 


notices „were issued to the inamdars calling, upon © 


them to state whether they were willing to pay 

nazarana. In this notice Government stated that they 

had no objection to continue the inam lands in per- 

petuity subject to the payment of an annual nagarana, 

and that on payment of this, the lands would be 

regarded as in all respects private property. On 

the other hand it was pointed out that 1f the nagarana 

were not paid, both the transferor and the transferee. 
would be liable to pay fines. The tnamdare did not 

pay the nagarana. Later on in execution of a mort- 

gage decree against the defendants the lands were 

sold. The Revenue Officer declined to enter thename. 
of the action-purchaser as holder of the village. On 

failure of the defendants to pay the revenue, the, 
auction-purchaser brought a suit for declaration of 

her title as owner of the village and the income thereof. 

A an contended that the lands were inaljen- 

able ; 

Held, thatthe sanad and the order of the Inam 
Qommission did not lay down any restriction as to 
the grantee’s power of alienation and the suction- 

haser was entitled to the relief alaimed by him. 





—Sanad, given, before Oudh Estates, Act U of, 


. fer, could. only be made 
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against: transfer, to any; person except, taluqdar or ° 
hes heir—If includes. prohibition of transfer by 
t 


One of the conditions, under which the sanad 
regarding a house was bestowed on the talugdar of 
Oudh was: “It isalso a condition of: the gift that 
no.talugdar shall transfer his sharein the buildings 
and appurtenances thereto to any one nota talugdar 
or the heir to a taluga. If the present or future 
taluqdars. were, unmin of this and other obliga- 
tions, the.gift would be resumed by the Government” 
This, sanad was issued, before the Oudh Estates Act 
of 1869 came. nto Dee 

Held, after taking all the evidence, documentary 
and otherwise, into consideration, that this was a 
general, sanad-and, the expression “ heir to a taluga” 
meant the heir-apparent to such person as was then 
regarded as talugdar and the word “ talugdar” 
shonld. not be given. the restricted meaning of a 
person, entered in’ one of. the Lists prepared ander 
s. 8 of the Oudh: Estates Act. In the years prior to 
18869, it could only have been used in the general 
sense in which,it,, is still commonly used to-day, 
namely, the owner of a taluga. Before 1869, “taluga” 
must es been an estate which had been forfeited 
by -the,Government and .which was given back to 
land ownere at the settlement, Therefore, the con- 
dition contained in the general grant was that trans- 
ythe grantee in favour of 
another person similarly situated, as himself or in 
favour of his own heir-apparent. or the heir appa- 
rent, of such.other person : 

Held, lao, that the, word “ transfer” was used in 
a more, general, sense than that given to it either 
bysthe Oudh Estates Act of 1869, or the Transfer 
of Property Act, and , included, prohibition by be- 
guess, 

FHA further, that the object of Government was 
to provide town houses forthe: various Talugdara 
of Oudh and though, by individual sanad, houses 
were given to, particular individuals as talugdars, it 
was more. or leas immaterial. to Government which 
icular family held the. house, the real object 
eing, that taluqdars, should hold them and not other 
m aba of talugdar families, in other words, these 
houses. were, to go with a taluga as an appurten 
ance thereto. It did not, however, follow, that such 
house. became an integral. part of the, talugdart 
estate to which the Oudh Estates. Act applied. Under 
the gene:al sanad this house followed the taluga 
and any transfei or bequest of this house which, 
would have the result of putting the taluga and the 
house into different hands would be violation of the 
limitations on the power of transfer which formed 
an essential part of the grant. Raza HUSAIN KHAN 
p. Baryip MoOdAMMAD . Oudh 993 (b) 
Presumpition—Inam grant, if presumed to 
comprise both melvaram and kudivaram. 

There, is, no presumption that an.tnam grant com- 
prises both the melvaram and the kudivaram. Each 
case must be dealt with upon its, own facts, with 
special regard to the..evidence and circumstances 
therein, GUTTA VEBNKAYYA 9, PUNYAMURTAULA VENKATA 
RATTAMA ,. noe Mad. 669 
Guardians and Wards Act (VIII Of 1890), 8. 29 

—Sanction given toguardtan:to execute mortgage for 

certain purposes—-Circumstances changing —Mort- 

gage executed -for lessor.. amount--Held change in 
otreumstances required. fresh. sanction and that, 
therefore, mortgage. was not. valid, 

The mother of - : minor: who was his cartified: 
r to the: District: 





k, 10 } | ee made. an, application | 
1869), — “Taluqdar', meaning, of — Prohibition., Judge. asking, under3s. 29,.-Guardians.. and- Warde- 
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Act permission to execute a mortgage of the pro- 
perty of the minor for a sum af Rs. 550, for 
three items: (1) gaona ceremony of the sister of 
the minor; (2) for necessary expenses; (3) the up- 
keep of the minor, and stating that she had 
arranged with the plaintiff, to lend the money and 
thet some land would be leased to the mortgagee 
to pay the interest on the loan. The District 
Judge passed a brief order: ‘Sanctioned as pray- 
ed.” But subsequently the circumstances changed 
andthe guardian did not require the money for 
the gaona which was not to be held. Accordingly the 
guardian executed a mortgage deed for Rs 350, 
and not for Rs. 550, for the other items of necessary 
expenses and costs of the upkeep ofthe minor and 
the lease of the land in lieu of interest was not 
made. No fresh sanction was obtained before 
such mortgage. 

Held, thatthe subsequent circumstances and trang- 
action were so entirely different that the original 
permission did not cover the transaction and that 
& fresh permission was necessary. Therefore, the 
mortgage was not valid. Upar PAL BINGH er 

l 73 
8. 41—Court's power to hold enquiry into 
correctness of account after discharge of guardian. 

Where 8 guardian has been discharged and has 
filed his accounts, the Oourt cannot hold an inquiry 
under the Act into the correctness of the accounts 
and determine the amount or the property in respeot 
of which the guardian is accountable. The Act 

rovides no machinery by which an inquiry can be 

ld under the Act once a guardian has ceased to 
function. R. 8. RAMAOHANDRAN v. R G. BALABUBRA- 
MANIA AIYAR Mad. 376 FB 
8,41 (4)—Court considering that guardian 

acted properly throughout—His discretion to dis- 

charge him der, if can be revised - r 

When the quondam guardian has complied with the 
directions of the Court under sub-s. 3 of g. 4l, 
Guardians and Wards Act, the Court has full dis- 
cretion in the matter and can discharge him ifit 
thinks fit. Wherethe Oourt considers that the guar- 
dian has acted properly and no reasonable claim can 
be brought against him, the Court has full discretion 
in the matter and can discharge him. This order 
cannot be challenged in revision. R. 8, RAMAOHANDRAN 
v. R. Q. BALASUBRAMANIA ATYAR Mad. 376F B 
Hindu Law—Alisnation—Barred debt, if can be 

consideration for sale of family property. 

The karta of the family is entitled to sell 
the family property for debt really due from the 
family. A debt barred by limitation may validly 
form part of the consideration of sale of the family 
property. Ram SINGH 9, NRIOJARAN All. 311 
ae - Father—Altenation of joint family 

propert by father without consent of co-parceners 

18 sous ble at their instance—Minor son only co- 

parcener when alienation mads—He only can sue 

to avoid altenation of hts share—Brother born 
after alienation but before son's death—Son's right 
to sue, if can be exercised by him. 

An alienation of joint family property made bya 
Hindu father without the consent of the co-parce- 
ners existing at the time is voidable at their 
instance. Where the only other co-parcener in ax- 

e ietence besides the father at the time of the aliena- 
tion is 8 minor son, the son alone has a right to 
sus to avoid the alienation of his share of the 

mily propor? His right to sue is personal to 
him, but his suit is the ‘property is 
gained back for the family and enurea for the 
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suing, the property is lost to the family for ever. 
Such a son’s right to sue on behalf of the family . 
cannot be, exercised by a brother born after the 
alienation but before his own death for the reason 
that the right to challenge alienations of family 
property is and must necessarily be confined to the 
co-parceners alive on the date of the alienation. 
Pappy REDDI v. APPAJI NAYAKKAR Mad. 838 
Alienation —Neczssity—Debt by father not 

tainted with tmmorality—Sale of family property 

— Legal necessity. 

If the debt contracted by the father is not tainted 
with immorality, and if it cannot be paid with- 
out the sale of family property, a case of legal neces- 
sity for the son to transfer undoubtedly exists. 
RAM Sines v. Sei CHARAN All. 311 
— Reversioner — Reversioner trans- 

Jerring property during her lifetime— Reasonable 

expenses in challenging transfer by litigation, if 

can be incurred 

Where a reversioner transfers the property during 
the lifetime of the widow, she is perfectly entitled 
to protect her right by challenging this transfer and 

roving her title to remain in possession during her 

lifetime. Reasonable expenditure to protect her 

interest by litigation is perfectly valid «and ig 

recognized by law. Ram ADHAR Mister v. JAGNOO 

MISIR All. 82 

—Widow—Legal necessity—Alienation 
of husbands property to pay off fatherin-law’s 
debts—Validity 

It isa religious duty of a Hindu widow to pay 
off the debts of the deceased owner, namely her hus- 
band or her father-in-law. She can transfer her 
deceased husband's property to pay off the debts of 
her father-in-law. RAM ADHAR MIBIR Y, eee ey 
m Widow Transfer of property for 

pilgrimage generally —~Limitation. 

A lindu widow is not entitled to transfer her 
husband's property for Dig mae generally, She 
may, however, incur reasonable expenditure for the 
performance of religious or charitable acts which are 
suppozed to conduce tothe spiritual welfare of the 
deceased owner, and for this purpose, may alienate 
a small portion of the property. Ram ADHAR Misre 
v. JAGNOO MISIR All. 82 
— —- Ancestral property — Father acquiring 

joint family property by excluding co-parceners 

— Whether becomes has self-acquired property. 

A distinction must be made between property 
of which title is acquired by adverse possession 
from a stranger and that obtained from the joint 
family under the joint effect of Art. 127 and 
s 28, Limitation Act. The father who obtains 
title to jomt family property by excluding his 
co-parceners has an interest in this joint family 
property by birth. His interest is conditioned by 
the interest of the co-parcenors It is liable to 
be inoreased by the death of his co-paiceners or 
by their exclusion. But the change in the quantum 
of his share does not alter the nature of the 
property. It never loses its character as ances- 
tral property and his sons at birth obtain the 
Tight of co-parceners in it with him. SURESHOHANDRA 
JAMIATRAM v. BAI Isa WARI Bom, 820 
Debts — Father — Antecedent debt—Held 

debt was not antecedent. 

Where a Hindu father borrows a certain amount 
saying that he requires that amount urgently and 
1t might be advance to be deducted when ‘the mort- 
gage bond was to be executed and then a new hand 




















benefit of all future members, If he dieg without -~note is taken for a certain amount'of which the pre- 
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vious amount formsa part. and there is no enquiry 
as to the necessity of this part of the sum, the loan 
- cannot be supported on the footing of an antecedent 
loan. Barinata Prasap v. Sarr LaL Sang Pat. 156 
Debts—Father—Decree— Pious obligations 





of undivided sons to pay debts by father whether | 


secured or unsecured tf not for illegal or immoral 

purpose—Decree against father alone—It can be 

executed against son's share 

A debt, contracted by the father whether secured 
or unsecured, if neither illegal nor immoral, im- 
poses a pious obligation upon the undivided song 
and, evenifa decree is obtained against the father 
alone, it may be enforced by attachment and sale of 
the entire co parcenary property. In such a case 
the degree-holder can proceed in execution against 
the sons’ share and need not proceed by a separate 
suit JaINARAYAN® BONAJI Nag. 621 
Legal necessity~-Mortgage—Bulk of 

consideration proved for legal necessity —Decree 

tag whole amount, if can be passed. 

the case of a mortgage of the ee family pro- 
perty, the mortgagee is only entitled to a mortgage- 
decree for the amount which is justified by the neces- 
sity of the family. The contention that he will be 
entitled to « mortgage decree for the full amoant 
where the bulk of the consideration had been proved 
for legal necessity, is relevant in acase where it is 
sought to support a sale of property of a jomt Hindu 

family. Batsnats Prasan y WATI Lan Sau 
Pat. 156 
Pious obligation — Mortgage autt 
against father and sons—Debt neither illegal nor 
tmmoral—Decres against father alone— Partition 

—Decree under 0. XXXIV, r. 6, Civil Procedure 

Code (Act V of 1908), subsequent to partition—Such 

decree, if can be executed against sons share— 

Procedure to enforce liability of son, if governed 

by Civil Procedure Code, or by Hindu Law. 

In so far as the substantive law is concerned, that 
dealing with the actual rights and liabilities of the 
parties governed by Hindu Law, it is of course re- 
gulated by the Hindu Law, but as regards the pro- 
cedure, the old Hindu Law of Procedure under which 
these rights could once have been enforced no longer 
applies, and we are now governed in these matters 
by the Uode of Civil Procedure. 

Where a suit on mortgage is brought against the 
father and sons and is deoreed against the father 
alone being dismissed against the sons and then the 
partition takes place, theson's share cannot be taken 
in execution of a personal decrees against the father 
under O. XXXIV, r. 6, Civil Procedure Oode, ob- 
tained subsequent to such partition even if the 
debt incurred by the father was neither for illegal 
nor for immoral purpose. To say asonis under a 
pious obligation to pay certain debts is one thing ; 
to say his property can be taken 
another. His property can only be attached and sold 
in execution if it falls within the kind of property 
that canbe attached and sold under a. 60, Uivil 
Procedure Code. After partition the share that goes 
to the son does not belong to the father and the 
father has no disposing power over it. Therefore, 
such property does not fall within ‘s. 80. Thus it 
cannot be attashed. It by no means follows that the 
son cannot be made liable. He can be made liable 
for his father’s debts if he has become a surety ; he 
ean be made liable under the pioas obligation rule. 
In neither of the cases can his ability take the form of 
having his property in execution and sold 
without any prior proceedings brought against him 
leaving him to raise the question whether his liabi- 
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lity as surety or under the pious obligation rule 
precladed him from claiming in execution. Jar- 
NARAYAN v BONAJI i Nag 621 
Debts—Widow— Widow can bind herself 
>y obtaining loan—She can bind husband's} estate 
3 

ga 





debt is for necessity — Her intention must be 

thered from surrounding ctroumstances—Suit by 
creditor to enforce liability —It is not enough to 
show that widow intended to create liability upon 
estate—Oreditor must make tt clear that he wania 
to proceed against estate as well, 

When a Hindu widow obtains a loan, ahe is at 
liberty to bind herself personally. She is also entitled 
to bind her husband's estate, when the purpose for 
which she borrowed was a necessary one, Whether 
in any particular case she intended to do the one or 
the other must be gathered from all the surrounding 
circumstances. In this respect there is no real dis- 
tinction in principle between a case where a charge 
is formally created by the widow, and another where 
she executes a bond for the money advanced. But 
this is not all, the rule does not end there It is not 
enough to show that the widow intended to create 
a liability upon the estate in her hands, and that she 
was entitled to doso. The creditor also has a part to 
play. He is entitled to proceed against the widow 
personally, if he wants and not worry about the 
estate Therefore, when he comes to enforce hig 
claim, he must make it clear that he wants to proceeu 
against the estate as well if that is his intention. 
ANANDBAO 9, ANNAPUBNA Bat Nag. 382 (b) 

- Joint famlly—Legal representative—Person 
suing, whether should describe himself as manager 

—Civil Procedure Code (Act V of 1808), s. 3 (11), 

The last portion of the definition of “a legal re- 
presentative" in s. 2(11), Oivil Procedure Cods, ig 
wide enough to cover the case of a oo-parcener who 
gets property by survivorship on the death of a 
co-parcener who sues or is sued in a representative 
character. 

In the case of a joint Hindu family, it is not 
necessary that a person who sues or is sued in the 
representative character should be described as the 
manager of the family. It is sufficient that the per- 
son who sues or issued holds a representative charac- 
ter. Gyan Darro Sapa NAND LAL All. 307 
Manager —Junior member, if can be 











manager. 

It is not always necessary that the eldest member 
of the family should be its karta. ere he 18 in- 
capacitated by failing health, a junior member may 
act as such. RAM BINGH v. BRIOHARAN All 311 
— Manager — Position of — Whether 

trustee or agent—Liabtlity to account— Obligation 

to save money—Power of spending — Right of 
members to verify his accounts. 

The position of a kartaof a joint Hindu family 
is not that of a trustee or agent. He is only bound 
to account for what he had infact received and not 
for what he might or ought to have received if he 
had been more prudent or efficient or if the joint 
family funds in his charge had been more profitably 
employed. His power to spend money is only limit- 
ed by family purposes, He is not under the obliga- 
tion to save or économise, he spends more on 
family qaras than what the other members ap- 
prove, the only remedy of the latter is to have a 
partition. The family purpoges are ordinarily main- 
tenance, education, marriage, sradh; religions cere- 
monies of the co-sharers and their families. He 
can spend for these purposes moze on one branch 
of the family than on another and his discretion is- 
the final word, Buthe cannot misappropriate the 








liv 


family property or its income to misapply them to 
eal which are not family purposes. Bo long as 

Ə confines himself to these purposes, he is not ac- 
countable for the past. He is only liable to account 
for the assets as they are or as they exist. He is 
not an agent ofthe others, But this does not mean 
that his statement or his account of the family 
assets are final andthe members of the family are 
bound to accept his ipse dizit They have right to 
have his statement and his account verified in the 
usual way and this view of the law has all slon 
been accepted both in the case of Dayabhaga an 
Mitakshara families. NARENDRA Natu Roy v. ABANI 
Komar Roy Cal. 612 
Joint famlly—Trade—Business started by 

manager—Whether ancestral businese—Liabtlit, of 

minors born after business is started. 

It is with regard to adebt incurred for an ancestral 
business only that the minor members of the family 
or theirshares in the joint family property are 
liable. 

The manager of a joint family has no power to im- 
pose upon a minor member of the family the risk and 
liability of a new business started by him; such busi- 
ness isnot ancestral business. The fact thatthe 
minor members were not bornat thetime that the 
business was started, makes no difference in this 
case. GANPAT RAI MARWARI v». SUKHDHO Ram 





Pat. 218 
Marrlage — Ceremonies Sze Hindu 
Widows’ Remarriage Act, 1856, ss. 6, 7 342 





Partition. Sse Hindu ia aa 


01 
aman A adopted son and B after born 
natural son consittuting joint Jamtily— Family 
in debts—A paying off all debts and tmproving pro- 
perty with his self-acquisttions — Partition —A 
given half share of property in recognition of his 
services—Suit by B's son to recover from A share 
received in excess of what he was entitled legally 
—-Son held could not challenge partition in so 
far as B's share was concerned, 

A joint Hindu family coneisted of A, an adopted son 
and B an after born natural son. The family was in 
debts and A paid off all the debts and made im- 
provements to the ancestral property out of his self- 
acquisitions There wasa partition subsequently and 
although A was only entitled to less share, half the 
property was given io him in consideration of the 
valuable service he had rendered to the family pro- 
perty B's son instituted a suit to recover the share 
given to A in excess of what was legally due to him: 

Held, that on equitable principle, B’s son was not 
entitled to challenge the transaction in so far as it 
affected B's chare. ANANT: AOHARI p KRIsdNASwAMI 

Mad 599 
——_—__-—- — Widow — Partition among sons— 

Property given to widow ia in same category as one 

inherited from husband, 

Hindu Law puts partition on the same footing as 
inheritance as far as the rights of the widow are 
concerned, A share of property therefore given to 
the widow on a partition between sons should be 
treated as property in the same category as one in- 
herited fromthe husband. BBAGWANTRAO v, PUNJA- 





Nag. 201 
——---— Release. Sze Transfer of Property Act, 
1882, s. 6 116 


Religious endowment— Alienation — 
De facto shebait—~ Whether can maintain suit for 
recovery of debuttar property—Mere custody of 
tdols, whether sufficient to ma person de facto 
shebait. 
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Powers of a de facto and de jure manager. are the same 
provided he is in actual possession. In order to make 
a person a de facto shebatt. it is necessary, however, 
that he should. be in actual possession of the office 
and the debuttar estate. De facto shebait can, there- 
fore, file a suit for recovery of debuttar property. The 
de facto shebatt is one who exercises all the functions 
of a shebait and is m possession of the debuttur 

roperty though the legal title may be lacking. 

he mere fact that he has been able to acquire the 
custody of the idols is not enough to make him a 
de facto shebatt, even where he worshipped these 
idols along with his own in his native village. 
PANOHKARI Roy v. Amons LAL BARMAN Cal. 122 
Religious endowment—Alienation— Who 
can set aside—Famtly endowment—Person not 
member of family, if can sue to set aside alienation, 
Any person interested inthe endowment may sue 
to set aside an improper alienation of its property 
by the manager. In cases of private debuttar cr 
family endowment, all members of the family, either 
male or female, who are entitled to participate in 
the worship, can be said to be persons interested, 
but a person who is not a member of the famil 
does not come under that description, however muc 
otherwise he might be interested in the welfare of 
the idol. None but a member of the family can 
have a legal right to worship the deity in the case 
of family endowment and no such person can sue 
on behalf ofthe deity for recovery of property be 
longing to it unless the founder has expressly given 
such power. PANOHKARI ROY v AMODE Lat BARMAN 
Cal 122 
—— ——Mahanth alienating balance of Math 
property and thus effecting his own civil death— 
Suit chailenging altenation brought more than 12 
ears from alienation but within 12 years of 
ahanth's death held barred. ; 
In other words a Mahanth has power (apart from 
any question of necessity) to create an interest in 
property appertaining to the Math which will con- 
tinue during his own life, or to put it perhaps more 
accurately, which will continue during his tenure 
of office of Mabanth of the Math, with the result that 
adverse possession of the particular property will 
only commence when the Mahanth who had disposed 
of ib ceases to be Mahanth by death or otherwise. 

Therefore, where by alienation of the balance of 
Math property the Mahanth brings about his civil 
death, a suit to challenge it brought more 
than 12 years from the alienation, is barred by 
limitation, though the suit is brought within 
12 bai. of the Mahanth's death. RAMLAGAN Goassain 
v. NANDIPAT Maa TON Pat, 391 
——Successton—Devolution of rights of 

de facto shebait—-Whether devolves upon his heirs. 

There cannot be any devolution of the right of e 
de facte shebatt upon his herr unless he sacceeds in 
proving independently that he was a de facto shebait 
himself. Panoakarr Roy v. AMops LAL BARMAN 


Cal, 122 
—- — Reversloner, Relief Act, 
1877, s. 42 24 
Succession — Obstructed heritage — Male 
issue of acquirer, tf obtains interest by birth in 
such property 
Under Hindu Law of Mitakshara the male issue 
of the acquirer does not obtain an interest by birth 
in the property which has descended as obstructed. 
heritage. ABDUL KADAR v. SHRIDHAR Nag. 849 (b) 
——— Sudras—Illegitimate son is father's 
heir— Partition between legitimate and illegitimate 
sons — Share allotted to widow—Widow, dytng— 








See Specific 
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Illegitimate sons, tf can claim share 

property. 

Amongst Sudras the illegitimate son is the father's 
heir and except‘in so faras his rights have been 
curtailed by express texts he must ho treated as such. 
After the death of the father, such son becomes a 
oe of the co-parcenary though with a curtailed 
‘yi : 

here, therefore,on a partition between’ the legiti- 
mate and illegitimate sons of a Sudra the widow 
acquires a share of property and dies ‘subsequently, 
the illegitimate sons can claim a share in the property 


in her 


acquired by her in partition, BsaGwANTRAO ' 9. 
PUNJARAM ° Nag. 201 
—— —- Widow — Surrender — Widow alienating 


portion of property—Subsequent surrender of whole 
—Reverstoner, if can get ‘possession of property 
aluenated. - 
Where a widow alienates a portion of the estate 
inherited by her from her husband without legal 
, necessity, and subsequently surrenders the whole of 
her interest in the estate to the next reversioners, 
the reversioner is not entitled to immediate posses- 
sion of the portion so alienated, butmust wait for 
possession until her death. The reason is that 
though the alienation is act binding on the rever- 
sioner, lt1s binding on the widow for her life, and 
the alienes js entitled to possession during her life- 
time. JEKA DULA v Bal JIVI Bom. 24 
Hindu Law of:inheritance ‘Amendment, Act 
(ll of 1929) — Interpretation of Act —-Previous 
‘state of law, tf can be conatdered — Interpretation 
of statute. 
It isnot right so to construe this Act as to give 
ib an entirely different effect Province by ‘Province 
-according tothe judicial opinions expressed on a 
highly debatable subject asto the ground for the 
‘inclusion or exclusion of-aisters’ fromthe succes- 


D., š 

When an Act purports to be codifying the law 
it is destructive of its purpose‘ to construe its pro- 
visions not-acoording-to their plain meaning but'in 
the light of ‘the ‘pre-existing law. -8oọ'to do brings 
zin- the’ very doubts-and difficulties thet the codifica- 
tion sought to settle, But where the Gourt is not 
dealing with a codifying Act but the ‘Act II of 
1929, which purports to alter the order amongst 
‘Hindu heirs, -it is desirable: to see who were, before 
‘the Act, heirs in order -to ascertain whether 
‘sister’ in a 2, includes half-sister. AMRUT v, TaaGan 

Nag. 211 F B 
———_-8, 2—"Sisier", if includes half-sister. 

Where the parties are governed by the Benares 
School of Mitakshara Law, a half-sister is an heir 
under Act If of-1929. The word “sister” in the Act 
includes half-sister, that is to say,a sister by the 
same father. 

Hindu Law: of Inheritance (Amendment) Act II of 
1929, must be read ag part of the Hindu Law as -a 
whole, and wherever a sister-and sister's son are 
entitled to inherit, then the half-sister and “half- 
sister's son are also entitled to inherit on the gene- 
ral principle thatthe Hindu Law recognises no 
difference between the full-blood and the half-blood 
except in a competition tnter se A sister succeeds 
asthe father’s daughter, and a half-sister having 
the same father is, therefore, an heir if the sister 
would be an heir. To exclude the half-blood where 
the full-blood 1s entitled to succeed would be con- 
trary to the general. principle of Hinda Law, and 
B. 2 of Act If of 1929, should be interpreted, so far as 
-{t is possible,-in accordance with the notions of Hindu 

~ haw, -AMBUT v.. THAGAN - - “Nag, 211-F-B 
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Hindu Widows’ Re-marrlage Act (XV of hat 
88. 6, 7—Re-marriage of Hindu widow —Reltgion 
rites and ceremonies, necessity of —Widow of full 
age—Her consent and bridegroom's willangness, if 
suffictent—Hindu Law—Marriage—Ceremonies. | 
There can be no valid marriage in any form with- 

out a substantial performance of the requisite reli- 

gious ceremonies. ‘Even when the gandnarva form 
of marriage is permissible by custom, the Courts will 
not recognize it unless religious iites have been 

performed, although the gift of the bride is in a 

marriage in that-form unnecessary. Similarly they 

‘are nevessary incase of are-marriage of a widow, 

which is also‘an-instance of a marriage i 4 

‘gandharva form. 

So, in the absence of the performance of some 16- 
ligious or gecular rites, the consent of a widow 
full age to re-marry herself under the last para. 
ofs. 7, Hindu Widows’ Re-marriage Act, ora mere 
talk bya person in the presence of visitors of his 
intention to take‘her as his wife ıs not enough to 
constitute a valid marriage, N, PADAYAOHI v. A 
AMMAL Rang. 342 
Husband’and wlfe—Restttution of conjugal rights 

—Suit by husband— Wife already lawing apart 

getting maintenance under order of Court—Husband 

married again—Letter to wife that they could -not 
live together — Held, suit was to evade payment of 
maintenance—Wife couldrefuse to go to husband. 

The considerations which determine whether 
maintenance’should be awarded to a wife or not are 
different from those-that govern the question whe- 
ther restitution of conjugal rights should be grant- 


ed. 

“A'husband brought a suit for the restitution of 
conjugal rights. The wife lived apart some years 
after marriage andthe husband persuaded her to 
divorce him, Sat on refusal, married again, Husband 
wrote to the wife that they could not live together in 
future and also charged her of having given away 
household things to others. The wife was receiving 
maintenance by the order of the Oourt : ; 

Held, that the suit was filed merely to avoid the 
-payment of maintenance and the wife had reasonable 
-cause for refusing to return to her husband. The 
Court’ought notto compel her to live with him 
against her will “Mauna Saw Pa v Ma DAN BRIN 
Pru Rang. 121 
Income-tax—Aasessee carrying on two separate busi- 

nesses —Items in one entered in other through mais- 

take— Assesses entitled to exemption but for the mts- 
take—-Agseasee seeking to deduct these ttems from 
income of subsequent, year—Proper course indicated. 

The assessee carried on business as a shop-keeper 
-where he sold retail groceries ‘and also carried on 
business by selling goods on commission, thetwo 
businesses being in fact separate. In submitting an 
income-tax return, he entered, through mistake some 
items in his shop business which ın fact fell under 
his commission business, where he would have been 
exempted from tax in respect of those items. In sub- 
sequent years he sought to dedact those items from his 
income : 

Held, that his proper remedy should have been to 
go'to the Commissioner in the matter of the account- 
ing year, show to his ‘satisfaction that in respect cf 
that year he had made a mistake in making up his 
accounts and geta refund of the income-tax in respect 
of the assessment for thal year and not to ask for its 
deduction in-the current year. Mssars MULOHAND 

; yp. OoMMIesionBe oF INOOMR-TAK, bizar & 

Pat. 580 

Assessee having main office and branch offices 
—-Whether can have two previous years, one for 


-- hedd office and one for branches—Accumulation of 


ORISSA 
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results of two years of branches and accounting 

for them in ones year's resulta of main office~ 

Legality of. 

Where the agesessee has a main office and branches, 
he is entitled to have two ‘previous years’, one 
for the head office and one for the branches, but 
in his assessment he must add the results of the 
two each year and make his return on this basis. 
He cannot accumulate the results of two years of 
the branches and account for them im one year's 
results of the main office. Masses. Mena Ram Sam 
DAYAL v. OOMMISSIONER OF Incoms-Tax, PUNJAB 

Lah 750 
income Tax Act (XI of 1922), 8. 4 (1) and (2) 

Provisos—Tea grown and manufactured outside 

British India sent to Oalcutta and sold there— 

Income accrues at Oalcutta—S. 4 (2) and Provisos 

do notapply. 

Sub-section (2) of s. 4, Income Tax Act, contem- 
plates a case where income, profits and gains have 
assumed their form as such outside British India, 
and arethereafter received in or brought into British 

dia. 

Where tea is grown in a State outside British 
India and then sent to Osloutta where it is sold, 
the income, profits or gains do not arise and accrue 
until the tea is sold in Oalcutta which will be the 
place where the income, profits and gains arise and 
accrne and therefore, s. 4 (2) of the Income Tax Act 
and the provisos thereto have no application. In re 
MOHANPUR Taa Oo., LTD. Cal. 488 
~$. 4 (2)—Income received outside British 

India converted into capital asset—Such capital 

asseta brought into British India—Whether income. 

In order to attract income-tax in India what 1s 
brought into this country must be income, profits or 
gains, and if the assessee has converied income re- 
ceived abroad into capital, and then brings that 
capital to India, he isnot bringing into Indis in- 
come, profits or gains. Whether the foreign income 
has in fact been capitalised or not must be a question 
of fact in each case. OoMMISSIONBE (OF IJNCOME-TAX, 
BOMBAY PRESIDENOY v, ABMEDABAD ADVANGE MILLS, 
Ltp., BOMBAY _ Bom 658 
s. 4 (2) Proviso 2 Bsa Oivil Procedure 

Oode, 1908, s. 110 491 F 8 
8. 10— Loss by theft or embesslement— 

Deduction of. 

A loss, whether by embezzlement or whether by 
theft, is not one of the allowances which is available 
to the assessee under s. 10 of the Income Tax Act. 
Messrs MULOSAND HIRALAL v. OOMMISSIONER OF 
INGOMB-TAI, BIHAR & ORISSA Pat. 580 
8 10 (2) Civ), (vi)—“Used” in sub-cl. (iv)— 

Scope of, whether embraces passive as well as 

actwe user — Assessee owner of ginning factory 

being member of pool keeping machinery in working 
order andrepair, to entitle him, to share tn profits 
of pool —Machinery, whether “used” for purposes 
of ee ik Ng I id allowance, 1f can be 

allowed under s 10(3) (vi). A f 

The property in respect of which depreciation is 
allowed must have been used by assesses for the 
purposes of his business The word “used” in 
B. 10 (2) (iv), Income Tex Act, may be given a wider 
meaning as to embrace passive as well as active user. 
Machinery which is kept idle may well depreciate, 
particularly during the monsoon season. The ulti- 
mate test is whether without the particular user of 
the machinery the profits sought to be taxed could 
have been made, 

An owner of a ginning factory, by virtue of 
his being a member of a pool was under an obligation 
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to keep his gin and machinery in good repair and 
condition at his own expense to entitle him toa 
share of profits made bythe pool. He maintained 
the machinery in such condition, ready for use at 
r moment: 

eld, that the machinery could be said to have 
been used by him for purposes of his business, 
although it was not actually worked during the year 
of assessment. He was entitled to the allowance on 
account of depreciation under s 10 (2) (vi) of the 
Income Tax Act. COMMISSIONER OF Inoows-Tax, 
BOMBAY PRESIDENOY, SIND & ADEN v. VisavaNatd 
Buagkar BATEE _ Bom. 327 
-——-—88. 10 (2) (vl), 26 (2), (as amended In 

1928)—Hypothetical assessment under 3. 26 (2), 

in the first year of successor taking over Gustness 

from predecessor — Depreciation on original cost, 
whether should be allowed to predecessor os 
successor. 

Per Beaumont, C. J and Rangnekar, J.— As- 
geases " in sub-cl. (vi) of s. 10 (2), in the case of 
an assessment under s. 26 (2), based on the profits of 
& poe mast refer to such predecessor. The 
definitions given inthe Income Tax Act, must yield 
to the context. š 

Where a company took over the business of its 
predecessor from April i, 1935, and was then assess- 
ed under s. 26 (2), inthe profits which accrued dur- 
ing the year ending on March 31, 1935 : 

Held, that the depreciation was to be allowed on 
the original cost to the predecessor and notto the 
successor company. 

Per Blackwell, J., dissenting.—Oourt is not at 
liberty to place upon s. 10 (2) (vi) a strained and 
artificial meaning. The word “ assesses “ appearing 
therein should be construed in its ordinary and 
netural meaning and read with its definition in 
s. 2 (2), it means the psrson by whom incometax 
is payable. Section 28 (3:, makes no difference in this 
meaning : 

Held, in the above case, that the depreciation 
should be allowed onthe original cost to the suc- 
cessor. UOMMISSIONBR oF INOOMA-TAL, BOMBAY 
PRABIDENOY, SiInD & BALUCHISTAN y. MazaGaon Door, 
Lip , BOMBAY Bom. 905 8 ‘B 

8. 10 (2) (IX)— Company with business of 
edtting and publishing newspaper — Expenditure 
incurred for defending Kditor and Printer charged 
for contempt of Court — Expenditure, if can be 

exempied under s.10 (2) (ix) 

Where a Limited Company having itg business 
that of editing, publishing and selling a newspaper 
incurs expenditure for defending the Editor and 
the Printer against the charge of contempt of Oourt, 
such an expenditure is not of the kind contemplated 
by s 10 (2) (tx), Income Tax Act, as ıt could not be 
called as one incurred solely for the purpose of - 
earning profits or gains. Such expenditure, there- 
fore, cannot be deducted under 5.10. In the matter 
of AMBITA Bazar PATRIKA, LTD. Cal 817 8B 
88 22,34, 59—Rules under a. 59, r. 25— 

Words ‘last preceding valuation’, meaning oft- 

Rule is mandatory — Income- tax Officer cannot 

depart from tt and re-open assessment under s. di 

—Held, return was on proper basis. 

The words ‘last preceding valuation’ in r.25 of 
the rules framed under s. 59 of the Income Tax Act, 
Mean the last preceding valuation at the time of 
the return and not the valuation covering the last 
valuation period terminating before April 1 of the 
year of assessment, - 

Rule 25 is of a mandatory character and provides 


„the only manner in which bhe income, profits and 
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gains of life assurance companies can be ascertain- 
ed and it ia not open to an Income-tax Officer to 
depart from its provisions The Income-tax Officer 
sa eng: A e, re-open assessment ander s 3}. 

An Insurance Company decided that the valuation 
Should take place every four years. he first 
valuation was made in December 1930, and was for 
the psriod ended Desember 31, 1928. The next 
Valuation took place in December 1931, and this was 
for the four years ended December 31, 1933 The 
return ofthe income which the Secretary of the 
Company furnished to the Income-tax Offizer on June 
50, 1934, was based on -the valuation -forthe period 
ended Decamher 31, 1939 : 


Held, that the return made in June 1931, was made _ 


on proper basis, OOMMISSIONER oF ‘INcoma-Tax, MADRAS 
v. ANDARA INSURANGOE Oo., LTD., MASULIPATAM 

Mad.17 8 B 

— 8.34—Scope— Section covers case of 

assessee evading liability by making return not 
containing true statement of accounts. - 

The words ofs. 34, Income Tax Act, are very wide 
and inter alia provide that when an income has 
escaped assessment, whatsoever be the reason, pro- 
ceedings may be-taken against the assessea under 
that section within the prescribed period. The sec- 
tion cover$ the case of an assessee evading his liabi- 
lity to pay the tax by making a return which does 





Mot contain afull and properor true statement of 


his accounts and thus escapes assessment. Oom- 
‘MISSIONBR OF: [NOOMB-TAX, BOMBAY PRESIDENCY.& ADEN 
v. LOKUMAL Baosoma oF SuKKUR . Sind 140 
8. 46. Ban Crown debts - + 423 
————s. 59. Sree Income Tax Act, 1922, 5..22 
; _ 17FB 
—-—--—8. 59 —Rules under.r..2— Application -for 
- regiatration—Assisiant Commissioner, -if can order 
regiatration—Oompetency of High Court to deter- 
mine if jurisdiction ts-properly exercised—Recital 
in application not -in accordance with .facte— 
Refusal to register-— iety -of : 
,- Under r 3 of the Rules made bythe Board of 
Inland Revenue. under 8-59, ‘Income .Tax Act, .the 
Assistant Commissioner is not. himself competent : to 
orderthe registration of a firm. The only power that 
the can exercize under the rule is to..permit the ao. 
sentation of. the application to the Income-tax Offic 
and thus-to- condone the..delay,.so to.say. Further 
the matter is entirely discretionary with him and 
‘he cannot be compelled under any. provisions, of the 
“Act orthe rules made, thereunder to grant. the, prayer 
made to him by ths assesses. The High Oourt is on 
general principles competent to determine whethar 
4he jurisdiction: which vested in the Assistant Oom- 
missioner had been perversely refused. If in .an 
‘application by a firm for registration, a recital is 
not in-accordance with facts, the refusal to register 
-the firm is justiflable. OgIBANJI LAL y, CoMMIssIONER 
OF Income-Tax, PUNJAB . Lah .690 
8. 63—Notice addressed to Hindu undivided 
-family in its trading name — If sufficient 
' compltance, i a 
. A notice addressed.to a Hindu undivided family 
-in its trading name is ient compliance with 
8. 63, Income Tax Act. SSonv Lat y. OOMMIBSIUNER oF 
Incomn-Tax, BIHAR & OBISaA |. Pat, 287 
8. 66—Question of law— Conclusions drawn 
by Income-tax Authorities. without material — 
Question, if one-of law. . 
Whatever conclusions are arrived at by the Income- 
tax Authorities, they must have some material to 
wupport them,.and.in case it is. contended that there 
-j8-no-maserial-for thoge.conclugions, the. , question 
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does resolve itself into one of law. Kirpan SINGH v. ° 
COMMISSIONAR oF INcoma-Tax, LAHORE Lah. 469 
8.66-A--Leave for appeal to Privy Council 
~-Oondition that appellant shall bear respondent's 

-costs, if can be imposed. 

-The High Oourt has no power in granting leave 
for-appeal to Privy Oounoil to impose condition that 
the appellant shall bear and pay the cost of the 
respondent, QomMissionse oF INooms Tax, MADRAS 
v § L Maratas Mad 49138 
inJunction—Suit for — Person building on neigh- 

bour's land without ascertaining boundaries of his 

own: stte—Netghbour being on service elsewhere, not 
noticing encroachment—Site difficult to acquire— 

“Order, of compensation held not justifiable— 

- Demolition order upheld. i 

Where-a person without taking any precaution to 
ascertain the boundaries of his site, builds after en- 
croaching-upon the land of -his neighbour who is in 
service -elsewhere though occasionally coming to the 
place -but not noticing the building erected, and it 
is found that site was not easy fo acquire,a mere 
award of compensation is not justifiable. 

(Order of demolution of the building on the en- 
croached area, upheld) Ip MojAMMAD v. MAQBUL 
Hussain Lah, 142 
Insolvenoy—Sole proprietor of firm adjudicated 

insolvent for debts dus before he took his brother ag 

partner—Brother subsequently retiring leaving in- 
solvent -sole-proprietor—Such brother, if can prove 

- his debte—Partnership Act (IX of 1982), s, 31 (2) 

—Contract Act -(IX of 18/2), sa 39, 48. 

JA. partner in a firm against which a commission 
of . bankruptcy ~issaes shall not prove in competition 
with the dreditors of the firm, who arsin fact his 
own creditors, and shall not take part of the fund 
-to the-prejudice of those who aie not only creditors 
-of the . ership, but of himself; but ıt 18 essential 
‘for application of this rale that there should be some 
creditors proving under the bankruptcy for a debt 
-or . debts :in respect of which the present or former 
partner, fare prooi is excluded, and the bankrupt 
were jointly liable, ` 

Where the .debts that led-to the insolyensy pro. 
-coedinga: against the sole proprietor of a firm were 
-debts incurred before-his brother. became a partner, 

swho, however, subsequently retires, leaving the 
insolvent a sole proprietor. by s. 31 (2) of the 
‘Partnership Act, he, by becoming a partner, does not 
thereby become liable for those debts and he should 
be allowed to prove his debt against the insolvent frm 
if. he. is. not defeating his own creditors, But the 
brother must show what debt if any, was dueto him 
-from the firm when he retired. Faizuppin v. 

INTSENATIONAL OonTINDNTAL Oo, Nag. 19 
Title to estate, 1f can be decided in insolvency 
, . proceedings. as 

Title to an estate cannot be. decided in an insol- 

cvency proceedings. In re A, K,Fasuan Hug . . 
Cal, 220 

Interest —Delay.—Delay held due to plasntrff’s 

-negiigence and, therefore, interest could not be 

awarded on equitable ground. 

. A sale was iegistered ın the, year 1928. Notice of 
demand for zar-s-chharum was sent in 1931 This 
demand did not include demand for interest In 
1933, the plaintiff brought a suit making equitable 
claim for, the award of interest : 








. „Held, that the delay of 54 years was due solely to 


the plaintiff's negligence and consequently thee 
existed, no ground ın equity for awarding interest, 
(BADHE Kisuun ya. H.H. BRI MAHARAS ADITYA NARAIN 
BINGE __, T All, 499 
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. Financing of partnership by plaintif — 
Pariner undertaking to pay but not paying for 
KN to interest as damages. ae 

here a partnership business by the plaintiff fell 
through and the defendant, one of the partners, 
undertook to re-pay the sam advanced, this promise 
being repeated many times but no amount being 
paid for many years, ina suit for the money with 
interest : 

Held, that it could not be in the minds of these busi- 
ness men that a large sum of money was to be used 
' for many years without interest, and the plaintiff wad 
entitled to interest by way of damages. DIWAN 
Quand NIRMAL Sines y. BuaGwan Onanp Lah. 700 
—— Interest pendente lite. 

Instruments Act, 1881, 8.44 i 
interpretation of statutes. Bra Hindu Law of 

Inheritance (Amendment) Act, 1939 211F B 
Hjusdem Generis rule—Applicability. 

- The ejusdem generis rule not only applies where 

there is more than onething mentioned and then 

an expression of general import and intent added 
tothe end but also where there is only one thing 
mentioned. ANIL Kumar BHATTAOBARYA y. Corrora~ 

TION OF CALOUTTA Cal. 91 
= One statute should not be construed by 

reference to words of another. 

It is always dangerous to seek to construe 
one statute ae reference to the words of an- 
other. NIPPON YUBEN KAISHA v, RAMJIBAN BHROWGEB 








564 PO 
- Statute ousting jurisdiction—Construction. 
Sen O. P. Tenancy Act, 1920, s. 6 762 


-.——.— Statute, when can be given retrospective 


effect. . 

‘Boe general rule of law is that an Act has no 
retrospective effect unless it is so specifically pro- 
‘vided but there are certain exceptions, for stance, 
declaratory statutes passed to remedy defects in 
form have retrospective effect. Whenever the inten- 
tion is clear that the Act should have a retrospec- 
tive operation, it mast unquestionably be so con- 
strued, eve though the consequences may appear 
unjust and herd. Kunpan Lap v. HAGIR Haxusy > 
ae ne a Oudh 714 F B 
-— Taring statuite—Must be consirued. strictly— 

Subject of taxation must come under letter and not 

only under spirit of law. " 
. Ataxing statute must be construed strictly and 
the eubject to be taxed must be brought not 
merely within the spint but within the letter of the 
law.. Cases under Taxing Acts always resolve 
_themselves into the question whether or not the 
words ofthe Act have reached the alleged subject 
_of taxation. It is necessary, therefore,.to see whether 
thecasecan be brought within the words of the 
Act. Messrs. Lanpatp & OLARK, LTD. v. UHAIBMAN 


OF J ALPAIGUBI MUNIOIPALITY Cal. 673 
Judgment, xs Practice "669 
Jurisdiction. 
bra Civil Procedure Code, 1908, s. 41 12 
Sas Oontract Act, 1672, as 28, 23 582 





Oivel and Revenue—Sust for damages for 
cutting trees in grove—Defendant claiming to be 
land-holder and property claimed to be joint family 
property~-Defendant not recorded as co-sharer— 
Surat heid traable by Civil Court, 

The plaintift sued for damages upon the allega- 

. tion that the defendant had cut down atreein his 

grove. The defendant claimed to be the land-holder 
and argued that the suit was really one for dispos- 

; sesion, that an. adequate relief could be given by 

-pe Revenue Court, and that, therefore, the Civil 


Sex Negotiable ` 
197 
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Oourt had no jurisdiction. The defendant was not 
recorded as a co-sharer. His case was that the prop- 
erty had been acquired by his father on behalf of a 
joant Hindu family of which he and his father were 
members: : 

Held, that even if the fact that the property was 
acquired on behalf of the joint family were true, ib- 
did not oust the jurisdiction of the Oivil Court. The 
defendant could not claim that the suit should lie 
in a Revenue Court unless and until he had shown 
that the trees had been cut not by him indivi- 
dually but by the joint Hindu family which was the 
land-holder. The mere cutting down the tree did not 
amount to dispossession of the plaintiff so as to give 
jurisdiction to the Revenue Court. I OHARAN v. 
Hari SHANKER SINGH All. 326 

Civil ee by occupancy tanant— 

Transferee obtaining Civil Court decree for 

mutation—Landlord's suit to declare such decree 

null and void — Jurisdiction of Oivtil Court to 
entertain, | : 

Where onan occupancy tenant transferring his 
tight and the transferee obtainmg a Uivil Court 
decree for mutation of his name as occupancy tenant, 
the landlord brings a suit for declaration that the 
decree obtained by the transferee was null and void, 
the Civil Courts alone are competent to hear the suit. 
Nog HUSSAIN p. Ouanani Lah. 120 
High Court's notification under s. 39.(3) 

Punjab Courts Act (VI of 1918), directing appeal 
- to be filed incertain Oourt—Appeal filed in wrong 

Gourt — Acquiescence, if can give that Court 

jurisdiction—Decision of such Court, whether liable 

to be set aside in revision. 
. Though the High Oourt notification under s. 39 (3), 
Punjab QUourts Act, directed an appeal from the 
Oourt of first instance to be filed e the Senior 
Subordinate Judge, it was filed in the Court of the 
District Judge who decided it. On revision : 

Held, that the consent and acquiescence of the 
parties to the appeal could not give jurisdiction to 
the Oourt in which the sppeal did not he and that, 
therefore, the appeal was wrongly presentedin the 
District Coart.and that 1t had no jurisdiction to de- 
cide it. 

(The decision was set aside on revision and the 
appeal returned for presentation to proper Court.) 
Souna LAL v, OFFIOLAL RBORIVER, SHBIKAUPUR 


- Lah. 139 
Khalkori tenure. Bas Land tenure 470 
Lahore High Court Rules, Chap. 1-B, Vol. 5— 
—Applicaiton for leave to appeal in forma pauperis 
by agent of applicant—Appircant not mentioned as 
pardanashin lady—Pauper not shown as exempt 
under 8. 132, Osvtl Procedure Code (Act V of 1808) 
—Application, if should be allowed—Power-of- 
attorney giving authority to conduct appeal only— 
Authortty to file application for leave to appeal in 
forma pauperis — Application, tf tan come under 
Letters Patent (Lah.), ci. 8. 
An application for leave to 








appeal in forma 


paupers was not presented by the applicant but by 


a person describing himself as the authorized agent 
of the applicant. There was nothing in the petition 
to the effect tliat the applicant was & pardanashin 
lady, and for this reason, could not appear m Oourt : 
Held, that the appleation should be dismissed, 
since there was nothing in the application to show on 
the face of it that the pauper was exempt from ap- 
ier aa in Court under s. 132, O:vil Procedure 


Held, also that since the agent was authorised b 
the power-of-attorney only to conduct an sppeal, such 
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agent had no power to file en application on behalf 
his principal for leave to appeal in forma pau- 
peris, 

Held, further that since under cl. 8, Letters Patent 
(Lah.), no person whatsoever but an Advocate, Vakil 
or Attorney of the High Court shall be allowed to act 
or to plead for, or on behalf of, any suitor in the 
High Court, the agent's application waa not proper. 
INDHRWATI v. Hart RAM Lah, 239 
Land Acqulsitlon Act (l of 1894). Ssa Transfer 

of Property Act, 1883, s. 78, as amended in 1929 

702 FB 
~~~ $8, 4, 6—Scheme for construction of road 

—Part of land acquired intended for recouping 

cost pf scheme — Notification under s3, 4—~ Scheme 

cancelled and revised scheme introduced — Persons 
allowed to build on land included in notification— 

Notification under 2.6, without fresh notice under 

s.4—Notices held not illegal —Municipality held 

.not estopped from ceeding with acquisition 
proceedings by allowing persons to build on land 

—Costs—Advocate's fees in such cases—Bombay 

nwo Boroughs Act (XVIII of 1925), ss. 114, 

8). - 

A scheme for the construction of an arterial road 
was approved by the Standing Committee of the 
Municipality and afterwards by the resolution of the 
General Board. An attempt was made to get the 
resolution rescinded but it failed and the Government 
issued a notification under s. 4, Land Acquisition Act, 
which wasamendedin some respects by later notifi- 
cation. By the scheme certain land was proposed to 
beacquired for that purpose. Part of the land was 
intended for the purpose of recouping the cost of the 
scheme, Later on, on the persistent opposition, 
the scheme was cancelled and a revised scheme was 
introduced. This scheme was approved by the 
Standing Committee and passed by the General 
Board, In May 1934, some five years after the first 
notification, Government issued notifications under 
8. 6, Land Acquisition Act. No fresh notice ander 
8.4 was issued. Meanwhile in some of the notified 
areas the Municipality granted permission to certain 

reonsto erect buildings, and make repairs to 
building already existing therein. Certain persons 
instituted a representative suit for a declaration that 
notifications under the Land Acquisition Act issued 
by Government at the request the Municipality 
were ulira vires and for an injunction restrainin 
the defendants, the Secretary of Statefor India an 
the Municipality, from going on with the acquisition 


p 68 : 

Held (i), that at the material time, thatis to say, 
when the notifications were issued, the Municipality 
approved of the scheme and had moved Government 
to take action. The fact that at sometime between 
the dates of the two notifications it was of a different 
opinion was irrelevant. The notices, therefore, were 
valid. The Act nowhere postulated identity in the 
scheme by means of which the public object was to be 
carried out. What was necessary was that the lands 
should be notified first wundirs 4 and then under 
8.6. No fresh notification under s.4 was necessary, 

(14) that the validity of the acquisition proceedings 
depended upon the existence of the public purpose and 
not upon w 
legally be debited to the Municipality. Therefore 
the notification under 8. 6 was not illegal on the 
ground that part of the land was required to recoup 
the cost of the scheme; 

(414) that there was no estoppel on the part of the 
. Municipality on the ground that after the cancella- 


is clear] 


ther the whole cost of the scheme could ` 
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tión of the original scheme, certain persons were 
allowed to build on the land. The Municipality 
could proceed with the acquisition proceedings 
because at best the représentation that could be 
inferred from its conduct was not asto an existing 
fact but one de futuro in respect of which no estoppel 
could arise; 

(iv) that even if it had to be held that the delay 
between the two notifications was unreasonable, it 
could not be said that it was open to the Oourt to treat 
the proceedings as illegal and void. 

(wv) that under the circumstances this was a case in 
which the value of the subject-matter wus not capable 
of ascertainment, Therefore the Advocate’s fee must 
be the minimum prescribed by r. 6 in Appendix E of 
the Appellate Side Rules. PARSHOTTAM JETHALAL SONI 
v. SHORETARY oF STATE Bom. 67 
—8. 18 (1) - Collector acting «ander Act—Whe- 
ther Subordinate to High Oourt—Refusal to make 
reference on application under 8.18 (1)—Reviston 
to High Oourt under Oivil Procedure Code (Act V 
of 1908), <. ore ait 
In order that s. 115, Oivil Procedure Code, should 
be applicable to a case, it is necessary that the Court 
should be subordinate to the High Oourt. Having 
regard to the provisions of the Land Acquisition 
Act, it cannot, for a moment, be contended, that the 
Oollector when acting under the Act is in any way 
gubordinate to a High Oourt. According to the 
general scheme of the Act, if he is subordinate to 
anybody at all he must be subordinate to the Local Gov- 
ernment, and in order to enable the Local Govern- 
ment to exercise effective control over the Collector, 
the Legislature have thought fit to provide by s 55 
of Act that the Local Government should have 
power fo make rules consistent with the Act for 
the guidance of officers in all matters connect- 
ed with the enforcement of the Act. The Collestor 
ons of the officers to whom s. 55 applies, 
and the 1 Government, therefore, have the power 
to make rules asthey may consider pews wi for 
controlling the action and procedure of ths Collector, 
with reference to matters to which s. 18, Land 
Acquisition Act, relates. 

Where, therefore, the Collector refuses to make a 
reference to Oourt on an application under s. 18 (1), 
of the Act, his refusal is not subject to revision by 
the High Oourt under s. 115, Civil Procedure Code. 
Baaganan Das Suan v. First LAND AOQUISITION 
OCoLiEcror, UALOUTTA Oal. 234 
Land tenure—Kkaikari tenure - Existence of ghar- 

padhan, tf essential for pacca Khatkari—Village 

Khururiin Kumaun held pacca Khatkari village, 

In pacos Khaikari villages there is usually a ghar- 
padhan, but it does not follow therefrom that if thera 
is no ghar-padhan ina village, the village is neces- 
sarily a kachcha khaikari village. 

Held, that thoughthere is nosuch ghar-padhan in 
Mouza Khururi, in village Kumaun, itisa pacca 
Khaikari village. 

(History, origin and incidents of khaikari tenure 
traced.| JAINT SINGH v. Nanp RAM 
Tabedari tenure—Whether ghatwal tenure 
—Incitdenis— Holder, whether hoids absolutely. 

The tabedari tenures are a form of inferior ghatwali 








. tenures. The holder has an absolute ANA of aliena- 


tion and that absolute power of enation forms 
an integral portion of the ghatwalt’s right and in 
terest in the ghatwali. Ghatwali tenure is ordinarily 
hereditary, the estate descending to such male mem- 
ber of the family as the semindar approves as com- 
petent to perform the duties, and the member ap- 
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' pointed does not hold on behalf of the f 


eae and” 
the,other members have no rights in the land while: 


it isin his hands as ghatwal. The nature ofthe 
tenure is not altered by the fact thatthe services are 
no longer performed by the holder. NARAN SINGA v. 
BalKUNTH BINGH Pat:168 
Landlord and tenant —Ez-proprietary tenancy 

Oreation of such tenancy—Tenant becomes tenant 

of all co-sharers. 

When an ex-proprietary tenancy is: created, the 
ex-proplietary tenant becomes a‘tenant ofall the 


co-sharers and not merely of his vendor SuEoMUEAT 


Sras v. DIP NARAIN Sines All. 60 
——— Landlord himself having occupancy rights— 
Tenant,tf can acquire them. 

Where the landlords themselves are occupancy 
raiyats the tenants cannot acquire occupancy rights, 
during the period for which they recognized the land- 
lords’ title by payment of rent. KABIR Ram v. Gino 
MAHTO Pat. 283 

- —Lessee usufruciuarily mortgaging his rights 
—Mortgagee paying rent and lessor accepting tt— 

Contract to pay rent, if can be enforced against 

mortgagee. 

Where the usufroctuary mortgagee who is granted 
a mortgage by the lessee of his rights, subsequent 
to the contract of the lease has paid rent to the 
lessor andthe latter has accepted it from him the 
mortgagee isa person claiming under a party to the 
deed of lease by title arising subsequently to the 
contract of lease. The lessor landlord, therefore, can 
enforce the contract to pay rent entered into by the 
lessee against such mortgagee, GIRANDRA NARAIN v. 
GANGA NARAIN f All, 245 
~— — Suit for rent tn respect of part of holding— 

Competency. i | 

No suit lies for rent in respect of only part of a 
holding. DWARKA Prasap Singa v. Basu LAL SINGH 


fat. 583 





Lease—Liabtlity of lessee—Leaseof land-—No lease 


of underground minerals—Lessee work.ng coal ~ 

uti by lessor for declaration and inyunction— 

Lessee granting sub-lease pending swit jor working 

coal—Sub-lease in nature of speculation—Declara- 

tion and injunction granted — Subsequent suit 
against both lessee and sub-leasee for price of coal 
wrongfully taken—Lessee and sub-lessee held joint 
tort-feasors and jointly liable—Bona fide belief of 
right to work mine, held went only to determine 

damages. l , 

A lesse of certain land was granted to 8. The 
lease did not contain any covenant relating to the 
mining of the underground minerals. The lessor filed 
a suit for declaration of their rightsto the mimerals 
and a permanent injanction restraining 9 from work- 
ing the coal, which it appeared they had been doing. 

i Whilst this action was pending S granted mining 
rights to M. The sub-lease was of a speculative 
' nature, M agreeing to bear all expenses of the case 
and the wrongful extraction of the coal was bound to 
continue. The declarationand the injunction asked 
for were gianted. A suit was brought subsequently 
against S and M for an account to ascertain the 


amount ofcoal cut and wrongfully taken awan from 


the Mouga. The contention of Swas that he was 

not Liable at all forthe coal extracted by M- simply 

~ because a sub-lease was executed by him : 

-Held that the sub-leace which enabled M defendants 
to extract coal was granted by S during the pendency 
of the sut in which the right of immovable property 
was directly ın question and therefore there was a 

~” prohibition against any transfer by any parties to the 
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. guit so asto affect the rights of the lessor. On the 


constiuction of the sub-lease and the kabultyat, it 
was clear that the sub-lessees were aware of the risk 
in entering into this transaction and 8 and M entered 
into this transaction more in the nature of a specula- 
tion than as a bona fide sub-lease. Upon the facts, 
therefore, S was joint tort feasor with M in view of 
the circumstances stated above and that it was no 
excuse for him to say that hehad not extracted coal 
inthe relevant period. Thecase was exactly the 
sameas if M and S jointly started to plunder the 
lessor of bis coal and each plunderer helped himeelf 
to different portions of the plunder in unequal 


rtions. | 
Held, also (Obiter: Per Wort, J.), that the qugstion 
of the existence of a bona fide belief of his right to 
extract the coal only went to the measure of damages. 
lf there were no bona fide belief,S would be liable 
to the 
the:leasor would beentitled only to the net value of 
the coal. Manaosinpa BADHU v, BRAHMA NIRANJAN 
Od AKRAVARTY ‘Pat. 130 


Legali Practitioner —Duty in making statements. 
counsel should realize their responsibility when 
they make statements of fact on behalf of tlfeir clients 
and should not commit their clients to any posi- 
tion on which they are not sufficiently informed ; 
but if once a statement is made in all solemnity, 
especially when it goes to the root of the case, it 
cannot be ignored lightly. Inayat ULLAH KHAN v. 
Kansol Ram Lah 722 


Legal Practitioners Act (XVIII of 1879), 8. 13— 

Madra High Court Rules, r.16—Purchase of decree 
; n client tn contravention of r. 16 framed by 

adras High Oourt and executing tt for larger 
amount than due amounts to grave misconduct. 

If ‘a Pleader purchases a decree from his alient in 
contravention of r. 16 of the rules framed by the 
Madras High Court under the Legal Practitioners 
Act, he commits professional misconduct and the 
offence grows more in seriousness when he dis- 
honestly suppresses the payments made in reduction 
of the decree'and practises frauds on the Court and 
then executes the decree frandulently for the larger 
amount than isactually dade. In the matter of L, a 
PLuADER, RAJAM Mad.4488 
—8. 13 — Misconduct — Decree for accounts 

obtained by son against mother—Decree obtained 

by mother against 8m for matntenance— Pleader 

L acting for mother in her sutt—L then acting 

or son in execution of his decree against mother— 
held not guilty of professional misconduct. 

A son sued his mother for an account of the 
management of his estate during his minority, and 
obtained a money decree against her. The mother 
subsequently sued the son for the recovery of main- 
tenance due to her and for future maintenance. The 
suit was decreed. A Pleader Lacted for the mother 
in the suit against the son and was in fact 
legal adviser; he subsequently — agreed to act for the 
son, and filed an application in execution proceed- 
ings arising out of the decree obtained bythe son 
against the mother The question having arose ag 
to whether this amounted to professional miscon- 





‘duct : 


Held, that L was not guilty of professional mis- 
conduct in filing the petition im execution of the 
e son's suit ne mars to do with 
the mother's suit. It would have own a spirit 
more in keeping with the traditions of the profes- 


_ gion if -L had not acted for the son, but there was 


s value of the coal; if otherwise, then ; ` 


Ny cage : 
\, determination of the matters in issue between the 
‘parties 
` circumstances is given not:even in the Civil Procedure 


‘tor, im the case of a petition 
‘holders of a life assurance company the petition must 
‘be by atleast t:n policy-holders, To hold otherwise 


a 
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nothing professionally wrong in so doing In the ' 


matter of :‘L, A PLRADER, RAJAR Mad. 4438 
Letters Patent (Lah), cl. 8. Sse Lahore High 

Oourt Rules, Oh 1-B, Vol. 5 239 
Letters Patent (Rangoon), ol. 13— Judgment’ — 


jection of pelition tosue as pauper— Whether . 


ment—Appeal, whether lies. 


Re 
in the Letters Patent of the Rangoon High Oourts . 


the word “judgment” means and is a decree in a suit 


by which the rights of the parties at issue in the: 


suit are determined. 

The rejection of the. petition for leave to sue aga 
pauper finally decides the matters in issue between 
the parties. On rejection of the petition, the plaint is 
not automatically rejected but the plaintiff can still 
file his plaint in the ordinary way, that is tosay with 
proper court-fee attached; all. he loses is the 
right toa certain procedure and this is not a final 


The right to sue as a pauper in certain 


Code but in the Schedule attached to the Oivil Pro- 
cedure Code, and a substantive right cannot be given in 
a Code which deals only with procedure. No appeal, 
therefore, lies from an order ge ae the petition to 
sue as a -pauper. ARMED BRAHIM ROWTABR Y 
MOHAMMAD MEERA SAHIB Rang.268 
Life Assurance Companles Act (VI of 1912), 
-8 22—Assignment of policy — Assignee, whether 
policy-holder. 


The words “for the time being” in s 2(7), Life Assur- | 


ance Companies Act, clearly mean that & person must, 
at the date of the petition, be the legal holder of a 
policy. Aftera policy is assigned, the legal holder 
ofthe policy is the assignee and not original policy- 
holder. Inre ARYAN Lire Assurance Soorsty, Lp. 
Bom. 593 

—— —~—§, 22— Right of nalicy-holder to wind up 
company— Case must be brought under 3. 32—Policy 
holder 18 prospective or contingent creditor— 

Petition for winding up must be by ten policy- 

holders, - 

Theright to wind up a company 
right and unless the petitioner can bring his case 
‘within the termsof s. 22, Life Assurance Gompanies 
Act he is not entitled to maintain the petition. 

The right given to policy-holders to present a 
petition is given to them: because they are prospec- 
‘tive or contingent creditors, and although in the case 
of a company which does not fall under the category 
“of life assurance companies, the patition can be pre- 
sented by a single prospective or contingent credi- 
presented by policy- 


would be to completely nullify the provisions of s 22, 
Life Assurance Oompanies Act, because a policy- 
‘holder is a contingent or prospective oreditor, and if 
sucha single policy-holder can piesent a petition, 
there is no sense in the Legislature enacting that 


' a petition must be made-by ten or more policy- 


holders. In re ARYAN Lurg Assuranca Soorsry, 
‘Lrp Bom, 593 
' Limitation. : l 
Sen Contract Act, 1872,-s. 69° | 7 
Sre Transfer of Property Act, 1882, a. 92 7 


Limitation Act IX of 1908), 8.4 8gs Limitation 


Act, 1908,5.19 < 277 FB 
—_—~ 8. 4—Office re-opening on April 3—Reyistrar 
sitting for first time after re-opening, on April 5 


—Held, -appit:ation filed on 5th waa tn time. 
Appeal -was filed onthe proper:.date but 
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Limitation Act- contd. 
quently there was an application filed for substitu- 
tion of the heirs of one of the deceased appellants. 
The application was fledon April5, 1937, which 
was the first date after the close of the Easter holi- 
days on which the Registrar was sitting The 
oe of the-Court, however, re-opened on April 3, 
Held, that asa matter of fact the Registrar gat 
for the first time after the 1e-opening of the Uourt on 


April 5, 1937, and hence limitation ran from that 
date and application was in time. K u1rops O, ANDRA 
Das v. Rawant Monan Duar 0al.1006 


——-——8 4—S.4, if extends period of limttatio 
All that s. 4, Limitation Act, corde is that the 
suit might be brought on the day when the Court 
re-opened if the Court happened to be clossad when 
the period prescribed expired. The seotion does not 
extend limitation Saantr PARKA:SH v HARNAM Dag 
Lah, 277 FB 
mn a 86, 4, 19—Acknowledgment—S.4, if applies. 
Section +, Limitation Act, has no application to 
acknowledgements, where the period of limitation 
expires on a holiday and an acknowledgment is 
made on the next day. Such an acknowledgment is 
not valid. SAANTI PARKAS i| v HARNAM Das 


————-— 8. 6. See Oivil Procedure Oo 
O. XXII, r. 9 ʻ 91 
~ 8. 6 (1)— Decree by guardian on behalf of 
minor—Execution application dismissed as barred 
— Minor if precluded from applying for execution 
within three years of hts attaining majority. 
Section 6, Limitation Act, applies to every minor 
whether he has a guardian or not, and the exist- 
ence of a minor competent to sue is immaterial, 
Under s. 6(1) of the Act, a minor is “entitled to 
institute a suit or make an application for the exo. 
cution of a decree ” within statutory period of 
three years after attaining majority, and the Legis» 
lature never intended to restrict the protection 
given toa minor by the acts of his guardian jn the 
matter of making an- application for execution, 
Where after obtaining a decree on behalf of ao 
minor the guardian applies for its exeoution but 
the application is held barred by time, the minor 
can apply for execution of the decree within three 
years from the date of his attaining majority and 
the order in the previous proceedings is not bind- 
ing on him. SATYANDRA NARAIN EINSA v PITAMBER 
Sines Pat. 193 


_g. 7—Applicability—Elder brother attaining 
majority but not being manager unable to sue on 
behalf of minor brother—Section, 1f applies, 
Section 7, Limitation Act, is not applicable to 4 
case where in a joint family, an elder brother 
attained majority but is not a manager of 
the family and is not entitled to sue on behalf 
of his minor brother. 

In such a case the time will not run against 


Lak. 258 





the minor brother. SUuRKSuOJANDRA JAMIRTRAM v. 
Bar IS. WARI Bom. 820 
——-—8,7—Final decree for sale obtained on 


February 4, 1931, by B for himself and as guardian 
of minor brothers —Hxecutton application by B on 
February 3, 1934, sn same capacity—Contentton by" 
judgment-debtor that B could give valid discharge 
and 90 benefit of 3.7 could not be claimed—B held 
could not give valid discharge without leave of 
Court under O. XXXII, r. 6, Civil Procedure Code 
(Act V of 1908)—Principles and procedure under 
‘0, XXXH held applied to exevution procesdings— 
ae ` 4“ 


Limitation Act— contd. 


Decree-holders held could claim benefit of e. 7, 

Limitation Act. 

A final decree for sale had been obtained on the 
death of the mortgagee, by his heirs B and other 
minors, the said minors being represented by their 
guardian andelder brother B. That was theform 
of the title contained in the decree The decree was 
passed on February 4, 1931. The application for 
execution was filed on February 2, 1931. It was 
filed by the said B for himself and also as guardian 
and elder brother of other minors. The objection 
that was taken on behalf of the judgment-debtors 
was that the decree was barred by limitation. The 
ground upon which this objection was pressed was 
that the earo: B being & major, was compe- 
tent to give a valid discharge and that therefore the 
decres-holdere were not entitled to rely upon s. 7, 
Limitation Act,to save limitation: 

Held, that as B acted as the next friend of his 
minor brothers inthesuit and in the decres, he was 
not in a position to give legal and valid discharge of 
the decres without the leave of the Oourt obtained 
under O XXXII r 6, Oivil Procedure Oode. But even 
if the terms of O. XXXII of the Code did not apply to 
execution proceedings, the procedure laiddow in 
that Order and the principle which underlies the pro- 
visions contained in that Order must be taken to 
apply not only to suits butto execution proceedings 
as well. Kanar Lat Sana v. RAIJNATH K BETRI 

Gal. 887 
—— 8. 12 (2)—ApplicabHity—Judgment delivered 
on last working day — Limitation for filing 
appeal expiring during vacation — Application 
for copies of judgment and decres not on opening 
day but later on— Limitation, if extended. 
. Where a judgment is delivered on the last work- 
ing day before vacation the period of limita- 
tion for filing appeal will not be extended if the 
application for copies of judgment and decree js 
not made onthe opsning day after the vacation but 
later on, ifthe period has already expired during 
the vacation. It is only in case the application for 
copy is made on the opening day thats 12 (2), Limita- 
tion Act, can be applied. Puttu Lat v. BHAGWAN 


Dass All. 50 
——§— 8. 14. See Civil Procedure Oode, 1908, 
O. XXI,r 103 630 
8 14 — Award under Arbitratton Acit— 
Arbitrator filing award tn Court at request of 
plaintif in whose favour it was made—Objection 
to Court's jurisdiction by defendant two years 
later—Court holding it had no jurisdiction— 
Award filed in other Court—Time spent in deciding 
question of jurisdiction held could be excluded. 
Parties referred their dispute at K to an arbitra- 
tor who gave an award in favour of the plaintiff It 
‘was made under the Arbitration Act and some im- 
movable property within jurisdiction of L Oourt 
was to remain moitgaged to the plaintiff until pay- 
ment The arbitrator on being requested by the 
-plaintiffs filed the award in Courtat K under s. 11 (3) 
Arbitration Act The defendant failed to object to 
award. On the failure ofa pesan of an instalment 
due under the award, the plaintiff got the execution 
roceedings transferred to L Oourt The defen- 
t then filed objection in K Court more than 
two years after filing of award, that K Uourt 
had no jurisdiction to entertain the award. The 
objection was given effect to and then the plaintiff 
resented the award in Oourtat L under para. 20, 
ch. LI, Civil Procedure Gode : 
Held, that the time from filing the award in Court 
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at K till the decision of that Court about the jurisdic- 
tion could be excluded under s 14, Limitation Act 
as the Court was determining upon the question 
whether the award should be taken off the file on the 
plea of jurisdiction or not The award was enforceable 
as a decree. No proceedings could be taken inan 
other Court for the purpose of enforcing the award. 
That being so, limitation remained “in suspense” go 
long as the award was capable of being entorced by 
execution proceedings and the plaintiffs were bona 
fide litigating for their rights in a Oourt of Justice. 
AILDAS Mapsownas 9. BOBHOMAL PursoomaL 
Sind 172 

8 14— Party claiming exemption need not 

have been described as plaintiff or applicant in 

previous proceedings. 

The mere fact that the award was presented in 
Court by the arbitrator is not sufficient to hold 
that the person who seeks to enforce the award 
by process of the Oourt is not the claimant but the 
arbitrator. Nor oan the rules framed by the Court 
underthe Arbitration Act requiring parties to arbi- 
tration proceedings being styled as respondent No. 1 
and respondent No. 2 Ta the effect of changing 
their relative position of claimant or aredjtor and 
debtor respectively into any other position. Again 
a. 14, Limitation Act, nowhere lays down that before 
a plaintiff or applicant may claim exemption under 
this section, he should have been described as plain- 
tiff or applicant in the previous proceedings 
that is required ofhim to prove isthat he prosecuted 
the previous civil proceedings in good faith, and if 
he proves that, he may avail himselfof s.ldeven 
though he was not described asa plaintiff or as an 
applicant in the previous proceedings. AILDAS 
Mapdaowpas v BOBAOMAL PURSOOMAL Sind 172 
~ BB, 14, 19, Sch. |, Art. 182 (5)—Decree on 

July 28, 1928-—Hzecution application presented by 

person having no authority — Part payment pleaded 

admuted by Court on September 18, 1931 —Subae- 
quent application by same person on November 

25, 1933—Court discovering defect in previous 

petition —Previous application held did not save 

time, under Art. 182 (5) not betng in accordance 
with law—8 14 held dtd not apply—Judgment- 
debtor held was not estopped from pleading that 
previous petition was not according to law— 

Recording of part payment was not admission by 

Court on behalf of judgment-debtor within 

meaning of s. 19. 

A decree was passed on July 28,1928 An execu- 
tion petition was filed on July 24, 1931, which was not 
presented either by the party or by a Vəkil duly 
authorized on his behalf A notice went on the 
petition and the judgment-debtor pleaded a payment 
of Rs 50 on September 18, 1931, and payment was 
admitted by the Oourt. Thereupon three months’ time 
was granted and the petition struck off. On Jan 
22, 1932, another execution petition was filed in w 
the judgment-debtor, without notice was arrested. He 
paid Rs. 25, part satisfaction was recorded and he was 
released. When the present execution petition was 
filed on November 25, 1933, the Court discovered that 
the gentleman who had been conducting the two prior 
execution petitions was not in posseasion of a vakalat 
and it therefore held that the two former petitions 
were not in accordance with law and that as 





‘this execution petition was filed more than three 


years afterthe decree, it was out of time: 

Held, (4) that reading O. ILE r. 1 and O. XXI, r. 10, 
Oivil Procedure Gode, together, an application, 4. e, 
the moving of tha Court to do an act, must be ejther 
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by the party himself, by a recognized agent orby 8 
Pleader. The prior applications were not made in ac- 
cordance with law under Art. 182 (5), Limitation Act 
and therefore whether the subsequent acts of the Oourt 
kan void or mot, the present application was out of 
time; 


(it) that the executing Court in this case was not one 


that did not have jurisdiction to execute this decree. 
It had jurisdiction; but the decree-holder failed to 
move the Oourt in accordance with law. Section 14, 
therefore, had no application to a case like 


this; 

(iti) that the judgment-debtor was not estopped by 
the principle of constructive res judicata from con- 
tending in the present application that the eailier 
applications were not madein accordance with law, 

tiv that the Court in recording payment of Ks, 50 as 
‘admitted’ was not making an admission within 
meaning of s. 19 on behalf af the judgment-debtor. 
It was merely recording an admission made by the 
judgment-debtor or somebody appearmg on his 
behalf Inany event, this admission was made on 
September 18, 1931, which was more than three years 
after the decree and did notsave limitation. APPAJI 
Onsttiv. QGOYINDASAMI REDDI . Mad, 28 
——— 8. 17 —'Legai representatives’, 1f snclude 

hetr-af-law. 

The expression “legal representative” in s. 17 
Limitation Act, isnot intended to beconfined to an 
executor or administrator, but also includes heirat- 
law, BIvABANKARA MUDALIAR V, AMARAVATLI AMMAL 

Mad. 638 

————8.19, Ben Limitation Act, 1908, 8.4 258 

—8. 19—Acknowledgment addressed to dead 
rson— Whether saves limitation. 

here an acknowledgment of a debt is duly 

signed by the acknowledgor, 1t will operate as a valid 





acknowledgment of the debt to save limitation, 
although it is addressed toa dead person, AMRIT 
NARAYAN SINGH v. BalJNaTa PANDBY Pat. 779 


—- —-8.19— Acknowledgment must be made within 
time— Acknowledgment tsel? cannot be used as 
busts of sutti—Suu must be.on ortginal cause of 
action.: >- ' 

The dogument as an acknowledgment under 6, gl 
‘of the- Limitation Act, cannot operate to save luuua- 
tion unless it has bean executed within time; also 
in such a case the sult must be founded on the 
-original cause of action, The document itself can- 
not be used as the basis of the suit, RAMPRABAD V, 
ANANDI Nag. 374 
—8, 19—Distinction between “acknowleayment” 

under 8.19 and “promise” under 8,20 (3), Contract 

Act (IX of 1872), pointed out—Promise may be after 

lamitation. 

- he distinction between an acknowledgment under 

B. 19, Limitation Act, and a ‘promise’ within the mean- 

ing ots. 25 (3), Contract Act, 18 of great importance, 

Both an acknowledgment and a promise are required 

to be in wilting signed by the y or his agent 

authorized ın thut behalf; and both have the eftect of 
creating a tresh starting point of limitation. But 
while an acknowledgment under the Limitation Act 
is required to be made before the expiration of the 
period of lmitation,a promise under s. 43 (3), to 
pay a debt may be made after the Limitation period, 

Arter the period of limitation expires, nothing short 

of an express promise will provide a fresh period af 

liumitation. BHANTI PARKABA v, HARNAM Das 

i | “Lah. 258 

$8.19, 4—Acknowledgment implying promis 

to pay—Sutt on it, considering Has an agreement 
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—Oonstderation should be proved—Defendant not 

raising plea of lack of constderation—I$ must be 

presumed to have been patd—Question referred to 

Full Bench being whither acknowledgment made 

after limitation but during time in which owing 

toa. 4 to 8s, 25 of Act the suit might have been 
instituted, would give fresh start of limitation— 

Full Bench, tf can allow such new plea as to 

lack of consideration tobe raised for first time. 

Per Dalip Singh and Din Muhammad., JJ., Cold- 
stream, J., contra.-~Acknowledgments implying a pro- 
mise to pay are agreements and, therefore, could form 
the basis ofa suit provided consideration is prov- 
ed. Where a suit is actually brought on the basis of 
such acknowledgments treated as agreements, 
plaintifis must be taken to allege that the agree- 
ment was for consideration and the consideration 
must be taken to have been proved, where the de. 
fendant does nəb plead the lack of consideration. 

Lcoked at from this point of view, the question 
whether an acknowledgment of a debt made after 
the period of limitation for a suit prescribed by 
Sch. I, Limitation Act, has expired but during the 
time in which owing to the provisions of ss. 4 to 
25 of the Act, the suit might have been instituted, 
will start a fiesh period of limitation under the 
provisions of s, 19, does not really arise, for, ıt is 
obvious thatif this is an agreement for considera- 
tion before the expiry of Lmitation or even after it, a 
guit on ite basis would succeed and could not be held 
to be barred by limitation. 

Where the above question was referred to the 
Full Bench, it is open to the Full Bench to allow such 
point to be newly taken before it, as the question 
to be decided in both the points is the same, viz., 
whether the suit 18 barred by limitation. taANTI 
PARKASH v. HARNAM Das Lah. 277 * 8 
88,19, 20—Acknowledgment—Hndorsement 

by debtor acknowlegding correctness of account 

showing extent of Aas liability — Whether saves 
limiutation— Such acknowledgment, tf should be 
stamped for 4:8 validity—Amount previously due 
by creditor to debtor — On subsequent date of 
accounting, such amount entered to credit of debtor 

—Whether operates to give fresh start. 

An dckoowledgment for tae purposes of a. 19, 
Limitation Act, need not necessarily contain a 

1omise to pay, or amount toa promise to pay. 

nə endorsemeus made by the debtor ucknowledgug 
the currectness of an account which showed him a 
debto. to the extent stated 18 a clear acknowledgment 
of the debt, with the ordinary implication ot a 
promise to pay, and this is sufficient for the purposes 
of s. 19, Lamuitation Act. 

Under s. 20, Limitation Act, itis not necessary 
that money should actually pass, as a settlement of 
account may be as effectual as a real payment end 
a transaction whereby the parties agiee that an 
amount previously due by the creditor tothe debtor 
shall bə treated as amount paid by the latter to the 
furmer, 18 in substance identical with a tranguction 
where the debtor receives actual payment and pays 
the amount back tothe cieditor und gives a tresh 
~atart of limitation from such date, 

An acknowledgment of the correctness of the 
account does not require astamp to be valid, 
RAMPRABdA OJHA v. BIS3UNATa OJA fut. 585 
8. 20, as amended In 1927—"As such" 

—Stgnificance of, in respect of payments made 

before and after January l, Ludo. 

4s to payments made betore January l, 1923 the 
words “as such” have some significance because they 
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serve to make it clear that in the case ofa payment 
towards interest which isnot reqaired to be evi- 
denced by writing, it should be clear that the pay- 
ment was in fact towards interest and not left as a 
matter of doubt. As to payments made after Jan- 
uary 1, 1928, they are now placed on an equality. 
Therefore, the words “ as such" are material when 
the Oourt has to consider a payment made before 
January 1,1928, but they. have no significance after 
the date mentioned. BANKANIDHE SantRa v QODIPATNA 
Oo-Oprzeativs SOOTY Pat.1L05 
_— 8. ‘20, as amended in 1927 — Part 
payment by judgment-debtor— Entire debt, if saved 
- Appropriation by decree-holder ts immaterial. 
Part payment by a judgment-debtor suves the 
entire debt from limitation. Any appropriation 
made by the desree-holder is immaterial. BaNKANIDHI 
SANTRA v Gopipatna Oo-Opgrativa Sooty 





- - Pat. 1005 
mima BS, 20,- 21 — Co mortgagors — Personal 
covenant — Payment by one — Whether. saves 


. limitation against others -ds regards personal 

covenant. bs E > = > jë 

The mortgage itself may be kept alive by payment 
by one of the mortgagors, but when the question 
which arises is a matter not of the -liability on the 
mortgage but the liability on the personal-covenant, 
the matter which has to be determined is whether 
the payment by one joint contractor can be deemed 
to be the payment-of the other Joint contractors, and 


- tbat as s. 20, Limitation Act, quite -clearly -implies 


uite apart from s. 21, can only arise where the pay- 
Gon ja a the one -as agentof the other. Two 
joint contractors are not agents one for the: other, and 
in this-particular -case s,-21 of the Act makes the 
matter abundantly clear. BalsnaTH Prosan v. BATI 
' ; Pat 156 
s 23—Continuing wrong'’—Oonstruction of 
dam by upper riparian owner—-Obstruction'to water 
by accumulation of -stlt—Injury to lower rapartan 
owner ts continuous. : : À 
The injury caused to the lower riparian owner by 
obstructions.due to the accumulation of silt owing 
to the erection ‘of a dam may well be regarded asa 
“ continuing wrong” within the meaning of :8. 23, 
‘Limitation -Aot, and he will have a cause of action 
acoruing de die in detem, until the opposing party 
acquires -a-prescriptive right to maintain the ob- 
struction. SEOLRBTARY OF STATS v. .RAMASWANI KAMYA 
Z > ‘ Mad, 229 
‘8, 28. Ban Hindu Law— Ancestral mo 
: Sch. |, Arts. -29, 49— Applicability — 
Person purchasing car from M— Car aitached 
after delivery to vendee, by Ain execution of 
decree against M — Venaee applysng for removal 
of attachment — Dursng pendency M adjudged 
insolvent — Bailif delivering carto Recewer— 
Attachment set astde—Sutt by vendee for damages 
for wrongful sewure — Art. 29 and not Art. 49 
heid appised—Oause of actron heid was. seisure by 


basf. i ; 

A Sane bought by the appellant from one M. 
After it had been delivered talum by M 16 was st- 
tached by one A in execution of a decree obsained 
by him against Af. The appellant objected to the 
attachment and applied for| its remuval, During 
these proceedings, M was adjudicated an insolvent 
and on this event happening, fhe bailiff of the Court, 
who was in possession of the] motor car, deliveied it 
over to the Receiver in insolvency. The appellant, 
having been successful in his efforts to. recover pos- 
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session of the car, filed a suit for the recovery of 
a sum as damages which hesaid he suffered as a 
result of the wrongful seizure. He contended that 
the damages which heclaimed were suffered after the 
bailiff had handed over the possession of the motor 
car to the Receiver in insolvency, and it was nota 
case of damages for wrongful seizure of the motor 
car, but damages for wrongful detention of the car 
by the Receiver : 

Held, thatthe causa of action was the seizure of 
the motorcar by the bailiff and Art. 29 covered the 
cass Limitation having started, it continued and 
the cause of action, therefore, expired 12 months from 
the date of seizure. The cause of action was not a 
continuing one. The fact that the custody of the 
motor car was transferred from the bailiff to the 
Receiver made no difference to the case. They were 
both officers of.the Court, and each was in posses 
sion of the.property pending the final duections of 
the Gourt with regard to its ownership. Article 29 
directly covered the case and, therefore, Art. 49, 
could not be applied. Maune Hua Han v. DRLTA 
TRrADING Oo, . f ss Rang 240 

= Sch. |, Art. 23— Person prosecuted, dis- 
charged or acquitted — Revision -by complainant 
< dismissed — Suit for malicious prosecutin — 

lamitation, when runs. . 

The wording “ when the plaintiff is acquitted ` 
cannot be divorced from the words“ or the prosecu- 
tion. is otherwise terminated” The Art. 23, Limita- 
tion Act, provides that time shall run when the 
plaintiff. is acquitted or when the prosecution comes 
to an end.in.some other manner. If the acquittal is 
followed by other proceedings, the prosecution is 
terminated not by the. acquittal but by the order 
passed in thasubsequent proceedings, Where, thére- 
fore, a.revision petition is filed by the complainant 
against ‘a discharge or acquittal of the . person pro- 
secuted and ıb is dismissed, the proseoution termi- 
minates, only on such dismissal and not on the dis- 
charge. or acquittal Limitation fora suit for malı- 
cious prosecution, therefore, , rung from the dis- 
muissalof the revision and not fromthe date of the 
discharge or acquittal, Soona KULASRKARA O..BTTIY 








v. Tr OLASINGAM CHBTTY Maa.428 F 8 
—— Art. 36. Sea Limitation Aot 
459 FB 


1908, . Boh I, Art. 120 _ | | 

nt ae AT 64 — Agency terminatsng— 
Statement of account submitted by agent—Oertain 
sum due to principal adimitted—No agreement 
„that such sum would remain tn deposit with agent 
and be payable at, future date—Limttation for tts 
recovery —Time, when i178. 

For. money payable tothe plaintifs, tor money 
found to bs due from the defendant, the limitation 
_is three years from the date when the accounts are 
stated in writing signed by the defendant. i 

Ontermination otan agency, the agent submitted 
a. statement of account to the principal stating that 
.6..certain.amount was due from him to the principal 
on 
demand at anytime. But there was no simultaneous 
agreement, in writing batween the parties that the 
amount. so due, was kept in deposit with agent and 
was made payable at future date : í 

Held,. that fo: the recuvery of such amount , the 
limisation was three yeais under Art, 61, Limitation 
Act, from the date when the accounts “were sub- 
mitted -by.the agent, in writing to the ‘principal 
_Laonai NARAYAN Kam KUMAR v. MURALIDHAR’ AGAR- 
WALLA |. i ~-  .. Gat, 154 
— a Arts. 120, 36—Trusi— Loss occa- 
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sioned to trust — Suit to make it good — Article 
applicable — Starting point of limitation — Law 
of limitation, when ‘applicable. 


Article 120 of the Limitation Act isthe proper Arti- - 


cle applicable to a suit filed against a trustee or ex- 
trustee to recover the loss sustained by thetrust by 
reason of his omission to collect moneys‘due to the 
trust and not Art 38. | 
There can be no cause of action until thereisa 
party capable ofsuing and until there is a cause of 
action, there can be no question af the law of limita- 
tion coming into operation 
Tf a sole trustee of a public trust commits a breach 
of trust, the loss cannot bemade good, without 
voluntary action’on the trustee's part, until there is 
a newetrustee. The right tosue in such a case would 
have to lie in abeyance until a new trustes was ap- 
pointed, in which case the peridd of six years’ limita-, 


tion wotldnot commence until anew ‘trustee had - 


been appointed. If there are other trustees who are 
themselves not liable, the periodof limitation will 
start running immediately the loss is occasioned 
because they willhave in themselves the right to‘sue 
their co-trustes for the logs occasioned by him. Of 
course, if the co-trustees have aleo made themselves 
liable forthe breach ofturst, the position would be 
the same as in the case of a defaulting sole trustee. 
In the case of a private trust, the cestui que trust 
would ordinarily haye the right to sue from the date 
of the breach of trust. It will, therefore, depend on 
the circumstances when time will commence to run. 
AN, O. T. Susan Tuevar v, N. R. BAMIAPPA 
MUDALIAR Mad. 459F B 


= Soh, |, Art. 125—Widow and mother of 
-last male-holder selling property jotntly—Suit by 
reversioner to deciare sale vowl—Article applicable. 
“Where a Hindu widow joutly with the mother of 
the last male-holder sells a certan property, in a 
suit by a reversioner to declare the sale void as 
against him the mother is estopped from claiming 
possession of the land as against the purchaser To 
such 4 suit by a reversioner, Art. 125, Limitation 
Act, applies. WIDYA Waris. Nanp Lat Lah. 936 
re ee AT. (127. See Hindu Law— 
Ancestral property 820 
ee aa Art 132. Beg Transfer of Propeity 
Aét,.1882, s. 73, as amended in 1929 702F 5 














a Art. 142—Person having right and - 


_ | title to possession suing for possessvon— Defendant 
“should 4 pe ticle Dtsposseseion as cause of action 
Failure to establish—Sutt held should not be 
dismissed —Pleadinga—Interpretation of. ~ 
Where a person who is the admitted landlord 

having a ‘right and title to the possession of lund 

sues for possession, itis forthe defenddut -to show 4 

title to the property in suit, and, it would certianly 

not be in the interests of justice to throw out the :suit- 

On a technical ground ‘that the plaintiff bases his. 

suit on ‘dispossession and ‘fails - to establish it, when 

Portion of’a backward ‘district, whe:e the -Oourts- 

should ordinarily uee ‘their discretion liberally -in- 

constriing the pleadings and, where necessary, allow- 
ing amendments, Order VI, r. £7; Uivil Procedure ode, 

* expressly contemplates allowing all necessary amend- 

ments in order todetermine the real questions in con- 

troversy between the parties, Is, aAIRoDAYAL WAHU -¥.- 

JAGESHWAR BAHU ef Pat.627 

aaa ALE 182 (4),(2)— Amendment of 
decree after three years, af gives-fresh start of- 
limitaiton—Amendment without notice to judgment- 
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the parties are residents of a- rather out of the way - 
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Limitation Act—concld. 


debtor and merely to correct arithmetical error— 

Whether gives fresh start— Amendment of cls. (2) 

and (4) of Art. 182, suggested. 

Oleuse (4) of Art. 182, Limitation Act, has been 
somewhat unhappily drafted. Similarly the con- 
struction of cl. (2) of Art. 182 also presents 
certain difficulties which will be removed if it is 
made clear that the clause will not save limitation if 
tks appeal is on the face of it incompetent 

If cL (4) of Art. 182 is to be literally construed 
the-amendment of a decree provides a fresh starting 
point for limitation and itis immaterial whether the 
application for amendment was made within three 
years of the date of the- decrees or more than three 
years after it. T z 

‘But the amendment which givesa fresh start to 
limitation must be an amendment in the real sense 
of the- term, that is of some substance as affeoting the 
rights of the -parties, and not merely the dorrection 
of-a clerical error or a trifling arithmetical mistake 
such as the Gourt might at any time correct of its 
own motion. Where there was no real amendment of 
the decree and the Oourt which was asked toamend 
it, did not issue notices to the opposite party before 
passing final orders upon the decree-holder’s appli- 
cation Art. 182, cl. (4) cannot bs availed of by 
the decree-holder andthe execution after three years 
of the decree is barred by limitation. RAMESHWAR 
Narain Misra y Raguunanpan PURBBY Pat. 418 

Sch. |, Art. 182 (5). See Limitation Act, 

1908, ss 14, 19 28 


— Art. 182 (5)— Execution application, 
when not tn accordance with law. 

An execution application can be held to be not in 
accordance with law only if the defendant's omissions 
to be found therein were such as to make ıt impos- 
Bible for the Oourt to issue execution uponit and 
not merely because it was defective in some minor 
particulars. LAOAMI Prasan v. KAPILDRO OJHA 

Pat. 365 
ana Art. 182 (5) —Step-tn-atd—Appliica- 
„tion by transferee to be brought on record is step-in- 
aid even if no execution application 18 then 
pending. ` ; 
here is nothing in Art, 182, cl. 5, Limitation Act, 
which contemplates the pendency of an execution ap- 
plication when an application to take some step-in- 
aid of execution of the decree or order is made. 

An application, therefore, made by the transferee of 
the decree for substitution of his name in the place 
of the original deoree-holder is an application for 
etep-in-aid of execution and saves time under Art. 182 
(5) even if no application for execution is then pend- 
ing.. Tanna v. On ANDBABAANKAR Nag. 243 


a Art. 182, ‘ol. (b), Expl. 1—Joint 
decree—Separate relief agatnst one defendant but 
forming part of joint decree — ‘Execution of joint 
decree keeps-alive separate reltef—Separate relref 
-not included tn joint 'decree—Principle, if applies. 
Where a-joint decree is passed against a number 

of defendants -but a -separate relief is also given 

against o particular defendant, the test, whether the 
execution of the. joint decree will keep alive the 
separate relief also, is as to whether the separate 
relief given against a particular defendant 1s really 

a part of the jomt decies passed against all the 

defendants. lt it is .80, then the execution of the 

joint decree will keep alive the separate relief also, 
but ifitisin substance a separate decree, this principle 
would not apply, Osarv Ouanpra Roy v. HRISHIKESH 

Ror- < a Cal, 184 
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Lis pendens—Has no applic 

no jurisdiction to entertain suit. 
* Lis pendens does not apply case where the 
Court in which the suit is pending has no jurisdic- 
tion to entertain it. Karusinca KusHANSING Y, 
NARBINHA RANGROO PATIL Bom. 116 
Lunacy Act (IV of 1912 as lamendedy— Act, if 

exhaustive—Power of Court) to appoint interim 

Receiver, even though lunatic jis not so determined 

—Security from Receiver, necessity of. 

The provisions ofthe Lunacy| Act of 1912 and the 
Amending Act which compendiously may be called 
the Lunacy Act, 1912—1926 are not absolutely ex- 
haustive. 

Under the inherent powers|of the Oourt’ in the 
case of a lunatic, an interim Receiver of his property 
may beappointed whenever s aneppointment 18 
deemed expedient even though no ‘action’ may be 
pending at the time, and it no difference whe- 
ther the lunatic has or has noti been so found by in- 
quisition. This is a matter which hes outside the 
actual provisions of the statute; and in those circum- 
stances the Courts in India axe entitled to exercise 
that kind of inherent jurisdicfion which originally 
was exercised by the Courts of} Chancery in England 
in all matters concerning the welfare and the care of 
infants and lunatics. Of course inthe ordinary way 
it would be necessary and indeed essential that before 
taking charge ofany of the properties of thesup- 
posed lunatic, the person appoihted as Receiver should 
jurnish adequate security. t where the Receiver 
is an officer of the Oourt, security can be dispensed 
with, RAJENDRA KUMAR GUPTA v. SAILENDRA KUMAR 
GUPTA ` Oal 177 
Madras City Municipal Act (IV of 1919), s. 258 

—Section, whether mandatpry — Faslure to gwe 

notice, tf gives right to member of public of com» 

plaint against Corporation. 

Che wording of s. 208, Madras 


e 
where Court has 













poration if they deem it right so todo to notify 
tne occupier of defective buildings. It does not, uf 
they fail to exercise their power under that section, 
give any memberof the punk & right of complaint 
against the Corporation. Thee is nothing in the Oity 
Municipal Act which indic a liability cast upon 
the Oorporation at the suit; of a member of the 
public for their failure to | exercise their powers 
under s. 258. KUPPAMMAL ol M. & B M. Ry. Oo, 
LTD, & CORPORATION oF MapRa 
Madras Estates Land Act (1 of 1908), ss. 24, 
30, 77—nhancement of |rent —Water taken by 
“tenant without i of landlord — Rent 
charged for water—Sutt for such rent is under 
8. 11—W kether amounts tojenhancement of rent. 
Section 24, Madras Estatey Land Act, must be read 
in conjunction with s. 30and Ohap. XI. They con» 
tain the only provisions tor enhancement ot rent, 
Section 3 (11) in effect says that money payable for 
water taken without permission shall be deemed 
to be rent. Therefore, ıt | can be recovered as 
such and if such water B| charged for, it does 
not amount to an enhancement of the rent within 
the meaning of the statute. Whe clam being one for 
rent within the meaning of 4.3 (11), the Uivil Court 
is closed to the plaintifi and the claim can only 
be entorced by proceedings instituted under s, 77. 
The fact that the plaintitt! seeks to recover some- 
thing extra for water taken by his tenants does nct 
mean that he 18 suing for enhanced rent within the 
meaning of 8. 24. 
The fact that the parties did not contemplate an 
- increase in rent in the ordinary way does not, preclude 
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the landlord from requiring his tenants to pay for 
something taken without his permission. Where the 
tenants take the water behind the back of their land- 
lord, they must psy forit The law says that it may 
be recovered as rent, and such recovery does not 
amount to enhancement of rent. Korra VRNKATRAJU 
GARU v. RAWU KUMARA MAnIPATSI Supra Rao BABADUB 
GARU Mad. 434 F B 
Madras Hindu Religlous Endowments Act 
(if of 1927),s8 9 (5), 84, 84 (2) — Expression 
‘has been heredstary’ in cl. 5, s. 9, meaning of 
— Provisions made by founder, tf must continue 
to be 1n force at time of petition under s. 84 
—Application under 8. 84 (2)—District Judge not 
dealing with second part ofcl, 5, 3. 9—Revision, 
tf lies—Civil Procedure Code (Act V of 1908), s. 115. 


he expression “has been hereditary” in sub-s, 
5 of s. 9, Madras Hindu Religious Endowments 
Act must be construed as meaning “has been 
and continues to be hereditary.’ But the 


game interpietation must not be put upon the 
words “the succession to the trusteeship whereof 
has been specially provided for by the founder.” 
The provision for the succession to the trustee- 
ship of a religious institution which is made by 
the founder of it ig something which 18 done once 
for all at or about the time of the foundation. It 
would be a misuse of language to say that these 
words in sub-s. 5 imply that the provision made 
by the founder must continueto be in force at the 
tıme- of the petition under a, 84. 

Where upon an application unders €4 (2) of the 
Madras Hindu Religious Endowments Act, the 
District Judge does not deal with the second part 
of the definition of an ‘excepted temple’ in al. 5, 
s. 9, his omission to do so will justify interference 
in revision under s 115, Civil Procedure Oode. 
KUMARA ALAGU BAMAYYA NAlTOKAR v. MADRAB HINDU 
RALIGIOUS ENDOWMENTS BOARD Mad. 841 
Malabar Compensation for Tenants’ Improve- 

ments Act (| of 1900)—Scope — Benefit under 

Act, tf extends to tenants of butidtngs. 

The definition of the word ‘tenant’ in the Mala- 
bar Oompensation for Tenants’ Improvements Act 
clearly indicates that the Legislature did not intend 
that buildings or houses cr shops should come within 
the purview ofthe Act, and the argument is fanciful 
that because a building must necessarily stand upon 
land, therefore it comes within thescope of the Act, 
The expression in the Act must receive its natural 
meaning and the benefit conferred by it does not 
extend to tenants of building Baps-a Sanin & Co. 
v. THALIYIL VBTTATH LAKSHMI KUWI KOVILAMMA 

Mad. 325 
Malabar Law—'l'arwad—Conversion of member to > 
alten relipon— Effect of. as 

The efiectof conversion to alien religion of some 
members of a tarwau is the same us in the case of 
joint family governed by Hindu Law. The tie which 
bound the tavazht together, on conversion of some 
members so far as they are concerned, becomes dis- 
solved and they can no ae pe be members of the 
tavazhi, Their rights and obligations incident to 
their status as members ofthe tavazht, therefore, 
cease. lf the strict Hindu Law be applied, they 
would not only become divided in status but would 
forteit all rights to their tarwad property ; but Act 
XXI of 1550, preserves their 1ight to the property 
in that they can still continue to possess the rights 
imcidental to their ownership, that is, the right to 
have provision made for their residence and main- 
tenance from and out of the property possessed by 
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the tarwad at the date of the conversion and any 
additions made thereto with the income thereon, 
But the Act does not preserve their status as mem- 
bers of the tarwad or the incidents rooropriate to 
and dependent thereon. What happens ur: sonversion 
is that the joint status is severed and the property 
possessed by the tarwad cannot thereafter be held 
“ by the remaining members of the tarwad along with 
the convert, as members of a tarwad. Apam HAJI 
Parr MUHAMMAD Issao Sarr y - ParrxxaRaNTAVITFA 
KUNYAN Mad. 250 
—Tarwad or tavazhi—It is corporate unit like 

TE ail ‘joint Hindu family — Incidente of, 

state 

A Malabartarwad or tavazhi iss corporate unit just 
like the Mitakshara joint Hindu family. The members 
Bre NT in food, worship and estate but the property 
held ty them is impartible except with the consent 
of all the members, No individud member has any 
definite share therein nor can he enforce a right to 
a share by partition The mode in which the pro- 
prietary right is enjoyed is by participating in the 
enjoyment of the family property and provision is 
made sometimes for maintenance and other expenses 
which inlaw are strictly in exercise of a proprie- 
tary right. The right of management is vest in 
the seniof male member called karnavan who has 
got certain rights of alienation analogous to the 
abe possessed by a manager of a joint Hindu 

amily. His right to management is unrestricted 
except in cases where he is guilty of waste or makes 
some slienations not for the benefit of the family 
when the junior members of the family have got a 
right to intedict by taking appropriate proceedings 
in a Courtof Law. The right possessed by an indi- 
vidual member enures only for his life. Neitber 
the principle ofthe right of representation nor ths 

rinciple of survivorship as known to Mitakshara 
aw exists but the birth or the death of a member 
may affect the other members in the extent of bene- 
ficial enjoyment of the tarwad property or the death 
of a member leaving property which bah to the 
tarwad may enable the other members to share in 
the enjoyment thereof also with the rest of the tarwad 
property. The rights and obligations flow out of the 
status of being a member of a tarwad. Once it 
comes to an end by any means known to the law, 
they can neither be enjoyed nor enforced. Conver- 
sion to any alien religion is one of the modes which 
puts an end to the status. Apam Has Paar MUHAM- 
MAD Issao Sart v. PATTEKARANTAVITA KUNKAN 
Mad. 250 
———-Tarwad—Will making gift of property for 
benefit of tarwad—Some membara converts to 

Christianity — Legatees held took property as 

tenants-in-common. 

Where by a will the testator settled his prop- 
erty upon the members of a tarwad, two members of 
which were converts to Ohristianity and his inten- 
tion was that the property should be possessed and 
managed after themanner of tarwad property : 

Held, that the named Jegatees and such of the 
children of the female members who were alive on 
the date of the death of the testator would take the 
properties as tenants-in-common, Though the pri- 
mary intention may have been to benefit the members 
of the family as such, there was also a secondary in- 
tention to benefit those who. could take. The limi- 
tations and restrictions in regard to the holding and 
enjoyment of the property would be invalid as the 
testator could not by any act of his constitute oer- 
tain ‘members into a tavasht for the law would not 
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permit such a thing and it was not open to him toe 
tio up the property in the manner he had chosen to 
do. In this view the converts would be entitled to 
a several share. ADAM HAJI Pease MUHAMMAD Issac 
Sait o. ParrEKARANTAVITA KUNKAN Mad. 250 
Malicious prosecution — Sust for — Statement 
made by defendants to Police not proved to have led 
to prosecution of ponny et must fail. | 
Inasmuch as in India prosecution is not private, 
an action for malicious prosecution will He against 
even 8 private individual, if he is proved to have 
given information to the authorities which naturally 
leads to prosecution. When the statements made by 
the defendant before the Police are not proved to be 
directly and primarily responsible for prosecution 
of the plaintiff, the action for malicious prosecution 
must fail NARAIN PANDE v, Gaya Rat Pat. 388 
Master and servant—Crown servants and 
servants of local bodies—Rules applicable for 
right of action by them. Ses Bombay Municipal 
Boroughs Act, 1925,8 33 _ Bom. 643 
Maxim—Volenti non fit injuria— Applicability. SER 
Tort—Vicarious liabilit 401 


Marz-ul-maut. Sse M madan Law 465 
Medical Evidence, Sern Oriminal trial 338 
Minor—Contract—Person having adverse interest 


acting asguardtan of minor and entering into set- 
slement—Minor, if bound—Settlement on behalf of 
two, one being minor—Setilement, tf enforceable 
against the other who is major—Settlement, if can be 
treated as family settlement—Rules, where guardian 
is manager of Hindu joint family. 

A minor is not competent to make a contract, 
and where 8 person having an adverse interest 
against the minor, acting as his guardian enters 
into a contract on his behalf, the settlement 
is not binding on the minor and is void 
against him. If the settlement is joint on behalf of 
two persons, one of them being the minor, the settle- 
ment is not enforceable against the other also, 

A party cannot by describing such a contract as 
a family settlement, claim for it an exemption from 
the law governing the capacity of a person to make 
a valid contract. It is true that if a compromise 
has been entered into in good faith by the manager 
of a joint Hindu family, or by a father in such 
family, 8 minor member of the family cannot be 
allowed to disturb it on the ground of inequality of 
the benefit, unless there was fraud or some other 
ground which in law vitiates it. This rule proceeds 
apon the principle that the minor was properly re- 
presented by the father or the manager of the 
family ; and he was, therefore, 8 to the com- 
prom The rale eee not ore sear aap 

ing acontract, Parrar Sines D. Sant KAUR 
panera 868 PC 
—_———Decree against—Gross negligence of guardian 

—HMinor,if can sue to avoid decree. — 

A minor has a right to sue we avoid na decree 
which is obtained against im owing gross 
negligence of his guardian and the rule would 
apply whether the guardian be es guardian ad 
litem appointed by the Oourt, friend or even the 
Hinda Law guardian, 4 e, his father. Burrs- 
OHANDEA JAMIBTRAM V, Bal ISAWARI Bom. 820 
Mortgage— Priority—Subrogation —Property mort- 

gaged to several mortgagee3—Purchaser of property 

paying off earlier mortgage—He can keep that 
mortgage alive for his benefit andclaim priority 
over subsequent mortg tf he has not covenanted 
to pay him—Absence of express or implied intention 
in deed—Intention to keep mortgage alive, if can 


m 
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« be presumed—Payment to prior mortgages by either: 
sendor or purchaser; whether imaterial 
Where there are several mor{gages on a property, 
the owner of the property subject tothe mortgages 
may, if he pays off an earlier charge, treat himself 
as buying it and stand in thelsame position as his 
vendor: or to put it in another way, he may keep 
the incambrance alive for his benefit and thug come 
in before a later mortgages: This rule would not 
apply if the owner of the property had covenanted 
to pay the later mortgage-debtL There is no statute 
law in force in the Punjab governing oases where 
& person, other. than a mere volunteer, pays a debt 
due by another and, therefore, |the relative rights of 
the parties concerned are regulated by equity, justice 
and good conscience In such cases, the obvious 
question to ask in the interests of justice, equity and 
good conscience is what was thé intention of the party 
paying off the charge ? He had 4 right to extinguish it 
and aright to keepitalive. What was his iotention ? 
If there was no express evidence of it, what inten- 
tion should be ascribed to him? The ordinary 
rule is that aman, having a fight to act in either 
of two ways shall be assumed ito have acted accord- 
ing to his interest. Therefore, in the absence of 
any. express or implied provision in the deed, it 
must be presumed that the vendee, by paying off the 
prior mortgagee, intended to keap it alive for his 
benefit, and use it as a shield inthe eventof any 
attack on histitle by a subsequent incumbrancer 
whom he had not andertaken to discharge. In cases 
of this kind the transaction must be examined asa 
whole, and it is immaterial as] to whose hand actual- 
ly paid the money over to the prior mortgagee. 
Karam OUHAND 9 Ram Singa Lah, 226 
—Subrogation—Prior mortgagee paying off 
subsequent mortgagee at request of mortgager—No 
implied or express agreement to keep subsequent 
mortgage altve—Held, no charge created in favour 
of prior mortgagee in respect of debt so paid off 
— Charge, if can beenforced without firat obtaining 
declaration— Limitation for such suit for declara- 
tion—Limitation Act (IX of 1908), Sch. I, Art. 120. 
When atthe request of the mortgagor, the prior 
mortgages paid off the subsequent mortgage, both 
had no intention of keeping the mortgage alive for 
the benefit of the prior mortgagee Thus there was 
par mortgagee was 
0 


















suit would be governed by 


Art. 120, Limitation 
Act. Isap BAPUJI AMIJI v. U2 


ARJI ABRAM ADAM 
É Bom. 188 
- Suit by prior mortgagee — Subsequent mort- 
gagee of part left out— Subsequent seuit against 
them, tf barred. 
Where in the previous suit by the prior mortgagee 
the subsequent mortgagees of B pat of the mortgaged 
property had by mistake been left out, there is noth- 
ing to bar a subsequent suit against the persons so 
left out. NANHH Lanes. Raw BHAROSB Alr 315 
—Suit on—Parttes — tsnée morigagee—Suit 


by first mortgagee—Second mortgages made party— 
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Decree for sale—Second mortgage also comprising 

other property—Separate suit by 6 mortgages 

claiming such other property, if barred—Res judi- 
cata 

Under Civil Procedure Code, the second mort- 
gagee is made party to a suit by the first mort- 
gagee simply for the purpose of receiving any 
surplus sale proceeds or of redeeming, and he cannot 
take any independent action and treat the decree as 
in other respecte in hisfavour It follows, therefore, 
that if he has a claim to other property ss well, 
that matter can only be dealt with by a separate 
guit and ofcourse he will be able to bring that suit 
notwithstanding he is a party to this one by the first 
mortgagee. Satis Caanpra MUKEBRJER v. AJIT 
Kumar Parr Cal. 348 
Motor Vehicles Act (VII of 1914), s. 16—Madraè 

Motor Vehicles Rules, r. 30 (a'—Owner of private 

vehicle carrying goods on one occasion for reward 

wani ‘Œ permit— Offence under r. 30 (1), if com- 

mitted. f 

Tt may be true that r. 30 (a), Madras Motor Vehi- 
cles Rules, was primarily intended to apply td 
motor vehicles which are used for the express pur- 
pose of letting for hire; but even if a motor vehi- 
cle is used only once for sucha purpose, then on 
that one occasion itis nonetheless let for “hire be- 
cause the owner does not ordinarily use his lorry 
for purposes of reward. If, therefore, a person under 
takes to convey goods for reward in his 
private vehicle even on a single occasion without 
‘F permit, he has let that vehicle for hire and so 
commits an offence under r 30(1), Madras Motor 
Vehicles Rules. PUBLIO Prosgoutor v, R. RAJAGOPALAN 

Mad.127 

Muhammadan Law—Co-helrs —Alienatton—All 
heirs ın possession of property of deceased -Some 
mortgaging tt to pay off debts of deceased represent- 
ing themselves as sole owners—Other heirs, tf can 
get declaration of their ownership to their shares 
without contributing to mortgagee proportionately, 

Where after the death of a Muhammadan, all his 
heirs get into possession cf his estate but in dis- 
charge of the debts ofthe deceased, some of them 
mortgage the property by representing themselves 
as the sole owners of the property, the mortgagees 
cannot be held to be creditors of the deceased, nor 
his estate. Other heirs who are not parties to such 
mortgage, can obtain a declaration, without contri- 
buting to the transferes proportionately to the 
debt discharged by the advances made by him, 
that they are the owners of their shares. The 
mortgagee is entitled to enforce his mortgage against 
the persons actually parties to it, The latter, in 
their turn, are entitled to obtain contribution from 
their co-heirs PuooL Osanp p MANTIA All. 651 

Dower—Surt for recovery of—Limttation— 

Hanafi School—Divorce by written document— 

Contents made known to wife—Divorce, whether 

irrevocable — Reconciliation — Subsequent divorce 

by talak by wifea—Effect—Sutt for prompt dower, 
more than three years after original divorce, 
whether barred. 

Under the Hanafi School of Muhammadan Law a 
divorce by a husband, evidenced by a written docu- 
ment, the contents whereof have been duly com- 
municated tothe wife, is irrevocable. This being 
ao, the fact that after such n divorce the parties are 
reconciled soon after the divorce and continue to 
live together for some years cannot in law restore 
their relationship of husband and wife, and con- 
sequently the.oral pronouncement of the talak by the - 
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wife subsequent to such reconciliation is a meaningless 
formality which does not give a fresh cause of 
. action to her to sue for recovery of prompt dower and, 
therefore, her suit for recovery of such dower brought 
more than three years after the original divorce, 
will be barred by tims. HAYAT KHATUN v. ABDULLAH 
KBAN Lah. 332 
~ mn Marriage—Essentials for validity—Minor 
girl contracting marriage herself—Father giving 
consent though not acting as legal guardian— Girl 
attaining age of discretion but not age of puberty 
~~Marriage, if void — Option of puberty, if can 
ba availed of. l 
Under Muhammadan Law the understanding is 
the essential sine qua non ofa capacity to enter into 
& marriage contract and even ifa boy or girl has 
attained the age of puberty, if he or she is devoid of 
understanding, there could not be any valid marriage 
under any circumstancee whatever. In the case of a 
boy ors girl who has attained the age of discretion 
but has not attained the age of puberty, the marriage 
is not valid unless the legal guardian hus consented 
to it. Where the father who is the legal guar- 
dian for the purposes of marriage has given his 
consent to the marriage in the sense that he 
approved of the bridegroom, settled the terms of the 
abin-nima and himself invited the bridegroom 
party to come over to his house on the day of 
marriage but has not acted as a guardian and the 
giri who has attained the age of discretion though 
not of puberty, contracts the marriage herself, the 
marriage is not void ab initio and the girl can 
exercise the option of puberty provided no circum- 
stances are present to disentitle her to the exeraise 


ofeuch right. Jovaun Nessa Bint y MAHAMMAD ALI. 


Cal 632 

Marz-ul-maut — Woman just delivering 

fearing that she ney die-No apprehension of 

imminent death— Death four.or five days later due 
to heart fatlure—Whether marz ul-maut. 

Whers a Muhammadan woman who has given birth 
to a child thinks that she may die though has no 
apprehension of imminent death and dies of heart 
failure some four or five days later, it cannot be held 
that she was suffering from mareul-maut. Torar 


Brewas 





Auman v. Umma KRHATLON AU.465 
Wakf—Moutawalli, tf a proprietor. 
A neutawallt is not the proprietor ofthe wakf 


property. WakrkRanam KHUDAWAND Kanim, Mana 

Faiz MOHAMMAD Kuan v. Rag KALI All. 241 

m WH I— Consiruction— Held, will created waki 
and was not abnoxtous to Shia Law. 

Held, on construction ofthe will that the testator 
created wakf in respect of five properties in question, 
the right given to testator's heirs was not obnox- 
ious to the rule of Shia Law which requires a waki/ 
to divest himself of all interest in the property and in 
its usufruct. ALI BEGAM v. BADR UL-ISLAM ALI Kaan 

870 PC 
> Law as to-—Direciion as to debt of 
deceased : 

The Muhammadan Law as to legacies is highly 
special but in providing that the heir takesa share 
in the nett estate after deduction of the debts of the 
deceased, the Muhammadan Law is in line with other 
laws including the Hindu Law and the Second chap- 
terof the Succession Act, 1925. The single heir 
under Act I of 1869 also takes subject to debts, 
MonamMap Kazim ALI Kuan v. MOHAMMAD ono = 
Mussalman Wakf Act (XLH of 1923), ss. 3, 5, 

10—Oourts designated to receive particulars 
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‘referred to in the Act, if can determine right tp 


mutawalliship between rival claimants. 

There is nothing ia the Mussalman Wakf Act, 
either in ita preamble or in its provisions, to indi- 
cate that it was the intention of the Legislature 
that the Ocurt designated to receive the particulars 
referred tointhe Act is to enterinto an elabo- 
rate inquiry asto the existences of the wakf or the 
right to tha mutwalliship. By leaving the right to 
mutwallishtp undecided the object of the Act is not 
frustrated. The only cheok comtained inthe Act on 
unauthorized persons claiming to be mutwallts is 
contained in ss. 5 and 10 of the Act. A pe- 
son, therefore, who is not a mutwalli, but who 
has furnished a statement of particulars ns re- 
quired bys 3, lays himself open to the possibility 
of the imposition of the penalty under g.10 if he 
does not furnish true annual accounts as required 
by s 5 This should act as a preventive against ap- 
plaatina under 8, 3 being made by persons who 
are not actually mutwalls, as it isobvious that such 
persons’ will not be in a position to furnish cor:ect 
accounts of the income and expenditure of the wakf 
properties. Nanas Suas v, ABDUL HASAN Pat.152 
Negotiable Instruments Act (XXVI of 1881), 

8. 44— Hand-note reserving simple interest — 

Renewal — Compound interest charged — Again 

renewal and compound interest charged—S. 44 

held not applted, consideration for each renewal 

being forbearance to sue and defendants could agree 
to pay compound interesti—Usurtous Loans Act 
wak of: 1918), s. 4 — Interest held not excessive 

Interest — Interest pendente lite and after date of 

suit was within lower Court's discretion. 

A sum of Rs. 10,000 was borrowed by the defendants 
in the year 1922, a hand-note was signed and interest 
under the hand-note was at the rate of | par cent. per 
mensem In1925 the former hand-note was renewed 
by the execution of another hand-note in which it 
was stated that a sum in excess of the principal and 
interest on the former hand-note was due. The 
defendants were charged compound interest and not 
simple interest according to the former hand-noto, 
Again in 1928 there was a renewal of the hand-note 
of 1925 and again compound interest and not simple 
interest was charged. Again in renewal of this, an- 
other hand-note was executed in May 24,193) It 
wae stated therein that “on account being made up 
to this date, Rs, 25,098 is found payable by us under 
the hand-note dated Asarah 4, 1335,for Rs. 19,543 
after deducting payments, for which this hand-note 
is executed”; interest was again reserved at therate of 
1 per cent. per mensem. It was contended on the 
footing of g. 44, Negotiable Instruments Act, by the 
defendant that the consideration for the renewals in 
each case had failed, inasmuch as the former hand- 
note of which the renewal was granted reserved 
simple interest only and not compound interest and 
that the consideration, therefore, had failed to the 
extent of the difference between simple interest and 
compound interest : 

Held, that the ccntention could not be supported. 
When the renewal was granted in 1931, a new contract 
was entered into and, although not 80 expressed, the 
consideration for the renewal was the implied agree- 
ment of the plaintiff not to sue on the former hand- 
note. Consideration need not be statedin the hand- 
note. That being so, there was nothing in law to 
prevent the defendants from entering into a new 
agreement evidenced by the execution of the new 
hand note and agresing to pay compound interest in 
lieu of simple a ie : 


o 
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Held, also that there was nothing which would 
“antitle the Court to hold that interest at 12 per cent. 
compound interest per annum | inthe province of 
Bihar was substantially unfair. |The term “excessive” 
as used in Usurious Loans Act,| means excess of that 
which the Court deems reasongble having regard to 
the risk at thedateof the loan. 

_Held, further that the matter | of interest pendente 
itte and interest after the date of the suit wie a matter 
within the discretion of the lower Gourt, and havin 
regard to the fact that judgment had been obtaine 
inthis case for a sumof Rg. 32,000 odd for an 
original loan of Rs. 10,000, there wag nothing upon 
which the High Court could obme to the conclusion 
that the lower Court in exercising its discretion had 
not exercised it judicially Azopnya Prasan SINGH 





s. RAMGULAM SABU Pat. 197 
———~— 8.50, Ses Promissory note 577 
$. 78. Bra Promissory note 340 
S. 82 — Section, whether contemplates 


paymeni by one executant of pro-note of part of 

principal sum. 

Section 82, Negotiable Instruments Act, refers to 
payments of the promissory note according to its 
tenor and certainly does notcontemplate the pay- 
ment by one cof the executants bf a promissory note 
of part of the principal sum. A M. A. MUTJURAMAN 


OŁETTYAR v. SBLLUPONA VENKATA Reppy Rang. 964 
New Plea. 

Ses Appeal 465 

Practice 837 


N-W. P, Rent Aot (XII of 1881) Ss Civil Pro- 
cedure Code, 1908, s 11 62 
Occupancy rights — Original tenant sseasing 
rights whichare not full decupancy rights but 
somcthing short of them—Such rights, if heritable. 
Rights of an original tenant which are not full 
occupancy rights but something |short of them are not 
heritable andit will be necessary for the gon of the 
original tenant to acquire them! by custom or other- 
wise ; in other words the son cannot tike advantage 
of such rights as his father pospessed. Kanie Rau 
v Giro MA To Pat 283 
Oplum Act (I of 1878), 8. 9— Joint criminal posses- 
sion, if possible—House occupied by three brothers 
living jointly — Opium found in house — Eldest 
brother alone held should be convicted, 

Several persons may be in joint criminal posses- 
sjon of an excisable aiticle. | But each case must 
be decided on evidence 

Where a quantity of opium [was recovered from a 

ouse occupied by three brothers living jointly; 

Held, that the eldest brother [alone should be con- 
victed under s. 9, Opium Act. Karrarav. Euparor 

Lah. 789 
Oudh Estates Act (l of 1869). Sse Grant 


993 (b) 
Oudh Settled Estates Act (V of 1917), 8, 15—~ 

Section, tf retrospectize, 

It would be contraryto a sound construction that 
the words “to be or to have vested" in s. 15, Oudh 
Settled Estates Act, should be interpreted as operat- 
ing retrospectively upon rights deorued to third party, 
MoHAMMAD Kazis ALI Kuan v MOHAMMAD SADIG ALI 
Kuan 977 PC 
Pakk! Adat Sze Oontract 
Pardanashin lady. Ses Evidence 843 
e Pars] Marriage and Divorce Act (Ill of 1936), 
S. 2 (2)—“Oourt"—Meaning to be judged from con- 
text -Interlocutory orders under Act--Delegates 
should not deal wrth them, 

The word “ Oourt " is promisquously used through- 
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(1938 
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out the Parsi Marriage and Divorce Act, but under 
the cleavage of functions between the presiding 
Judge ofthe Court and the delegates who are ap-. 
pointed to aid him, the word must be read in its 
context in order to determine whether it includes 
both the Judge and the delegates or the Judge sit- 
ting alone. 

Delegates should not deal with interlocutory ap- 
plications under the Parsi Marriage and Divorce 


Act. Stavaxsaa Bomanst  BALSARA vp. MBaBRBAL 
BHAVAKEHA BALIARA Bom 591 
Part performance. Sass Registration Act, 190%, 

s. 12? (1) 7 





—Decree for maintenance in favour of widow 
against step-sons — Maintenance made charge on 
family property—One of sons altenating his share 
—Agreement between widow and ienee that batter 
would pay a sum in lieu of maintenance to widow 
—Portion of amount paid—Widow to give release 
of charge on payment of balance—Balance not 
paid—Alienea of widow's decree executing decree 
and purchasing property himself—H+ts suit for 
posssssion——Docirine of part performance held did 
not apply. 

A Hindu widow, sued her step-sons for mainten- 
ance, and obtained a decree, which applied to the 
miintenance then due and to future maifitenance. 
The maintenans was made a charge on the family 
properties. One of the step-sons sold his share in 
the family lands tocertain persons. By an agree- 
ment between the widow and the transferees, the 
transferees were to pay her & certain sum in satis- 
faction of her claim for future maintenance against 
the properties in their hands Certain portion of 
this sum hed already been paid. It was agreed 
that when the balance would be received the widow 
would execute a formal releass of the charge on 
the properties which was oreated by the decree 
The balance, however, was never paid and the as- 
signee of widow's decree sold the property in execu- 
tion, purchased it himself ani sued for possession 
of his share : 

Held, that all that had bappened was that an 
Agreement was entered into by the widow with the 
transferees under which she undertook to release the 
properties with which they were concerned on certain 
events happening. Until they happened the properties 
remained charged. The fact that the widow receiv- 
ed a portion of the money did not entitle the 
transferees to a ielease. Therefore, the doctrine of 
pe performance had no application to the case 

AMOHANDRA Naipu v. VENGAMA Natpu Mad. 493 SB 
Partition—Suit for— Final decree by Subordinate 

Court--First appeal to High Court—Questtons of. 

fact if can be Ldered, 

A first appeal to the High Oourt from the final 
decree of the Subordinate Judge in a partition sult 
is really in the nature of a eecon’] appeal in which 
only questions of law and principle can be consi- 
dered. Itis quite impossible for the Court to go 
down tothe area in question, inspect the land, hear 
the various objectors, and in fact, review the deci- 
sion of the Oommissioner on fact The power to 
review the decision of th: Commissioner on facts: 
je a matter for the Subordinate Judge, and his 
view ofthe facts ought to be final as a first ap-. 
pellate decision on fact. The High Gourt should, 
only interfere when it is shown that the Judge in his 
decision has gone wrong on some question of prin-. 
ciple in making the final allotmentandin drawing 
up the decree. JuagsHwar SINGH y. Riguan Lion 4 

at. 
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Partnership—Change in constitution—Onus-—-Party 
alleging change must prove tt, 
be onus is on a party to establish a change in 
the constitution of a firm which he alleges. 
Held, after considering the evidence that the party 


failed to discharge the onus which rested upon 
him.  HUKUMOHAND SARUPOHAND v. eee as 
i 8 GO 





Insolvency of one partner before passing 
-of Partnership Act — Partnership, if dissolved 
Other partners, suit by, tn name of firm under 
0, AKA, r.l, Oivtl Procedure Code (Act V of 
1908). 


Before the Partnership Act came into force, the 
insolvency of one of the partners did not itself operate 
es a dissolution of the partnership under the Contract 
Act. The other partners, therefore, could institute a 
suit on behalf of the firm under O. XXXI, r. 1, Vivil 
Procedure Uode, or continue it. AGAROHAND y. Kasam 

Nag. 179 

— Power of attorney— Power to agent to take 

any legal action, sign plaint, etc, on behalf of 

jirm astgned by all partners — Insolvency of one 

partner before Partnership Act —If terminated 
ney. 

ere a power ofattorney was given to an agent 
signed by all the partners of a firm, to take any legal 
action or proceedings ın connection with the frm and 
to sign any plaint, ete., on behalf of the firm, the in- 
solyencyof one of the partners before the pass- 
ing of the Partnership act had no effect of 
terminating the agency as the partnership did not 
dissolve and the agent could, therefore, institute a suit 
subsequently on behalf of the firm before passing of 
the Partnership Act. AGAgOcAND v. Kasam 

Nag. 179 

Sutt for rendition of accounts of dissolved 

partnership~—Court, tf should determine tn whose 

possession account books are before passing 
pina decree. 

a suit for rendition of accounts of a dissolved 
partnership, there is no law that the trial Oourt 
should have determined the question in whose pos- 
session the account books are before passing 
preliminary decree though normally that should be 
the practice. In a suit tor accounts ofa dissolved 
partnership the person in whose possession the books 
are and who has kept the accounts and knows all 
about them is entitled to file a suit for accounts. 
Normally there 18 noone accounting party in such a 
suit though if a partner withholds the books, the 
Oourt may draw an inference against him when 
finally settling the accounts. Rama Nanp p. NAND 
KISHORE Lah. 837 
Partnership Act (IX of 1932), s. 31 (2). Ben 

„Insolvency 19 
Penal Code (Act XLV 011860) ss. 34, 325, 

(302—Held there was no right of private defence— 

Common intention to commit offence was Jormed 
on spot—Ojfence held came under s. 325-34 and 

not under s. 302. 

_Held, on facta that there was no question of pri- 
vate defence esther of person or pioperty. Sticks 
are not of their own nature deadly weapons Spe- 
cially when ıt is an ordinary walking stick made 
of cane. The majority ot the injuries which weie 
inflicted on the deceased were simple in nature and 
taking into consideration all the circumstances of 
the case, the accused formed a common intention on 
the spot to cause grievous hurt with blunt weapons, 
They were, therefore, guilty of an offence under 
a, 325-34, Penal Code, and not under s. 302, Munam- 
MAD v. EMPAROR | - 
8, 100—Deceased terribly beating.. hws wife 


* 
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~Wife rushing to her brother for protection—Ov 
being asked to stop deceased saying he would not 
spare her— Deceased brute and dangerous man 
suspected of murders — Wife's brother killing 
deceased with hatchet — Brother held acted in 
defending his sister and in self-defence-He held 

did not exceed that right and no offence was 

commited. 

The deceased was a brute and a dangerous man 
who had been suspected of murders and who wasa 
village bully and who had threatened every one. He 
brutally ill-treated his wife, the sister of the accused. 
On the night whenthe deceased was killed, he had 
again been beating this unfortunate woman. She 
rushed out of her kothri to where her brother was 
sleeping and pleaded with him to protect her. She 
was followed by her husband. The accused then asked 
him to stop. The husband said that he would beat 
his wife and would not spare her. Thereupon 
the accused seized a hatchet and hit the deceased on 
the head and killed him. It was also in evidence 
that if he had not killed his brother-in-law, his 
brother-in-law would have killed him: 

Held, that under these circumstances the accused 
had not committed any offencs. He acted in the right 
of self-defence not only of his sister but of himself 
and that under the circumstances of this particular 
case it cuuld not be ssid that heexceeded that right. 
KARAMA? HUSSAIN MULLA V Emperor Lah. 961 
8. 171-B— Candidate for election offering 

money to rival candidate for withdrawing 

a rade a conduct, tf comes within meaning 

of ‘bri es 

here a candidate for an election takes steps to 
dissuade the rival- candidate from standing and 
offers money to the rival candidate through his 
agent for withdiawing the candidature, his conduct 
comes within the definition of ‘bribery’ contained in 
8. 171-B, Penal (ode. Auman KABIR OHOWDHURY v. 
EMPEROR Cal. 808 
8. 302 — Sentence — Number of accused 
involved ın murder—Sentence of death should not 
be passed on all—Court should try to discriminate. 

In cases where Many persons are involved ina 
crime under 8. 302, Penal Code, the Court should 
heaitate to pass sentence of death on all of them 
and try to discriminate, Infliction of sentences of 
death on all accused in one and the same case, is 
apt to fail of the effect which such sentences would 
otherwise have. 

A number of persons were involved in a murder 
of a woman which was deliberate and premeditated. 
One of them cut the throat of the woman while 
others who were under his influence held the 
woman and facilitated the crime, There was no 
extenuating circumstances : 

Held, that the person cutting the throat shoald be 
sentenced to death while the rest to transportation 
for life. Emrsrog v. NIBAAREBH  MANDAL Monan 
MANDAL s Oal. 803 
8, 302— Woman admintstering jatal dose of 

dhatura to Ausband to get rid of Atm—Presumption 

—Whether gutlty of murder. 

If one deliberately administers a common poison, 
the effects of which are well-known, if is no defence 
to say that one failed to grade the exact doge cor- 
rectly so as to cause some injury short of death. 
The question whether a person knowe what he is 
administering and knows what its effects will be, is 
of course a question.of fact in the particular case. 
Where it is proved that one person has administered 
poison to another causing his death by mixing it 
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with his food the question is whether his explana- 
tion raises a reasonable doubt as to his guilt. 

Dhatura ig & common poison frequently used to 
cause death, and the effects of dhatura, plants of 
which are often to be found in villages, are well- 
known to the villagers It may be that dhatura ig 
sometimes administered in fairly large doses with 
the intention of stupefying tha victim, but there is 
no doubt that if a person consciously administers 
dhatura and administers a fatal dose, that person 
is guilty of murder for the | intention to cause 
bodily injury is clear, and Kndwledge of the results 
of the poison can safely be imputed. 

Therefore, once it is established that a woman 
with a motive to get rid of her husband in order 
to facilitate her intrigue with her paramour has ad- 
ministered in his food a fatal! dose of dhatura, the 
conclusion to be drawn is that she has committed 
murder unless her explanation|is such as to create 
some doubt in the mind of the Oourt. MINAI v. 
EMPAROR Nag 386 
-—— 6, 302—Youth of accused, if strong ground 

or not passing death sentence 

outh of the accused convicted under s. 302, 
Penal Uode, is a sufficiently strong reason for not 
passing adeath sentence on him. Mouamuar DIN 
MEYAR Din v. EMPEROR Lah. 881 
88. 302,304, Parts|1 and 2—Murder— 

Doubt as to intention of adeused—Circumstances 

doubtful — Probably no intention in mind of 

accused to kill or cause fatal injury — Offence 
held fell under ¢. 303, Hart 2 and not under 

s. 302 or s. 304, Part 1. 

A question of intention is a question of fact A 
state of a man's mind is ag much a question of 
fact as the state of his digestion 

Io a cass of murder, where l'intention’ is one of 
the erasential elements of the offence, it is always 
necessary that thero should bea definite finding as 
to wheth 
not present, and when it is reasonably doubtful upon 
the evidence of the prosecution whether thia inten- 
tion is present, then the accuked is entitled to the 
benefit of that reasonsble donbt, and he must be 
acquitted of the charge of murder even if he is to 
be convicted of the charge of ¢ulpable homicide not 
amounting to murder, 

Only one blow with a hatchet was stiuck 
suddenly in circumstancesa which were m doubt. 
There was probably no intentionin the mind of the 
accused either to kill or fo cause a fatal jin- 





jury: 

Held, that the act was sudden; and it was more 
proper under the circumstances to impute to him 
‘knowledge’ iuther than ‘intention’. The offence, 
therefore, would fall more probably under s 304, 
Part 2, Penal Oode, than under sa. 302 or s. 303, 
Part 1, Gaurax Hypae IMAM Baxsa v. EMPEROR 









8: ed going to deceased's 
place and picking up quarrel+-Free fight— Deceased 
struck on head with stick d 
committed under 3. 304, Part 
Wheie the accused went to 
in order to pick up a qua 
which took place between them, the accused stiuck 
the deceased on the head withia stick causing there- 
by his death : i 
Held, that the accused no right of private 
defence. The accused did not intend to commit 
murder because he used only a stick. He, however, 
knew that he was sinking bn a vita] park-of the 
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body and his act, therefore, fell within the mischief of ` 
the second part of s. 304, Penal Code. IBRABIM v. 
EMPEROR 4 Pesh 137 


———— 85, 323, 452—Conviction both under ss. 328 
and 452 for offences commttted on same occasion 
—Separate sentence for each offence, tf legal. 

An offence under s. 323, Penal Oode, is not neces- 
sarily included in one punishable under s. 452. 
Where, therefore, an accused -is convicted for offences 
both under ss. 323 and 452, comfmitted on one and 
the same occasion, separate sentences can be.passed 
for each offence. TAN AUNG BA v. Tok KING 

Rang. 952 
8. 353—Hzecutton of warrant which is on 
its face legal and issued -under s. 88, Oriminal 

Procedure Code— Sub-Inspector attacked hile 

executing it— Offence undere. 353, +f committed. 

When 8 warrant under gs. 83, Oriminal Procedure 
Code is issued, it is piesumed that a proclamation 
under s. 87 has already been issued, the presumption 
of law being that the acts of a Uourt must be pre- 
sumed to have been duly performed. Even if it were 
presumed that a proclamation had not been issued 
under s. 87, Oriminal Procaduie Uode, it would not 
justify the conclusion that the Sub-Inspegtor and 
the constables were not in execution of their duty as 
public servants when they went to execute the 
warrant which was not illegal and if he i8 attacked 
while executing the wariant, the person attacking 
can be convicted under s 333, Penal Gode 

It is one thing to say that a warrant on the face 
of it is nota legal warrant which does not justify 
an officerin executing if and quite another to say 
thara warrant ig nok a legal warrant because the 
Alagietrate who issued it did not act properly in so 
doing. lt is not for Sub-Inspectoia of Police or 
Officeis of a Court to demand that they shall not be 
bound to execute a warrant unless they are satisfied 
that the Court which issued the warrant was act 
properly within its jurisdiction and had a leg 
right in the circumstances to issue the wariant. All 
that the officer executing a wariant has to see is 
that it is onthe face of ıt a legal warrant executed 
by 8 person who has suthority to issue warrants of 
that nature. Jfsucha warrant is delivered to an 
officer ofthe Uourt,he is bound to execute it and 


he is certainly acting in accordance with his. 
duty. SIB OLARAN V. EMPRROR All. 861 
—-— 8, 380 — Conviction under, for stealing 


bisycle—-Accused young boy of respectable parentage 

and good education and first offender—Sentence of 

whipping, tf proper. 

A young man may be given a fresh start in life 
and should not, unless 1518 imperatively necessary, 
be sent to prison, but that because a young man has 
well-to-do parents or because no paiticular reason 
can be assigned for his breach of the law is no rea- 
son why he should escape punishment altogether. 

Where, therefore, a young boy of 19 years of res- 
pectable parentage and good education was convict- 
ed for the first time under s. 380, Penal Gode, for 
stealing a bicycle and was sentenced to suffer a 
penaluy of 20 lashes :- 

Heid, that one of the surest guarantees that could 
be given against the commission of offences of this 
kind by anyone was the certainty that when the 
offence was committed and detected, the accused per- 
son would not go unpunished. The sentence- of 
wpe passed was, therefore, right even though 
the boy was the first offender. Maune Sarn HLAING 
v. Taa Kine 5 : Rang. 842 
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-8.405-—Criminal breach of trust, if can be foaie were purchased northe goods after they had 
committed in respect of one's own property — been purchased were the property of the com- 
Accused hypothecating goods in his ahop as collateral plainant's firm entrusted to the accused and his 
security, and agreeing to keep proceeds therefrom partner as their agente. There being no trust, the 
in trust—Accused dealing with proceeds in violation accused could not be convicted under s. 409, Penal 
of trust—Whether criminal breach of trust. Gode. KARAMALI Mansi v. EMPEROR Sind 145 
Entrustment within the meaning of s. 405, 5, 409 — Offence under—Is not triable by 
Penal Code, does not necessarily imply actual Second Class Magistrate—Alteration of convictton 
delivery by the owner of the property to the to one under s. 409-109, is illegal. 
accused and it cannot be held thata person cannot The offence under s 409 of the Penal 
commit criminal breach of trust of his own property. Oode is not triable by the Magistrate of the Second 
A person hypothecated goods in his shop as ẹ Olass and the alteration of the conviction to one 
collateral security and agreed to hold them and under s. 409 read with s. 109 of the Penal Code is 
proceeds therefrom in trust and to pay the proceeds illegal. PonnuswiMi Sarvar y Empgaor Mad. 776 
received by him: 8, 414—Removal of property from dead body 
Held, that the test in auch a case was whether the by accused—Voluntary help tn disposing of tt— 
-owner crested an equitable charge over the goods Offence ts under 3.414. 
in his possession when he executed the trust receipt. An accused misappropriated property from a dead 
If he did so, he held the as trustee. He was and yoluntarily assisted in disposing of it: 











oes i person 

in some manner entr with the goods, and if Held, that the property was stolen property snd 
he dealt with them in violation ofthe tams of the an offence under 6, 414, Penal Code, was committed. 
trust, he committed an offence under s 405 provided Tuar Kine v. NGA Tox HLA Rang. 839 


he had the necessary criminal intent It could not 8. 415—Accused advertising “Gupta Mantra’ 
-be said that by this trast receipt the owner did —Advertisement giving out that no efforts required 
not give a beneficial interest in the: goods to the for iis effects —Oash price offered in case of 
other amd did not hold the goods, with which he failure -Mantra with instruction which hard to 
was entrusted as legal owner, in trust. Gosrpraa  follow— Accused held guilty of cheating, 
O. MOTWANI y. EMPEROR Sind 560 The accused advertised “Gupta Mantra _ by road- 
8. 409—Ergvistence of trust depends u ing which people would achieve desired object with- 
actual facts and not spon legal terme ae, by out any hardship or efforts on their part. The ac- 
partices—Firm financing accused for purchaseand cused advertised a cash prize in case it was proved 
sale of goods—As security goods to be stored in fallible. A person replied the advertisement, got in 
go-down of firm—Rent to be paid by accused— return the alleged Mantra along with certain in- 
Interest also to be paid — Sale proceeds toba ~atrustion, as for example, looking at the moon for 
oredited to firm—Acsused selling goods but not fifteen minutes without winking, a feat which, if not 
paying firm—Trust held was not created— Accused impossible, at auy rate beyond the powera of 
held committed no offence under s. 409. la an h being except by long training and 
; The uestion whether A entrusted property to B ' preparation. ua the instructions were contrary to 
is one which dependd upor the actual facta of the | the claim made-in advertisement and could not be 
case and not merely upon the legal terms employed “observed without great efiorts and preparation: _ 
- by the parties. If thé real nature of the transaction ` Hel that the accused was guilty of choating. 
is a loan, the fact that the parties in writing call it AxHIt Kisnors Ram v. EMPEROR Pat. 635 
- & trust, or agree that for the purposes of Penal 3.452. Sse Penal Code, 1880, s. 323 
Code the property in the money shall be deamed om _ 952 
-to remain in the original owner or agree that the - ———-—. 457—Mere recovery of complainants 
party receiving the money shall be liable for oti- shirt from pérson of accused —If sufficient for 
minal breach “of trust if he applies the money to conviction under 3. 457. 
& purpose other than that agreed upon, would not The mere recovery ofa shirt alleged to belong to 
bring that transaction within the scope of s. 405, one of the compleimante, from the person of the 











Penal Gode, i -accused charged under s., 457, Pənal Oode, is not 

Thecomplainant’s firm merely financed the accused sufficient for his conviction under 8 157. SINGHA 
and his partner in carrying on their business of Koosi v. EMPEROR Lah 8439 (a) 
purchase and sale of gunny bags. As security the Pledge. Sas Contract 475 


cods were stored in the godown ofthe complainant Police Act (Vof 1861), 8. 21. Ben Evidence Act, 
for which they had to pay rent andthe acoused and - 1872, s. 26 524 
his-partner were required to pay into the- com- Possession —Plaintiff owner of 13 annas odd share 
_ plainant’s firm the sale proceeds of the goods. The < in possession of- whole — efendant going m 
oods were to be purchased by the accused and possession—Suit by plaintif for possession of whole 
partner in their. own names. On moneys ad- Neither plawntiffa nor defendant proving title to 
vanced by the complainant's firm the accused and -~ two annas odd share—Hela platntiff entitled to 
his partner had to pay interest. Oomplainant's - - ession of whole. a eas 
_ firm was to receive commission at the rate of sight Phe plaintiff widow was in ession of full 16 
annas per 100 bags on sales effected by the acoused annasshaie of a certain plot. Her case was that 13 
and his partner. Goods were to be sold by-the annas odd share had been purchased by her husband 
accused and his partner in their own names.°The and given to her inlieu of her dower. Since then she 
accused and his partner were solely responsible had baen in possession ofthe entire plot. ‘The plaincifi's 
for the sale proceeds of goods sold “if any merchant case was that on some date, not specified, the brother. 
fails, runs away, dies orthe amount of bardan be of her husband took soms portion of these plota on 
_ not recoverable in any other circumstances.” The rent, but he had paid no rent for two years and had 
accused sold some goods but did not pay the sale made constructions on the land, and she, therefore, 
, Proceeds to the firm. He was convicted ander s. 409: - sought possession over the whole of these plots by 
Held, that neither the money with. which the --demolition of the constructions ana she algo claimed 
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arrears of rent. Various defences were put forward 
but all failed The plaintiffa) however, could not 
establish her title to the remaining two annas odd 
share The defendant also could not establish his 
title to it: 

Held, that the plaintiff was à person who not only 
had possession over these plots but had also a clear 
title and her position was being -interfered with and 
she had been dispossessed to|some extent by the 
defendant, a person who had title of any kind, 
and all of whose suggestion in regard to title had been’ 
negatived, It was, of course, a fact that the plaintiff's 
purchases did not cover the whole 16 annas share in 
these plots but it was equallyiclear that by her pur- 
chasas of the 13 annas odd sharp, possession has been 
obtained and exercised over the whole area. There 
had never been any partition’ of these plots, and 
therefore the possession of the plaintiff clearly extend- 
ed to the whole of these plota pnd she was entitled 
‘to continue to retain possessioni of the whole unless 
and until partition was sought by some person 
having a title to the remaining share. JAFAR ALI 









Kaan v. UNNISSA Oudh 378 
Power of attorney. Ben Partnership 179 
Practice. Begs Privy Council 867 

Appeal — Powers of | Appellate Court — 


Whether can re-hear case on facts. 

An Appellate Oourt, which is a Court of Appeal 
on facts as well as law, sothat the appeal is a 
re-hearing, may haveto consi whether thers are 
not such.sarrounding facta asmake it impossible to 
accept the finding of the |Judge. Huoxumoranp 
SARUPOHAND v, Hanspas Handi 875 PC 

Costa--Suit by mortgagee— Personal decree 
Jor costs against non-mortgagar if can be passed. 

‘Courts have a discretion to pass a personal decrees 
for costs against a pomon who is & non-mortgagor, in 
& guit on mortga y the mo e. TALUK Boargp 
CHIDAMBARAM V. VARADESESHA-TYBNGAR Mad. 784 

Costs—Unsuccessful defendant when can be 
. ordsred to pay directly costs of successful 
defendant. 

Ina suit against sev defendants. who are 
reasonably joined as parties, the Oourt has 
jorisdiction in a proper case to brder the unsuccessful 
defendant directly to pay the costs of the 
successful defendant. KuprammaL v, M.& 8. M, Ry. 
Oo., LTD. & CORPORATION oF RAB Mad.270 

Court assuming there {s going to be appeal 
one evading definite onclustons — Attitude 


An attitude of mind Si appears to -result 

















in the evasion of a definite statement:.of conclusions 
either on questions of fact or of law and one 
which seems to assume that & matter of course 
there is bound to be an appdalto higher authority 
and therefore it is unnecessary for the trial Judge 
to go out of his way to give a careful and definite 
decision should be deprecated) ANIL Kumar BHATTA- 
OHARYA Y, CORPORATION OF C TTA Cal. 91 
Evidence—Appeal in execution—Appellate 

Oourt refusing” to ider document filed in 
evious execution but not |before it—Legality of. 
execution ofa decree passed against the estate 

of a father, a house was attadhed and the son raised 
an objection that he was the owner ofthe house and 
not the father. The objection being dismissed, he 
filed an appeal, In appeal the son placed reliance 


on & documentof mutation | in favour ofthe son 


which was claimed to include the house in dispute 
and which had been placed bn the record aes 
vious proceedings relating ta the execution of the 
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decree but was not before the executing Oourt in the 
present execution. The lower Appellate Court dec- 
‘lined to look into this document: 

Held, that the refusal of the lower Appellate Oourt 
to consider the effect of the mutation on the presant 
dispute was not justified. NABI BAKHBH v IDA 

; Lah. 320 
Findings of fact by Township Judges— 

Whether have same weight as findings of county 

Court Judges or High Oourt Judges in England. 

Per Baguley, ./.—Finding of fact in cases tried 
either by the High Court in England or by the 
Oounty Courts, Courts which are epee over by 
members of the Bar of proved ability who ‘have 
had years of experience before they are appointed 
in the same way that Judges of this Courj are 
appointed have got to be dealt with on different 
lines from findings of fact arrived at, perhaps, by 
Township Jud in Burma who may be appointed 
almost direct from the University. These Judges 
have not always the experience nor perhaps the 
ability of County Court Judges or High Oourt 
Jadges, and their decisions on points of fact or the 
credibility of evidence can never be regarded as 
having the same weight as findings of the High 
Oourt or County Court Judges. MUHAMMAD HAJEN 
VALLI MOHAMED V. VEDNATA BINGA Rang. 725 
Full Bench—Motion to refer matter to Full 
Bench—It must come normally from Judges and not 


pon Counsel. 

er Roberts, O. J.—The motion made to reler a 
matter toa Full Bench should normally come from the 
they find that they are 
fettered by a decision in s vious case which ap- 
pears to them to require further consideration, When 
the suthorities upon a proposition of law are plain 
and straightforward, it isnot for Counsel to argue, 
what isin effectan appeal against an authoritative 
decided case, by Ka aan the Bench to adopt the 
machinery laid down by means of which a Full Bench 








hearing can be obtained. A.B. Noa: v. B, B. Nuoar 


Rang. 186 
Judgment—Oontents of—Question of fact— 
Second Court's view ts final. 

It isnot incumbent upon the ape Gourt to 
repeat in extenso the arguments the trial Judge 
which it accepts. But the party is entitled to a 
considered opinion of the appellate tribunal. It ‘1s 
not the first Court's view but that of the second 
Court that is final ifthe question is one of ‘fact, 
GUTTA VRNKAYYA Vi PUNYA MURTAULA ‘VENEATA 
RAATTAMA Mad, 669 
- Misjoinder—Surplusage of plaintifs—Sut, 


competency of. a 

The fact that there is a surplusage of plaintiffs 
would not make the suit incompetent, WARYAM SINGH 
v.IntazaMiA (COMMITTEE, GURDWARA GURU GOBIND 
BINGH Lah. 328 
————New plea—Plea of limitation depending on 

evidence—Wahether can be raised for first time in 








the determination ofa plea of Limitation 
depends upon evidence, it will not be enteitained 
for the frst time in appeal. Rama Nann v. NAND 
KISHORA Lah. 837 
Presentation—Discretion of Court or officer 
appointed toaccept application presented beyond 
s—Presentation of application to proper 
beyond Court hours—Application accepted 
—Presentation, tf proper—Ratification by Court, 
if necessary—Uivil Procedure: Code (Act V of 1908), | 
AST, r. 10, j 





we 
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It is in the discretion of the Judge or the officer 
appointed in that behalf to accept an. application 
or refuse to do so, and if the discretion is 
exercised in favour of litigant who um 
fortonately could not approach the Court or the 
officer appointed in that behalf during the usnal 
Court hours but did manage to approach him on the 
last day oflimitation and prevailed upon him to 
accept the presentation onthat day, it could not be 
said thatthe discretion was not properly exercised. 

Where an execution application is presented to the 
Deputy Olerk of Oourt who is an officer appointed to 
receive such applications, beyond office hours on the 
Jast day of limitation and is accepted by him, the 
presentation is proper and valid. In such a case 
the ratification by the Judge for such presentation 
is not? necessary.  KISANLAL Ram Niwas MABWADI v. 
NARARN og 597 
Procedure— High . Court (Lah.) Rules and 
Orders, Vol. I, Chap. II-O, Para 5—Nature of 
Rules—Rules not in accordance with statute law 
—Thetr authority—Para. 5, re-drafting, necessity 


of. 

The Rules and Orders framed by the Lahore High 
Gourt are only executive directions for the guidance of 
Subordinate Courts prepared in the office-of the ma 
Court, and if occasionally by oversight it should 
happen that these rules are not in ance with 
the statute law then they have no authority and the 
text of the statute must be followed. GnrvLam 
MuHAMMWAD sAn y. DAID HUSSAIN Suan Lah. 734 

Quantum of damages — Findings as to, by 
trial Court—Interference in appeal, propriety of. 

Per Stone, O. J. and Pollock, J.—An Appellate Court 
should be slow to interfere with the finding as to 
‘the quantum of damages made by the trial Oourt, 

unless the trial Oourt gone wrong in fixing the 
basis upon which the figure is founded. Szorrrary or 
Stars FOR [NDIA IN Oovunom p. RUKHMANIBAI 

: Nag. 401 


—- Record—-Document as translated on record— 
` Court must rely on it. 

The High Court must rely upon the docament as 
translated, the translation appearing in the record 


of the. case. AMRIT Narayan Sinas ø. Barats 
PANDEY 














; Pat 779 
: ~~ Relief — Tabedari tenure — Defendant 
cutting earth from bank of tank — Proper relief— 


- Whether action tn trespass or for possession. 

Where the dispossession alleged against the defen-. 
dant was that he cut earth from the bank of atank 
which was the subject-matter of the tabedari tenure, 
that does not give rise to an action for possession but 
to an action in trespass against the defendant in 
which the plaintiff would recover damages and in 
which the question of title would be gone into. Tv 
-have a decree for possession, is not an appropriate 

remedy. Naran BINGE y. Barzunts BiNGu Pat.168 
—Stay of suit- Punjab — Buit on mortgage— 
Contract by mortgagee to purchase part of mortgaged 
riy tn consideration of mortgage debt al! 
defendant — Suit by defendant for “specific 
pe. on contract, pending mortgage autt~ 
est course held was to stay mortgage suit till 
decision of suit for specific performance. 

The plaintiff brought a suit against the defendant 
for the recovery of certain amount on the footing of 
two mortgages. The main plea taken by the deka: 
. dant was that the plaintiff by a letter, entered into an 

agreement with him for the parchasæ ofa part of 
the mortgaged property, the consideration of which 
-would have wipediout the mortgage debt, and as he 





GENERAL INDEX 


leged ; 


* Q 
Ixrv 
Practice—concld. 


had ‘failed to abide by the contract, he could not main- * 
tain the present suit. The defendant brought a suit 
for specific performance of the contract. This suit 
was instituted while the appeal in the first soit was 
pending in the High Court. It was stayed pending 
the decision ofthe appeal. When, however, the mort- 
gags suit was remanded for trial on the merits, the 
trial. Jude ordered that thesnit for specific per- 
formance should be stayed as the issue involved in 
it was the same as the issue involved in the mortgage 
suit: 

: Held, that although in the Punjab the Transfer of 
Property Act is notin force, its principles were 
usually applied but as there were also decisions that 
the broad principles of equity and good conscience 
should be followed in preference to rules laid down 
in Transfer of Property Act, the best course was to 
stay the mortgage suit till the decision of the defen- 
dant's suit for specific performance. KARTAR SINGH 
Beni 9. Dinea Snag Lah. 14 


Precedents — Duty of lower Court to follow 
decisions of its own High Court in preference to 
that other High Court. ` 
Muneif is not entitled to prefer the decisions of 

other High Oourts even by Full Benches to a decision 

of a Division Bench of his High Court. Lana Mistry 

v, GANESH MISTRY Pat. 769 


‘Pre-emption—Right of— Nature of—Enforcement 


e right of deri tae is a very weak right. 
It interferes with the dom of contract and is 
opposed toa progreasive state of society. It can, 
therefore, be enforced only ifit is clearly establish- 
ed. Durga Sines v. Gwar Durr Josut All. 897 
Suit for—Vendor and vendee, tf can plead 
pa nature of sale. 

he mere faot ofthe institution of a suit for pro- 
emption by a person believing the sale to be genuine 
cannot estop the vendor and the vendee from plead- 
ing and proving the real nature ofthe transaction, 
though the Oourt in determining the question of 
costs must necessarily take into consideration the 
fact that the blame for the institution of the suit 
must rest on the shoulders of the vendor and the 
vendee as they were parties to a fictitious transac- 
tion, DoraaSinas v. Girwar Dutr dosnt All. 897 


Presidency Towns Insolvency Act (Ill of 1909) 
88. 2 (b), 9,11—Foreigner, when can be adjudged 
insoleent tn British India—Act of insolvency must 
be committed during Ais personal residence in 
British India. 

A person cannot be treated as being a debtor with- 
in the meaning of the Presidency Towns Insolvency 
a unless he is either .a subject of British India, 
or has committed or suffered within British India 
an act of insolvency. Therefore, aforeigner, not 
committing any act of insolvency during hie personal 
residence in British India cannot be adjudged in- 
solvent by a Oout in British India. 

A foreigner not personally residing in Bombay but 
carrying on business through his agent or agents in 
Bombay within a year of the presentation of the 
petition for an adjudication order; does not become a 
debtor within the meaning of the Presidency Towns 
Insolvency Act, even where his goods ale seized in 
Bombay in execution of a decree, since he is not, when ° 
his goods are seized, within the jurisdiction of the 
Bombay High Oourt. Bombay High Oourt, 
therefore, has no jurisdiction to grant a declaration 
of insolvency againstfhim. GANBSH NARAYAN ONEARMAL 
v, PRATAPGIRII NARSINGIRJI Bom. 361 
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; 8. 31—Order under— sf released 
rom their bond. 
here an order unders.31,; Presidency Towns 
Insolvency Act is passed, the trustees are released 
from their bond. Inre A.K. 
88. 43, 23—Act by ingolvent subsequent to 
discharge—V alidity— Discharge, if san be revoked 
—Discharge conditional on e being passed in 
favour of Official Assigned for all proved debts 
granted — One of creditors | subsequently waiving 
claims to debt in insolvency nnd advancing loan to 
insolvent — Insolvent an surety executing 
promissory note for original debt with interest — 
Agreement held valid and) with consideration— 
Agreement not against Act or public policy. 
` Unders. 43, Presidency Towns Insolvency Act, it 
is the duty of the discharged insolvent to assist the 
Official Assignee in the realization of his property, 
but this does not mean that acts done by him sub- 
sequent to his discharge are rendered thereby invalid 
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Subsequently one of 

to waive all his claim 
ficial Assignee as a 

and advance certain 
t The insolvent and 
teda promissory note 
original debt with in- 
ney in a suit by the 


the scheduled creditors agree 
to the sum due from the 
oreditor in the insolvency 
amount of loan to the insoly 
another person as surety exe 
infavour of the creditor fo 
terest from the date of insol 
creditor on the promissory no 
Heid, that the plaintiff 
judice the rights of other 
and independent contract (after discharge had taken 
place) secured for himself; a more advantageous 
position by reason of his readiness to advance to 
the insolvent a further substantial sum. Accordingly 
the agreement entered inta between the plaintiff 
and the insolvent was valid and enforesable. It was 
impossible to say here that any part of the considera- 
tion for the promissory notes in suit was ofsuch a 
nature that, if permitted, fit would defeat the pro- 
visions of the Presidency Towns Insolvency Act. It 
was equally impossible to regard such consideration 
agopposed to public policy. HASRIM ISMAIL Doorty 
v. OHOTALAL Rang. 863 
9.49 (D (a)—‘Debt due to Orown or local 
authority’, meaning of. 
The expression “a debt due to the Orown or to any 
local authority” includes nbt only a debt which had 
-become due to the Crown but also a debt which is 
provable within the meaning of s, 46 (3), Presidency 
Towns InsolvencyAct It meansa provable demand 
which the Orown has against the insolvent, whether 
euch demand has become provable or notand whe- 
ther it isin point of law /strictly a debt or not. 
Seorprary OF Stats v OFFIGIAL AgsIGNER 
Press Emergency Powers Act (XXIII of 1931 
88 2(6), 18— Leaflet containing references to evente 
in Spain—Public exhorted to make themselves free 
—DLeaflet held news-sheet 
A leaflet in question purpo 
tion to the publicto strive for freedom. Matters of 
historical importance werg referred. It also stated 
that an agrarian revolution was coming. Then, 
again, it is said: The invincible desire of the 
nation for the attainment |of independence did not 


bo 


did not seek to pre- 
editors, but bya new 





sd to be an exhorta- 
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weaken.......... ooo — “The people, disabled and dying 
through famine, flood and starvation are again 
waking up. The invincible desire for the attainmen 
of independence is making the whole country restive 
even to-day thousands of young men and women 
without trial are passing the moments that are not 
in their control behind the prison walls”. In conalu- 
sion happening in Spain, from which 8 moral was 
sought tobe drawn was expressly referred to: ; 

Held, that the matters contained in the leaflet 
could be described as news inthe sense of informa- 
tion on definite events of topical interest SHAMSUL 
HUDA v EMPEROR Cal 393 
—— 8, 18 — Persons distributing unauthorised 

news-sheet—No connection with persons responsible 

jor preparation and nting of news sheet— 

Punishment — Oriminal trial — Misjoinder*-One 

trial of such persons-~Re-trial, when proper. 

Persons who merely help in distributing unautho- 
rised newsa-sheet in public meetings should not be 
punished as severely as those who actually help in 
the preparation of the news-sheet, when no connec- 
tion between them from before is shown. 

Per Henderson, J.Such persons ehould not be 
tried together And wherethere has been such a 
misjoinder by their joint trial, but the accused do 
not desire the harassment ofa new trial, the Court 
would not be justified in ordering a new trial, 
SHAMSUL HUDA v, EMPEROR Oal. 393 
Principal and agent—Contract by brother to mort- 

gage property of sister under authority from her 

—Oontract signed by brother in his own name— 

Body of contract describing him as ‘authorised agent 

and elder brother'—Brother held was not personally 

liable under contract. s 

Where a person signs a contract in his own name 
without any qualification, he is prima facie to be 
deemed to be contracting personally; and in order 
to prevent the liability from attaching to himself, 
is must appear from the document that he did not 
intend to bind himself as principal 

The defendant, holding 8 power-of-attorney from 
his sister executed in favour of the plaintiff an 
agreement to give a mortgs in respect of his 
sister's property, in consideration of Rs. 240 received 
by him (defendant) on the date of the agreement. 
The agreement was signed by the defendant in his 
own name but in the body of the contract he was 
described as ‘an authorised agent and elder brother’ 
of his sister: 

Held, that the description ‘authorized agent of his 
sister’ should be held to exclude the personal lia- 
bility of the defendant and the description ‘elder 
brother’ did not militate against such view. Mookan 
Seevar v Motiayya SERVAL Mad 799 
Principai and surety—Discharge of surety— Parties 

‘entering compromrse—Surety, tf discharged—Oom- 

plicated arrangements not in contemplatton of 

surety entered into—New terms quite 
reasonable requirements of settlement, imported 

Surety is discharged. 

The mere entering into a compromise decree 
by the parties would not necessarily discharge the 
surety: But wherea complicated arrangement is 
entered into which could not have bean within the 
contemplation of the surety, and new terms sare 
imported, which are quite outside the reasonable 
Eeu o ofa settlement by consent, the earety 
willbe discharged. Mayanor v. K. R. R. M. Raman 
OHBTTYAR i Rang. 915 
Privy Councll. Sm Decree . 288 
———Criminal appeal—Special leave granted— 


N 
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Privy Councli—concld., 
Jurisdiction, if can be invoked on subsidiary 


matters, ea 

The Judicial Committes of the Privy Oounoil 
will not review or interfere with the course of 
criminal p ings unless it is shown by a 
disregard of the forms of legal process or by 
some violation of the principles of natural justice 
or otherwise, substantial and grave injustice has 
been done. In other words the Judicial Oom- 
mittee is not a Court of Oriminal Appeal. These 
ordinary rules limiting the exercise of thia juris- 
diction do not cease to apply, even where special 
leave to appeal has been on one point and 
the party wants to take recourse to the jurisdiction 
of the Judicial Oommittes on subsidiary points 

[But the further points having been argued their 
Lordships shortly dealt with them.| BABULAL 
OsAUKHANI t, EMPEROR 1PC 
Practice — Concurrent findings of fact— 

Priy Council, interference by. 

In a case of concurrent findings of fact, where 
the whole question is one of fact, it is not the prac- 
tice of the Privy Council to go behind those findings. 
_ It may be that, in exceptional oases, where it is 
clear that some serious injustice has or may be 
involved, the rule may be departed from, but that is 
so only if the most unusual circumstances. The rule 
is one which obviously it is of the utmost import- 
anceto maintain, because the Board of the Privy 
Oouncil does not sit for the purpose of re-opening 
findings of fact in which the Courts below have con- 
curred. Natav LAL y. OR OF BUDAUN 

867 PO 

Promissory note—Hndorsement—Managing member 
of Hindu family executing pro-note— Remedy of 
endorsee against co-executant co-parceners— 

Endorsement transferring instrument as well as 

debt and complying with stamp law—Sutt against 

co-executant, repeals of — Negotiable 

Instruments Act (XXVI of 1881), s. 50— Endorse- 

ment transfers ordinarily property in instrument 

- and not debt— Debt, when transferred—Position of 

assignee of debt—Transfer of y Act (IV of 

1882), Chap. VIII — Privileges of endorses under 

Negotiable Instruments Act. 

The indorses of a promissory note executed 
by the managing member of a Hindu . family 
is limited to his remedy on the note, - unless 
the indorsement is so worded as to transfer the debt 
as well and the stamp law is complied with. 
Therefore in the case of an ordinary endorsement the 
indorsee cannot sue the non-executant co-parceners 
= the ground of their liability under the Hindu 

aw. 

‘Per Varadachariar, J.—In his capacity as assignee 
of the debt, the transferee will be groverned by the 
principles laid down in Ohap VIII, Transfer of Pro- 
perty Act, and will not be entitled to all the privileges 
of an endorses under the Negotiable Instruments Act. 
Section 137 must be deemed to exclude these princi- 
ples in the case of negotiable instraments only to the 
extent that they are dealt with and are soughtto be 
enforced as such instruments. MARUTHAMUTSU NAIOKBR 
v. KALIR Bapsoa Rowrase . Mad. 577 FB 
Promissory note in name of benamidar— 
Oreditor's suit on original constderation—Maker's 
liabilsty to holder stiil in tact—Suu, if can be 
moiniained—Payment to discharge maker, whom 
should be made—Absence of holder in sutt by 
credttor on original consideration — Maker's 


liability, i7 discharged by — Estoppel— 
. Negotiable Instruments Ah SEPT of 1881), 3. 78, 








" 
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As arule a creditor may always gue for the origi-, 
nal consideration if the pro-note isnot paid, provid- 
ed there are no circumstances which keep intact the 
liability of the maker under the pro-note. A debtor 
cannot be-made to pay twice. It would bea very 
good defence to say that unless he has been dis- 
charged by the holder ofthe instrament he is not 
bound to pay. Payment of the amount das on a pro- 
missory note in order to discharge the maker must 
be made to the holder of the instrument though he 
may be a benamidar. So long as that isnot done 
the liability of the maker continues. Where the 
holder of the note is a party to the suit but he has 
not appeared in the suit his conduct in the suit 
cannot bring about discharge of his makers’ liabili- 
ty under the note by raising estoppel against him 
ag the only method of discharge is indicated ins, 78, 
Negotiable Instruments Act, and there can be no 
estoppel against the provisions ofa statute. SREB 
Kristo JANA v, BITANATH Bara Oal. 340 
Provinclal Insolvency Act (V of 1920), 8. 4— 

Alienation by ‘insolvent declared void on ground 

A e anana transfer by alienee—Valt- 

aty OF. aa z NT 

When" an alienation by an insolvent is deslared 
void under.s' 4; Provincial Insolvency Act, on the 
ground of fraud, a subsequent transfer made by the 
alienee is also void and cannot stand, Davi Das o. 
MANOBAR LAL Lah. 697 
88.4, 68— Attachment before judgment— 
Compromise decree—Attachment contested — Onus 

~—Purchase of kouse by decree-holder—Judgment- 

debtor adjudicated tnsolvent-—Sale by Receiver of 
house — Validity — Objection by decree-holder — 

Rejection of—Appeal, tf competent. 

The appellant filed a suit for recovery of money 
andattached the defendant N’s property before jadg- 
ment. A compromise decree was passed providing 
that till payment ofthe decretal amount the house 
should remain in attachment. Subsequently the de- 
fendant N mortgaged the house to one B. Later on the 
appellant got the house sold in execution and pur- 

sed it himself. Soon after N applied to be adju- 
dicated an insolvent and on his adjudication, the 
Receiver took possession of the house and gold it to 
B. Appellant's objection was rejected and his appeal 
dismissed. He filed a second appeal : 

Held, (4) thatthe investigation of the appellant’s 
objection must be deemed to be under s. 4, Provinaial 
Insolvency Act, though the Oourf was moved under 
s. 68 of that Act and appeal was competent; 

(44) that the attachment having been ordered and 
a report having bean submitted that the order had 
been complied with, ıt must be aesumed that there 
was a proper and subsisting attachment when the 
property was sold specially in view of the sub- 
seguent order that the attachment should be con- 
tinued, The burden would be on those who allege 
that a valid attachment had not taken place But 
even aussMing that no attachment took place, the 
sale of the property to the appellant in execution of 
a money decree even without attachment wag not a 
nullity. The appellant on production of his certifi- 
cate of sale was entitled to succeed as against the 
Official Receiver and consequently the latter was not 
competent to confer a title by saloon B. Mon Ras 
y. OFFICIAL REGBIVBR Lah. 668, 
s. 6 (c) Sur Provincial Insolvenoy Act, 
1320, s. 24 (3) 61 

8. 21 (1). Sza Stamp Act, 1899, Sch. 1, 
87 FB 











Arts. 40.and 57 l 5 
—— _88, 24 (2), 6 (c)=Creditor filing petition— 
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, Debtor not examined — Subsequent proceedings, 
whether tnvalid—Fraudulent preference—Held on 
fasts that the act amounted to fraudulent 
preference. 

The object of s. 24 (2), Provincial Insolvency Act, 
is to obtain information atas early a stage as possible 
of the property and the whole conduct of the debtor 
in relation to the insolvency proceedings, and failure 
to examine the debtor when the petition is presented 
by a creditor does not invalidate the subsequent 

roceedings unless it can be shown that the debtor 
hae been prejudiced by the omission. Where the 
debtor filesa written statementand gives evidence on 
his behalf, he obviously is not in any way prejudiced. 

An insolvent sold a house to wW and L for an 
ostensible consideration of Rs, 3,861 due on a promis- 
sory note for Ra. 3,843, At that time he owned fields 
which had been previously mortgaged and have been 
subsequently foreclosed. The only other property 
left to him was not worth more than about Ra 3,000 
and he had admitted debts amounting to about 
Rs, 10,000. There was no satisfactory evidence to 
show that any pressure was brought to bear on 


m: ' 
Held, that the dominent motive was to prefer his 

ereditors W and L and that therefore thesale to them 

was snact of fraudulent preference within the mean- 

ingofs.6(c)ofthe Act. SITARAM BAJIRAO BHALERAO 

v. AMBUT Rao Nag. 61 

mang 8. 27, 43—Time for application for dis- 
charge, if can be extended after its expiry but before 
order of annulment. 

Though the provisions of s 43 of the Provincial 
Insolvency Act are mandatory, still the annulment 
of adjudication does not occuras a matter of course, 
but has to bethe subject of a specific order of the 
Court; in other words it does not operate asan 
automatic annulment on the failure of the debtor 
to apply for a discharge. A Oourt has, therefore, 
jurisdiction to extend the time originally fixed under 
e, 27 of the Provincial Insolvency Act, for an applica- 
tion by the debtor for discharge, after the expiry of 
that time but before an order of annulment is passed 
under s 48 of the Provincial Insolvency Act. FAZAL 
Azim p. UMANATH Bux Sina Oudh 607 F B 
s, 2B (2),\5)—Tenancy holding in respect of 

which rent decree is passed—Such holding, if vests 

in Oficial Receiver— Decree-holder, if can take 
out ejectment proceedings in execution against 
tnsolvent. 

The tenancy holding in respect of which the dec- 
ree for arrears of rent has been obtained by decree- 
holder is not property which vests in the Official 
Receiver. As the tenancy holding is not a ead 
with which the Insolvency Oourt or the Official Re- 
ceiver can deal, there can be no bar to the taking 
out of the ejectment proceedings in execution of his 
decree for arrears of rent by the decree-holder 
against the insolvent. KABHI Nata Rao Joshi v. 

URTA All 892 
--8, 28 (5) — Occupancy rights under a. 6, 

Punjab Tenancy Act (XVI of 1887), whether vest 

in Recetver—Duami rights, when vest in him. 

Occupancy rights under s. 6, Funjab Tenancy Act, 

do not vest in the Oourt or in the Receiver under 

s. 28, Provincial Insolvency Act. The duami rights 

can vest in the Official Receiver only if they are 

occupancy rights under e. 5, Tenancy Act, or are 

rights held under some peculiar tenure, outside the 

„Act, andare liable to attachment or sale in execu- 
‘tion of a decree or order of a Court. Sosnan BINGH 
v. OFPIOLL RROHIVAB, BABIKAUPURA Lah. 983 
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~ B, 41-—Discharge— Conditional discharge— 
Order topay a fixed proportion of debt—Legaltty 
6f— Proper order to be passed. 
here an insolvent was granted a discharge on 
condition that he should pay eight annas in 
the rupee to his scheduled creditors, the Gourt hold- 
ing that he was not entitled to an absolute discharge 
on two grounds, t.¢, that he has not kept proper 
books of account and on a previous occasion he had 
made a composition with his creditors: 

Held, that a condition that tbe insolvent 
should pay a fixed proportion of the debts without 
regard to his income or his property could not be 
imposed and hence the condition that he ehould pay 
eight annas in therupee could not be sustained; but 
the proper order to pass would be one asking him to 
pay a proportion of his monthly income for a fixed: 
period and that any property acquired by him dur- 
ing this period shall also vest in the Official 
Receiver, Ganga RAM v, AMAR Nata Lah. 878 (b) 
——- 8, 43. Bega Provincial Insolvency Act, 1920, 

a, 27 607 FB 
m8, 68. Sa Provincial Insolvency Act, 1920, 

a. 4 668 





8. 75—Right of appeal ulated by 8. Th 
Whether governed by O. XLVII, r. 7, Civil: 
- Procedure Gode (Act V of 1908). ii 

The provisions of the Code of Civil Procedure sre 
made applicable to insolvency proceedings bys. 5, 
Provincial Insolvency Act; but those provisions are 
subject to the provisions of the Insolvency Act. 
Consequently when the right of appeal is expressly 
regulated by s 75, Provincial Insolvency Act, it 
should not be taken to be cover by the provisions 
of O. XLVI, r. 7, Civil Procedure Oode. BRER 
SINGH v. PIRA BISHAN Lat-Suras BRAN Lah, 857 
mm §, JB Proved debt'— Debt included in 

schedule in petition for insolvency—Debt ts not 

“oroved"” but at most “provable”. 

he debt is not proved under the Provincial In- 
solvency Act, by its mere inclusion in the schedule 
of debts filed by the insolvent along witb his insol- 
vency petition. Such a debt as this isat the most 
debt “provable” in the insolvency. VELAGALRTI 
VEBRAYYA v. KANDEPU NARASIMHYARAO Mad. 480 
Provincial Smali Cause Courts Act (IX of 

1887), 8. 25—Parties, if can appeal on points -of 

law —High Court, when shall interfere 

Section 25, Provincial Small Cause Courts Act, 
ought not to be construed as giving the parties a 
right of appealon points of law The object of 
s. 25 isto enable the High Court tosee that there 
has been no miscarriage of justice, that the decision 
was given according to law. Wherever the Court 
comes to the conclusion that the unsuccessful 
has not had a proper trial according to law, then 
the Court can interfere. Bat, the Oourt ought not to 
interfere merely because it thinks that possibly the 
Judge who heard the case may have arrived at a 
conclusion which the High Court would not have 
arrived at. BELL & Oo, LTD. v. WAMAN HEMRAJ 

Bom.1004 
— 8, 25—Trial Court deciding only ong 
issuce—No decree or order passed—High Court, if 

can take action under s. 25. 

The High Court ean only act under s. 25, Provin- 
cial Small Cause Courts Act, where a deoree or 
order hae been pnssed. Where the trial Court 
only tries the issues of limitation and no decree or 
order has. been made in the case, the High Court 
cannot proceed under s. 25. S. Q. BAKTHAVATAALU 
NAIDU v, Sanam MoniorpaLity Mad. 960 
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Sch. |, Art. 35 (J) ~ Application under 
0. XXI, r. 58, Civil Procedure Code (Act V of 1908), 
dismissed —~Subsequent suit decreed and property 
released—Action for interest on amount which 
by order of Court plaintifs were forced to deposit 
pending zuit under O. XXI, r. 68—Action held one 
for trespass—Interest could not be recovered by way 
of damages—~Small Cause Court has no jurisdistion 
—No objection— Effect. "n 
The plaintifis had made an application under 

O. XXI, r. 58 of the Code of Civil ‘Procedure for 

release of their property which had been attached 

‘by the defendants. Having failed in that case, they 

-brought a suit in which they succeeded and the 

property was released from attachment. Thereupon 

the plaintiffs brought an -action in Small Oause 

‘Court, the substantial portion of their claim being 

for interest on an amount which by an order of the 

Court they had been forced: to deposit pending the 

dis of their euit:under O. XXI, r. 63: 

eld, that the interest could not be recoverable by 
way of damages 

Held, also, that it was an action for trespass 
under Art. 35 (A), and, therefore, tha jurisdiction of 
the Small Oause Oourt was ousted. The fact that 
the partiés did not take the objection aa regards 
Jurisdiction might, in certain circumstances, incline 
the High Court to refuse to exercise its distretion in 
‘favour of the petitioners ; but the case here was so 
clear as to show that in any event the Judge had 
no jurisdiction, that that principle does not apply. 
Ramat Manton 6. Goran MAHTON Pat. 144 
Public Gambling .Act (ill of 1867), 8. 13— 

Money found at time of gambling—-Money produced 

in Court—I} can be co ted—Criminal Procedure 

Code(Act V of 1898), 2 517. 

Section 13, Public Gambling Act, does not justify 
the seizure of money. Money is not an instrument 
of gaming within the meaning of that section. In 
so far ag the Public Gambling Act is concerned, the 





Magistrate has no authority to confiscate this money. 


But he has thie authority ander the provisions of 

a. 517, Oriminal Procedure Code, where it has been 

produced before the Court. BALLU BINGE v. anes 
3 

8.13—Unenclosed grove, few paces away 

from public pathway—No interference with access 

of public—Accused found gambling in such place 

—Accused having no connection with grove— €, 

keld public place. 

Where the accused were found gambling on the 
edge of a grove a few paces away from a public 
pathway and there was nothing to show that the 
place where they were, was enclosed in any way or 
that the public were, usually excluded from it or 
that the accused had any connection with the owners 
of it, or had any right to fruit or tree in it: 

Held, that the place was a public place within 
the meaning of a. 13, Public Gambling Act. It is 
common Knowledge that ordinarily these groves in 
Indian villages are open to anybody . to sit in. 
There is normally no interference with anybo 
who wishes to have access toa grove of this kin 
BALLU BINGH m, EMPEROR All. 556 
Punjab Courts Act (V! of 1918),s. 39 (3). Ben 

Junediction 139 
8 41 (3)—Hvidence of custom not produced 

by either party—Riwaj-i-am not produced—Court 
. relying on presumption only — Oertijficate, if 

necessary. 

Where neither party has led any evidence what- 
eyer, oral or documentary, bearing on the point in 
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issue and no copy of the riwaj-t-am of the village 
or tribe is exhibited at the trial, nor is any refer- 
ence made to it or to the published riwaj-i-am 
of. the District before the trisl Court, and the 
Qourt relies solely on presumption, the case does 
not fall within the restrictive provisions of s 41, 
cL 3, Punjab Oourts Act and no certificate is ne- 
UGIA Became Nex MUHAMMAD Lah 708 
—8.41(3)—Question whether custom giving 
right to reverstoner to challenge alienation extends 

to involuntary sales also is one of legal principle 

—Second appeal involving such question, if com- 

. petent without certificate. 

‘The question as to whether the custom giving 
right to reversioner to challenge the alienation made 
without consideration and necessity extends to 
involontary sales aswell as voluntary sales is one 
of legal principle and a second appeal involving 





such question is competent without a cortificate 
under s. 41 -(3) of the jab Oourts Act. Onanpa 
Sines v. GANdoo MAL Lah. 993 (a) 


Punjab Court of Wards Act (Il 011903), ss, 26, 
31 (3)—Decree against Court of Wards—Hxecution 
—Oertificate that claim was notified under 8. 26, 
whether essential—S§. 31 (3), whether applies to 
execution of decresagainst Court of Wards. 
Where in execution of a decree obtained against 

the Court of Wards, no cartificate that the claim was 

notified under s. 26, was taken and filed in the exe- 
cution Oourt : 
Held, that the absence of certificate was not fatal 
to the maintenance of the exscution application : 
Held, also (obiter) that s. 31 (3), applies only when 
the decree was against the ward and not when it 
was against the Court of Wards Raunm GHANI v. 
Court or Warps, Prorpgary PIR Jayanian Saag 





32, 31(3)—8. 33 di sy ns 
88, . 92, scope and interpretation 
—Suit" én i Ss whether includes execution 


proceedings. 

Section 82, Punjab Oourtof Wards Act, nowhere 
uses the words ‘execution proceedings’. It merely 
prohibits the bringing or maintenance ofa suit in 
respect ofany claim which has not been notified or 
to get aside or modify the order ofa Deputy Oom- 
missioner- fixing adate for the payment of such 
claim or regulating the manner in which the claim 
has to be satisfied. On a reading of the ss, 31 and 32, 
together it is clear that the Legislature intended to 
make a distinction between ‘suits’ and ‘execution 

rocesdings’, and, therefore, the expression ‘suits’ 
hae ‘been used inthe ordinary reatricted sense and 
does not include ‘execution proceedings’. RAHRM 
GHANI v. Court oF Warps, Propsaty PIR JAHANIAN 
SHAH Lah. 485 
Punjab Exọlse Act (| of 1914), s. 58 (2) (d) 

— Rules by N-W. F. P, R 30—Bottles arriving in 

morning—They may be entered in register any time 

Pa dik 

Under r. 30, the entry of bottles in the register 
may be made at any time during the day, when the 
bottles arrive inthe morning. Birta Rau L. Parra 

v. WMPBEROR Pesh 531 
8. 58 (2) (d) —Rules under—Rules by Local 
Government of N-W. F. P 3, permitting 
transport of foreign liquor free of restrictions 
— Restrictions placed by Revenue Commissioner by 
Notification No. 4-Hac, of January 5, 1917, held 
ultra vires—R. 50, by Local Government —Form 
L 17—Licensee, if bound to put labels on bottles of 
methylated spirit when they are tn transit. 4 
The Local Government of N.-W. F. Province hav- 





angan 
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“ing exempted the import, export or transport of 
oreign liquor from all restrictions by r. 3 published 
under Notification No. 753-Exc, dated November 13, 
1916, r. 3, framed by Revenue Commissioner under 
Notifieaticn No 4-Exo. dated January 5, 1917, placing 
restrictions on the transport of foreign liquor is 
lira vires and the breach of this rule cannot be 
punished, 

License in Form L.17, under r. 50 of Notification 
under s. 58 (2) (d), Punjab Excise Act, deals only with 
the sale of the denatured spirit in the premises 
which is specified in it and it is, therefore, only logical 
to hold that the bottles when exposed for sale on the 

remises are required to bear the prescribed labels, 

here is nothing in the rules to indicate that a licenses 
isbound toput the labels on the bottles when they 
are in trangit, vis, when he sends them from one 
lace to another or when they are kept in quarters 
hind the shops. Bura Ram L. Parra RAM y. Exe 


PHROR Pesh. 531 
Punjab Excise Manual, Vol. ||, r. 27—Ezception 
under—Licensee's power to allow another to conduct - 


sale of liquor—Such person selling without license 

—Oontract of purchase of liquor made by him, if 

unlawful. 

Under the exception to r. 87 (Vol. Il ofthe Punjab 
Excise Manual, Chap. 5.39, p. 19) it is permissible 
for the licensee of a Bar to allow another’ person 
to conduct sales without previously submitting his 
name to the Collector for approval. Therefore, such 
a person as the contractor of the Bar can sell liquor to 

raons Visiting the Bar, and it cannot be said that 

is contract for the parchase of liquor was unlawful on 
the ground that he did not hold a license to sell 
retail liquor. L. P. Verma v, DYER Meaxin 
TES, LYD. Lah. 65 
Punjab Land Revenue Act (XVII of 1887), 5.117 

—Jurisdiction—Civtl and Revenue ourts— 

Partition proceeding—Question of title — Revenue 

Officer may decide it as Civil Court ormay refer 

it to Civil Court—Revenue Officer not deciding it 

as Oivil Court but only expressing opinion on 
arestion of tttle—Party asked toestablish title in 

ivil Court within 60 days of order—Civil Court, 
if has jurisdiction — Limitation for such Buit, 
whether extends beyond 60 days. 

When a question as to title of the land to be 
partitioned is raised during partition proceedings 

‘ the Revenue Officer may either decide the question of 
title himself as a Oivil Court or refer the matter to 
a Oivil Court for decision. If thore was no plaint, 
there was no written statement, no issues were struck 
—in a word, there were no formal proceedings and 
the Revenue Officer expresses an opinion that the 
title of a party is ill-founded and orders thata suit 
in QOivil Court for establishing title may be institut- 
ed within 60 ‘days, the Revenue Officer does not 

roceed asa Oivil Oourt and hence his direction to 
odge a civil suit still stands and the Civil Court has 
jurisdiction to decide the suit 

And even if such a suit to establish title is 
not filed within 60 days of the order of the Revenue 
Court, it may be lodged at any time within limita- 
tion, even after the partition is completed. GaunaM 
MUHAMMAD Baan v. SAID Hussain S. Au Lah. 734 
Punjab Municipal Act (Il! of 1911), s. 188—Scope 

of—Octrot, levy of —Levy of octrot on animals 

brought into town for slaughter authorizad—Octrot 
on animals already slaughtered—Whether can be 
levied—Refund of octroi recovered illegally. 

Section 188 (g), Punjab Municipal Act, is purely 
_permissive, It doesnot presume that octroi on animals 
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can only be levied on entry into the Municipality. 
If the Oommittes is entitled to charge octroi on 
animals brought into the town for slaughter but 
not on animals gang in the town either born 
there or not brought therefor slaughter, it can rea- 
lise ootroi on animals already slaughtered at the 
shops of licensed butchers, where there is no Muni- 
apa slaughter house. 

here 1s no warrant for the proposition that it 
would not bein accordance with law for the Gom- 
mittee to grant a refund on any article except that 
exported. ABDUL QADIR y. MUNIOIPAL QOMMIPTEE, 
GUJRAT Lah, 54 


Punjab Pre-emptlon Act (1 of 1913), s. 3— 
Question whether property forms part of village or 
urban immovable property — Whether question of 

law—Dete, mination of question—F'inding of fact 

avpeal, if lies 

Although the question whether a property is vil- 
lage immovable property or urban immovable prop- 
erty within the definition in s. 3, Punjab Pre-emp- 
tion Act, is one oflaw, the determination of the ques- 
tion wholly depends on a finding of fact and the 
legal definition necessarily follows from this finding 
of fact. Oonsequently no second appeal lies on the 

question. Ram Rup v. Daur Sinca “ Lah. 186 


Punjab Regulation of Accounts Act (| of 
1930)—Admisston by debtor on back of notices, 
that statement of account ts correct~—Oreditor, if 
absolved from keeping accounts and sending notices 
in prescribed form. 

The object of the Punjab Regulationof Accounts 
Act, is to ensure that the accounts are keptin a 
clear and intelligible manner and that the notices 
of the balance dus arealso sent in a similar manner 
so as tobe easily intelligible to the debtor. A 
mere admission by a debtor on the back of the 
notices thatthe statement of account is correct oan- 
not absolve the creditor from his responsibility for 


uwi 


keeping accounts and sending notices in the pre- 


scribed form. Truok OBAND v. Moaammap Kvan 
F Lan. 980 
Punjab Tenancy Act (AVI of.1887), 8. 6. Ben 

Provincial Insolvency Act, 1920, s. 28 (5) 953 
s8 50, 77 (3) (g)—Applicability — Land 

owned by number of persons jointly—Landlord - 

means all co-owners collectively. 

Section 77 (3)(g), and s 50, Punjab Tenancy Ac 
relate to suits between the ‘landlord’ and ‘tenant’ and in 
cases where the land ig owned by a number or persons 
jointly, ‘landlord’ in these sections means all the 
co-owners Collectively. 80 where an occupancy ten- 
ant brings a suit for recovery of possession more 
than one year after forcible dispossession, by some 
of the co-sharer landlords, and it is not shown that 
all the landlords acted collectively, s 50 is not ap- 
plicable and the suit 18 governed by Limitation 





Act, and is not barred. The jurisdiction of the 
Civil Oourt also is not barred. MUGHLI v. LADHA 
Man Lah. 176 


——--—-8, 77 (3) (8) and (I)—Scope and appli- 
cabtlity —Transfer. of land by occupancy tenant 
to landlord on condition to receve annual payment 
-Landlord recovering rent from hie tenants—On 
landlord's death his son refusing payment—Sutt by 
occupancy tenant for possession in Revenue Court 
—If instituted inproper Court. 

Ssction 77 (3) (g) and (4), Punjab Tenancy Act, cover 
all conceivable causes of litigation between a land- 
lord and his tenant qua tenant, An ex-tenant in 


that capacity can look for no relief outside the 
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Revenue Courts. This principle would apply even 
if the tenant is out of possession. 

An occupancy tenant transferred his land to the 
landlord on condition that the landlord should pay 
to him certain amount annually on account of the 
occupancy rights and himself get the rent from the 
tenants whom he might name The occupancy ten- 
ant received the amount in the landlord’s Lifetime 
but on his death his son refused to pay. The 
occupancy tenant was not in physical possession of 
the land and the actual tenants were not cultivat- 
ing under him He instituted a suit in Revenue 
Court to recover rent and possession of land: 

Held, thatthe suit was rightly instituted in the 
Revenue Oourt as it was by a tenant -to establish 
a claim to a right of occupancy. Though the ten- 
ant was not in physical possession, he was in juris- 
tio possession of the land and the landlord became 
his tenant when the land was transferred to him, 
The constructive possession of the tenant could not 
be ssid to have come to an end when the rent ceas- 
ed to be paid. Dasaupat Ram y, AJMER BINGE 


Lah. 847 
Rangoon Hackney Carrlages Act (IV of 1917), 
88. 4, 23-—License— Granting of—Commissioner 


of Police, tf has unfettered discretion to grant or 
refuse license—S, 23, rules under, R. (1)—~ Rule, 
if ultra vires—Oommissioner of Poltce, if can 
make rules—Breach of suchrule, if entails action 
- similar to penal breach. - 
- Bection 4, Rangoon Hackney Oarriages Act, gives 
the Commissioner of Polica an unfettered discretion 
to grant or refuse a license If it had béen intended 
by the Legislature that ıt was to be obligatory upon 
the Commissioner of Police to grant license 10 every 
case, there would have been a section in the Act to 


say 90. - , 

Obiter (per Roberts, C. J)—When one looks at 
the objects of the Act, “for the regulation and 
control of hackney carriages and rickshaws 
in Rangoon", and when one sees that by s. 23, 
the Local Government may make rules from 
time to time for carrying these objects into effect, 
there is nothing ultra vires in r.l so made by them. 
This rule does not give the Commissioner of Police 
power to make rules still less to make general orders, 
the breach of which isto be tieated as though they 
were breaches of a penal enactment. But the rule 
is unnecessary since its terms are implicit in the 
wording of s. 4 of the Act. Oxpwan GENG OHAN v. 
COMMISSIONER oF Pontos, RANGOON Rang. 161 
Recelver—Lermission to make Receiver party to 

sutt—When should be granted—Test of. 

-- On the application for permission to make the 
Receiver a party to the suit, it is open tothe Oourt 
toconsider the quastion on its merits. But the object 
of appointing a Receiver is notto keep a third party 
out of possession who may be entitled to possession, 
and the Court will readily give leave to sue its Re- 
_ Giver if satisfied that there is a case to be tried, 
- 80 that the claim of the third party may be tried in 
*“the presence of the Receiver. ln such a case not to 
make the Reosiver a party to, the suit may lead 
to the conflict of jurisdiction. The test in such a case 
is whether the property in the hands .of the Receiver 
is going to be affected. Laksamr NARAYAN MAHATO 9. 
BAOHINDRA Nata MUKUARJEB Cal. 584 
Powers of — Acknowledgment by—Sutt for 
dwsolutton of partnership—Defendant partner ap- 

pointed Lecetver with consent of pianti to 

realize assets, to pay debis and to do other. actsa— 
- Such Recewer, tf has power. to make acknowledg- 
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ment of partnership debt—Such acknowledgments, 

if save time against other partner, — 

In a suit for dissolution of partnership, the defen- 
dant partner was appointed Receiver for collecting 
the assets due to the partnership from other and for 
payment of the debts due to others and to do other 
acts and to this the plaintiff partner agreed. During 
the course of the office of such Receiver a creditor 
pressed for payment on ground that the debt would 
be barred by limitation and the Receiver made an 
acknowledgment of the debt due to partnership to 
prevent the creditor ae filing a sa and to avoid 
unnecessary expense to partnership: | Mr 

Held, that the order appointing Receiver distinctly 
authorised the Receiver to make payments of the debts 
due to others by the firm and it was certainly within 
the scope of his authority to make acknowledgment 
on behalf of partnership though the effect of it might 
be to stop the statute of limitation from running. Such 
acknowledgment, therefore, saved the sult of the 
creditor from being barred even against the other 


j : APALI KRISANAYYA v. Kaza BBETHA- 
anan = Mad. 22 
Record of Righta—Certain person entered as owner 


of land—Presumption of ownershtp. 

here isa presumption of ownership to & land of 
@ person who has been entered in the revenue re- 
cords ‘as an owner e ta eda how- 
e IN HABAN DAS 
ever, 18 rebuttable. cae v ETT 
___.-— Presumption of correctness attaches to entry 

dis rebuttable. eas 

The presumption of correctness attaches to the 
entry inthe Record of Rigats and to nothing else. 
The statement in that entry is a Gal 
that the occupancy rights arose under & 
will be bared when the kabultyat is produced and 
the rights are shown not to have come into existence 
by reason of that kabuliyat. KABIR aa A 2 
Maxzto . at. 
Registration. Ses Transfer of Property Act, Lp 


- B. 117 f [e 
stration Act (XVI of 1908), 8 17— Declare”, 
ede of —Deed by person, declaring that certatn 
purchase made by him was benami for his brother 
who was the real purchaser and owner--Held, deed 
admissible without registration to prove the benam1 

: ro chase. : | 
ajana Aka in s, 17 of the Registration Act 
is to be taken inthe same sense 8&8 the words ‘create, 
assign, etc. used in the same section, that is as im- 
plying a definite change of legal relation to the pro- 
perty by an expression of will embodied in the docu- 
mentreteriedto. It implies a declaration of will not 
a mere statement of fact. Where a document written 
by a person that 8 certain property purchased by 
him was benams for his brother and declaring that 
his brother was the real purchaser and owner ci the 
game, and that his brother has been in 10n and 
enjoyment the.eol, what it really does 19 to acknow- 
ledge that the execatant never did have any title, 
that the purchase was benams and has been followed by 
the actual possession of the real purchaser and a 
exercise by him of the rights of a fall owner. it 
clearly comes Within the description of a document 


_which amounts merely to an admission of a pie-exist- 


i and does not operate to create 
e Ag admissible in aa though 
unregistered, to show who the 168] purchaser wae. 
ere Kuan v, QAMARUNNISSA | Oudh 378 
8.17 ()— Endorsement tm mortgage, deed 
has ceased to have any right— 





had 
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°" ‘Effect of — Whether requires registration — 
Eztraneous evidence of contents — Admrsethiltty— 
Doctrine of part performance, 17 apples. e 
A mortgage deed contained an endorsement as fol- 
lows: " Received Rs. 1,200-0-0 
Totaram Jawahailalji tLe total being made up of 
Rs. 943 14-0 due on this mortgage deedin all and 
Rs. 2586-2-0 cn account of the mortgage debt of 
November 8, 19:6. I have now ceased to have any 
Tight tofield-No 172 under the mortgage deed.” - 
~ Held, that in so far as the endorsement purported 


to extinguish the moitgagé of Survey No. 173,. 


it eau registration. sh f 

-Held, also that the- document itself was intended by 
the parties, to embody- the actual release and no 
éther evidence could be given of its terms 

Held, further, the doctrine ‘uf part performance did 
nat apply as the parties acted on the strength of the 
éndorsement and not onsome shadowy agreement for 
which no foundation was laid either in the pleadings 
or’ inthe evidenoe. - Thee was no force in this con- 
tention, while-it is essential for application of the 
pou a wtitten agreement is necessary and.even 

efore that a definite agreement, specific in its terma, 
to which the actings of the parties could be unmis- 
takably referred, was essential -ToTaram v. Haris- 
OHANDRA ` E Nag. 7 
- =- 8. 17- (1)— Receipt merely. acknowledging 

payment—W hether falls within 8.17 (D). 

A receipt which merely acknowledges payment and 
refers to the payment 8s a naked fact does. not 
fall within s. 17 (1) of the Registration Act unless the 
fact 18 referied to as a consideration. fora contractual 
engagement whereby the-intérest -created -by_.the 
principal registered instrument is limited or extin- 
guished. _ToTaram v. HARISOHANDRA-- Nag. 7 
—~_——-8; 17 (2) (vI)—Compromtse decree granting 
| oscupancy right unregistered— Admissibility.. 
` A compromise decree granting ocodpancy rights is 
inadmissible if unregistered. Under s 17 (2) (i, 
Registration Act, only those decrees dre excinded 
which partake the character of the documents men- 
‘tioned under cle. (b) and (e) of sùb-s. (1). BABIKA 
‘Quai BUDAGAR v. BHUTNATA BANERIRA— Pat. 200 

- 8.17 (2) (vI)—Scope, > < eo nn 

Section 17, sub-a, (2) (vt), Registration Act, does 
‘tot exempt from registration documents coming 
within s, 17 (1) (d). BIBuUTI Bausan PAL OHAUDHURY 
v. Maya DaBY ee -` Oal. 790 
7 88. "17 (2) (VD, 29, 32—Decree on com- 
. promise relating to ‘tmmovable - property. worth 

more than Rs. 100 not subject-matter of sutt— 

True copy of decree, tf can be presented for 
. registration. : ; 

- A decree or order adjusting the claim of the judg- 
‘Ment-creditor in execution ot his decree, whereby a 
chaige is created in favour of the judgment-creditor 
onimmovable property of the - value of more than 
Rs, 100 and which property is not the subject-matter 
in suit, may not be sent to “the Registrar for regis- 
‘tration, but a copy of such decree or order can be 
accepted for registration. There is nothing in the 
Registration Act which would prevent any party from 
applying that a true copy of the decree or order 
should be sent to the Registrar for being registered. 
VINAYAK PANDURANGRAO Dusarv. Parsappa LAxMANNA 
_ BIRADAR Bom. 954 
8. 25—Sub-Regisirar registering document 
four months old—Reg:stration, if good 

The Registration Officer, who is merely -a Buk- 
Registrar, ie not empowered to extend the time be- 
yond the standard four months(a power which is 
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only vested in the Registrar himself under s. 25, 
Registration Act), and has no jurisdiction to proceed _ 
with the registration of the document which ia 
already four months old. Such a registration, 18 
aw Nyt Mav. Ma E Tin Rang. 490 
ss. 29, 32. Sse REGISTRATION Aor, 1908, 
B 17 (2) (vi 954. 
ss. 33,35, 28—LEzecutant executing deed 

on his own behalf and on behalf of another as 

his general attorney —Admisston of ezecution— 

“Production of power-of-attorney, +f necessary— 

Document registered only against ezecutani— 

Registration, whether against the other ulso — 

Several persons executing document— Presentation 

to SubRegistrar where portion of property t8 

situate — Registration refused against owner of 
said part—Original presentation, if invalid— 

Property, tf fictittously entered—Question whether 

parties intended to commit fraud on law of regis- 

tration wone of fact. 

Where a person executes a deed on his own behalf 
and also on behalf of another as his general attorney, 
admission by executant of the execution is enough 
so far as he himself and the other sre concerned, 
lt is unnecessary for him to produce any power-ct- 
attorney. Similarly the Sub-Registrar need not 
look, at that powe:-of-attorney for purposee of re- 
gistration - : 

Where such a document is registered only against 
the executant and not against the other on the 
ground that the power-ofattorney held by the exe- 
cutant does not comply with s. 33, Registration Act, 
the document is registered against the executant so 
far as his individual right is concerned, and can- 
not be deemed to have been registered eo far as his 
vicarious right is concerned. 

It is only the act ofthe parties that has got: -to 
be considered, and if the parties themselves intend- 
ed to perpetrate a fraud: onthe law of registration, 
then matter assumes a different complexion, but 
if on account of any action of the Sub-Registrar 
certain consequences flow, the -act of presentation 
itself will not be invalid, So where many persons 
execute a document and present it before a- Bub- 
Registrar within whose jurisdiction a part of the 
pro comprised in the document is situated but 
the Sub-Registrar refuses to register it as against 
the executant owing the said part, the fact that 
because of this refusal the deed does not operate upon 
that part, has no effect on the original question of Bub- 
Registrar's jurisdiction. 

In such s case the portion ofthe property cannot 
be said to have been fictitiously entered im the 
document inorder to give jurisdiction to the parti- 
cular Sub-Registrar, ii the document relates to that 
portion of the property for effective purpose of en- 
joyment or use.. | 

The question whether the parties intended to 
commit a fraud on the law of iegistration is a ques- 
tion of fact, and like eve:y other question of fact, it 
has got to be pleaded and proved. 

It is quite true that an srrangement, before it can 
be called a deed of family settlement should princi- 
pally sim at settling either the disputes of the family 
or preserving the family property or should aim at 
the peace or security of the family or the honour of 
the family, but it does not follow therefrom that if 
over and above achieving the objects mentioned 
above, certain other disputes with strangers— dis- 








.putes which are intimately connected with membere 


of the family—are also settled, the document goes 
out ofthe domain of a family arrangement, An 
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arrangement in which strangers are included will 
have the same binding effect on members of 
the family so far as it deala with family matters as 
a family arrangement strictly so-called. SULTAN 
AHMAD Kuan v, BIBAJUL Haque - All. 738 
——-——-8. 34— Registrar extending time under 8. 34 
- Bho not signed by him but by Sub-Regtstrar— 
ect. 

It is more pro for the District Registrar when 
he makes an order extending time under s.3i, Re- 
gistration Act, to sign it himself; but where euch an 
order is signed for him by the Sub-Registrar, the 
effect of this order cannot be regarded as Invalid be- 
cause the District Sub-Registrar signed it for him. 
THAKUR PRASAD MARWARI v. CHAMAN Ram MARWARI 

Pat. 385 

t88, 36, 77—Process served on executants not 

in prescribed form—Whether prejudices right to 
bring suit, tf registration ts ee ie 

The Sub-Registrar when moved to issue process 
under s. 36 of the Registration Act, ought to apply 
to the prescribed Local Court for issue of a sum- 
mons; but the fact that he does not take the proper 
steps to secure the attendance of the defendants can- 
not, in any way, prejudice the right of the 
plaintiffs to institute a suit under sa. 77, Registra- 
tion Act, when registration is r . THAKUR 
Prasan Marwari v. Onaman Ram Marwari Pat. 385 
8 47—Burden of proof—Vendee's 
establish right to attached property—Ezecution of 








registered deed — Oonsideration and possession ` 


d—Onus to prove sale was bogus and collusive. 

ere ina suit by a vendee to establish a right to 

the attached pro 

tration of the sale-deed, consideration and possession 

by him and that he was not a party toand has no 

knowledge of the fraud of the vendor, the onus of proof 

that the sale was bogus, fraudulent and collusive is 

on the attaching creditor. OnamraT Rao E 
og 3 

8. 47—Deed of baimokasa tn respect of 

certain property—Deed requiring regisiration— 

Property attached after erecution of deed but 

before its registration—Deed held prevailed against 

attachment. 

Where a deed of baimokasa in respect of certain prop- 
terty is executed which required registration,but before 
it could be registered, the property is attached and 
the deed is subsequently registered, as the doou- 
ment when registered takes effect from the date of 
execution, it prevails ainst the attachment. 
Farrvazuppin Kuan v ZAHUR BIBI Pat. 372 
8. 77, Sas Registration Act, 1908, s. 36 oe 
Religlous endowment—Management—Celebration 

of festival on grand scale—It cannot be regarded 

as unreasonable or extravagant and involving 
breach of trust or negligence—Trustee has to do his 
duty according to hts best judgment. 

The expenditure on festivals in temples by trustees 








should not be wholly guided by considerations - 


similar to expendituie by guardians for minors’ 
-- necessaiies or benefit. Festivalsand other ceremonies 
conducted in honour of God cannot be regarded as 
being similar to necessaries in the case of minors ; 
80 long asthe temple endowment can stand the 
strain, the celebration of a festival cna gran scale 
cannot be regarded as boing unreasonable or extra- 
vagant, and the conduct of such a festival in sucha 
manner by a trustees or manager ehould not be re- 
garded as a breach of trust or negligence. He has 
- only to do his duty according to the best of his 
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Religious Endowment-—ccheld. 
judgment and to the satisfaction of the Wore Dp 


- Whose contributions add to the income of 


temple. R. KRISANASWAMI [YENGAR Y. KALLALAGAR 
DEVASTANAM MADURA Mad 166 
Temple Commitiee and trustee—Powers of— 
Budget allotment by Committee—Truatee exceeding 
allotment—Purposes binding on temple—Trustee, 
if bound to make good excess amount apent—Trustee, 
if in position of guardian of minor. | À 
There isno doubt that the temple committee have 
the power of general- superintendence over the en- 
dowments for the purpose of sesing that the endow- 
ments are appropriated for the purpose for which 
they were granted. They have also the power of 
appointing trustees or managers and of calling for 
accounts from them and ecratinize the accounts. 
It may be they also possess the power of calling for 
budgets every year and of passing them with or 
without modification. The mere ex g of the 
budget allotments by the trustee or manager is not 
in itsel? a sufficient ground for compelling the 
trustes or manager to make good the excess amount 
spent by him though fora purpose binding on the 
temple. R. KpissNaswaMi IYENGAR V. GAR 
DEVASTANAM MADURA Mad. 166 
Res judicata. 
r ai Oivil Procedure Code, 1908, O. XXI, r. 103 eG 
Bra Mortgage 345 
Constructive—Former suit for posscsston— 
Defendants successfully clatming exclusive posses- 
sion as heirs—Subsequent suit for joint possession 
of same property as co-sharer is barred—Civil 
Procedure Code (Act V of 1908), 8. 11, Expl. IV. 
Where in a previous suit the plaintiff claimed 
certain property and the defendants set up an ex- 
clusive claim to the possession of the property as 
devolved upon them as heirs an the suit was 
dismissed, a subsequent suit by the plaintiff against 
tha game defendants claiming the joint possession 
of the same property as co-sharer is barred by 
res judicata under s. 1l, ExpL IV, Oivil Procedure 
Oode as the plaintiff ought to have asserted his 
title as a co-sharer in the alternative in the pre- 
vious suit in answer to the exclusive claim put 
forward by the defendants. ABDUL Masio Kuan v. 
ABDUL ALIM KHAN a Nag. 777 
Mortgage suit—Appliatron for making decree 
final—Judgment-debtor alleging pay ment—Objection 
disallowed and decree made final—No appeal but 
suit by judgment-debtor for declaration that he had 
made payments and, therefore, decree could not be 
executed — Question of payment, whether res 
jadicata—Declaratton that decree could not be 
executed, ve barred under s. 47, Civil Procedure 
Gode (Act V of 1903)—Oause of action — Payment 
made, how could be recovered. DENE 
In 8 mortgage suit no payment which is made 
out of Gourt, whether or not it be certified under 
O XXI, r. 2, Oivil Procedure Code can be taken into 
consideration at the time of passing the final decrees. 
In a mortgage suit, on an application by the dec- 
ree-holders for final decree, the judgment-debtor ob- 
jected that he had made payments in satisfaction of 
the debt. The Court disallowed the objection and 
passed the final decree. In a suit by the judgment- 
debtor that he had made payments and hence the | 
ot be execu : 
ET Court dealing with the final decree 
could not consider the payment and, therefore, the 








Land 


‘ question of the payment of money was not governed 


by resjudicata. 2 -. --- - . 


‘paid under mistake. 
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. Held, also that the declaration that the decree 
should not be executed was barred by s 47, Oivil 
Procedure Code : 

Heid, further that if the payment had been 
actually made, the jandgment-debtor had prima facie 
cause of action to recover it as asuit for money 
Has GUL v. Gorr Oxanp 

Pesh. 295 

— Principle of, applicability —W hether governs 

case where matter is same and kas been previously 

decided by competent Court but former Court is 
not competent to iry subsequent suit. 

The principle of res judicata governs cases where 
the matter in issue is the same and has been pre- 
viously decided by a competent Oourt. For in- 
stance, when a Court has exclusive jurisdiction to 
try any matter, its decision on that point will 
operate as rea judicata. Oonsequently, when a Oourt 
having jurisdiction to decide a point has decided 
it, the decision will operate as res judicata when 
the same matter arises in another suit, though 
the former Court was nót competent to try the 
subsequent snit. JSAWAR Darr OHURAMANI V GENERAL 
AssURANOR Sooruty, LFD. Lah. 761 
Revision— High Court, pan of—Wrongly trying 

original sutt on Smali Cause Side or acting converse- 

ty—But decree correct-—-Interference in 


INGH 





revision, 


poma of. , j 
he High Oourt isnot bound to interfere in revi- 
sion, where the District Munsif has wrongly 
tried an original suit on the Small Oause Bide 
or ee a has tried a Small Oause suit on 
the Original Side if the decree of the trial Court is 
correct. RAMATH KAPPALLI KELU KARUP v. M- 
BATH MADATHIL SUBRAMANIA AYYAR Mad. 125 
—— Summary imal— Interference by High Court, 
when pr Te 
Ordinarily the High Oourt should not interfere 
in revision in a case tried summarily in which a 


` relatively small fine has been imposed, bat where 


there has been such confusion in the minds of the 
Magistrates and in consequence in the mind of the 
accused as to the offence with which the accused 
has been tried and charged, it should do so 
OHOITHRAM MENGHRAJ v, EMPEROR Sind 685 
—Wrong interpretation on 8. 30—Income Taz 

Act given and judgment-debtor refused relief— 

Interference in revision. 

Where thelower Court wrongly interprets s. 30 
and comes to the conclusion that that relief could 
not be granted, the Oourt acts with materia] 
irregularity and therefore the High Oourt 
can interfere in revision. ABDUL Noor v. Bars 
Mogan SARAN All. 659 
Riwa}-l-am—Later riwaj-i em, value of. 

The later riwaj-t-am must carry more weight than 
the previous one and this is on the ground that ori- 
ginally a statement of custom in the riwaji-am is 
enforveable only during the currency of the settle- 
ment HWaAZAL Din v. CHARAN Das Lah, 306 
Sale of Goods Act (Ill of 1930), 8. 39 (2)—Mere 

delivery of goods to carrter— Whether entities seller 

to claim from buyer price of goods sent to him— 

Requisstes for such claim. 

Having regard to sub-s. (2) 
Goods Act, 1t is clear that the seller cannot claim a 





` decres against the buyer unless he can establish 


that he has placed the consignee of the goods in 
a position to claim delivery thereof from the carrier. 
A delivery to the carrier would be tantamount to a 
delivery tothe purchaser only if thisis done. The 
mere delivery to 8 carrier without taking a receipt 
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from him and: without intimating his name to the 
consignee or without sending the receipt taken from 
the carrier to the consignee would not entitle the 
seller to claim the price of the goods from the pur- 
chaser It ia only .on proof of these two matters in 
addition to the delivery ofthe goods to the carrier 
that the seller can claim a decree against the buyer. 
This, of couree, would not be the case if the carrier 
be the nominee of the purchaser in which case the 
mere proof of delivery of the goods to such a carrier 
would entitle the seller to cluim the price of the 
goode from the purchaser. Fiem NARAIN SINGA- Tear 

INGH v Fira Torsi Ram-Suras Parkash Lah.932 
Scheme—No condition that manager would be liable 

to removal on fatlure to perform condttions— 

Mismanagement—Manager, if can be remoted by 

means of application for execution. : 

In the absence of & provision in the conditions 
of management thatthe manager would be Liable 
to beremoved on his failure to perform the 
conditions, action cannot be taken to remove him 
even on proof of his mismanagement by means of 
an application for execution. Oma SHANKER Das v. 
Brona Das Mau Ant Lah. 574 
Second appeal—Decree of lower Court, when can 

be set aside. 

The High Court in second appeal cannot seaside the 
decree of the lower Appellate Oourt unless it can be 
shown that that decree was wrong Ouampr Bar v. 
PBAREY LAL All. 254 
New plea—No conceivable defence nor any 

ground of fact or law to meet it —Whether can be 

raised for first time tn second appeal. 

Where though a ground of claim is new and was 
not put forward in any of thetwo Coarts below but 
no conceivable defence can be put forward by the 
other party, nor can that party possibly meet iton 
any ground of fact or law, it should be allowed to be 
raised even at the stage of second appeal Ram Kumar 
v MAHPAL SINGH All, 292 
Questions of fact—Appellate Court neither 

considering evidence nor giving party benefit of 

statutory presumption— Finding of fact, if binding 
in second appeal. 

Where ina case the Appellate Court while dealing 
with the question of possession of the disputed lands 
did not at all take into consideration all the evidence 
in the case on which the lower Court rehed in sup- 
port of its finding that the defendants were in posses- 
sion of the disputed lands at the time oi the final 
publication of the Recordof Right and had not also 
given the defendants the benefit of the statutory 
presumption under s 103-B, Bengal Tenancy Act: 

Held, that the finding of the Appellate Oourt 
regarding the possession of the disputed lands waa 
not binding in second appeal. AYES A KHANUM vy. 
COMMISSIONERS FOR Tt E Port oF OxnITTAGONG er 

al. 


Question of fact—If can be challenged in 
second appeal. 

In second appeal it ie not open tothe appellant to 
challenge the finding on a question of fact which is 
supported by evidence, however weak. RAM Anuar 
MISIE v. JaGnoo MISIR All 82 
Question whether inference from facta is 

legally justified, tf can be considered in second 

i ipeul—Appticabeliey where evtdence is directed 

to prove fraud. 

Where certain facts are found and an inference 
is drawn from the facts so found, itis opento the 
Court in gecond appeal to consider whether ag a 
matter of law euch inference is justified by the facts 
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found. Whether the evidence is directed to prove 
fraud or conspiracy, the principle will equally ap- 
ply because that principle applies to all circumstan- 
tial evidence and amounts simply to this, that the 
inference drawn from such evidence must be one 
which necessarily flows from it. Narain PANDE v, 
Gaya Rat Pat. 388 
Sentence. Bes Penal Code, 1860, s. 302 803 
Shipping. Ses Oarriers 564 
Sikh Gurdwaras Act (VIII of 1925), ss. 7, 10 (3) 

—Notification under s. 10 (38) —Whether con- 

clusive proof of right, title or interest tn property 

tn dispute of party named therein. 

The only thing that the notification under sub-s. 3 
of s 10, Sikh Gurdwaras Act, can prove is the simple 
fact that no clam waa made in respect of any right, 

_title*’or interest specified in the notification under 
B 7,and no more. It is not conclusive proof of the 
right, title or interest of the party named therein in 
the property concerned. Baca bINGH y, IMAM Din 
Lah. 543 
- 8, 8—Held, dharamaala Sree Granth Sakib 





of Shahabad was a Sikh Dharamsala and not 
dast Dera. 
Held, thet although Udasis 1ead the Granth 


Sahib and the scripture is kept in most Udasi 
Deras, fhe evidence indicated that the institution 
dharumeala Sree Granth Sahib of MShahabad, 
though its servitors were Udasi Sadhs was not 
an Udasi Dera or College but the ordinary Sikh 
village Dharamsala where the travellers were 
accommodated andthe Granth recited by the Udasi 
Sadh in charge. Kam KISHEN Das v, SHIROMANI 
GURDWARA PABBANDHAK CoMMITTEB, AM 

Lah, 712 





to file petition under. 

In order to qualify. a pereon to present a petition 
under s. 8, Sikh Gurdwaras Act, it is not necessary 
that he should have been appointed before January 1, 
1920. The only requirement laid down in the Act is 
that the petitioner should be the holder of an office, 
the succession to which before January i, 1920, de- 
volved according to hereditary right or by nomination 
by the office-holder for the time being. Agsan SINGE 
v. HARBHAJAN Das Lah. 347 
8. 8— Succession from Guru to Chela~ Office 

Bat agit if hereditary office. 

here there is ample evidences wn the record to 
show that the succession to the institution in dis- 
pute has always beenfrom Guru to Chela, the office 
of the Mahant of the institution is a hereditary 
office. ARJAN BINGa v HARB: AJAN Das Lah. 347 
8, 16 — Originator of institu. ion Udast Faker 

—Institutton charitable and not religious— Granth 

Sahib read but rites inconsistent with Sikhism 

performed —Held, institution was Sikh 

institution within 3. 16 2). 

Where the originator of the institution was 
an Udasi Fakir, from its very inception it 
was a charitable institution rather than a reli- 
gious institution and it also appeared that the 
institution was a sort of cosmopolitan institution 
where people of all creeds and castes could assemble 
and take shelter, and although the Guru Granth 
Sahib was read, other rites performed were 
inconsistent with the Sikh religion, the institution 
was not a Sikh institution within the meaning of 
s. 16 (2), Sikh Gurdwaras Act. ARJAN BINGI v. 
HARBHAJAN DAS Lah, 347 
8.16 (2) (Iv;— Worshipper of- Sikh Guru 
blessed by him — His name mentioned in Stkh 








not 
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historical worke—Held, he was a Sikh saint and 

institution founded in his memory waa a Sikh 

Gurdwara 

Held, on facts, that a person who worshipped a 
Sikh Guru and who was blagsed by the Guru and 
was not only mentioned as a Sikh but who was 
described in most of the iraportant Sikh historical 
works, established that he wasa Sikh historical 

erson within the meaning of s 16 (2) (40), Sikh 

urdwaras Aot, and was & Sikh saint though his: 
followers were Udasis and an institution founded in 
his memory would bea Sikh Gurdwara. Brasw Das 
v. TARLOK SINGH Lah. 682 
8. 99—Notice of mecting—Whether should 
be in writing —Membera meeting together—Whether 
roves due notice 
he fact that the members of the Committee met 
shows that there was reasonable notice and that the 
members themselves combined together to meet. 
Such notice of meeting need not be in writing. 
WARYAM SING- v. INTAZAMIA QOMMITTEE, GURDWARA 
Gueu Gorp Smog Lah. 328 
8.103—Minuie book— Chairman, must sign 
it—Ohairman along with others signing it— 

Resoluticn whether illegal. 

According tos 103 ofthe Sikh Gurdwares Act, 
ony the Uhairman is compelled to sign the minute 
book, The fact that three other members sign it 
does not- make the resolution illegal as itis also 
signed bythe Ohairman. WARYAM BING | v INTAZAMIA 
OOMMITTHE, GURDWARA Guru GoBIND SING I 





Lah, 328 
8.103—Students’ exercise book, whether can 
orm minute book. 

t is nowhere defined inthe Actin what form or 
shape the minute book shall be and so a student's 
exercise book can form a minute book. WARYAM Sinau 
v. Lytazamia QOMMITIER GURDWARA GURU GOBIND 
Sines Lah, 328 
‘Specific Rellef Act (I of 1877), 88.14,15—Ss. 14, 

15, whether confined to case where liability to 

complete contract is due to legal defect. 

Sections 14 and 15, should not be confined to the 
case where the inability to complete. the contract 
is due to a legal defect such as want of title. HIRALAL 
LAOHMIRAM PARDBS-I 9. JANARDAN GOVIND NERLEKAR 

Bom. 75 

8s. 14, 15, 16—Vendor unable to transfer 
whole of property agreed to be sold~Purchoser 
held entitled to relief only if he agreed to buy 
remaining portion for stipulated consideration 

Ss 14, 15, 16, held not applicable. 

The owner cf four plots (a), (b), (c) and (d) 
agreed to sell plot (d) to B for Rs 2,000. 
Rs. 200 were paid as earnest Money and the bargain 
paper provided thatthe sale-deed was to ba execut- 
ed ım about a fortnight Later on, the owner agreed 
to sell all the four plots to the plaintiff for 
Rs. 7,000. The bargain paper recited that the prop- 
erties had been mortgaged to one P, that the ven- 
dor was to pay off the amount of the decree obtain- 
ed by the mortgagee and execate a sale-deed in the 

laintiffs favour within 15 days. There was are- 
terse to the pror agresment with B in that it 
would not be allowed to affect the plaintiff as B had 
not paid the balance of the price and taken sale- 
deed. B filed a suit for specific performance of agree 
ment to sell plot (d) to him and after some days 
the plaintiff filed a suit, praying that the vendor 
should be ordered to execute a sale-deed in favour of 
the plaintiff, that in case of failure to pay off the 
_amount-to Pthe mount of the mortgage dearee 
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should be kept aside and the balance, if any, 
ordered to be paid to the vendor that in case the 
vendor fails to execute the sale-deed a sale-deed 
may be ordered to be executed by the Oourt, and 
that if the Oourt finds that spscific performance 
cannot be granted in respect of some part, damages 
to that extent may be awarded to the plaintiff. In 
the suit filed by B a consent decree was passed 
which provided that the plaintiff was to receive 
Rs. 1,600 and execute a sale-deed in B's favour 
within li days. The plaintiff was unwilling to 


purchase plots (a, (b), (e) only without com- 
pensation for the vendor's inability to convey 
plot id) to him: 


Held, that the plaintiff had notica of the agree- 
ment with B and was, therefore, bound by it. The 
uestion whether the plaintiff was entitled to relief 
claimed by him depended on the application of 
ss. 14t0 17 of Specific Relief Act. By reason of 
the prior agreement with B, the vendor was just 
as much unable tocarry out the whole of his part 
of the original agreement within the meaning of 
as. 14 and 15, as if he had no legal title to plot No. (d) 
and as this plot did not bear only a small propor- 
tion to the whole, a. 14 had no application Since 
the plaintiff refused to pay the agreed price for 
plots, excluding the plot (dj), s. 15 did not ap- 
ply. As there was only one contract for all ths four 
plots, s. 16 also had no application. Nothing to 
the contrary had been shown against the ordinary 
presumption that it was an entire contract intend- 
ed tobe dealt with as a whole and not piecemeal 
HIRALAL LAO -MIBAM PARDHS.I v, JANARDAN Govinp 
NERLAKAR Bom. 75 
—— 8, 39— Principle of s.39—Mere speculation 
as to unknown or vague complication arising in 
future, if can bea ground of action. 

The relief as to cancellation of an instrument is 
founded upon the administration of the protective 
justice for fear that the instrument may be vexatious- 
ly or injuriously used by the defendant against the 

laintiff whenthe evidence to impeach it may be 


ost or that it may throw a cloud or suspicion over 


his title or interest. Section 39, Specific Relief Act, 
is based upon the same principle Mere speculation 
as. to unknown and vague complications arising in 
the future is hardly ay ground to take action 
under the section. JAKA Duta v. Bal JivI 4 

Bom 24 


~ 8, 42—Declaration suit for rights by person 
in possession — Court, tf can, after granting 
declaration, direct plaintiff to pay certain amount 
within certatn period and on failure, the suit shali 
ba dismissed. 


Where a plaintiff sues for possession and is foand 
by a Court to be entitled to it, ıt may nevertheless 
put the plaintiff on terms. A familiar instance of 
the exercise of such power is a suit in which the 
‘plaintiff sues for recovery of possession of property 
transferred by him under a void deed for considera- 
tion. It igs open to the Oourt to grant the relisf of 
possession on condition of the plaintiff restoring to 
the defendant any benefit that he derived under the 
void deed. Where, however, the plaintiff is in pos- 
session and does not stand in need of the assistance 
“of the Court to recover possession of property 
wrongly in possession of the defendant, there is no 
case forthe Court to put the plaintiff on terms. It 
is easily conceivable that the Court may provide by 
its decree that the plaintiff will not be entitled to 
take delivery of possession without fulfilling the 
conditions im by it; but wheres the Court 
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passes a declaratory decree, the imposition of acon- 
dition precedent is meaningless. Aftera decree has 
been passed and the plaintiff's right is declared, the 
plaintiff's object is achieved. Where the Oourt, after 
declaring the right of the plaintiff to the property 
claimed, goes on to diiect the plaintiff to pay a cer- 
tain sum of money within a certain time and to 
provide that on failure of payment being made with- 
in the time the plaintiff's suit shall be dismissed, it 
passes in effect, a foreclosure decree, which it has no 
power todo in a declaratory suit. Pzoot OHAND v. 
MANTIA All, 651 


————8, 42—Essentiala for relief under s. 42 

For a relief under s. 42 of the Specific Relief Act, 
following conditions should be satisfied. these are: (1) 
the plaintiff must be entitled toa legal character at the 
time of the suitor (2)toa right to property, (3) 
defendant should have denied these or be interested 
in denying this character or right, and (4) the plain- 
tiff should not be in a position to ask for relief con- 
sequential upon declaration sought. The third con- 
dition is important. Even if the plaintiff has a 
present existing interest, no cause of action accrues 
to him until there 18 some infringement or threatened 
infringement of his right, in other words, a cloud 
must be cast on his title beforehe can ask for its 
removal, He must allege and prove hostility on the 
part of the defendant, for no Oourt will move on merely 
speculative grounds. JAKA Doxa v. Bar Jivi 

Bom 24 

— —-— $, 42—Hindu widow surrendering her right 

in favour of reversioner who is party to 1t—Such 

reversioner, if can ask for declaration that 
surrender is void. 

Where a Hindu widow surrenders her rights in 
favour of a reversioner to which that reversioner isa 
party, such reversioner cannot ask for a declaration 
that the surrender is void. The principle is that 
&reversioner can question the acts of the Hindu 
widow without waiting for her death because evidence 
to show thatthe act was unauthorized may by lapse 
of time be not available for that purpose. Butit is 
obvious that the reversioner who complains of such 
acts must be a stranger to the acts themselves and not 
a party to them as ın this case A surrender 18 after 
all a kind of alienation and a reversioner who con- 
rents to an alienation by the widow is precluded from 
disputing the validity of the alienation though he 
may have recel no consideration for his consent, 
It is immaterıal ifthe alienation is by way of gift. 
The actual reversioner may avoid such a transaction 
onthe widow's death. JERA Dota v, Bat drvi 

Bom. 24 


-8 42—Suit by plaintif for declaration that 
decree in respect of property 13 not binding on him 
—Plaintiff not tn possesston—Nature of relief 
to be asked for. 

In a suitby a plaintiff who is out of possession, 
for a declaration that a certain decree in respect 
of certain property is not binding on him, 
the plaintiff should not confine his snjt to re 
quests for a mere declaration. If the defendants 
are in possession, he should ask for possession of 
his shaie and it they be not in possession, he 
should ask for an imjunction to prevent the 
defendants interfering with his rights in the pro- 
perty. SURESHOHANDRA JAMIBTRAM y. Bat IAHWARI 

Bom. 820 

Stamp Act (Il of 1899), ss. 29, 33, 44— 5, 29, 
applicabtltiy—-Document produced and tendered 
in evidence—Recovery of penalty is only under 
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8 44—Far recovery of such amount it must be 

included tn costs of decree. 

Beetion 29, Stamp Act, will only be applicable to 
a case where the document is not produced before the 
Court but when once the document has been pro- 
duced before the Court and tendered in evidence, the 
right of recovery is only by virtue of s. 44, Stamp 
Act. Butinorderto entitle the plaintiff toiecover 
under that section, the amount must have been in- 
cluded in the costs at the time of the passing of the 
decree, or else he has no right to institute any pro- 
ceeding in 1egard thereto CHUNDURI PANAKALA Rao v. 
PENUGONDA KuMARASWAKI Mad. 20 
8. 61—Document admitted in evidence and 

acted upon—Penalty not levied at timeof admtssion 

~~ Judgment deltrered— Court, if can re-open matter 
and impound document—Its admission, whether can 

be questioned tn proceedings under s. 61. 

Where a document is filed and proved, admitted in 
evidence andacted upon by the Court but at the 
time of the admission the Court has not chosen to 
levy any penalty and a judgment inthe suit is 
delivered, it is not open to the Uourt subsequently to 
re-open the matter and impound the document since 
after the Judgment the Oourt becomes functus officio. 
The admission of the document can only be called m 





question ina procesding under sg. 61, Stamp Act.. 


URBUNDURI PANAKALA Rao v. Panugonpa are 
m a 
~——-—-§ch.1, Arts. 40 and 57— Security bond 
executed under 3. 21 (1), Provincial Insolvency Act 
F of 1920; Aypothecatsng also immovable property— 
hether to be stamped under Art. 40 0r Art. 57, 
A security bond executed in pursuance of an 
order of the Court under s 2L (1), Provincial In- 
solvency Act hypothecating also immovable property, 
should be stamped under Art. 40 of sch. 1, and not 
under Art. 57 of Sch. L Stamp Act. ABUBAOKAR 
LABBAI y. O8INNAToO AMBI ROWTHER Mad. 587 FB 
Stay of suit. Ses Practice oe 14 
Step-In-ald. bes Limitation Act, 1908, Beh, L, 
: Art, 182 (5) i 
Subrogation. Sea Moitgage 188, 226 
Succession Act (XXXIX of 1925), 8. 67.- BEB 
- Will 5 2 687 
8 26 3 (6)}—Misappropriation and submission 
of untrue accounts by executor —Beneficiary shouid 
apply under a 203 (e) for revoking probate given to 
executor: 
. lf the beneficiary of the estate thinks that the exe- 
cutor has been misappropriating money and sub- 
mitting untrue accounts to the District Judge, it 18 
open to him to apply to the Oourt under s. 263 (e), 
Saccession Act to revoke the grant of probate to the 
executor on the ground that he has exhibited an 
account which is untrue in a materal respect. 
Promota Natu Dorra v. Gous Das Ma.aro 
Cal. 950 
8. 291 — Security — Oourt's discretion in 
taking security from executor — Interference by 
Appellate Court with that discretion., : 4 
Before granting probate the ordering of security to 
be furnished by the executor is purely a discre- 
tionary matter: the Uourt has power, if ıt wishes, to 
issue plobate without any security at all and when 
& discretion has bsen exercised in a judicial and 
reasonable manner,an Appellate Uourt should not 
interfere with the way in which it is exercised ua- 
less very strong reasons indeed are shown to per- 
suade the Court that the result is incorrect. ZoBBIDA 
Kyatoon v. MUHAMMAD ZAKARIA Rang 421 
poo 8, 297 —Revocatton of probate—Mortgage by 
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administrator after grant of probate — Subsequent 

revocation of probate—Mortgage, if becomes invaltd. 

There is nothing in the Probate and Administration 
Aot (sow Succession Act) to suggest that a grant either 
of probate or of letters of administration becomes on 
revocation void ab initio. 

Where therefore after the grant of the probate the 
administrator creates a mortgage, the mortgage 
does not become invalid merely on account of the 
subsequent revocation of the probate by the Court, 
A.B Ngoai v. B. B. Ngoatr ' Rang 186 
—- —— 8., 301— Wili creating trust-—-Trustees wrongly 

termed “executors —Suit to remove such persons— 

Civi} Procedure Code (Act V of 1908), s. 92. 

Where in a will cresting a trust, the trustees are 
wrongly termed as executors, & suit to remove such 
persons from their office does not lie unders. 301, 
Succession Act, but should be under s. 92" Civil Pro- 
cedure Oode. MAGANLAL PARIKSHAWALA v. SAMBON 
SuaLom AH. 890 
Sults Valuation Act (VII of 1887), 8. 8. Rep 


Court Fees Act, 1870, 8. 7 (at) (cc) 895 
Surety bond. Sass Deed 915 
Surrender. “Kas Hindu Law - < 24 
Tort — Defamation — Privilege — Person giving 


slanderous information regarding conduct of wife 
- of relation-— Information given to another relation 

—Injformation held privileged communication. 

- A communication made bona fide upon any subject- 

matter in which the communicating has an 
interest, or in reference to which he has, or honestly 
believes he has, a duty, is privileged, if made to a 
person having a corresponding interest or duty, 
although if contains criminatory matter which, with- 
ten this privilege, would be slanderous and action- 
able, 

Where A gave a near relation information by a 
letter which inthe absence of privilege would be 
slanderous, of the conduct of the wife ot B, another 
relation, as it was normally given in confidence 
though it was not so expressly stated in the -letter, 
the information -was. held naturally privileged, 





SURYANARAYANA Y. SITARAMAYAH Pat-642 
- Malicious Prosecution. Ses Malicious 
- Prosecution 388 


— ——Negligence— Erection of public latrines-by 
Corporation against compound wall of Railway 
Company— Duty of Company to keep wall in 
repatrs— Knowledge of danger to users of latrine if 
wall not kept in good condition —Wall not kept in 
proper repairs—It falling and killing users of 
latrine—Latrine wall itself in good conditsion— 
Held company was liable for damages but not 
Corporation., 

Whenever one person is by circumstances placed 
in such 8 position with regard to another that every 
one of ordinary sense who did think would at once 
recognise that if he did not use ordinary care aud 
the skill in his own conduct with regard to those 
circumstances, he would cause danger or injury to 
the person or property of the other, a duty arises to 
use ordinary careand skill to avoifl such danger. 

A Corporation constructed public latrinee against 
the compound wall of a Railway Uompany. lt was 
the duty of the Company to keep the wall in good 
condition and knew that the members of the public 
were using the latrines and also had knowledge that 
ifthe wall were not kept under proper repairs, 
danger to the users of the latrine would be 
occasioned. The Building Inspector of the Oompany 
had to inspect the wall as a part of his duty. The 
wall not having been kept in good condition, fell one 
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day causing the collapse of the latrine wall also and 
killed two persons using latrine. It was proved that 
thelatrine wall itself was in good condition. The 
widows of the deceased brought suits for damages 
against the Company and the UOorporation: 

Beld, the Railway Company owed a duty tothe 
lawful users of the latrine, including the two 
deceased, to take reasonable care to prevent its wall 
falling, In failing to remedy the defects and to 
keep the wall in a safe condition, they were guilty of 
a breach of duty which they owed and were therefore 
negligent and therefore lable for damages. 

Held, algo that the Oorporation was not liable for 
damages as they were neither owners nor in control 
of the wall and were only responsible for the latrine, 
she wall of which was proved to be in good condition. 

In order to establish that a public body like the 
Corporation is liable to action for default in per- 
forming a duty imposed by statute, it must be shown 
that the Legislature has used language indicating an 
intention that this liability shall beimposed and 
unless such intention on the part ofthe Legislature 
is clearly disclosed, no action will lie, Kuppamman 
v. M. & B. M. Ry. Co, LTD. & CORPORATION oF MADRAS 

Mad. 270 
Vicarious liability—Oommon Law employ 
ment—Cases under Hmployers’ Liability Act— 

Doctrine of Common Law employmene applicability 
_of—Fatal Accidents Act (XIII of 1855), a. 1— 

amages, assessment of —Consideration of mental 
suffering of widow—Fact that widow cannot re- 
“marry, tf can be taken into constderation—Rule of 
common employment—S of— Common Law— 

- Applicability in Indta—Servant acting under orders 

— Principles of contributory negligence and volenti 

non fit injuria, if apply. 

Per Stone, C. J , Pollock, J. and Niyogi, A.J. C., 
Staples, A. J.C, dissenting.—_In India the doctrine 
af common employment has no application in cases 
which in England would come under Employers’ 
Liability Act, because the doctrine under the condi- 
tions prevailing in India at present ig not in ac- 
cordance with justice, equity and good conscience. 

Per Stone, O. J. and Pollock, J.—In an action under 
Fatal Accidents Act, 1855, to sea what measure of 
damage is appropriate, one has to go tos 1 where it 
is provided that the Oourt may give such damages 
as it may think proportionate to the loss resulting 
from such death to the parties respectively for whom 
and for whose benefit such action shall be brought, 

proper oanh to the loss resulting 
from such death to the widow. One cannot take 
into consideration the mental suffering of the sur- 
vivors. The fact, therefore, that the widow of the 
deceased being a Brahmin cannot re-marry, cannot 
have children and is thus left atthe early age of 
18 years, 8 widow forthe rest of her life, is, for 
this purpose, an izielevant consideratiun. 

Per Stone, C. J.—It 18 doubtful whether the rule of 
common employment is a branch of the law of torts. 
As finally formulated it appears to be a branch of 
the law of contract. It isa defence. It leaves un- 
touched the rule which founda the liability, but it 
creates a defence and that defence 1s founded in 
contract, being founded on an implied contract: to 
run g particular kind of risk in consideration of 
pait of the pay received. The respondeat supe- 
reor tule is neither irrational nor unjust. It 38 
merely an application of the wide-spread principle 
that ‘wherever one oftwo innocent persons must 
suffer by the acts of a third, he who has enabled 
such third person to occasion the losg must sustain 


it.” The tendency of the English Law of torts has 
been indeed rather to expand than to contract the 
respondeat superior rule. 

Per Niyogi, A/J.0.—The Oourts in Indis are, in the 
absence of any express provision of law applicable 
to any particular case, empowered to invoke the 
aid of Common Law on considerations of justice, 
equity and good conscience, but this oan only refer 
to the Oommon Law which is actually enforced by 
the Courts in England. While applying the Oom- 
mon Law of England in India, the Oourts cannot 
afford to ignore the extent to which the Common 
Law stands abrogated by statate. 

Per Stone, O J —W hile applying the Common Law of 
England in India the Courts have to conside: the 
age and circumstances in India in which the ap- 
plication has to be made 

Per Pollack, J.—There is a strong presumption that 
any rule of English law is in accordance with the 

tinciples of justice, equity and good conscience in 
nglan. but the Oourtis entitled to examine the 
rules in order to findout, whether the rules are in 
accordance with the trae principles of equity. 

Per Staples, A.J O.—Where a servant is acting 
under orders, the principles of contributory negligence 
and volenti non fit injuriawillnot apply. Sgoretrary 
OF Stats FOR INDIA IN COUNCIL v. RUKUMANIBAI . 
Nag 401 
Trademark—Infringement—Relief —Right of action 

—Relief, when can be granted—Hessentiais to be 

proved ~ Making of goodsin merchants’ own country ` 

or abroad, if materital—Reputation acquired by 
supplier in other country, tf affects right of action— 

Purchaser, whether must know actual name of 

owner of goods. 

In India theres are no statutory enactments of the 
nature of the Trade-mark Acts which have been 
passed in England and relief here can only be 
granted on the ground that the defendant has done 
something which ıs calculated to deceive, It is es- 
sential ine passing-off action to show that there hae 
been a false representation It ıs not enough fora 
plaintiff to claim that he has adopted a deviceas a 
trade-mark and that the defendant has copied this 
device or used one so like it that deception 1s pro- 
bable. The plaintiff mustshow that he has. used the 
mark claimed by himon his goods or in connection 
with them, and that the mark has become ass wiated 
in the minds of the public with his goods. There 
must be user of the mark because without user no 
reputation can be acquired 

A merchant who sells particalar goods under a 
particular trade-mark is entitled to protection for 
that mark 1f he can show that it is assuciated inthe 
market with the goods which he sells, because the 
law will not permit a pereon to pass off his goods for 
those of another. This is the governing principle and 
it matters not whether the merchant has goods made 
for him abroad or whether he has them made for him 
within the country. Wherea merchant establishes 
that the particular trade-mark is associated with the 
goods heselis, the fact that the suppliers uf the goods 
have also acquired a reputation in connection with it 
in another country dves not affect him It is ım- 
material that the customers do not know who the 
maker is, it is sufficient if the ultimate purchaser 
knows that goods bearing this mark have a reputa- 
tion and that this mark denotes the goods which he 
wishes to buy. Mggea SANIB & Bros, Y. ABDUL AZEEZ 
Saclp Mad, 262 
Transfer of Property Act Nd of 1882), 8. 3— 
_ "Immovable. property” — Standing timber, if 


| 
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immovable — Grove of shisham and nim 
trees—Mortgage of —Whether comes under Ohap. IV 
Under s. 3, Transfer of Property Act, the definition 
of immovable property does not include standing 
timber. Therefore a grove consisting of shisham and 
nim trees does not constitute immovable property and 
consequently its mortgage isa hypothecation of mov- 


able property only, and does not come under Ohap IV 
of the er of Property Act. Nannen Lat v, RAM 
BHAROSA All. 315 





8. 6—Widow in possession of husband's pro- 
y as widow's estate—Daughter relinquishing 
kana 5 T in her favour in con- 
sideration of retainin ton o perty — 
Release held invalid. gpm aji 


A Hindu died leaving behind him a widow and ` 


. a daughter. Widow succeeded taking widow's estate 


but subsequently the daughter executed a deed of. 


relinquishment in favour of the widow, relinquish- 
ing her rights in the property, in consideration 
of her gettiog a portion of the property from the 
widow : ' 

Held, that the trensaction was nothing but relin- 
quishment by the daughter of her reversionary rights 
and came within the mischief of s. 6, Transfer of 
Property Act and the release deed was invalid. 
- KARUSINGHA Kusnansine y. Narsinna RANGBAO PATIL 

_ Bom. 116 

8.8. Sse Transfer of Property Act, 1882, 

8. 76 (a) 88 
8. 41— Evidence Act (I of 187%), s. 115— 
-Mortgage of property standing in mortgagor's name 

—Mortgagor's mother present at time of mortg 

and inducing mortgagee to advance money—Sutt 

mother to avoid mortgage—Held, she was estopped 

— Held also mortgagee was protected by s. 41. 

The house in suit which was mortgaged all along 
stood in the nameofthe mortgagor who was consider- 
ed to be its owner, did all the acts as owner would do, 
and gave the extracts from the Municipal registers 
and a copy of the survey plan, showing that he was 
the owner. His mo was present at the negotia- 
tions when this house was mortguged and it was she 
who finally inducedthe mortgagee advance the money 
on the mortgage of the house, atthe same time giving 
her brother as surety. The mother brought a suit to 
avoid the mortgage : 

Held (å), that s. 115, Evidence Act eatop her 
from denying the fact that the house belonged to her 
son 


(ii) that the mortgagee took reasonable care to 
ascertain that the transferor had power to make the 
transfer. In fact, it was the plaintiff herself who 
finally induced him to grant the 
mortgage of this house. It was, therefore, with her 
express consent that her son was held out as the 
ostensible owner, and in that capacity, transferred an 
interest in the house to the mortgages for valuable 
consideration. The proviso tos. 41, Transfer of Pro- 
perty Act, had béen complied with and on this 
principle also the transfer ` could not be avoided, 
Laogaul Devi v. Finem Urram OHAND Karur & Sons 
i n Lah, 299 
—8 52. Sau Transfer of Property Aot, 1889, 
_ 8, 76 (a) 88 
8.53—Applicability—If applies to movable 
property also—Part of consideration non-extstent— 

Object to defraud creditors—Transfer is wholly 

void—Held, transaction must be set aside, 

Bection 53, Transfer of Property Act, applies not 
only to immovable property but to movable proper- 


ty also. 
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Transfer of Property Act —contd. : 
The transfer of property is wholly void if part of 
the consideration was non-existent and the object cf 
it was to defraud the creditors. 
Held, on facts, that the transaction was fraudulent 
and must be set aside. Morr Lan v. KASHIBAI 
Nag 398 

—8.53—~Fraudulent transfer —Proceedings to 
recover debt— Transfer of property by debtor to 
another creditor having notice of proceedings, in 
satisfaction of debt—Object of debtor, to protect 
himself{—Transfer, fraudulent. 

A mere preference of one creditor to another is not 
fraudulent unders 53, Transfer of Property Act A 
creditor isa transferees in good faith if the tranafer 
is made in satisfaction of his debt, even though he is 
aware that proceedings had been taken by another 
creditor for the recovery of his debt, if his primary 
object is to protect himself and not to defeat other 
creditors. Mauna SAN Graw v. Mauna Kyaw 

Rang.143 
8.53—Time-barred debi, tf good consideration 

for purposes of s. 53. 

Obiter.—Even ifthe debt ig time-barred, that 
might be good consideration for the purposes of 
B. 55 Transfer of Property Act, though it might also 
be some evidence of want of good faith, Mauna BAN 
Gyraw v. Mauna Kyaw Rang. 143 
8. 53-A—Agreement or contract of sale must 

be in writing—Mere document from which terms 

necessary to constitute transfer, can be ascertained 
with reasonable certainty, tf sufficient. 

A contract oran agreement in writing ora writ- 
ten agreement is under s 53-A, Transfer of Property 
Act, asinequa non Such written agreement may 
of .course be the embodiment of what has already 
been orally agreed upon and may also refer to pay- 
ment by the purchaser and receipt by the vendor of 
part of the purchase money, but it must essentially 
be a written agreement. Unless a document can be 
held to be an agreement or contract of sale, it will 
not, by the mere fact that from it the terms neces- 
sary to constitute the transfer can be ascertained 








. with reasonable certainty, be sufficient to satisfy 


the requirements of s. 53-A, as what the section 
requires is not a document from whichthe terms 
necessary to constitute the transfer can be ascer- 
tained with reasonable certainty but a contract or 
an agreement in writing from which such terms 
can be so ascertained. une Po Kwa v Mauna Po 


SHIN Rang. 169 
——-—8. 67-A—Applicabiltty— Whether applies to 
mortgages executed before April 1, 1930 — Operation, 


if confined only to morigages on same property. 
Section 67-A, Teada of Property Act, being in- 
troduced by s. 32, Amending Act XX of 1929, which 
has no retrospective effect, has no application to 
mortgages executed beforeApril 1, 1930: | > 
uaere — It is doubtful whether the operation of 
s. 67-A, can be confined only to mortgagesupon the 
same property. BHAU Nana PATIL v. Ravappa BATAPPA 
BHINTRA ; Bom 474 
ss. 67, 68 (1) (c)—Usufructuary mortgage— 
Mortgagor holding part of property as tenant of 
mortgages — Non-payment of rent—Mortgagee, 1 
deprived of, possession. 
In a usufructuary mortgage the stipulation as 
regards interest was that the mortgagee would 
be given possession of the mortgaged property 





` and he would have the right:to appropriate , all the 


rents and profits in lieu of interest and that at the 
time of redemption the mortgagee would not hæve a 


` Tight to claim any interest, nor would the mortgagor 


` x0 


| 
Transfer of Property Act—contd. 


be entitled to claim any mesne profits, Appertain- 
ing tothe mortgaged share there wassome sir land 
of the mortgagor which was'either left in his posses- 
sion at the time when the mortgage deed was execut- 
ed or was subsequently let by the mortgagee ata 
| Tent to the mortgagor : 

Held, that mere non-payment of rent by the mort- 
Bagor tenant could not be considered to be a wrongful 
act of the mortgagor depriving the mortgagee of 
Possession of the land which’ was held by the mort- 
‘gagor as tenant ofthe mortgages, Bo as to attract the 
ponn ofs 88 (1) (ci, ‘Transfer of Property Act. 

im KUMAR v. Maupan Sineu °° - ~All 292 
| 8.73, as amended in 1929 —Property 

sold subject ‘to mortgage for revenue—Surplus sale 

proceeds—Mortgagee, tf can proceed against it— 

Object of's. 73. : ot í 

W the property is sold for a revenue debt 
subject to a mortgage, the mortgagee has no right 
to proceed ‘against any surplus of the sale proceeds 
as the aa a Tights are not diminished by the 
sale.’ The object of's.'73, Transfer of Property Act, 
is only to protect 8 mortgagee whose seourity has 
been diminished. KRISHNA Cudnpea Dear o. BIPIN 
BEBARI Pana j- jk Pat..834 
——— 8, 73, (as amended In 1929)—Seetion, if 

retrospecttve— Government-acquiring portion of 
mortgaged property under Land Acquisition Act 

na awarding compensation to mortgagor—Security, 
whether’ substituted — Mortgagee, if can proces 
dgainst compénsation money— monty with- 
drawn by mortgagor—Mortgagee’s original rights 
ds‘ mortgages, tf lost—Whether can bring suit and 
enforce ‘his security against compensation money— 

‘Limitation i sutt—Cause of action — Limitation 

Act (IX of 1908), Sch. I, Art. 188—Proper’ decree 

> 5 rhea Procedure Code (Act Po 1908), 

Je T. G, : | 

Section ‘73 as amended is not mentionedin s. 63 
of the Transfer of Property Amending Act, and ao- 
cordingly in accordance with s 73 must be deemed 
to have a retrospective effect. Theright given to a 
mortgagee by si 73 is over and above the right that he 
haé under the law to realize the ‘mortgage debt by 
enforcing hisseourity against the mortgaged pro- 
perty or the property substituted for the mortgaged 


pro A 

Where under the Land Acquisition Act, the 
Government acquires a portion of the mortgaged 
property by awarding compensation to the molte 
gegor, the principle of substituted security applies 
andthe mortgagee can recover the com pensation 
money paid to the mortgagor. The addition of 
els. (z) and (4) tos. 73 is intended to give the 
mortgages a similar right with respect to the com- 
pensation money as was givento him with respect 
to the surplus sale proceeds. 

_if the mortgagee does not avail himself of this 
1ight there is nothing in the section to deprive 
him of his original righta as mortgagee and he 
can bring a suit and claim to enforce this security 
as against the compensation money withdrawn by 
the mortgagor provided he brings his suit within 
12 years ofthe accrual of the cause of action as 
prescribed by Art. 132, Limitation Act. It may be 
that in the event ofthe withdrawalof the: surplus 
sale proceeds or compensation money by the 
mortgagor the mortgagee bas a cause of action based 
on the provisions of s.73 to sue for the recovery of 
the amoni withdrawn, but oran then his right as 
& mortgages iemains jn tact. It is one thing to 
fot the- infringemént ofthe right given to Bare 
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Transfer of Property Act—contd, 


ge by s..73. and it is quite another to sue to 
enforce the security given by themortgage. But the 
case of withdrawal of surplus sale proceeds or of 
compensation money is not provided for by s .68. 
But where only a part of the ein Sa property 
is acquired anda suit is broughtby the mortgagee 
for sale ofthe mortgaged’ property and for a simple 
“money deoc:ee with regard to the compensation 
money, in such a case the proper decree to be passed 
is one for saleof the available mortgaged property 
under O. XXXIV, r. 4, with a direction that in case 
the entire mortgage debt is not realized by sale, 
the mortgagee shall be entitled to a simple money 
decree against the mortagagor for a sum net in 
excess Ofthe amount withdrawn by the mortgagor 
as compensation moneyin the Land Acquisito pro- 
ceedings. š 

The mortgage was executed 

17, 1915, cause of action for recovery of mortgaged 
` debt arise on February 17, 1920, period stipulated for 
payne of the mortgage money being five years. 

1928, under Lend Acquisition Act, the Government 
aoquired a portion of the property by awarding cer- 
bain compensation tothe mortgagor. The mortgagor 
withdrew the compensation amount in the same year. 
On February 16,1932, the mortgagee filet a suit 

- claiming the amount due onthe mortgage-and in 
the alternative for sale of the mortgaged property 
and also for a personal decree for the amount award- 
ed tothe mortgagor as compensstion which was 
withdrawn by him: ; 

Held, that the mortgagee was entitled toa simple 
money decree with regard to compensation money. 

Held, also,that the cause of action aroseon Feb- 
ruary 17, 1920, and the Article of limitation applic- 
able was Art. 132, Limitation Act, and the’ suit 
having been brought within 12 years of the date 
when the cause of action arose was in time. GIRDHAR 
LAL v. ALAY Hasan Musanna All. 702F B 
-——— 88. 76 (a), 52, 8—Morigagee in possession 

—Suit for redemption—Mortgagee, tf can lease out 

mortgaged property during period of hts possession 

— Right to lease, tf affected by 8. 52—~Lessee, tf can 

cultivate land under s. 8 til redemption. 

Section 5’, Transfer of Property Act, does not take 
away the rights of mortgagee in possession under 
s. 76, cl. (a), “of the Act, after the redemp- 
tion suit is instituted The mortgagee, there- 
fore, has a right to lease the lands in ordinary 
raiyati right for the period of his possession after the 
suitfor redemption is instituted. By s 8, Transfer of 
Property Act, this transfer confers upon the lessee 
such right asthe mortgages in possession was then 
capable of conferring. The lessee, therefore, acquires 
a right to cultivate these lands as a raiyat from the 
mortgagee at leas, for the period during which the 
‘latter would continue in possession as mortgagee 
PRAMATHA Nato BHATTAOHARJEE v, Basar Buusan 
BANERJEE Cal. 88 
—— 8 76 (C)~Amendment Act XX of 1929, i 
effecting any change, by introducing “and all rent" 
tm section—Law prior to amendment sams, as 
after amendnent—Mortgagee tn possession was to 
pay rent of property even under old land— 

“Summarily” in section, meaning of-—~Mortgagor's 

liability to pay revenue for period prior to posses- 

ston of property by morigagees. 

It is aduty of the mortgages in possession to pay 
rent of the mortgaged property. This was a case 
even before the amendment of s. 76 (o), Transfer of 
Property Act by Act XX of 1929, which introduced 
the words “and all rent™ in s. 76 (e). 


on February 


P 
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The word “summarily” in s. 76 (e) implies that the” 


.proceedinga for reslization of rent by gale of the 
/propeity are of a summary nature; for instance, as 
inthe case of a certificate proceeding under the 

Public Demands Recovery Act. l 
The mortgagor must pay the revenue on the pro- 
„perty for period prior to the possession of the mort- 
gagees unless the mo have actually collected 
rents and profits during that period or unleas they 
were 80 authorised todo. JAGAT Monan Natu Saat 
Dgo v. SuzoNaRaIN MARWARI , Pat. 1001 
- —— 8. 89— Prior mortgages getting absolute decree 
for sale when section was in force—Subsequent 
mortgagee not made pa getting decres when 
ton had been repealed—Title of prior mortgagee, 

‘if prevails over that of the subsequent. ` 

The conclading words of s. 89, Transfer of Property 
Act of 1882, mean that on tha making of the order 
absolute, the “security as well as the defendant's 
right to redeem are both extinguished, and that for 
the right of the mortgagee under His security, there is 
eee the right to a sale conferred by the 


ecres. 

When s. 89 was in force, a priormortgages brought 
& euit and obtained a decree absolute for sale. ‘Sub- 
sequent mortgagee was not made a party to the suit. 
The eubsequent mortgagee later on instituted 
a sujten his mortgage and got adecres for sale 
at a time when s 89 had bean repealed: 

Held, that the title of the prior mortgagee or the 
.purchaeer from-him could not prevail over that of the 
subsequent mortgagee or the purchaser from him. 
GOBIND SARAN Sines y. RAM AUTAR Sinan Pat. 455 
- s 92, as amended In 1929 — Efect, if 
restrospective—Principles of, if reatrospective, 

Per N.J. Wadia, J.—S 92, Tranafer of ‘Property 
Act, as amended in 1929, is retrospective in effect. 
Even, however, if this view were not correct, the 
principles underlying s. 92, would have to be ac- 
cepted asa galde in deciding what the equitable 
doctrine with regard to subrogation prior to the 
introduction of s. 92 was. 
UMARJI ABZRAM ADAM Bom 188 

F 8, et os amended b ih gy dah 
~-Section, tf retrospective—Transfer o ty 

(Amendment) Act xx of 1929), s. 68—Scope of. 

The provisions of the amended s. 92 of the Trans- 
fer of Property Act, have retrospective effect, except 

in regard toacts done before April 1, 1930, in 
any proceeding pending in any Court on that date. 

o fur as the provisions of s. 68 of the Transfer 
of Property Amending Act are concerned, all the 
sections which have not been specifically mentioned 
stand on the same footing So far as the sections 
specified in a 63 are concerned, cls. (a), (b), (e) 
,and the first part of cl.(d) show that the provisions 
contained in those sections have no retrospective 
effect and those sections which are not specified in 
s. 63, have retrospective effect. KUNDAN. LAL vy. 
Fagre BAKESH Oudh 714 FB 
8 92—Subrogation —Limtitation for right. 
The limitation for exercise of the right of sub- 
rogation is that applicable to the original incambrance 
and does not depend on the date of payment. TOTARAM 
v. HABIBOHANDRA Nag. 7 


———— 8. 107. Sne Trensfer of Property Act, 
1882, s. 117 790 
88. 117, 107 — Registration — Registered 
darpatni lease—Document varying rent payable 
under such lease, if must be registered. 
The terms of a registered lease cannot-be yaried 
by an unregistered-dodument in- view of -s. 107, 
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Transfer of Property Act.- A darpatni lease is not 
a lease for agricultural .purposes within the mean- 
ing of s. 117, Transfer of Property Act, and would 
accordingly be governed by s 107 of the said Act. 
A document, therefore, varying the amount of rent 
payable -under a registered darpatni lease muat be 
registered. Brsauti Bavsan Pau UHAUDHURY v. MAYA 
Dray Cail. 790 
———-Chap. Vill—Privileges of endorses under 

Negotiable Instruments Act. Sma Promissory note 


577 

Transfer of Property (Amendment) Act (XX of 
1929), s. 63—B8cope of. Sur Transfer of :Proparty 
Act, 1882, s. 93, as amended by 1929 714 FB 

Trust, - Sze Limitation Act, 1903, Sch. I, Art 120 


459F 
Undue Influence. Ssz-Contrart Act, 1872, 5 16 


: 134 
U. P. Agrliculturists`Relliof Act (XXVII of 1934), 
8. 2 (2) (A)—“ Agriculturist”, who is—Rerenus pay- 
able should be on account -of land as defined in 
Agra Tenancy Act and not on account of house 
site, 
In accordance with the definition of ‘agriculturist' 
in the Agriculturista’ Relief Act, the mere payment 


‘of revenue ia not enough. In order to entitle a 


‘person to be an agriculturist within the meaning 
of the Act, it is essential that the revenue ae by 

in 
the Agra Tenancy Act. Where the revenue payable 
by a plaintiff is on account of house sites and not 
on account of land as defined by the Agra Touancy 
Act the revenue payable not being land revenue 
within the meaning of s. 2 (2) (a), Agriculturists’ 
Relief Act such person is not an agriculturist Ropa 
All 921 (a) 
B3. 2 (f), 3—“Person” in s. 2 (f), if includes 
joint Hindu famtly—Inetalment decree, if can be 





nder the U. P. General Olauses Act, a “parson” 
includes an association of individuale and therefore 
includes a Hindu joint family. Bo the term "person" 
ins 2 if), U. P. Agriculturists’ Relief Act includes a 
joint Hindu family. Where such a family holds an 
agricultural holding the rent of which is only Ra: 5 
per annum, the joint family should be treated as an 


‘agriculturist, and the whole family is entitled to 


instalments under s.3. The mere fact that the name 
of one of the members is not recorded makes no 
difference. It is unnecessary to resort to provisions 
of ExpL 2of a 2in such cases KEDAR an a 
.66 
-8. 5 (1)— Order under, whether decree— 
Appeal from such order — Oourt-fee payable— 
Oourt Fees Act (VII of 1870), Sch. II, Art. 11. 
To determine whether e certam order has a aa 
reli 
nted in a particular case is such as can be given 
Ey execution whether ib is the order which can be 
executed or whether it is the decree which is smend- 
ed in terms of it which alone oan be executed. An 
order under 8.5 (1), U. P. Agriculturists’ Relief 
Act, is not by its own force capable of ‘execution. 
The order has not the genie a decreas and in an 
her refusing to grant 
instalments or granting inadequate relief, the court- 
fees of annas eight, under ‘Sch. II, Art. 11, Court 
Fees Act, ‘is sufficient. Ram PRASAD v. ee 
8. 30 (2)— Decree passed before Aot— 
Judgmen:-deb af scan claim relief—Debtor 








- objecting ngah unterest—Objection not pressed 


. any special prerogative of the Orown 


Xei $ 
U. P. Agriculturists’ Rellef Act—conold. 


—-Ex parte decree—Whether can claim relief after 
| decrea under s. 30-—Res judicata, if applies. 

The words “if a decree has already been passed” 
in s, 30, U. P. Agriculturists' Relief Act refer to the 
date on which the debtor makes his application 
under s. 30 and have no reference to the decree. 
They donot relate only to those cases in which 
decrees have been passed before the Act cams into 
force Where adecree is passed after the coming 
into force of the Act, the judgment-debtor can 
apply for relief under 8. 30 (2). 

Under the Act, the debtor's absolute privilege 
is that the interest shall . be reduced and 
he is entitled to ask for that relief so long as the 
decree is not satisfied , and the principle of res 
judicata can possibly have no application to his 
case. Where inspite of the objection thatthe rate 
of interest is high, which objection is not pressed, 
an ex parte decree ig passed, he can claim after the 
decree, reduction of rent under s. 30 ABDUL Noor 
v. BRIJ Mouan SARAN a All.659 
U. P. Encumbered Estates Act (XXVof 1934), 

s. 7 (b)—Non-payment of house rent — Suit for 

ejectment on ground of forfeiture — Buit, whether 

one in respect of debt. 

A suit for ejectment on the ground that a forfeiture 
has been incurred by reason of the non-payment of 
house-rent so that the lessor has become entitled to eject 
hia lessee in spite of the fact that the term fixed for 
the tenancy has not yet expired is a suit “in respect 
of" the arrears of rent which must be held to be with- 
in the meaning of the word “debt” as defined in the 
U. P. Encumbered Estates Act, and is barred under 
8,700), Muxat BigARI LAL p. MANMOHAN LAL 

All, 304 

88.11, 45, 46—U. P. Government Notifica- 
tion No. 818-Rev dated August 10, 1935— Rule 8 as 
- modified by notification of December 4, 1936— 

Failure to deposit publication charges under s, 11— 

Application dismissed —Restoration application also 

dismissed under 0. IX, T. 4, Civil rocedure Code 
_ (Act V of 1908)—Revision, if maintainable under 

s. 115, Civil Procedure Code (Act V of 1908). 

Since an appeal lies to the District Judge against 
an order of the Special Judge under U.P, Encumbered 
Estates Act, dismissing an epplication for default of 
‘payment charges for publication of notice under 
4. ll of the Act, and also since an appeal lies to the 
District Judge against an order under O KI, r, 4, 
Oivil Procedure Oode, refusing to restore the ap- 
plicant’s application to the file, no revision is main- 
tainable against these orders under s.115, Civil Pro- 
cedure Gode ASHIQ Ati». ABDUS SAYEED Kuan 

Oudh 736 


u. P. Municipalities Act (Il of 1916), ss. 74, 76 
—Municipal servants—Whether stand on same 
footing as Crown servants—Dismissal of Municipal 
servant— Remedy. i 
The Municipal servants stand on the same footing 

as other public and Government servants They 

are under the same disability as other public sger- 
vants. Unless in special cases, where it is otherwise 
provided, servants of the Orown hold their offices 
during the pleasure of the Orown, not by virtue of 





ut because 
auch are the terms of their Kn Jas aka as is well 


-understood throughout the public service. The con- 


ditions of service are regulated by the rales which ` 


-Bre framed to regulate the procedure of appointment 
and dismissal. The tenure of office though at 
pleasure, is not to be subject to capricious or arbitrary 
action but is to be regulated by such rules, Pro- 
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visions for appeal are also made in the rules to get 
redress in cases where dismissals are made in con- 
travention of the prescribed rules of procedure The 
remedy of the person aggrieved in case of non-com- 
pliance of the rules does not lie bya suitin Oourt 
but is by way of appeal of official kind prescribed 


‘in therules, SHANKER LAL DAHANIA v. BALKISHAN 


All 78 
— s88 112 (1), 269— Power under Sch II and 

s. 269 delegated to medical officer~—Notices under 

s 289 by him—Validity. 

Where the powers in Sch TI and s. 269, U.P. Moni- 
ciprlities Act are duly delegated to the Medical 
Officer under s. 112 (1) of the Act, and the bye-law of 
the Municipal Board, he is quite competent to issue 
notices under 8 269 and the notices issued by him 
are quite valid. Govinp Drosı MAHARAJ Ø. MUNTOIPAL 
Board, BRINDABAN, Distrior Murrra All. 445 
——— s. 269— 8. 269, scope of—Whether covers 

depression natural or otherwise—Ezxerctse. of powers 

under 8. 399—~Interferance by Civil Court. 

The Municipal Board can issne a notics under 
s. 269 in respect of adepression not caused by human 
agency butis natural The Municipal Board possesses 
very wide powers under s 269, but they are not to 
be exercised for ulterior purposes or in a capricious, 
wanton and arbitrary manner If they are so used, 
they can be controlled by the Civil Court. Where a 
local authority is invested with discretionary powera, 
a Civil Court can interfere in cases where such powers 


“are exercised in s c@pricious, wanton and arbi- 


trary manner or in anunreasonable manner. Govind 
Droz Maiarnas © Monicrpan Boarp, Brinpasan, 
DISTRIOT MUTTRA All. 445 
—_——-88. 269, 326 (3)—Suit for declaration that 

notices under sz. 269 are illegal and for injunction 

—8. 326 (3', applicability of, to such suit. 

Where the suit is one in respect of an act done by an 
officer of the Board in his official capacity s. 326 
applies. Consequently a suit against the Board fora 
declaration that notices issued by it are illegal and 
ultra vires the s. 269, and for perpetua! injunction 
restraining the Board from issuing such notices, is 
governed by s. 326 (3',andif such suit is instituted 
aftera period of six monthsfrom the date of the 
issue of the notice, itis barred by time Govind Dzor 
Masapas p. MUNIOIPAL BOARD, Brinpasan, District 
MUTTRA All. 445 
8. 337—House in question situated in patti 
included in notified area—Zemindar, if can bring 

suit for its possession. 

A pattt which is included in the notified area 
under s. 337, U. P. Municipalities Act, and in which 
the house in dispute is situated cannot be regarded 
ag an agricultural village and the plaintiff ae its 
zemindar cannot claim any right in the soil and 
cannot bring a suit for possession of the house. 
Pancuwa v, Ratan Sixes All 476 
U.P Temporary Regulation of Execution Act 

(XXIV of 1934), ss. 6, 8—Application for relief 

under s. 8—Some judgment-debtors not agriculturists 

under Act—-Relief, how granted. 

Where only some and not all the judgment-deb- 
tors are cultivators, the benefit of the U. P. Tempo- 
rary Regulation of Execution Act, under s, 8, shall, 
if possible, be granted only to sach of the juadgment- 
debtors as sre cultivators within the meaning 
the Act and shall be granted only sofsar as their 
share of liability is concerned; but if it is not 
feasible so to separate their liability, then all the 
judgment-debtors will be entitled tothe benefit of 

BisssesHaR v, Gaya Bux BINGH All. 86 


\: 





4 


= 
” 


, 3 


« 
+ 


Vol. 174] $. ~ 


U.P. Town Areas Aot (il of 1914), s. oa 
Declaration under, whether conclusive--Local Gov- 
ernment including agricultural village in town area 
—Later on excluding— Inference that village is 
not agricultural, whether arises. - 

Where the question is, whether a custom entitling 
the occupier of a house to transfer his right of 
residence exists, and the locality in which the house 
in question is situate is an agricultural village,. 
declaration by the Local Government under s, 3 (2), 
Town Areas Act, is not conclusive on the point. 

Any area included ina town area, declared by 
the Local Government to be such, must be pre- 
sumed to be no part of an agricultural village. 
The Local Government is not empowered to include 
within the limits ofa town an agricultural village. 
Where such a village was included in a town area, 
but when it was discovered that it was an agri- 
cultural village, was excluded from the town area, 
the fact that.it was included in a town area for 
some time will not lead. to the inference that it is 
not an agricultural village. MATRUSRA ~Prasap v. 


BHOLA Nata - All. 433 
Usurious Loans Act (X of 1918), 8. 4, Suu 
Negotiable Instrument's Act, 1881, s. 44 197 


Vicarious flablilty —Common Law employment. Sar 
Tort. 401 
Wajlb-ul-arz—Interpretation— Rules as to—Cusiom, 
af can be enlarged by probable inferences—House 
built by raiya—Raiya having right to sell material 
and right to gilt away right of occupatton—State 
ment, sf can be interpretated as giving him right to 


sell house with unrestricted right of occupation. A 


“Where the Courts are to read a wajtb-ul-ars as 


- . establishing custom, they are not entitled to put on 


the terms of that wajib-ul-arz any inferential con- 
struction. The terms of the custom cannot be con- 
sideredin the ordinary way to go beyond what is 
actually stated in the wajib-ul-arz. A custom as it 
appearsin a wajib-ul-ars is not to be enlarged by 
means for probable inferences. 

The wajtb-ul-are ofthe village Patauli in Berai 
- contained a provision that ifthe landlord contributes 
towards the construction of a house by a riaya 
in the shape of materials, such a riaya. has no right 
to sell the . materials in the house or to allow any 
other person to hve in it. On the other hand if any 
riaya builds a house from his own money, he has a 
right to sell the materials thereof and can give it to 
any one for living in it. This provision ran as fob 
lows in Urdu: us ko ikhtiar farokht amla makan 
ka hat aur dusare shakas ke waste rahne ko de sekta 


t: 

Held, that the custom laid down in the wajtb-ul-ars 
was thatthe riaya who had constructed a house at his 
own ex (and of course his successor) had only 
two Felis 1ight to sell the materials, and (2) the 
right to make a gift of the right of ocoupation, 
These two separate rights were not combinable 
Bo as to produce a third right of sale of the 
unrestricted right of occupation, Had it been in- 
tended by this wajib-ul-are that the custom of 
sale of the right of occupation existed, there was 
no need for the distinction between ikhtiar 
farokht amla makan ka onthe one hand and the pro- 
Vision that the tenant could ‘give’ to another person 
the right of occupation on the other. Oonsequently 
where the honse had been built by the riaya from 


his own moneys he could not sell it absolutely for 


purposes of occupation. SaipupDIN v. Ganga PRASAD 
Oudh 940 

Wakf—Will creating waki—Life interest in usufruct 
reserved for beneficiaries — Whether unlawful— 
Property to wakf after death of person 
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Wakf—coneld. 


surviving testator—Whether contrary to Shia Law. 

If a will can be read as intending that on the death 
of the testator certain two properties should become 
wakf, it would be in no way unlawful that a life 
interest in the asufruct should be reserved for the 
beneficiaries. Onthe other hand a direction that the 
property should become wakf after the death of a 
person surviving the testator is contrary to the 
principles applied by the Shia Law to dedications 
enter vivos. The decision in Bakar Alt Khan vy. 
Anjuman Ara Begam, 30 L A. 94, which permits 
a Shia to create a wakf by will no doubt, is 
itself a mitigation of the rigour of this principle, 
but the principle is not abrogated for all purposes in 
the case of a testamentary disposition, nor can it be 
confined to cases where the passing of the property 
to the endowment is made to depend uponon event 


which is problematical as well as future. ALI BEGAM 
v BADR-UL-IBLAM ALI Kuan 870PC 
Whipping. Sass Penal Code, 1860, s. 380 842 


WHi—Proof of —Onus — Testator advanced in age 
with feeble heaith and weak mind,— Duty of 
applicant for probate. ~ 
The law as tothe nature of the evidence requisite 

to prove a will, which is one of the most solemn 

documents known to law is clear. The burden to 
show thatthe will, the probate of which is sought 
is the last will ofa free and capable testator lies 
on the person applying for the probate, and if there 


, are suspicious circumstances attending the execution 
‘of the will, the burden is on, the petitioner to explain 


those circumstances. The’ burden is all the heavier 
when the ‘testator is a -man advanced-in and 
in extremely feeble state of health and the disposi- 
tion evidenced by the will rans counter tothe dis- 
pation admitted to have been made by the testator 

prvious will executed by him. Agtuve ALBERT 

NGEBER v. Mes, Maun MARTIN All. 882 
Undue influence—Held, on facts that there 
was no undue influence and that disposing mind of 

testatriz was establigshed—Bequest to son of attesting 

witness oily aires | whether void—Succes- 
sion Act (XXXIX of 1929), 8. 67, if applies. 

A testatrix executed a will 18 months before her 
death and did not take any steps in- the meantime 
to revoke the same. After the execution of the will 
and before her crear ee testator had been to Europe 
for a few months. The legatees did not allow her 
to meet anyone except in their presence, Only her 
brother’s daughter used to be taken out by- her in 
her motor oar: 

Held, that the allegation of undue influence by 
peices could not be proved since even in Kurope, 
where she was not under the influence of the legatees 
she had not taken any steps to revoke the will ; 

Held, also, that there was the existence of dispos- 
ing mind : ~- 

Held, turther, that the fact that the testatrix and the 
husband of her brother's daughter were not on 





good 
terms accounted for the exclusion of her brother's 


daughter from the will. 

A bequest to a son ofan attesting witness made 
independently and not as a person claiming under 
the attesting witness is not void and a. 67, Succession 
Act, has no application, Mus. I. E. Moors v. E.M. 
TURNER Lah 687 
—_———-Until appointment of Receiver all property 

vests in heir-at-law—Legates, tf represents estate 

and has right of action against person claiming 
adversely — Executors declining to accept office— 

Heir-at-law, if can maintain action in ejectment or 


to recover possession of estate of testator*—- Due 
o 


~ 


-~Wilt—coneld. 


appointment of administrator—Estate is divested 
from, hetr-at-law and’ administrator alone can 
-maintain suit on behalf of estate. 

In Indias there is no distinction made between 
realty and personalty and therefore, the entire 
estate both movable and immovable property left 
by the deceased must be deemed to vest in the 
heir-at-law until an administrator ig duly constituted. 
A legates does not represent the estate, and he has 
no direct right of action against the person whois 
‘ claiming adversely to the estate. Therefore to pre- 
serve and safeguard the estate, a right of action must 
vest in somebody to prevent an adverse claim against 
the estateand the heir-at-law is the person in whom 
thelaw vests the estate whether he will or not even 
under Hindu Law. Therefore there is nothing to 
preclude an heir-at-law to maintain an action in 
- ‘ajectment or otherwise recover possession of the estate 
‘left by testator. The heir-at-law, if the likes, can 
get himself appointed administrator but he is not 
bound to doso. It. is open to legatees to have an 
administrator duly constituted. As soon assuch an 
administrator is constituted, the’ estate would be 
divested from the heir-in-law and the person com- 

tent to maintain a suit on behalf of the estate will 

suchadministrator. BIvASANKARA  MUDALIAR v. 
AMABAVATHI AMMAL Mad. 638 
Workmen's Compensation Act (IH of 1923), 

8. 3 (1)—Employer, when absolved from liability 

—Act forbidden by safety regulation — Fatal 

accident —Employer, if exempt from liability— 

Test in such cases stated.. * 

In a fatal accident case where the fatality was due 
- te an accident occurringin an inclined roadway in 

a coal mine wherein the deceased was employed as 
signalling trammer, in determining whether the act 
done srose out of the employment, it is irrelevant to 
consider whether it was or was not forbidden by a 
Regulation which formed no part of the contract of 
employment but wasa safety measure provided by 
Government to secure the well-being of the employed. 
To regard breach (i. e., wilful disobedience) of such 
& rule as itself sufficient to take the act, and the con- 
“sequential accident, out ofthe employment would be 
-to make the limitation “not resultimg in death” con- 
tained in s. 3.(1) proviso 1b) of the Workmen's 
Compensation, Act meaningless, for if the dis- 
obedience takes the workman outside the employ- 
ment it would follow that the accident did not arise 
out of the employment If it did.not arise out of the 
employment, it isnot a personal injury within 8.8 (2) 
andthe employer is not-lable whether the accident 
be non-fatal or fatal. . 

In considering breaches of rules the distinction is 
of importance between rules which define what work 
shell be done and rules which define how the work 
‘hall be done, The former, if employers’ rules, would 
pormally be regarded as delimiting the sphere of 
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employment ; the latter as not relating to the sphere 

,of employment but the mode of working. The latter 
might let in a defence based on disobedience; the 
former can found the argument that the act was out- 
side the employment., - er 

Whether in any given case an accident arises on 
the one hand out of the injured person's employ- 
ment, although he has conducted himself in it care- 
leasly or improperly, or on the other hand, arises 
not out of his employment but out of the fact that he 
has gone outside the scope of it, or has added to it 
some extraneous peril of his own making, or has 
temporarily suspended it while he pursties some ex- 
cursus of his own, or has quitted it altogether, are 
all questions which often as they erise, are sugcepti- 
ble of different answers by different minds and- are 
always questions of some nicety. One test applicable 
is, was it part of the injured person's employment to 
hazard, to suffer, or to do that which caused his injury ? 
If yes, the accident arose oub of his employment. Lf 
nay, it did not, because what was not part of the em- 
ployment to hazard, to suffer, or to do cannot well be 
the causeofan accident arising out of the employment, 
The test may be spplied in a case where the fatality 
was due to an accident occarring in an, inclined 
roadway in acoalmine wherein the deceased was 
employed as signalling trammer, and the deceased's 
duty would not end unless the-tubs were pulled up the 
incline and had reached the surface, bearing in mind 
that the act isnot excluded from the employment 
merely because of a safety regulation and, bearing 
also in mind the fact that a practice will include’acts 
which would otherwise be excluded Ounamrl v. 
Mrsszs, SHAW WALLAOB & Oo, Nag. 42 
Sch. Il, cl. (II— Whole process of taking 

down bale from stack in godown, tis opening and 
examination and tts closing up and removing, 
whether process of “adapting tt for transport or 
sale "—Person employed in any portion of such 
process, tf comes under ol Sa dh Soh. II. _ 

The whole cl, (ttt), Sch. IJ, Workmen's Compensa- 
tion Act, as it stood before the amendment by. Goy- 
ernment Notification No. L-3003, of March. 27, 1937, 
denotes work done physically upon the article, 

The whole process of taking down the bale from 
the stack in the godown, its opening and examina- 
tion and its closing up and removal constitutes _a 
process which may be called adapting it.for trans- 
port or adapting it for sale. If the whole process 
of work on which or part of which the workman 
is employed comes within the description of “ adapt- 
ing goods for transport or sale,” the workman falls 
within the schedule, 8ch, II cl. (iti), Workmen's Oom- 
pensation Act, although it may not be shown that 
he himself actually took part in that portion of the 
process which involves any physical work on or 
alteration of the article in question. SayLaram 
Viraona v. ÑALUBAI VITHOBA Bom-427 








hy? 


a 3 


i INDIAN CASES 





JOURNAL 


Vol. 174 





CRIMINAL LAW AND PRACTICE 
SKILL AND “DUE OARE AND ATTENTION" 


That there is only one standard of care 
for both experienced and inexperienced 
drivers of motor vehicles on the roads was 
recently made quite clear by the Divisional 
Oourt in Mel rone v. Riding (1938), 54 
T. L. R. 328 (13th January, 1938). The 
section under which the respondent had 
been charged was s. 12 (1) of the Road 
Traffic Act, 1930, which provides that “if any 
person drives a motor vehicle on a road 
without due care and attention or without 
reasonable consideration for other persons 
using the road he shall be guilty of an 
offence.” 

The justices found that the accident in 
question was due to the inexperience and 
lack of skill of tbe respondent, who became 
confused and failed to steer soas to avoid 
the pedestrian or slacken speed in time 
or to stop. They further decided that the 
respondent was exercising all the skill and 
attention to be expected from a person of 
his short experience. They dismisged the 
information, but added that had the respon" 
dent been an ordinary driver, they would 
have convicted him. 

The Lord Ohief Justice observed that 
there was nothing in the section about 
due experience or suitable skill. The 
standard set in the section was an objec- 
tive standard impersonal and universal, 
fixed in relation to the safety of other 
users of the highway. It was in no way 
related to the degree of proficiency or 
degree of experience attained by the in- 
dividual driver. It was clear that the 
justices held that two standards could be 
entertained. His Lordship added that it 
was not without significance that the 
statute used both the word “care” and the 
word “attention”; in other words, the 
driver, experienced or inexperienced, must 
see what he is about. The appeal was 
allowed and the case sent back to the 
justices with the direction that regard 
must be had to the words “due care and 
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important point, namely, 


attention,” that it is wrong to assume that- 


the word “skill” is synonymous with the 
word “care,” and that itis wrong to assume 
that there can be one standard for an 
ordinary driver and another standard for 
somebody else. 

The ‘court decisively laid down that 
“due care and attention” is “something not 
related to the proficiency of the driver but 
governed by the essential needs of the 
public on the highway.” The justices were 
undoubtedly wrong in holding that there 
was more than one standard of care, but 
the puzzle of the existence of two separate 
offences (a) of driving without due care 
and attention, and (b) without reasonable 
consideration for other persons using the 
road, remains more of a puzzle than ever 
if the words “due care and attention” are 
to be governed by the essential needs of 
persons using the highway. Both appear 
to bethe same offence,- and, indeed, this 
was strenuously argued in Rex V. Surrey 
Justices, Ex parte Witherick [1932] 1 K. B. 
400. It was pointed out by counsel in that 
case that it was mot possible for a person 
to drive without due care and attention 
without at thesame time driving without 
reasonable consideration for other persons 
using the road. Mr. Justice Avory held 
otherwise, saying that it was not necessary 
to give illustrations of how aman may be 
driving with due care and attention, so 
far as his own safety was concerned, and 
yet driving without reasonable considera- 
tion for others. If that is the distinction, 


-it. is a pily it- was not made clear in the 


words of the statute. Itis highly doubtful 
whether such a distinction was present 
to the minds of those who were responsible 
for framing the section. The new decision 
of the Divisional Court seems to conflict 
with R. v. Surrey Justices on a vitally 
whether “due 
care and attention” relates to the safety 
of the driver, or to the safety of the 
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public, and it would be inthe interests elucidated once and for all.—The Solicitors’ 
of justice to have this’ matter clearly Journal. 7 





IMPERIAL ACTS, 1938. 


ACT No. I of 1938 
THE REPEALING ACT, 1938. 


Received the assent of the Governor-General on 
the 26th February 1938, and published sn the Gazette 
of India, Part 4, dated the 5th March, 1938. 


An Act to repeal certain enactments. 


Whereas it is expedient that the enact- 
ments specified in the Schedule which are 
spent or have otherwise become unnecessary 
or have ceased to be in force otherwise 
than by expressed specific repeal, should be 
expressly and specifically repealed; It is 
hereby enacted as follows :— 


raat title. 7 
is Act may be called the R i 
Act, 1938. ER 

2. Repeal of certain enactments. 

The enactments specified in the Schedule 
are hereby repealed to the extent mention» 
ed in the fourth column thereof. 

3. Saving. 

. Where this Act repeals any enactment— 
(a) which, while itself repealing another 
enactment, provided for the saving 

of rights, privileges, obligations or 
liabilities, acquired, accrued or in- 

curred under that enactment or pro- 

vided that references to the enact- 

ment by it repealed should be read 


as if made to the Act or Regulation 
by which that enactment was re- 
pealed,.or that acts done under 
the enactment by it repealed should 
be deemed tohave been done under 
the Act or Regulation by which 
that enactment was repealed, or 
(b) which, while itself amending .an- 
other enactment, provided that 
references to the enactment by 
it amended should be read as i 
made to that enactment as sc 
amended, or that acts done under 
the enactment byit amended should 
be deemed to have been done under 
that enactment as so amended or 
bya new authority substituted in 
that enactment as s0 amended for 
a previously existing authority, 
the repeal shall not affect the operation of 
any such provision as aforesaid. 

4. Effect of repeal of amending enact- 
ment. 

Where this Act repeals any enactment 
by which the text of any other enactment 
was amended by the express omission, 
insertion or substitution of any matter, the 
repeal shall not affect the continuance of 
any such amendment made by the eriact- 
ment so repealed and in operation at the 
commencement of this Act. 





THE SCHEDULE 
ENAOTMENTS REPRALED. 


(See Section 2) 











oe a ; Short title, Extent of repeal. 
1 2 3 i 

16 TATI t an Gazettes Act, 1863 The whole. 

1870 |XX The Gouri face feo Powers Act So much as has not been repealed. 
1870 | XXVI | The Indian Ponal Hop.) Amendment Act, 1870 The whole. : 

1871 11 The Cattl wêka ode Amendment Act, 1870 So much as has not been repealed. 

* rem |y hePrisoners ker oa A Section 2 and the Schedale, 
1871 | XXU The Bengal Chaukidari So much as has not been repealed. 
ree XXII Pensions Aot 1871 (Amendment) Act, 1871 ATATA Er Pn EL aaa 
The Indi À ais ion 2and the Schedule, 
1872 | Xv The Indian Onsen? Act, 1872 "| Seotion-2 and the Schedule. 


hristian Marriage Aot, 1873 


. | Section 2 and the Fifth Schedule 


A Wd 
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Year,{ No. Short titl, = - ; Extent of repeal. 
1 3 T 4 
1872 | XVII The Indian Evidence Act Admendment Act .» | So muchas has not bean repealed. 
1872 | XTX The Indian Penal Codes Amendment Act, 1872 ee | The whole. 
1873 |X The Indian Oaths Act, 1873 . | Section 15. 
1874 | IX The European Vagrancy Act, 1874 .. | Section 2. 
1874 | XV The Laws Local Extent Act, 1874 awa | Part XII of the Sixth Schedule. 
1875 | XIII The Probate and Administration Act, 1875 swa | So muoh as has not been repealed. 
1875 | XV The Punjab Lews Amendment Act, 1875 ses | The whole. 
1876 |X The Bombay Revenue Jurisdiction Act, 1876 Section 15, 
1876 | XVI ee Btage-Oarriages Act (1861) Amendment Act, So much as has not been repealed. 
1878 | XVIII The Oudh Laws Act, 1876 Section Zand the First Schedule. 
1877 | Ix rhe angan Murderous Outrages (Amendment) Act, Section 3, 
1877 | XVI an ae amend the Bombay Revenue Jurisdiction | The whole. 
ct, 1 wee 
1877 | XIX The Madras Oivil Courts (Amendment) Act, 1877 .. | So much as has not been bd ar get 
1878 | VII The Sea Oastoms Act, 1878 at foe and Part of the 
B ; 
1878 | XT The Indian Arms Act, 1878 a | Sechion 3 and the First Schedule. 
1878 XN The Panjab Laws (Amendment) Act, 1878 Sections 1 and 5, 
1878 } XIV An Act to assimilate certain powers of the Local | So much as has not been repealed. 
O of the North-Western Provinces and 
1878 XVN The Northern India Ferries Act, 1878 -u | Section 2. 
1879 ITI The Central Provinces Laws Act, 1879 wa | The whole. 
1879 | XVIII | The Legal Practitioners Act, 1279 | Sections 3 and 43. 
q The First Schedule, 
1880 | Ix The Bombay Civil Courts Act, 1880 .. | Bo much as has not been repealed. 
1880 i XV The Bombay Revenue Jurisdiction Act, 1880 .. | Bo much as has not been repealed. 
1881 | VI The Bengal Cess (Amendment No. L) Act, 1881- .. | The whole. 
1881 |X The Ooroners Act, 1881 .. | So much as has not been repealed. 
1881 | XIV The Benares Famil Domains Act, 1881 .. | So much as has not been repealed. 
1881 | XXI The oe and Kaira Incumbered Estates Act, | Section 2.. 
1881 | XXIII The Dekkhan Agricultnrista’ Relief Act, 1881 ... | So much as has not been repealed. 
1881 | XXIV The Punjab Lawa Amendment Act, 1881 ... | Bo mach as has not been repealed. 
1882 | VIII The Indian Penal Code Amendment Act, 1882 .. | The whole. 
1882 | XII The Indian Salt Aot, 1883 ... | Section 2and the Schedule. 
1882 | XV The Presidency Small Oause Courts Aot, 1882 ... | Sections? and 3. 
The Furst Schedule. 
1882 | KANTI The Dekkhan Agrioulturists’ Relief Act, 1382 ... | So much as has not been repealed, 
1883 jI The ae Provinces Local Self-Government Act, | Somuch as has not been repealed. 
1883 | 17 The. a Preservation Act (1879) Amendment | The whole. 
ot 
1883 | V The Indian Merchant Shipping Act, 1833 ... | So much ae has not been repealed. 
1883 | VI The Calcutta Pilots (Amendment) Act, 1883 ... | The whole. 
1883- | XX The Punjab District Boards Act, 1883 The whole of Chaper 
1884 | Vv The P agpur Incumbered Estates (Amendment) | So much as has not Steak repealed. 
Act, 1 
1884 {IX The Legal Practitioners Act, 1884 ... | Bo much as has not been repealed, 
1884 | XII The Agrioulturiste’ Loans Act, 1884 ... | Section 3. 
1885 | IT The Negotiable Instruments Act, 1885 So much as has not heen repealed, 
1885 {III ar ee of Property Act (1882) Amendment The whole. 
ct, 1 
1885 | IK The Excise and Sea Customs Law Amendment Act, | So much as has not been repealed. 
1885, 
ae = 3 An Act | to amend tae Oudh Estates Act, 1889 `.. The whole 
e ian Telegraph Act, 1885 ese 102 
1885 | XXI The Madras Oir. OA Act, 1885 Sn much as has not been repealed. 
1886 Ol si Dl ai India Ferries Act Amendment Act, The whole. 5 
1886 | IV phe Ta ian Contract Act (1879) Amendment Act, | So much as has not been repealed, 
1886 | VI The ae Deaths and Marriages Registration Act, | The whole of Chapter IV. 
1886 | VOI The Bengal Tenancy Smendnons) Act, 1886 The whole. : 





. P- 

























































4 JOURNAL 17410 
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Year, | No. | Short title. Extent of repeal. | 
‘4 2 3 ih 
1886 |X The Indian Oriminal Law Amendment Act, 1886 ... | So much as has not been repea.ed 
1€86 | XIX . An Act to legalize the disoharge by the Lieutenant- | The whole. 
Governor of the North-Western Provinces of 
certain functions of the Governor General in 
Council 
1886 | XXN The Oudh Rent Act, 1886 ses | Section 2. ` 
1886 | XXII The Dekkhan Agriculturists’ Relief Act, 1888 wa | So much as has not been repesi. 
1887 | I The Soa Customs Act (1878) Amendment Act, 1887 .. | Bo much as has not been repzate $, 
1887 | HI a Tan Evidence Act (1872) Amendment Act, | The whole. 
1887 | IK The Provincial Small Cause Courts Act, 1887 So much of eo 9 as Las’ not 
been repeal 
1887 | XVII The Punjab Land-Revenue Act, 1887 =e | Section 2 and the Schedale. 
1888 | XI one ae Telegraph (Presidency -Towns) Act, | The whole. 
1889 |I The Metal Tokens Act, 1889 Seation 9. 
1889 | IV The Indian Merchandise Marks Act, 1889 Sections 3,10 and 11, 
1889 | V The Coroners (Madras) Act, 1839 +» | So much as has not been repesled. 
1889 | VIL The Succession Certificate Act, 1889 . | So much as has not been repealed. 
A889 | VIN The Sea Customs Act (1878) Amendment Act, 1889 ... | So much as has not been repealed. 
1889 | XVI The Central Provinces Land Revenue Act, 1889 ... | go much as has not been repealed, 
1880 | VIU The Guardians and Wards Act, 1890 ..- | Sections 2 and 52. 
The Schedule. 
1890 | Tx The Indian Railways Act, 1890 . | Sections 2, 149 and 150. 
The Firat Schedule. 
1890 |X The Press and Registration of Books Act (1867) | go much as has not been repealed. 
Amendment Act, 1890. 
1890 | XVI The Births, Deaths and Marriages Registration Act | go muchas has not been repealed. 
is00 | xx (1886) Amendment Act, 1890. 


The North-Western Provinces and Oudh Act, 1890 ... | Section 8(N—the words from “and 
in Part IV" (where they „Arst 
occur) to “shall be repealed, 

Section o 

Section 

Sections 38, 44 to 47, 49 and 51 to 
53 


Seation 55. 
-| Sections 57 to 61, . 
ane soe eee Act (1871) Amendment Act, | go much as has not been repealed. 


The Indian Ohristian Marriage Act (1872) Amend- 
ment Act, 1891. 


So much as has not been repealed. 
ee ee Evidence Act (1872) Amendment Act, 


So much as has not been repealed. 


The Indian Registration of Ships Act, (1841) Amend- 


do much as has not been repealed, 
ment Act, 1891 


Section 12. 


-4891 |I The Indian Merchandise Marks and Sea Oustoms | So much as hasnot been repealed, 
Acts Amendment Act, 1891. ee 
1891 |X The Indian Oriminal Law Amendment Act, 1801 ... | So much as has not been repealed. 
1891 | XII The Amending Act, 1891 ... | So much as has not been frepealed. 
1892 | IV oT of Wards Act (Bengal) Amendment Act, | So much as has not been repesled. 
1892 -| V The Madras Oity Civil Courts Act, 1892 
1893 


The Bankers’ Books Evidence Act, 1893 


saa | So much ag has not been repealed. 
The Land Acquisition Act, 1894 ... | So much of section 2 as has not been 
re ed. 
1894 | 111 The Indian Criminal Law Amendment Act, 1894 So ees as has not been repealed. 
1894 | IV The Amending Act, 1894 So much as hasnot been repealed. 
1894 | IX The Prisons Act, 1894 Section 2 and the Schedule. 
1894 | XIII The Amending (Army) Act, 1894 So mach as has not been repealed. 
1€93 II Tne Presidency Small Oanse Courts Act, 1895 So much as has not been repealed. 
1895 j IU The Indian Oriminal Law Amendment Act, 1895 So much as has not been repealed. 
18°5 | VI The Dekkhan Agriculturists’ Relief Act, 1893 The whole. 
1895 | VII Thé Punjab Laws Act Amentment Act, 1895 So much as has not been repealed. 
1895 | VIII The Police Act (1861) Amendment Act, 1895 The whole 
1895 | XVI The Amending Act, 1895 . | Bo mach as has not been repealed, 
1896 | VI The Indian Penal Code Amendment Act, 1896 . | The whole, 
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The Inland Bonded Warehouses Act, 1898 oc 

mer cree Railways Act (1890) Amendment Act, 

The Legal Practitioners Act, 1896 ees 

The Punjab Land-revenue (Amendment) Act, 1896 ... 

The Public Servants (Inquiries) Act (1850) Amend- 
ment Act, 1897, 

The Amending Act, 1897 


The Negotiable Instruments 
Act, 189 


; 7. 
The Reformatory Schools Act, 1897 ‘as 
ee ge oe eee Act (1861) Amendment Act, 
The Indian Penal Code, Amendment Act, 1898 
The Central Provinces Tenancy, Act, 1898 
The Central Provinces Land-revenue Act, 1898 
The Presidency Small Cause Courts Act, 1899 
The Indian Evidence Act, 1899 
The Indian Contract Act Amendment Act, 1899 
The Indian Arbitration Act, 1899 
The Oarriers Act, 1899 
The Court-fees Amendment Act, 1899 Si 
The Ourrency Notes Forgery Act, 1899 i 
The Northern India Canal and Drainage (Amend- 
ment) Act, 1899. 
ane oo Improvement Loans (Amendment) Act, 
8 
The Currency Conversion (Army) Act, 1889 
The Central Provinces Court of Wards Act, 1899 
The Transfer of Property Act, 1900 
An Act amending Act of 1899 
The Bankers’ Books Evidence Act, 1900 
The Punjab Alienation of Land Act, 1800 
The Oourt-fees (Amendment) Act, 1901 
The Amending Act, 1901 
The United Provinces (Desi 
The Amending Act, 1 
The Indian Post Office (A) sndment) Act, 1903 
The l.epers(Amendment) ct, 1903 i 
The Transfer of Proprert (Amendment) Act, 1904 .. 
The Indien Stamp (Ameudment) Act, 1904 sae 
The Court-fees (Amendment) Act, 1905 Ji 
aT a Incumbered Estates (Amendment) Act, 
The Presidency Small Cause Courts Act, 1908 
The Indian Stamp (Amendment) Act, 1908 ei 
The Land Improvement and Agriculturists’ Loans 
(Amendment) Act, 1908. 
The Repealing and Amending (Rates and QOesses) 


Act Amendment 


Act, 1907. 
The Legeal Practitioners (Amendment) Act, 1908 ... 
The Indian Trusts (Amendment) Act, 1908 wee 


The Ooroners (Amendment) Act, 1908 es 

The Central Provinces Financial Oommissioner's 
Act, 1908, 

The Indian Ports Act, 1908 oes 

The Indian Registration Act, 1908 es 

ig Whipping Act, 1808 


Indian Penal Gode Amendment Act, 1910... 


The Indian Stamp (Amendment) Act, 1910 
The;Court-fees (Amendment) Act, 1910 


E ande and Farcy Law Amendment Act, 
The Prisons (Amendment) Act, 1910 i sae 
| The Opium (Amendment) Act, 1911 - soe 
The Indian Ports (Amendment) Act, 1911 ese 


iaaa -i ~~ e a 


vation) Act,1908 =... 





a aceite anana 


Section 3. 
So much as has not bean repealed 


The whole, 
The whole. 
Sections 2, 3 and 4, 


Sub section (2) af sek 
Second Schedules on and the 
So much as has not been repealed 


Sections 2 and 3, ae 
So much as has not been repealed 


So much as has not b 
Section 100 and the Bohedul ee 
ace bri hee 

o much as hot been ‘repealed 
So much ag has not 
The whole. = RES 
a 21. : ' 

omuch as has not be 
So much as has not bia Bi 
Bo much as has not been repealed. 
So much as has not bean repealed. 


So much as has not been repealed. 


So much as has not b 

Rection 41 and the Scheduler t 

So much as has not been repealed 

Segue as sa not been repealed. 
o much as hag not been ; 

Section 82. | repealed 

much as has not been repealed, 

Section 3and the Seco 

a ilies ie ng Schedule. 
ection 3 andthe Se 

The whole, ae Schedule, 

The whale. = 


The whole, 


Bo muah as has not 
The whole. been repealed, 
So much as has not been repealed 


The whole. 


So much as has not been 

The who le. oa Tepealed, 
ko much as not b 

Sections 4,5and 6, = Tepealed, 


Section 69 and Schedule IL, 
Section 93 and the Schedule, 
Section 7, 

The whole: 

The whole. . 
The whole. a 8 
The whole. 


The whole, 
Sections 2 and §, : i 
The whole. ú 
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The Indian Tramways (Amendment) Act, 1911 

The Births, Deaths and Marriages Registration 
(Amendment) Act, 1911. 

The Indian Universities (Amendment) Act, 1911 ... 

The aie Ohristian Marriage (Amendment) Act, 
191 

The Court-fees (Amendment) Act, 1911 

The Bengal, Agra and Assam Civil Courts (Amend- 
ment) Act, 1911. 

The Indian Seng aaa A Act, 1912 

The Indian Post Office (Amendment) Act, 1912 si 

The Bengal, Bihar and Orissa and Assam Laws 


Act, 1912. 

The Presidency Small Cause Oourts (Amendment) 
Act, 1912, 

The Tadian Divorce (Amendment) Act, 1912 

The Indian Extradition (Amendment) ‘Act, 1913 . 

coe Phosphorus Matches Prohibition Act, 
19 

The Indian Oriminal Law Amendment Act, 1913 .. 

T via of Oivil Procedure (Amendment) Act, 
1914 

The Decentralization Act, 1914 

The Negotiable Instrumente (Amendment) Act, 


1914 

The Provincial Small Cause Oourts 
Aot, 1914, 

The Indian Telegraph (Amendment) Act, 1914 ae 

The Repesling and Amending Act, 1914 P 

The Indian Companies (Amendment) Act, 1914 

The Sea Customs (Amendment) Aot, 1914 

The on. Life Assurance Companies (Amendment) 
Act, 1914 

The Indian Post Office and Telegraph (Amendment) 
Act, 1914. 

The Indian Army (Amendment) Act, 1914 

The Second Repealing and Amendin Act, 1914 .. 

The Foreigners (Amendment) Act, 1915 ; 

The Delhi Laws Act, 1915 

The Sea Oustoms (Amendment) Act, 1915 

The Repesling and Amending Act, 1915 

The North-West Frontier Constabul ary Act, 1915 . 

The Indian Trusts (Amendment) Act, 1918 

The Indian Ports (Amendment) Act, 1916 

The Indian Lunacy (Amendment) Act, 1916 

The Amending Act, 1916 

The Indian Army (Amendment) Act, 1917 

Th en of Oruelty to Animals (Amendment) 

ct, 

The Indian Registration (Amendment? Act, 1917... 

er a Savings Banks (Amendment) Act, 

The Indian Trusts (Amendment) Act, 1917 

The Presidency Small Cause Oourts (Amendment) 
Act, 1917. 

The Repealing and Amending Act, 1917 

Ths Indian Coinage (Amendment) Act, 1918 

The Indian Army (Amendment) Act, 1918 

The Termination of the Present War (Definition) 


Act, 1919. 
The Indian Oaths (Amendment) Act, 1919 
Bey geet Instruments ( Amendment) Act, 


The Excess Profits Duty Act, 1919 
The Sea Customs (Amendment) Aot, 1919 
The Land Acquisition (Amendment ) Act, 1919 


(Amendment) 


r + 
* * 
« 
—_ 











net 


The whole. 
The whole. 


The whole, 
The whole. 


The whole. 
The whole 


The whole. 
The whole. 
Sections 7land 8 and Schedule E. 


The whole. 


The whole. 
The whole. 
Section 3. 


The whole, f 
The whole. . 


So much as has not been 
The whole, akah 


The whole. 


a oe r 

o much as hasnot been repealed. 
The whole. ia 
The whole. 

The whole, 


The whols. 


The whole. 

So much as has not been repealed. 
The whole, 

Section 7. 

The whole, 

So much as has not been repealed. 
Section 22, 

The whole. 

The whole. 

The whole. 

So mach as has not been repealed. 

The whole. -3 

The whole. ` 


The whole. 
The whole. 


The whole. 
The whole.: 


ma 


So much as has not been repealed. 
The whole. 
So much as has not been repealed, 
The whole. 


The whole. 
The whole, 


Bo much as has not been apala. 
The whole. 
The whole. 
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Year No. Short title. Extent of repeal. 
1 2 3 4 

1919 XVIN The Repesling and Amending Act, 1919 So much as has not been repealed. 
1919 | XX The Indian Arms (Amendment) Act, 1919 The whole 
1919 | XXT The Indian Coinage (Amendment) Act, 1919 The whole. 
1919 | XXIII ! The Oinematograph (o admen) Act, 1919 The whole 
1919 | XXVII | The Indemnity Act, 1919 The whole. 
1920 | IT The Indian Army (Amendment) Act, 1920 The whole. 
1920 | VI The Inland Steam-vessela (Amendment) Act, 1920 ... | The whole 
1920 | VIO The Dourine (Amendment) Act, 1920 The whole 
1920 | IX The Glanders and Faroy (Amendment) Act, 1920 ,.. | The whole 
1920 | XI The ao nn Kala Insolvency (Amendment) Act, The whole. 

1920 
1980 | XXU The Lepers (Amendment) Act, 1920 The whole. 
1920 | XXIV The Pe of Civil Procedure (Amendment) Act, The whole 
1920 | XXV The a egotiable Instruments (Amendment) Act, | The whole, 
1920 | XXVI The Indian Limitation = Oode of Civil Procedure | The whole. 

- (Amendment) Act, 1920 
1920 | XXVII | The Indian Motor Vehicles (Amendment) Act, 1920 .. | The whole, 
1920 | XXIX une JAGA Patents and Designs (Amendment) Act, The whole. 
1930 | KAKI The Repealing and Amending Act, 1920 So much as'has not been ERTA 
1920 | XXXII the aoe Office Cash Certificates (Amendment) ‘Act, | The whole. 
20. 

1920 -| XXXVII | The Indian Army (Amendment) Act, 1920 ~ | So much as has not been -repealed, 
1920 | XX XVIII] The Devolution Act, 1920 So much as has not been repealed. 
1920 | XXXIX | The a Elections Offences and Inquiries Act, The whole of Part 1. 
1920 | KALII The Indian Companies (Amendment) Act, 1920 The whole 
1920 | XLIX The Auxiliary Force Ast, 1920 „ | Section 35, 
1921 |I The Indian Tea Oess (Amendment) Act, 1931 „. | Lhe whole. 
1921 | III ce Ae of Civil Procedure (Amendment) Act, | The whole. 
1921 | VII The Oni Dawa Act, 192 The whole. 
1921 | XI The Pha Works of Defence ninan Act, So mach as has not been repealed, 
1921 | XII The BN a. Instruments (Amendment) Aot, | The whole. 
1921 | XM The Cine (Amendment) Act, 1921 sa | The whole, 
1921 | XV The Indian Post Office (Amendment) Act, 1921 '| The whole. 
1821 | XVI The Indian Penal Code (Amendment) Act, 1931 ... | So much as-has not been repealed. 
1921 | XIX The-Land Acquisition (Amendment) Act, 1921... | The whole. 
1932 | I The Indian Electricity (Amendment) Act, 1922 .., | The whole 
1932 | ITI eee Hindu University (Amendment) Act, | The whole. 
1922 | VI The Indian Lunacy (Amendment) Act, 1922 The whole. 
1922 X The Indian Limitation (Amendment) Act, 1922 The whole. 
1922 | XIV The Press Law Repeal and Amendment Act, 1922 ... | The whole, 
1922 | XV The Indian Ports (Amendment) Act, 1922 The whole, 
1932 | XVI The Indian Extradition (Amendment, Act, 1922 The whole, 
1922 | XVII The Indian Museum (Amendment) Act, 1922 The whole, 
1922 | XVII The i A rEonablg Instruments (Amendment) Aot, | The whole. 
1922 | XIX -| The Court-fess (Amendment) Act, 1923 The whole. 
1922 Aa a Marriage and Divorce (Amendment) Act, The whole, 
1922 | XXI The Official Trustees and Administrator-General’s The whole. 

Acts Amendment Act, 1922, 
1923 | XI The Repealing and Amending Act, 1923 So much as has not been repealed, 
1923 | XII The Oriminal Law Amendment Act, 1923 So much as has not been -repealed, 
1923 | XIIT The ae Women's Pioperty (Amendment) Act, The whole. 

1 
1923 [KV The Indian Income-tax (Amendment) Act, 1928 . | So much as has not been repealed, 
1923 | XVI ae Government Savings Banks (Amendment) Act, | The whole. 
1923 | XV The ae (Amendment) Act, 1923 The whole. 
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Bo much as hag not been repen 



















The Indian Penal Code (Amendment) Act, 1923 . | The whole. 
ba as of Civil Procedure (Amendment) Act, | The whole. 
XXVII The Indien Income-tax (Further Amendment) Act, ‘The whole: 
XXIX The Code of Oivil Procedure (Second Amendment) | The whole. | 
XXX The Special Marriage (Amendment) Act, 1923 A E k 
The Indian Territorial and Auxiliary Forces cme ae 
(Amendment) Act, 1923. y 
The Indian Lunacy (Amendment) Act, 1933 The whole, 
XXXVI | The Indian Army (Amendment) Act, 1923 sa | The whole, 
XXXIV | The Cutchi Memons (Amendment) Act, 1923 see | The whole, 
XXXV The Code of Oriminal Procedure (Further Amend- | The whole, 













ment) Act, 1923. 

XXXVI | The Code of Criminal Procedure (Second Amend- 

ment) Act, 1923. 5 

XXXVIII The Land Acquisition (Amendment) Act, 1923 

XXXIX | The Indian Ports (Amendment) Act, 1923 Wi 

The Indian Electricity (Amendment) Act, 1933 —.... 

ae ar nae and Religious Trusts (Amendment) 

ot, : 

The.Indian Stamp (Amendment) Act, 1923 ed 

The Indian Ootton Cess (Amendment) Act, 1994 ~ 

The Repealing and Amending Act, 1924 Kb 

The Indian Coinage (Amendment) Act, 1994 

The Indian Income-tax (Amendment) Act, 1994 

The Indian Motor Vehicles (Amendment) Act, 1984 ... 

The Indian Post Office (Amendment) Act, 1994 

The Imperial Bank of India (Amendmant) Act, 1924 

The Indian Uriminal Law Amendment Act, 1994 -.. 

a JAMAN, Merchant Shipping (Amendment) Act, 

The Indian Income tax (Amendment) Act, 1995 

The Cantonments (Amendment) Act, 1925 < 

The Obsence Publications Act, 1925 T 

The Indian-Ports (Amendment) Act, 1925 ; 

The Oantonments (House-Accommodation Amend- 
ment) Act, 1925. 

The Indian Merchant Shipping (Second Amend- 
ment) Act, 1925. g 

The Indian Stamp (Amendment) Ast, 1925 Ku 

Gr i Income-tax (Second Amendment) Act, 





So much as has not been repealed. 


The whole. 
The whole. = 
The whole. 
The whole. 


The whole. 
a hegre a l 

much as nasg not been repealed. 
The whole. b posl 
The whole. 
The whole. 
The whole 
The whole, i 
The whole. l 
The whole. 





























The whole. 


The whole 
The whole. 



















The Prisons (Amendment) Act, 1925 e whole. 
The Indian Cotton Cess (Amendment) Act, 1925 ... | The whole. 
ET n: of Oivil Procedure (Amendment) Act, | The whole. 
The Religious Endowments (Amendment) Act, 1925 .. | The whole, 
The Legislative Members Exemption Act, 1925 ... | The whole, 
The Sikh Gurdwaras (Supplementary) Act, 1925... | Baction 3. i 
1925 | XXVII | The Opium (Amendment) Act, 1925 ‘+ | So much as has not been repealed 
1925 | XXVIII | The Provident Funds (Amendment) Act, 1925 ... | The whole, 
1925 XXO The Indian Penal Code (Amendment) Act, 1925 ...| The whole ` j 
1835 | XXX The Indian Limitation (Amendment) Ast, 1925 ... | The whole. 
1925 | XXXII | The Oudh Courts (Supplementary) Act, 1925 . | The whole. -~ 
1925 | XXXII | The Oriminsl Tribes (Amendment) Act, 1925 sen | The whole. 
1925 | XXXIV | The Cotton Tiansport (Amendment) Act, 1925 |. | The whole. 4 
1925 i XXXVI The Indian Ports \Amendment, Act, 1925 $ So much as has not been i repealed 


°” 19235 | XXXVII | The Repesling snd Amending Act, 1925 


1985 | XX XVIII So much as has not been repealed. 
I 


The Transfer of Property(Amendment) Act, 1925 ... | The whole. 
The Small Oause Courts (Attachment of Immov- | The whole 

able Property) Act, 1926. I sh ME 
The Oode of Criminal Procedure (Amendment) Aot, | So much as has not been repealed, 


1926. 
(To be Qontinued.) 
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The Aca and Wards (Amendment) Act, 

The Indian Lunacy (Amendment) Act, 1926 

rae of Oivil Procedure (Amendment) Act, 

The Insolvency (Amendment) Act, 1926 

The Oode of Criminal Procedure (Second Amend- 
ment) Act, 1926, 

The Indian ‘Registration (Amendment) Act, 1938 

The Madras Civil Ooarts (Amendmeht) Act, -1926 . 

The Legal Practitioners (Amendment) Act, 1996 

ika oe O1vil- Courts (Second “Amendment) Act, 


= rae Civil Bisané (Second Amendment) 
c 

The Indian Income-tax (Amendment) Act, 1926 

The Indian Divorda-(Amendment) -Act, 1924 

The Transfer of Property (Amendment) Aot, 1826 .. 
The Usurious Loans (Amendment) Act, 1 

ar o NE 8 Compensation ¢dimendment) Act, 


The Ne sotiable Instruments (Interest) Act 1928 
The Indian Evidence (Amendment) ‘Act, 1426 = 
or Administrator-General’ 8 (Amendment) Act, 


The Indian Oompanies (Amendment) Act, 1936 
The Cantenments (Amendment)‘Act, 1926 -> 


The Oode of Criminal Procedure (Third Ane 


-ment) Act, 1926. 
7 „Provincial Insolvency (Amendinent) Act, 


Te on Succession (Second -Améndment) Act, 


The Tedian Limitation (Amendment) Act, 1937 a 
The Indian Registratidn (Amendment) Ast, “1927. 
The Indian Finance Act, 1927. 

The Madras Salt (Amendment) Act, 1997 


The Provident Funds Amendment)’ Act, 1927 xe 


The 8ea Customs (Amendment) Act, 1927 

oer ao Limitation (Ssconi1 Amendment) Act, 
The Repealing and Amending Act, 192/ 

The Insolvency (Amendment; Act, 1927 

The Indiin Bar Oounsils (Amendment) ‘Act, 1927. 
a eae Merchant Shipping (Amendment) Act, 
The Indian Divorce (Amendment) Act,'1927 

The Indian Lighthouse Act, 1927 i 
The Indian' Succession (Amendment) Act;1927 n 
ao eae is wns Insolvency (Amendment) Act, 


—— — ed 


Extent of repeal 








4 





agamanira anan AB 


So much ag has not been repeale | 


The whole. 
The whole. 


The whole. 


The whole. 
The whole 
The whole. 
The whole. 
The whole. 


89 much as has not been repealed 


The whole 


- The whcle. 


The whole 


The whole. 
The whole. 


So much as has not been repealed, 


The whole. 


The whole 


The whole. 
‘| The whole. 


The whole 


So much‘as has not been repealed. 


The whole. 


The whole. 
The whole. 


So much as has not beon r-pral d, 


The whole. 
The whole. 
Tha whole. 
The whole. 


So much as has not been repealed, 


The whole. 
The whole. 
The whole. 


The whole. 


Section 22 and the Sii 


The whole. 
The whole, 
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The Indian Securities (Amendment) Act, 1°27 sss 
ane. a Registration (Amendment) Act, 
The Oriminal Law Amendment Act, 1927 

The Oantonments (Amendment) Act, 1927 

The Indian Emigration (Amendment) Act, 1227 

The Indian Income-tax (Amendment) Act, 1927... 
a i . Divorce (Second Amendment) Act, 


The Indian Securities (Amendment) Act, 1928 
The Indian Income tax (Amendment) Act, 1928 
a ene Bonded Warehouses (Amendment) Act, 


1928, 

The i Merchant Shipping (Amendmet) Act, 
1928. 

a aoe Territorial Force (Amendment) Act, 


Thè Auxiliary Force :Amendment) Act, 1938 ; 
The Ohittagong Port (Amendment) Act, 1928 ~ 
The Indian Succession Amendment) Act, 1928 si 
The Indian Tiade Unions (Amendment! Act, 1928 . 
The Indian Income-tax ‘Amendment’ Act, 1928 

The Repealing and Amending Act, 1928 ° 

The Madras Salt (Amendment) Act, 1928 

The Indian Limitation (Amendment) Act, 1929 

=. E Insolvency (Amendment) Act, 


The Indian Boilers (Amendment) Act, 1929 sas 

The Bengal Pilot Service (Centralisation of Admi- 
nistration) Act, 1929, 

The Indian Incometax (Provident Funds Relief) 
Act, 1929 

the An Territorial Forcs (Amendment) Act, 

The Indian Ootton Oess(Amendment) Act, 1929 

The Indian Registration (Amendment) Act, 1929 

ae gene and Wards (Amendment) Act, 


The Indian Succession (Amendment) Act, 1929 .. 

The Transfer of Property (Amendment) Act, 1929 ... 

The Transfer of Property (Amendment) Supple- 
mentary Act, 1929. 

The Provident Funds (Amendment) Act, 1930 

The Dangerous Diugs Act, 1930 


The Indian Sale of Goods Act, 1930 

The Indian Oontract (Amendment) Act, 1930 

The Transfer of 
1930, 

The Prisons (Amendment) Act, 1930 ès 

= i Patents and Designs (Amendment) Act, 


The Repealing and Amending Act, 1930 Ñ 

The Cantonments (House-Accommodation (Amend- 
ment) Act, 1930. 

The Ingolveney Law (Amendment) Act, 1930 sai 

nae fama Steam-vessela (Amendment) Act, 


Property (Amendment) Act, 


The Indian Railways (Amendment) Act, 1930 


vee 


The Transfer of Property (Amendment) Supplemen- 
tary Act, 1930, Rae 


The Indian Companies (Amendment) Act, 1930 


The destructive Insects and Pests (Amendment) 
Act, 1930. 


The Indian Income-tax (Amendment) Act, 1930 


+a 
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Extent of repeal. 


The whole, 
The whole. 


The whole. 
The whole. 
The whole 
The whole, 
The whole, 


The whole. 
The whole. 
The whole. 


The whole. 
The whole. 


The whole, 
The whole. 
The whole, 
The whole. 
The whole 
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So much as has not been repealed, 


The whole, 
The whole, 
The whole. 


The whole. 
The whole. 


The whole, 
The wholes. 
The whole, 
The whole. 
The whole. 


The whole, 
The whole. 


Sections 2, 3, 
12, \3-and 


The whole, 


"4 


-> 


4,5, 6,7, 8, 9, 10,11 
14, 


4 


Second 40 and so much of Schedule 
II as has not been repealed. 


Section 65. 
The whole, 
The whole, 


The whole. 
The whole, 


So much as has not been repealed. 


The whole. 


The whole. 
The whole. 


The whole, 
The whole, 


Section 2. 
The whole. 


The whole. 
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The one Income-tax (Second Amendment) Act, 
The Indian Income-tax (Third Amendment) Act, 
930 


The Indian Lac Oesa Act, 1930 

tbe T ENANO Instruments (Amendment) Act, 
The Indian Forest (Amendment) Act, 1930 

The Indian Teiegraph (Amendment) Act, 1930 
a ivil Courts (Amendment) Act, 


a aoe Hindu University (Amendment) Act, 


The Indian Income-tax (Amendment) Act, 1931 
ee ae Territorial Force (Amendment) Ast, 


The yee Force (Amendment) Act, 1931 
The Oantonments (Amendment) Act, 1931 
oa Naval Armament (Amendment) Act 


The ae Merchant Shipping (Amendment) Act, 


The Vizagapatam Port Act, 1931 
The Indian Ports (Amendment) Act, 1931 ze 
ar aoa Reserve Forces (Amendment) Act, 


The Provisional Oollection of Taxes Act, 1931 
The Indian Succession (Amendment) Act, 1931 |. 
ne Aligarh Muslim University (Amendment Act, 
31. 
The Land Customs (Amendment) Act, 1931 
Tbe Indian Companies (Supplementary Amendment) 
Act, 1932. 
ae Sali Additional Import Duty (Extending) Act, 


The Bengal Oriminal Law Amendment (Supple- 
mentary) Act, 1932. 

The Indian Partnership Act, 1932 

a ie of Civil Procedure (Amendment) Act, 


The A ar Industry (Protections Act, 1932 

The indian Air Force Act, 1932 

The Indian Emigration (Amendment) Act, 1932 

The Cantonments (Amendment) Act, 1939 

The Ancient Monumsnts Preservation (Amendment) 
Act, 1932 

The Trade Disputes (Amendment) Act, 1932 

The Port Haj Committees Act, 1932 

er ee of O1iminal Procedure (Amendment) Act, 


The Oriminal Law Amendment Act, 1932 





The whole, 
The whole, 


Section 11, 
The whole 


The whole, 
The whole, 
The whole. 
The whole 


The whole. 
The whole. 


The whole 
The whole, 
The whole 
The whole, 
The whole. 
The whole, 
The whole, 
Section 8. 

The whole. 
The whole, 


The whole, 
The whole, 


The whole. 
Section 4, 
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sangan Laka 


Extent of repeal. 


a 


Section 73 and Sch. IT. 


The whole, 


Section 2 and the Schedule. 
Section 130 and the Schedule 


The whole, 
The whole, 
The whole, 


The whole, 
Section 24. 
The whcele. 


Sections 11, 12, 13, 14 and 18. 


The Indian Forest (Amendment) Act, 1933 The whole. 
The Auxiliary Force (Amendment) Act, 1933 ... | The whole. 
The ae Merchant Shipping (Amendment) Act, The whole, 
The Indian Income-tax (Amendment) Act, 1933 .,, | The whole. 
oe oo Compensation (Amendment) Act, | The whole. 
The Land Acquisition (Amendment) Act, 1933 soal The whole. 
The Ta Jadah Income-tax (Second Amendment) Act, | The whole 
The Indian Railways (Amendment) Act, 1933 The whole. 
The Indian Arbitration (Amendment Act, 1933 The whole. 
The Oantonments (House-Accommodation Amend- | The whole. 
ment) Act, 1933, j 
The Indian Merchant Shipping (Second Amend. | The whole 


Pen Act, 1933, 





Year. No. 
1 2 
1933 | XXVI 

1933 | XXVIII 
1934 

1934 |V 
1934 | XVO 
1934 | XVIII 
1934 | XXI 
1934 | XXII 
1934 | XXIV 
1934 !XXIX 
193i | XXX 
1934 | XX XI 
1934 | XXXIV 
1934 | XXXV 
1935 |I 

1935 | IIL 
1935 | VI 
1935 | VII 
1935 | VIII 
1935 TIK 
1935 |x 

1935 | XI 
1876 | CIT 
1880 | II 
1983 |I 

1884 I 

1884 | III 
1888 jE 
1887 | XIII 
1888 |T 

1889 | IT 
1891 | VII 
1892 | III 
1898 |V 
1893 {IX 
1896 | VII 
1896 [IX 
1893 (It 
1499 |] 

1899 IIIT 
1901 lI 

1901 NI 
1901 |I 

1904 [HI 
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Short title 
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The Dangerous Drugs (Amendment) ket, 1933 

The Indian Tariff ‘Sacond Amandment' Act, 1933 

The Imperial Bank of India (Amerimoant) Act, 
9 


4, 
The pee Medical Oonunsil (Amendment) Act, 
1934, 
Bie see Instruments (Amendment? Act, 
i 


The Todian Trusts (Amandment) Act, 193! : 
The Səs Customs (Amendment) Act, 1934 E 
The Indian Aircraft Act, 1934 

The Repealing and Amenting Act, 19034 sa 
The Indian Incoms-tax (Amendmant) Act, 1934 a 
The Petroleum Act, 1931 : 
The Indian Army ‘Amendment? Act, 1931 

The Indian Navy (Discipline) Act, 1934 


The Amending Act, 1934 wa 
NA ee Nataralization fAmenadmsnt) Act, 
5. 
The Indian Tea Cess Amendment) Act, 1935 i 
The ere Maslim University (Amendment) Act, 
1935 r l 


The Indian Army (Amendment) Act, 1935 eg 

a imal Provinces Courts (Supplemsatary) Act, 
1 

The Provinoial Small Oause Courts (Amendment) 
Act, 1935. 

The Provincial Insolvency (Amendment) Act, 193°... 

The Factories (Amendment) Act, 1933 ax 


PART IT.—RAGULATIONS. 
n ; oe and Nicobar Islanis Regulation, 


The Assam Frontier Tracts Regulation, 1990 i 
ie poo and Oachar Rural Police Regulation, 


The Andaman and Nicobar Islands Regulation, 
4, 


The Assam Frontier Tracts Regulation, 188t =. 

The Svnthal Parganas Rent Regulation, 1838 

The Hazara Tenancy Regulation, 1887 1 

The Ajmer Government Wards Regulation, 1883 

Tha Assam [and and Revenue Regulation, 1889 

The Assam Forest Regnlation, 1891 

The Sindh Frontier Regulation, 1899 

The Sonthal Parganas Justice Ragnlation, 1893 

The Ajmere Amending Regulation 1393 si 

The British Baluchistan Orimiaal Justice Regula- 
tion, 1898. 

ae. Baluchistan Oivil Justices Regulation, 

The Assam Frontier Tracta Regulation (1830) 
Amendment Regulation, 1898 

The Coorg Land and Revenue Regulation, 1899 .. 

The oo Parganas Justice and Laws Regulation, 


“andik 


ase 


The Coorg Oourts Regulation, 1901 

The Frontier Orimes Regulation, 1901 k 

A Regulation to provide for certain modifications i 
the Punjab Alienation of Land Act, 1900, in its 
application to the North-West Frontier Pro- 
vince. 


ae pa E Tenancy fAmenement) Regulation, 


eT Manang dhangka 
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Extent cf repoal. 
4 È 








ee Te 


_— eum ~ = em 


The whole. ff 
So much as has az; baen repasi 2 
The whole, 


The whcle. 
The whole, 


The whole. 

The whole. 

Section 20. 7 

So much as has not been repeal., 

The whole. 

Section 32 and tne Schedule, 

The whole, 

Bection 4 and the Second Sehe- 
dule 


-The whole. 


The whols, 


The whole. ° 
The whole. 


The whole. 
The whole. 


The whole. 


The whole, 
The whole. 


Section 2. 


So much as has not been repealed. 
So much as has nct been repeat. 


The whole. 


The whole. 

Sections 4 aud £8, 

Section 2. 

Section 2, 

The whole. 

Section 2. 

Section 2 (2), 

Section 34. h 
So much as has not been repenje =, 
Section 2. 


Section 2 and the Schedul- , 
The whoie, 


Section 2 and. the First Schedul> 
So much as bas not been repaalet 


Section 20 and the Schedule, 


Section 84. 
The whole. 


The whole. 























Regulation, 2926, 
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eR S A A TE aana STE a ST andana ANANG af TAA A ana Ada aa NB anga anan Aa Apang ing, a anakan en 
Yoar. | No Bhort title. | Extent <f repeal, 
1 2 3 4 
1904 |V The North-West Frontier Province Court of Wards | Section 3 
Regulation, 1°04. 
1905 | IT wue „Assam Land and Revenue (Amendment) Regu- The whole 
ation, 1905 
1995 | IV The Coorg Courts (Amendment) Regulation, 1905 ... | The whole, 
1906 | I The North-West Frontier Province Law and Justice | The whole 
(Amendment) Regulation, 1908. 
1907 | II The Coorg Municipal Regulation, 1907 .. | Section 167 
1907 | TIT The HETT Parganas Rent (Amendment) Regula- | The whole, 
tion, 1907 ; 
1907 | IV The Coorg L Land and Revenue (Amendment) Regula- | ' The whole, 
tion 
1907 |V ene Ajmere rede and Revenue (Amendment) Regu- | The whole 
ation, 1£07 
1908 | I The neta Land and Revenue (Amendment Regule- , The whole, 
tion, 1903 
1908 | UI The Sonthal Parganas Settlement (Amendment) | Sections 2, 4, 5, 8, 9 and 10. 
Regulation, 1908 
1908 | IV oe : Andaman and Nicobar Islands Regolation, | The whole, 
1911° [1 The North-West Frontier Gazette Regulation, 1911. | The whole, 
1911 | IV The R ri and Revanue (Amendment) Regula- | So much as has not been repealed, 
tion, 191 
1911 |V Tbe Coorg Distriot Fund (Amendment), Regulation, The whole, |. 
1912 (II The North-West Frontier Province, Law and Justice So much as has not b 
(Amendment) Regulation, 1912. | en Fopéaled, 
1812 | TIT The Assam Forest (Amendment) Regulation, 1912.. | The whole, 
1912 | IV ne ae Parganas Justice (Amendment) Regula- The whole, 
tion, 1912 
1912 |V Ra British Baluchistan Forest (Amendment) Regu- | The whols 
ation, 1912, 
1913 {I Tas org District Fund (Amendment) Regulation, | The whole. 
1914 | IT ane mee Repealing and Amending Regulation, | Bo much as haa oct been repealed 
1915 | II The ra WAH and Nicobar Islands (Amendment) | The whole, 
Regulation, 1915, y 
1919 |I The North-West Frontier Province Law and Justice | Section 2, 
‘| (Amendment) Regulation, 1919, 
1919 ` | TI The British Baluchistan Oriminal and Civil Justice | Sections 2 and 4, 
{Amendment) Regulation, 1919. l 
1919 | TIT ee e Upper Tanawal (Amendment) Regula- |: The whole, 
tiog i 
19'9 |TV The Hazara Forest (Amendment) Regulation, 1919 .. | The whole. 
1920 JIT The British Baluchistan Civil Justice (Amc ndment? The whole 
Regulation, 19-0, ae 
1920 i IV The ee ng Hill Tracts (Amendment) Regula- | The whole. 
tion <0 
1921 i HI The British Baluchistan Bazars (Amendment) Regu- | The whole 
lation, 1921. 
1921 | IV The Ajmere Land and Revenue (Amendment) Regu- | The whole. 
lation, 1921. 
1923 |T The Assam Forest (Amendment) Regulation, 1922 .. | The whole. 
1923 |; IF The Coorg Courts (Amendment) Regulation, 1923 The whole. 
1935 {IV The oa Hill Tracts (Amendme t) Regula- | The whole. 
tion 5 
- 1995 |V The Bengal Eastern Frontier (Amendment) Regula- | The whole. 
tion, 1825 
1925 | VI Peg eserves Municipalities Regulation, Section 2 and the Frs} Schedule 
1925 | VII The Sonthal ens Settlement (Amendment) | The whole, a 
Regulation, 1 
1926 jI The | kai rang lands and Minicoy (Amendment) | So much as hae not been repealed, 
Regulation, 1926. 
1938 | 111 The Andaman and Nicobar -Islands (Land-tenare) Section 87. 


AE NAGA aa S GP a 
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. Lear. No. Short title. Extent of repeal.’ 
1 3 3 4 
1936 | Iv The North-West Frontier Province Law and Justice | So much ss has nct been repeals: . 
(Amendment) Regulation, 1926. 
1926 |y oe ner Rural Boards (Amendment) Regulation, | The whole. 
1998 | VII aha ; Frontier Crimes (Amendment) Regulation, | The whole. 
19:8 | VIN The British Baluchistan Bazars (Amendment) Regu- | The whole. 
lation, 1926 
1927 iT The Andaman and Nicobar Islands (Amendment) | The whole. 
Regulation, 1927. . 
1927 | TH The Punah Frontier Crossing (Amendment) Regula- | The whole. 
tion, i 
19?8 if The Sonthal Parganas Settlement (Amendment) | The whole. 
Regulation, 1928, 
1928 |Y ar cee Orimes (Amendment) Regulation, | The whole. 
1930 |I The Andaman and Nicobar Islands (Amendment) | The whole. 
Regulation, 1930. 
1930 | ITT The Andaman and Nicobar Islands (Second Amend- | The whole 
ment’ Regulation, 1930. j 
1930 | VI a ee Piploda Laws (Amendment) Regulation, | The whole. 
1930 | VII The Coorg Courts (Amendment) Regulation, 1930 The whole. f 
1931 11 u a Na Frontier Province Oourts Regula- | Sections 38 and 39. 
ion, : 
1981 | VII ee Piploda Laws (Amendment) Regulation, | The whole, 
1982 |T The Ajmer Courts Amendment) Regulation, 1932... | The whole. 
1932 | OT er a Rural Boards (Amendment) Regulation, ! The whole. 
1933 | IV ka Kr Parganas Justice (Amendment) Regula- | The whole. 
ion, : 
1984 JI The Sonthal Parganas Settlement (Amendment) | The whole. 
Regulation, 1934. 
1935 The Ajmer-Merwara Municipalities (Amendment) | The whole, 











Regulation, 1935. 

















ACT No. Il of 1938. 
THE INDIAN COMPANIES (AMENDMENT) ACT, 


Received the assent of the Governor-Generat on the 
Ith February, 1938, and published in the Gazette of 
India, Part 4, dated the 5th March, 1938. 


An Act further to amend the Indian 
Companies Act, 1913, for certain purposes. 


Whereas it is expedient further to amend 
the Indian Companies Act, 1913, for the pur- 
poses nereinafter appearing; Itis hereby 
enacted as follows : 

1. Short title. 

This Act may be called the Indian Com- 
panies (Amendment) Act, 1938. 
. 2. Amendment of section 17, Act VII 
of 1913 

In the first proviso to sub section (2) of 
section 17 of the Indian Companies Act, 
1913 (hereinafter referred to as the said 
Act), for the word and figure “regula- 


tion 78” the word and figures ‘regulation 
78, 79, 80, 81 and 82” shall be substituted. 
fave Amendment of section 34, Act VII of 

Tn sub-section (1) of section 34 of the 
said Act, for the word, brackets and figure 
“sub-section (4)" the word, brackets and 
ioe “sub section (7)" shall be substitute 
ed. 

4. Amendment of section 86-1, Act VII 
of 1933. 

In clause (a) of sub-section (1) of sec» 
tion 861 of the said Act. for the figure “84” 
the figure “85” shall be substituted. 

5. Amendment of section 80D, Act VII 
of 1913. 

In sub-section (1) of section 86D of the 
said Act, forthe words “or to a private 
ecmpany of which such director is a direc- 
tor" the words “or to a private company of 
which such director is a member cr direc- 
tor” shall be substituted. 
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6. Amendment of section 87D, Act VII 
of 1913. 

In sub-section (1) of section 87D of the 
said Act, for the words “or to auy director 
of the private company” the words “or to 
any member or director of the private 
company’ shall be substituted. 

7. Amendment of section 102, Act VH of 
1913. 

In sub-sections (1) and (2) of section 102 
of the said Act, for the word and fizure 
“section 101” the words and figures “‘sec- 
tion 98 or section 101” shall be substituted. 


8. Amendment of section 130, Act VII 
In section 180 of the said Act, sub-sec- 
tion (3) shall be renumbered as sub-sece 
tion (4) and the following shall be inserted 

as eub-section (3', namely :— 
(3) Where a company has a -branch 
office, the company shall be deemed 

e {to have ccmplied with the provi- 

sions of sub-section (l) and sub- 
section (2), if proper books of ac- 
count relating to the transaciions 
effected at the branch office are kept 
at the branch office and proper 
summarised returns, made up to 
dates at intervals of not more than 
two months, are sent by the branch 
office to the registered office of the 
company or other place referred 
to in sub-section (2)”, - 

9. Amendment of section 134, Act VII of 

1913. ( 

In section 134 of tke said Act,— 

(a) in pub section (1),— 

(4)-after the words “profit and loss 
account” the words “or the in- 
come and expenditure account 
as the case may be“ shall be in- 
serted ; and 

- (ii) for the words “a copy of the 
balance-sheet” the words “three 
copies thereof” shall be substitut- 


ed ;- 
(b) in sub-section (2), for the word 
“copy” the word “copies” shall be 


substituted. 
10. Amendment of section 153A, Act 
VII of 1913. 


In sub-section (5) of section 153-A of the 
said Act, for the word, brackets and figure 
“sub-section (4)" the word, brackets and 
figure “sub section (6)” shall be substituted. 

11. Amendment of section 237, Act VII 
of 1913. 

[n section 237 of the said Act,— 

(a) in sub-section (6), the words be- 
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ginning with “and it shall be the 
duty of" and ending “which he 3s 
reasonably able to gite", and the 
words beginning with “For the 
purposes of this sub-section” and 
ending ‘‘whether that person is or 
18 Dot an officer of the company” 
shall be omitted ; 
(b) after sub-secticn (6) the following 
sub-section shall be inserted, name- 
“(7) Notwithstanding anything contain- 
ed in the Indian ERS Ket 
1872, when any proceedings are 
instituted under this sec'ion, it 
shall be the duty of the liquidator 
and of every officer and agent of 
the company past and present 
(other than the defendant in the 
proceedings) to give all assistance 
in conneclion with the prosecuticn 
which he is reasonably able to 
give,and forthe purposes of this 
sub-section, the expression agent 
in relation to a company shall be 
deemed to include any banker or 
legal adviser of the company and 
any person employed by the com- 
pany as auditor, whether that per- 
son 18 or 18 not an officer of the 
_ company.”; and | 
(c) existing sub-section :7) shall be re- 
numbered as sub section (3), and 
in that sab-section a8 so re-num- 
bered, for the word, brackets and 
figure “sub section 6)” the word, 
brackets and figure “sub-section 
(7)” shall be substituted. 
12. Amendment of section 277, Act VIT 
of 1913, 
In section 277 of the said Act,— 
(a) in sub section (1),— 
(i) after clause (d) the following 
clause shall be inserted, name- 


ly :— 

““(e) the full address of that office of the 
company in British India which is 
to be deemed the principal place 
of business in British India of the 
company ;"; and 

(ii) for the words “‘or in such address” 
the words “or in any such ad- 
dress" shall be substituted : 

(b) in sub-section (3),— 

ijin sub-clause (i), for the worde 
“a copy of that balance-sheet” 
the words “three copies of that 
balance-sheet” shall be substi. 
tuted, and after the words “such 
supplementary statements” the 
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words “in 
inserted ; 
(ii) in sub clause (it), after the words 
“such a statement” the words 
“in triplicate’ shall be in- 
serted. 
13. Amendment of section 277-D, Act 
VII of 1913. 

Section 277-D of the said Act shall be 
renumbered as sub-section (1) of that sec- 
tion and to the sub-section so re-num bered 
the following shall be added, namely:— 

“Provided that references in the said 
Sections to the registrar shall be 
deemed to be references to the 
registrar.of the province in which 


triplicate’ shall be 


the principal place of business in’ 


British India of such company is 
situated, and references to the 
registered office of the company 
shall be deemed to be references 
to the principal place of business 
in British India of the company: 

Provided further that. where a charge 
is created outside British India or 
the completion of the acquisition 
of property takes place outside 
British India, sub clause (t) of the 
proviso to sub section (J) of sec- 
tion 109 and the proviso to sub- 
section (J) of section 109A shall 
apply as if the property wherever 
situated were situated outside 
British India. 

(2) This section shall be deemed not to 
have’ come into force until the 
commencement of the Indian Oom- 
panies (Amendment) Act, 1°38; 

Provided that where the provisions: of 
section 109 and sections 117 to 
120 have not been complied with 
in respect of any charge or mort- 
gage created since the 15th day 
of January, 1937, as required by 
tris Act, those provisions shall be 
complied with within four weeks 
from the commencement of the 
Indian Companies (Amendment) 
Act, 1938.” 

14. Amendment of section 277-E, Act VII 
of 1913. l 
To section 277E of the said Act the fol- 
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lowing shall pe added, namely:— 
“Provided that references in the said 
- section to the registrar shall be 
deemed to be references to the 
registrar of the province in which 
the prircipal place of business in 
British India of such company is 
situated, and references to the re- 
gistered office of the companv shall 
be deemed to be references to the 
principal place of business in 
British India of the company.” 


15. Amendment of section 277F, Act 
VII of 1918. s 

In clause (2; of section 277F of the 
said Act, after the words “managing agent” 
the words “of a company not being a 
banking company” shall be inserted. 

Amendment of section 277L, Act 

VII of 19183. 

In sub-section (1) of section 277L of tke 
said Act, before the words “a statement” 


.the words “three copies of” shall be in- 


serted. 


17. Amendment of section 277M, Act 
VII of 1913. 

(1; Section 277M of the said Act shall 
be renumbered as eub s:ction (1) of that 
section and, in the said section ro re- 
numbered, for the words “A banking com- 
pany sball not form or hold shares in uny 
subsidiary company except a subsidiary 
company of its own” the words “A bank- 
ing company shall not form any sabsidiary 
company except a subsidiary company” 
shall be substituted. 

(2) To the said section as so renum- 
bered tke following sub-section shall be 
added, namely:— 

(2) Save as provided in sub-section (1), 
a banking company shall not hold 
shares in any company whether 
as pledgee, mortgagee or absolute 
owner of an amount exceeding 
forty per cent. of the issued share 
capital of that company: 

Provided that nothing in this sub- 
section shall apply to shares held 
by a banking company before ihe 
commencement of the Indian Com- 
panies (Amendment) Act, 1936.” - 


(To be Continued.) 
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CASES 
© JOURNAL, 


IMPERIAL ACTS, 1938, 


(Continued from 174 Ind. Cas. p. 16, Journal.) 


18 ° Substitution o ) - 
non 284, Act VII oF aS, eae eee 

Hor section 284 of th i 
followi.f section shall een 
namely :— 


Saving of pending proceedings for winding 


the 
be substitu ted, 


up. 
“284 The provisions with respect to 
Winding up contained in this Act 
as amended by the Indian Oom- 
panies (Amendment) Act, 1936, 
shall not apply to any company 
of which the winding up has 
commenced before the commence- 
ment of the Indian Oompanies 
(Amendment) Act, 1936, but every 
such company shall be wound up 
in the same manner and.with the 
Same, incidents as if the Indian 
l Companies (Amendment) Act, 1936, 
ae) a ange Pret 
: ment o 1 
viis itd | F irst Schedule, Act 
e` First Sche i j 
Tatle 2 dule to the said Act, in 
(a) in regulation 5%, for the words 
‘by at least three members” the 
following shall be substituted 
m namely: — 
‘In accordance with the provisions 
of clause (c) of sub-section (1) 
of section 79 of the Indian Uom- 
_ panies Act, 1913,"; 
(b) E aa regulation 77, for 
gure GRAD the | MAT 44 
_ shall be substituted; ene ee 
(e) in regulation 106, after the words 
such profit and loss accounts” 
the words “income and expendi- 
_ ture accounts” shall be inserted ; 
(d) in regulation 109, for the word 
seven” the word “fourteen” shall 
be substituted ; and 
yw) in regulation 116, the words “No 
other persons shall be entitled to 
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.* 


receive notices of general meet- 
ings” shall be omitted. 

20. Amendment of Second Schedule, Act 
VII of 1913. 

In the Second Schedule to the said Act, 
in the last entry of the left hand column 
of Form I, for the word “amounts” the 
word “accounts” shall be substituted. 

91. Amendment of Third Schedule, Act 
VII of 1913. ° 

In the Third Schedule to the said Act, 
for the entry “BOOK DEBITS" in the right 
hand column of Form F the entry “BOOK 
DEBTS” shall be substituted. 





ACT No. Ill of 1938 
THE DANGEROUS DRUGS (AMENDMENT) ACT, 


Received the assent of the Governor-General on 
the 28th February 1938, and published in the Gazette 
of India, Part 4, dated the Sth March, 1938. 

An Act further to amend the Dangerous 
Drugs Act, 1930, for a certain purpose. 

_Whereas it is expedient further t> 
aménd the Dangerous Drugs Act, 1930, for 
the purpose hereinafter appearing; It is 
hereby enacted as follows :— 
“1. Short title. ; 

This Act may be called the Dangerou: 
Drugs (Amendment) Act, 1938 

2. ` Amendment of section 2 Act IT of 
1930. ; 

“To clause (i) of section 2 of the Dan- 
gerous Drugs Act, 1930, the following words 
shall be added, namsaly:— ` 

© and includes the bringing into any 

port or place in British India of 
a dangerous drag intended to be 
taken out of British India without 
being removed from the ship or 
conveyance in which it is being 
© carried”. a 
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ACT No. IV of 1938. 
A THE INSURANCE AOT, 1938, 


Recetved the assent of the Governor-General on the 
26h February, 1938, and publishedin the Gazette of 
India, Part 4, dated the ith March, 1938. 

An Act to consolidate and amend the law 
relating to the business of insurance, 

Whereas it is expediént™ to consolidate 
and amend the law relating to the busi- 


ness of insurance ; It is hereby enacted as 
follows :— 


PART I. 
PRELIMINARY. 
1. Short title, extent and commencement. 


(1) This Act may be called the Inéu 
ance: Act, 1938. , 
s 2) It extends to the whole of British 


ia. 
(3) It shall come into force on guch date 
asthe Central. Government may, by ‘notifi- 


“cation in the Official Gazette, appoint in - 


this behalf. 

2. Definitions. l 

In this Act, unless there is anything re- 
pugnant in the subject or context, — 

(1) “actuary” means an actuary pcaséss- 
ing such qualifications as may be 
prescribed ; 

(2) “policy-holder’* ‘includes the person 
who is the absolute assignee of 
the bénefits ander the ‘policy’; 

(3) “approved ‘securities means Gov- 
ernment securities; and any other 
Bécurity charged ‘on the revenues of 
the Central Goverument or of a 
Provincial Government, or ‘gua: 
ranteed fully as regards principal 
and interest by the Secretary of 


‘State in Councilor the Secretary | 


of State or the Oentral Government 
ora Provincial Government; and 


any debenture or other security . 


for money issued under the autho- 
rity of any Act of a Legislature 
established in British India by or 
_ on behalf of a Port Trust or Muni- 
cipal Corporation or City Improve- 
ment Trust in any Presidency-town, 
or by oron behalf of the trustees 
of the port of Karachi ; 

(4) “auditor” means a person qualified 
under the provisions of section 144 
of the Indian Companies Act, 1913, 

to act as an auditor of companies ; 

(5) “certified” in relation to any copy 
A or translation of a document re- 


i quired to be furnished by or on 
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behalf of an insurer means certi- 
fied bya principal officer of the 
insurer to be a true copy or a cor- 
rect translation, as the case may 


be; 
(6) “Court” means the principal civil 
Oourt of original jurisdiction in a 
district, and includes the High 
Court in exercise of its ordinary 
original civil jurisdiction ; 
(7) “Government securities” means Qov- 
ernment securities as defined in the 
Indian Securities Act, 1920 ; 
(8) “insurance company” means any 
insurer being a company, asso- 
ciation or partnership which may 
be wound up under the Indian 
Companies Act, 1913, or to which 
the Indian Partnership Act, 1932, 
applies ; 
(9) “insurer” means— 
(a) any individual or unincorporated 
body of individuals or body 
corporate incorporated under the 
law of any country other than 
British India, carrying on insur- 
ance business[not being a per- 
son specified in sub-clause (c) of 
' this clause] which— 

(i) carries on that business in 
British India, or 

(44) has his or its principal place 

- of business or is domiciled 
in British India ; 


“ (b) aby body corporate [not being a 


person specified in sub-clause (é) 
öf this clause] carrying on the bùsi- 
ness of insurance which is a boi 
corporate incorporated under any 
law for the time being in force 
in British India ; or stands to any 
such body corporate in the relation 
of a subsidiary company within 
the meaning of the Indian Compa- 
nies Act, 1913, as defined by sub- 
section (2) of section 2 of that Act, 
and 
(c) Any person who in British India 

has a standing contract with under- 
writers who are members of the 
Society of Lloyd's whereby such 
person is authorised within the 
terms of such contract to issue 
protection notes, cover notes, or 
other documents granting insurance 
cover to ‘others on behalf of the 
underwriters, ; 

put does not include an insurance 

` ‘agent licensed under section 42 or 
‘a provident society to which the 
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_ provisions of Part II apply ; commencement of this Act, continue to 
(10) “insurance agent’ means an ingur- carry on any such business, unless he has 
ance agent licensed under sec- obtained from the-Superintendent of Insur- - 
tion 42 being an individual who ance a certificate of registration. 


receives or agrees to receive pay- (2} Every application for registration 
ment by way of commission or shall be accompanied hy— 
other remuneration in consideration (a) 8 certified copy of the memorandum 


of his soliciting or procuring insur- 
ance business : 

(11) “life insurance business” includes 
annuity business, that is to say, the 
business of effecting contracts of 
insurance for the granting of an- 
nuities on human life and, if. so 

- provided in the contract of insur- 
ance, disability and double; in- 
demnity accident benefits ; 

(12) “manager” and “officer” have the 
meanings assigned to those expres- 
Sions in clauses (9) and (11) res- 
pectively of section 2 of the Indian 
Companies Act, 1913 ; 


and articles of association; where 
the applicant is a company “ and 
incorporated „ander the Indian 
QCompanies Act, 1913, or, in the 
case of any other insurer specified 
in sub-clause (aj (ti) or sub-clause 
(b) of clause (9) of section 2, a 
certified copy of the deed of part- 
nership or of the deed of constitu- 
tion of the company, as the case 
may be, or, in the caseof an insu- 
rer having his principal place of 
business or domicile outside British 
India, the document specified in 
clause (a) of section 63 ; 


(13> “managing agent” means a person; (b) the name, address andthe, occupa- 


firm or company entitled to the, 
management of the whole affairs 
of a company by virtue of an 
agreement with the company, and 
under the control and direction of 
the directors except to the extent, 
if any, otherwise provided for in 
the agreement, and includes any 
person, frm or company occupy: 
ing such position by whatever 
name called. 

. Explanation.— If a person occupy- 
ing the position of managing 
agent culls himself manager or 
managing director, he shall never- 
theless be regarded as managing 
agent for the purposes of section 
32 of this Act; é ; 


tion, if any, of the directors where 
the insurer is a Company incor- 
porated under the Indian Oompa- 
nies Act, 1913, and in the case of 
an insurer specified in sub-clause 
(a) (it) of clause (9) of section 2 
the names and addresses of the 
proprietors and of the manager in 
British India, and in any other case 
the full address of the principal 
office of the insurer in British 
India, and the names of, the direc- 
tors and the manager at such office 
and the name and address of some 
one of more persons resident in 
British India authorised to accapt 
any notice required to be served 
on the insurer ; 


(14) “prescribed” means prescribed by (e) a statement of the class or classes 


rules made under section 114 ; and 
(15) “Superintendent of Insurance” 
means the officer, who shall be a 
qualified actuary, appointed by 
the Oentral Government to perform 
the duties of the Superintendent of 
Insurance under this Act. 


PART Il. 





of insurance business done or to 
be done, and a statement that the 
amount required to be deposited 
by section 7 or sectien 98 before 
application for registration is made 
has been deposited together with 
a certificate from the Reserve Bank 
of India showing the amount de- 


posited ; 


Provistons APPLIOABLA TO INSURERS. ` (d) where the provisions of section 6 


3. Registration, DE ' 
(1) No insurer shall, after the commence- ©... 
ment of this Act, begin to carry on any- 
class of insurance business in British India, 
and no insurer carrying on any class of 
insurance business in British India shall, 


or section 97 apply, a declaration 
verified by an affidavit mide by 
the principal officer of the insurer 
authorised in that behalf that the 
provisions of those sections a8 to 
working capital have been com- 
plied with ; 


-after the expiry of three months from the (e) m the case of an ingurer having hin 


e ` ~ 


9 


principal place of business or domi- 
< eileoutside British India, a state- 
7. ment verified by an affidavit made 


by the principal officer of the insurer: 


setting forth the requirements (if 
any’) not applicable to nationals of 
- the ‘country in which such insurer 
is constituted, incorporated or do- 
miciled which are imposed by the 
- laws or practice of that country 
upon Indian nationals as a condi- 
tion of carrying on insurance 
business in that country ; 
: (f) acertified copy of the published 
` ` ' prospectus, if any, and of the 
'“gtandard policy forms of the insur- 
‘. er and statements of the assured 
- yates, advantages, terms ‘and con- 
ditions to be offered in connection 
with insurance policies together with 
- -a certificate in connection with life 
insurance business by an actuary 
that: such rates, advantages, terms 
‘-and conditions are workable an 
sound : i 
' Provided that in- the case of marine, 
-` gecident and miscellaneous insur- 
-ance business other tkan work- 
~ men’s compensation and motor car 
poi ingurance the above requirements 
regarding prospectus, forms and 
‘. -~ » gtatements shall be complied with 
only in sọ far asthe prospectus, 
-forms- and statements may be 
s available ; and 
- (g) the prescribed fee for registration 
ee being not more than one hundred 
£ rupees for each class of business, 
=~ (3) In the case of -any insurer having 
his principal place of business or domicile 
outside British India, the Superintendent of 
Insurance -shall withhold registration 
or shall cancel ‘a regis‘'ration already 
‘made, if he is satisfied that in the country in 
‘which such insurer has his principal place 
‘of business: or domicile Indian nationals 
‘are’ dcbarreéd ` by the law or practice 
“ofthe country relating to, or applied to, 
-insurance -from carrying on the business 
‘of insurance, or that any requirement im- 
posedon such insurer under the provisions 
' of section 62 is not satisfied. 
> (4) In the case of any insurer the Super 
jntendént of Insurance shall cancel a re- 
-gistration already made if the insurer fails 
*tocomply with the provisions of section 7 
or section 98 as to deposits 
i (5)- When the Superintendendent of In- 
surance withholds or cancels any registra- 
‘fiom “under sub section (3), or sub-section 
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(4', be shall give notice in writing to the 
insurer of his decision, and the decision 
shall take effect on such date as he may 
specify in that behalf in the notice, such 
date not being less than one month nor 
more~- than two months from the date of the 
receipt of the notice in the ordinary course 
of transmission. 

(6) The, Superintendent of Insurance 
shall, nn being satisfied that the. applicant 
has fulfilled all the requirements of the Act 
applicable to him, grant the insurer a cer- 
tificate of registration. 

Minimum limit for annuities and 
other benefits secured by policies of life in- 
surance. 

(1) No insurer, not being a provident 
society to which Part III, or a Oo-operativa 
Life Insurance Society ora Mutual Insur- 
ance Company to which Part IV, of thie 
Act applies, shall pay or undertake to pay 
on any policy of, life insurance issued after 
the commencement of this Act an annuity 
of fifty rupees or less ora gross sum of 
rupees five hundred or less exclusive of 
any profit or bonus provided that this shall 
not prevent an insurer from converting 
any policy intoa paid-up policy of any 
value or payment of surrender value of 
any amount. | 
“ (2) “Nothing contained in this section 
shall apply to group policies, that is to 
say, policies in respect of a group of 
persons engaged in the same occupa- 
tion or kindred occupations under a single 
employer, for an aggregate sum of not 
less then-rapees five thousand, under which 
an-‘ihsurer pays or undertakes to pay a 
gross sum of ‘rupees five hundred or less 
on an‘individaual life. 

5. Restriction on name of insurer. 

(1) An insurer shall not be registered by a 
name identical with that by which an in- 
gurer in existence is already registered, or 
89 nearly ressmbling that name as to be 


‘calculated to deceive except when the in- 
surer in existence is in the course of being 
dissolved and signifies his consent to the 


Superintendent of Insurance. _ 

(2) If an insurer, through inadvertence 
or otherwise, is without such consent as 
aforesaid; registered bya name identical 
with that by which an insurer already in 
existence whether previously registered or 
not is. carrying on business or so nearly 
resembling it as to be calculated to deceive 
the first-mentioned insurer shall, if called 
upon to do so by the Superintendent of 
Insurance on the application of the second- 


. mentioned -insurer, change his name-within 
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a time to be fixed by the Superintendent of 
Insurance: 

Provided that nothing in this section 
shall apply to any insurer carrying on 
business hefore the 27th day of January, 
1937, under the Indian Life Assurance 
Companies Act, 1912. 

(3) No insurer other than a provident 
sosiety to which Part III applies, who be- 
gins to carry on insurance business after 
the commencement of this Act, shall adopt 
as its name and no such insurer carrying 
on business before the commencement of 
this Act shall continue after the expiry of 
six’ months from the commencement thereof 
to use as its name any combination of 
words which includes the word “provi- 
dent.” 

6. Requirements asto capital. 

No insurer incorporated after, or who 
commenced varrying on the business of 
life insurance in British India, whether 
solely* or in common with any other busi- 
ness, after the 26th day of January, 1937, 
shall be registered unless he has as work- 
ing capital a net sum of not lessthan fifty 
thousand rupees exclusive of the deposit to 
be made before registration under sub-sec- 
tion (5) of section 7 of this Act, and-exclu- 
sive in the case ofa company of any sums 
payable as preliminary expenses in the 
formation of the company. 

7. Deposits. i 

(1) Every insurer not being an insurer 
specified in sub-clause (e) of clause (9) of 
section 2 shall, in respect of the insurance 
business carried on by him in British 
India, deposit and keep deposited with the 
Reserve, Bank of India in one of the offices 
in India of the Bank for and on behalf of 
the Oen‘ral Government cash or approved 
securities, estimated at the market value of 
the securities on the day of deposit, of the 
a nount hereafter specified, namely :— 

(a) where the business done or to be 
done is life insurance only, two 
handred thousand rupees ; 

(6) where the business done or to be 
done is fire insurance only, one 
hundred and fifty thousand rupees; 

(c) where the business done or to be 
done is marine insurance only, 
one hundred and fifty thousand 
rupees ; 

(d) where the business done of to be 
done is accident and miscellaneous 
insurance including workmen's 
compensation, and motor car insur- 
ance, one hundred and fifty 

‘thousand rupees-; - 
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(e) where the business dcné or to be 
done includes life insurance and 
any one of the three classes specie 
fied in clauses (b), (c) and (d), three 
hundred thousand rupees of which 
two hundred thousand rupees shall 
be the deposit for life insurance 
business ; 

(f) where the business done or to be 
done includes life insurance and 
any two of the three classes speci- 
fied in clauses (b), (c) and (d) four 
hundred thousand rapees of which 
two hundred thousand rupees shall 
be the deposit for life insurance 
business; . 


(g) where the business done or to be done 
includes life insurance and all three 
classes specified in clauses (b), (e) 
and (d), four hundred and fifty 
thousand rupees of which two 
hundred thousand rupees shall be 
the deposit for life insurance busi- 


ness ; 

(h)- where the business done or to be 
done does not include life insur- 
ance but includes any two of the 
classes specified in clauses (b), (c) 
and (dj, two hundred and fifty 
thousand rupees; i 

(2). where the business done or to be done 
does not include life insurance 
but includes all three classes spe- 
Gified in clauses (b). (c) and (d), 
three hundred and fifty thousand 
rupees ; and 

(j) where the business done or to be done 
is marine insurance relating to 
country craft or its cargo, ten 
thousand rupees only. 


(2) Where the insurer is an insurer spe- 
ecified in sub-clause (6) of clause (9) of sec- 
tion 2, he shall be deemed to have complied 
with the provisions of this section as to de- 
posits, if in respect of any class of insur- 
ance business transacted by him in British 
India under a standing contract of the 
nature referred to in sub-clause (e) of 


‘clause (9) of section 2, a deposit of an 
‘amount one and a half times that specified 


in sub-section (1) as the deposit for that 
class of insurance business has been made 
in the Reserve Bank of India in one of 
the offices ‘in India of the Bank for and on, 
behalf of the Central Government in cash 
or approved securities estimated at the 


‘market value of the securities on the day 
‘of ‘deposit by or on behalf of the under- 


writers who are members of the Society cf 


6 
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Lloyd's with whom he has his standing 
contract. Ng 

- (3) Where the deposit is to be made 
by an insurer incorporated before, or carry- 
ing on the business of insurance in British 
India before. the 27th day of January, 1937, 
the deposit referred to in sub-section (1) may 
be made in not more than seven instalments, 
of which the first shall be not less than one- 
fourth of the total amount of the depcsit and 
shall be paid before the application for 
registration is made, the second shall be 
not less than one-sixth of the balance of 
the deposit’ and shall be paid before the 
lst day of January, 1939, and the subse- 
quent instalments shall be of not less than 
the minimum amount required as the second 
instalment and shall be paid before the 
lst day of January of each succeeding year : 

Provided that in the case of insurers 
carrying on life insurance business only, 
the deposit may be made in not more than 
ten instalments, of which the first shall 
be not less than one-fourth of the total 
amount of the deposit, and shall’ be paid 
before the application for regirtration is 
made, the second shall be not less than 
one-ninth of the balance of the deposit, 
and shall be paid before the Ist day of 
Januarr, 1939, and the subsequent in- 
gtalments shall be of not less than the 
minimum amount required as the second 
instalment, and shall be paid before the 
Ist day of January of each succeeding year. 

(4) Notwithstanding anything contained 
in sub-section (3), inthe case of an insurer 
not being an insurer specified in sub» 
clause (a) (ii) or sub-clause (b) of clause 
(9) of section 2, and not being an insurer 
incorporated in or domiciled in the United 
Kingdom, the deposit referred to in sub- 
section (1), shall be made in two instalments 
of which the first shall be not less than one- 
half of the total amount of the deposit and 
shall be made before the application for 
registration is made, and the second shall 
be made before the expiry .of one year 
from the date of registration. 

(5) ‘Where the deposit is to be made by 
an insurer neither incorporated before, nor 
carrying on insurance business in British 
India before, the 27th day of January, 
1937, the deposit may be made in instal- 
ments ofnot less than one-fourth the total 

„amount before the application for regist- 
ratiott ‘is~made. not less than one-third the 
balance before the .expirytof one year from 
the commencement of business in British 
India, and not less than one-half the resi- 
due before the expiry of two years from 
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the commencementof business in British 
India, and the balance before the expiry 
of three years from the commencement of 
business in British India: 

Provided that in the case ci any insurer 
not being an insurer specified in sub- clause 
(a) (it) or sub-clause (b) of clause (9) of 
section-2, and not being an insurer incor- 
porated in or-domiciled in the United 
Kingdom, the deposit shall be madein full. 
before the application for registration is 
made. é 

(6) No class of insurance business in 
addition tothe class or classes in respect 
of which an insurer is already liable. to 
make a deposit under sub-section (1) or 
sub-section (2), shall be undertaken by the 
insurer until the deposit to which he is. 
already liable has been madein full, and 
the additional deposit required in respect 
of the additional class of business or go 
much thereof as under the provisions of 
sub-sections (3), (4) or (5) is to be-made 
before the application for registration, has 
also been made in full. 

(7). Securities already deposited with 
the Oontroller of Currency in compliance 
Assurance Compa: 
nies Act, 1912, shall be transferred by him 
to the Reserve Bank of India and shall, 
to the extent oftheir market value on the 
day of the first deposit made in compli- 
ance with this Act, be deemed to be de- 
posited under this Act in respect of the 
life insurance business of the insurer. 

(8) A deposit made in cash shall be 
held by the Reserve Bank of India to the 
credit of the insurer and shall be return- 
able to the insurer in cash in any case in 
which under the provisions of this Act .a 
deposit is to be returned ; and any interest 
accruing due and collected on securi- 
ties deposited under sub-section (1} 
or sub-section (2), shall be paid to 
the insurer, subject only to deduction of 
the normal commission chargeable for the 
realization of interest. 

(9) The insurer may at any time sub- 
stitute for securities lodged with the Bank 
under this section other approved securities 
of equal value at the market rate pre- 
vailing at the time of substitution, and the 
Reserve Bank of India shall, if so request- 
ed bya depositor, invest in approved se- 
curities the whole or any part of a deposit 
made originally in cash or the whole or 
any partof cash received by the Bank on 
sale ofor on the maturing of securities 
lodged by the depositor. 

(10) If any part of a deposit made under 
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this section is used in the discharge of any 
liability of the insurer, the insurer shall 
deposit such additional sum in cash or ap- 
proved securities as will make up the 
amount so used. The insurer shall be 
deemed to have failed tocomply with the 
requirements of sub-section (1), unless the 


dehciency is supplied within a period of. 


two months from the date when the depo- 


sit or any part thereof is so used for dis-. 


charge of liabilities. 

8. Reservation of deposits. 

(1) Any deposit made under section 7, shall 
be deemed to be part of the assets of the 
insurer but shall not be susceptible of any 
assignment or charge ; nor shall it be avail- 
able for the discharge of any liability of 
the insurer other than liabilities arising 
out of policies of insurance issued by the 
insurer so long as any such liabilities re- 
main undischarged; nor shallit be liable 
to attachment in execution of any decree 
except a decree obtained by a policy-holder 
of the insurer in respect of a debt due 
upon a policy which debt the policy-holder 
has failed to realise in any other way. 

(2) Where a deposit is made in respect 
of life insurance business, the deposit made 
in respect thereof shall not be available 
for the discharge of any liability of the 
insurer other than liabilities arising out 
of policies of life insurance issued by the 
insurer. 

9. Refund of deposits. 

ere an insurerhas ceased to carry on 
in British India any class of insurance 
business in respect of which a deposit has 
been made under section 7 and his liabi- 
lities in British India in respect of busi- 
ness of that class have been satisfied or 
are otherwise provided for, the Oourt may, 
on the application of the insurer, order the 
return to the insurer of so much of the 
deposit as does not relate to the classes of 
insurance, if any, which he continues to 
oarry on. 

10. Separation of accounts and funds, 

(1) Where the insurer carries on busi- 
ness of more than one of the classes spe- 
cified in clauses (a), (b), (c) and (d) of sub- 
section (1) of section (7), he shall keep a 
separate account -f all receipts and pay- 
ments in respect of each such class of insur- 
ance business. 

(2) Where the insurer carries on the 
business of life insurance, the excess of 
receipts cver paymentsin respectof such 
business shall be carried to and shall form 
a separate fund to be called the life in- 
surance fund andthe deposit made by 
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the insurer in respect of life insuran- 
business shall be deemed to be part of sui 
fund. 

\3) The life insurance fundshall be :- 
absolutely the security of the life policy 
holders as though it belonged to an insur. < 
carrying on no other business than li. 
jusurance business and shall not be ligb > 
for any contracts of the insurer for whi 
it would not have been liable and t-o 
business of the insurer been only that: 
life insurance and shall not be appli. J 
directly or indirectly save as provided a 
section 49, for any purpoges other than tho: 
of life insurance. 

11. Accounts and balance-sheet. 

(1) Every insurer, in the case of an iz- 
surer specified in sub-clause (a) (iz) or 
sub clause (b) of clause (9) of section 2 
in respect of all insurance business trz 
sacted by him, and in the case of arv 
other insurer in respect of the insurar’ : 
business transacted by him in India, sh. . 
at the expiration of each calender ye... 
prepare with reference to that year — 

(a) in accordance with, the regulatioz.s 
contained in Part I of the Fir: 
Schedule, a balance-sheet in tlo 
form set forth in Part H of the: 
Schedule ; 

(b) in accordance with the regulatic-;> 
contained in PartI of the Baco: 
Schedule, a profit and loss aceci < 
in the forms set forth in Part | 
of that Schedule, except where ti < 
insurer Carries on business of ots 
class only of the classes specific «| 
in clauses (a), (b) aad (c) of suhe 
section (1) of secticn 7 and 1.0 
other business ; 

(c) in respect of each class of insurance 
business carried on by him >n 
accordance with the regul:tic: 3 
contained in Part I of the Thiig 
Schedule, a revenue account in tl o 
form or forms set forth in Part ` 
of that Schedule applicable to th :: 
class of insurance business. 

(2) Unless the insurer is a company ‘2 
which the Indian Oompanies Act, 1913, 
applies, the accounts and statements ro- 
ferred to in sub-section (1) shall be 
signed by the insurer, or in the case cf 
B company by the chairman, if any, ar. 
two directors and the principal officer : < 
the company, or in the case of & fir: 
by two partners of the firm, and shall t.s 
accompanied by a statement conteinirg 
the names and descriptions of the pergons 
in charge of the management of the 
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business during the peed which such 
accounts and statements refer and by a 
report by such parsons on the affairs of the 
business during that period. 

(3) Where an insurer carrying on the 
business of insurance -at’ the commence- 
ment of this Act has prepared the balance- 
sheet and accounts required by the Indian 
Life Assurance Oompanies Act, 1912, or 
kas based his accounts upon financial and 
not the calendar year, the provisions of 
this section shall, if the Central Govern- 
ment so directs in any case, apply until 
the 3lst day of December, 1939, as if in 
sub-section (1) reference to the calendar 


year were ‘Teferences to the financial p 
year. ~, 
12. ‘Audit. 


. The balance-sheet, profit and loss ace 
count, revenue account and profit and loss 
appropriation account of every insurer, in 
the case of an insurer specified in sub- 
clause (a) (it) or sub-clause (b) of clause 
(9) of section 2 in respect of all insurance 
business transacted by him, and in the 
case of any other insurer in respect of 
the insurance business transacted by him 
in- India, shall, unless they are subject to 
audit under the Indian Companies Act, 
1913, be audited annually by an auditor, 
and the auditor shall, in the audit of all 
Buch accounts, have the powers of, exer- 
cise the functions vested in, and dis- 
charge- the duties and be subject to the 
liabilities and ‘penalties imposed on, audi- 
tòrs of companies’ by section 145 of the 
Indian Companies Act, 1913. ‘ 

“13. Actuarial report and abstract. 

(1) Every insurer carrying on life in- 
surance business shall, in respect of the 
life insurance business transact:d by him 
in India, and also in the case of an in- 
purer specified in sub-clause (a) (it) or 
sub-clause (b) of clause (9) of section 2 
in respect of all life insurance business 
transacted by him, once at least in every 
five years cause an investigation to be 
made by an actuary into the financial 
condition of the life insurance business 
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carried on by him, including a valuation 
of his liabilities in respect thereto -and 

ll cause an abstract of the report of 
such actuary to be made in accordance 
with the regulations contained in Part I 
of the Fourth Schedule and in conformity 
with the requirements of Part IT of that 
Schedule. 

(2) The provisions of sub section (1) 
regarding the making of an abstract shall 
apply whenever at any otler time an’ 
investigation into the financial conditicn 

the insurer is made with a view to 
the distribution of profits or an investiga- 
es 2 made of which the results are made 


PER) “There shal] be appended to every 
such abstract as is referred to in sub- 
section (1) or sub seclion (2) a certificate 
signed.by the principal officer of the in- 
surer that full- and accurate particulars 
of every policy under which there is a 
liability either actual or contingent have 
been furnished to the actuary for the pur- 
pose of the investigation. . 

(4) There shall be appended to every 
such abstract a statement, in -conformity 
with the requirements of Part Il of-the 
Fifth Schedule and prepared in accord- 
ance. with- the ,regulations contained in 
Part I of that Schedule, of the life in- 
surance business in force af the data’ to 
which the accounts of the insurer are made 
up for the purposes of such abstract: 

Provided ‘that, if the investigation re- 
ferred to in sub sections (1) and (2) is 
made annually by any insurer, the state- 
ment need not be appended every year 
but shall be appended at least once in 
every five years. 

(0) Where an investigation into the 
financial condition of an insurer is made 
as at a date other than the expiration of 
the year of account, the accounts for the 
period since the expiration of the last 
year of account and ‘the balance-sheet as 
at the date at which the investigation is 
made shall be prepared and audited in the 
manner provided by this Act. 


(To be continued.) 
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IMPERIAL ACTS, 1938. 
(Continued from 174 Ind. Cas. page 24, Journal.) 


14. Register of policies and register of 
claims. 

Every insurer, in the case of an insurer 
Specified in sub-clause (a) (ii) or sub- 
Clause (b} of clause (9) of section 2 in 
Tespect ‘of all basiness transacted by him, 
and in the case of any other insurer in 
Teapect -of thé insurance business transact- 
éd by him in India, shall maintain— 

(a) a register-or record of policies, in 


which. shall be entered, in respect “ 
of every policy -issued ‘by the- 


_ Insurer, the name. and -addreas- 


of the policy-hclder, the date when ` 
the: policy. was effected and a- 


record of ‘any -transfer, assign- 
ment or nominatidn of which the 


: ` insurer has notice, and 
- (b) & ‘register or record of claima,--in 


- which shall be entered every claim - 


- Made. together- with -the date of 

. the claim, the name and -address 
of-the claimant and-the date: on. 
which the claim was 
Or, in the case of. a claim which 
is rejected, the date of rejection 
and the:grounds therefor, - 


15.° Submiasion of returng, 


(1) The -audited accounts and statements 
referred to in section 1l ‘and:the abstract 
and statement referred io in-section 13 shall 


be-priated, and four-copies thereof shall be . 
the Superintendent- 


furnished as returos'to 
of Insurauce within six months from the 


end of the period to which they refer. The : 


Superintendent of ‘Insurance may ‘extend 

e time allowed .for, furnishing “ the 
abstract and statement referred 
section 13 by a period not exceeding three 
months: p 

‘Provided that the said. period ‘of six 
months‘shall in the case of-insurers ‘having 
their principal place of business or domicile 
outside India “and: in ‘the cage of-insurers 
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discharged, - 


to in - 


constituted, ‘incorporated or domiciled in 
British India but also carrying’ on business 


ide India be extended by three months, 
a provided further that- the Central 
Government may in any case extend the 
time allowed by this sub-section for the fur- 
nishing of such returns hie further period 
not exceeding three months. l 
(2) Of the four copies so furnished one 
shall be signed in the case of a company by 
the'chairman and two directors and by 
the principal officer of the company and, 
if the company. has, a Managing director 
or -managing agent, by “that director or 
Managing agent, in the case of ‘a firm, 
by two partners of the firm, and, in the 


< case-of an-insurer being an individual, by 


j er ‘himself. Ea 
nts) Whore the insurer's ‘principal place 
of business or domicile: is outside British 
India, he shall iorward ‘to the Superin- 
tendent of Insurance, along with the docu- 
ments’referred to-in section -11, the balance- 
sheet, -profit and loss account dnd revenue 
account and the valuation reports and 
valuation statements, if any; which the in- 
surer is required to ‘tile with the public 
authority of-the “country--in which the in- 


- gurer-is constituted, -incorporaied or domi- 


where such documents are not 
TU be filed, a certided statement 
showing the total assets and liabilities of 
the insurer at the close of the period cover- 
ed -bythe ‘said documents and his total 


dexpenditure during that period. - 
ara jawan by insurers established out- - 


a 


side“British India. 


-(1) Where, by the law of the country in 


which ‘an insurer, not ‘emg -an insurer 
specified in sub-clause (a) (tt) or sub- 


- clause (b) of clause (9) ofsection 2, is ae | 
ihe 

ingurer is required to prepare and to furnish l 
a public’ authority of ‘that country: 
documents of substantially the-sdme'nature ` 


stituted, incorporated or ‘domiciled, 
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as the documents required to be furnished 
as returns in accordance with the provisions 
bf section 15, the provisions of sub- 
section (2) of this section shall apply to 
such insurer in lieu of the provisions of 
sections 11, 12, 13 and 15. 

(2) The insurer shall, within the time 
specified in sub section (1) of section 15, 
furnish to the Superintendent of Insurance 
four -certified copies in the English langu- 
age of every balance-sheet, account, abs- 
tract, report and statement supplied to the 
public authority referred to in sub- 
section. (1) of this section, and, in addition 
thereto, four copies in the. English 
language of each of the following state- 
ments, namely:— 

(2) statement showing the assets held 

by the insurer in India, 

_ (b) for each class of insurance business 
carried on by him, a revenue ac- 
count in the form or forms set 
forth in Part II of the Third 
Schedule applicable to that class 
of business, showing separately 

| with respect to business transacted 

~. - by the insurer in India the details 
required to be supplied in a re- 


Venue account furnished under this _ 


clause of this sub section, l 
(e) an abstract of the valuation report 

In respect of all life insurance 
business transacted by the insurer 
in India, prepared in the manner 
Tequired by sub-section (1) of 

; section 13, and ~ | 

. (d) declaration in the prescribed form 

. stating that all amounts received 
by the insurer directly or indirectly 
whether from his head office or 
from any other source outside India 
have been shown in the revenue 
account except such sums as pro- 
perly appertain to the capital 
account. 


. 47. Exemption from certain provisions ` 


of-the Indian Companies Act, 1913. 

o Where an insurer, being a company 
incorporated ander the Indian Vompanies 
Act, 1913, in any year furnishes his accounts 
and balance-sheet in accordance with the 
provisions of section 15, he may at the same 
time send tothe Registrar of Ocmpanies a 
‘copy of such accounts and balance sheet; 
and where such copy is so sent, it shall not 
be necessary for the company to file a 
balance-eheet with the Registrar as re- 
quired by sub-section (1) of section 134 of 
that Act and the copy of the accounts and 
balance: eet so sent shall be dealt with in 
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all respects as if they were filed in accord- 
ance with that section. 

18. Furnishing reports. 

Every insurer shall furnish to the 
Superintendent of Insurance a certified 
copy of every report on the affairs of the 
concern which is submitted to the members 
or policy-holders of the insurer immediately - 
after its submission to the members or 
policy-holders, as the case may be. 

19. Absiract of . proceedings of general 
meetings. 

Every insurer, being a company or body 
incorporated under any law for the time 
being in force in British India, shall 
furnish to the Superintendent of Insurance 
an abstract of the proceedings of every 
general meeting within thirty days from 
ae holding of the meeting to which it re- 
ates. ; : 

20. Custody and inspection of documents- 
and supply of coptes. 

(1) Every return furnished to the Superin- - 
tendent of Insurance or a certified copy 
thereof shall be kept by the Superintendent 


-nd shall be open to inspection; and any 


person may procure a copy of any such . 
return, or of any part thereof, on payment 
of a fee of six annas for every hundred 
words or fractional part thereof required to 
be copied, any five figures being deemed 


, equivalent to one word. 


(2) A printed or certified copy of the 
accounts, statements and abstract furnished 
in accordance with the provisions of sec- .. 
tion 15 or section.16 shall, on the application 
of any shareholder or policy-holder made 
at any time within two years from the date 
on, which the document was so furnished 
be supplied to him by the insurer within 
fourteen days. when the insurer is consti- 
tuted, incorporated or domiciled in British 
India and in any other case within one 
month of such application. = 

(8) A copy of the memorandum and 
articles of association of the insurer if a 
company shall on the application of any 
policy-holder be supplied to him by the 
insurer on payment of one rupee. l 

Powers of Superintendent of Insur- 
ance regarding returns. ; 

(1) lf it appears to the Superintendent of 
Insurance that any return furnished to 
him under the provisions of this Act- is 
inaccurate or defective in any respect, he 
may— 

(a) require from the insurer such further 
information, certified if he -so 
directs by an auditor or actuary, as 

he may consider necessary to cor: 
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rect or supplement such return; 

(b) call upon the insurer to submit 
for his examination at the prin- 
cipal } place of business of the 
insurer in British India any book 
of account, register or other docu- 
ment or to supply any statement 
which he may specify ina notice 
served on the insurer for the 
purpose ; | 

(c) examine any officer of the insurer 
on oath in relation to the return ; 

(d) decline to accept any such return 

unless the inaccuracy has been 
corrected or the deficiency 
has been’ supplied before the 
expiry of one month from the 
date on which the requisition 

asking for correction of the in- 
accuracy or supply of the defi- 
clency was delivered to the in- 
surer, and if he declines to accept 
any such return, the insurer 
shall be deemed to have failed 
to comply with the provisions of 
section 15 or section 16 relating to 
the furnishing of returns, 

(2) The Oourt may on the application 
of an insurer and after hearing the 
Superintendent cancel any order made by 
the Superintendentjunder clause (a), (b) 
or (e) of sub-section (1) or may direct 
the acceptance of any return which the 
Superintendent has declined to accept, 
if the insurer satisfies- the Court that the 
action of the Superintendent was in the 
circumstances unreasonable. 

22. Power of Superintendent of In- 
surance to order re-valuation. 

If it appears}to the Superintendent of 
Insurance that an investigation or valua- 
tion to which section 13 refers does not 
properly indicate the condition of the 
affairs of the insurer by reason of the 
faulty basis adopted in the valuation, he 
may, after giving notice to the insurer 
and giving him an opportunity to be heard 
cause an investiga:ion and valuation to be 
made at the expense of the insurer by 
an actuary appointed by the insurer for 
this purpose and approved by the Superin- 
tendent of Insurance. 

23. Evidence of dacuments. 

(1) Every return furnished to the Super- 
intendent of Insurance, which has been 
certified by the Superintendent to be a 
return so furnished, shall be deemed to be 
a return so furnished. 

(2) Every document, purporting to be 
certified by the Superintendent of Insurdnee 
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to be a copy of a return so furnished, shall 
be deemed to be a copy of that return 
and shall be received in evidence as if 
it were the original return, unless some 
Variation between it and the original ree 
turn is proved. 

24. Summary of returns to be published. 

The Central! Government shall every 
year cause to be published, in such man- 
ner as it may direct, a summary of the 
balance-sheets, statements, ab- 
stracts and other returns under this Act or 
pupone to be under this Act which have 

een furnished to the Superintendent of 
Insurance for the year preceding the year 
of publication and may append to such 
summary any note of the Central Govern- 
ment and any correspondences in relation 
thereto. 

25. Returns to be published in statutory 


orms. 

No insurer shall publish in British India 
any return in a form other than that in 
which it has been furnished to the Super- 
intendent of Insurance: 

Provided that nothing contained in this 
section shall prevent an insurer from pub- 
lishing a true and accurate abstract from 
such returns for the purposes. of publicity. 

26. Alterations in the particulars fur- 
nished with application for registration to be 
reported. 

Whenever any alteration occurs or is 
made which affect any of the matters 
which are required under the provisions 
of sub-section (2) of section 3 to accom- 
pany an application by an insurer for 
registration, the insurer shall forthwith 
furnish to the Superintendent of Insurance 
full particulars of such alteration. 

INVSSTMBENT, LOANS AND MANAGEMENT. 

27. Investment of assets and restriction 
on loans. 

(1) Every insurer incorporated or do- 
miciled in British India shall, subject to 
the provisions of sub-section (8), at all 
times invest and hold invested assets 
equivalent to not less than fifty-five per 
cent. of the sum of the amount of his 
liabilities to holders of life insurance 
policies in India on account of matured 
claims and the amount required to meet 
the liability of policies of life insurance 
maturing for payment in India, less the 
amount of any deposit made under sece 
tion 7 by the insurer-in respect of his” 
life insurance . business and less any 
amount due tothe insurer for loans grant- 
ed by him on policies of lite insurance, 


“in the manner following, namely, twenty- 
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five per cent. of the said sum in Govern- 
“ment, securities and a further sum equal 
sito not Jess than thirty per cent of the 
said sum in G.vernment securities or cther 
approved securities or securities of or 
guaranteed as to principal and interest by 
the Government of the United Kingdom. 
~ Ezxplanation.—The provisions of this 
sub-section -shall apply also to insurers in- 
‘corpofated in or domiciled in the United 
‘Kingdom. l 
(2) An insurer incorporated or domi- 


- ciled. elsewhere than in British India or 


;the United Kingdom shall, subject to the 
provisions of sub-section (8), at. all times 
-invest and hold invested aesets equivalent 
to not lens than the sum of his liabilities 
to holders of life insurance policies in 
“India on account of matured claims and 
"the amoont required to meet the liability 
“on policies of life insurance: maturing for 
payment. in India, less the amount of any 
“deposit made under section 7 by the in- 
surer in. respect of his life insurance busi- 
ness and less any amount due to the 
insurer. on loans granted hy him on policies 
‘of life insurance in the manner following, 
‘namely, thirty-three and one-third per cent. 
“of the said sum in Government securities, 
‘and’ thé balance in Government securities 
` or other approved securities or securities 
“of ‘or guaranteed as to principal and in- 
_terest by the Government of the United 
Kingdom. 
- _(8) An insurer carrying on business at 
“the commencement of this Act to whom 
sub-section (1) or sub-section (2) applies 
` ghall, before the expiry of four years from 
-the commencement of this Act, invest the 
“total amount -required to be invested by 
thoge sub-sections in the manner required 


> ~ 


thereby : _ 

Provided ‘that of such total amount the 
insurer shall have invested not less than 
` one fourth” jn securities of the nature 
* gpecified in sub section (1).before the 

expiry of one year, not less than one- 
“half before the expiry of two years, and 
‘not less than three-fourths before the 

expiry of three years from the commence- 
` ment of this Act. 
_' (4y The assets required by this section 
- to be held invested by an insurer to whom 
sub-section (2; applies shall be held in 

trust for the discharge of claima of the 
nature referred to in sub-section (2) and 
shall be vested “in trustees resident in 
‘British India and approved by the Central 

Government by an instrament of trust 
“which ghall be executed by the insurer 


. 
we 


wd 


: JOURNAL 


174 10 


and approved by the -Central Government 
and sball define the manner in which 
alone the subject-matter of the trust shad 
be dealt with. 

Explanation.—Sub-sections (2) and (4) 
shail apply to an. insurer incorporated in 
British India whose share capital to the 
extent of one-third is owned by, or the 
members of whose Governing Body to the 
extent of one-third consists of,.individuals 
domiciled elsewhere than in. British India 
or the United Kingdom. 

28. Statement of investments of assets. — 

(1) Every. insurer registered under this 
Act carrying on the business of life in- 
surance, not being a provident society, 
shall twice in every year, namely, within 
fourteen days of the 30th day of June and 
within fourteen days of the 31st day of 
December, submit to the Superintendent 
of Insurance a statement showing as at 
the said dates the assets held invested in 
-accordance with section 27 and such 
„statement shall be certified by the principal 
-oficer ofthe insurer. 

(2) The Superintendent of Insurance 
shall be entitled at any time to take such 
steps as he may consider. necessary, for 
‘the inspection of verification of the assets 
invested.in compliance with section 27 
and the insurer shall comply with all 
requisitions made:by the Superintendent in 
that behalf. 

29. Prohibition of loans. 

“No insurer shall grant loans or tem- 

porary advances either on hypothecation 
of property or on personal security OF 
otherwise, except loans: .on life policies 
issued by him within their surrender 
value, to any director, manager, Managing 
agent, actuary, auditor or officer, of the 
insurer if a company, or where the in- 
surer is a firm, to any partner therein, 
or to any. other company or firm in which 
any such- director, manager, Managing 
agent, actuary, officer or partner holds the 
position of a director, manager, Man3ging 
agent, actuary, officer or partner - i 

Provided that nothing herein contained 
shall apply to loans made by an insurer 
to a banking company: a 

Provided further that every existing lqan 
to any director, manager, managing agent, 
auditor, actuary, officer or partner, - not- 
withstanding any contract to the contrary, 
shall be repaid. within one. year -from the 
commencement.of this Act, and in case 
of default, such defaulting director, mana- 
ger, managing agent, auditor, .actuary 
officer. or, partner shall cease to held office 
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on the expiry. of one year from the com 

mencement ot this Act : 

Provided further that nothing in this 
section ehall prohibit a company from 
granting such loans or advances to a sub- 
sidary company orto any otber company 
of which the company granting the loan or 
advance is a subsidiary company. 

30. Liability of directors, ete., for Ines 

..due to contratentions of sections 27 and 29. 

If, by reason of a contravention of any 

, of the provisions of section 27 or sec- 
tion 29, any loss is sustained by the 
_insurer or by: the policy-holders; every 
directcr, manager, Managing agent, officer, 
or partner who is knowingly a.party to 
such contravention shall, without prejudice 
to any other penalty to which he may 
be liable under this Act, be jointly and 
severally liabJe to make good the amount of 
such loss. 

31. Assets of insurer how to be kept. 

None of the assets in British India of 
any insurer shall, except in the case of 
‘deposits made with the Reserve Bank of 

, India under s. 7 or in so far -as assets 
are required to be vested in trustees by 
‘sub-section (4) of seclion 27, be kept other- 
wise than in the corporate name of the 
. undertaking, if a company, or in the name 
.of the partners, if a firm, or in the name 
‚of the proprietor, if an individual. 

32. Limitation on employment of manag- 
«ing agents and on the remuneration payable 
to them. 
~ (I) No insurer shall, after the com- 
mencement of this Act, appoint a manag- 
ing agent for the conduct of his business. 

(a) Where any insurer engaged in the 
business of insurance before the commence- 
ment of this Act employs a managing 
. agent for the conduct of his business, then, 
‘notwithstanding anything tothe contrary 
contained in the Indian Companies Act, 

1913, and notwithstanding anything to the 
conirary contained in the articles of the 
insurer, if a company, or in any agree- 
ment entered into by the insurer, such 
managing agent shall cease to hold office 
on the expiry of three years from the 
commencement of this Act and no com- 
.pensation shall be payable to him by the 
insurer by reason only of the premature 
termination of his employment as manag- 
ing agent. 

(8) After the commencement of this Act, 
‘notwithstanding anything contained in the 
Indian Oompanies .Act, 1913, .and notwith- 
standing anything to the contrary contained 
dq any agreement entered into by an insurer 


e 
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-or in the articles of association ofian insurer 
-being a company, no insurer. shall pay to 
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a managing agent sand no managing 
agent shall accept from an insurer as 
remuneration for ‘his services asimanaging 
agent more than two thousand rupees per 
month in all, including salary; and com- 
mission and other remuneration payable 
to and receivable by him, for his services 
as managing agent, 


INSPROTION. 


33. Power of Superintendent of Insur 
ance.to order inspeciton. 

(1) If the Superintendent of Insurance 
has reason to believe that the interests of 
the policy-holders of an insurer are in 
danger or that an insurer is unableXto 
meet his obligations or has made default 
in complying with any of the provisions 
of this Act, or_that an offence under this 
Act has been or is likely to be com- 
mitted by an insurer or any officer of an 
insurer, or if he receives a requisition.in 
this- behalf signed by share-holders of an 
insurer being a cCcmpany not less in 
number than one-tenth of the whole body 
of share-holders and holding not less than 
one-tenth of the whole share capital or if 
he receives a requisition in this behalf 
signed hy not less than fifty polizy-holders 
holding policies of life insurance that haye 
been in force for not less than three 
years and are of the total value of not 
less than fifty thousand rupees and sup- 
ported by an affidavit, he may, after 
giving notice to the insurer and giving 
him an opportunity to be heard, appoint 
au auditor or actuary or both, not being 
an auditor or actuary in the employ of the in- 
surer to investigate the affairs of the insurer, 
or may himself make such investigation. 

(2) The Court may, on the application 
of.an insurer and after giving notice to 
and.hearing the Superintendent of In- 
surance, forbid such action by the Super- 
intendent, if the insurer satisfied the 
Court that it is unnecessary in the cir- 
cumstances. 

(8) Tne results of any investigation 
made under this section shall be embodied 
in a report of which one copy shall be lodg- 
ed with the Superintendent of Insurance 
and .one copy shall- be furnished to- the 
insurer ; and a copy of such report shall be 
furnished tothe policy-holders who have 
sent a requisition for such an investigation. 

(4) The Superintendent of Insurance may 
require the insurer lo comply within a time 
to be.gpecified by:him (not being less than 

s 


ð 
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fifteen days from the receipt of the notice 
py the insurer) with any directions he may 
issue to-remedy defects disclosed by such 
inspection. | tees 

' (5) Tf; as a result of any investigation 
made under this section, the Superinten- 
dent of Insurance is of opinion that it is 
necessary in the interests of the policy- 
holders that the business of the insurer 
should be wound up, or if the insurer fails 
to comply with any directions issued under 
sub-section (4), the Superintendent may, 
after giving notice to the insurer and giving 
him an opportunity to be heard, apply to 
the Oourt to have the: business of the insurer 
wound up. 

34. Powers of Investigator. 

When any investigation is made in pur- 
suance of section 33, the provisicns of sec- 
tion 140 of the Indian Companies Act, 1913, 
shall apply forthe purposes of such in- 
vestigation ‘as they apply toan investigation 
made in pursuance of section 138 of that 
Act, and all expenses of and incidental to 
such investigation shall be defrayed by the 


insurer. 


AMAL’ AMATION AND TRANSFER OF INSUBRANOB 
BousINuss. a 


35. Amalgamation and transfer of in- 
surance business. . 
' (1) No life insurance business of an in- 
surer specified in sub-clause (a) (it) or sub- 
clause 'b) of clause (9) of section: 2 shall be 
transferred to or amalgamated with the 
life insurance business of any other insurer 
except in accordancs with a scheme pre- 
pared under this section and sanctioned by 
the Court having jurisdiction over one or 
other of the insurers concerrjed. 

(2) Any scheme prepared’ under this 
section shall set-out the agreement under 
which the transfer of amalgamation is pro- 
posed to ba effected, and shall contain such 
further provisions a8 may be necassary for 
giving effect to the scheme. | | 

(8), Before an application is made to the 
Court to sanction any such scheme, notice 
of the intention to make the application 
together with a statement of the nature of 
the amalgamation or transfer, as the case 
may be and of ‘the reason therefor shall, at 
least two months before the application ig 
made, be sent to’ the Oentral Government, 
and certified copies or the following docu- 
‘ments shall be furnished to the Central 
Government:and shall during the two 
months aforesaid be kept -open fòr the ins- 
pection of the members and :policy-holders 
at the principal and branch offices and 

6 ; ‘ 
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otherwise, the insurer 
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chief agencies of the insurers concerned, 
namely :— 

(a) a draft ofthe agreement or deed 
under which it is proposed to effect 

_ the amalgamation or transfer ; 

(b) statements of the assets and liabilities 
of the insurers concerned in such 
amalgamation or transfer; and 

(c) the actnarial or other reports on which 
the scheme was founded including 

-a Teport by an independent actuary 
on the proposed amalgamation or 
transfer. 

(4) Where an application under sub- 
section (8)is made to the Oourt wifbin 
three months from the commencement of 
this Act, the Court may, on application, 
extend for the insurer whose business is to 
be transferred to or amalgamated with the 
business of another insurer, the time allow- 
ed for registration and for the payment 
of the first instalment of the depcsit under 
sections 3and 7 for such period not ex- 
pore nine months as the Court may think 

t. ; 

36. Sanction of amalgamation and trans- 
fer by Court. | 
“When any application such as is referred 
to in sub-section (8) of section 35is made 
to the Court, the Court shall cause, if for 
special’ reasons it so directs, notice of the 
application to be sent to every person 
residentin British India crin an Indian 
State who is the holder of a life policy of 
any insurer concerned and shall cause a 
statement of the nuture and terms of the 


‘amalgamation or transfer, as the case may 
. be, to be published in such manner. and 


for such period as it may direct, and, after 
hearing the directors and such policy-holders 
as apply to be heard and any other persons 
whom it considers entitled to be heard, may 
sanction the arrangement, if it is satisfied 
that no sufficient objection to the arrange- 


‘ment has been established. 


37. Statements required after amalgama- 
tion and transfer. 

Where an emalgamation takes place 
between any two or more insurers, or where 
any business of one insurer is trans- 
ferred to another, whether in accordance 
with a scheme contirmed by the Court or 
carrying on the 
amalgamated business or the insurer to 
whom the business is transferred, as the 
case may be, shall, within three months from 
the date of the completion of the amalgama- 
tion or transfer, furnish to the Central Gov- 
ernment— 

(a) a Gertified copy of the scheme, agree- 
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ment or deed under which the 
amalgamation or transfer has been 

effected , and 
(b) a declaration signed by every insur- 
er concerned or in the case of a 
company by the chairman and the 
principal officer that to the best of 
their belief every payment made 
or to be made to any person what» 
scever on account of the amalgamas 
tion or transfer is therein fully. set 
forth and thatno other payments 
` beyond those set forth have been 
made or are to be made either in 
: money, policies, bonds, valuable 
securities or other. property by or 
with the knowledge of any parties 
to ha amalgamation or transfer, 

an 

(c) where the amalgamation or transfer 
has not been made in accordance 
with a scheme confirmed by the 
($) certified copies of statements of the 
assets and liabilities of the insur- 
ers concerned, and 
(it) certified copies of the actuaria 
or other reports upon which tle 
agreement or deed was founded. 


ASSIGNMENT OR TRANSFER oF POLIOIES AND 
5 - NOMINATIONS. - : ; 


38. ‘Assignment and transfer of life in- 


surance policies. a 

(1) A transfer or assignment of a policy 
of life insurance, whether with or with- 
out consideration, may be made only by 
an endorsement upon the policy itself or by 
a separate instrument, signed in either case 
by the tranferor cr by the assignor or his 
duly authorised agent and attested by 
at least one witness, specifically setting 
forth the fact of transfer or assignment. 

(2) The transfer or assignment shall be 
complete and effectual upon the execution 
of such endorsement or instrument duly 
attested but shall not be operative as 
against an insurer and shall not confer 
upon the transferee or assignee, or his 
legal representative, any right to sue for 
the amount of sach policy or the moneys 
secured thereby until a notice in writing of 
. the transfer or assignment has been de- 
livered to the insurer at his principal 
place of business in British India by or on 
behalf of the transferor or transferee. 

(8) The date on which the notice referred 
to in sub-section (2) is delivered to the 
insurer shall regulate the priority of all 
Claims under a transfer or assignment as 
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between persons interested in the policy’ 


and where there is more than one instru 


ment of transfer or assignment the priority 
of the claims under such instruments, shall 
be governed by the order in which the 
notices referred to in sub-section (2) are 
delivered. 

(4) Upon the receipt of the notice re- 
ferrad to in sub-section (2), the insurer 
shall record the fact of such transfer or 
assignment together with the date thereof. 
and the name of the transferee or the 
assignee and shall, on the request of the 
person by whom the notice was given, or 
of the transferee or. assignee, on payment 
of a fee not exceeding one rupee, grant a 
written acknowledgment of the receipt of 
such notice; and any such acknowledg- 
ment shall be conclusive evidence, against 
the insurer that he has duly received the 
notice to which such . acknowledgment 
relates. 

(5) From the date of the receipt of the 
notice referred to in subesection (2) the 
insurer shall recognise the transferee or 
assignee named in the notice as the only 
person entitled to benefit under the policy, 
and such person shall be subject to ‘all 
liabilities and equities to which the trans- 
feror or assignor was subject at the ‘date 
of the transfer or assignment and may 
institute any proceedings in relation to 
the policy without obtaining the consent of 
the transferor or assignor or making him a 
‘party to such proceedings.. - 

(6) The rights ‘and remedies of the 
assignee or transferee of a policy of life 
insurance existing prior to the commence- 
ment of this Act shall not be affected by the 
provisions of this section. l 

(7) Notwithstanding any law or custom 
havıng thə force of law to the contrary, an 
assignmeént in favour of a person made with 
the condition that it shall be inoperative 
or that the interest. shall pass to some 
other person on the happening of a specified 
svent during the life of the policy-holder, 
and an assigment in favour of the surviyor 
or survivors of a number of persons, shall 
be yalid. 

39. Nomination by policy-holder. 

(1) The holder of a policy of life in- 
surance may, when effecting the policy or 
at any time before the policy matures for 
payment, nominate the person or persons 
to whom the money secured by the pdicy 
shall be paid in the event of his death, 

(2) Any such nomination in order to be 
effectual shall, unless it is incorporated in 
the text of the policy itself, be made Ly an 


- 
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endorsement on the policy communicated 
to the’ indurer and registéred by him in the 


records relating to the policy and sany’. 


such ‘nomitiation may at any time before 
the policy matures for payment be can- 
célled br changed by an endorsement or 
a further endorsement or a will, as the case 
may be. 

(8) The ` insurer may charge a fee not 
exceèdiúg one, rupee for registering any 
guch.“ endorseftient and ‘shall furnish to the 
policy-holder ‘a ‘written acknowledgment of 
hanni done 50. 

(4)°A transfer or assignment ofa policy 
made in accordarice with section 38 shall 
-sutomatically cancel a nomination. ` 

(5) Where’ the policy matures for pay- 
meént’ during the lifetime of ‘the policy- 
holder- or where the nominee or,if there 
are’ more’ ' nominees than one, all the 
nomineés' die’ before the policy matures 
for payment, the amount secured by the 

policy shill be payable to the polidy- 
hotder~ or his heirs or legal representatives 


or the” ‘holder of A succession certificate, ag 


the case’ may be. 

- (6) Wheré the nominee or, if there are 
more: nomihees “than one, a nominee or 
ndminees~ ‘survive the policyholder, the 
amcunt’ secured by the policy shall be pay- 
ablé'to such survivor or survivors. 

(7) The- provisions ‘of this section ‘shall 


not’ ‘apply to any policy of life insurance to’ 


which’ séction’’*6 ‘of the Married “W onmien’s 
Property Act, 1874, appliés. 


COMMISSION AND ‘REBATAS AND’: 
“LIORNSING OF AGENTS: 


40° Prohibition of payment ‘by way" of 
commission or otheswise for procuring 
business. ` 


~~ 


(DINO! person shall, after the expiry ‘of: 


six} months ‘from the' commencement’ of this 
Adi “pay. or contract” to` pay’ any Tentunera- 
tion “or'reward- whether ‘by way of commis- 
sidh “or: dtherwise™ for ‘soliciting or procur- 
ing~indurance business “in” India to ‘any 
person ` ‘excépt™an “insurance agent licensed 
under section 42 or & person acting'on bes 
half of an insurer who for the purposes of 


(To be continued.) 
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insurance business employs licensed in- 
surance agents. 

(2) No insurance agent licensed under 
section 42 shall be paid or contract to be 
paid by way « f commission or as remunera- 
tion in any form an amount exceeding, in 
the case of life insurance business, forty 
per ceni. of the first year’s premium payable 
on any policy or policies ‘effected through 
him ‘and five per cent. of a renewal pre- 
mium, or, in the case of business of any 
other class, fifteen per cent. of the premium: 


Provided that insurers, in respect of life 
insurance business only, may pay,. during 
the first ten years of their business, to their 
insurance agents fifty-five per cent. of the 
first year's premium payable on any policy or 
policies effected through them and six per 
cent. of the renewal premiums. 

(8) Nothing in this section shall ragan 
the payment under any contract existing 
prior tothe 27th day of January, 1937, of 
gratuities or renewal commission to an 
insurance agent or to his representatives 
after his decease in respect of insurance 
business effected through him before the 
said date. 


41. Prohibition of rebates. 

(1) No. ,person shall allow or offer to 
allow, either directly or indirectly, as an in- 
ducement to any person to effect or renew 


ah'insurance in respect of any kind ‘of ‘risk | 


relating to lives or property in India, any ' 
‘rebate: of the whole or part‘of the come - 


mission payable or any rebate of the pre-’ 
mium shown on the policy, nor shall any ‘ 
- person taking out ‘or ‘renewing a policy ` 


accept any rebate, except such rebate as 
may be allowed 
published prospectuses or tables of the 
insurer. 


(2) Any person making default in comply- ` 


ing with the provisions of this section shill 
be ‘punishable with fine which ‘may exténd 


ty 


in accordance “with “lhe. 


ow 


+ 
~My 


to one hundred rupees, unless the default ` 


is made by a person effecting or renewing ~ * 


a policy, in which case he shall ‘be punish=? 
able with fine which may extend to fifty ~ 


rupees’ only. 


| 


= (Continued from 174 Ind. 
P 42. Licensing of insurance agents. 
4 (Ij The Superintendent of Insurance oran 
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officer authorised by him in this behalf 
shall, in the prescribed manner and on pay- 
mënt of the prescribed fee which shall not 
be ‘more than one rupee, issue to any indi- 
vidual making an-application under this 
Section and not suffering from any -of ‘the 
disqualifications hereinafter mentioned a 
licence to act as an insurance agent for 
the purpose of soliciting or procuring insur- 
ance business. 

(2) A licence issued under this section 
shail entitle the holder to act as an insur- 
ance agant for any registered insurer. 

(8) A licence issued under this section 
shall expire on the 3lst day of March in 
each year, but shall, if the applicant -does 
not sufer from any of the--disqualitications 
hereinafter mentioned, be renewed -from 
year’to year on payment of a fee of one 
tupee. 

a ‘The disqualifications: above referred to 
shall-be ‘the following : : 

(a) that the person is a minor;. 

‘(b) that he'is found to be of unsound 
mind by a Oourt of «competent 
jurisdiction; : 

‘(c) that -he has’been found guilty -of 

'  ‘e@riminal-misappropriation or cri- 

minal breach of ‘trust. or~cheating 

: by ‘a ‘Court of--competent juris- 
diction; i 


~ > (d) that ia the 'course'of any judicial 


proceeding relating--to any policy 
of insurance or the-winding up- of 
an‘ insurance company or’ in-the 
course of an investigation of the 
affairs- of an’ insurer it has been 
- found-that ‘he has- been- guilty“ of 
or has” knowingly participated: in 
“or connived -at‘any fraud, dishonesty 
‘Or misTepresentation -against an 
~ {nstrer or-an’assured, 
(5) If it be found that an insurance agent 
Suffers’ from any- of -the ‘foregoing disquali- 
fications, ‘without prejudice to ‘any. other 


W4-—-J.5, ~ 


- 
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penalty to which he may be liable, the 
Superintendent of Insurance shall, and if 
the agent has knowingly contravened any 
provision of this Act may, cancel the 
licence issued to the agent under this 
section. 

43. . Register of Insurance agents. 

(J) Every insurer and.every person who 
acting on behalf of an insurer employs 
licensed ‘insurance agents shall maintain a 
register showing the name and address of 
every licensed insurance agent appointed 
by him and the date on which his appoinct- 
ment began and the dale, if any, on which 
his appointment ceased. 

(2) Any individual not holding a licence 
issued undér section 42 who acts as an 
insurance agent shall be punishable with 
fine which may extend to fifty rupees, and 
any insurer who, or any person acting on 
behalf of an insurer who, appoints as an 
insurance agent any individual not so 
licensed, or transacts any insurance Lusiness 
in India through any such individual, shall 
be punishable with fine which may extend to 
one hundred rupees. 

. (8). The provisions of sub-section (2) shall 
not. take effect until the expiry of six 
months from the commencement of this. Act. 

44. _ Prohibition of cessation of payments 
of commission. 

Notwithstanding. anything to the con- 
trary vin a contract between any person and 
an insurance agent licensed under sec- 
tion 42. forfeiting or stopping payment of 
renewal commission to such insurance 
agent, no,such person shall in respect of 
life insurance, business done in India refuse 
payment to an insurance agent of com- 
mission on renewal premiums due to him 
under the: agreement by reason only of the 


termination- of his agreement except for h 


fraud: 
‘Provided . that:such agent has served such 


-person';continually and exclusively for at 
coast : ten years, and. provided further that, 


after his ceasing. to act as agent, he does hot 


one - 
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directly or indirectly solicit or procure 
insurance business for any other person. 


SproraL PROVISIONS oF Law. 


45. Policy not to be called in question 
on ground of mts-statement after two years. 

No policy of life insurance effected before 
the commencement of this Act shall after 
the expiry of two years from the date of 
commencement of this Actand no policy of 
life insurance effected after the coming 
into force of this Act shall, after the 
expiry of two years from the date on‘ which 
it was effected, be called in question by 
an insurer on the ground that a state- 
ment made inthe proposal for insurance 
or in any report of a medical officer, or 
referee, of friend of the insured, or in any 
other document leading to the issue of the 
policy, was inaccurate or false, unless ‘the 
insurer shows that such statement was on 
a material matter and fraudulently made 
by the poljcy-holder and that the policy- 
holder knew at the time of making it that 
the statement was false. 

46. Application of British Indian law 
to policies issued in British India. 

The holder of a policy of insurance issued 
by an insurer in respect cof insurance 
business transacted in British India after the 
commencement of this Act shall have the 
right, notwithstanding anything to the 
contrary contained in the policy or in any 
agreement relating thereto, to receive 
payment in British India of any sum 
secured thereby and to sue for any relief 
in respect of the policy in any Court of 
competent jurisdiction in British India; and 
if the suit is brought in British India 
any question of law arsing in con- 
nection with any such policy shall be 
‘determined according to the law in force in 
British India. 

47. Payment of money into Court. 

- (1) Where in respect of any policy of life 
insurance maturing for payment an insurer 
is of opinion that by reason of conflicting 
claims to or insufficiency of proof of title to 
the amount secured thereby or for any 
other adequate reason it is impossible 
otherwise for the insurer to obtain a satis- 
factory discharge for the payment of such 
amount, the insurer shall before the ex- 
piry of nine months from the date of the 
maturing of the policy apply to pay the 
| amount into the Oourt within the juris- 
diction of which is situated the place at 
“which such amount is payable under the 
| terang of the policy or otherwise. 


e" (Z) A receipt granted by the Court for 
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any such payment shall be a satisfactory 
discharge tothe insurer forthe Payment of 
such amount. 

(8, An application for permission to make 
a payment into Oourt under this section 
shall be made by a petition verified by an 
affidavit signed by a principal officer of the 
insurer setting forth the following parti- 
culars, namely:— 

(a) the name of the insured person and 
his address; 

(b) if the insured person -is deceased, ' 
the date and place of his death; 

(c) the nature of the policy 
amount secured by it; 

(d) the name and address of each claim- 
ant so far asis known to the in- 
surer with details of every notice 
of claim received ; ; 

(e) the reasons why in the opinion of 
the insurer a satisfactory discharge 
cannot be obtained for the payment 
of the amount ; and 

(f) the address at which the insurer 
may be served with notice of any 
proceeding relating to disposal of 
the amount paid into Oourt. 

(4) An application under this section 
shall not be entertained by the Oourt if the 
application is made before the expiry of 
six months from the death of the insured, 
or the maturing vf the policy by survival. 

(5) If it appears to the Court that a 
satisfactory discharge for the payment of 
the amount cannot otherwise be obtained 
by the insurer, it shall allow the amountjto 
be paid into Court and shall invest the 
amount in Government securities pending 
its disposal. l 

(6) The insurer shall transmit to the 
Court every notice of claim received after 
the making of the application under sub= 
section ($) and any payment required by 
the Court as costs of the proceedings or 
otherwise in connection with the disposal 
of the amount paid into Court shall as to 
the costs of the application under sub-sec- 
tion (8) be borne by the insurer and as 
to any other costs be in the discretion of the 
Court. 

(7) The Court shall cause notice to be 
given to every ascertained claimant of the 
fact that the amount has been paid into 
Oourt, and shall cause notice at the cost 
of any claimant applying to withdraw the 
amount to be given to every other ascer 
tained claimant. | 

- (8) The Oourt shall decide all questions 
relating to the disposal of claims to the 
amount paid into Oourt. £ 


and-the ` 
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48. Directors of insurers being com- 
panies. 
(1) Where the insurer is a company 
incorported under the Indian Oompanies 
Act, 1913, and carries on the business 
of life insurance, not less than one- 
fourth of the whole number of the direo- 
tors of the company shall be persons hav- 
ing the prescribed qualitications and 
holding policies of life insurance issued 
by the company, and shall be elected to the 
Board of Directors of the company in the 
prescribed manner by the holders of poli- 
cles of life insurance issued by the com- 


pany. 

(2) This section shall not take effect 
until the expiry of one year from the com- 
mencement of this Act. 

49. Restriction on dividends and bonuses. 

No insurer, being an insurer specified in 
sub-clause (a) (it) or sub-clause (b) of clause 
(9) of section 2, who carries on the business 
of lifes insurance shall in respect of such 
life insurance business declare or pay any 
dividend to share-holders or any bonus t` 
policy-holders except out of a surpl 1 
ascertained as the result of an actuari-] 
Valuation of the assets and liabilities of the 
insurer. 

50. Notice of options available to the 
assured on the lapsing of a policy. 

An insurer shall, within three months of 
the lapsing of a policy of life insurance, 
give notice to the policy-holder informing 
him of the optione available to him. 

51. Supplyof copies of proposals and 
medical reports. 

Every insurer shall,on application by a 
policy-holder and on payment of a fee not 
exceeding one rupee, supply to the policy- 
holder certified copies of the questions put 
to him and his answers thereto contained 
in his proposal for insurance and in the 
ay naa report supplied in connection there- 
with. 

52. Prohibition of business on dividing 
Pie ter eee af 

o insurer sha ter the commenceme 
of this Act begin, or after three years ae 
that date continue to carry on, any business 
upon the dividin g principle, that is to say, 
on the principle that the benefit secured 
by a policy is not fixed but depends either 
wholly or Partly on the results of a distri- 
bution of certain sums amongst policies be- 
coming claims within certain time-limita, 
or on the principle that the premiams pay- 
able by a policy holder depend wholly or 
partly on the number offpolicies becoming 
claims within certain time-limits: 
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Provided that nothing in this section 
shall be deemed to prevent an insurer from 
allocating bonuses to holders of policies of 
life insurance asa result of a periodical 
actuarial valuation either as reversionary 
additions to the sums insured as immediate 
cash bonuses or otherwise : 

Provided further that an insurer who 
continues to carry on insurance business on 
the dividing principle after the commence- 
ment of this Act shall withhold from distri- 
bation a sum of not less than forty per 
cent. of the premiums received during each 
year after the commencement of this Act in 
which such business is continued soas to 
make up the amount required for investment 
under section 27, 


WINDING UP. 


53. Winding up by the Court. 

(1) The Oourt may orderthe winding 
up in accordance with the Indian Com- 
panies Act, 1913, of any insurance company 
and the provisions of that Act shall, subject 
to the provisions of this Ohapter, apply 
accordingly. 

(2) In addition tothe grounds on which 
such an order may be based, the Oourt may 
order the winding up of an insurance com- 
pany 

(a) if with the sanction of the Court 

previously obtained a petition in 
this behalf is presented by share- 
holders not less in number than 
one-tenth of the whole body of 
share-holders and holding not less 
than one-tenth of the whole share 
capital or by not less than fifty 
policy-holders holding p.licies of 
life insurance that have been in 
force for not Jess than three years 
and are of the total value of not 
less than fifty thousand rupees; or 

(b) if the Superintendent of Insurance, 

who is hereby authorised todo so, 
applies in this behalf to the Oourt 
on any of the following grounds, 
namely :— 

(i) that the company has failed to 
deposit or to keep deposited with 
the Reserve Bank of India the 
amounts required by section 7, 

(ii) that the company having failed 

to comply with any requirement 

of this Act has continued such 

failure for a period of three’ 

months after notice of such 

failure has been conveyed to the 

company by the Superintendent 
_ of Insurance, i 
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(iit) that it appeara from the returns 


° furnished under the provisions of 


this Act or from the results of any 
investigation made thereunder that 
the company is insolvent, or 

(iv) that the continuance of the com- 
pany is prejudicial to the interests 
of the policy- holders. 


54. Voluntary winding up. 

Notwithstanding anything contained in 
the Indian Companies Act, 1913, an in- 
surance company shall not be wound up 
voluntarily except for the purpose of effect- 
ing an amalgamation or a reconstruction 
of the company, or on the ground that by 
reason of its liabilities it cannot continue 
its business, 

55. Valuation of liabilities. 

(1) In the winding up of an insurance 
company or in the insolvency of any other 
ineurer the value of the assets and the 
liabilities of the insurer shall be ascertain- 
ed in such manner and upon such basis 
as the liquidator or receiver in insolvency 
thinks fit, subject, so far as applicable, to 
the rule contained in the Sixth Schedule 
and to any directions which may be given 
by the Oourt. 

(2) Fcr the purposes of any reduction by 
the Court of the amount of the contracts 


‘of any insurance company the value of the 


assets and liabilities of the company and 


all claims in respect of policies issued by 
-it shall be ascertained in such manner and 


upon such basis as the Oourt thinks pro- 


‘per having regard to the rule aforesaid. 


(8) The rule in the Sixth Schedule shall 
be of the same force and may be repealed, 


-altered or amended as if it were a rule 


made in pursuance of section 246 of the 
Indian Companies Act, 1913, and rules 
may be made under that section for the 


: purpose of carrying into effect the provi- 


sions of this Act with respect to the winding 
up of insurance companies. 


56. Application of surplus assets of 
life insurance fund in liquidation or in- 
solvency. 

(1) In the winding up of an insurance 
company and in the insolvency of any 
other insurer the value of the assets and 
the liabilities of the insurer in respect of 
life insurance business shall be ascertained 
separately from the value of any other assets 
or any other liabilities of the insurer and 
no such assets shall be applied to the dis- 


charge of any liabilities other than those ` 


in-respect of life insurance business except 
in so far as assets exceed the 
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liabilities in respect of Jife insurance 


business. 

(2) In the winding up of an insurance 
company carrying on the business of life 
insurance or in the insolvency of any, other 
insurer carrying on such business where 
any proportion of the profits of the insurer 
was before the commencement of the wind- 
ing up or insolvency allocated to policy- 
holders, if, when the assets and liabilities 
of the insurer have been ascertained, there 
is -found to be a surplus of assets Over 
liabilities (hereinafter referred to as a 
prima facie surplus) there shall be added 
to the liabilities of the insurer in respect 
of the life insurance business an amount 
equal to such proportion of the prima facte 
surplus as is equivalent to such proportion 
of the profits allocated to share-holders and 
policy-holders as was allocated to policy- 
holders during the ten years immediately 
preceding the commencement of the wind- 
ing up and the assets of tke Insurer shall 
be deemed to exceed his liabilities only in 
so far as those assets exceed those 
liabilities after such addition : 


Provided that— 

(a) if in any case there has been no 
such allccation or if it appears to 
the Gourt that by reason of special 
circumstances it would be inequit- 
able that the amount to be added 
to the liabilities of the Jnsurer in 
respect of the life insurance busi- 
ness should be an amount, equal to 

such proportion as aforesaid, the 

gmount to be so added shall be 
such amount as the Court may 
direct, and a 

(b) for the purpose of the application of 
this sub-section to any cese where 
before the commencement of the 
winding up or insolvency & pro- 
portion of such profits as aforesaid 
of a branch only of the life in- 
surance business in question has 
been allocated to policy-holders, 
the value of the assets and liabilities 
of the insurer in respect of that 
branch shall be separately as- 
certained in like manner as the 
value of his assets and liabilities 
in respect of the life insurance 
business was ascertained, and the 
surplus so found, if any, of assets 
over liabilities shall, for the pur- 
pose of determining the amount 
to be added to the liabilities of 


“the insurer ia respect of the life 
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insurance business be deemed to 
be the prima facie surplus. 

57. Winding up of secondary com- 
pantes. l 

(1) Where the ineurance business or any 
part of the insurance business of an in- 
‘surance company has been transferred to 
another insurance company under ‘an 
arrangement in pursuance of which the first 
mentioned company (in this section referred 

to as the secondary company) or the cre 
ditors thereof has or have claims against 
the company to which such -transfer.was 
made (in this section referred to as .the 
principal company) then, if the principal 
company is being wound up by or under 
, the supervision of the Oourt, the Court shall 
(subject as hereinafter mentioned) order 
the secondary company to be wound up in 
conjunction with the principal company and 
may by the same or avy subsequent order 
appoint the same person to be liquidator 
for the two companies and make provision 
for such other matters as may seem to the 
Court necessary with a view to the com- 
panies being wound up as if they were one 
company. 

(2) The commencement of the winding 
up of the principal company shall, save as 
otherwise ordered by the Court, be the 
commencement of the winding up of tke 
secondary company. 

(8) In adjusting the rights and liabilities 
` of the members of the several companies 
among themselves the. Court shall have 
‘regard to the constitution of the companies 
and tothe arrangements entered into be- 
tween the companies in the same manner as 
the Oourt has regard to the rights and 
liabilities of different classes of con- 
tributories in the case of the winding up of 


a single company or as near thereto as. 


circumstances admit. 

(4) Where any company alleged to be 
secondary is not in process of being wound 
< up atthe same time as the principal com- 
pany to which it is alleged to be secondary, 
the Oourt shall not direct the secondary 
company to be wound up, unless, after 
hearing all objections (if any) that may be 
urged by or on behalf of the company 
against its being wound up, the Oourt is 
of opinion that the company’ is secondary 
to the principal company and that the 
winding up of the company in conjunction 
with the principal company is just and 
_ equitable. 


(5) An- application may be made in rela-- 


tion to tLe winding up of any secondary 


:- company in conjunction with the principal . 
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@ 
company by any creditor of, or person 
interested in, the principal or secondary 
company. | 

(6; Where a company stands in the rela- 
tion of a principal company to one in- 
eurance company and in the relation of a 
secondary company to some other insurance 
company or where there are several insur- 
ance companies standing in the relation of 


,secondary companies to one principal com- 


pany, the Oourt may deal with any number 
of such companies together or in separate 
groups as it thinks most expedient upon 


.the principles laid down in this section, 


_ 58. Schemes for partial winding up of 
insurance companies. 

(1) If at any time it appears expedient 
that the affairs ofan insurance company 
in respect of any class of business com- 
prised in the undertaking of the company 
should be wound up but that any other 


, class of business ccmprised in the under: 


taking should continue to be carried on by 
the company or be transferred to another 
insurer, a scheme for such purposes may 
be prepared and submitted for con’: ma- 
ticn of the Court in accordance with the 
provisions <f this Act. 

(2) Any scheme prepared under this 
section shall provide for the allocation and 
distribution of the assets and liabilities of 
the company between any classes of busi- 
ness affected (including the allocation of 
any surplus assels which may arise on the 
proposed winding up), for any future 
righi's of every class of policy-holders 
in respect of their policies and for the 
manner of winding up any of the affairs 
of the company which are proposed to be 
wound up and may contain provisions for 
altering the memorandum of the company 
with respect to its objects and such further 
provisions as may be expedient for giving 
effect to the scheme 

(8) The provisions of thie Act relating to 
the valuation of liabilities of insurers in 
liquidation and insolvency and to the aplica- 
tion of surplus assets of the life insurance 
fundin liquidation or insolvency shall apply 
to the winding up of any part of the affairs 
of a company in accordance with the 
scheme under this section in like manner 
as they apply in the winding up of an 
Insurance company, and any scheme under 
this section may apply with the necessary 
modifications any of the provisions of the 


Indian Companies Act, 1913, relating to the 


winding up of companies. 
(4) An order of the Court confirming a 
scheme, under this, section whereby the 
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memorandum of a company is altered with 
respect to its object shall as respecta the 
alteration have effect as if it were an order 
confirmed under section 12 of the Indian 
Companies Act. 1913, and the provisions of 
sections 15 and 16 of that Act shall apply 
accordingly. 

59. Return of deposits. 

ln the winding up of an insurance com- 
pany and in the insolvency of auy other 
insurer the liquidator or assigoee as the 
case may be shall apply to the Oourt for an 
order for the return of the deposit made 
by the company under section 7 and the 
Court shall on such application order a 
return of the deposit subject to such terms 
and conditions as it shall direct. 

60. Notice of policy values. 

In the winding up of an insurance 
company for the purposes of a cash dis- 
tribution of the assets and in the insolvency 
of any other insurer the liquidator or 
assignee as the case may be in the case of 
all persons appearing by the books of the 
company or other insurer to be entitled to 
or interested in the policies granted by 
the company or ther insurer shall ascertain 
the value of the liability of the company 
or other insurer to each such person and 
shall give notics of such value to those per- 
gons in such manner as the Court may 
direct and any person to whom notice is so 
given shall be bound by the value so ascer- 
tained unless he gives notice of his intention 
to dispute such value in such manner and 
within such time as may be specified by a 
rule or order of the Oourt. 


61. Power of Court to reduce contracts 
of insurance. 

(1) Where an insurance company is in 
liquidation or any other insurer is insolvent, 
the Court may make an order reducing 
the amount of the insurance contracts of 
the company or other insurer upon such 
terms and subject to such conditions as 


` the Court thinks just. 


(9. Where a company vartying on 
the business of life insurance has been 
proved tobe insolvent, the Court may if 
it thinks fit in place of making a winding 
up order reduce the amount of the insurance 
contracts of the company upon such terms 
and subject to such conditions as the Oourt 
thinks fit. 

(8) Application for an crder under this 
section may be made either by the liquidator 
or by oron behalf of the company or by 
a policy-holder, or by the Superintendent 
of Insurance and the Superintendent of 
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Insurance and any person whom the Court 
thinks likely to be affected shall be entitl- 
ed to be heard on any such appplication. 


SPHOIAL PROVISIONS RELATING To 
EXTERNAL OOMPANIRS. 


62. Power of Central Government to 
impose reciprocal disabilities on non- 
Indian compantes. , 

Where, by the law or practice of any 
country outside India in which an insurer 
carrying on insurance business in British 
India is constituted, incorporated or domicil- 
ed, insurance companies incorporated in 
British India are required as a condition 
of carrying on insurance business in that 
country to comply with any special re- 


NUN whether as to the keeping of 


eposits or assets in that countary or other- 
wise which is not imposed upon insurers 
of that country under this Act, the Central 
Government shall, if satisfied of the exist- 
ence of such special requirement, by 
notification in the official Gazette, direct 
that the same requirement, or requirements 
as Similar thereto as may be, shall be 
imposed upon insurers of that country as 
a condition of carrying on the business of 
insurance in British India. 

63 Particulars to be filed by insurers 
established outside British India. 

Every insurer, having his principal place 
of business or domicile outside British 
India, who establishes a place of business 
within British India, or appoints a repre- 
sentative in British India with the object of 
obtaining insurance business, shall, within 
three months from the establishment of 
such place of business or the appointment 
of such agent, file with the Superintendent 
of Insurance— 

(a) a certified copy of the charter, 
statutes, deed of settlement or 
memorandum and articles or other 
instrument constituting or defining 
the constitution of the insurer, and, 
if the instrument is not written in 
the English language, a certified 
translation thereof, 

(b) a list of the directors, if the insurer 
18 a company, 

(c) the name and address of some one 
or more persons resident in British 
India authorised to accept on behalf 
of the insurer service of process and . 
any notice required to be served on 
the insurer, together with a copy 
of the power of attorney granted 
to him, 

.(d) the full address of the principal 


1945 
office of the insurer in British 
India, 


(e) a statement of the classes of in- ` 


surance business to be carried on 
by the insurer, and 

` (f) a statement verified by an affidavit 

setting forth the special require- 
ments, if any, of the nature 
specified in section 62 imposed in 
the country of origin of the insurer 
on Indian nationals, 
and, in the event of any alteration being 
made in the address of the principal 
office or in the classes of business to be 
carried on, or in any instrument here 
referred to, or in thename of any of the 
persons here referred to, or in the matters 
specified in clause (f) above, the company 
shall forthwith furnish to the Superintendent 
of Insurance particulars of such altera- 
tion. 

64° Books to be kept by insurers establish- 
ed outside British India. . 

Every insurer having his principal place 
of business or domicile outside British 
India shall keep at his principal office in 
British India such books of account, re- 
gisters and documents as will enable the 
accounts, statements and abstracts which 
he is required under this Act to funish 
to the Superintendent of Insurance in 
respect of the insurance business transacted 
by him in India to be compiled and, if 
necessary, checked by the Superintendent 
of Insurance. 


Rae, 


PART IN. 


PROVIDENT NCOLRTIRS. 


65. Definition of “provident society". 

- In this Part “provident society” means 
a person who, or & body of persons whether 
corporate or incorporate which, receives 
premiums or contributions for securing 
annuities on human life or receives pre- 
miums or contributions for insuring money 
to be paid on the happening of any of 
the following contingencies, namely:— 

(a) the birth, marriage, death of any 
person or the survival by a person 
of astated age or contingency; 

(b) failure of issue; 

(c) the occurrence of a social, religious 
or other ceremonial occasion; 

(d) loss of or retirement from employ- 


ment; 

(e) disablement in consequence of sick- 
ness or accident; 

(f) the necessity of providing for the 
education of a dependant; and 
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(g) any other contingency which may, 
be prescribed or which may be 
authorised by the Provincial Goy- 
ernment with the approval of the 

g Oentral Government. 

66. Application of this part. 

Nothing in tbis Part shall apply to a 
provident society which pays or undertakeg 
to pay on any policy of insurance an 
annuity exceeding fifty rupees cra gross 
sum exceeding five hundred rupees ex- 
clusive of any profit or bonus: 

Provided that for the purposes of this 
section contracts entered into before the 
commencement of this Act shall not be 
taken into consideration and provided 
further that “policy” includes a series of 
policies covering one or more of the con- 
tingencies specified in section 65, 

Name. 

No provident society established after 
the commencement of this Act shall adopt 
as its name, and no provident society 
established before the commencement of 
this Act shall continue after the expiry 
of six months from the commencement 
thereof to use as its name, any combina- 
tion of words which fails to include the word 
pore or which includes the word 
etl: e”, 

68. Insurable interest. 

No provident society shall receive any 
premium or contribution for insuring money 
to be paid to any person other than the 
person paying such premium or contribu- 
tion or the wife, husband, child, grand- 
child, parent, brother or sister, nephew or 
niece of such a person. i 

69. Dividing business. 

(1) No provident society shall carry on 
any business upon the dividing principle, 
that is to say, on the principle that the 
benefit secured by a policy ia not fixed 
but depends either wholly or partly on 
the results of a distribution, amongst poli- 
cies maturing for payment within certain 
time limits, of certain sums. 

(2) The Superintendent of Insurance 
shall, as soon as possible, take steps to 
have any provident society which carrieg 
on business on the dividing principle 
wound up: 

Provided that, where any such provident 
society in existence at the commencement 
of this Act applies within three months 
of such commencement tothe Superinten- 
dent of Insurance for permission to continue 
carrying on its business with a view mean 
while to reorganise its business in go- 
cordance with the provisions of this Act « 


the Superintendent of Insurance may at his 
discretion, with due regard to ‘the past 
history of the society, permit the society 
to continue business for a périod not ex- 
ceeding two years from the date of receipt 
of such permission, sò however that:no néw 
business on the dividing principle is under- 
taken by the society. 

70. Registration. 

(1) No provident society except a pro- 
vident society registered under the pro- 
visions of the Provident Insurance Societies 
Act, 1912, shail receive any premium or 
contribution until it has obtained from 
the Superintendent of Insurance a certificate 
of registration. 

(2; Evey application for registration shall 
be accompanied b 
_ (a) a certified copy of the rules of the 

society, and when the society is a 
company incorporated under the 
Indian Companies Act, 1913, a 
certified copy of the Memorandum 


and Article of Association or where 


the society is not such a company 
a certified copy of the deed of 
constitution of the society; 

(b) the names and addresses of the 
proprietors or directors, and the 
managers of the society; 

(e) certificate from the Reserve Bank 
of India that the initial deposit 
referred to in section 73 has been 
made; and | 

(d) a declaration verified by an affidavit 
that the minimum working capital 
required by section 72 is avail- 
able: ; 

a The Superintendent of Insurance may 
refuse to issue a certificate of registration 
until he is satisfied that the rules of the 
society comply with the provisions of this 
Act and thatthe minimum working capital 
required by section 72 is available, but 
if “he is so satisfied he shall register the 
society and its rules. 

' (4) The Buperintendent of Insurance may, 
after giving previous notice in writing in 
such ‘manner ag he thinks fit specifying 
the “grounds for the proposed cancellation, 
and’ ‘allowing the society concerned ‘an 
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opportunity of being heard, apply to the 
Court and obtain sanction for cancellation 


of the registration made under this section 
or made under the provisions ‘of the Pro- 


.vident Insurance Societies Act, 1912,— 


(a) if he is satisfied as the result of 

an inquiry Made undersection 87— 
(1) that the society is insolvent or 

is likely to become 80, or 
(tt) that the business of the society 
is Conducted fraudulently or not 
in accordance with the rules 
thereof, or that it is in the 
interests of the policy-holders 
that the society should cease to 

| Carry on business, 

(b) if the initial deposit or any of the 
further deposits required by sec- 
tion 73 has not been made, or 

(c) if the society, having failed to comply 
with any requirement of this Act, 
has continued such failure for a 
period of one month after notice 
of such failure has been conveyed 
to the society by the Superintendent 
of Insurance: 

Provided that the Superintendent of 
Insurance may, if he thinks fit, instead 
of applying for cancellation of the registra- 


.tion under sub clause (t) of clause (a) of 


this sub-section make a recommendation 
to the Gourt that the contracts of the 
society should be reduced in such manner 
and subject to such conditions as he may 
indicate. 


71. Prohibition of managing agents. 

The provisions of section 32 shall apply 
to provident societies as they apply to 
insurers. 

72. Working capital. 

No provident suciety established after 
the commencement of this Act shall be 
registered unless ib has a paid up capital 
sufficient to provide as working capital 
a net sum of not less than five thousand 
rupees exclusive of deposits made under 
this Act -and exclusive in the case of A 
company of any expenses incurred in 
connection with the formation of the 
company. - 


~ ee ened 


(To'be continued.) ' 
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(Continued from 174 Ind. Cas. page 40, Journal.) 


73. Deposits. . 

(1) Every provident society shall, if 
established before the commencement of 
this Act within one year from such com- 
mencement, or, if established after the 
commencement of this Act before the 
Society applies for registration under sec- 
tion 70, deposit and keep deposited with 
the Reserve Bank of India in one of the 
offices in India of the Bank, for and on 
behalf %f the Oentral Government, cash or 
approved securities amounting at the market 
value of the securities on the date of 
deposit to five thousand rupees, and shall 


‘thereafter, make each year a further deposit 


amounting to not less than one-fifth of 
the gross premium income for the year 
(including admission fees and other fees 
received by the society) until the total 
amount so deposited and kept is fifty 
thousand rupees. 


(2) The provisions of sub-sections (8), 
(9) and (10) of section 7 and ‘of sub- 
Section (1) of section 8 shall apply to the 
eposits made under this section as they 
apply to deposits made by an insurer. 


. 74. Rules. 

(Z) Every provident society established 
after the commencement of the Act shall 
in its rules set forth— 

: (a) the name, the object and the loca- 
. tion of the registered office of the 
society; 

(b) the contingencies or classes of con- 
L tiagency on the happening of which 
$ money is to be paid; 

(c) the conditions to be complied with 
before, and the payments to be 
made on, admission to the society: 

(d) the rates of premium orcontribu- 
tion, and the periods for which or 
the times at which premiums or 
contributions are payable; 

(e) the maximum amount payable to a 
subscriber or policy-~holder; 

(f) the nature and amounts of the 
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benefits provided for by the 


society; 

(g) the circumstances in which a bonus 
may be paid to a policy-holder: 

(h) the nature of the evidence required 
for the proof of the happening of 
any contingency on which money 
is to be paid; | E 

(4) the circumstances in which policies 
may be forfeited or renewed or 
the whole or a part of the pre- 
miums paid on a policy may be 

- returned, ora surrender value of 
a policy may be granted; 

(j) the penalties for delay in paying or 
failure to Pay premiums or con- 
tributions; ; 

(k) the proportion of the annual income 
of the society which may be dis- 

-bursed on and the provisions to 
be made for meeting the ex- 
penses of the management of the 


society; 2 


| (l) the person or persons who or the 


authority which shall have power 
to invest the funds of the society; 
(m) the provisions-for appointment of 
auditors and their remuneration; ` 
(n) the procedure to be adopted in 
altering the rules of the society; 


- (0) unless these are provided for in 


the articles of association of a 
society which is a company incor- 
porated under the Indian Oom- 
panies Act, 1913,— 
(i) the mode of appointment and 
l removal, the qualification and 
the powers of a director, man- 
ager, secretary of other officer 
of the society; p 
(ii) the manner of raising additional 
capital; and 
(iii) the provisions for the holding 
of general meetings of the mem- 
bers and policy-holders and for 
the powers to be exercised and 


at 


o 
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6 
the procedure to be followed 
thereat; and 
- (p) such other matters as. may be 
prescribed. ee NE 
(2) Where the rules of any provident 
society registered - under the Provident 
Insuraneé Societies Act, 1912, fail to com- 
ply. with the provisions of this section, the 
society’ shall, before the expiry of twélvé 


months from the commencement of this. 


Act, amend the rules so 
these provisions. ao 
75..,, Amenment of, rules. , | 
(1) No amendment of any rule of a pro- 


as to comply with 


Vident society shall be, valid until ıt has — 


been sont to. the Superintendent, of Insur- 
ance and has been, registered by him. 

19). The Superintendent of Insurance on 
ing satisfied that, the proposed amend- 
ment is not contrary -to the provisions of 
this Act shall, unless he is, of, opinion that 
thé amendment unfairly affects the rights 
of existing members or policy-holders of the 
society, issue to „the, society an acknow- 
bpcemtent of the registration of the amended 

O. 5 

76., Supply of copy of rules. |... 

-Hivery, provident society shall on, demand 
deliver free of cost to any. member of the 
society a copy of, the rules of the: society 
and to any, person other than.a member a 
copy,of such rules on the payment of a sum 
not,exceeding, one rupee. . 

77,, Registered office, 

Every provident society shall. have an 
office (on the outside of which it. shall keep 
displayed its name in.a conspicuous position 
in legible characters), to. which, ,all, commu- 
nications and notices may be-addressed, and 
shall, giye notice to the: Superintendent of 
Insurance, of any., change in the location 
thereof, within twenty-eight days of its 
nB. Publication -òf 

. - Publication -of authorised’ - capita 
to contain also subscribed and eine 
capital. ge tS ` 


»Where-any notice, advertisement or other 
official publication. of a provident society 
contains.a statement of the amount of the 
authorised-capital.of the society, the pub- 
lication shall-also contain a statement of the 
amount of the capital-which has been sub- 
scribed and the amount paid-up. 

chs pet dal and books.: 
ery provident society £ j 
a eee y shall keep at its 
(a). a register of membérs in which shall 
be entered: the name, address and 
occupation, if- any,of every pro- 
. prietor, director, manager or se- 
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cretary and of every member of 
the society; 

(b)a register or record of policies in 
which shall-be entered, in respect 
of évéry policy issued by the 
society, the name and address of 
the policy-Holder, the date when the 
policy was effected and a record 
of amy transfer, sssignment or 
nomination of which the society has 
notice; 

(c) a register of claims in which shall be 
entered every claim made; .togebher 
with the date, of the. claim, the 
name.and address of the claimant 
and the date on which, the .claim 
is discharged or in the .case of-a 
claim. which is rejected the. date 
of rejection and the grounds theres 
for; - 


cae 


(d) a register of agents. in which. shall 
be entered the name. and addréss 
of every agent employed ‘by the 

. gociely;., 2 eo. 

(e) a cash book in which shall bé, entered 
separately for each class. of contin: 
gency separately specified im: 866C- 

- tion 65 all sums received and: ex= 


pended, by the society and the 
‘matters in respect of.. which the 
receipt or expenditure takes 
- place; n s ata 
A a ledger; and 
ra a journ 1 Kr MEK R 
BO  Revenise account, balance-shéet and 


ee: ja: : 

annual statêmenk, L in akin 
(1) ery provident sosjety shall, at thé 
expiry of the caléndar year prepare. a 
revenué aécount and balancé“sheet in, thé 
prescribed form verified in the prescribed 
manner, together with 6 report. On. the 
general. state of the. society's. affairs and 
shall cause the reveuue . account .and 
balance-sheet to.be audited by an auditor, 
and .the auditor shall. so far as may be 
in the audit of. a provident society have 
the powers. of, exercise the functions vested 
in» and discharge the duties. and be 
subject to the liabilities imposed. on, an 
auditor of companies by section 145 of the 

Indian Companies Act, 1913. 3 
(2). Every: provident society shall at the 
expiry of the. calendar year prepare with 
respect to that year— . 
(a) a -statement showing separately for 
each class of contingency separate- 

ly specified in.section 65— 

“ (i) the number of new. policies. effected, 
the: total amount insured thereby 
and the total premium income 


= LK 


a 
+ 
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received in respect thereof and 
the ‘number of’ existing “policies 
discontinued during the year 
with the total amount insured 
thereby, and 

(it) the total amount of claims made and 
the total amount paid in satis- 
‘faction thereof; 

(b) a statement showing details of every 
insurance effected on a life other 
than the life of the person insuring, 
and 

(c) a statement showing the total amount 
paid as allowances to agents and 

: convassers. 
(8) Until the expiry of two years from the 
peer aa ne of this Act this section’ shall 
pply to ‘provident societies registered 

i the commencement of this Act under 

the Provident Insurance Societies Act, 1912, 
as if the reference to the calendar year 
were.a reference to either the financial year 
or the Galendar year. 


81. Actuarial report and abstract. 

(1) Every provident society shall once 
in every five years or at such shorter 
intervals as may be laid down by. the rules 
of the society cause ‘an investigation to 
be made into its financial condition 
including the valuation of its liabilities and 
assets by an.actuary. 

(2) The report of the actuary shall contain 
an.abstract in which shall be stated— 

{a the general principles adopted in the 
valuation, ‘including ;the method 
by which tha valuation age of 
lives was ascertained, 

(b) the rate at each age of the mortality 
and any other factor assumed and 
the annuity values used in valu- 
ation, 

(e) the reserve values held against 
‘policies effected, 

(d) the rate of interest assumed, and 

(e).the provision made for expenses, 

and shall have appended toit a certificate 
signed by a principal officer of the society 
that all material necessary for proper 
valuation has been placed.at the disposal of 
the actuary and that full and accurate parti- 
culars of every policy under which ‘there -is 
a liability either actual or contingent ‘have 
been -furnished to the actuary forthe pur- 
pose ofthe investigation. 


{8) If the actuary finds that the finan- 
cial condition of the society ‘is such ` that 
no surplus exists for ‘distribution as bonus 
to the policy- holders or as (divi end to'the 


4% Hr 


share-holders, he shall state, in bis report 
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whether in hisopinion the society isinsol- 
vent and, if so, whether it should be wound. 
up or not, and the extent to which in his 
opinion, exiating contracts should be modi- 
fied or existing rates of premium should be 
adjusted to make good the deficiency in the 
assets. 


82. Submission of returns to Superinten- 
dent of Insurance. 

(1) The revenue account and balance- 
sheet with the auditor's report:thereon and 
the report on -the general state of the so- 
ciety’s affairs réferred to sub-section (J) 
of section 80, ‘and the statements referred 
to in sub-section (2) of section 80, shall be 
furnished as returns to the Superintendent 
of Insurance within three months from the 
end of the period to which they relate and 
copies of the revenue account and balancé- 
sheet and the auditor's report thereon and 
of the report on the general state of the 
society's affairs shall, on the application of 
any member or policy-holder made‘ within 
two years from the date on which the docu- 
ment was so furnished, be sent to him 
within fourteen days from the receipt of the 
ae on payment of a fee of one 


oi  All-the material necessary for the 
proper valuation of the liabilities of ‘the 
society under the provisions ofsection 81 
shall be placed at the disposal of the ac- 
tuary within three months from the end 
of the period to which such material relates, 
and the -report and abstractreferred to in 
section 8l.shall be furnished ‘as a return to 
the Superintendent of Insurance within a 
further period of three months. 

(8) The provisions of section 17 shall 
apply to the accounts and balance-sheet of 
a provident society being a company in- 
corporated under the Indian Companies Act, 
1913, as they apply to the accounts and 
balance-sheet of an insurer. 


83. Actuarial examination of schemes, 

(1) Every provident society, established 
after the commencement of this Act, shall 
cause every scheme of insurance which ‘it 
proposes to put into operation, and every 
provident society registered before the com- 
mencement of this Act under the provisions 
of the Provident Insurance Societies Act, 
1912, shall cause any new scheme which 
it proposes to put into operation after such 
commencement to be examined by an ac- 
tuary, and shall not receive any premium 
or .contribution in „connection with the 
scheme until. the actuary has certified that 
the’ scheme is sound and such cettificate 
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has been forwarded tothe Superintendent 
of Insurance. 

(2) The provisions of sub-section (I) 
shull apply to any alteration of a scheme 
already. in operation, but the Superinten- 
dent of Ineurance may, if he is of opinion 
that the alteration unfairly affects the inter- 
ests of existing policy-holdere, prohibit 
the alteration, and, if hedoes so, the 
society shall not put the altered scheme 
into operation, unless it first discharges to 
the satisfaction of the Superintendent: of 
Insurance all its liabilities to those of the 
existing policy-holders who dissent from the 
alteration. 

(8) Every provident society registered 
before the commencement of this Act under 
the provisions of the Provident Insurance 
Societies Act, 1912, shall, as soon as may 
be andin any event before the expiry of 
six months from the commencement of this 
Act; submit all schemes of insurance 
which the society has in operation at the 
commencement of this Act to examination 
by an actuary and shall send the report of 
the actuary thereon to the Superintendent 
of Insurance. 

(4) The report of the actuary shall state 
in respect of each scheme whether it is 
actuarially sound, and where no actuarial 
report such as is referred to in section 81 
has been made within the two years pre- 
ceding the examination, the report shall 
also state whether the assets of the society 
are sufficient to meet its liabilities under 
the existing schemes, and, if not, how inthe 
opinion of the actuary the existing con- 
tracts ehould be modified. 

(5) If any scheme is reported by the 
actuary to be actuarially unsound, the 
Superintendent of Insurance shall give 
notice to the society prohibiting the opera- 
tion of the scheme ; and the society shall 
not receive any premium or contribution 
or effect any policy in connection with the 
scheme after the expiry of one month from 
the receipt of such notice, 

(6) Where a scheme is discontinued 
under the provisions of sub-section (5) 
the society shall, where its assets are suffi- 
cient to meet all existing liabilities, set 
apart out ofits assets the sum sufficient 
in the opinion of the actuary to meet 
the liabilities incurred under the scheme 
“so discontinued, and, where its assets are 
not so sufficient, within three months from 
the date ofthe discontinuance, apply to 
the Oourt for a modification of its existing 
contracts or failing such modification for 
the winding upof the society. 
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84. Separation of accounts and funda. 

Where a provident society effects policies 
of insurance in connection with more than 
one of the classes of contingency separately 
specified in section 65, the receipts and 
payments in respect of each such class 
shalibe recordedin aseparate account in 
the cash book kept in accordance with sec- 
tion 79. 

85. Investment of funds. 

(1) Every provident society shall, unless 
it already holds invested in Government 
securities or securities mentioned or refer- 
red to in clauses (¢) and (d) of section 20 
of the Indian Trusts Act, 1882, not less 
than fifty per cent. of the total assets of 
the society, invest all surplus assets in 
such securities until the total amount so 
invested amounts to not less than fifty per 
cent. of the total assets of the society, and 
shall thereafter keep invested in such 
securities not less than fifty per cent.of the 
total assets of the society. 

(2) No funds or investments ofa provi- 
dent society except a deposit made under 
section 73 shall be kept otherwise than in 
the name of the society. f 

(3) No loan shall be made outof the 
assets of a provident society to any director 
or officer of the society except on the secu-- 
rity of a policy of insurance held in the 
society and within its surrender value 
and no such Joan shall be made to any. 
concern of whicha director or officer of the 
society is a director or partner. 

(4) Any director or officer of a society 
which contravenes the provisions of sub- 
section (8), whois knowingly a party to the 
contravention, shall without prejudice to 
any other penalty which he may incur be 
jointly and severally liable to the society 
for the amount cf the loan, and such 
amount, together with interest from the date 
of the loan at such rate not exceeding 
twelve percent. per annum as the Super- 
intendent of Insurance may fix, shall on 
application by the Superintendent of In- 
surance to any civil Court of competent 
jurisdiction be recoverable by execution 
as if a decree for such amount had been 
passed by that Oourt. 

86. Inspection of books. 

The books of every provident society 
shall at all reasonable times be open to 
inspection by the Superintendent of In- 
surance or any person appointed by him- 
in this behalf or by any member or policy- 
holder of the society who has made an 
application in this behalf to the Superin- 
tendent of Insurance. SO _ 
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87. Inquiry by or on behalf of Super- 
intendent of Insurance. 

(1) The Superintendent of Insurance shall 
at least once in two years and may, if he 
thinks fit, at any time visit personally or 
depute & suitable person to visit the 
principal office of a provident society 
and inquire into the solvency of the society 
and the manner in which the business of 
the society is conducted, or may, after 
giving notice tothe society and giving it 
an opportunity to be heard, direct such an 
inquiry to be made by an auditor or actuary 
appointed by him. s 

2, For the parposes of any such in- 
quiry the Superintendent or the auditor or 
actuary, as the case may be, shall be 
entitled to examine all books and documents 
of the society and may demand from the 
society or any officer of the society such 
explanations as he may require on any 
matter relating tothe affairs of the society. 

18) The results of any such inquiry sball 
be recorded in a report which shall be kept 
in the office of the Superintendent and a 
copy of the report shall be sent to the 
society concerned and shall be open to 
inspection by any member of policy-holder 
of the society. 

88. Winding up by Court and voluntary 
winding up. 

(1) The Oourt may order the winding up 
of a provident sociely being a company 
incorporated under the Indian O mpanies 
Act, 1913, and the provisions of that Act 
shall, subject tothe provisions of this Part, 
apply accordingly. 

2) In addition to the grounds on which 
such an order may be based, the UOourt 
may crder the winding up of a provident 
society, if the registration of the society is 
cancelled by the Superintendent of ingur- 
ance under sub section (4) of section 70 
and he applies for the winding up of the 
society. 

(8) A provident society being & company 
incorporated under the Indian Oompanies 
Act, 1913, may be wound up voluntarily in 
accordance with the provisions of that Act, 
but shall not be so wound up except for 
the purpose of effecting an amalgamation or 
re-construction of the society or on the 
ground that by reason of its liabilities it 
cannot ccnlinue its business. 

(4) A provident society not being a 
company incorporated under the Indian 
Companies Act, 1913, may be wound up 
voluntarily under this Act if a resolution 
is passed by the proprietors that the society 
should be wound up voluntarily for the 


+e o @ 


JOURNAL 45 


Ld 

purpose oron the ground specified in sub- 
section (8), and the Superintendent of 
Insurance may, in any case where he hab 
ordered the cancellation of the registration 
of a society under sub-section (4) of sec- 
tion 70, order the winding up of the society 
under this Act. 

89. Reduction of insurance contracts. 

The Court may make an order 
reducing the amount of the insurance con- 
tracte of a provident society upon such 
terms and subject to such conditions as the 
Court thinks just— 

(a) if the Superintendent of Insurance as 
an alternative to cancelling the 
registration of a society under sub- 
section (4) of section 70 applies to 
the Court in this behalf ; 

(b) if while a society is in liquidation 
the Court thinks fit; 

(c) if when a society has been proved to 
be insolvent the Court thinks fit 
to do so in place of making an 
order for the winding up of the 
society ; or 

(d) if the Oourt is satisfied on an ap- 
plication made in this behalf by the 
society supported by the report of 
an actuary, and after giving the 
policy-holders an opportunity to be. 
heard that it is desirable to do go. 

90. Appotntment of liquidator. 

(1) Where & provident society is to be 
wound up whether under the Indian Oom- 
panies Act, 1913, or under this Act, the society 
shall, within seven days from the date of 
the order of the Court ordering the winding 
up or the passing of the resolution authoris- 
ing the winding up, as the case may 
be, give notice thereof to the Superintendent 
of Insurance, and, except where the wind- 
ing up is done by an order of the Oourt, 
the Superintendent of Insurance shall 
appoint the liquidator and shall determine 
the remuneration to be paid to him. 

(2) Any liquidator so appointed may be 
removed by the Superintendent of Insurance 
if satished that the duties entrusted to 
him are not being properly discharged. 

91. Powers of liquidator. 

(1) A liquidator appointed to wind up a 
society shall have power— 

(a) to institute or defend any legal 
proceedings on behalf of the society 
by his name of office ; 

(b) to determine the contribution to be 
made by members of the society 
respectively to the assets of the 


society ; l , 
(c) to investigate- all claims ag. inst the 
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society.and to decide questions of 
priority arising between claimants ; 

*.(d) to determine by what person-and in 

“what ‘proportion the costs of the 
liduidation are-to be borne ; 

- (e) to give such directions in regard to 
the collection and distribution of 
the assets of the society ‘as may 
appear -to-be necessary for winding 
up. the:affairs of the society ; 

(f) to summon, and enforce the at- 
| tendênce0f, witnesses and to,compel 
the production of-documents:by the 

Bame means and .as far as may be 

in the same manner as is provided 

‘in the case of a civil Court by the 

Code of -Oivil-Procedure, 1908 ; and 

(g) with the sanction of-the Superinten- 

_ . ` dent of Insurance, -to-employ such 
establishment and to obtain stich 
assist ince from an actuary or an 
‘auditor as may be necessary for 
the discharge of his.duties. 

(2) The liquidator shall, for settling the 
list of contributories and realising the 
amount -of ;contributions, have the same 
pawers as an official liquidator .appointed 
by :the Court for the winding up of a 
company under ithe Indian Companies Act, 
1913. | 
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document to the, liquidator. 

(8) The liquidator shall within fifteen 
days -of hi: appointment send notice ,by 
post to:all persons who appear to him to 
be creditcrs of the society that a meeting 
of the creditors of the-sogiety ‘will:be held 
on a date not being leas-than -twenty-one; or 
- more than twenty-eight days after his ap- 
pointment, and.at-a,place and hour to be 
specified in the notice, and shall also 

Avertise notice of the meeting.once in,the 
local official Gazette-and once -at least in 
two oé6wepapers circulating;in,the -province 
in which the society is situated. 

(4) At the meeting so held the creditors 
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shall determine whether an application shall 
be made for the appointment of-any person 
as liquidator in the place of or jointly with 
the liquidator already appointed, or for the 
appointment of a committee of inspection, 
and, if they so resdlve and an applica- 
tion accordingly is made at any time not 
later than fourteen days after the date of 
the meeting by any creditor appointed for 
the purpose atthe meeting, the Superin- 
tendent of Insurance shall appoint a .suit- 
able person in place of or jointly with the 
liqaidator already appointed, and, if so 
desired, a committee of inspection. 

(5; The committee of inspection -shaH, 
subjecto any prescribed conditions, have 
a general power of supervision over the 
acts of the liquidator and shall have the 
right to inspect his accounts at all reason- 
able times. a 

(6) The liquidator ghall, with auch agsist- 
ance from anacptary as may be required, 
ascertain as soon as practicable the autount 
of the society's liability to every person 
appearing by the society's books to be 
entitled to or interested in any policy issued 
by the society, and shall give,notice of the. 
amount so found to sach.such person in 
the prescribed manner and each such per- 
son on receiving such notice shall be bound | 
by the value so ascertained. i 

(7) The liquidator shall make a valua- 
tion of the assets of the society and an 
estimate of the costs of the winding up, and 
shall on the basis of these settle the list of 
contributories. l 

(8) The liquidator shall apply .to the 
Superintendent of Insurance for an order 
for the return of the deposit made by the 
society under section 73 and the Superin- 
tendent of Insurance shall on such applica- 
tion order the return of the deposit sub-- 
ject to such -terms and conditions as he 
may think. fit. ' 

(9) In administering and distributing 
the assets of-the society the liquidator 
shall have regard to any directions that 
may be given by the creditor or contri- 
butories ‘at a general meeting or by the 
Superintendent of Insurance. | 

(10) The liquidator shall keep books of 
account in which he shall record,the ` pro- 
ceedings at all,meetings attended.by him, 
all amounts received or expended by him’ 
and any other matter that may -be prescrib- 
ed, and these books may, with the sanc- 
tion of the Superintendent of Insyrancs, 
be ingpected by any creditor or con- 
tributory. TT b 
41) M the winding up .continues for 
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more than a year, the liquidator shall 
summon. a meeting of the creditors and 
contributories at the end of the first year 
and of each succeeding year, and shall lay 
before thém an account of his acts and 
dealings and of the conduct of thé winding 
up, and that account together with any 
views expressed thereon by the meeting 
shall be forwarded by the liquidator to the 
Superintendent of Insurance. 

(12) So far as is not otherwise provided 
herein or is not otherwise prescribed undér 
this Act, the liquidator shall so far as 
practicable follow the procedure to be 
followed’ by an official liquidator appointed 
by'the Oourt forthe winding up óf a com- 
pany under the Indian Companies Act, 1913. 

93. Dissolution of provident society. 

dy As soon asthe effairs ofa provident 
society are fully wound up the liguidator 
shall prepare an account of the winding 
up showing how the winding up has 
been“ conducted and the property of the 
society has been disposed of and shall 
call a meeting of the members, creditors 
and: contributories for the purpcse of laying 
before it the account and giving any ex- 
planation thereof. 

(2) Notice of the meéting shall be sént 
to each person individually and shall be 
advertised in the local official Gazette ‘and 
in at least two nowspapers circulating in 
the province in which the scciety is situated. 

(85) Within one week after the meeting 
the liquidator shall send to the Superin- 
tendent of Insurance a, copy of the account 
and shall report to him the holding of the 
meeting and its date and shall forward to 
him a copy of the proceedings of the 
meeting. 

(4) The Superintendent of Insurancé may 
return the account to the liquidator if it is 
incomplete or unsatisfactory and may 
require the liquidator 10 carry out 
any furthér steps necessaiy to complete the 
winding up and the liquidator shall comply 
with such requirement and shall submit a 
further report to the Superintendent of Iù- 
surance within six months. 

(5) If the Superintendent of Insurance 
is satisfied that the affairs of the society 
have been fully wound up he shall register 
the account of the liquidator who shall 
forthwith make over to the Superintendent 
of Insurance sums, if any, remaining undis- 
posed of; and on the expiry of three months 
from the registering of the account the 
Superintendent of Insurance shall declare 
the sdciéty dissolved and cause the dis- 
solution ofthe society to be notified in the 
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local: Official Gazette, and thé liquidator 
shall thereupon be discharged from further 
responsibility. 

(6, If within a period of five years 
from the date on which any sums have been 

made over to the Superintendent of In- 
surance under stb-section (5) an order of 
a Court of competent jurisdiction has not 
been, obtained at the itistance of any 
claimant to such sums for their disposal, 
the said sums’ shall become the- property 
of Government: 


94.. Nominations and assignments. 

(1) The provisions of section 38 and sec- 
tion 39 relating lo assignment, transfer and 
nomination in the case of life insurance 
policies shall, subject to the provisions of this 
section, apply to policies of insurance 
issued by any provident society covering 
any of the contingencies specified in clause 
(aj of section: 65. 

(2) No nominstion shall be valid if the 
person nominated. is not the husband, 
wife, father, mother, child, grand-child, 
brother, sister, nephew or niece of the 
holdér of the policy. 


PART IV. 


Mutua INBURANOB COMPANIES AND 
Oo-OPBRATIVE LIFR INSURANOE SOOIETIES. 


95. Definitions. 

(1) Inthis Part— 

(a), “Mutual Insuarance Company” 
means an insurer, being a come 
pany incorporated under the pro 
visions cf the Indian Companies 





Act, 1913, which has no share 
capital and of which by its 
constitution only and all polioy- 


holders are members; an 

(b) “Co-operative Life Insurance Socie- 
ty” means. an insurer being a 
society régistered under tho 
Oo-operative Societies Act, 1912, 
or underan Act of a Provincial 
Legislature. governing the regis- 
tration of co-operative societies 
which carries on the business of 
life insurance and which Has no 
share capital on which dividend or 
bonus is payable and of which 
by its constitution only original 
members on whose application 
the society is registered and 
policy: holders are members : 


Provided that any Oo- “operative Life 
Insurance Society in existence at the gom- 
mencomenk of this Act shall be allowed 


e 


-and of the 


_ness carried on by it 
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a period of one year to céomply with the 
. provisions of this Act. 

(2) Notwithstanding anything contained 
in. sub section (J), other co-operative 
societies may be admitted as members 
of a Co-operative Life Insurance Society, 
without being eligible to any dividend, 
profit or bonus. 

(8; A Provincial Government may, sub- 
ject to any rules made by the Oentral 
Government, empower the Registrar of 
Co-operative Societies of the province to 
‘register co-operative societies for the in- 
surance of cattle orcrops or both under 


-the provisions of the Co-operative Societies 


Act in force in the province. 
(4) A Provincial Government may make 


-rules not inconsistent with any rules made 
“by the Central Government to govern such 


societies, and the provisions of this Act, 
‘in sofar as they are inconsistent with 


those rules, shall not apply to such 
societies. 
96. Application of Act to Mutual 


Insurance Companies and Co-operative 
Life Insurance Societies. 

The provisions of sections 6 and 7 and 
of sub-section (2) ofsection 20,80 far as 
those provisions are inconsistent with the 
provisions ofthis Part, shall not apply, 
and the provisions of this Part shall apply, 
to Mutual Insurance Companies and 
Co-operative Life Insurance Societies. 

97. Working capital of Mutual Insur- 
arice Companies and Co-operative Life 
Insurance Societies. 

No Mutual Insurance Company incor- 
porated after the 26th day of January, 1937, 
and no Co-operative Life Insurance Society 
registered after that date under the Oo- 
-operative Societies Act, 1912, or under an 
Act of a Provincial Legislature governing 
the registration of co-operative societies 
shallbe registered under this Act, unless 


“ik has as working capital a sum of fifteen 


thousand rupees, exclusive of the deposit 
to be made before or at the time of applica- 
tion for registration in accordance with 
sub-section (2) of section 98 of this Act 
preliminary expenses, if 
. any, incurred in the formation of the com- 


‘ pany or society. 


98. Deposits to be made by Mutual 
Insurance Companies and Co operative Life 
_ Insurance Societies. 

(1) Every Mutual Insurancy Company and 
every Co-operative Life Insurance Society 
shall, in respect of the life insurance busi- 
in British Jndia, 
deposit and Keep deposited with one of 
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the offices in India ofthe Reserve Bank of 
India, for and on behalfof the VOentral 
Government, a sum of two hundred thousand 
rupees incash or in approved securities 
estimated at the market value of the 
securities on the day of deposit. 

(2) The deposit referred to in sub-section 
(J) may be made in instalments, of which 
the firatshall be a payment, made before 
or at the time the application for 
registration under this Act is made, of 
twenty-five thousand rupees or such sam 
as with any deposit previously made by 
the insurer under the provisions of the 
Indian Life Assurance Oompanies Act, 
1912, brings the amcunt deposited up to 
twenty-five thousand rupees, and the 
subsequent instalments sball be annual 
instalments made before the expuy of 
each subsequent year of an amount in 
cash or in approved securities estimated 
at the market value of thesecurities on-the 
day of payment of the instalment, equal 
to one-third ofthe gross premium income 
received in the previous year. 

99. Transferees and assignees of policies 
not to become members. 

No transferee or assignee ofa policy 
issued by an insurer to whom‘ this Part 
applies shall become a member of a 
Mutual Insurance Oompany or a Co- 
operative Life Insurance Society merely 
by reason of any such transfer or assign- 
ment. 

100. Publication of notices and docu- 
ments of Mutual Insurance Companies and 
Co-operative Life Insurance Soctties.’ 

Notwithstanding the provisions of 
section 79 and section 131 of the Indian 
Companies Act, 1913, a Mutual Insurance 
Company or a Oo-operative Life lasurance 
Society may, instead of sending the notices 
and the copies of the balance-sheet, revenue 
account and-other documents which they 
are required to send to the members under 
those sections, publish such notices or 
documents once in a newspaper published 


inthe English language and in a news- 


paper published in an Indian language 
circulating in the place where the princi- 
pal office of the company is situated : 

Provided that, whereany members of the 
company are domiciled in a prcvince other 
than thatin which the priucipal office of 
the company is situated, publication of the 
balance-sheet, revenue account and notice 
of the mestings shall be made in a 
newspaper or newspapers published in the 
principal languages of that province and 
circulating therein. 


(To be continued.) 
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of documents to mem- 


Supply 
bers. 

- Every Mutual Insurance Oompany and 
every Co-operative Life Insurance Society 
shall, on the application of any member 
made within two years from the date on 
which any such document is furnished to 
the Registrar of Companies under the pro- 
visicng of section 134 of the Indian Gom- 
panies Act; 1913, or to the Registrar of Oo- 
operative Societies of the province in which 
the Co-operative Life Insurance Society is 
registered, furnish a copy of the document 
free of cost tothe member within fourteen 
days of the-application. 


ee 
- 





PART Ve 
MreceLLanaous. 


102. Penalty for default in complying 
with, or act in contravention of this Act 

(1) Except 8B otherwise provided i in ‘this 

cts any insurer who makes default in 
complying with or acts in contravention ‘of 
any requirement of this Act and, where the 
insurer is acompany, any director, manag- 
ing agent, manager or other, officer of the 
company, or where the insurer is a ‘firm, 
any partner of the firm who is knowingly 
& party to the default, shall be panishable' 
with fine which may extend to one thousand 
rupees and, in the case of a continuing 
default, ‘with an additional fine which 
may extend’ to five hundred rupees for 
every day during which the default conti- 
nues. ` 

(2) Any provident society which makes 
default in complying with any of the 
requirements of Part II and any director, 
managing agent, manager, ` secretary or 
other officer of the society who is knowingly 
a party to the. default, shall be’ punish- 
able with fine which may extend to five 
hundred rupees or in, the case of a conti- 
nuing default with fine which may extend 
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to two hundred and fifty rupees for every 
day during which the default continues. 

103. Penalty for transacting insurance 
business in contravention of sections 3, 6, 7, 
97 -and 98. 

(1) Any insurer or any person acting on 
behalf of an insurer, who transacts any 
class of insurance business in contraven- 
tion of any of the provisions of section 3, 
section 6, section 7, section 97 or sec- 
tion 98, or does any one or more of the 
acts constituting the business of insurance 
in relation to any such class of insurance 
business shall be punishable with fine which 
may extend to two thousand rupees. 

. (2) Any person knowingly taking out a 
policy of insurance. with any insurer or 
person guilty. of an offence under sub- 
section (1) shall be punishable with fine 
which may extend to five hundred rupees: 

Provided that nothing in “this section 
shall apply. to the business of re-i “insurance 
between the head office of an insurer in 
British India and the head office of 
a not having -an office in British 

ia 

104. Penalty for false statement in 
dotiiment. 

Whoever, in any retura, report, certificate, 
balancé-sheet or other document, required 
by or for the purposes of any of the 
provisions of this Act, wilfully makes a 
statement false in any material particular, 
knowing it to be false, shall be punishable 
with imprisonment for a term which may 
extend “to three years, or with fine which 
ie extend to one thousand rupees, or with 
oth. 

105. Wrongfully obtaining or withhold- 
ing property 

Any diréctor, managing agent, manager 
or other officer: or employee of an insurer -° 
who wrongfully obtains possession of an 
property of the insurer or having’ any sich 
property in his possession’ wrongfully with- 
holds it or wilfully applies it to purpeses 
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other than those &xpressed or authorised by 
this Act shall, on the complaint of the 
, insurer or any member or any policy-holder 
thereof, be punishable with fine which may 
extend to one thousand rupees and may 
be ordered by the Court trying the offence 
to deliver ap or refund within a time to 
be fixed by the Oourt any such property 
improperly obtained or wrongfully withheld 
or wilfully misapplied and in default to 
suffer imprisonment for a period not ex- 
ceeding two years. 

106. Wrongfully diminishing life in- 
surance fund. 

If on the application of an insurer or 
any member of an insurance company or 
any policy-holder or the liquidator of an 
. Insurance company (in the event of the 
insurer being in liquidation) the Court is 
satisfied that by reason of any contravention 
of the provisions ofthis Act the amount of 
the life insurance fund has been diminish- 
ed, every person who wus at the time of 
the contravention a director, manager, 
liquidator or an officer of the insurer sball 
be deemed in respect of the contravention 
to have been guilty of misfeagance in re- 
lation to the insurer unless he proves that 
the contravention occurred without his 
consent or connivance and was not facili- 
tated by any neglect or omission on his 
part; and the Oourt shall have all the 
powers which a Court has under sections 235 
and 237 of the Indian Companies Act, 1913, 
and shall also have the power to assess the 
sum by which the amount of the life in- 
surance fund has been diminished by 
Teason of the misfeasance and to order any 
person guilty thereof to contribute to that 
fund the whole or any part of that sum by 
way of compensation. 

Previous sanction of Advocate- 
General for institution of proceedings. 

Except where proceedings are instituted 
by the Superintendent of Insurance, no 
proceedings under this Act against an 
insurer or any director, manager or other 
officer of an insurer or any person who is 
liable under sub-section (2) of section 41 
shall be instituted by any person unless 
he has previous thereto obtained the sanction 
of the Advocate-General of the province 
where the principal place of business in 
British India ot such insurer is situate 
to the institution of such proceedings. 

108. Power of Court to grant relief. 

li in any proceedings, civil or criminal, 
it appearsto the Oourt hearing the case 
that a person is or may be liable in 
respect of negligence, default, breach of 
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duty or breach of trust but that he has 
acted honestly and reasonably and that 
having regard to all the circumstances of 
the case he -ought fairly to be excused for 
the negligence, default, breach of duty or 
breach of trust, the Court may relieve him 
either wholly or partly from his liability on 
such terms as it may think fit. 

09. Cognizance of offences. 

No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class 
shall try any offence under this Act. 

110. Appeals. 

(1) An appeal shall lie tothe Oourt having 
jurisdiction from any of the following orders, 
namely:— 

_ (qa) an order under section 3 refusing to 
register, or cancelling the regis- 
tration of, an insurer; 

(b) an order under section 5 directing the 
insurer to change his name; 

(c) an order under section 42 cancelling 
the licence issued to an ageng; 

(d) an order under section 75 refusing to 
register an amendment of rules; 

(e) an order under section 87 directing 
an inquiry by an auditor or actuary; 
or 

(f) an order made in the course of the 
winding up or insolvency of an 
insurer or 8 provident society. 

(2) The Court having jurisdiction for the 
purposes of sub-section (Z) shall be the prin- 
cipal Court of civil jurisdiction within whose 
local limits the principal place of business 
of the insurer concerned is situate. 

(8) An appeal shall lie from any order 
made under sub-section (1) to the authority 
authorised to hear appeals from the de- 
cisions of the Court making the same 
and the decision on such appeal shall be 
final. 

111. Service of notices. 

(1) Any process or notice required to be 
served on an insurer or provident society 
shall be sufficiently served if addressed to 
any person registered with the Superinten- 
dent of Insurance as a person authorised to 
accept notices on behalf of the insurer or 
provident society and left at, or sent by 
registered post to, the address of such per- 
son registered with the Superintendent of 
Insurance. 

(2) Any notice or other dccument which is 
by this Act required to be sent to any 
policy-holder may be addressed and sent 
to the person to whom notices respecting 
such policy are usually sent and any notice 
so addressed and sent shall be deemed to 
be notice to the holder of such pclicy: 
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Provided that, where any person claiming 
to be interested in a policy as transferee, 
assignee or nominee has given toan insurer 
or to a provident society notice in writing 
of his interest, any notice which is by this 
Act required to be sent to policy-holders 
shall also be sent to such person at the 
address specified by him in his notice, 

112 = /eclaration of interim bonuses. 

Notwithstanding anything to the con- 
trary contained in this Act an in- 
surer Carrying on the business of life 
insurance shall be at liberty to declare an 
inigrim bonus or bonuses to policy-holders 
whose policies mature for payment by 
reason of death or otherwise during the 
inter-Valuation period on the recommend- 
ation of the investigating actuary made at 
the last preceding valuation. 

113. Acquisition of surrender values by 
policy. 

(1) Where a definitenumber of premiums 
is payable a policy of life insurance on 
which all premiums have been paid for three 
consecutive years shall acquire a guaranteed 
surrender value and -notwithstanding any 
contract to the contrary shall not lapse by 
reason Of non-payment of further premium 
but shall notwithstanding such non- 
payment be kept alive tothe extent of its 
paid-up value. 

Explanation.—For the purposes of this 
sub-section the paid-up value of a policy 
shall be an amount bearing to the total sum 
assured by the policy the same proportion 
as the totalof the premiums already paid 
on the policy bears to the total of the pre- 
miums payable under the policy. 

(2) A policy kept alive to the extent of its 
paid-up value under sub-section (1) shall not 
participate in any profits of the insurer 
earned after the conversion of the policy 
into a paid-up policy, 

(8) This section shall not apply to— 

(a) policies in respect of which the sum 
assured is payable only on the 
happening of a contingency which 
may not arise, or 

(b) where the paid-up value will be less 
than one hundred rupees, or 

(c) where the parties after the default 
has occurred in the payment of the 
premium agree in writing to some 
other arrangement, or 

(d) to policies in which the surrender 
value is automatically applied 
under the terms of the contract to 
maintaining the policy in force 
after its lapse through non-pay- 
ment of premium, 
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114. Power of Central Government to 
make rules. ; 

(1) The Oentral Government may, subject 
to the condition of previous publication by 
notification in the official Gazette, make 
rules to carry out the purposes of this Act.- 

(2) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may prescribe— 

(a) the qualifications to be possessed by 
actuaries; 

(b) the manner in which it shall be 
determined for the purposes of this 
Act what is insurance business 
transacted in British India; 

(c) the procedure to be followed by the 
Reserve Bank of India in dealing 
with deposits made in pursuance of 
this Act, including the receipt of, 
custody of, withdrawal of, and 
payment of interest on securities 
lodged as such deposits, and their 
inspection and verification by the 
Superintendent of Insurance; 

(d) the form referred io in clause (d) of 
sub-section (2) of section 16; 

(e) the manner in which the prospectuses 
and tables referred to in sub- 
section (1) of section 41 shall be 
published and the form in which 
they shall be drawn up; 

(f) the matters to be prescribed for the 
purposes of section 48; 

(g) the manner in which licences to act 
ag insurance agents may be issued 
or cancelled; 

(h) the contingencies other than those 
specified in clauses (a) to (Ff) of 
section 65 on the happening of 
which money may be paid by 
provident societies; 

(4) the matters other than those specified 
in clauses (a) to (o) of sub- 
section (21) of section 74 on which 
a provident society shall make 

rules; 

(j) the form of any account, return or 
register required by Part II and 
the manner in which such account, 
return or register shall be verified. 

(k) subject to the provisions of this Act, 
the fees payable thereunder and the 
manner in which they are to be 
collected; and 

(1) the conditions and the matters which 
may be prescribed under su b-sec- 
tions (5), (10) (12) of section 92: 

Provided that every T made under ses 
section shall be laid as soon as mhy 
be -after it is made before both Ohamber> 


02 


of the Central Legislature for one month 
‘while they are in session; and, if within 
one month from the later date on which the 
„Tule has so been laid both Chambers agree 
In-making any modification in the rule or both 
Chambers agree that the rule should not 
.be made, the rule shall thereafter have 
effect only i in such modified form or shall 
be of no effect, asthe case may. be. 
- (8. AJl rules made by a Local Govern- 
ment under the provisicns of section 24 of 
the Provident Insurance Societies Act, 1912, 
and in force at the commencement of this 
Act shall so far as not inconsistent with 
the provisions of Part III continue in force 
and have effect as if duly- made under this 
section until’ they are replaced: by rules 
made under this section. 


"115: Alteration of forms. 

'Thé Central Government may, on the 
application or with the consent of an in- 
surer, not being a ‘company, alter the 
forms contained- in-the Schedules as res- 
pects that ‘insurer, for the ‘purpose of 
adapting them to the circumstances of that 
insurer: 

‘Provided that nothing done under this 
section shall exempt the insurer from 
supplying -all information required under 
this “Act so far as it is possible for the in- 
surer to do go. 


116. Power 
requirements. 

: The Central Govenimeni may, by noti- 
fication in the official. Gazette, exempt any 
ingurer constituted, incorporated or domi- 
ciled in an . Indian State from the pro- 
visions- of section 6 relating to deposits 
or from the provisions of sub-section (2) 
of section 27 relating to the keeping of 
assets in India either absolutely or subject 
to. such conditions or modifications as may 
be specified in the notification: 


117. Saving 26 provistons of Indian 
Companies Act, 1913. 

Nothing in. this Act shall affect the 

_ liability of an insurer being a company 
to comply with the provisions of the Indian 
‘Companies Act, 1913, in matters not other- 
wise specifically provided for by this Act, 

118. Exemptions. - 

Nothing in this Act shall apply to any 
Trade Union registered under the Indian 
Trade Unions Act, 1926, or to any in- 
surance business carried on by the Central 
or bya Provincial Government. or to. any 
provident fund to: which, the provisions of 

„tho Provident Funds-Act, 1925, apply, or,.if 


to emempt From certain 
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the Superintendent of Insurance so orders 
in any case, and to such extent as he speci- 
fies in such order, to— 

(a) any fund in existence and ofi- 
cially recognised by the Central 
Government before the 27th day 
of January, 1937, maintained by 
or on behalf of Government serv- 
ants or Government pensioners for 
the mutual benefit of contributors 
to the fund and of their TEpenapnig; 


ad 


or 
() any mutual or provident insurance 
society composed wholly of Gov- 
‘ernment servants or of railway 
servants which, has been exempted 
` from any or all of the provisions 
_ of the. Provident Insurance Socie- 
ties Act, 1912.. 


119. Policy forms to be deposited with 
the Superintendent of Insurance. 

Every insurer registered under this Act 
shall deposit and keep deposited with the 
Superintendent of Insurance copies of all 
standard forms of policy contracts issued 
by him in India. 


120. Determination of mariai value of 
securities dspostted under this Act. J 
The. market value- on the day of deposit 
of securities deposited in pursuance of any 
of the provisions. of this Act with. the 
Resérve Bank of India shall be determined 
by the Reserve Bank of india sa deci- 
sion shall be final. 


121.°- Amendment of section 130, Act IV 
of 1882. 

To the Haception to section 130 of the 
Transfer of Property Act, 1882, the follow- 
ing words and figures shall be added 
namely :-— 

“or affects the provisions of section 38 of 

the Insurance Act, 1938.” 


122. Amendment of Schedule I, Act 
IX of 1908. 
In the -First Schedule to the Indian 


Limitation Act, 1903, for the entry in the 
third- columun relating to article 86 the 


following entry “shall be ae 
nam ih, 
, “The date of the death of the deceas- 
ed::. 
123. Ropes lie 


The Provident Insurance Societies Act, 
1912, the Indian Life Assurance’ Oompanies 
Act, "1919, and the‘Indian-Insurance Com- 
panies Act, 1928, are hereby repealed. 
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THE FIRST SOHEDULE., 


(See section 11.) 


Regulations and Forms for the preparation 
Zk of Balance-Sheet. 


PART f. 


Regulations. 

1. The balance-sheet required to be pre» 
pared in respect of every.class of business 
carried on by an insurer is, in the form 
in which it is-set out in Part II of this 
Schedule (Form A), appropriate to a case 
where the insurer maintains a separate fund 
ih respect of life insurance business. ~. - 

2. The balance-sheet of life insurance 


4. 


business shall be prepared as a separate 


document: The balance sheet of any class 

of “business may be prepared asa separate 
~ document instead: of being incorporated 
by the addition of columns and headings 
in ihe general balance-sheet, but the totals 
of eich such separate balance-sheet (showing 
the- total assets of the classi of business, 
the balance at the credit of ‘the ‘life: in- 
surance fund or o'her separate fund’ or 
account, the amount of share-holders’ 
_ undivided profits, and outstanding liabili- 
ties) must, in any case, be incorporated in 
the general balance-sheet. 

3. If any combined balance-shéet is for 
any purpose issued by-an insurer, it shall 
be in accordance with the Form set out in 
this Schedule, and there shall not be in- 
cluded among the assets shown in any such 
combined balance-sheet any amount in 
-respect of any holding in or-advance to 
any insurer whose assets and liabilities 
have been incorporated therein. Every 


combined balance-sheet must show clearly | 


on the face thereof that it isa combined 
balance sheet and must set out fully the 
name of every insurer whose assets and 
liabilities have been incorporated therein; 
if the assets and liabilities of any person 
not being an insurer are included in a 
combined balance-sheet, the fact must be 
stated thereon. 

4, Where any guarantee has been 
given by an insurer (otherwise than in 
the ordinary course of re-insurance busi- 
ness) in respect of the policies of any 
other insurer, the bslance-sheet of the 
insurer by whom the guarantee was given 
must show clearly the name of every in- 
surer whose policies have been so guarante- 
ed and the extent of the guarantee : 

Provided that this regulation shall not 
apply where a combined balance-sheet is 
issued incorporating the assets and liabilļi- 


+ 
4. 


sheet shall state that 
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ranteed. l 
-5.-- Where any part of the assets of an 


ties of the insurer whose policies are gua- 


insurer is deposited in any place outside 
, British India as security for the owners 


of policies issued in that place, the balance- 
part of the assets 
has’ been so deposited, and, if any such 
part forms part of the life insurance fund, 
shall show :the amount thereof and the 
place where it is deposited. Where any 
combined balance-sheet is issued by an 
insurer for any purpose, the information 
required by this regulation shall be shown 
in the aggregate in respect of al] the in- 
surers whose assets and liabilities have been 
incorporated in the balance-sheat. 

6. There shall be appended to the 
balance-sheet a statement in Form AA ag 
set outin Part If of this Schedule show- 


‘ing the market value and the book value 


of the assets in India. -` ; 
7. Every balance-sheet shall contain the 
following certificates, namely : — 
`" (a) a certificate signed by the same 
persons as are required by this 
Act to sign the balance-sheet ex- 
plaining how the value as shown 
in. the balance sheet of the In- 
vestments in Stocks and Shares 
have been arrived at, and how 
the market value thereof has been 
ascertained for the purpose of com- 
parison with the value so shown ; 
(b) a certificate signed by the same per- 
sons as are required by this Act 
to sign the balance-sheet and 
signed also, so far as respects the 
value of any items shown in the 
balance sheet under the heading 
of “Reversions and Life Interests”, 
by an actuary, certifying that 
the values of all the assets have 
been reviewed as at the date 
of the balance-shest, and that 
in their belief the assets set forth 
in the balance-sheet are shown 
in the aggregate at amounts 
not exceeding their relisable or mar- 
ket value under the several headings 
—"Loans", “Reversions and Life 
Interests”, “Investments”, “Agent's 
Balances", “Outstanding Pre- 
miums", “Interest, Dividends and 
Rents outstanding’, “Interest, 
Dividends and Rents accruing 
but not due”, “Amounts due from 
other Persons or Bodies carrying 
on Insurance Business”, “Sundry 
Debtors”, “Bills Receivable”, 
o 
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“Cash” and the several items speci- and accounts which have not been 
. fied under "Other Accounts”: audited by him have been certi- 
Provided thatif the persons signing fied by independent auditors. The 


the certificate are unable to certify 
that the assets set forth in the 
belance-sheet are so shown as afore» 
said, a full explanation of the bases 
upon which the values shown in 
the balance-sheet have been as- 
sessed shall be given in the certi- 
ficate ; 

(c) a certificate signed by the same 
persons as are required by this 
Act to sign the baelance-sheet 
and by the auditor certifying that 
no parts of the assets of the life 
insurance fund has been directly 
01 indirectly applied in contraven- 
tion of the provisions of this Act 
relating to the application and 
investment of life insurance funds; 
and 

(d) certificates signed by the auditor 
(which shall be in addition to any 
other certificate or report which he 
is required by law to give with 
respect to the balance sheet) certi- 


fying— 

(i) that he has verified the cash 
balances and the securities relat- 
ing to the insurer's loans, rever- 
gions and life interests, and in- 
vestments ; 

(ii) to what extent, if any, he has veri- 


fied the investments and transac: - 


tions relating to any trusts 
undertaken by the insurer as 
trustee; and 

(iii) in the case of a combined balance- 
sheet, that he has audited the 
balance-sheet and accounts of 
every insurer whose assets and 
liabilities are incorporated there- 
in, or that any such balance-sheet 


said certificate shall contain a 
reference to such reservations, if 
any, a8 may have been made by 
any auditor upon any report or 
certificate given by him with res- 
pect to the balance-sheet and ac- 
counts of any insurer whose assets 
and liabilities are incorporated in - 
the combined balance-sheet, 


8. Ifthe values shown in the balance» 
sheet in respect of ‘Holdings in Subsidiary 
Companies" or “House property (i) in 
India (ii) out of India” have been increas- 
ed since the last previous balance-sheet, 
the certificate required by paragraph (b) 
of the last foregoing regulation shall state 
the amount of every increase not solely 
due tothe cost of subsequent additions or, 
as respects holdings in controlled tom- 
panies, to increased profits, and shall 
vee an explanation of the reason there- 
or. - 


9 For the purposes of this Schedule 
the following expressions have the meanings 
hereby respectively assigned to them, 
namely :— 

(a) “combined balance-sheet” includes 
any combined statement made 
by an insurer of assets and lia- 
bilities in the form of a balance- 
sheet which includes the assets 
and liabilities of any other insurer; 


and 

(b) “market value” means as respects 
any asset the market value there- 
of as ascertained from published 
market quotations, or, if there be 
nosuch value, itsfair value as 
between a willing buyer anda 
willing seller. 
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FORM AA, 
Classified Summary of the Indian Assets of the........ .....s008s 
Oompany on . 19 ; 
Book value; Market- 
Remarks 
Ol Ë Asset. ) |value 
as of Asse o eee as per (c) below. 




















Rs, | Rs. 
(1) Government of India Securities ; 
(2) Indian Provincial Government Securities. 
(3) Indian Municipal, Port and Improvement i 
Trust Securities including Debentures, 
(4) Debentures of Indian Railwa si 
( Guaranteed and Preference Shares of Indian 


Railways. 
(6) Annuities of Indian Railways 
(7) Ordinary Shares of Railways in India 
Other Debentarse of concerns in India 
9) Other Guaranteed and Preference Shares of | 
concerns in Indi 
(10) ied Ordinary ' Shares of concerns in 


(11) Loans on the ae oopen a policies effected in 2 
India and within their surrender value. 
a3 Loans on Mortgage of property in India | 
Loans on Personal Security to persons u 
l domiciled and resident in India. 
m Other loans granted i in India (particulare to - 
: be stated). - - - 
g Land and House Propert in India. bes 
. 08 Gaah ) Cash Aig in in India 
Hand and on courrent account in |” 
a an India. : 
(18) Agents balances and outstanding pre- 


(19) alarn dividends and rents either ou 
standing or accrued but not due. 
(20) Other assets id (to be specified) POX 





The statement shall show— 
(a) the value for which credit is taken in the balance-sheet for each of the above-mentioned 
classes of assets, 
(b) the market value of such of the above-mentioned classes of assets as has been ascertained 
from published quotations after deduction of accrued interest included in market prices 
in those cases where accrued interest is included elsewhere in the balance-sheet, 
(c) how the value of such of the above-mentioned classes of assets as has not been ascertained 
from published quotations has been arrived at, and 
(d) the rates of exchange at which the values of ‘the assets other than in rupee currency have 
been converted into rapess. 
The market values need not be shown separately where they are not less than the book values and 
a certificate to that effect is ap saan to the statement. 
No seer on account of any of the following items may be entered in the statement: — 
Goodw 
Preliminary, formation, organisation or development expenses. 
Commission or discount on shares or debentures issued. 
Commuted Commission. 
Expenditure carried forward to be written off in future years. 





THE SECOND SOHEDULE. ; Appropriation Account must relate to 


(See section 11.) income whether actually received or not, 
Regulations and Forms for the preparation and the items on the expenditure side musw 
of Profit and Loss Accounts. relate to expenditure whether actually paic 
PARTI or not. 
REGULATIONS. 2. Deductions from Interest, Dividends 


1. The items on the income side of the and Rents to be shown in respect o 
Profit and Loss Account and Profit and Loss income- tax must include all amounts ir 
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respect, of British Indian income-tax business other than life insurance business‘ 

whether or not it has been or ie tobe ` including annuity busingss may, if the 

deducted at source or paid direct, insurer so desires, be included with the 
3. The Interest Dividends and Rents corresponding items in the Profit and Loss 

less income-tax thereon shown in the Account. 

Revenue- Accounts for any classes of 








PART I. 
FORMS 
FORM B 
Form of Profit and Loss Account. 
Profit and Loss Account of for the year ended 19 : 
` Rg. a P. Rs. A. P. 

British Indian ‘Taxes on the Insurer's Interest, Dividends and Rents (not 
Profits (not applicable to any particular applicable to any particular Fund 
Fund or Account). or Account) Rs 

Less—Income-tax thereon Ra. 

Expenses of Management (not applicable Profits on realisation of Investments 

to an artioular Fund r Acconnt)* s (not credited to Reserves or any 
A i particular Fund or Account)... 

Loss on pesan An of Investments (not Appreciation of Investments (not 
oharge to Reserves or ay particular credited to Reserves or any particular 
Fund or Account) Fund or Account a 

Depreciation of Investments (not ‘charged Profit transferred from Revenue Ac- 
$ Reserves or any per r Fund or counts (details to be given) .. z 

ioe 
Loss transferred from Revenue Accounts Transfer Fees = axe 
ON to be given) KA 
er Expenditure (to be specified) ` Other Income (to be specified) .. ... 

Balance for the year Pee Appropria- Balance being loss for the year carried 

tion Account s.. to Appropriation Account a ss 


ee 








he ha bah tn ed i a 


*If any sum has bean deducted from this item and entered on the assets side of the balance- 
shest, the amount must be shown separately, 


FORM C. 
Form of Profit and Loss Appropriation Account. 














Profit and Loss Appropriation Account of for the year ended 19 < 
Rs. 4. P. Rs. a. P 
Balang h being loss brought forward from pein brought forward from a 
ast year 
Balance being loa B for the year bro ht Lore Dividends aince paid in respect 
from ao nee =e eres? sin of last year (to be specified 
Form B).. e pa and if “ of tax” to be so 


atated)* ... ae 


Dividends paid during the year on 
account -of the current year (to be 
Po 6 and if “free of tax” to be go 
stated 
Tranafers to any particular Fonds or Balance for the year brought from 
Accounts (details to be given) - Profits and Loss oe (as in 


From B 
Balance at sid of the year as ewe in Bane a" shows loss at ond of the 
the Balance-Sheet .,. 4 7 own in the Balance- 


aes oe see a 





t 
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THE THIRD SCHEDULE- year palih. anaa provided for in a Form 
. ; pertaining thereto :— 
(See section 11.) (A) A statement. in Form DD as set ‘ 


Regulations and Forms for the preparation 


of Revenue Accounts. 
PART I. 
Regulations. 


1. FormD is, as set out in, Part H of 
the Schedule, appropriate for life insurance 
business, but aseparate revenue account 
must be prepared for every class of busi- 
nees.in respect of which the insurer is 

required to maintain a separate -account... 

9 Form F is, as sėt-outin Part’ Ilot. 
this Schedule, appropriate for _fire*insur-. 
ance business. separate revenue ` ‘ac- 
count inthe same.-form must be prepared. - 
for accident and miscellaneous insurance: 
including workmen's com pensation and 
motor car insurance.. Form E „is, as-set put 
in Part IL of this .Schedule,- appropriate 
for marine insurance business. . 


3. If any combined: -reventie aaa 
is for any purpose. issued by an insurer, it. 
must be in accordance ‘with the ‘forms > 


specified in this Schedule and must cleaily 


show on the face thereof that Titis- a. 


combined revenue account, and “must set’ 
out fully the name of every insurer re- 
quired to make separate return under this 


Act ‘whose revenue and: expenditure -have . 


been included therein; if the revenue and 


expenditure of any person not being an 


insurer are included in a combined 
revenue account, the fact must be stated | 
thereon. 

4, The items on the income side of the 
revenue account must relate to income 
whether actually received or not, and the 
items on the expenditure side must relate, 
to- expenditure whether - “actually” paid: or 
not. 

5. Re-insurance premium: whether on 
business ceded or accepted, are to” be 
brought into account gross (i. e., before 
deducting commissions) under the head of 
premiums. 

6. As respects life insurance business 
the following statements shall be furnished 
to the Superintendent of Insurance every 


-* (OQ) 


forth in Part TI of this Schedule. 
A statement in Form DDD as set 
forth in Part II of this Schedule. 
A statement in Form DDDD as set 
4, forth in Part IT of this Schedule. 
‘The following information shall be 
supplied in addition to the revenue ac- 
count, namely, the gross premium written 
in India for life, fire, maring and’ accident’ 
and miscellaneous insurance business. 
8.. Any office premises which form part 
of the assets of a life insurance fund must - 


(B) 


“ be treated as an’ interest earning invests" 


ment, and accordingly, in the’ revenus“ 
account for life insurance business a fair 
“rent for the. premises must. be. included 
under the heading “Interest, ‘Dividends and’: 
Rents” and. in the | revenue account for 
every class of business , for which the. pro- 
mises are used proper charges for the use 


: thereof must:be included under the head: 


ing “Expenses of Management” poate 5 


9, Where dn instirér carries on the busi- - 
ness of life insurance in conjunction with . 
any other class. of insurance business; the” 
expenses of management charged: to: the” 
life insurance revenue account must not 
include more than a reasonable proportion 
of the common expenses and in particular, 
no such account must; bē chargeéd with 


“more than a fair sum for the use of any 


office premises having regard to the income 
from the various classes” of business car- 
ried on and to the extent to which the 
premises are used for the ptirposes-of each 
class of business. 

“10 “Deductions from Interest, Dividends 
and Rents‘ in' respect of incomé-t&x must: 
include all income-tax charged on such. 
income whether or not it has been or is” 
to be deducted at source are paid direct 
the income tax to be shown as so Nodnoted 
in the life insurance Revenue Account is 
British Indian, United ‘Kingdom; "Foreign 
and Dominion income-tax, but the income- 
tax to be shown as deducted in Revenue 
Accounts of any other classes of business is 
British Indian incoma-tax only. 
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PART IL. 
FORMS. 


FORM D. ., 


“a 


Form of Revenue Account applicable to Life Insurance Business. 


Revenue OEE. of 
in respect of 


M h G e y nana] 


Claims under Policies 
(including provi- 
sion for claims due 
or ihtimated), less 
Re-insurances baa 


By death 
By maturity 
Annuities, less Re- 


Surrenders Cinclnd- 
ing Surrenders of 
Bonus), less Re-in- 
gurances = 


Bonuses in cash, less 
Re-insurances was 


Bonuses in Reduc- 
tion of Premiums, 
less Re-insuran- 


06 B atr 
Commission (leas 
t on insur- 


“of 


ances) ve 


t 4 


Expenses of Manage- 


ment, (brr. - 

L Gaal and, 
allowances. | a 
2. Salaries,” eta: 
(other i4 t “to” 
agents and those 


Nod in item i 


No.1), sè 


id 


3. Travelling | .ex- 


penses oes 


4, Directors’ fees ,.. 





Business| Total. 


out of 
India, 
(a) 





Rs. 





i) Profit 
-ji Account sas 


for the year ended 
-Business. 


Balance of Fund at 
the beginning of 
the year ae 


Premiums less Re- 


insurances— 

( First year pre- 
miums 

(it) Renewal pre- 
miums 

(iii) Single pre- 
mlums 
Consideration for 


Annuities granted, 
si Re-insurances 
CT eau 


gO 

“Interest, Dividends 
„and Rent: =“) 
Less — Income-tax 
‘thereon (d) S 


ple Pts ‘ te 


Registra tion eee 


| Other Tasers. (to 
j be specified (e) i 


pe eer to 
and Loss 





Business | Business 
within 


India, 


Ra, 





——— 


19 . 





Total, 
out of 
India. 
(a) 
Ra, Rs. 


aE RE | e AR 
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9 
Business, 
. Busines | “ont of 
= India, | dis. “| Total a 
(a) 
Ra. Rs. Ra, 
b, Auditors’ fees ... T 
ppropriation 

6. Law charges count 
7, Advertisements... 
8. Printing and Sta- 
tionary ` aat . 


9, Other expanses of 
management (ac- 
counts to be speci- 


fied) ss 
10, Other payments 
(accounts to be 
specified) i 
1l E for Rare 
ngin an 
ao by the 


19. Rents of other 
offices occupied by 


oes Expenditure 
(to be specified) ... 
Profit transferred to 
Profit and Loss Ac- 
count eee 
Balance of Fund st 
the end of the year 
as shown in the Be- 
lance-Sheet ae 








Notes 
(a) In the case of an insurer having his he ; Sd 
only : ; g his head office in British India, these columns appl 
to basin pe ae in respect of which are payable outside Indis. KE 
PEGA Ya eae ae been deducted from this item and _entered on the assets aideof the 
paid to the GADA KANG KA EES must - shown separately. Under this item the salary 
amount paid, as salaries to the ra a shall be shown separately from the total 
ands: (o). h single premiums for annuities, whether immediate or deferred, must be included 
British adian, United Kin : ead 
ngdom, Foreign and Dominion income-tax on Interest, Dividends 
ks Eigse a a Ha a la a this heading, fess any rebates of income-tax secovered: from - 
sida of the account is $ Sa oe of PADAN of management, The separate heading on the other 
than ty meka under this ney Kingdom, British Indian, Foreign and Dominion taxes, other 
e nder the head “Other Income” if an ; 
separa s fines, y, realised from the staf must be shown 
head ihe Rage be Amounts received by the insurer directly or indirectly whether from his 
ho R m any other source outside British India shall also be shown separately in - 
the ee pė such sums as properly appertain to the capital account. eae 
aaa aca, UT Pa la a ha he 
oub o ta not be u 
to the sə sub-heads, if they are not sosplit up in his own country. o R £ 


— w ~ pe á = 





~ 1938 


= 


- In India 


(12 
(19) By being not taken up 
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FORM DD. 


Classified statement of life insurance policies of the 









of which a premium has been 
paid in the year, 














Sum insured Bingle premiums 








Ordinary polictes. 
In India i 
Out of India ... 


Total 








Annuity contracts, etc. 
gin India oes 
“Out of India . 

iii - Total 


Grou arané policies. 


ne 








Out of Indis- ses 
Total 





n tiaa e 





(including con- 
sideration for 


set where no 

subsequent 

premium is pay- 
able, 










The amounts should be stated to the nearest rupees and after d 





FORM DDD. 


Additions to and deductions from policies of the 
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Company, for the year ending 19 . 


ew life insurance business in respect 





otal life insurances 
business in fores at 
end of the year. 














of ed an come a 
policies./bonuses andiwhich credit 

annuities hag been 
per annum, | taken in the 

revenne 

account, 

Ra, 
uction of re-insurances. 


Company for the year ending 19 . 


eg Ordinary life insurance policies in- 











2 Policies at beginning of year 

(2) New policies issued 

(3) Old policies revived 

(4) Old policies changed and increased 
(5 Bonus additions allotted 


Total 


Discontinued during year. 
(6) By death 
(7) By survivance ‘or the happening 
a aaa insured agarat other than 


“of the 


(8) a expiry of term under “temporary in- 

- guranoces 

surrender of policy 

10) surrender of bonus 

(11) By forfeiture or lapse 
By change and decrease 


Total discontinued 
Total existing at end of year 


aie 


| 
| 
i 


Pal. 


= 
, Re | ce TS amana E 


Wave 





No. om 


Ps 
d 


aria kawanan agegaman maa a eaaa anan aaa i ak Marang R- 





i 
I 
| 
| 























money to be pald on death Annuities. 
or BUT vivance, 
Reversaionary Annuiby 
agsured. bonus No. per 
additions. annum 
Rs. Rs, 
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-.1FORM DDDD. es. He 
Particulars of the policies forfeited or lapsed in the last financial year under 
review, less those revised'and reinstated for full benefits, classified 

















jika; ‘according to the year in which they were issued. . 5 
TEONE: TAN LI acs | ofa Number of policies for- | Sum insured under polici 
Financial year, in, which the policies was, jssued, | foited Kg en bAi: F pu ie ee 
Yearending 19 ; being the year under Ró. 
review aa ry or -= v 3 


"~i Year erding- 19 - `, being the year -previous 
_ «>to that under review et 
“act it) And so on, the number of.and sum -insured under policies forfeited or lapsed In the last finan- 
~. + oial naka under review being stated after classification according to each of the preceding years in 
whi $ k 


+ 


e 


they were issued f i S l 
e A separate statement must be given in respect of each clase of life insurance business for 
““ which a separate revenue account is submitted, i 
having their principal- place of business in British India shall give the information, 
uired in the form separately for business transacted in India and business transacted outside 
f India and. insurers having their principal place of business outside British India will furnish in- 
~ formation regarding business transacted in India only. - KAT R E 


FORM E. | a WA 


ree 





























Form of Revenue Account applicable to Marine Insurance Business. 
Revenue Account of for the-year ended - 19 , in Tespect 
of Marine Insuyance Business. ranted A 
Last 
Our- | pre- | Pre- Pre- 
na rent ced- vioas |Total:. — | vious Total. 
year. | -ing | years. ae | | years. 
year. a wad ie 
Rs Rs. Ra, . : > : Rg i Re, 
==- *Olaims paid “(leng Salk | -=p ~- - -| Balance of Marine Insur- pot. 
_ *yages and Re-insur- ae ance Business Account : 
~~ -7 ances) (a) (6), i at- „beginning -of the 
. *Commission + Me ees Hia oe aoe ares. SH 
*Expenses 93 nage- ma S &ianoes 4 ste 
ment (b) - sês Additional Reserve (if 
cae ‘+ #Bad Debts nee gua aby =. ili 
gt United Kingdo British P aiy ; = *Pram uma (less'Returna, as es 
Indian, Dominion and 'ļ -= ee Reé-insuranhoes, Broker- | -` 
t: Foreign Taxes : ` on ca LA NEG aka es and “ Discount) . of 
*Other Expenditure (to | - e ne 
aa be specified 5 a ila 3 -— | Interest, Dividends and 
~it- Profit transferred to |. Rents Rs. tape y v l Eia 
-37 Profit and’ Losso Ac- Less—Inconte-tax r : ` 
‘ * oan thereon... Rs. = 


“ count ae 

-~ — Balance of Marine Imn- 

-7 gurance Business Ac- 
count at end of year 





+Other income (to be 
specified) (d) 


as shown in the Bal- Loss transferred to Profit | ti 
ance-Sheet: and Loss Account al, i 
Balances i Transferred. from Appro- | | 7 
Additional Reserve (if priation Account _ ah; 
kana m RA ' ) Se - s.s 


Notes. 5 `’ T 

a) This heading must include all expenses directly incurred in settling clsima.. 

b) lf any sum has been deducted from this item and entered on the assets’ ‘side of the balance- 
sheet, the amount so deducted must be shown separately.. 

¢) Where the account is furnished under the.provisions of section 11 of the Insurance Act, 
1938, separate figures for claims paid to claimants in British India ‘and ‘clkimants' outside British 
India, and for premiums derived from business effected in British India and effected outside British 
India must be given. ae ae ees Pp e rAdio i ; 

(d) All the amounts received by the insurer directly or indirectly whether from his head office 
or from any other source outside British India shall also be shown separately in ‘the revente account 

* excapt such sums as properly appertain to the capital account. ; j 
i *Where the account is furnished under the provisions of clause (b) of sub-#eotiðn (2) of section 

16 of the Insurance Act, 1938, by an insurer to whom that section applies, separate figures for business 
within. British India and businesa out of British India must be given against the items marked 
with n asterisk. Against all other items the total amount forthe business as a whole may be given. 





| 
e . Tier OR o a En ee i 4 


yw 
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FORM F 4 


Form of Revenue Account applicable to Fire Insurance Businese and to Accident and 
Miscellaneous Insurance Business including Workmen's Compensation and Motor. 
+ Car Insurance Business. 
Revenue Account of for the year ended 19 
in respect of Business. 











Ra, 
*Olaims under Policies, less Re-insurances (a) Balance of Account at be ing of the year: 
(d): a Reserve for Unexpired Risks  ... Rs. 
Paid during the year a Rs. Additional Reserve (if any) wee Rs, 
9 
Total estimated liability in respect of ; ee 
outstanding claims at end of the ook 
year whether due or intimated .., Rs. - 
j ole : , eF à i 
a S | — *Premiums, less Re-insurance (d) i 
Lagi coer ' | 5 7 
i Total Interest; Dividends and Rents . Ra. 
r a at 4 t-f 
vo on Se et wae b = = „ir e : -4 a `e 7 
Less—Outstanding at .end of‘preyious s... i”  Less—Income-tax “thereon ...'Rs._ 
Year (i) Fe va eRe NE = oo 
f ie TA PA ee i 5 
€ .«? Pg 
Ŭŭ * a aik Es 
as 4 = i 4 4 = 3 = 14 F >r > * z r 
*Oommission ramets Spal *Other Income (to,be‘speclfied) (e) 
Ste — af æ, aY geten -, `? F a = Bas ee 
aot aii . 5r 4 eer’ fC pa Y -e ama 
ed pare of Management, (cys Paes Loss_transferred to Profit and Loss Account... 
*Bad Debts * , pe >’ ssi | Transferred from-Appropriation Account ... 
-*United+ Kingdém, Foreign and Dominion fae el a Phe Se É 
Taree es Sonics, HAO E oe a: 2 
+Other Expenditure (tobe specified)-* 7+ Any ae RE ce ne 
Profit trénaferred-to Profit and.Loas ‘Account -, lar a CLs eee oe 
- Balarics of ‘Account “st the end: ‘of tha «year, 'ag AEA BK ee ae OT, 
‘shown inthe Balanée-Sheét.: @" > e Sg oe ty ee ee WE 
Reserve for Unexpired Risks, being Scare inn ; 
-, per cent. of -prémium income of ~~ Ree ee ees 
“= “Additional Reserve (if any) --- ... Rs. aw 
ae oe eye ) a 
meas | rs sih TEN get Re Re, | 
~o ym — it x a 
my ay y 
(a) This heading-must include all expenses directly incurred in settling olaims. 4 


(b) if in any year the claims actually paid and those still unpaid at the end of that year in respect 
of the previous year or years are in excess of the amount included in the previous year's Revenue Account 


re Cees for’ outstanding claims, then the amount of such excess must be shown in the Revenus 


sa ME 
~, (), Hany sum has been deducted from this item and entered on the assets side of the balance-sheet 
" the-amount -so deducted must be shown separately. 


- 


< @ -Where the account is furnished under the provisions of section 11 ofthe Insurance Act, 1938, 
separate figures for claims paid toclaimants in British India and claimants outside British India, and for 


a derived from business effected in British India and effected outside British India must ba 


(e) All'ths amounts received by the insurer directly or indirectly whether from his head office or from 
any other source outside British India shall also be shown separately in the revenue acconut except such 
Bums AS properly appertain to the capital account, 


[ni 
*Where the account is furnished under the provisions of clause (b) of sub-section (2) of section 16 of 
the Insurance Act, 1938, by an ‘insurer to-whom that section applies, separate figures for business within 
British India and business out,of British India must be given against the items marked with an asterisk, 
Against all other items the total amount for the business as a whole may be given, 
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co 
THE FOURTH SCHEDULE. 
(See section 13.) 


Regulations for the preparation of Abstracts 
of Actuaries’ Reports and Requirements 
applicable to such Abstracts. 


PART 1. 
Regulations. 


l. Abstracts and Statements must be so 
arranged that the numbers and letters of 
the paragraphs correspond with those of 
the paragraphs of Part II of this Schedule. 

2. In showing the proportion which that 
part of the annual premiums reserved as 
& provision for future expenses and profits 

ars to the total of the annual premiums, 

accordance with the requirements of 
Paragraph 3 of Part II of this Schedule, 
ho credit is to be taken for any adjust- 
ments made in order to secure that no 
policy is treated as an asset. 


3. (1) The average rate of interest 
yielded in any year by the assets con- 
Btituting a life insurance fund shall, for 

purposes of paregraph 4 of Part Il of this 
Schedule, be calculated by dividing the 
interest of the year by the mean fund of the 
year ; and for the purposes of any such cal: 
culation the interest of the yearshall be taken 
to be the whole of the interest credited -to 
the life insurance fund during the year 
atter deduction of income-tax charged there- 
on (any refund of income-tax in respect of 
expenses of management made during the 
year being taken into account), and the 
mean fund of the year shall be ascertained 
by adding a sum equal to one-half of the 
amount the life insurance fund at the 
beginning of the year to a sum equal to 


one-half of that fund at the end of the ` 


hen pas deducting from the aggregate of 
œo two sums an amount equal to one- 
half of the interest of the ae 
(2) For the purposes of the calculation 
aforesaid either— 
(a) all profits and income arising during 
16 year from sumsinvested in rever- 
sions shall be included in the in- 
terest credited to the life insurance 
fund during the year; or 
(6) such portion of the life insurance 
id as is invested in the purchase 
of reversions, and the profits and 
. income arising therefrom, shail be 
excluded from the calculation; but 
in that case a statement must be 
added to the information required 
. under the said paragraph 4, show- 
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ing, in respect of the portion of 
the fund so excluded as aforesaid, 
the average rate of annual profit 
and income for which credit has 
been taken during the five years 
last preceding the valuation date, 

- and explaining the manner in 
which the said average rate has 
been calculated. 

(3) The information given in accordance 
with the requirements of the said para- 
graph 4 shall show clearly by which of 
the methous hereinbefore in this regulation 
mentioned the sums invested in reversions 
and the profits and income arising there- 
from have been dealt with. i 

4. Every abstract prepared in accordance 
with the requirement of Part II of-this 
Schedule shall be signed by an actuary 
and shall contain a certificate by him to 
the effect that he has satisfied himself as 
to the accuracy of the valuations made for. 
a Purposes thereof and of the valution 

ata: 

Provided that in the case of an abstract 
prepared on behalf of aninsurance company, 
if the actuary who signs the abstract is not 
a permanent officer.of thé -company, the 


certificate as to the accuracy ofthe valuation 
-data shall be given and signed by the prin- 


cipal officer of the company and the actuary 
shall include in tbe abstract a statement 
signed by him -showing what precautions 
he has taken to ensure the accuracy of 
the data. - 

5. For the purposes of this Schedule the 
following expressions have the meanings 
hereby respectively assigned to them, 
namely:— 

“extra premium” means a charge for 
any risk not provided for in the 
minimum contract premium ; 

‘“inter-valuation period” means, as res 
pects any Valuation,-the period 
to the valuation date of .that ` 
valuation from the valuation’ date 
of the last preceding valuation in 
connection with which -an abstract 
was prepared under this Act or 
under the enactments repealed 
by this Act, or,in a case where no 
Such valuation has been made 
in respect of the class of business 
in question, from the date on which 
the insurer began to carry on that 
class of business; 

“maturity date” means the fixed date on 
which any benefit will become payable 
either absolutely or contingently; 

‘net premiums” means a8 respects any. 


1936 | 


~- valuation the premiums taken credit 
for in the valuation; 
“premium term” means the period dur- 
ing which premiums are payable; 
“valuation date” means as respects 
any Valuation the date as at which the 
valuation is made. 





PART II 
Requirements applicable to an Abstractin 
respect of Life Insurance Business. 

The following tabular statements shall be 
annexed to every abstract prepared in 
accordance with the requirements of this 
Part of this Schedule, namely:— 

(a) a Consolidated Revenue Account, in 
the Form G annexed tothis Part of 
this Schedule, for the inter-valua- 
tion period (except that it shall not 
be necessary to prepare such an 
account in respect of any class of 

, business so long as the insurer de- 
posits annually with the Superin- 
tendent of Insurance an abstract 
in a ak of that class of business); 
an 
‘Summary tand Valuation in the 
Form H annexed to this Part of 
this Schedule of the policies includ- 
ed at the valuation date in the 
class of business to which the ab- 
stract relates; and 

(e)a Valuation Balance-Sheet in the 

Form I annexed to this Part of this 

- Schedule; and 

(d) a statement in Form DDD as set 
ae forth in Part IL of the Third Sche- 
dule of the additions to and deduc- 
tions from the number of policies 
- and the sums insured thereunder 
for each class of life insurance; 
and 
Statement in Form DDDD as set 
forth in Part IT of the Third Sche- 
dule of particulars of policies for- 
feited or lapsed under each class of 
life insurance; 
and every such abstract shall show— 

1. The valuation date. 

2. The general principles and full details 
of the methcds adopted in the valuation 
of each of the various classes of insurances 
and annuities shown in the said Form 
H, including statements on the following 
pointi: — l 

(a) whether the principles were deter- 
mined by the instruments constitut- 
ing the company or by its regu- 
lations or bye-laws or how other- 
Wise; 


(b) a 


- (e) a 
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(b) the method by which the net pre- 
miums have been arrived at and 
how the ages at entry, premium 
terms and maturity dates have 
been treated for the purpose of the 
valuation; 

(e) the methods by which the valuation 
age, period from the valuation date 
to the maturity date, and the 
future premium terms, have been 
treated forthe purpose of the 
valuation; 

(d) the rate of bonus taken into account 
where by the method of valuation 
definite provision is made for the 
maintenance of a specific rate of 
bouns; 

(e) the method of allowing for— 

(i)the incidence of the premium in- 
come; and 
(it) premiums payable otherwise than 


- annually; 

. (f) the methods by which provision has 
been made for the following 
matters, namely :— 

(t) the immediate payment of claim; 

(ii) future expenses and profits in the 
ease of limited payment and 
paid-up policies; 

(iii) the reserve in respect of lapsed 
policies, not included in the 
valuation, but under which a 
liability exists or may arise; and 
whether any reserves have been 
made for the matters aforesaid; 

(g) whether under the valuation method 
adopted, any policy would be 
treated as an asset, and, if so, 
what steps, if any, have been taken 
to eliminate such asset; 

(h) a statement of the manner in which 
policies on under-average lives and 
policies subject to premiums which 
include a charge for climatic, 
military or other extra risks have 
been dealt with; and 

(i) the rates of exchange at which liabili- 
ties in respect of policies issued 
in foreign currencies have been 
converted into rapees and what 
provision has been made for 
possible increase of liability arising 
from future Variations in the rates 
of exchange. 

3. The table of mortality used, and thee 

rate of interest assumed, in the valuation. 

4. The proportion which that part of the 

annusl premiums reserved as a provision 
for future expenses and profits bears tethe 
total of the annual premiums, separately 


^ 
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specified in respect of 
immediate profits, with deferred profits, 
with profits under discounted bonus systems, 
and without profits. 

5. The average rates of interest yielded 
by the assets, whether invested or unin- 
vested, constituting the life insurance fund 
for each of the years covered by the valu- 
ation date. 

6. The basis adopted in the distribution 
of profits as between the insurer and 
policy-holders, and whether such basis was 
determined by the instruments constituting 
the company, or by its regulations or bye- 
laws, cr how otherwise. 

7. The general principles adopted in the 
distribution of profits among policy-holders, 
including statemants on the following 
points, namely:— 

(a) whether the principles were deter- 
mined by the instruments consti- 
tuting the company, or by its regu- 
lations or bye-laws, or how other- 


wise; : 

(b) the numberof years’ premiums to be 
paid, period to elapse and other 
conditions to be fulfilled before a 
bonus is allotted; 

(c) whether the bonus is allotted in 
respect of each year’s premium 
paid, or in respect of each com- 
pleted calendar year or year of 
assurance or how otherwise ; and 

(d) whether the bonus vests immediately 
on allocation, or, if not, the condi- 

tions of vesting. 

8. (1) The total amount of profits arising 
during the inter-valuation period, including 
profits paid away and sums transferred to 
reserve funds or other accounts during that 
period, and the amount brought forward 
from the preceding valuation (to be stated 
eeparately) and the allccation of such 
profits— 

(a) to interim bonus paid ; 

(b) among policy-holders with immediate 
participation, giving the number 
ofthe policies which participated 
and the sums assured thereunder 
(excluding bonuses) ; 

(c) among policy-holders with deferred 
participation, giving the number 
of the policies which participated 
and the sums assured thereunder 

A (excluding bonuses) ; 

(d) among policy-holders in the dis- 

counted bonus class, giving the 
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number of the policies which parti- 
cipated and the sums assured there- 
under (excluding bonuses) ; 

(e) tothe insurer or, In the case of an 
insurances company, among share- 
holders or to share-holders’ acéounts 


accounts during the inter-valuation 
period to be separately stated) ; 

(f) to avery reserve fund or other fund. 
or account (any such sums passed 
through the accounts during the 


(any such sums passed ea, 


inter-valuation period to be separate-. 


ly atated) ; 
(g) as carried forward unappropriated.’ 

(2) Specimens of bonuses allotted as at 
the valuation date to policies for one thou- 
sand rupees— 

(a) for the whole term of life effected at 
the respective ages of 20,30 and 
40, and having beenin force res- 
pectively for five years, ten .years 
and upwards at intervals of ten 
years; and 
(b) for endowment insurances effected at 
the respective ages of 20, 30 and 40, 
for endowment terms of fifteen, 
twenty and thirty years, and havi 
been in force respectively for five 
years, ten years and upwards at 
intervals of ten years; 
together with the amounts apportioned 
under the various manners in which the 
bonus is receivable. 

9, A statement in Form J. annexed to 
this Part of this Schedule of specimen 
policy reserve values held or required to be 
held according to the methods adopted in the 
valuation, and specimen minimum sgur- 
render values in respect of whole life in- 
surance policies for Rs. 1,000 with premiums 
payable throughout life effected at the 
respective ages of 20, 30, 40 and 50, and im- 
mediately on payment of the first, second, 
third, fourth, sixth; seventh, eighth, ninth, 
tenth, fifteenth and twentieth annual 
premium; with similar specimen policy 
reserve values and specimen surrender 
values in respect of whole life insurance 
policies subject to premiums payable for. 20 
years and of endowment insurance policies 
maturing at age 55. 

10. Astatement showing how the liability 
under any disability clause in a policy has 
been determined in the valuation with full 
information of the tables of sickness or acci- 
dent used for the purpose. 
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Consolidated Revenue Account of 


Claims under Policies (including 
provision for claima due or inti- 
* mated) less Re-insurances— 

By death 

By maturity 

Annuities, less Re-insurances a. 

Surrenders (including Surrenders of 
Bonuses), less Re-insurances .. 

Bonuses in Oash, less Re-insuran- 


ces 
Bonuses in Reduction of Premiums, 
] Re-inaurances 

Confinission (less that on Re- 
insurances) 

Expenses of Management (a)— 
oo and Oanvassers’ allow- 


Salaries, do. (other than to Agents 
and vassers) 

Travelling expenses 

Directors’ fees 
Auditors’ fees 

Medical fees 

Law charges 

Advertising 

Printing and Stationery 

Other expenses 
(accounts to be s ek 
Other payments (accounts to be 


specified)- 
Rents for offices belonging to and 


Rs. 


this headin 
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for 


‘|Less—Income-tax 


years commencing. 


-occupied by the company” 

Rents of other offices occupied by 
the company 

United ingdom, British Indian, 
Dominion and Foreign Taxes ... 

Bad Debts 

seal Expenditure (to be specifi- 


} 
Profit transferred to Profit and 
Loss Account 
Balance of Life Insurance Fand at 
end of the period as shown in 
the Balance-Sheet 
Balance of Life Insuranos Fund at 
the beginning of the period 
Premiums, less Re-insurances 
Oonsideration for Annuities Grant- 
ed, less Re-insurances (b) sis 
Interest, Dividends and san 52s 


Rs. 


(c) sii one 


tration Fees a 
Other Income (to be specified) ... 
Lea. transferred to Proft- and 
Loss Account 
Transferred from Appropriation 
Acéonnt 


Rs, 


Notes. 


(a) If any sum has been deducted from this item and entered onthe assets side of the balance- 
sheet, the amount so deducted must be shown separately. - 


and ending” 





A 

EEE Total, 
A pS 

Es. Ra, 


LL 


fb) ea single premiums for annuities, whether immediate or deferred, must be included under 


(e) s Indian, United T Foreign and Dominion income-tax on Interest, Dividends 


and Rents must 


shown under this head 
revenue authorities in respect of expenses of management, 


ing, 


The separate heading on 


less. any rebates of income-tax recovered from the 


the other side 


of the account is for United Kingdom, British Indian, Foreign and Dominion taxes, other than those 


shown under this item, 


(d) In the case of an insurer having his principal place of business outside British India, ne 
expenses of management for the total business- need not be split up into the several sub-heads, if 
they are not so split upin his own country. 
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FORM I. | 
Valuation Balance-Sheet of as at 19 


Ra. 
Net AERA under business as shown in the Balance of Life Insurance Fund as shown in |< 
Summary snd Valuation ‘of Policiss the Balance-Sheat 
Surplus, if any ; sae Deficiency, if any M f 


+ 
< Lal t 7T 





` Note.—It: ` the: pro aki ion of.surplus allocated to the i ingurer, or in the case of an insurance company to 


shareholders, is niot ‘in respect of all classes of insurances, the surplus must be shown separately for 
the classes to which.the different proportions relate. 


FORM J. 


' Specimen. policy reserve values and minimum surrender values i OM 
under a policy- for Re. 1,000. l 








‘Age at entry 20. Age at entry 30. Age at entry 40. 





- Number of pre- 
miums paid. 


STS oD agin copa jH 


a a a eee E a eT EE A Ea E TT 
Nors.—Items in this Form to be stated to the nearest rupee. 


. - “(To be continued.) 
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IMPERIAL ACTS, 1938. 








(Concluded from 174 Ind. Cas. page 72, Journal.) 


. THE FIFTH SCHEDULE” 
(See section 13.) “A 


Regulations for preparing statements of 
business in force and requirements appli- 
cable to such staetments. 


PART I. 


Regulattons. 

1. Statements prepared under this Sche- 
dule must be prepared, so far as practi- 
cable, in tabular form and must be identi- 
fied_by-numbers and letters corresponding 
with those of the paragraph of Part II of 
this Schedule. 

2. Except with respect to rates of premium 
or contribution, items in statements 
prepared under this Schedule are to be 
shown to the nearest rupee. 

3. Extra premium shown in the forms of 
Summary and Valuation prepared under 
the Fourth Schedule to this Act must not 
be included in statements prepared under 
this Schedule. 

4. Every statement prepared under this 
Schedule shall be signed by the actuary 
making the investigation in connection with 
which it is prepared. 

5. Forthe purposes of this Schedule the 
following expressions have ithe meanings 
fate respectively assigned to them, name- 
yi— 

(a) “annual loading" means the provision 

. made for future expenses and 
profits; 


+ 


(b) “extra premiums” means a charge — 


for any risk not provided for in the 
minimum contract premium ; 

(c) “net premiums” means the premiums 
taken credit for in the valuation 
In connection with which any state- 
ment is prepared; and 

(d) “valuation date” means as respects 
any Valuation the date as at which 
the valuation is made. 


S 
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PART II. 
Requirements for statements applicable to 
Life Insurance Business. 

The statements required to be prepared 
under this Part of this Schedule are es 
follows, namely: —- 

1. Statements separately prepared in 
respect of policies with and without parti- 
cipation in profits, showing— 

(a) as respects policies for the whole 
term of life, the rates of office pre- 
miums charged,in accordance with 
the published tables in use, for 
new policies giving the rates for 
decennial ages at entry from 20 to 
70 inclusive; and 

respects endowment insurance 
policies, the rates of office 
premiums charged, in accordance 
with the published tables in use, 
for new policies with original terms 
of ten, fifteen, twenty, thirty and 
forty years, giving the rates for 
decennial ages at entry from 20 to 
40 inclusive, but excluding policies 
under which the age st maturity 
exceeds 60. 

2. Btatements, separately prepared in 
respect of policies with immediate profits, 
with deferred profits, with profits under dis- 
counted bonrs systems, and without protits, 
showing in quinquennial groups— 

(a) as respects policies for the whole term 

of life— 

(i) the total amount assured (specifying 
sums assured and reversionary 
bonuses separately), grouped ac- 
cording to ages attained ; 

(ii) the amount per annum, after de- 
ducting abatements made by ap- 
plication of bonus, of office pre- 
miums payable throughout: lite, 
and of the corresponding net 
premiums, grouped acerding to 
ages attained; and 

(iii) the amount per annum, alter 


(b) as 


% 
2 


o © 


deductin® abatements made by 
application of bonus, of office 
premiums payable for a limited 
number of years, and, either, the 
corresponding net premiums 
grouped in accordance with the 
grouping adopted for the pur- 
poses of the valuation, or, the 
annual loading reserved for the 
remaining duration of the poli- 
cies, grouped according to ages 
attained; . 

(b) as respects endowment 

policies — 

(i) the total amount assured (specify- 
ing sums assured and rever- 
sicnary bonuses separately), 

grouped in accordance with the 
grouping adopted for the par 
poses of the valuation; and 

(ii) the amount per annum, after 

‘deducting abatements made by 
application of bonus, of office 
premiums payable, and of the 
corresponding net premiums, 
grouped in accordance with the 
grouping adopted for the purposes 
of the valuation : 
Provided that— . 

(a) as respects endowment insurance 
policies which will reach maturity 
in jess than five years, the infor- 
mation required by sub-paragraph 
(5) (t) of this paragraph must be 
given for each year instead of in 
quinquennial groups; and 

(b) where the office premiums payable 

“ “ander policies for the whole term 
of life for a limited number of 
years, or the office premiums pay- 
able under endowment insurance 
policies, or the corresponding net 
premiums, are grouped for the 
purposes of the valuation otherwise 
than according to the number of 
years) payments remaining to be 
made, or, where the sums assured 
under endowment insurance poli- 
cies are grouped for the purposes of 
the valuation otherwise than ac- 
cording to the years in which the 
policies will mature for payment or 
in which they are assumed to 
mature if earlier than the true 
year, then, in any such case the 

_ valuation constants and an explan- 

* ation of the method by which they 
are calculated must be given for 
each group, and in the case of 
„the sums assured under endowmen 


N 


insurance 
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insurance policies a statement must 
also be given of the amount 
assured maturing for payment in 
each of the two years following the 
Vaiuation date. 

3. Statements as respects any policita in 
force under which premiums cease to 
payable, whether permanently or tempor- 
arily, daring disability arising from sickness 
or accident, showing the total amount of the 
office premiums payable. 

4. Statements as respects immediate 
annuities on single lives forthe whole term 
of life, separately prepared in respect of 
annuities on male and female lives, show” 
ing in quinquennial age groups the total 
amount of such annuities. 

5. Statements as respects deferred an- 
nuities, separately prepared in respect of 
annuities on male and female lives, showing 
the specimen reserve values for annuities 
of one hundred rupees which will be pro- 
duced on maturity on the basis of valuatton 
adopted at ages, in the case of male lives, 
60 and 65, and in the case of female lives, 
59 and 60; the’ said statements must show 
the specimen reserve values which will be 
produced under the table of annual pres 
miums in use for new policies, and if under 
any other table of annual premiums in use 
for anv other deferred annuity policiee in 
force smaller reserve values will be pro- 
duced, the like specimens of these must also 
be given. 

6. Statements as respects any policjes of 
insurance upon the lives of a group of 
persons, whereby sums assured are payable 
in respect of the several persons included 
in the group, showing the total claims 
paid since the date as at which the last 
statements were prepared under this Part 
of this Schedule or, where no such state- 
ments have been prepared, since the date 
on which the insurer began to carry on the 
class of business to which the statements 
relate, and the reserve for unexpired risks 
and outstanding claims. 


THE SIXTH SOHEDULE. 


(See section 55.) 


Rule as to the valuation of the Liabilities 
of an Insurer in Insolvency or Liquidation. 

The liabilities of an insurer in respect of 
current contracts effected in the course of 
life insurance business including annuity 
business, shall be calculated by the method 
and upon the basis to be determined by an 
actuary approved by the Oourt, and the 
actuary so approved shall, in determining 
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as aforesaid, take into account — 

(a) the purpose for which such valuation 
is to be made, 

(b) the rate of interest and the rates of 
mortality and sickness to be used 
in Valuation, and 

(c) any special directions which may be 
given by the Court. 

The liabilities of an insurer in respect of 
current policies other than life policies 
shall be such portion of the Jast premium 
paid asis proportionate to the unexpired 
portion of the policy in respect of which the 
premium was paid. 





ACT No. V of 1938. _ 


THE MANOEUVRES, FIELD FIRING AND 
ARTILLERY PRACTICE ACT, 1938. 


Received the assent of the Governor-General on the 
12th March 1938, and published in the Gazette of 
Indi, Part 4, dated the 19th March, 1938. 


An Act to provide facilities for military 

maneuvres and for Field firing and artillery 
. ot practice, 

Whéreas it is expedient to provide facili- 
ties for military manœuvres and for field 
firing and artillery practice; It is hereby 
enacted as follows:— 

1. Shorttitle and extent. 

(1) This Act may be called the Manosu- 
vres, Field Firing and Artillery Practice 
Act, 1938. 

(2) It extends to the whole of British 
India. 





CHAPTER I. 


i MANOEUVRES. 

2. Power of Provincial Government to 
authorise mancuvres, 

(1) The Provincial Government may, by 
notification in the local official Gazette, 
authorise the execution of military ma- 
nowuvres over any area specified in the 
notification during a specified period not 
xceeding three months: 

Provided that the same area or any part 


_ thereof shall not ordinarily be so specified 


TE, 


more than once in any period of three 
years. A 

(2)The Provincial Government shall 
publish notice of its intention to issue a 
notification under sub-section (1) as early 
aB possible in advance of the issue of the 
notification, and no such notification shall be 


“issued until the expiry of three months 


from the date of the first publication of 
such notice in the loca] official Gazette. 
($)-The-notice-required by-sub-gection (§) 
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shall be given by publication in the local 
official] Gazette and shall also be given 
throughout the area which it is proposed to 
specify in the notification by publication in 
the manner prescribed by rules made under 
section 13, and shall be repeated by like 
publication one month and one week as 
merely as may be before the commencement 
of the manouyres. 


3. Powers exercisable for purposes of 
manc@urres. í 

(1) Where a notification under sub-sec- 
tion (1) of section 2 has been issued, such 
persons as are included in the military forces 
engaged in the manceuvres may, within the 
specified limits and during the specified 
periods,— 

(a) pass over, or encamp, construct 
military works of a temporary 
character, or execute military 
manœuvres on, the area specified in 
the notification, and 

(b) supply themselves with water from 
any source of water in such area: 

Provided that nothing herein contained 
shall authorise the taking of water 
from any source of supply, whether 
belonging to a private owner ora 
public authority, of an amount in 
excess of the reasonable require- 
ments of the military forces or of 
such amount as to curtail the 
supply ordinarily required by those 
entitled to the use of such water 
supply. 

(2)The provisions of sub-section (J) 
shall not authorise entry on or interference 
with any well or tank held sacred by any 
religious community or any place of wor- 
ship or ground attached thereto except for 
the legitimate purpose of offering prayers 
or any place or building reserved or used 
for the disposal of the dead, or any dwelling 
house or premises attached thereto or any 
educational institution, factory, workshop or 
store or any premises used for the carry- 
ing on of any trade, business or manu- 
facture or any garden or pleasure ground, 
or any ancient monument as defined in 
section 2 of the Ancient Monuments Pre- 
servation Act, 1904. A 


4. Duty of Oficer Commanding to repair 


e. i 

Tho Officer in Command of the military 
forces engaged in the manceuvres shall 
cause all lands used under the powers 
conferred by this Chapter to be restorgd, as 
soon and as far as practicable, to their pre- 
vious condition. a 


ea 
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5. Right to compensation for damage 
caused by manœuvres. 

Where a notification issued under sec- 
tion 2 authorises the execution of military 
manœuvres compensation shall be payable 
from the Defence Estimates for any 
damage to person or property or interference 
with rights or privileges arising from such 
manœuvres including expenses reasonably 
incurred in protecting person, property, 
rights and privileges. 

6. Method of assessing compensation. 

(1) The Oollector of the district in which 
any area utilised for the purpose of ma- 
nosuvres is situated shall depute one or 
more Revenue Officers to accompany the 
forces engaged in the manceuvres for the 
purpoce of determining the amount of 
any compensation payable under section 5. 

(2) The Revenue Officer shall ccnsider all 
claims for Compensation under section 5 and 
determine, on local investigation and where 
possible after hearing the claimant, the 
amount of compensation, if any, which shall 
be awarded in each case; and shall disburse 
on the spot tothe claimant the compensa- 
tion go determined as payable. 

(8) Any claimant, dissatisfied with a 
refusal of the Revenue Officer to award 
him compensation or with the amount of 
compensation awarded to him by the 
Revenue Officer, may, at any time within 
fifteen days from the communication to 
him of the decision of the Revenue Officer, 
give notice tothe Revenue Officer of his 
intention to appeal against the decision. 

(4) Where any such notice has been given, 
the Collector of the district shall consti- 
tute a commission consisting of himself as 
chairman, a person nominated by the 
Officer Commanding the forces engaged in 
the mancenvres and two persons nominated 
by the District Board, and the commission 
shall decide all appeals of which notice 
has been given. 

(5) The commission may exercise its 
powers notwithstanding the absence of any 
member of the commission, and the chair- 
man of the commission ehell havea casting 
vote in the case of an equal division of 
opinion. 

(6) The decision of the commission shall 
be final and no suit shall lie in any Civil 
Court in respect of any matter decided by 
the tommigsion. 

(7) No fee shall be charged in connection 
with any claim, notice, appeal, application 
or document filed: before the Revenue 
Offices, Collectcr or the commission under 
this section. a 
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7. Offences. 

If, within the area and during the period 
specified in notification under “sub-sec- 
tion (1) of section 2, any person— ie 

(a) wilfully obstructs or interferes With 
the execution of the manœuvres, Or 

(b) without due authority enters or oS. 
mains in any camp, or 

(c) without due authority interferes with 
any flag or mark or any apparatus 
used for the purposes of the 
manœuvres, 


he shall be punishable with fine which may, 
extend to ten rupees. 





OHAPTER II. 


FreLnp FIRING AND ARTILLERY PRACTIOE 
8. Definitions. 
In this Chapter— 
(a) “fled firing” includes air armament 
practice; i 
(b) “notified area" means an area de- 
fined in a notification issued under 
sub-section (1) of section 9. 
9. Powerof Provincial Government to 


authorise field firing and artillery practice- 


(1) The Provincial Government may, by 
notification in the local official Gazette, 
define any area asan area within which 
for a specified term of years the carrying 
out periodically of field firing and artillery 
practice may be authorised. 

(2) The Provincial Government may, by 
notification in the local official Gazette, 
authorise the carrying out of field firing 
and artillery practice throughout a notified 
area or any specified part thereof during 
any period or periods specified in the 
notification. 

(8) Before any notification under sub- 
section (2) is issued, the Provincial Govern- 
ment shail publish notice of its intention - 
toissue such notification as early as possible 
in advance of the issue of the notification, 
and no such notification shall be issued 
until the expiry of two months from the. 
date of the first publication of the notice in 
the loval official Gazette. ; 

(4) The notice required by sub-section (3) 
shall be given by publication in the local 
official Gazette and shall also be given 
throughout the notified area by publication 
in some newspaper circulating in and in 
the language commonly understood in that 
area and oe beat of drum and by affix- 


ation in all prominent places of copies of, ” 


the said notice in the language of the 
locality and in such other manner as may 
be. prescribed by rules made under sac- 


# i f 
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tion 13 and shall be repeated by like pub- 
lication one week as nearly as may be before 
the commencement of the period or of each 
period specified in the notification: 

Frovided that the fact of the ssid beat of 
drum snd affixation shall be verified in 
writing by one headman and two other 
literate inhabitants of the locality and 
prove further that such notice by the 

eat of drum shall be given seven and two 
days as nearly as may be before the 
commencement of such field firing and artil- 
lery practice. 

O. Powers exercisable for purposes of 
field firing and artillery practice. 

(1) Where a notification under sub sect- 
tion (2) of section 9 has -been issued, such 
persons as are included in the forces en- 
gaged in field firing or artillery practice 
may, within the notified area or specified 
part pei during the specified period or 
peric a= 


practice with lethal missiles, and 
(b) exercise, subject to the provisions of 
_-—sections 3 and 4, anyofthe rights 
conferred by section 3 on forces en- 
gagedin military manœuvres: . 

Provided that the provisions of sub- 
section (2) of section 3 shall not debar entry 
into, or interference with, any place spe- 
cified in that sub-section, if it is situated in 
an area declared to be adanger zone 
under sub-section, (2) of thie section, to the 
extent that may be necessary to ensure the 
exclusion from it of persons and domestic 
animals: 

Provided further that in the case of a 
dwelling house occupied by women ade- 
qunte warning shall be given through .a 
local inhabitant and entry shall be effected 
after such warning in the’ presence of two 
respectable inhabitants of the locality. ~ 

(2) The Officer Commanding the forces 
engaged in any such practice may, within 
the notified area or specified part thereof, 
“declare any area to be a danger zone, and 
thereupon the Collector shall, on application 
made tohim by the Officer Oommanding 
the forces engaged in the practice, prohibit 
the entry into and secure the removal from 
such danger zone of all persons and domes- 
tic animals during the times when the 
discharge of lethal miesiles is taking place 
or there is danger to life or health. 
= 11. Compensation. 

‘The provisions of sections 5 and 6 shall 
apply in the case of field firing’ and 
artillery practice as they apply in the -case 
of military manœuvres: 
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Provided that the compensation payable 
under this section shall include compen-’ 
sation for exclusion or removal from any 
place declared to bea danger zone of per- 
sone or domestic animals, such compensa- 
tion to be disbursed at not less than the 
minimum rates prescribed by rules made 
under section 13 before the exclusion or 
removal is enforced, and shall also include 
compensation for any loss of employment 
or deterioration of crops resulting from any 
such exclusion or removal. 

12. Offences. 

lf, during any period specified in a 
notification issued under sub section (2) 
of seclion 9, any person within a notified 


area— 

(a) wilfully obstructs or interferes with 
the carrying out of field firing or 
artillery practice, or 

(6) without due authority enters or re- 
mains in any camp, or 

(e) without due authority enters or re- 
mains in any area declared to be 
a danger zone at atime when 
entry thereto is prohibited, or 

(d) without due authority interferes 
with any flag or mark or target 
or any apparatus used for the 
purposes of the practice, 

he shall be punishable with fine which 
may extend to ten rupees, 


CHAPTER IIT. 


GENERAL. 


13. Power to make rules. 

«The Provincial Government may, by 
notification in the local official Gazette, 
make ra.3s— 

(a) prescribing the manner in which the 
notices required by sub-section (2) 
of section 2 and sub-section (3) 
of section 9 shall be published in 

the areas concerned ; 
(b) regulating the use under this Act 
of land for manœuvres or field 
~ firing and artillery practice in such 
manner as to secure the public 
against danger and to enable the 
manœuvres or practice to be carried 
out without interference and with 
the minimum inconvenience to the 
inhabitants of the areas affected ; 
(c) regulating the procedure of the 
Revenue Officers and commissions 
referred to in section 6 in such 
manner as to secure due publicity 
regarding the method of making 


‘claims for compensation and pre- 
ra 9 S 
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ferring appeals from original to province of insecte o t T 
. awards of compensation, the expedi- infect. f r articles likely to 


tious settlement of claims and of 
appeals and the payment of com- 
pensation so far as possible direct 
to the claimanis ; and 

(d) defining the principles to be followed 
by the Revenue Officers and com- 
missions referred to in section 6 
in assessing the amount of com- 
pensation to be awarded. 
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ACT No. VI of 1938. 


THE DESTRUCTIVE INSECTS AND PESTS - 
(AMENDMENT) AOT, 1938. 


Received the assent of the Governor-General onthe 
12th March, 1938, and published in the Gazette of 
India, Part 4, dated the 19th March, 1938. 

An Act further to amend the Destructive 

Insects and Pests Act, 1914, for certain 


purposes. 
Whereas it is expedient further to amend 


the Destructive Insects and Pests Act, 1914, | 


for the purposes hereinafter appearing; It 
is hereby enacted as follows :— 
~1. Short title. 


This Act may be called the Destructive ; 


Insects and Pests (Amendment) Act, 1938. 


2, Amendment of long title and pream- 
ble, Act II of 1914. 

In the long title and preamble of the 
Destructive Insects and Pests Act, 1914, 
(hereinafter referred to as the said Act), 
after the word “into” the words “and the 
transport from one province to another in” 
shall be inserted. l 

3. Amendment of section 2, Act II of 
1914. 

In clause (a) of section 2 of the said Act, 
for the words “ and trees or bushes” the 
words “ and all trees, bushes or plants” 
ghall be substituted. 

4. Amendment of section 3, Act II of 
1914. ; j 

Tn section 3 of the said Act, — 

(a) to sub-section (1) the words “or of 
insects generally or any class of 
insects” shall be added; and 
(b) in sub-section (2), after the word 
-“"*. 4 articles © the words * or any in- 
sect or class of insects |“ shall be 
- inserted. 


, 5. Insertion of new sections 4A, 4B, 4C 
and 4Din Act II of 1914. 
After section 4 of the said Act the follow- 
ing sections shall be inserted, namely :— 
“AA, Power of Central Government to 
regulate or prohibit transport from province 


a ’ 
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_ The Central Government may, by notifica-- 
tion in the official Gazette, pròhibit or 
regulate, subject to such conditions ba the 
Oentral Gcvernment may impose, the export 
from a provinces or the transport from oné 
province to another province in British India 
of any article or class of articles likely to 
cause infection to any crop or of insects 
generally or any class of insects, 

4B, Refusal to carry article of which 
transport is prohibited. 

When a notification has been issued undtr 
section 4A, then, notwithstanding any other 
Jaw for the time being in force, the per- 
son responsible for the booking of goods 
or parcels at any railwoy station or in- 
land steam vessel station — 

(a) where the notification prohibita ex- 
port or transport, shall refuse to 
receive for carriage at, or to for- 
ward or knowingly allow to be 
carried on, the railway or inland 
steam vessel from_that station 
anything, of which import or trans- 
‘port is prohibited, 


< cónsigned_to 
"any. place in British India RS 


the province “in which such station 
is situate; and 

(b) where the notification imposes con: 
ditions upon export or transport, 
shall so refuse, unless the consignor 
prcduces, or the thing consigned 
is accompanied by, a document or 
documents of the prescribed nature - 


showing that those conditions are. — 


satisfied. 
: 40. Application of section 4B to articles 
exported to Indian States. 

Where, by or under any law in force 
in the territoriesof any Indian State, the 
import into that'State of any article likely 
to cause infection to any crop or of any 
insect has been prohibited, the Oentral 
Government may, by notification in the 
Official Gazette, declare that the provisions 
of section 4B shall apply in respect ofany 
such article or insect consigned from any 
place in British India to any place’ in that 
State : a a 

Provided that such Indian State prohibits 
the export to British India of any article 
or insect or class of insects the import of 
which into British India has been prohi- 
bited by the Central Government. 

AD. Power of Central Government to 
make rules.. 

The Central Government may, by noti- 


fication in the official Gazette, make rules 
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ior, the nature of the documents 
which shal accompany any article or insect 
the export ar transport whereof is subject 
to condjticns imposed-under section 4A, or 
which shell be held by the consignor, consig- 
nee or thereof, the authorities which may 
igsne such documents and the manner in 
which the documents shall be employed : 

Provided that the said notification shall 
be placed, as soon as may be,on thetable 
of both chambers of the Oentral Legisla- 
ture,” 
ac Amendment of section’5, Act IT of 

In sub section (1) of section 5 of the said 
Act, after the word “destruction” the 
‘words *“ of any insect or class of insects 
or" shall be inserted and” after the werd 
and figuie “section 3" the words, figure 
and letter “or under section 4A ” shall be 
inserted. 

Pee Negi of new section 5A in Act II 
of 1914. 

After section 5o0f said Act the following 
section shall beinserted, namely :— 

“OA. Penalties: 

Any-person who knowingly exports any- 
article or insect from a province or trans- 
poris any article or insect from one province 
to another in British India in contravention 
ofa notification issued under section 4A, 
or attempts soto export or transport any 
article or insect, or exports or attempts to 
export from British India. to an Indian 
State any article or insect in respect of 
which a notification under section 40 has 
been issued, and any person responsible 


a’ 


JOURNAL 


etree, 
s~ . 


P 


9 


for the booking of goods or parcels at a 
railway or inland steam Vessel station who 
knowingly contravenes the provisions of sec- 
tion 4B shall be punishable with fine which 
may extend to two hundred and fifty 
rupees and, upon any subsequent convic- 
tion, with fine which may extend to two 
thousand rupees.” 
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ACT No. VII of 1938. 


THE CHILD MARRIAGE RESTRAINT (AMEND- 
MENT) ACT, 1938. 


Received the assent of the Governor-General on 
the 12th March, 1938, and Published in the Gazette 
of India, Part 4, dated the 19th March 1938. 


An Actio amend the Child Marriage Res 
troint Act, 1929. 
Whereas it is expedient to amend the 
Child Marriage Restraint Act, 1929: It 1s 
hereby enacted as follows :— 


1. Short title. 
This Act may be called, the Child Mar- 
Tiage Restraint (Amendment) Act, 1938. 


ao Amendment of section 1, Act XIX of 
To sub-section (2} of section 1 of the 
Onild Marriage Restraint Act, 1929, the 
following shall be added, namely :— 
“and applies also to— 
(a).all British subjects and servants of 
the Crown in any part of India; and 
(b) all British subjects who are domiciled 
in any part of India wherever they 
may be.” 


Sa ra Aran 


INDIAN FINANCE ACT, 1938 


The following Act, which has been assented to 
by the Governor-General under the- provisions of 
clause (b) of sub section (1) of section 67-B of the, 
Government of India Act, as set out in the Ninth 
Schedule to the Government of India Act, 1935, and 

been expressed to be made by the Governor- 
General under the provisions of sub-section (2) of 
the. game section is hereby published for general 
information :—Vide Gazette of . India, Part 4, dated 
the 2nd April 1938." . i 
An Act to fix the duty on salt manufactured 
tn, or wmported by land - into, certain 
parts of British India, to fix maximum 
rates of postage under the Indian Post 

Office Act, 1898, and to fix rates of income- 

tax and super-tax. 

Whereas it is expedient to fix the duty 
on salt manufactured in, or imported by 
and into, certuin parts of British India, to 
fix maximum rates of postage under the 


Indian Post Office Act, 1898, and to fix 
rates of income tax and super-tax: It is 
hereby enacted as follows: 

1. Short title and extent. 

(1) This Act may be called the Indian 
“Finance Act, 1938. 

(2) It extends to the whole of British 
India, including British Baluchistan and 
the Sonthal Pai ganas. 

2. Sali duty. 

The provisions of section 7 of the Indian 
Salt Act, 1882, shall, in so far as they en- 
able the Governor-General in Council to 
‘inpose by ruie made under that section a 


` 
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` duty on salt manufactured in, or imported: 


into, any part ci British India be construed 
as if forthe year beginning on the Ist 
day of April, 1938, they imposed such duty 
at the rate of one rupee and four annas 
per maund of elghty-two and two sevenths 
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pounds avoirdupois of salt manufactured a ee 

.in, or imported by land into, any such . THE SOR MODULE A 
part, -and such duty shall, for all the pur- | Schedule to be inserted in thé Vndian 


poses of the said Act, ba, deemed to have 
been imposed by rule made~.under that 
section. = 
_ 3. Inland postage rates. 
_ For the year beginning on the 
the Schedule to this Act shall be inserted 
in the Indian Post Office Act, 1898, as the 
First Schedule to that Act. 

4. Income-tax and supertax. 

(1) Income tax for the year beginning 
on the lst day of April, 1938 shall be 
Gharged at rates applicable to the total 
income of each assessee the same, and in- 


creased in each case by the same fraction: of. 


the ‘amount of the rate, as fcr the year 
beginning on the Ist day of April, 1937. 

‘2) ‘Ihe rates of super-tax for the year 
beginning on the ist day of April, 1938, 
shall, for the purposes of section 55 of the 
Indian Income-tax Act, 1922, be the same 
rates, increased in each case ‘by the same 
fraction of the amount of the rate, as for 
the year beginning on. the ‘Ist day .of 
April, 1937. ee I 

(8) For the purposes of sub-section (7) 
“total income ” means”. total income as 
determined in accordance with the provi- 
sions of the Indian Income-tax Act, 1922. 


Wit & Humour. 


The Startling point. i 
Police Magistrate: Did you, see the be- 
ginning of this trouble ? 
Witness: Yes, Sir; I saw the very com- 
mencement. It was about two years ago. 
Magistrate: Two years ago? i 
Witness : < Yes, Sir. The parson eaid, 
«Wilt thou have this man to be thy.wedded 
husband ?” and she said, “I will.”—Case 
and Comment. ` 
A Gold Mine. 


“To be sold on the 8th of July, one hun- 


dred and thirty one suits at law, the property 


of an eminent attorney about to retire from 


business. (Note. The clients are rich and 
obstinate.) Adin paper July 1, 1881.— Case 
and Comment. ‘ 


A Novel Loan- - o 
A negro being asked what he was in jail 
for, said it was for borrowing money. “But,” 


“ said the questioner, “they don’t put people 


in jail for borrowing money.” ‘Yes,” said 
the darkey ; ‘but I had to knock de man 
down free or fo’ times before he: would 
lend it to me.”"—Case and Comments. . =- 
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Ist day 
of April,.1938, the Schedule contained “in-' 
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Tua Enp. 


A Post Office Act, 1898. R 
[See section 3.] an 
“THE FIRST SOHEDULE, ^ 


TA 


` 
a INLAND Postaes Rates. ~~ | 
[See section 7.] . 
For a weight. not Estters, 
not exceeding one tola .. O ' 
For every tola, or „fraction thereof, ee 
exceeding one bola. = A 
gi 1 “ Postcards. _™ 
Reply ee Se | teeta , Nine ‘ples.’ . 
a’ >o ma c One, sida 


half annas. 
Book, Pattern, -and Sa ; zs 
For the first two .and a. half Hie Pelee f , 
fraction thereof a Sg AH 
For every additional two and 4--half KERN e 
tolas, or fraction thereof, in excess of 
-two and a half tolas 
, Registered New rs. 
For a weight not exceeding tan tolas Querter of an 


For a weight exceeding ten tolas and oe 
not exceeding twenty tolas — ~~ ~~~. Half anna, 
For every twenty tolas, or fraction - Ee ze 
thereof, exceeding twenty tolas 
| Parcels. 
For a weight not exceeding forty 


Threa, pies, 


ae BS 2 - Four annas, 
or every forty tolas, or fraction 


thereof, exceeding forty tolas » Four anngg t- 
y 
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Locus Erratum. ; 

Ihe frontier‘ justice of the peace wah 
conducting a coroner’s inquest. “He intep- 
preted the doctor who was testifying 8s-to 
the cause of death. 

“The deceased was not killed in the 
woods, doctor, he was bumped off in Bill's 
saloon, _ ae E 

“But, your Honor,” said the doctor, "I did 
not say he was shot,in the woods,—lI said. 
he was shot in the lumbar region.”—Case 
and Comment. ne 


Divorce.. ay Se 
A street-car conductor, sued for divorce’ 


‘charging that his wife: frequently boarded. 


the-car he operated, sat opposité his- :cash- 
box’and calléd- him names to maké him 


-“miserable.—Case-and Comment. ` a 


-And Howr = =” 
A man ‘who had’ stolen a mirror was im- 
prisoned for theft and fined for dranken- 
_ness. He had taken a glass too much.— Case 
and Comment. | : 
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